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Opinion of the Court.

MUTUAL LIFE INSURANCE COMPANY ». ALLEN.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE NINTH
CIRCUIT.

No. 455. Argued March 14, 15, 1900.—Decided May 28, 1900.
Mutual Life Insurance Compuny v. Sears, ante, 345, followed.

Tux case is stated in the opinion.

Mr. Julien T. Davis and M. John B. Allen for petitioner.

Wr. Edward Lyman Short and My, Frederic D. MeKenney
were on their brief.

M. Stanton Wartburton and Mr. Harold Preston for respond-
ent. Mr. Eben Smith was on their brief.

M. Justice Brewsr delivered the opinion of the court.

This case is
]ff‘ l“.\Hl'r{H
cided,

, in all material respects, similar to that of Mutual
n UO?/LpC{ny V. Bessie F. Sears, Erecutrin, just de-
owond dg‘:“?:[i\:er of .the compa.ny, which was dejmurred to,
B0 it S“Staﬂ}ed,‘ contained these allegations:

e év r e said Samuel B. Stewart, nor any one on
part of any ?r baid, or offered to pay, any premium, or any
) ALY premium due, or to become due or payable on said
the delivery E:)nF‘ Iq{-;‘:ili.p[‘il'l].l? e pr‘e'mium, which was paid upon
the date of gyid ; ]_l“'j ey, and wh}ch covered the period from
198, it ’h(-‘ E.].I;'} ‘untll the eighteenth day of February,
visod ) 10t ﬁr'|;1.-.r|”'tl Samuel B. Stewart was at all times ad-
Payment, ()‘F‘l'.‘lt'll l' ‘I]“ltl il had been made Lyghinginitho
due on said m]i(‘v'”.“l‘ évery premium, z.md the whole thereof,
R g1 rinliv(f,-,:u ;‘-sizquent to the said first annual premium
Stewart, in his HF:WO said policy ; and that the said Samuel B.
T neiime never paid or offered to pay any pre-

policy, save
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mium, or any part of any premium, due upon said policy sub-
sequent to that paid upon the delivery thereof as aforesaid.
That it was expressly in said policy provided that the insurance
thereon was payable to the insured, Samuel B. Stewart, or his
assigns; that the said Samuel B. Stewart never made any trans-
fer or assignment of said policy of insurance; that the said de-
fendant entered and noted said policy of insurance upon its
books as forfeited and lapsed for failure to pay the annual pre-
mium falling due on said policy on said eighteenth day of Feb-
ruary, 1894. That the said Samuel B. Stewart was at all times
advised that defendant had so treated said policy as lapsed and
forfeited, and notwithstanding said notice, and notwithstanding
the said Samuel B. Stewart was at all times advised, he had not
paid the premium due on said policy February 18, 1834, con-
sented to the forfeiture and termination of said policy of insur-
ance; and with a mutual knowlege and understanding on Fhe
part of defendant and said Samuel B. Stewart, the said policy
was at all times by the said parties deemed terminated from
and after the eighteenth day of February, 1894; and rglymg
upon such knowledge and mutual understanding, th.e said de-
fendant never subsequently mailed or served any notice of the
due date of premiums to or upon said Samuel B. Stewart durm%:
his lifetime, and the said Samuel B. Stewart, at all times lcnlo“b
ing that the defendant was treating said policy as forfglted Allltf
lapsed, and at all times knowing that he had not paid or :" t"
dered payment of any premium upon szud. policy sui:selqlfe!.l. 4
the first annual premium paid as aforesaid on the tle]l‘m‘.\i.‘r-
said policy, acquiesced in and agreed to the s:u.'l mu:ula -l::.]l
standing that the said policy was Japsed gmrl f‘ol’f(’/‘““ ) dd S
mutual agreement and consent both the said defendant "."” :;n.i
Samuel B. Stewart agreed and consented to the ]‘l'l’-i‘“‘]:] &
forfeiture of said policy of insurance from and after the €1
eenth day of February, 1894.”

From this answer it distinctly appear
both the insured and the beneficiary,
annual premium became due, was informed o :
matter of payment, and both he and the comp:

g that Stewart, who was

knew when the second

f his default in the
iny .'1grw_-.l to
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Syllabus.

the ending of the contract. Under these circumstances, and
without considering any other question,

The judgments of the Court of Appeals of the Ninth Circuit
and of the Circuit Court of the United States for the Dis-
trict of Washington are reversed, and the case remanded to

the latter court with instructions to overrule the demurrer
to the answer of the defendant.

Mz. Justior Prexnam did not sit in the hearing and took no
part in the decision of this case.

CHICAGO, MILWAUKEE & ST. PAUL RAILWAY COM-
PANY ». CLARK.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE SECOND

CIRCUIT.

No. 256. Argued April 20, 23, 1900. — Decided May 28, 1900.

The record shows
by jury lnaving bheen ex
that a refepge W
the rules and ey
his findings, rul

that the cause came on for trial without a jury, a trial

pressly waived by written consent of the parties,
a5 duly appointed by similar consent, in accordance with
.st,nms of the District in which the trial was had, and that
ings and decisions were made those of the court. Held,

that the questio
luestion whether the judgmen
o e ko judg t rendered was warranted by the

L 1 ' consideration in the Circuit Court of Appeals,

Clark tontracted with the railwa,

8 1oad. - T o) Yy company for the construction of part of

o mf contracted for the completion of his work on a day
% net completed till some time after that day. Clark con-

tended that the fail
cure a right of wa;,“m as caused by the neglect of the company to R

other dispupeg 1 - Wh'en the time for settlement came there were also
B 11 Stat(}n;l‘wfel:' him and the company, which are set forth in de-
in Which, afror S;f‘;\:. Iac'tsl. The result was that Clark signed a paper
therefore e it ku‘();--a the disputed claims in detail, it was said: ‘“Now
from the saig L2 n thaf; I, the said Heman Clark, have received of and

1220, Milwaukee and St. Paul Railway Company, the

Sum of one hungy

red and gevent

; y three thousand, five h i
VOL. cLxx V1] 93 3 undred and thirty
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