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Syllabus.

MUTUAL LIFE INSURANCE COMPANY v. PHINNEY.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE NINTH 
CIRCUIT.

No. 12. Argued January 22, 23,1900.—Decided May 28,1900.

Upon the showing made by the Court of Appeals, it is clear that that court 
bad jurisdiction, and should have proceeded to dispose of this case on its 
merits, instead of dismissing it for want of jurisdiction.

The plaintiff in error is a corporation, organized under the laws of the State 
of New York, and doing business as life insurers in the city of New York. 
It had an agent in the State of Washington, to whom Phinney, a resident 
in that State applied for a policy on his life. The application stated that 
it was made subject to the charter of the company and the laws of New 
York. A policy was issued which provided that on its maturing pay-
ment was to be made at the home office of the company in New York, 
and on its receipt Phinney paid the first premium. The policy provided 
that he should pay a like premium for twenty years, if he should live so 
long, and that the policy should become void by non-payment of the pre-
mium, with a forfeiture of previous payments. Phinney failed to make 

e next annual payment. Then he surrendered the policy to the local 
agent. He died without having made that payment, or the next one 
w ic matured before his death. His widow was appointed his executrix.

e presented to the company a claim for the amount of the insurance 
In >F 6 It was rejected. This suit was thereupon brought.

i answer the company set up that the contract was not to be taken 
law under the laws of the State of New York, but under the 
wh’8,0 6 Washington, and the company asked this instruction,

h ? c°urt declined to give. “ If you find from the evidence in this 
defAnJQ\ • ie 8a*d Gu Y C. Phinney stated to the representative of the 
fallintr a 6 Washington that he could not pay the premium 
same^ dt ,Septeraber 24> 1891, and that he did not pay nor tender the 
renresentaf & v ^berea^er surrendered said policy to the defendant’s 
was of no V6’ mu^ua^y believing and understanding that the same 
payment of th®® °-' Va^^^ th®11 or thereafter, by reason of the non- 
and resciss’ e sa’^ premium, this would constitute an abandonment 
end to th» 0 t *s c°ntract by both parties thereto, and would put an 
diet for the if y°u tbe facts so to be, you must find a ver- 
ment for the nLw^ mv,-The trial resulted in a verdict and judg- 
for the Ninth C‘ *• . 18 WaS ^a^en *n error to the Court of Appeals
that it had no ’ dismissed the writ of error on the ground
tiff in error tn by reason of a failure on the part of the plain-

e e writ in the office of the trial court. Held'.
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(1) That the Court of Appeals had jurisdiction;
(2) That, without deciding it, the court would hold for the purposes of 

this case that the contract was made under the laws of the State 
of New York, and was governed by the laws of that State;

(3) That it is to be presumed that each party knew what the laws of New 
York were, and neither could be misled by any statement in respect 
thereto on the part of the other;

(4) That there is nothing in the New York statute (if controlling at all) 
to prevent the parties from dealing with that as with any other 
contract, and if they chose to abandon it their action is conclusive. 

After the company had once excepted to the refusal of an instruction which 
it had asked, and excepted to those which were given, it did not lose the 
benefit of such exceptions by a request that the court repeat the instruc-
tions excepted to, in connection with certain answers made to questions 
propounded by the jury.

On  September 22, 1890, Guy C. Phinney, a resident of the 
State of Washington, applied to the Mutual Life Insurance 
Company of New York for a policy of insurance on his life for 
the sum of $100,000, payable to his executors, administrators or 
assigns. This application was forwarded by the local agent at 
Seattle to the general agent of the company at San Francisco, 
and by him to the home office of the company in New Yor 
city. By reason of such application a policy was issued to 
Phinney, bearing date September 24, 1890, forwarded to t e 
general agent at San Francisco, by him to the local agent a 
Seattle, and by the latter delivered to Phinney, who receiv i, 
and at the same time paid the first year’s premium, amoun ing 
to $3770. The policy provided that Phinney should pay 
annual premium of $3770 on September 24 of each year e ' 
after for twenty full years, provided he should live 80 
also “ this policy shall become void by non-payment o e 
mium; all payments previously made shall before! 
company, except as hereinafter provided.” This as exce 
referred to certain provisions as to surrender va ue a 
iustment of the amount of insurance on the paymen 
tain number of payments, none of which are ma na 
question at issue in this ease. Prior to 8^  ̂

notices were sent by both the general agen nreniium
and the local agent at Seattle to Phinney a 
would be due on September 24,1891. Twice between
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of the receipt of this notice and the 24th of September, 1891, 
Phinney met Stinson, and requested him to accept his notes for 
the payment of the premium. This proposition was declined 
by Stinson, who declared at the time that he was unable to ad-
vance the premium for Phinney. Some time after September 24, 
1891, (the exact date being unknown, but, according to the tes-
timony from four to six weeks thereafter,) Phinney again met 
Stinson, and stated that he was prepared to pay the premium, 
but was told that it could not be accepted unless a certificate of 
health was furnished. No certificate of health was ever fur-
nished. Phinney stated that he could not obtain it, as he had 
been rejected by another company a few days before, nor was 
there ever any formal tender of the premium. In December, 
1891, or January, 1892, Stinson requested Phinney to allow 
him to have the policy to use for canvassing purposes, and 
Phinney thereupon surrendered the policy to the agent, with 
the statement that as the same had lapsed he had no further 
use for it. Stinson received the policy, and never returned it 
to Phinney. On September 24, 1892, the premium falling due 
on that day was neither paid nor tendered by Phinney, nor did 
he after the surrender of the policy in December, 1891, or Jan- 
uary, 1892, ever take any action in regard thereto, or pay, or 
o er to pay, any premium thereon. On September 12, 1893, 

inney died, leaving his last will and testament, wherein he 
nominated the plaintiff as executrix. Nothing was done by 

r un er this policy until July, 1894, although Phinney held 
n 7?V° °ther coraPanies at the time of his death, proofs 

° which were presented by the executrix within one 
comnar^ * \ ea^h- At that time she wrote to the insurance 
company a letter, m which she stated as follows:

“Thn m * 1 t  .. “ Set tl e , Wash ’n , July 11, 1894.The Mutual Llie Insurance Co. of New York:

Binney, took 189°’ “y hnsballd> Guy
the sum of u . P°11Cy’ No’ 422,198, in your company in 
iast September ■ Hed!ed in this city
and the nolicv h • ’ Not being familiar with his affairs, 

P y being mislaid, I was not aware that he held such



330 OCTOBER TERM, 1899.

Statement of the Case.

a policy until a few days ago, when the matter was brought to 
my attention.”

In addition, it appears that on the 16th day of September, 
1893, in her application for probate of her husband’s will, she 
filed an affidavit, which contained these statements:

“ Real estate, consisting of lands in said King County, of 
town lots in the city of Seattle, and of improved city property, 
the exact description of all which is at this time unknown to 
your petitioner, but which is entirely community estate, the 
value of which is about three hundred thousand dollars; that 
there is personal property of various kinds, all of the same be-
ing community property of the value of about fifty thousand 
dollars; that the total estate of said deceased, including the 
community interest of your petitioner, who is the widow of the 
said deceased, does not exceed in value the sum of about three 
hundred and fifty thousand dollars.”

In July, 1894, (evidently at the suggestion of counsel,) she 
presented her claim under the policy, which was rejected, and 
thereupon this suit to recover thereon was brought in the Cir-
cuit Court of the United States for the District of Washington.

At the time the application was made and the policy issued 
the following statute was in force in the State of New Yor .

“ Section one of chapter 341 of the laws of eighteen hun r 
and seventy-six, entitled an ‘Act regulating the forfeiture o 
life insurance policies,’ is hereby amended so as to rea as 
lows: .

“Seo . 1. No life insurance company doing business i 
State of New York shall have power to declare forteltT 
lapsed any policy hereafter issued or renewed by reason o. 
payment of any annual premium or interest, or any p 
thereof, except as hereinafter provided. Whenever a 
mium or interest due upon any such policy shall remain 
when due, a written or printed notice stating e a 
such premium or interest due on such policy, e p . n 
said premium or interest should be paid, an t e pers 
the same is payable, shall be duly addressed and mad^ * 

person whose life is assured, or the assignee o
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notice of the assignment has been given to the company, at his 
or her last known post office address, postage paid by the com-
pany, or by an agent of such company, or person appointed by 
it to collect such premium. Such notice shall further state that 
unless the said premium or interest then due shall be paid to 
the company or to a duly appointed agent or other person au-
thorized to collect such premium within thirty days after the 
mailing of such notice, the said policy and all payments thereon 
will become forfeited and void. In case the payment demanded 
by such notice shall be made within the thirty days limited 
therefor, the same shall be taken to be in full compliance with 
the requirements of the policy in respect to the payment of said 
premium or interest, anything therein contained to the con-
trary notwithstanding; but no such policy shall in any case be 
forfeited or declared forfeited or lapsed until the expiration of 
thirty days after the mailing of such notice. Provided, how-
ever, that a notice stating when the premium will fall due, and 
that if not paid the policy and all payments thereon will be-
come forfeited and void, served in the manner hereinbefore 
provided, at least thirty and not more than sixty days prior to 
t eday when the premium is payable, shall have the same effect 
a81 e service of the notice hereinbefore provided for.

Sec . 2. The affidavit of any one authorized by section one 
o mai such notice, that the same was duly addressed to the 

person w ose life is assured by the policy, or to the assignee of 
e po cy, if notice of the assignment has been given to the 

den ’ln Pursaailoe °f said section, shall be presumptive evi- 
1 a ™ 1notlce havino been given.” Act of May 23,1877,
iaw s  of 1877, c. 321.
miur/k^Ph^ a^er default in the payment of pre-
Stinso \ ^nney and the surrender of his policy to the agent,

“ SpJ qo  ^lowin^ statute was substituted for the act of 1877: 
insuranpa  ° ^r^e^ure policy without notice. — No life
forfeited doin? business in this State shall declare
not issued n a^S+k’ any Pobcy bereafter issued or renewed, and 
°r unless the^mel pa^ment, of m°ntbly or weekly premiums, 
less, nor shall S ^erm msurance contract for one year or 

any such policy be forfeited, or lapsed, by reason
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of non-payment when due of any premium, interest or instal-
ment or any portion thereof required by the terms of the policy 
to be paid, unless a written or printed notice stating the amount 
of such premium, interest, instalment, or portion thereof, due 
on such policy, the place where it should be paid, and the per-
son to whom the same is payable, shall be duly addressed and 
mailed to the person whose life is insured, or the assignee of the 
policy, if notice of the assignment has been given to the corpo-
ration, at his or her last known post office address, postage paid 
by the corporation, or by an officer thereof, or person appointed 
by it to collect such premium, at least fifteen and not more than 
forty-five days prior to the day when the same is payable.

“ The notice shall also state that unless such premium, inter-
est, instalment or portion thereof, then due, shall be paid to 
the corporation or to a duly appointed agent or person author-
ized to collect such premium by or before the day it falls due, 
the policy and all payments thereon will become forfeited and 
void, except as the right to a surrender value or paid-up policy 
as in this chapter provided.

“If the payment demanded by such notice shall be ma e 
within its time limited therefor, it shall be taken to be in full 
compliance with the requirements of the policy in respect to 
the time of such payment; and no such policy shall in any case 
be forfeited or declared forfeited or lapsed, until the expiration 
of thirty days after the mailing of such notice.

“The affidavit of any officer, clerk or agent of the corpora-
tion, or of any one authorized to mail such notice, that the no-
tice required by this section has been duly addressed an mai 
by the corporation issuing such policy, shall be presump'lve® 
dence that such notice has been duly given.” Laws , c.

The application made by Phinney for the policy con ■ 
this statement: “This application is made to the Mutua 
Insurance Company of New York, subject to t e c ar 
company and the laws of the State of New or . would 
stipulated that on its maturing the insurance compa y 
“ pay at its home office in the city of New Yor .
lated that the annual premium should be payable
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pany at its home office in the city of New York.” The policy 
also contained this provision:

“ Payment of premiums.—Each premium is due and payable 
at the home office of the company in the city of New York, 
but will be accepted elsewhere when duly made in exchange 
for the company’s receipt, signed by the president or secretary. 
Notice that each and every such payment is due at the date 
named in the policy is given and accepted by the delivery and 
acceptance of this policy, and any further notice, required by 
any statute, is thereby expressly waived.”

In its answer the company pleaded that the contract was to 
be taken as a contract made in the State of Washington, and 
not controlled by the laws of the State of New York, because 
the application stipulated that the contract “shall not take 
effect until the first premium shall have been paid and the pol-
icy shall have been delivered.” In fact, the policy was deliv-
ered and the premium paid in the State of Washington. It 
a so pleaded the other provisions in reference to the failure to 
pay the annual premium, and the waiver, abandonment and 
rescission of the contract by the assured under the circumstances 
hereinbefore named.

The case came on for trial on these pleadings before the 
court and a jury, and resulted in a verdict and judgment for 

e p amtiff for the amount of the policy, less the unpaid pre- 
Wms The case was thereupon taken on error to the United 

es ircuit Court of Appeals for the Ninth Circuit, which 
inrLr 1S.m^sse(^ the writ of error on the ground that it had no

1S reason a failure on the part of the plaintiff in
trial1* ° 6 error the office of the clerk of the
madp^+k- ^8 ^PP* Thereupon application was 

is court, and the case brought here on certiorari.

Short ^ai^es f°r petitioner. Mr. Edward Lyman
on his brief ° n and Frederic D. McKenney were

for respondent. Mr. A. F Bw-
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Mr . Just ice  Brew er , after stating the case, delivered the 
opinion of the court.

The first question naturally is in respect to the jurisdiction of 
the Circuit Court of Appeals. The transcript filed in that court, 
in addition to the record of the proceedings on the trial, which 
trial culminated in a judgment on October 17,1895,contained: 
First, a petition for a writ of error filed by counsel for the in-
surance company, on December 14, 1895; then an order by the 
trial judge, allowing the writ of error and fixing the superse-
deas bond at $125,000; an assignment of errors; a supersedeas 
bond, approved by the trial judge; a citation signed by him, 
and service admitted by counsel for the plaintiff, all these on 
the same day. In addition, a return by the marshal, showing 
personal service on the plaintiff of the citation; the writ of 
error allowed by the trial judge, and an indorsement thereon 
by the clerk of the trial court (by deputy) in the following 
language:

“ Received a true copy of the foregoing writ of error or 
defendant in error. Dated this 14th day of December, 189 . 
A. Reeves Ayres, Clerk of the United States Circuit Court or 
the Ninth Circuit, District of Washington. By R. M. Hop-
kins, Deputy Clerk.” . ,

On the hearing in the Court of Appeals an affidaiit o 
deputy clerk of the trial court was filed, which, after avern g 
that the petition and assignment of errors, the orders gran i 
the writ of error, and fixing the amount of the bon , an 
bond, were each on file in his office and all bore t e o ° 
indorsement: “Filed December 14,1895. In t e . • ,
Court. A. Reeves Ayres, Clerk. By R. M. Hopki^ 
Clerk; ” stated that upon the filing of these papers p P 
a writ of error, issued and delivered it to E. • 
of the attorneys of the insurance company, w 0 
from his office, and added: ., qtrndw;ck returned

“ That a few minutes thereafter the said Stru 
to my office, and delivered to and lodged an hereon by 
writ of error, with the allowance thereof i
the before mentioned judge, and at the same
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and lodged and filed with me a copy of said writ for the use 
of defendant in error.

“ That said original writ of error remained in my office and 
in my custody from said 14th day of December, 1895, until the 
4th day of January, 1896, at which time I transmitted the same, 
with my return thereto, to this honorable court.

“ That the original citation herein, a copy of which appears 
on pages 395 and 396 of the printed record herein, was returned 
to and filed with me by a deputy marshal of the United States 
for the District of Washington, on the 18th day of December, 
1895, and the same remained in my office and in my custody 
and control from said date until the same was transmitted to 
this honorable court, together with the writ of error and return 
thereto on the 4th day of January, 1896. It has not been my 
custom to indorse original citations and writs of error at the 
time they are filed with or served upon me, for the reason that 
I have deemed the same as writs of the Circuit Court of Ap-
peals to be indorsed by the clerk of said court upon his receipt 
o the same with my return thereto; but, as a matter of fact, 

e writ of error and citation herein were actually delivered to 
and filed and lodged with me as above stated.”

pon these facts we are clearly of opinion that jurisdiction 
5be C™t of Appeals. The majority of that 

, in sustaining the motion to dismiss, relied on the following 
cisions of this court: Brooks n . Norris, 11 How. 204-207;

y- Cavazos, 6 Wall. 355; Scarborough n . Pargoud, 108 
81- O alleys v. Black River Improvement Co., 113 U. S. 
Co. 12« n Limited, v. Arkansas Central Railway
Justino t ^58; in the first of which it was said by Chief 
record frnm^k • hhng of the writ that removes the 
of limits 6 or the appellate court, and the period 
lated according Congr®ss must be calcu-
issued bv th i i °n the writ may have been
terial in er °r on which it is tested are not ma-

intha dlng the (Iuestion-”
and not wha^ » ° ^ues^on presented was one of limitations, 
requiring writ?^ necessary to constitute a filing. The statute 

o error to be brought within a certain time, the
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question determined was whether the mere allowance or issue 
of the writ constituted the bringing of the writ of error within 
the meaning of the statute, or whether, as was held, it was not 
brought, had not performed its office, until it had been filed with 
the clerk of the trial court. In this case there is no question 
of time. All the proceedings, with a view of taking the case 
to the appellate court, were had within less than three months 
from the date of the judgment. The transcript filed in the 
Court of Appeals made it clear that everything which the trial 
judge was required to do was done, the writ of error was al-
lowed, the citation signed and bond approved, and also that the 
citation was duly served upon the counsel for the plaintiff, and 
service accepted. It also showed that a copy of the writ of 
error was received and filed by the clerk of the trial court, and 
while it is true that it did not show that the original writ of 
error was filed in his office, yet the affidavit made by the deputy 
clerk (which is not disputed) disclosed that it was so filed, and 
on the same day with the other proceedings for perfecting the 
transfer of the case to the Court of Appeals. Now, while it 
may be technically true, as said by the majority of the ou 
of Appeals, that the indorsement on the copy of the writ o 
error of its receipt for the benefit of the defendant in error, 
plaintiff below, was under section 1007 of the Revised Statu , 
with a view to a supersedeas, and may not itself be so cien 
evidence of the filing of the original writ, yet- the 
the deputy clerk, who had charge of the office, s ows posi 
that it wi left with him and filed. If it was » 
and he failed to indorse it as filed, can it be that his 
defeats the .party’s right to transfer the case to he 
court? Is it within the power of a clerk to overr 
of the Judge, and prevent an appeal or writ of err 
has allowed ? When the Judge has done all that J 
for him to do to perfect the transmission of the ca 
pellate court, and the party seeking review a
required of him, can it be that the omission of a «1I 
was such an omission) can prevent the Juns witj
the appellate court? Obviously no . ¡t is served-”
the clerk of the court, to whose judges it is di
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Mussina v. Cavazos, 6 Wall. 355, 358. While we have always 
been careful to see that the required order of procedure has 
been complied with before any case shall be considered as trans-
ferred from a lower to a higher court, that the party seeking a 
review must act in time and must make a substantial compli-
ance with all that the statute prescribes, at the same time we 
have been equally careful to hold that no mere technical omis-
sion which did not prejudice the rights of the defendant in 
error should be made available to oust the appellate court of 
jurisdiction. We are clear that upon the showing made the 
Court of Appeals had jurisdiction, and should have proceeded 
to dispose of the case upon its merits.

Coming now to the merits, many questions have been ex-
haustively discussed by counsel in brief and argument. One is, 
to what extent, if at all, the law of New York controls in respect 
to the policy sued on.

By the insurance company it is contended that it does not 
aPPty j that it operates only upon contracts of insurance con-
summated within the State of New York; that it commences 

no life insurance company doing business in the State of New 
fork shall have power,” etc.; that it thus includes foreign as 
well as local insurance companies, and as it confessedly cannot 

n ro t e operations or modify the contracts of foreign insur- 
made outside the State, the true construction is 

bnsin^ les k°th foreign and local companies only as to 
si^nnd K 6 .W1^n the State; that as the application was 
receivPfA Xlnsured in ,tlle State of Washington, and when 
condition n 6 ^mpany New York was there accepted only 
warded tn an aS P°^cy which was prepared and for- 
an exnrpq« pomPany in Washington contained
first nremii^m^^ii0? ^at s^ou^ “ not take effect until the 
Un deliveredPaid a“d the poUoy sha11 have 
Policy deliver^ i ?! th® premium was in fact paid and the 
Washington Washington, the contract was a
and not°bv the 1^’ 8overaed hy ‘he laws of that State 
Society v Clem York, Equitable Life Assurance
the appLt ™ ’ f¡5 S- 226’ 2321 that the statement in

vo l . cixxvS^2y PhUmey that W was made “subject
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to the charter of the company and the laws of New York,” by 
its terms refers only to the application, and does not make the 
laws of New York controlling in reference to the terms of the 
contract, which was evidenced by the policy subsequently issued; 
and that being a Washington contract, and there being no 
legislation in that State in respect to matter of forfeiture, by 
its terms it became forfeited on the non-payment of the second 
annual premium.

On the other hand, it is contended by the executrix that, 
whatever may be the effect of the statute upon foreign com-
panies which may happen to be doing business within the limits 
of New York, it is as to local companies practically a modifica-
tion of their charters and a statutory rule thereafter controlling 
all contracts made by them, whether within or without the 
State; that even if this be not true, yet, as the policy refers to 
the application and makes it a part of the contract, and as there 
is no law of New York which affects in any way an application 
as such, the statement therein, that it is made subject to the 
charter of the company and the laws of New York, must be 
understood as directly incorporating the laws of New York into 
the contract, or at least referring to them as containing t e 
rules for its construction and enforcement; and also, inasmuc 
as by its terms, final performance (that is, the payment o t e 
policy) is to be made in New York, the law of the place o per 
formance is the law which governs as to the validity an in 
pretation of the contract. Washington Central BankN. ume, 
128 U. S. 195 197, 206; Coghlan v. South Carolina Bazlro , 
142 U. S. 101, 109, and cases cited in the opinion.

We are not insensible of the importance as well as t e 
culty of the question thus presented in these various aspe , 
but think that the case may properly be disposed of 
any consideration or determination thereof.

We shall assume, without deciding, that the aw of 
d oes control in respect to this contract, and sti are o_ 0Q 
ion that the judgment must be reversed for error °
the trial, and error of such a character as m view of the J
may render it unnecessary ever to consider q 
which we have referred. Confessedly, the insured did not p y
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the annual premium due September 24,1891, nor that due Sep-
tember 24,1892, although he lived until September 12, 1893. 
It appears from the undisputed testimony that the insured knew 
when the premium became due in September, 1891. Twice he 
spoke to the local agent seeking to arrange for the payment of 
the premium by a note, and some three or four months there-
after he surrendered the policy to such agent. It is true that 
at the time of the surrender the agent told the insured that the 
policy was forfeited, or words to that effect, and that the in-
sured said to him that as the policy had lapsed it was no good 
to him, and the agent might take it if he wanted it. But never 
thereafter until the time of his death, more than a year and a 
half, was anything done or said by the insured in respect to the 
policy; no suggestion of payment of premium or anything of 
any kind in respect to it. He treated the matter as abandoned, 
and gave up to the agent of the company the instrument by 
which the contract was evidenced. Further, after his death 

is widow, the plaintiff, filed an affidavit that the personal prop-
erty of her husband’s estate amounted only to $50,000, which, 
of course, was not true if she had a $100,000 policy in the defend-
ant company. Not only that, she ignored the policy altogether 
oi nearly ten months, although she promptly presented claims 
n er ot er policies. As she testified that she knew of the 

th enher conduct is explainable only on the 
i *^7 k^8?6 understood that, which the evidence affirms, 
thp n US an ahandoned the policy and surrendered it to 

Upon these facts the defendant asked this in- 
8™on, which the court declined to give:
C Phinn^ flndtr“m the.evidence in this case that the said Guy 
State of w T*®4 to the rePresentative of the defendant in the 
due Septem^ratTgoi^ n°i. th® 1>remium faUing 
same and tk + k ’ an^ ^at he did not pay nor tender the 
fondant’s m a $ erea^er surrendered said policy to the de- 
standino- m^a^y believing and under-
thereafter bv 6 Same WaS n° ^orce or validity then or 
this would con?!0? non'Payment of the said premium, 
contract bv kJ/ U ^.an abandonment and rescission of this 

par ies thereto, and would put an end to the
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same; and if you find the facts so to be, you must find a ver-
dict for the defendant.”

In lieu thereof the court charged as follows:
“ Now, it is contended that Mr. Phinney and this company, 

acting through Mr. Stinson as its agent, arrived at an under-
standing and agreement that the policy should not continue 
longer in force; Phinney was to pay no more money, and that 
his rights and the policy were abrogated. Notwithstanding 
the provision of the statute of New York, that a provision in 
the policy itself waiving notice has no effect, and that the com-
pany can only forfeit the policy for non-payment of premium 
by mailing the prescribed notice, still it would be competent, 
and it was competent, for the parties mutually to agree to the 
cancellation of a life insurance policy if they saw fit to do so. 
And if the evidence in the case shows that Mr. Phinney did 
voluntarily, without being induced by any false representations 
or deceit to give up the policy, rescind the contract and give up 
the policy rather than to continue to pay the premiums provided 
for in the policy, that agreement would have the effect to termi-
nate this policy so that it would no longer be a continuing con-
tract. There is testimony in the case tending to prove that r. 
Phinney was unable to meet the second payment when it e 
due, and by reason of his failure to make that payment, he vo 
untarily delivered up the policy to Mr. Stinson as an agent o 
the company, with the understanding, expressed at the time, 
that it was lapsed, that it was no longer a continuing con rac 
in his favor. If there was a full and fair understan mg 
tween these two men in that matter, and they both trea 
as an abrogated and annulled contract, and each re u 
that understanding, it would have the effect to termma .. 
policy, and the company would have the right to cons1 
self absolved from any obligation to give the statu ry 
in order to forfeit the policy, because it wou e un 
for the company to forfeit by legal proceedings w a 
site party had voluntarily relinquished. It is a ^lues ’ , 
therefore, for you to determine from the evidence m 
whether there was a full, complete understan mg 
of minds between Mr. Phinney and Mr. Stinson, and soon
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agreement and understanding entered into between them, 
whether the policy was surrendered and delivered up to Mr. 
Stinson, with an understanding, and whether relying upon that 
understanding the defendant company subsequently acted.”

In view of the facts heretofore narrated, it is obvious not 
only that there was error in the action of the court in declin-
ing to give the instruction requested by the insurance com-
pany, and giving that which it did, but also that the error 
was material. The instruction given suggested a matter in 
respect to which there was no testimony, yet which, in view 
of other language in the charge, was quite sure to mislead. In 
reference to this matter of abandonment and rescission, the 
court in effect declared that it was binding, unless induced by 
false representation or deceit. There is not the slightest syl-
lable in the testimony to suggest that the agent deceived the 
insured, nor that he made a false representation in the sense 
in which a false representation may avoid a contract. And 
yet, as the court had already ruled that the law of New York 
controlled, that there was no forfeiture until the notice pre-
scribed by the statute of that State had been given, the jury 
must have understood that when the agent said that the pol- 

be a false representation, and, therefore, 
f a ac^on of the insured, based upon that false represen ta- 
mn, i not amount to an abandonment. But whether that 

fnl • TL°f a^en^ was correct in matter of law is doubt- 
reef W ° er ^Ue .Or ^se’ orJ more accurately, whether cor- 
cnnf0^^0^, ^^tation of the law applicable to this 
he snn° ’ S lrama^er^- It was merely a statement of what 
oh1itfaH°Se / ? IaW Was’ and insured was under the same 
was Tb*8 * n°W law tbe comPany, or its agent 
the insnn«e evidently proceeded upon the supposition that 
law of thaT^T*1^1^’ *n ^ew York, knew what the 
did not and k ° tbe ^nsure^j residing in Washington, 
contract wa«^ en the agent stated what the condition of the 
the insured / ° misrePresented the law of New York, of which 
by any act bein^ ignorant, was not bound
sion. But an ereon in the way of abandonment or rescis- 

re y no such rule as that obtains. When two par-
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ties enter into a contract, and make it determinable by the law 
of another State, it is conclusively presumed that each of them 
knows the law in respect to which they make the contract. 
There is no presumption of ignorance on the one side and 
knowledge on the other. Reverse the situation. Suppose the 
insurance company had made this contract as a Washington 
contract, and there had been some peculiar provision of that 
State controlling all contracts made within the State: could 
the company, a corporation of New York, thereafter be per-
mitted to say that it did not know what the law of Washing-
ton was; that the insured, as a resident of that State, must be 
presumed to have known it; that he did not communicate his 
information, and therefore it was not bound by that law, and 
that if he said anything in reference to it, it was a case of 
false representation or deceit? No one would contend this. 
And so when these two parties, the insurance company and 
the insured, dealing as we are now supposing in a contract 
which they mutually agree should be determinable by the 
laws of New York, it is an absolute presumption that each 
knew those laws, and that neither one could be misled by any 
statement in respect thereto on the part of the other. What-
ever opinion either might express in reference to those stat-
utes, was a mere matter of opinion. He was chargeable wit 
knowledge, just exactly as the insurance company was. Siurm 
v. Baker, 150 U. S. 312, is decisive of this question. In that 
case the statement of the insured as to a question of law was 
insisted upon as conclusive, but this court said (p. 336).

“ Both the defendants and the insurance companies had e 
written contracts before them, and were presumed, as a ma 
of law, to know their legal effect and operation, 
complainant said in his testimony was a statement o 
upon a question of law, where the facts were equally we n 
to both parties. Such statements of opinion do no °P® 
an estoppel. If he had said, in express terms, t a y 
tract he was responsible for the loss, it would ve , 
the circumstances, only the expression of opinion as 
of the contract, and not a declaration or a mission
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such as would estop him from subsequently taking a different 
position as to the true interpretation of the written instrument.

“In Brant v. Virginia Coal & Iron Co., 93 U. S. 326, 337, 
it was said: ‘ Where the condition of the title is known to both 
parties, or both have the same means of ascertaining the truth, 
there can be no estoppel.’

“ So in Brewster v. Striker, 2 N. Y. 19, and Norton v. Coons, 
6 N. Y. 33, and approved in Chatfield v. Simonson et al., 
92 N. Y. 209, 218, where it was ruled ‘that the assertion of a 
legal conclusion, where the facts were all stated, did not operate 
as an estoppel upon the party making such assertion.’ ”

So, whatever the local agent may have said as to the condi-
tion of the contract, was a mere expression of opinion as to a 
matter of law in respect to which both parties were equally 
chargeable with knowledge. It seems to us clear that only be-
cause of the inference to be drawn from the rejection of the 
instruction asked by the defendant, and the giving of the in-
struction with this suggestion of false representation or deceit, 
can the verdict of the jury be accounted for.

Nor can we think that the action of the defendant in request- 
mg, after the jury had returned and asked certain questions, 
w ic were answered by the trial judge, that he repeat the in-
structions theretofore given in respect to waiver and abandon- 

’ 'S k° be ^a^en as an indorsement of those instructions, 
it once excepted to the refusal of an instruction which

ancl to those that were given, it did not 
rpnp w exceptions by a request that the court
answ 6 ^^^ons excepted to in connection with certain 
simnlTtl^i ^k propounded by the jury. It meant
Poundpl k \k $ Cour^ answered, as it did, the questions pro- 
with a r \ 6 jUT>^’ onght to supplement those answers 
asking en^ent °f the instructions theretofore given, and 
correct ya statement was not an admission that they were 
as to cm al if a request that they should be restated so

In tiXy 6 a“8Wers to the questions.
afterthouehtnrrfitlOn "6 may be Permitted to suggest that no 
to disturb tba gemous and able counsel should be permitted 

b the "“Ending and agreement of the parties based
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upon their belief as to what the law is, or to enforce a contract 
which both parties concluded to abandon.

A single further matter requires notice, and we mention it 
simply to indicate that we have considered, although we do not 
decide, the question involved therein: The contract of insur-
ance is a peculiar contract, especially when made with a mutual 
insurance company, for although in terms a contract with a 
corporation it is in substance a contract between the insured 
and all other members of that company. The character of this 
contract was fully considered and discussed by this court in 
New York Life Insurance Co. v. Statham, 93 U. S. 24, and to 
that case we refer without quotation. Now, whether the in-
surance company, if the law of New York be applicable, could 
insist upon a forfeiture without giving the notice prescribed by 
the statutes of that State, and, enforcing it, forfeit all premiums 
paid, all obligation for the return of the surrender value, all 
right of the insured by subsequent payments to continue the 
policy in force, is one question. But it is a very different ques-
tion whether the executrix of the insured, after his long delin-
quency in the payment of premiums, can enforce the contract 
as against the other insured parties, thereby diminishing their 
interest in the accumulated reserve. Ordinarily no one can en-
force a contract unless on his part he performs the stipula 
promise, and it may be that this rule is operative in this case. 
We do not care to decide the question, and only mention it for 
fear that it should be assumed we had overlooked it. It is a 
question which may never arise in the future litigation o 
case, and until it necessarily arises we do not feel calle upo 
to decide it. 7 *

For these reasons the judgments of the Court of ppe 
the Ninth Circuit and of the Circuit Court of tl^ Un 
States for the District of Washington are 
case remanded to the latter court with instructions to awar 

a new trial.

Mr . Justi ce  Peck ham  did not sit at the hearing arid t 

part in the decision of this case.
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