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Statement of the Case.

WIHEELER ». NEW YORK, NEW HAVEN AND HART-
FORD RAILROAD COMPANY.

ERROR TO THE SUPREME COURT OF ERRORS OF THE STATE OF CON-
NECTICUT.

No. 534. Submitted May 14, 1900. — Decided May 28, 1900.

Under a statute of Connecticut, a contract was entered into between the
city of Bridgeport and a railroad company providing that the city should
pay one sixth of the expense of abolishing grade crossings, and also of
increasing the tracks of the company from two to four. Defendants,
whose lands were sought to be condemned for this purpose, objected
upon the ground that the agreement of the city to pay one sixth of the
expense of increasing the number of tracks was a practical donation by
the city to the railroad company in violation of the state constitution,
and was also a taking of their property without due process of law under
the Fourteenth Amendment to the Federal Constitution. Held, that the
Supreme Court of the State having decided that the right to condemn
the land did not depend upon the obligation of the city to pay a part of
@he ¢xpenses, and that the defendants could not prevent a condemnation
by showing that the company might not afterwards obtain a reimburse-
ment from the city, and also that the defendants, not alleging that they
Were taxpayers or specially interested, were not in any position to ques-

tion the validity of the proceedings, it followed that their property was
not taken without due process of law.

Tuis wag

& motion to dismiss the writ of error, and in default

thereof o afirm the
of Connecticut,

[he case originated in an a
)a to the i1
pany to the Judge of the §

Judgment of the Supreme Court of Errors

pplication by the railroad com-
e uperio? Court.to appoint ap.pre}ise.rs
it frn1‘1‘1 ”ne t‘m?ages that might arise to the plaintiff in
Bridgoners jc taking of certain real estate in the city of
bet\\;eln thp ‘..)1'1.”]0 purpose of carrying out an agreement
T Y(lf l m‘:‘ul company and th.e city of Bridgeport for
entered inge ' .;-:.hUlt'- crossings. This agreement, which was
i "‘H_t ,(;l:-the provisions of an act of the General

Y providing for the abolition of grade crossings in

provided the manner, plans, method and time in
VOL. cLxxvin—91

Bl‘idgep()rt,n

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION




OCTOBER TERM, 1899.
Opinion of the Court.

which the grade crossings should be abolished, and the propor-
tion of the cost thereof to be borne by the city of Bridgeport
and the railroad company —the proportion of such cost to be
paid by the city being one sixth and that by the railroad com-
pany five sixths, provided the total cost to be paid by the city
should not exceed the sum of four hundred thousand dollars.

A demurrer to the application of the railroad company hay-
ing been overruled, and a special defence in the answer having
been stricken out as irrelevant and impertinent, an order was
made appointing the appraisers. An appeal was taken to the
Supreme Court of Errors, which affirmed the judgment of the
judge of the Superior Court, and defendant sued out this writ
of error, which defendant in error moves to dismiss for want
of jurisdiction, or to affirm, upon the ground that the question
upon which the jurisdiction depends is frivolous.

Mr. William D. Bishop, Jr., for the motion.
Mr. Robert E. DeForest and Mr. George P. Carroll opposing.

Mz. Justice Brown, after stating the case, delivered the
opinion of the court.

Plaintiffs assign as error that, in view of the fact that, by
the agreement between the city and the rail'road company, fl
was provided that the city should pay one §1xth of the e‘n‘tnf
cost of the land required for the construction of @ four-rack

road, as well as of all damages resulting from the chang‘js Olr
grade, there would be a reimbursement to the comP’fmu‘ v“or
expenses in doing work and acquiring lapd not nec;easaif_)”“"
germane to the work of eliminating crossings at gl“-;‘ g (t”“m'.
two present main tracks over the highways; and P oty
these circumstances, the condemnation of defen'kblnts ?r?if e
will be in furtherance of a scheme, whereby the city ot ]"' :-Ed—"lr
port will contribute and donate to such gOfn133"3'_”’_e'::l“‘_‘],:
money and property of the city, and of 1ts l:r'uperll‘.\rv 4 [\hr'
and taxpayers, in aid of the railroad company, Mn}ln'miun of
provisions of the twenty-fifth amendment to the cons
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the State of Connecticut, and the taking and condemnation of
said Wheeler and Howes’ said property will be a taking thereof
without due process of law, etc.

1. We cannot say that there is no Federal question in this
case. In their demurrer to the application of the railroad com-
pany, plaintiffs in error relied upon the unconstitutionality of
this special act of the Connecticut legislature as contravening
the twenty-fifth amendment to the constitution of the State,
and the Fourteenth Amendment of the Federal Constitution.
The amendment to the state constitution provides as follows:
“That no County, City, Town, Borough, or other municipality,
shall ever subscribe to the capital stock of any railroad corpo-
ration, or become a purchaser of the bonds, or make donation
to, or loan its credit, directly or indirectly, in aid of any such
corporation.”

The claim was, not that it was unconstitutional for the city
of. Bridgeport to pay for a part of the work for grade crossing
elimination, but that the pay for work for the benefit of the
company, in the construction of a four-track road, which was
not necessary or germane to the work of grade crossing elimi-
nation, would be contrary to the above amendment to the state
constitution ; and therefore that, as the land of Wheeler and
I]:AOW;.Si \:‘as to be taken to.carry out a part of the project, to
G Jl?'l{ A (')rl‘hl(T; ]mjt b}’ the city, not necessary or germane to the
il “-m,_i.,ll(;i tedcx oss;mg elimination, their property would be
- k]u Lue process of law. The substance of the defence

7 10 have veen that the land was not taken solely for the
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T in-o;pgm‘;wf no doubt that the special act did author-
reason fop szlzvi-xtq:rnﬂl‘“e .numbe.r f’f tracks, and there was some
J1ng that in requiring the city to pay one sixth of
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the expenses incurred for this purpose, it was making a dona-
tion in aid of the railroad company in violation of the twenty-
fifth amendment to the state constitution, and as Wheeler and
Howes were property owners and taxpayers of the city, they
were incidentally affected by this, and therefore their lands were
illegally taken.

2. But assuming that there was color for the motion to dis-
miss, we are clearly of the opinion that the decree of the Su-
preme Court of Errors should be affirmed. That court had
already decided, not only that the legislature might compel the
removal of grade crossings and the payment of the expenses
therefor, either by the railroad company or by the city, or by
both, Woodruff v. Catlin, 54 Conn. 277, (a case arising under 2
former act,)and that a statute compelling the removal of grade
crossings, as well as imposing upon the railroad the entire
expense of the change of grade, was constitutional, N T &
N. E. R. R. Co’s Appeal, 58 Conn. 532; N. Y.&N. £ L. R
v. Bristol, 151 U. S. 556 ; but the very act in question in this
case has also been held to be constitutional. Mooney v. Clark,
69 Conn. 241. That court also held in this case that, whether
the- land be taken only for the purpose of abolishing grade
crossings or to straighten its line and construct additional tracks,
the taking is in either case for railroad purposes and for a pub
lic use. It also held that the right of the railroad company to
condemn defendants’ property did not depend upon the validity
of any part of the special act of 1895, since by ﬂ‘le resolution ol
the board of directors of the company in July, 1896, and by ‘”‘"
approval of the commissioners in June, 1897, both of which \\?1 ‘1'
alleged in the application, the railroad company was entitled
under section 346 of the General Statutes to take the land for
the uses named in the resolution.

The plaintiffs in error contended before the
of Errors, as they contend here, that the agreemern
made in pursuance thereof, imposing upon 'the city d Jiachn
of the expense of constructing the two a(‘ldltlona] eley atel'“ &
not necessary to the work of eliminating gl:atle Cross —0[-_ 4
lated the state constitution as well as the ¢ onstitution
United States. “But,” said tae cour
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desires to take this property as one step in carrying out the pro-
posed plan, the defendants cannot prevent it upon the ground
that the company may not afterwards be able to obtain reim-
bursement from the city. The ability of the defendants to
obtain payment of their damages does not depend upon the right
of the railroad company to collect a part of it from the city.
Before tuking the land the company must compensate the de-
fendants.” It was further said : That even if the employment
of appraisers had established the liability of the city to pay a
proportion of the expense of laying the additional tracks, such
a defence was not open to the defendants, because they have
not alleged that they were taxpayers or had any right or au-
thority to represent the city in such proceedings, or that they
will be injured in any respect from the payment by the city of
lts part of the expense of the work as fixed by the agreement
zuul. order. “But,” says the court, “the appointment of ap-
praisers in this proceeding does not affect the question of the
liability of the city to pay that part of the expense ordered by
the commissioners. The right of the railroad company to have
appraisers appointed and to take this property does not depend
upon the obligation of the city to pay a one sixth part of the
expense f)F the whole, or of any portion of the work of this
indertaking. The two purposes of the act of 1895 were: First,
:::i 1‘““}9\ al of all existing grade crossings in Bridgeport, and
”m; ::lrlliltf“tilctll(l)nf in the‘most 'fez.lsible manner, after considering
< ;]1 :-I t n.'.v publie, the Itlghbs,. responsibilities and duties
““!‘He‘s ;:;)11:(1'- cc;mp:.my., and of the city, and the rights of other
;uwh 3 e '*f‘l.net, of a tourftrfxck railroad through the city, in
B _I‘.V :l‘”‘ tora\"md crossing any highway at grade; and,
0 l'“.“; : hjfi Vdppurtlonment of .the cost among those who ought
l"l’lninm.l , m}:p'e.nse of performing the work in the manner de-
. these two purposes are so far distinet and separa-
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the commissioners, after the work shall have been completed,
shall apportion the entire expense among the proper parties.”

The court intimated no opinion as to whether the agreement
and order fixing the proportionate part of the entire expense
to be paid by the city was of doubtful validity. It thought
the question was one which could not properly be raised in this
proceeding.

The court held in substance (1) that the right to have ap-
praisers appointed did not depend upon the obligation of the
city to pay a part of the expense, and that defendants could
not prevent a condemnation by showing that the company
might not afterwards be able to obtain reimbursement from the
city ; and (2) that the defendants, not alleging that they were
taxpayers, or specially interested, were not in a position to ques-
tion the validity of the proceedings. If this be so, it requires
no argument to show that they are not in a position to contend
that their property has been taken without due process of law.
If the court had gone farther, and held that the taking of de-
fendants’ property for the purpose, not only of abolishing grade
crossings, but of enabling the railroad company to lay addi-
tional tracks, was not a violation of the twenty-fifth amend-
ment to the state constitution, that would have been f‘Xij
sively a local question, and would have involved no question o!
an unlawful taking of defendants’ property within the Four-
teenth Amendment. :

If the fact that the city of Bridgeport contf'lbu ,
pense of abolishing grade crossings, and inclden'talLV “'em}j':
to the construction of additional tracks, does no violence to { "‘
constitutional provision that no city shall ma‘ke a .Eona}llo? ”[
aid of a railroad corporation, as held by the Supreme : oun“ :
Connecticut, much less does it make a case of taking 1]"]‘""‘1
erty of petitioners, whether as property owners or as taxpayers,
without due process of law.

The decree of the Supreme Court of Errors 0
Connecticut is, therefore, Affrmel.
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in the decision.
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