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Syllabus.

Cqurt gf .the State for further proceedings not inconsistent with
this opinion.
8o ordered.

Mg. Justice Brewer and Mg. Justice Warre did not hear
the argument and took no part in the decision of this case.
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Under the Court of Appeals Act of March 3, 1891, a conviction for murder
is a “conviction of a capital crime,” though the jury qualify their ver-
dict of guilty by adding the words ‘ without capital punishment.” The
test of a capital crime is not the punishment which is imposed,

but that

which may be imposed under the statute.
Under the statute of Oregon requiring the
nary and concise language and in such m
common understanding to know what was intended,”
murder charging that the defeud..ot feloniously, purposely, and of delit-
erate and premeditated malice inflicted upon the decease d a mortal wound
of which he instantly died is & sufficient allegation of premeditated and

deliberate malice in killing him.

Evidence that one jointly indicted with the defendant was found to have
been wounded in the shoulder, and his accompanying statement that he
had been shot, were held to be competent upon the trial of the dcfe'ndA_nL

Any fact which had a bearing upon the question of dl'fL‘Hliil\lt.E.gllllt :m_-
mediate or remote and occurring at any time before the incident wa‘a
closed, was held proper for the consideration of the ju“?’. :i'ltll"flj-‘"
statements made by other defendants in Lis absence implicating him
with the murder would not be competent.

The prisoner taking the stand in his own behalf and
was held to have been properly cross-examined as
by him on the night of the murder, his acquainfanc
jointly indicted with him, and other facts showing his cond

them.
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the same latitude as would be exercised in the case of an ordinary wit-
ness as to the circumstances connecting him with the alleged crime.
Evidence in rebuttal with respect to the effect of light from the flash of a,
revolver was held to be competent where the defence put in a calendar,
apparently for the purpose of showing the time the moon rose thatnight.

Tuis was a writ of error to review the conviction of Fitz-
patrick, who was jointly indicted with Henry Brooks and Wil-
lizm Corbett for the murder of Samuel Roberts, on March 13,
1898, at Dyea, in the Territory of Alaska.

The indictment, omitting the formal parts, was as follows

“The said John Fitzpatrick, Henry Brooks and William Cor-
bett at or near Dyea, within the said district of Alaska, and
within the jurisdiction of this court, and under the exclusive
Jurisdiction of the United States, on the 13th day of March, in
tl}m year of our Lord one thousand eight hundred and ninety-
eight, did unlawfully, wilfully, knowingly, feloniously, pu.r-
posely, and of deliberate and premeditated malice make an
assault upon one Samuel Roberts, and that they, the said

John Fitzpatrick, Henry Brooks and William Corbett, a cer-

tin revolver, then and there charged with gunpowder and

l?adﬁn bullets, which said revolver they, the said John Fitzpat-
rick, Henry Rrooks and William Corb‘ett, in their hands then
and there had anq held, then and there feloniously, purposely
f“"' of deliberate and premeditated malice did diééh_arge and
???Ot_oﬁ to, :1gain'st and upon the said Samuel Roberts; and
!..]‘l[l: :;E? J nh!f.F}t;’.putrick, Henry Brooks and William Cor-
sii(l therl1 'flhil of tIhe bullets aforesaid out of the revolver afore-
i | and there b:v force of the gunpowder aforesaid by

d John FlthatJ‘!Ck, Henry Brooks and William Corbett,

disch

p;:pssﬁ;d ; n(ii Sh.oi'l()f;r as aforesaid then and there feloniously,
-pose nd with delibepate ] r >

strike, penctrate ap] ¢ and premeditated malice did

Py : him, the said Samuel Roberts, in
d i?l?lnt]the P]g]]t breast of him, the said Samuel Robe,rts,
mredwlth the leaden bullet aforesaid so as aforesaid

n the revolver aforesaid by the said

brooks and William Corbett, in and

18 right, breast « s !
o ast of him the said S
VOL. CLXXVIII—9() amuel Roberts one
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mortal wound, of which said mortal wound he, the said Samuel
Roberts, instantly died, and so the grand jurors duly selected,
empaneled, sworn and charged as aforesaid upon their oaths do
say: That said John Fitzpatrick, Henry Drooks and William
Corbett did then and there kill and murder the said Samuel
Roberts in the manner and form aforesaid, contrary to the
form of the statutes in such cases made and provided, and
against the peace and dignity of the United States of America.
“ Burron E. BenNETT,
“ U. 8. District Attorney.”

After a demurrer to the indictment, which was overruled, and
a motion for a continuance, which was denied, Brooks and Cor-
bett moved and obtained an order for separate trials The
court, thereupon proceeded to the trial of Fitzpatrick‘, the Jury
returning a verdict of guilty without capital punishment.
Motions for a new trial and in arrest of judgment were en
tered, heard and overruled, and defendant sentgnced to I:a‘n!
labor for life in the penitentiary at San Quentin, C‘illlfomla-
To review such judgment a writ of error was sued e forma
pauperis.

Mr. A. B. Browne, Mr. Julius Kaknand Mr. Alexander Brit
ton for plaintiff in error.

Mr. Solicitor General for the TUnited States.
bove statement, de-

Mz. Jusrice Brown, after making the a
livered the opinion of the court.

juris—

the government of a want of

1. A suggestion is made by
diction in this case, upon the ground th o
tion of a capital crime” within section .ﬁve of %]H_'. (I)mnded. &
peals act of March 3, 1891, c. 517, 26 Stat. “2')', as a';}iing b
act of January 20, 1897, c. 68, 29 .Stat. 4.'.".-. spec_ J trio
cases in which a writ of error may be 1ssu'e«l d“l’:”\i lt‘l' 1" =
Court. Itis clear, however, that, as section n']' .“'] i
Statutes inflicts the penalty of death for murder, the pOTEte

at it is not of & “ mvic-
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the jury by the act of January 15, 1897, c. 29, 29 Stat. 487, to
qualify the verdict of guilty by adding the words ¢ without
capital punishment,” does not make the crime of murder any-
thing less than a capital offence, ov a conviction for murder any-
thing less than a conviction for a capital crime, by reason of the
fact that the punishment actually imposed is imprisonment for
life. The test is not the punishment which s imposed, but
that which 1ay be imposed under the statute. As was observed
in fnre ("luasen, 140 U. 8. 200, 203, with respect to infamous
crimes under the Court of Appeals act prior to its amendment
“Acrime which is punishable by imprisonment in the state
prison or penitentiary, as the crime of which the defendant was
convicted, is an infamous crime whether the accused is or is not
sentenced or put to hard labor ; and that, in determining whether
the crime is infamous, the question is, whether it is one for
which the statute authorizes the court to award an infamous
punishment, and not whether the punishment ultimately
awarded is an infamous one.” See also Fz parte Wilson, 114
U. 8. 417, 496; Logan v. United States, 144 U. S. 263, 308 ;
The Paquete Habana, 175 1. 8. 677,682; Motesv. United States,
post. A convietion for murder, punishable with death, is not
:En]la}.‘i c:r‘u'nliciiun fO‘I" a capital crin?c% by reason_of the fact
. Thl:ﬂ}llf :\-,1 n %l.])'ér‘tl(:?l.]m‘ case, quahf.lesvth'e punishment.

thc_e‘m;ﬂli -i.-l[:f ..(||i<_'>,tiun. r;u'scd by the plalntlff In error relates to
ciency of the indictment, which was for a violation of

This section, eliminating the immate-

Rev. Stat., section 5339,
- .
t “every person who commits murder

rial clauses, declareg tha;

S within any fort , | . orin any other place or dis-

Stafes country under the exclusive jurisdiction of the United

fine t}le . shall suffer death,” This section does not de-
crime of murder, byt preseribes its punishment.

Alagi--slecrtt;)?;(r‘ir:\?[ an act providing a civil government for
Ond, ¢ Ve Mav = \ ~ . .
“that :’]w d May 17, 1884, ¢, 53, 23 Stat. 24, it is enacted

hercby deqly 8 I'laws of the ‘Hlnte of Oregon now in force are
may be g, 1‘“(b to be the 1:‘!\\' m said district, so far as the same
act op tl‘J}apl;(\J\a S 1‘;33};] n? tin conflict with the provisions of this
: 'S O 96 g 4

100k to the € United States.” We are, therefore, to

1 X
aw of Oregon and the mterpretation put thereon

senery
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by the highest court of that State, as they stood on the day this
act was passed, for the requisites for an indictment for murder
rather than to the rules of the common law.

By Hill’s Annotated Laws of Oregon, section 1268, c. 8,
title 1, relating to criminal procedure, an indictment must con-
tain :

“1. The title of the action, specifying the name of the court
to which the indictment is presented, and the names of the
parties;

“9. A statement of the acts constituting the offence, in ordi
nary and concise language, without repetition, and in such man-
ner as to enable a person of common understanding to know
what is intended.”

In State v. Dougherty, 4 Oregon, 200, 205, the Supreme Court
of that State had held that “ the indictment should always con-
tain such a specification, of acts and descriptive circumstances
as will, upon its face, fix and determine the identity of the of
fence, and enable the court, by an inspection of the recorfl‘ﬂlone‘
to determine whether, admitting the truth of the specific acts
charged, a thing has been done which is forbidden by law.

By section 1270, Hill’s Laws, it is provided that © the mlannlerl
of stating the act constituting the crime, as set forth 1”n‘tw
appendix to this code, is sufficient, in all cases where thela I”,w,];
there given are applicable, and in other cases forms may _'-;" IjT-jl
as nearly similar as the nature of the case WIFI pel"lln“'lvw "l_"Jr
in an appendix to this section the following form. B glxlltntz[l.-d
murder : « And purposely and of deh})erate and pr f".m.tf oar b
malice killed C. D. by shooting him with a gun or pistol, 08 5

dministering to him poison, or,” etc. y

) It will be %oticed tgat section 1270 only ‘I‘?‘Ci“f'f_"‘q E“rz :EE
form given in the appendix is sufficient 10 all casva\: ,:: =
forms there given are applicable, but it does ngl p}llldo h
exclusive of other forms the pleader may choose }"’bit im‘arelv
does not declare the insufficiency Qf other for:m;,;\' <t
the sufficiency of those contained in the appe lfl](p‘["lf'l' the in-
therefore, remitted to section 1268 to inquire ¥ ],tit-uting he
dictment contains “a statement of the :‘Cts'cli)njt repeiton
offence, in ordinary and concise language, Witho
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and in such manner as to enable a person of common under-
standing to know what is intended.” This section was doubt-
less intended to modify to a certain extent the strictness of the
common law indictment, and simply to require the statement of
the clements of the offence in language adapted to the common
understanding of the people, whether it would be regarded as
sulficient by the rules of the common law or not. People v.
Dolan, 9 Cal. 576 ; People v. Ah Woo, 28 Cal. 205; People v.
Rodriguez, 10 Cal. 50. As was said by this court in United
States v. Cruikshank, 92 U. 8. 542, 558, “the object of the in-
dictment is, first, to furnish the accused with such a description
of the charge against him as will enable him to make his defence,
and avail himself of his conviction or acquittal for protection
ng:}inst a further prosecution for the same cause ; and, second,
to inform the court of the facts alleged, so that it may decide
whether they are sufficient in law to support a conviction, if one
should be had.” '

The indictment in this case, omitting the immaterial parts,
avers that the accused “ did unlawfully, wilfully, knowingly,

feloniously, purposely, and of deliberate and premeditated mal-
icc, make an assault upon one Samuel Roberts,” and a certain

|rm<.le(l revolver “then and there feloniously, purposely and of
(l«:llbergxte and premeditated malice did discharge and shoot off
:n. against :’mtl'up«)n the said Samuel Roberts,” and one of the
ullets aforesaid, discharged as aforesaid, « feloniously, pur-
e s wounge}?m ?Bd premeditated malice did strike, pene-
) e, 1m, the said Samuel Roberts, in and upon the
S';muel R(-)b.Pm . 8 one mortal wound, of which he, the said
fikios thl » mu_ltly (-lled ;7 and further, that the defend-
Xl g en and there kill and murder the said Samuel Rob-
Do, lex:ann?r :'md for.'m aforesaid, contrary,” etc.

il r; r; I 1&1‘clses tlns'ind'ictment as failing to aver delib-
ity tl?at t}? 1Eatfd malice in killing Roberts, although it is
- T ;‘ :.endants did, with deliberate and premedi-
and thyy the‘_v killlzdaazzclu-twl wound, pf \.vhich he instantly died,
aloresaid, 1y i n.lurdered him in the manner and form
B as alleged in the indictment they, with deliber-
Premeditated mg)j Lk e

¢d malice, shot Roberts in the breast with a
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revolver, and inflicted a mortal wound, of which he instantly
died, they would be presumed to contemplate and intend the
natural and probable consequences of such act; and an addi-
tional averment that they, with deliberate and premeditated
malice intended to kill him, was quite unnecessary to apprise
the common understanding of their purpose. If they purposely
inflicted a mortal wound, they must have intended to kill. Ne
person could have a moment’s hesitation as to what it was in-
tended to aver, namely, that the defendants had been guilty of
a deliberate and premeditated murder; and while a number of
cases are cited which lend some support to the argument of the
defendant, there was no such statute involved as section 1268
of the Oregon Code. We have no doubt the indictment fur-
nished the accused with such a description of the charge us
would enable him to avail himself of a plea of former jeopardy,
and also to inform the court whether the facts were suﬂiciept
in law to support a conviction, within the ruling in the .(’mlf
shank case. While we should hold an indictment to be insuffi-
cient that did not charge in definite language all the elements

constituting the offence, we have no desire to be b ypercr;tm:a;
or to require the pleader to unduly repeat as to every inciden
of the offence the allegation of deliberateness and })1'¢metiltar
tion. We are bound to give some effect to the provisions 0!
section 1268 in its evident purpose to authorize a relaxation of

, and make that

tringency of criminal pleadings t
L lerstanding

sufficient in law which satisfies the *common ui
of men. L
3. (lertain exceptions to the admission ol 157 S
necessary to notice the more prominent facts Qil Lhel c‘lb-:bin o
& oy : side the cg )
murder took place at Dyea, Alaska, just outsit lt e
Roberts. Roberts conducted certain games 2 e
. " o P 3y SLI'CELy ¢
Hotel or saloon, and slept in his cabin across the n] sl
2088 | HPCLHES,
a hundred and fifty feet from the saloon. l-]'m fi”;\ oo
i mployed b} :
two of the government witnesses, were ¢l | }I at. about tw0
in connection with the games. Ross testified er‘ ‘l il
o'clock in the morning, Roberts, the deceased, “““I] ki,
nesses to accompany him from the Wonder Hotel to th
and to carry a sack of money used at the games.

f tostimony render it

Roberts was
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in the habit of going to his cabin every night accompanied by
aman carrying the sack. They entered the cabin, and, while
toberts struck a match, something suspicious seemed to occur,
and both stepped outside the door. Instantly there was a re-
port of a gun inside the cabin. TRoberts crowded witness off
the porch, the sack of money fell off witness’s shoulder, and he
fell off the steps. As he fell he heard the report of a pistol
from outside the cabin, and soon heard hurried footsteps close
to him. He then heard the report of a gun from inside the
cabin, and in a few seconds a man came out, stood on the porch,
raised his gun and fired two shots in the direction of the Won-
der Hotel, turned to the right in a leisurely manner, got off the
steps and disappeared behind the north side of the house. Wit-
ness recognized this man as Fitzpatrick, the defendant. As
Fitzpatrick disappeared, witness called for help, and Brennan
and others came over from the hotel with a lantern. Roberts
was found lying on his back, fatally wounded, and almost im-
mediately died.

_Brennan, Wwho was at the hotel, saw Roberts start with Ross,
with the sack, to go to the cabin. In a few minutes he heard

a shot, and started toward the door, but before he got to the
door [h.,_-ru Wwas another shot, and, when he reached the pave-
ment, still another, which seemed to come from the cabin.

Witness ran back to the hote

] oot a ,
the street, ' 8 gun and lantern, ran across

found Ross first, and then Roberts on his back dying.
< '\l\‘fl_.al‘somevother @estim(‘)ny.to the same general effect. §

e ) '.-\ imony to which objection was made was that of Bal-
dl‘f ;4 soldier on guard duty at Dyea on the night of the oc-
;ullrlencp‘ who testified that about two o'clock in the morning
a:d Otzfél\i;ﬂ-!réw five shots from the direction of Roberts’ cabin
utes op h‘l“.m:hei Hotel, and that some fifteen or twenty min-
ot calbin a -]“Nil' therez:fter, a man came to him. “I wag
the door for h:; he rpped on the door, and I went and opened
B and he Sfxld he W(‘)uld like to get a doctor.
and he we t-h il I dl‘I'eOted him to the hospital in town,
ntthat way.”  Witness said that he did not know the

nan, but wag gf

§ alterwards told that his g

g " : ‘ am

Was brought into 00 e was Corbett. He

certinty, rt, but witness could not identify him with

There
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Objection was also made to the testimony of Dr. Price, who
swore that about three o’clock in the morning Corbett applied
to him for medical assistance; that he was wounded in the right
shoulder, and witness was in attendance upon him about three
weeks or a month. Also to the testimony of John Cudihee,
deputy United States marshal, who arrested Fitzpatrick, Brooks
and Corbett the day of the murder, and made an investigation.
He found Roberts in his cabin dead, then went to Fitzpatrick
and Corbett’s cabin, and found there a lot of shoes and clothing
covered with blood. The witness produced the shoes in evi
dence, pointed out which pair was Fitzpatrick’s and which was
Corbett’s, explained that Fitzpatrick had identified the shoes in
his office, and pointed out which pair was Corbett’s and which
was his. Witness also pointed out the blood stains on both
shoes. Corbett’s shoe fitted the footprints in the sand which the
witness found in the rear of Roberts’ cabin, where the shooting
occurred. The shoe had hobnails in it, and the heel of one was
worn off so the print in the sand was a peculiar one.

Objection was made to the admission of any testimony re-

lating to the acts of Corbett, and especially that which occurrefi
after the alleged crime had been committed. No direct testi-
mony appears in the record showing the presence of Cor?ett
at the cabin before, during or after the commission of the crime
for which Fitzpatrick was then on trial. Had the statement
of Corbett, that he was shot, and inquiring for a doctor, tended

in any way to connect Fitzpatrick with the murder, it would

doubtless have been inadmissible against him upon the p}‘inflple
announced in Sparf and Hansen v. United States, 156 U. 8. 5,
that statements made by one of two joint defendants 1n lht?
absence of the other defendant, while admissible against the
party making the statement, are inadmissible against the Sllua;
party. In that case declarations of Hansen connecting Spar [
with the homicide there involved, tending to prove‘the g{‘ﬂh'{ﬂ
both, and made in the absence of Sparf, were held ma:lniusa.l;“.;
against the latter. This is a familiar principle of I&‘W; ““] o
statement of Ballard was not within this rule. ( -Orlf(jt[ lhllis
evidently been wounded, and was asking for a (10011"”-_]“ =
accompanying statement that he was shot was clearly com]
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tent to explain his condition, and had no tendency whatever to
connect Fitzpatrick with the transaction. This statement, as
well as that of Dr. Price, to the effect that he found Corbett
with a wound in his right shoulder, and that of Cudihee as to
finding a lot of shoes and clothing covered with blood, and con-
necting one pair of these shoes with the footprints found near
Roberts’ cabin, were all facts connected with the crime which
the government was entitled to lay before the jury. Fitzpatrick
and Corbett roomed together. Their bloody clothes and shoes
were found in their cabin the morning after the murder.
Brooks had roomed with them. Brooks and Corbett in their
affidavit for a continuance swore in effect that they were to-

gether that night, and attempted to establish a joint alibi.
There was no doubt that a homicide had been committed,
and it was the province of the jury to determine whether the
defendant was a guilty party. Any fact which had a bearing
upon this question, immediate or remote, and oceurring at any
time before the incident was closed, was proper for the con-
sideration of the jury. Of course, statements made in the ab-
sence of Fitzpatrick implicating him with the murder would not
be competent, but none such were admitted ; but any act done,
whether in Fitzpatrick’s presence or not, which had a tendency
toconnect him with the crime, was proper for the consideration
of the jury, and the fact that Corbett was not then on trial is
immaterial in this connection. As there was some evidence
;ﬁr‘l’l‘shni tOf(show a joint action on the part of the three defend-
lilul'(,ler ‘za act having a tendeney‘ to coqnect t'hem with the
distiﬁc*ions' Cgmpetent upon the trial of Fitzpatrick. Tbe true
00m1>e;(-:1f 12 1e’cwee.n statements made a}fter the fact, which are
facts Oyonn.e rtl yoﬂﬂg'alnst the patjty makm.g the §tatement, and
e yﬁ.tm? eilther party with tbe crime whlch are compe-
1 is} ¢ i of the wholg transacftlon. In t}}e trial _of.elther
ing the :mtrq) &pgr to lay before the Jury the entire affair, lncl‘ud-
the hOmici(Tle VIVI (;f)flduct of all the defenda'nts from the tlme
s closéd Tt:':Ls irst contempl'ated to the time the transact.lon
the act. o 'it 1{1- rl?iy have a bearing on.]y against the party doing
i l;ut . hﬂ.& 1ave a remoter bearing upon the other defend-
’ Uell as it is, it is competent to be laid before the jury.
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In People v. Cleveland, 107 Mich. 367, error was assigned by
the defendant in permitting the prosecution to show the acts of
one Mehan, jointly indicted with Cleveland in the affray; his
appearance on the way to Jackson, and on the succeeding days;
the excuse he gave for his then condition, and the result of an
examination of his clothing. But the court said: “It is appar-
ent from the testimony that the three parties, when they left
Jackson, had arranged to engage in this robbery, . . . and
the arrangement had been carried out so far as they were able
to do so. It was therefore proper to show the condition of
Mehan, who was not on trial, for the purpose of establishing
his identity as one of the men who accompanied the respondent
Cleveland from Jackson to Somerset Center, thus identifiying
the latter’s connection with the robbery.”

So, in Angley v. State, 85 Tex. Crim. Rep. 427, error was
assigned upon the admission of testimony to show the charac-
ter of shoes Rice (who was connected with the transaction bus
not jointly indicted) had on when arrested the day after the
assault. One ground of the objection was that Rice was not

jointly indicted with Angley. When Rice was arrested zmld
his shoes examined it was found that one of them had a holen
the sole fitting a corresponding peculiarity in the track found
upon the ground. The court held this testimony proper, though

he conspiracy had been

Rice was separately indicted, because t .
; e W.

shown. This was a circumstance tending to show that
one of the parties present at the time the assault was C()llllnlttl‘tl—
4. Error is also assigned in not restricting the cross-e}‘;anlln:y
tion of the plaintiff in error. Defendant himself was the .O.ni»\i
witness put upon the stand by the defence, who was cont (.“I:
with the transaction; and he was asked but &.Slngle.quesl"’
and that related to his whereabouts upon the night of [l'? muzl
der. To this he answered: “I was up between (“lani)'f E:
Kennedy’s. I had been in Clancy’s up to about half-past | d|‘{.l-n—
or one o’clock —about one o’clock, I guess. T went up l'i* Billy
nedy’s and,had a few drinks with Captain Wallace #50 C0
Kennedy, and I told them I was getting kind ot' Iu[i.l ?"hwlrm
going home, and along about quarter past 0ne Wal .:if do:m
me down about as far as Clancy’s, and then he fog e
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to the cabin and left me in the cabin, and we wound the alarin
clock and set it to go off at six o’clock, and I took off my shoes
and lay down on the bunk and woke up at six o’clock in the
morning, and went up the street.”

On cross-examination the government was permitted, over
the objection of defendant’s counsel, to ask questions relating
to the witness’s attire on the night of the shooting, to his ac-
quaintance with Corbett, whether Corbett had shoes of a cer-
tain kind, whether witness saw Corbett on the evening of
March 12, the night preceding the shooting, whether Corbett
roomed with Fitzpatrick in the latter’s cabin, and whether wit-
ness saw any one else in the cabin besides Brooks and Corbett.
The court permitted this upon the theory that it was competent
for the prosecution to show every movement of the prisoner
dhul.‘ing the night, the character of his dress, the places he had
visited and the company he had kept.

_ Where an accused party waives his constitutional privilege of
silence, takes the stand in his own behalf and makes his own
statement, it is clear that the prosecution has a right to cross-
examine him upon such statement with the same latitude as
would be exercised in the case of an ordinary witness, as to the
Clrcpmstances connecting him with the alleged crime. While
Ing mfe.renlce of guilt can be drawn from his refusal to avail
r:l’:'l:ie:ii ?}tlet}}:p?r:i;flﬂteig? (-)f teStifying, e bas -no right 'tO e
5, himsejl : (\) a tlbrf&GtS which ‘ten(’l in his favor without
The :Vitness ‘navi[;ﬁ? 0 a cr'oss—exa.m.mt&tlon upon those facts.
B i (Y‘OVQ[‘; swc;rn to an alibi, }t was perfectly compe-
g ﬁ“urin‘:nen to cross-examine him as to every fact
T sm:I as? u}j;)n his W.her'eabouts upon thg night of
e ﬂ*meiat:‘tl S n‘; ;x hat he did and the persons with whom
an accnsed porson wllo it.  Indeed, we know Qf no reason why
B o 1 cro,s 10 ta_kes .the stand as a x.v1tness, should not
- e hez-exglmmamon as other witnesses are. Had
WO that he gy wr;t{) it%iced upon the stand by the defence, and
Bl S o : l ! the prisoner at Clancy’s and Kennedy’s
> 1L would clearly have been competent to ask what

the Drisonay
Prisoner wore, and whether /i )
ey the witness saw Corbett the

or the night before, and whether they were fellow
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occupants of the same room. While the court would probably
have no power of compelling an answer to any question, a re-
fusal to answer a proper question put upon cross-examination
has been held to be a proper subject of comment to the jury,
State v. Ober, 52 N. H. 459 ; and it is also held in a large num-
ber of cases that when an accused person takes the stand in his
own behalf, he is subject to impeachment like other witnesses.
If the prosecution should go farther and compel the defendant,
on cross-examination, to write his own name or that of another
person, when he had not testified in reference thereto in bis
direct examination, the case of State v. Lurch, 12 Oregon, 99,
is authority for saying that this would be error. It would be
a clear case of the defendant being compelled to furnish origi
nal evidence against himself. Stafe v. Saunders, 14 Oregon,
300, is also authority for the proposition that he cannot be com-
pelled to answer as to any facts not relevant to his direct ex-
amination.

5. Error is also assigned to the action of the court in permiti

ting the government to call and examine witnesses in rebutta
with respect to the effect of light from the flash of a revolver,
and whether such light would be sufficient to er‘lable a person
firing the revolver to be identified. One of the witnesses, Ross,
testified on cross-examination that although the night was dark,
he identified Fitzpatrick by the flash of the pistol shots.

Had the defence put in no evidence whatever upon th

e sub-

presented whether it was or

ject, the question would have been e
s testi-

was not a matter of discretion for the court to admit thi

but in view of the fact that the defence pul

mony in rebuttal ; g tho £

in a calendar apparently for the purpose of showing
that the moon rose that night, as having some b(.zarmg upf)fl
this question, there was no impropriety in putting in this testi-
mony. )

There was no error committed upon the tri
the defendant, and the judgment of the District

fore Aﬁrmed

al prejudicial ©0
Court is there:
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