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large the liability of the government so as to include property
destroyed or stolen in foreign territory.

We agree with the results arrived at by the Court of Claims,
and think it unnecessary to add to what has been so well said
by that court.

The judgment is right, and must be

Affirmed.

SULLY ». AMERICAN NATIONAL BANK.

ERROR TO THE SUPREME COURT OF THE STATE OF TENNESSEE.
No. 266. Argued April 26, 1900. — Decided May 28, 1900.

Bills were filed in Tennessee by the American National Bank and others
against the Carnegie Land Company, a Virginia corporation, doing busi-
ness in Tennessee under the provisions of the act which was under re-
view in Blake v. Mc¢Clung, 172 U. S. 239; 176 U. S. 59; and also against
various creditors of that company. The prayer of the bill was that it
might be taken as a general creditors’ bill; and it was alleged that the
C‘”ﬁ!'"'tv was insolvent, having a large amount of property in the State
which it had assigned for the benefit of its creditors, without prefer-
ences. which was in disregard of the statute of the State, that a receiver
slmulld be appointed, the assets marshaled and the cre’ditors paid ac-
i?lildi‘r;:ito 1:‘:1 The non'npuny answered denying that it was insolvent,
nlinigtox-rer:ie 4 ]:1t the assignment sh_ould be held valid, and the trust ad-
. Cdrhapt .VN e ;}-‘*Mgﬂtrt-s.. During the pendency of the suit, Sully
S, if‘ ew 1 ork Gl'edlt‘,(bl‘H, filed a bill, setting up that nearly all
o a}x(ll‘ 4 n(;t all of tl.u'em, in the hands of the assignee of the com-
Y d tght to he impounded by the bill filed by the bank, were

and conveyed to Sully, as trustee, and that Carhart was entitled

assets covered by the deed of trust to Sully. They asked for leave

. bi}l,against the land company, or, if that
might file it in the case of the bank against

betition in th I § i i

that compan i ¢ nature of a cross-bill against
Y. Other eeedi .

il fa s e bt Olf)rfm.cedmgs took place which are set forth in de-

he case, They ended in the consolidation of

the varion . N

ek proofsofp:])fiiiufmsf Intr.:r one action and a reference to a master to
acts, Th s :

final decreo - ¢ master made his report, upon which a
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deed of general assignment, of June 3, 1893, in making disposition therein
for the payment of its creditors, without any preferences, attempted to
defeat the preferences given by law to creditors, residents of Tennessee,
over non-resident creditors and mortgagees, whose mortgages were made
subsequent to the creation of the debts due resident creditors, and that
such deed was fraudulent in Jaw, and void; that the making of the deed
was an act of insolvency by the land company, and that the bill filed hy
the bank was properly filed, and should be sustained as a general cred-
itors’ bill, and that the assets of the company under the jurisdiction of
the court were subject to distribution under the law relating to foreign
corporations doing business in Tennessee, and as such should be decreed
in the action then pending. The decree further adjudged that Carhart
was a bona fide holder of -the bonds mentioned in his bill, and that he
was entitled to recover thereon as provided for in the decree, but subject
to the payment of debts due residents of Tennessee prior to the registra-
tion of such mortgage. It was also decreed that the Travelers' Insurance
Company by its mortgage acquired a valid lien upon the property cov
ered by it, subordinate, however, to debts due residents of Tennessee
contracted prior to the registration thereof, and also subject to some
other liabilities of the land company. The case was taken to the Court
of Clhancery Appeals, which modified in some particulars the decree of
the chancellor, and after such modification it was affirmed.
of error from the Supreme Court the case was there heard, at
held that the statute in question, providing for the distributi
of foreign corporations doing business in that State, was con
and was not in contravention of any provision of the constitution

United States. The decree of the Court of Appeals was, after modl:)‘:t-g"

it in some respects, affirmed. The case was then brought here om Wikt

of error. Held:

(1) That on an appeal from a state
court must show that he himse
court which he argues here, and it will not aid him to sh-"l' »
some one else has raised it in the state court, while in: fal v--\'
do so; but if he raised it in the Supreme Court of the State, It
sufficient;

(2) That the allegation in Carhart’ j
York is a sufficient allegation of citizenship, no
been made on that point in the courts below;

(3) That a Tennessee general creditor has the same TIgH
as against a resident mortgagee that he has againsta ”,J Ty
and the same burden that is placed upon mnon-it '_'],( e si-

. 1. b the statute pl;u-wl upon res
gagees and judgment creditors i8 DY
dent mortgagees and j}1dgment cre(.ll'tOTS;_ o pre !

(4) That there is no foundation for the claim oot e, o section 1 of the
that section 5 of the Tennessee act of 1871 “"'L‘"l“ rsi’uited ot
Fourteenth Amendment to the C.onst.nutmn uf)l, nof his property
in that it deprives the non-resident mortgagee

Upon wril
id that court
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stitutional,
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without due process of law; but, on the contrary, the question has
been decided the other way in Blake v. McCluny;

(5) That there has been no denial by the State of Tennessee of the equal
protection of the laws to any person within its jurisdiction.

Tur contest in this case arises out of the insolvency of the
Carnegie Land Company, a Virginia corporation, doing busi-
ness at the time of its insolvency in the State of Tennessee
under the provisions of the act of the legislature of that State
passed in 1877, and which was under review in this court in
Blake v. McClung, 172 U. 8. 239; 176 U. S. 59.

The contest is between creditors of the company above named,
who are non-residents of the State of Tennessee, both those who
are unsecured as well as those who are secured by mortgages
upon the property of the company in that State, and creditors
of such company who are residents of the State.

The questions to be decided avise out of the provisions of the
fifth section of the above mentioned act, the material portion of
which reads as follows : .

. Sx_cc. 9. That the corporations, and the property of all cor-
I’Ol‘illtlons coming under the provisions of this act, shall be lia-
ble for all the debts, liabilities and engagements of the said
:c"'"I’O!‘zltlons,. to be enforced in the manner provided by law,
n‘:‘l'-;]::j‘faltig}itll'-‘ll'tli:.mltrtt;tthe property of natural persons to the
S r’re(lim:-l- w(‘e S’. engagen.lents and (}orltracts. Never-
\ prior‘it-y x fhe\dis;u"}m.l‘y be residents of t}ps b'tate shall have
S I‘r‘h‘-m-(,fm[)u:?n of assets, or subjection of the same,
Contr:'lct‘ ”“mlrs ,] ..., 1€ p‘ayment of debts over all simple
i .qlls(,) ()t—ljalg residents of‘any other cot'mtry or
all del ) : 'Ver mortgage or judgment creditors, for

) ebts, engagements and contracts which were made or
oving by the said cor porations ili
registration of sudh ¢ 1_}| previous to th‘e. filing and
valid judgments )m:"“]’] '.“‘-fftgages, or the rendition of such
be valid, A = sh.a Fop: l»n:;-.thl:r«l rpo?tgages and judgments shall
which they g mw- }:xu }ll a prior lien on the property on
may be incurred subsequant 1 e - 2SAUSt all debts which

Mibsequent to the date of their registration or

rendition
0; I(Iivn(;vemxtcts of 1 ennessee, 1877, March 21, c. 31, p. 44,
er 27, 1893, the American National Bank and
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others filed their bill against the Carnegie Land Company and
various named creditors of that company, and prayed that the
bill might be taken as a general creditors’ bill against the com-
pany on behalf of the complainants and of all the other creditors
of the company, and that those named as creditor defendants
might represent the class, their number being too great to muke
them all parties to the bill. The complainants alleged that they
were creditors of the land company ; that the company was in-
solvent ; that it had a large amount of property in the State;
that it had assigned the same for the benefit of its creditors
without giving preferences, which was in disregard of the stat
ute of the State, (above referred to,)and asked that the creditors
of the company should prove their claims in that suit; thata
receiver should be appointed, the assets marshaled and the
creditors paid according to law. .
To this bill the land company made answer, denying its in-
solvency, or that it had ceased to do business, or had aban-
doned its franchises, and claimed that its assignment was good
and valid, and that the trust should not be taken out of the hands
of its assignee. .
During the pendency of this suit Wilberforce Sully and A. b.
Oarhart, residents of the State of New York, filed E:;bl“ agafnst
the land company and certain corporations in the State of :‘ on-
necticut, called the Travelers’ Insurance Company and tlxg Coxl-
necticut Trust & Safety Deposit Company. The t‘”“‘}"-‘”“f””?
alleged that the Carnegie Land Company had d‘uly (Me_r_n_m,!il]
to issue three hundred thousand dollars worth of !‘»omls, .wvn'n I1
by mortgage upon its property in the State of 1 1:nn(_'.~'.~‘|.~:, ‘}”:l
of that amount of bonds but eighty-five thousand (l'l'lla“ "fl
actually been issued; that Sully was the mortgagee In |“.’,us.t-.l\f-
the m(;rtgage executed by the company for securiiig /' lixo'iil;'r
ment of the bonds, and that Carhart was the bona ,ﬁ'és. o
of all of the eighty-five thousand dollars of such bonds; t
the mortgage was executed on J anuary
registered in the office of the register of
Tennessee, on February 10, 1893; that t ool
been paid as it became due, and that by virtue
of the mortgage the whole principal sum ha

9, 1893, and was duly
Washington County,
he interest had. Illnl
of a provlsmn
d become due and
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payable, and that the land company was in default in the pay-
ment of the principal and interest due on such bonds. The
bill alleged the commencement of the suit already spoken of,
brought by the American National Bank and others against
the land company, and it alleged that nearly all of the as-
sets, if not all of them, in the hands of the assignee of the
company, and sought to be impounded by the bill filed by
the American National Bank, were covered and conveyed to
the complainant Sully, as trustee, and that the complainant
Carhart, the holder of the outstanding bonds, was entitled to
priority over all other creditors of the defendant in the appro-
priation of the assets covered by the deed of trust executed to
Sully, as above stated. Complainants prayed that they might
beallowed to file this bill as a general bill against the land com-
pany, or if for any reason this could not be done, that they should
be allowed to file the same in the above cause of the bank against
the land company and others as a petition in the nature of a

cross-hill against the said company.
. TQ this bill the complainants in the first bill, the American
I"\ut_lonal Bank and others, made answer, and denied that the
E::}{ f?:npar?):l?a.d ever executed any mortgage or that any
ix l:mleff, :;\]‘u zss%ed 'under any mortgage, an.d deI‘]ied that
in fﬂ‘;‘:{“‘l;.ﬁlmlr‘ilyrgl et‘lxer m any way or manner, either in law or
Rk 1z e 1ssuing of any bonds under such mort-
Edgf‘i, or to l.\c’ secured thereby, and they denied that any such
C:Sl(psm:';“m“m‘l any binding obligation as against the land
L 0 h bond e oxtent o ity
sued on by the h:m]' :u in fact begn '1ssu_ed, yet still the debts
ank and its co-plaintiffs in the first bill above

mentj 7 ract
ond dOT;sg‘\\ sr? contracted by the land company, and were in-
3 before the exacntj i i
g » éxecution and registration of th
: € mort-
8age securing sych bonds, ¢

e and therefore they claimed that the
i g do c1t'lzens'and residents of Tennessee prior to the

a: Tegistration of the mortgage, above mentioned,
t pglorlty under the law over any debts secured or
0 be secured by the mortgage.

velery’
ers’ Insurance Company and the Connecticut, Trust
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& Safety Deposit Company also filed an answer to the bill of
Sully and Carhart, in which the Travelers’ company alleged
that the land company was indebted to it in the sum of §30,000,
and three years’ interest, and in other sums amounting to sev-
eral thousand dollars, which amount was secured by a mort:
gage or deed of trust to the Connecticut Trust and Safety De-
posit Company on what is known as the Carnegie Hotel property,
which is a portion of the property of the land company, and is
situated in the State of Tennessee. It alsodenied the existence
of the bonded indebtedness claimed on the part of complain-
ants, and alleged that in any event the debt of the Travelers
company against the land company was older than, and the
mortgage to the Trust Company was prior to, that of the com-
plainants Sully and Carhart, and it denied that these l:lst-narl}etl
parties had any debt as claimed by them ora lien of any kind
on the property of the land company.

The insurance company also filed a petition in the suit brought
by the bank, in which it set up the existence of its mortgage,

and also prayed to be allowed to become a party to that cause,

and to have its note, which was secured by the mortgage,

declared a preferred claim, and decreed to be paid in full out

of the proceeds of the sale of the property specifically mort
gaged to it.

An amended petition
it was the owner of another claim ag
in favor of P. Fleming & Company, for
thousand dollars, under the circumstances men

etition.

: October 11, 1895, Mary P. Myton aqd A. B. oy
petition in each of the above suits, in which they uesi.r; .i- ‘Yur‘i{.
selves as Mary P. Myton, a resident of the State (,)' ( i
and A. B. Carhart, a resident of the city of l}r0¢.l\ lj\ 1)1.|‘ b
petition Mary P. Myton alleged a claim agmn:sa t “f 24094.-54’
pany, as existing on November 27, 1.\94. in the .amn\nl g
with interest from November 27, 1892 ; while A. b~

\ 97 184 0 i QQ,?{S.GS
alleged a claim as of the date of }ovember 97, 1894, of «'l causes:
and they asked to become parties to the

was filed by it, in which it alleged that
ainst the land company
a little less than tWo
tioned in the

Carhart filed 2

hem-

above name
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for the purpose of setting up these demands, and for a decree
against the company for their amounts, with interest.

(It is stated that the two debts represented by these notes
were actually in existence prior to the execution of the mort-
gage to secure the bonds owned by Carhart; the notes being,
in truth, renewals of other ones executed prior to that time.)

These various proceedings were consolidated into one action,
and the case was referred to a master to take proof of all the
facts. The master made his report, upon which a final decree
by the chancellor was entered. It was decreed that the land
company, by its deed of general assignment, of June 3, 1893,
in making disposition therein for the payment of its creditors,
without any preferences, attempted to defeat the preferences
given by law to creditors, residents of Tennessee, over non-
resident creditors and mortgagees, whose mortgages were made
subsequent to the creation of the debts due resident creditors,
and .that such deed was fraudulent in law, and void ; that the
making of the deed was an act of insolvency by the land com-

pany, and that the bill filed by the bank was properly filed, and
should be sustained as g general creditors’ bill, and that the

assets of the com
subject to disty

rations doing

pany under the jurisdiction of the court were
ibution under the law relating to foreign corpo-
ns business in Tennessee, and as such should be de-
creigtl In the action then pending.
! The |.l(.w_'r|-o further adjudged that Carhart was a bona Jide
tlzl((llegnlﬂp:» llev I.N):]:ls mentioned in his bill, and that he was enti-
. timé‘o.x-e? tnereon as provided .for in the decree, but sub-
3 i regislt:r':f?:sntp')f debts due residents of Tennessee prior
the vaé}pﬂ; e .‘l of such mortgage. It was also decreed that
R u;)(;mAlilh)ill‘znlce Company by its mortgage acquired a
T the prupc,-t:ty covered by it, subordinate however
ue residents of Tennessee contracted prior to the reg-

istration thereof, and al i
TeoL and also subiec iabiliti
) e Jject to some other liabilities of

Tll(" Case was ts k
modifed g ;n ea en to the Court of Chancery Appeals, which

after such med; _m‘fticu}ars the decree of the chancellor, and
from the gy odification it was affirmed, Upon writ of error
breme Court the case was there heard, and that
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court held that the statute in question, providing for the dis
tribution of assets of foreign corporations doing business in that
State, was constitutional, and was not in contravention of any
provision of the Constitution of the United States. The decree
of the Court of Chancery Appeals was modified in some respects,
and after modification it was affirmed, and the cause remanded
to the chancery court for execution.

The case has been brought here on writ of error in behalf of
certain unsecured creditors, non-residents of Tennessee, and also
in behalf of the Travelers’ Insurance Company and of the holder
of the bonds issued by the land company.

Mr. T. S. Webb and Mr. R. E. L. Mountcastle for plaintiffs
in error. Mr. Quiney Ward Boese was on their brief.

Mr. S. C. Willsams and Mr. E. J. Baxter for defendqnts in
error. Mr. John H. Bowman was on Mr. Williams' brief.

Mg. Justice PrckmaM, after making the foregoing statement,
delivered the opinion of the court.

There are two classes of creditors before the court, both of
whom insist upon the erroneous character of the decree of lhj
Supreme Court of the State. They are (a) general unsecure
and non-resident creditors, and (b) non-resident creditors, WAO
are also mortgagees. The creditors suing out this writ of error

are all non-residents of the State of Tennessee, and they claim

to have been illegally discriminated against in the courllei|.>f'::f"-.‘\
by reason of the statute of Tennessee providing for prelerencs
to Tennessee creditors. : -

In regard to the unsecured non-resident creditc ; b
is first made that there is only one of them, A.B.( ;ull..uft.w»_T
can be heard upon the question of the vah@ty of the .;u't 101:; a ;“j
because he is the only person who has raised the point ol
of the state courts. It isalso claimed that the questi Ille«ved
raised too late even by Carhart himself, mas.mm:.h ash it lz s rgme
to have been raised by him for the first time in the SUP

Court of the State.

8, nhj ection
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In reply to the first objection, it is urged on the part of cred-
itors, other than Carhart, that they are general creditors in like
class with him, and that if he can raise the question they are
entitled to participate with him in the benefits of a decision
thereof in his favor, to the same extent as if they had each
personally raised the same question in the state court.

Cases are cited by counsel for these creditors from the courts
of Tennessee, in which they say it has been held that “a broad
appeal by any one party from an entire chancery decree, where
the matter is purely of equitable cognizance, carries up the whole
case 5o as to allow relief to be granted to those who do not
appeal;” and it is said that Carhart made a broad appeal.

In reply, counsel for defendants in error say that the rule in
Tennessee is that an appeal by an antagonistic party, even
though a broad one, will not avail his opponent. It is also
argued that the other creditors cannot be heard under Carhart’s
appeal, because the interests of such other creditors are not joint
orcommon with him, but they are simply interested in the same
question, which has never been held sufficient.

119\\'ever it may be in regard to the rights of parties on ap-
peal in the state court, we think that in order to be heard in

this eourt the question must have been raised in the state court
"_.Y}Fle individual who seeks to have it reviewed here. A plain-
tiff in error in this court must show that he has himself raised
the ¢ testion in the state court which he argues here, and it will
not aid him to show that some one else has raised it in the state
CO}ll‘t, while he failed himself to do so.
Mar nl::inl(:m ];hz\lfn‘mfff in error here, Sully, as the assignee of
o cll'lf?éezlLlI:( ...!5.-1.;[]yt.on, failed to appeal from the decree of
e x{npealq)r‘nas- well as from the decree of the Court of Chan-
- e d;; nor 11;11 t.h.ey except to the report of the master,
e 1 cre.e : .rmm.g 1t., and their first mention of the
e own behalf is after the decision of the state Su-
Preme Coupt,
This is not 5 case where, by the reversal of 3 decree at the

instance of thoge wl, :
se who pap . L
courts below, the w Particularly raised the question in the

ole decree is opened and 1t
Necessar;| N : pened and nullified so as to
¥ let in a]] parties standing in the same position to
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share in the benefits of the decision. The fund is to be distrib-
uted in this case according to the decision of the court; and of
the parties to this suit, those only can avail themselves of the
benefits of the decree who have properly raised the question
and in whose favor the decree is rendered.

We must hold, therefore, that neither Sully, as assignee of
Manning, nor Mrs. Myton is in a position to raise the question
of the invalidity of the state statute.

In regard to the objection that even Carhart has raised the
question too late we think it is without foundation. He raised
it in the Supreme Court, and that court decided it against him,
not on the ground that he had not raised it in the lower court,
but on its merits, and for the reason that in the judgment of
the Supreme Court the statute was a valid and constitutional
exercise of the legislative powers of the State.

The further objection made to Carhart is that it does not
appear that he is a citizen of another State than Tennessee, and
hence cannot avail himself of the fact of such citizenship in or

der to claim that his rights as such citizen have been il:frmg"'l
within the meaning of section 2 of article IV of the Constitt-
tion, declaring that the citizens of each State shall be eztlﬂt“l
to all privileges and immunities of citizens in the several Stales.
We think the objection untenable. s

In his original bill to foreclose the mortgage securing H

1 SC ir'li
eighty-five thousand dollars of bonds held by him, he descr!

himself as a resident of the State of New York, and in the ])?.L_r
tion of Mrs. Myton and Mr. Carhart, filed October II,'if- ‘»
in the two cases of the bank against the Jand complan}l:‘j-;i:'{
Sully, trustee, against the land company, Mrs. M yton) 1s(: e{ arlt :
as a resident of the State of New York, and A. L.. atl s
described as a resident of the city of Brooklyn. No l{uf:rr
seems to have been made throughout' the 1 alvt'*
citizenship of those parties. The question doe

arisen in any stage of the case up to th.e argul
Although there may be some slight d1f‘fer'enc! e eClunt
tween this case and those which are state‘l' n B"f }"ril;”’.ﬂ il
supra, at page 246, we yet think that ( :Ju"ha{l[I l'ﬁ Ljs gt
within the principle decided in that case, and b

itigation as
s not seem toh
nent in this court.
e in the facts be
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ship in the State of New York should be regarded as sufficiently
proved.

Being entitled to raise the question, we must hold, in con-
formity to our decision in the Blake case, that Carhart, as an
unsecured creditor and a citizen of New York, is entitled to
share in the distribution of the assets of the Carnegie Land
Company upon the same level as like creditors of the company
residents of the State of Tennessee, and as the decree denies
him that right, it must be reversed for that reason.

The next question arises out of the mortgage given as secur-
ity for the payment of the bonds of the land company, of which
Carhart held all that had been issned—$85,000.

Part of the fifth section of the act of 1877 provides—

“Nevertheless, creditors who may be residents of this State
shall have a priority in the distribution of assets, or subjection
of the same, or any part thereof, to the payment of debts over
all simple contract creditors, being residents of any other coun-
try or countries, and also over mortgage or judgment creditors,
tor all debts, engagements and contracts which were made or
owing by said corporation previous to the filing and registra-
ton of such valid mortgages, or the rendition of such valid
lndgments,”

Under this_ provision of the section, creditors of the land
tlomg?'ny 1'r_-sulmg in Tennessee, whose debts accrued prior to
b;?théngeglz I:§1cglf;ﬁrat'ion‘ of the Sully, trustee, mortgage were
A of : 1,9 court below preferred in payment over
e e “.;_) reasorvl of su.ch preference Carhart did not

* he would have received, but for the preference so

given. He claimg th; i i

s hat this preference in f i
. avor of resident
creditors, whoge de

tered, is an illegal d
Mortgagee, because

2 diserimingt; g
permit it o =i, _ non-resident mortgagee, does not
§ against a resident mortgagee. Such a discrimina-

tion, if it exi A -
Xisted, is ipyy, Sk s
MeClung, gypmp, lid within the decision of Blake v.

It is l']I)jp(-[t-.'l!
trrory that this ig

l')t.s existed when his mortgage was regis-
IScrimination against him as a non-resident
the statute, as he says, while directing such

against

}‘0“’9‘76‘]"‘, on the part of the defendants in
@ merely abstract or moot question, because
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there are no resident mortgagees, and their rights have not,
therefore, been determined. The objection is not well taken.
Although there are no resident mortgagees in this case, yet
the decree of the court below, following the statute, has post-
poned the payment of the mortgage, in favor of resident cred-
itors whose debts accrued prior to the registration of that
mortgage. If the statute does not permit such postponement
against a resident mortgagee, then the postponement in the
case of a non-resident mortgagee would be invalid. The post
ponement has in fact been made as against the non-resident
mortgagee, and whether that postponement was legal and valid
is no mere abstraction, because by reason thereof this non-
resident mortgagee has actually suffered a loss in the payment
of his mortgage. It is, therefore, entirely immaterial whether
in this particular case there are or are not resident mortgagees.
We are in this case necessarily brought to a decision of the
question, whether the postponement was valid, a.nd thz}t .de-
pends upon the question, whether the act permits a snmlgr
postponement in the case of a resident mortgagee? 1fit does,it

is conceded that the act is valid, so far as this particular ques

tion is concerned. ) o a
For us to hold that such postponement is not permitted 1

the case of a resident mortgagee is to condemn the statute on

that point as a violation of the Constitution of t‘he [ mllv:l
States. Such a construction should not be adopted if t‘hevst{.;:.1
ute is reasonably susceptible of another which relnrlf'rs it \;m ':
That rule applies, even though on some other point 11.1(15 (.\'Ill,,.,pi.
has been already held to be a violation of the Federal Consi
tution.

We think the true construction of the statute
hold that the resident owner of a mortgage woule :
in its payment in favor of those debts ma_lle OI;' ;)i“-l:nnriml'_’t\
corporation prior to the filing and registration o ;; - a; e
In other words, that the Tennessee gen_er-al cre lt' o ¥
same right of preference as against a resident IES:dgeno e
he has against a non-resident, and the ﬁ:m‘u-m‘"t e
placed upon non-resident mortgagees and Judglj_‘ % dgnent
by the statute placed upon resident mortgagees ant J&5o

requires us to
1 be e »-illwll"ti
e by the
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creditors. 'We do not think that this construction leads to any
absurd result.

It is urged that if it were to be so construed, a Tennessee
creditor who had no mortgage or judgment would share with
all other unsecured Tennessee creditors in the assets of the in-
solvent company, but that if he, being such creditor, took a judg-
ment or mortgage as a security for the payment of his debt, he
would thereby lose his right to share with the other resident
non-secured creditors, and the latter would have a preferred
right of payment over him for all debts of the company exist-
ing at the time of the registration of the mortgage. The cred-
itor, it is said, would thus lose his right as a general creditor,
and he would obtain no lien by his mortgage or judgment as
against those creditors of whom he was one before he took his
mortgage.

We agree that a construction which leads to such a result
would be absurd, but such a result does not follow from our
construction of the statute. When the Tennessee creditor takes
his mortgage or recovers his judgment to secure an existing in-
«lebte(lne.ss, amnew debt is not thereby created, but he has sim-
ply‘recen'ed, or'obtained, a security for its payment, and a
I\:fl;’l)'elqll;!l;t l; :tlg:ltzllll:.{ ](ﬂrllgtlrnlre]r('l c:.(;(iiit‘(t)r‘s \.vhose de]ots may accrue
T emllpdiad 1y gistration of l‘ns. mortgage or

TerY of 48 judgment. He gains no priority over exist-
ing creditors of hisolass by takin N G S5
The debts existing By i rrilortga%ge S deent,
T g at th.at time, including his own, are to be
ihe I‘TIOl‘tﬂ'ao‘p s amst debts subsequently incurred that
E4E) e Judgment, has g preferential lien. If the

(clszt)io:} Whi(’fh !;e took the mortgage existed prior to the exe-
1ereol, the morteaoee di B :
lose bis right, to-sl gagee did not, by taking his mortgage,

he did ot :u'quire-;tl;-:j \\'}tllll thg other unsefmred creditors, but
in preference to anq e e the lien of his mortgage
& the time of 1. against thOSC'CI‘e‘dltOY‘S whose debts existed
of the lang comnregIStl’a.tlo.n. H1.s rights as a general creditor
Mortgage, were Pany, existing prior to the registration of the
gage. DH:; o ntot I any manner lost or affected by the mort-
cre_ditors’ bu(t hn eod assert the ]167_1 of his mortgage against prior

(1088 not lose his own right as a prior creditor

and it is only ag
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by taking the mortgage. Although the act was evidently
passed for the purpose of awarding certain preferences to Ten-
nessee over foreign creditors, yet we see nothing in its general
purpose which requires us to consider the act as making a dis
tinction in favor of a Tennessee mortgagee as against a non-
resident mortgagee.

While the effect of this construction deprives both classes of
mortgagees, in case of insolvency of the mortgagor, of any
benefit from their mortgages as against resident non-secured
creditors, existing when the mortgages were registered, yet, at
the same time, it permits such mortgagees to share in the dis-
tribution of assets with such unsecured creditors, provided their
own debts existed prior to the taking of the mortgage, and did
not spring into existence simultaneously with the mortgage.

The rights of Carhart as a secured creditor must be adjusted
with reference to these views. If his secured debt, or any por-
tion thereof, did, in fact, exist prior to his mortgage, he is en-
titled to share with other unsecured creditors, who are residents
of the State of Tennessee.

Plaintiff in error Carbart also insists that section 5 of theact
of 1877 violates section 1 of the Fourteenth Amendment of the
Constitution of the United States, in that it deprives tllg fion
resident mortgagee of his property without due process‘()l law.

We are unable to perceive any foundation f(?r the' Claljlfl.lilll'.l
we think the question has been already so decided 1n ]w-w"';-
MecClung, which we have so frequently referred to. It was

stated in that case, at page 260: , o
«Tt does not follow that, within the meaning of that ame

ment; (XIV,) the judgment below deprive(ll the \Tn’gm.la: l:'tll:)e
ration of property without due process ot' law sm]]‘)]‘\‘ ..‘ ( d
its claim was subordinated to the claims of the Tennesses C.:F:”l
itors. That corporation was not, in any legal sens--i)d-i[;;n;];
of its claim, nor was its right to reacl.l the assets of }t ‘eﬂh oni \
corporation in other States or countries disputed. -rlir“ .
denied the right to participate upon terms of'equa: y
Tennessee creditors in the distribution “l. p:n-tlcnllair-::i-no-t R
another corporation doing business in that Sta t b

of the proceedings in the state court, becam

v with

e

e a party to thost
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proceedings, and the rights asserted by it were adjudicated.
If the Virginia corporation cannot invoke the protection of the
second section of article IV of the Constitution of the United
States relating to the privileges and immunities of citizens in
the several States, as its co-plaintiffs in error have done, it is
because it is not a citizen within the meaning of that section;
and if the state court erred in its decree in reference to that
corporation the latter cannot be said to have been thereby
diprived of its property without due process of law within the
meaning of the Constitution.”

That language fits this case. The principle is not altered by
the fact that in this case the creditor had a mortgage which
was postponed, while in the case cited his debt was unsecured,
but it was also postponed to the Tennessee creditor.

Nor can we see that there has been any denial by the State
of Tennessee to any person within its jurisdiction of the equal
protection of the laws. Upon this point also we refer to the
same case of Blake v. MeClung, where, at page 260, the ques-
tlon 1s decided.

4 These two last points would apply also to the mortgage of the
lli'nvelvl‘s' lr}sur;lnce Compar}y. That company being a corpora-
tion f.bf the State of Connecticut could not raise the question of
a(lf’.rj“‘!l of any privilege or Immunity as such citizen, under the
P"O""W‘?‘- of section 2, article IV, of the Constitution. Blake v.
H:Clung, Supra. But the questions as to the deprivation of
Property “'Hl;luul due process of law and of being denied the
e(lufll protection of the laws ave raised by that corporation, and
m‘{;f_ be decided in g way similar to the case of Carhart.
T
e rig};t oA -;ul‘[. the plaintiffs in error herein have
Toftes.. e ﬁln}ﬂ- the d.ecree of the Supreme Court of
the ri{_{hbt‘o shan:i:]:i 1 ;i)nm—_resu'lent unsecured creditor he has
st A the distribution of t]‘]e assets of the Carnegie
24y upon the same level as like creditors of the com-
: nessee, and as the
m that right, it must be reversed as to
and the cage remanded to the Supreme

pany who ap i :
€ residents of the State of Ten

il

dlecree below denies }
him fop that reason
)
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Cqurt gf .the State for further proceedings not inconsistent with
this opinion.
8o ordered.

Mg. Justice Brewer and Mg. Justice Warre did not hear
the argument and took no part in the decision of this case.

FITZPATRICK ». UNITED STATES.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR THE
DISTRICT OF ALASKA.

Submitted April 30, 1900. — Decided May 28, 1900.

Under the Court of Appeals Act of March 3, 1891, a conviction for murder
is a “conviction of a capital crime,” though the jury qualify their ver-
dict of guilty by adding the words ‘ without capital punishment.” The
test of a capital crime is not the punishment which is imposed,

but that

which may be imposed under the statute.
Under the statute of Oregon requiring the
nary and concise language and in such m
common understanding to know what was intended,”
murder charging that the defeud..ot feloniously, purposely, and of delit-
erate and premeditated malice inflicted upon the decease d a mortal wound
of which he instantly died is & sufficient allegation of premeditated and

deliberate malice in killing him.

Evidence that one jointly indicted with the defendant was found to have
been wounded in the shoulder, and his accompanying statement that he
had been shot, were held to be competent upon the trial of the dcfe'ndA_nL

Any fact which had a bearing upon the question of defendant’s guilt :m_-
mediate or remote and occurring at any time before the incident wa‘a
closed, was held proper for the consideration of the ju“?’. :i'ltll"flj-‘"
statements made by other defendants in Lis absence implicating him
with the murder would not be competent.

The prisoner taking the stand in his own behalf and
was held to have been properly cross-examined as
by him on the night of the murder, his acquainfanc
jointly indicted with him, and other facts showing his cond

them.

Where an accused party w
takes the stand in his o
prosecution has a right to cross-exami

offence to be stated “in ordi-
anner as to enable a person of
an indictment for

swearing to an alibi
to the clothing worn
o with the others
ection With

jonal privilege of silence and
own statement, the

.h statement with

aives his constitut
wn behalf and makes his
ne him upon Suf
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