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large the liability of the government so as to include property 
destroyed or stolen in foreign territory.

We agree with the results arrived at by the Court of Claims, 
and think it unnecessary to add to what has been so well said 
by that court.

The judgment is right, and must be
Affirmed.

SULLY v. AMERICAN NATIONAL BANK.

ERROR TO THE SUPREME COURT OF THE STATE OF TENNESSEE.

No. 266. Argued April 26,1900. — Decided May 28, 1900.

Bills were filed in Tennessee by the American National Bank and others 
against the Carnegie Land Company, a Virginia corporation, doing busi-
ness m ennessee under the provisions of the act which was under re-
view in Blake v. McClung, 172 U. S. 239; 176 U. S. 59; and also against 
^Z^t v°f that comPany- The P^yer of the bill was that it 
coXnv™ ai a g?eral creditors’ and it was alleged that the 
which it had Îavmg a lai^e am«unt of property in the State 
enX?i^ f°r the benefit of its «Aitors, without prefer- 

sliould be annoi8 of the statute of the State, that a receiver
cXtolaw. The? aSSetS marShaled and the Credit-S *aid - 

and claimed that fl onnPanV answered denying that it was insolvent, 
ministeredbvthe aSS,gnnieQt should be held valid, and the trust ad- 
and Carbart Ne^ the Pend-cy of the suit, Sully
the assets if not all of filed a bill, setting up that nearly all
Pany, and sought o Î ’ * hands °f the a88i^ of the com- 
covered and conveyed to SuRv^T* V bU1 flled by the bank’ Were 
to priority over all other . j ?? 8 rustee’ and that Carhart was entitled 
of the assets covered bvtheV defendant in the appropriation
to file that bill as a eenerai K-n ° VUSt to ®u^y* They asked for leave 
could not be done that thev ’P,3,8?!118/ ,the land comPany, or, if that 
the land company as a net-f-g tdle ’n tbe Case Of tbe bank against 
that company, other m tbe nature of a cross-bill against
Uil >n the statement of the dmgS PlaCe which are set forth in de’ 
the various proceedings into^6 ended in the consolidation of 
take proof of all the facts ^i°ne a°tlOn and a reference to a master to 
final decree was entered Tt ™aSter made his report, upon which a

VOL. CLXXVHI—19WaS eCreed that the land company, by its
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deed of general assignment, of June 3,1893, in making disposition therein 
for the payment of its creditors, without any preferences, attempted to 
defeat the preferences given by law to creditors, residents of Tennessee, 
over non-resident creditors and mortgagees, whose mortgages were made 
subsequent to the creation of the debts due resident creditors, and that 
such deed was fraudulent in law, and void; that the making of the deed 
was an act of insolvency by the land company, and that the bill filed by 
the bank was properly filed, and should be sustained as a general cred-
itors’ bill, and that the assets of the company under the jurisdiction of 
the court were subject to distribution under the law relating to foreign 
corporations doing business in Tennessee, and as such should be decreed 
in the action then pending. The decree further adjudged that Carhart 
was a bona fide holder of the bonds mentioned in his bill, and that he 
was entitled to recover thereon as provided for in the decree, but subject 
to the payment of debts due residents of Tennessee prior to the registra-
tion of such mortgage. It was also decreed that the Travelers’ Insurance 
Company by its mortgage acquired a valid lien upon the property cov-
ered by it, subordinate, however, to debts due residents of Tennessee 
contracted prior to the registration thereof, and also subject to some 
other liabilities of the land company. The case was taken to the Court 
of Chancery Appeals, which modified in some particulars the decree o 
the chancellor, and after such modification it was affirmed. Upon wn 
of error from the Supreme Court the case was there heard, and that com 
held that the statute in question, providing for the distribution of asse 
of foreign corporations doing business in that State, was constitu ion , 
and was not in contravention of any provision of the constitution o 
United States. The decree of the Court of Appeals was, after mo i y g 
it in some respects, affirmed. The case was then broug t ere

of error. Held: . -a • ..nr in this
(1) That on an appeal from a state court the plaintiff in err

court must show that he himself raised the ques ion in 
court which he argues here, and it will not aid him to 
some one else has raised it in the state court, w i e 
do so; but if he raised it in the Supreme Court of the State, 

sufficient; , of New
(2) That the allegation in Carhart’s case that he was a

York is a sufficient allegation of citizenship, n q 
been made on that point in the courts below, preference

(3) That a Tennessee general creditor has the same g onregident, 
as against a resident mortgagee that he as eg ideQt mort- 
and the same burden that is placed UP° . upon resi- 
gagees and judgment creditors is by the statut p
dent mortgagees and judgment.creditors, beha]fOf Carhart,

(4) That there is no foundation for the gection 1 of the
that section 5 of the Tennessee act United States,
Fourteenth Amendment to the Cons i u 1 yg property
in that it deprives the non-resident mortgagee of in
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without due process of law; but, on the contrary, the question has 
been decided the other way in Blake v. McClung;

(5) That there has been no denial by the State of Tennessee of the equal 
protection of the laws to any person within its jurisdiction.

The  contest in this case arises out of the insolvency of the 
Carnegie Land Company, a Virginia corporation, doing busi-
ness at the time of its insolvency in the State of Tennessee 
under the provisions of the act of the legislature of that State 
passed in 1877, and which was under review in this court in 
Blake v. McClung, 172 IL S. 239; 176 U. S. 59.

The contest is between creditors of the company above named, 
who are non-residents of the State of Tennessee, both those who 
are unsecured as well as those who are secured by mortgages 
upon the property of the company in that State, and creditors 
of such company who are residents of the State.

The questions to be decided arise out of the provisions of the 
fifth section of the above mentioned act, the material portion of 
which reads as follows:

“Sec . 5. That the corporations, and the property of all cor-
porations coming under the provisions of this act, shall be lia- 

e or a the debts, liabilities and engagements of the said 
fnr^0^ 10I1rt0 be enf°rced iQ the manner provided by law, 
pavm^m the of natural Pisons to the
thelpqq p ?ebtS’ engagements and contracts. Never- 
apriorHv7ntb be residents of this State shall have
o/anv Lt H? dlst5lbutlon of assets, or subjection of the same, 
contract tbe Payment of debts over all simple
countries and1 aS residents of any other country or 
all debts’ eno-ao-80 raortgage or judgment creditors, for 
owing by the ^ents and tracts which were made or 
registration of such vllT™^ previ°US to the and 
Adjudgments Rm n or the rendition of such
be valid, and shall mortgages and judgments shall
which they are nr m k a priOr ben on the property on
may be incurred sub charged as against all debts which 
rendition ” Acts UeD t0 tbe date their registration or

On NovembeM ZT’ March 21’ c- 31, P- 44.
, rwo, the American National Bank and
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others filed their bill against the Carnegie Land Company and 
various named creditors of that company, and prayed that the 
bill might be taken as a general creditors’ bill against the com-
pany on behalf of the complainants and of all the other creditors 
of the company, and that those named as creditor defendants 
might represent the class, their number being too great to make 
them all parties to the bill. The complainants alleged that they 
were creditors of the land company; that the company was in-
solvent; that it had a large amount of property in the State; 
that it had assigned the same for the benefit of its creditors 
without giving preferences, which was in disregard of the stat-
ute of the State, (above referred to,) and asked that the creditors 
of the company should prove their claims in that suit; that a 
receiver should be appointed, the assets marshaled and the 
creditors paid according to law.

To this bill the land company made answer, denying its in-
solvency, or that it had ceased to do business, or had aban-
doned its franchises, and claimed that its assignment was good 
and valid, and that the trust should not be taken out of the hands 
of its assignee. „

During the pendency of this suit Wilberforce Sully and A. Ji. 
Carhart, residents of the State of New York, filed a bill against 
the land company and certain corporations in the stateof^ 
necticut, called the Travelers’ Insurance Company an t e o 
necticut Trust & Safety Deposit Company. The ‘
alleged that the Carnegie Land Company had duly dete™ 
to issue three hundred thousand dollars worth o on s, 
by mortgage upon its property in the State o ’’ । j 
of that amount >f bonds but eighty-five thousand d Ua« 
actually been issued; that Sully was the mortgagee in trust 
the mortgage executed by the company or secur . . j r 
ment of the bonds, and that Carhart was the bona ho 
of all of the eighty-five thousand dollam of su^^ 

the mortgage was executed on January » ’ n County,
registered in the office of the had
Tennessee, on February 10, 1893 , provision
been paid as it became due, and that by vi p and 
of the mortgage the whole principal sum had become
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payable, and that the land company was in default in the pay-
ment of the principal and interest due on such bonds. The 
bill alleged the commencement of the suit already spoken of, 
brought by the American National Bank and others against 
the land company, and it alleged that nearly all of the as-
sets, if not all of them, in the hands of the assignee of the 
company, and sought to be impounded by the bill filed by 
the American National Bank, were covered and conveyed to 
the complainant Sully, as trustee, and that the complainant 
Carhart, the holder of the outstanding bonds, was entitled to 
priority over all other creditors of the defendant in the appro-
priation of the assets covered by the deed of trust executed to 
Sully, as above stated. Complainants prayed that they might 
be allowed to file this bill as a general bill against the land com-
pany , or if for any reason this could not be done, that they should 
be allowed to file the same in the above cause of the bank against 
the land company and others as a petition in the nature of a 
cross-bill against the said company.

To this bill the complainants in the first bill, the American 
Rational Bank and others, made answer, and denied that the 
and company had ever executed any mortgage or that any 

th« UnT”* issued.under any mortgage, and denied that 
in fact eIer -n an^ Way or manncr? either in law or
gaffe or tn h riZe * / j8811^11^ any bonds under such mort- 
Es tKereby’ aUd.the^ denied that ^ch
company ° blndin^ °bligation as against the land 

sued on bv the i f been issued, yet still the debts
■nentionedlvere aI*d ‘‘s «o-phuntiffs in the first bill above 
ourred long teforelteV land comPany> and were in'
gage securing sneh C"‘10n, and registration of the mort- 
debts owing to citi,™ .therefore th«y claimed that the 
execution aid registration!^ °f Tennessee Prior to the 

should have nrforitv a mortgag®> above mentioned, 
Pretended tote secnrlaW Over debts secured or

TheTravelem’T by ?e “^g«-
nsurance Company and the Connecticut Trust
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& Safety Deposit Company also filed an answer to the bill of 
Sully and Carhart, in which the Travelers’ company alleged 
that the land company was indebted to it in the sum of $30,000, 
and three years’ interest, and in other sums amounting to sev-
eral thousand dollars, which amount was secured by a mort-
gage or deed of trust to the Connecticut Trust and Safety De-
posit Company on what is known as the Carnegie Hotel property, 
which is a portion of the property of the land company, and is 
situated in the State of Tennessee. It also denied the existence 
of the bonded indebtedness claimed on the part of complain-
ants, and alleged that in any event the debt of the Travelers’ 
company against the land company was older than, and the 
mortgage to the Trust Company was prior to, that of the com-
plainants Sully and Carhart, and it denied that these last-named 
parties had any debt as claimed by them or a lien of any kind 
on the property of the land company.

The insurance company also filed a petition in the suit brought 
by the bank, in which it set up the existence of its mortgage, 
and also prayed to be allowed to become a party to that cause, 
and to have its note, which was secured by the mortgage, 
declared a preferred claim, and decreed to be paid in full out 
of the proceeds of the sale of the property specifically mort- 

^An amended petition was filed by it, in which it alleged that 
it was the owner of another claim against the land comp J 
in favor of P. Fleming & Company, for a little less tha 
thousand dollars, under the circumstances mentioned 

^October 11,1895, Mary P. Myton and A. B. 9»^fiWa 

petition in each of the above suits, in whic ey es 
selves as Mary P. Myton, a resident of State oN 
and A. B. Carhart, a resident of the city of Bro 
petition Mary P. Myton alleged a c aim ag *4094.54, 
pany, as existing onNovember27 1 94 -n
with interest from November 27, 1892, «2248.66,
alleged a claim as of the date of Novem er , ’ causes,
and they asked to become parties to the abo
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for the purpose of setting up these demands, and for a decree 
against the company for their amounts, with interest.

(It is stated that the two debts represented by these notes 
were actually in existence prior to the execution of the mort-
gage to secure the bonds owned by Carhart; the notes being, 
in truth, renewals of other ones executed prior to that time.)

These various proceedings were consolidated into one action, 
and the case was referred to a master to take proof of all the 
facts. The master made his report, upon which a final decree 
by the chancellor was entered. It was decreed that the land 
company, by its deed of general assignment, of June 3, 1893, 
in making disposition therein for the payment of its creditors, 
without any preferences, attempted to defeat the preferences 
given by law to creditors, residents of Tennessee, over non-
resident creditors and mortgagees, whose mortgages were made 
subsequent to the creation of the debts due resident creditors, 
and that such deed was fraudulent in law, and void; that the 
making of the deed was an act of insolvency by the land com- 
TV? that the biU filed by the bank was Properly filed, and 
should be sustained as a general creditors’ bill, and that the 
«T f under the jurisdiction of the court were
JeC a • button under the law relating to foreign corpo- 

cr business in Tennessee, and as such should be de-
creed in the action then pending.
holder adiud°ed tbat Carhart was a bona fide
tied to rpn 6 °JL S Tnen^oned his bill, and that he was enti- 
ject to tho °V6r ereon as provided for in the decree, but sub- 
to the re^istrat^^F^ due residents of Tennessee prior 
the Traveler«’ T ° SU°b It was also decreed that
valid lien unon Company by its mortgage acquired a
10debts due residlnteofToC°Vered by subordinate however 
istration thereof and iT essee contracted prior to the reg- 
the land company & S° Sub^ect to some other liabilities of 

modified in sTme^V° C°Urt °f Cbancery Appeals, which
after such modifiraK 1CU.ars tbe decree of the chancellor, and 
fr°m the Supreme Conrw^83 affirmed* UPon writ of error 

he case was there heard, and that
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court held, that the statute in question, providing for the dis-
tribution of assets of foreign corporations doing business in that 
State, was constitutional, and was not in contravention of any 
provision of the Constitution of the United States. The decree 
of the Court of Chancery Appeals was modified in some respects, 
and after modification it was affirmed, and the cause remanded 
to the chancery court for execution.

The case has been brought here on writ of error in behalf of 
certain unsecured creditors, non-residents of Tennessee, and also 
in behalf of the Travelers’ Insurance Company and of the holder 
of the bonds issued by the land company.

J/r. T. 8. Well and Mr. B. E. L. Mountcastle for plaintiffs 
in error. Mr. Quincy Ward Boese was on their brief.

Mr. 8. C. Williams and Mr. E. J. Baxter for defendants in 
error. Mr. John H. Bowman was on Mr. Williams brief.

Mr . Justi ce  Peck ha m , after making the foregoing statement, 
delivered the opinion of the court.

There are two classes of creditors before the court, both of 
whom insist upon the erroneous character of the decree o e 
Supreme Court of the State. They are (a) general unsecured 
and non-resident creditors, and (5) non-resident cr i. ore, ' 
are also mortgagees. The creditors suing out t is v ri o 
are all non-residents of the State of Tennessee, and they da 
to have been illegally discriminated against in t e cour 
by reason of the statute of Tennessee providing for pre 

to Tennessee creditors. Action
In regard to the unsecured non-resident create 

is first made that there is only one of them, A. ■ 
can he heard upon the question of the vabdity o thetoC» , 
because he is the only person who hasJ 
of the state courts. It is also claimed as it is alleged
raised too late even by Carhart himsel, in“m , Supreme 
to have been raised by him for the first time in the bup

Court of the State.
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In reply to the first objection, it is urged on the part of cred-
itors, other than Carhart, that they are general creditors in like 
class with him, and that if he can raise the question they are 
entitled to participate with him in the benefits of a decision 
thereof in his favor, to the same extent as if they had each 
personally raised the same question in the state court.

Cases are cited by counsel for these creditors from the courts 
of Tennessee, in which they say it has been held that “ a broad 
appeal by any one party from an entire chancery decree, where 
the matter is purely of equitable cognizance, carries up the whole 
case so as to allow relief to be granted to those who do not 
appeal;” and it is said that Carhart made a broad appeal.

In reply, counsel for defendants in error say that the rule in 
Tennessee is that an appeal by an antagonistic party, even 
though a broad one, will not avail his opponent. It is also 
argued that the other creditors cannot be heard under Carhart’s 
appeal, because the interests of such other creditors are not joint 
or common with him, but they are simply interested in the same 
question, which has never been held sufficient.

However it may be in regard to the rights of parties on ap- 
Wm the state court, we think that in order to be heard in 

must bave been raised in the state court 
y e m ividual who seeks to have it reviewed here. A plain- 

thR S cour^ mus^ show that he has himself raised
not aid I -°n ln e s^ate courf which he argues here, and it will 
court whX k S°me °ne else has raised i1j in the state
court, while he failed himself to do so.
Manning'and^^^^ err°^ here’ as the assignee of 
the chancellor 1/ °n’ ^aded to aPPeal from the decree of 
^ry Anneals nT frOm the deCree of the Court of Chan’ 
nor to the decree affi to the rePort of the master,
point in their n k rmmg it, and their first mention of the 
premeCourt W the d~ of sta^ Su-

theinstance of those wh Gre’ the reversal of a decree at__  
c°urts below the « k °i tlcu^ar^ raised the question in the 
necessarily let in nil ° 6 eCree *s °Pened and nullified so as to 

y m all parties standing in the same position to
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share in the benefits of the decision. The fund is to be distrib-
uted in this case according to the decision of the court; and of 
the parties to this suit, those only can avail themselves of the 
benefits of the decree who have properly raised the question 
and in whose favor the decree is rendered.

We must hold, therefore, that neither Sully, as assignee of 
Manning, nor Mrs. Myton is in a position to raise the question 
of the invalidity of the state statute.

In regard to the objection that even Carhart has raised the 
question too late we think it is without foundation. He raised 
it in the Supreme Court, and that court decided it against him, 
not on the ground that he had not raised it in the lower court, 
but on its merits, and for the reason that in the judgment of 
the Supreme Court the statute was a valid and constitutional 
exercise of the legislative powers of the State.

The further objection made to Carhart is that it does not 
appear that he is a citizen of another State than Tennessee, and 
hence cannot avail himself of the fact of such citizenship in or-
der to claim that his rights as such citizen have been infring 
within the meaning of section 2 of article IV of the Constitu 
tion, declaring that the citizens of each State shall be entit 
to all privileges and immunities of citizens in the several Sta es. 
We think the objection untenable. ,

In his original bill to foreclose the mortgage securing 
eighty-five thousand dollars of bonds held by him, he escri 
himself as a resident of the State of New York, and in the pet - 
tion of Mrs. Myton and Mr. Carhart, filed October 1 , >
in the two cases of the bank against the lan compan , 
Sully, trustee, against the land company, Mis. 3^°”1S e 
as a resident of the State of New York, and A. B C.^ 
described as a resident of the city of Broo yn.
seems to have been made throughout the h iga' tove
citizenship of those parties. The question does no 
arisen in any stage of the case up to the argumen 
Although there may be s°me slight diffe^ 
tween this case and those which are state himself
supra, at page 246, we yet think that ar a 
within the principle decided in that case, a
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ship in the State of New York should be regarded as sufficiently 
proved.

Being entitled to raise the question, we must hold, in con-
formity to our decision in the Blake case, that Carhart, as an 
unsecured creditor and a citizen of New York, is entitled to 
share in the distribution of the assets of the Carnegie Land 
Company upon the same level as like creditors of the company 
residents of the State of Tennessee, and as the decree denies 
him that right, it must be reversed for that reason.

The next question arises out of the mortgage given as secur-
ity for the payment of the bonds of the land company, of which 
Carhart held all that had been issued—$85,000.

Part of the fifth section of the act of 1877 provides_ 
“Nevertheless, creditors who may be residents of this State 

shall have a priority in the distribution of assets, or subjection 
of the same, or any part thereof, to the payment of debts over 
all simple contract creditors, being residents of any other coun- 
ry or countries, and also over mortgage or judgment creditors, 

tor an debts, engagements and contracts which were made or 
owing by said corporation previous to the filing and registra- 
iZ™ Vahd mort^es’ or the rendition of such valid 

comnX of the section, creditors of the land
the filin» ln$ m Tennessee, whose debts accrued prior to 
by the d re^lstra^on bbe Sully, trustee, mortgage were 
tt mor^ below preferred in payment over

receive whal h reason of such preference Carhart did not 
given He received’ but for the preference so
creditors whthiS PreferenCe in favorof resident 
tered, is an illegal d' 8 eX?Sted when his mortgage was regis- 
tnortgagee because 1.S°r™inatlon against him as a non-resident 
a discrimination a» * ° f atute’ as iie says> while directing such 
permit it as ao-ainXlnS • a non'resident mortgagee, does not 
tion, if it existed is mortgagee. Such a discrimina-

X™ ’ lnTa'ld Within the deoision of V.
J v* {Ju*

error, that this is a^^T’ °u ^art oi defendants in 
re y abstract or moot question, because
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there are no resident mortgagees, and their rights have not, 
therefore, been determined. The objection is not well taken. 
Although there are no resident mortgagees in this case, yet 
the decree of the court below, following the statute, has post-
poned the payment of the mortgage, in favor of resident cred-
itors whose debts accrued prior to the registration of that 
mortgage. If the statute does not permit such postponement 
against a resident mortgagee, then the postponement in the 
case of a non-resident mortgagee would be invalid. The post-
ponement has in fact been made as against the non-resident 
mortgagee, and whether that postponement was legal and valid 
is no mere abstraction, because by reason thereof this non-
resident mortgagee has actually suffered a loss in the payment 
of his mortgage. It is, therefore, entirely immaterial whether 
in this particular case there are or are not resident mortgagees. 
We are in this case necessarily brought to a decision of the 
question, whether the postponement was valid, and that de-
pends upon the question, whether the act permits a similar 
postponement in the case of a resident mortgagee ? If it does, it 
is conceded that the act is valid, so far as this particular ques-
tion is concerned. .

For us to hold that such postponement is not permitted in 
the case of a resident mortgagee is to condemn the statute on 
that point as a violation of the Constitution of t e w 
States. Such a construction should not be adopted if t e s 
ute is reasonably susceptible of another which fen 1 * 
That rule applies, even though on some other pom e 
has been already held to be a violation of the Feder 

tutlOD. . 11Q to
We think the true construction of the statute> i■q .

hold that the resident owner of a mortgage wo 
in its payment in favor of those debts ma e or o 
corporation prior to the filing and regis ra ion has 
In other words, that the Tennessee gene mortgagee that 
same right of preference as against a resi burd^°that is 
he has against a non-resident, and t e tcreditorsis
placed upon non-resident mortgagees an ju J® ^g^nt
by the statute placed upon resident mortgag
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creditors. We do not think that this construction leads to any 
absurd result.

It is urged that if it were to be so construed, a Tennessee 
creditor who had no mortgage or judgment would share with 
all other unsecured Tennessee creditors in the assets of the in-
solventcompany, but that if he, being such creditor, took a judg-
ment or mortgage as a security for the payment of his debt, he 
would thereby lose his right to share with the other resident 
non-secured creditors, and the latter would have a preferred 
right of payment over him for all debts of the company exist-
ing at the time of the registration of the mortgage. The cred-
itor, it is said, would thus lose his right as a general creditor, 
and he would obtain no lien by his mortgage or judgment as 
against those creditors of whom he was one before he took his 
mortgage.

We agree that a construction which leads to such a result 
would be absurd, but such a result does not follow from our 
construction of the statute. When the Tennessee creditor takes 

°r recovers judgment to secure an existing in-
debtedness, a new debt is not thereby created, but he has sim- 
p y received, or obtained, a security for its payment, and a 

ail Other creditors whose debts may accrue 
theXt y .X"'"'8 and registration of his mortgage or 

rv He priority over List-

The debts Cr ° ^mg a mortgage or judgment. 
Z iX“^ at tLat time’ inol“ding o™. »e to be 
the mortgage or thl subse1uently incurred that
debt for wwl L ? udgment, has a preferential lien. If the 
X thX thX mOTtgage CXisted Priop t0 the ot-

iose his richt to st °r did not, by taking his mortgage, °ther creditors^
in preference! and against th aSSert,tbe Uen of his mortgage 
at the time of its ™ J T th credltors whose debts existed

«' ‘be land XXX HiS n'ghtS as a general c«lit- 

mortgage, were not S pnor to the registration of the
He cannot Ler^hCiX!1 °r affeCted by the mOrt- 

cr«litors, but he does not 1 t °f h'S ““rtgage against prior 
does not lose his own right as a prior creditor
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by taking the mortgage. Although the act was evidently 
passed for the purpose of awarding certain preferences to Ten-
nessee over foreign creditors, yet we see nothing in its general 
purpose which requires us to consider the act as making a dis-
tinction in favor of a Tennessee mortgagee as against a non-
resident mortgagee.

While the effect of this construction deprives both classes of 
mortgagees, in case of insolvency of the mortgagor, of any 
benefit from th6ir mortgages as against resident non-secured 
creditors, existing when the mortgages were registered, yet, at 
the same time, it permits such mortgagees to share in the dis-
tribution of assets with such unsecured creditors, provided their 
own debts existed prior to the taking of the mortgage, and did 
not spring into existence simultaneously with the mortgage.

The rights of Carhart as a secured creditor must be adjusted 
with reference to these views. If his secured debt, or any por-
tion thereof, did, in fact, exist prior to his mortgage, he is en-
titled to share with other unsecured creditors, who are residents
of the State of Tennessee.

Plaintiff in error Carhart also insists that section 5 of the act 
of 1877 violates section 1 of the Fourteenth Amendment of the 
Constitution of the United States, in that it deprives the non 
resident mortgagee of his property without due process o aw.

We are unable to perceive any foundation for the claim, an 
we think the question has been already so decided in * 
McClung, which we have so frequently referred to. 1 ' 
stated in that case, at page 260: , ,

“It does not follow that, within the meaning of that amena 
ment^XIV,) the judgment below deprived the Virginia ^ 
ration of property without due process o aw^P crej. 
its claim was subordinated to the claims o e en 
itors. That corporation was not, in any lega se , P 
of its claim, nor was its right to reach the assets of the Br^ 

corporation in other States or countries ispu e • 
denied the right to participate upon terms of^ 
Tennessee creditors in the distnbutio P notice
another corporation doing business in t a a .
of the proceedings in the state court, became a party to
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proceedings, and the rights asserted by it were adjudicated. 
If the Virginia corporation cannot invoke the protection of the 
second section of article IV of the Constitution of the United 
States relating to the privileges and immunities of citizens in 
the several States, as its co-plaintiffs in error have done, it is 
because it is not a citizen within the meaning of that section; 
and if the state court erred in its decree in reference to that 
corporation the latter cannot be said to have been thereby 
deprived of its property without due process of law within the 
meaning of the Constitution.”

That language fits this case. The principle is not altered by 
the fact that in this case the creditor had a mortgage which 
was postponed, while in the case cited his debt was unsecured, 
but it was also postponed to the Tennessee creditor.

Nor can we see that there has been any denial by the State 
of Tennessee to any person within its jurisdiction of the equal 
protection of the laws. Upon this point also we refer to the 
same case of Blake v. McClung, where, at page 260, the ques-
tion is decided.

These two last points would apply also to the mortgage of the 
tion^nh “suran^eCompany. That company being a corpora- 
adenin]thf SUte °f Connecticut c°nld not raise the question of 
Drovkinn° an^v Priv^eSe or immunity as such citizen, under the 

article Iv’of the Constitution. Blake v.
n ‘ ‘he qUeSti°nS 38 to the deprivation of 

^u^ protection ofZ?™06“ °f -aW and °f be“g denied the 

must be dwHtd • a™ a5e raised that corporation, and 
With the m a way similar to the case of Carhart.

creditor, we do^ot^ th Carhart as a non-resident unsecured 
any right to comnl f Pontiffs *n error herein have 
Tennessee but as Z the deCree°f the SuPreme Court of 
the right to sharp in X “/^-resident unsecured creditor he has 
Land Comnanv nn dlstributlon of assets of the Carnegie 
Pany who are^esid^ TT aS creditors of the com- 
decree below denies b^ Tennessee, and as the
him for that reason a must be reversed as to

, and the case remanded to the Supreme
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Court of the State for further proceedings not inconsistent with 
this opinion.

So ordered.

Mr . Jus tice  Brew er  and Mr . Just ice  White  did not hear 
the argument and took no part in the decision of this case.

FITZPATRICK v. UNITED STATES.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOK THE 

DISTRICT OF ALASKA.

Submitted April 30,1900. -Decided May 28,1900.

Under the Court of Appeals Act of March 3, 1891, a conviction formuider 
is a “conviction of a capital crime,” though the jury qualify their ver 
diet of guilty by adding the words “ without capital punishment. ® 
test of a capital crime is not the punishment which is imposed, butt 
which may be imposed under the statute.

Under the statute of Oregon requiring the offence to be stated “mor i 
nary and concise language and in such manner as to enable a per 
common understanding to know what was intended,’ an in ic 
murder charging that the defeat feloniously purpo^ 
erate and premeditated malice inflicted upon e Dremeditated and 
of which he instantly died is a sufficient allegatio P 
deliberate malice in killing him. was found to have

Evidence that one jointly indicted with e e statement that he
been wounded in the shoulder, and his accomp defendant
had beau shot, were held to be competent upon the tnalrf3^

Any fact which had a bearing upon t e ques incident war
mediate or remote and occurring at any fame befote 
closed, was held proper tor ‘»0 ’’¿¿ting him
statements made by other defendants in his absence 
with the murder would not be competent swearingto an alibi

The prisoner taking the stand in his own e clothing worn
was held to have been properly ,nh th. .them
by him on the night ot the , U, «me«««»
jointly indicted with him, and other facts sno s

Where an accused party waives his E™«m statement, the
takes the stand in his own behalf andes h 
prosecution has a right to cross-examme him upon
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