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BROWNING v. DE FORD.

ERROR TO AND APPEAL FROM THE SUPREME COURT OF THE TERRI-

TORY OF OKLAHOMA.

No. 245. Argued April 16,17,1900. —Decided May 21, 1900.

General creditors attaching the goods of an insolvent debtor upon the 
ground that they had been purchased under fraudulent representations, 
when sued by chattel mortgagees of said debtor, may attack the mort-
gage by showing that the mortgagees knew that the goods had been 
fraudulently purchased.

This  was an action in the nature of trover by the surviving 
partners of the firm of Henry W. King & Company, and four 
other creditors, as chattel mortgagees, against Charles H. 
De Ford, sheriff of Oklahoma County, to recover the value o 
a stock of goods seized by the defendant and sold under writs 
of attachment issued against the property of the firm of W. 
Wolfe & Son, in suits instituted by general creditors of that firm-

Defendant justified under these writs of attachment, an 
alleged that the indebtedness of each of the attaching P 
tiffs was procured by W. F. Wolfe & Son by means o 
and fraudulent representations as to their financial stan ng 
and credit; that the mortgage was executed by such rm 1 
pursuance of a conspiracy between the firm and the mor^e 
creditors, who had knowledge of the fraudulent acts o 
firm, and knew that the mortgage was given with ° 
hinder, delay and defraud their general creditors , 
mortgage was neither given nor accepted in goo m 
the purpose of securing a Iona fide indebtedness, u 
indebtedness was in part, if not wholly, false, c i10.^ 
trumped up to suit the occasion, and that the rea in 
Wolfe & Son in executing the mortgage was to p a 
property beyond the reach of their creditors. . verdict

The case was tried before a jury, and resu te in 
and judgment for the defendant, which was a rm
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Supreme Court? of the Territory {Browning n . Do  Ford, 8 Okla-
homa, 239); whereupon plaintiffs brought the case to this court 
both by writ of error and appeal. Another suit in attachment 
brought by E. S. Jaffray & Co. against Wolfe & Son, in which 
the mortgage was set up as a defence and the facts were the 
same, also resulted in a judgment that the mortgage was fraud-
ulent. Jaffray v. Wolfe, 4 Oklahoma, 303.

Hr. John W. Shartel for plaintiffs in error and appellants.

Mr. Arthur A. Birney for defendant in error and appellee.

Mr . Jus tioe  Brown , after making the above statement, de-
livered the opinion of the court.

This was a contest between mortgage creditors suing as 
P^bffs au<^ attaching creditors representing the defendant

The facts are that on December 15, 1890, the firm of W. F. 
olfe & Son, retail merchants, and conducting a store at Ok- 

a oma City, executed a joint chattel mortgage to one Vance 
an several other creditors for whom he acted, and by whom 

e was authorized to take any security he could get, of their 
cifC f at Oklahoma City, and another stock at the 
in/ % U^r^e’ n°t involved in this case. The mortgagees

Die iate y took possession of the mortgaged property by one 
ceed'Tt a^en^’ an^ a brother-in-law of Vance, who pro- 
the m t aU inven^ory’ Shortly after the execution of 
attnnh°r ga®e’ a nuniber of other creditors brought suits in 
Dp W°lfe & Son, and through the defendant
and di 5 S Oklahoma County, levied upon the goods, 
conversi^08^^^ who brought suits for the
consolidat* d° ’ These suits were subsequently
creditors ° ln^° cases, in one of which all the mortgage 
as defenda^eaiTb P^n^®s’an^ the sheriff of Oklahoma County 
lently obta^ d f ° ^e^ence was that the goods were fraudu- 
tions made^v W attaching creditors by false representa- 

y . r. Wolfe & Son as to their assets, and that
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Vance, one of the mortgage creditors, acting for himself and 
as agent and attorney for the others, not only had full knowl-
edge that such goods were wrongfully and fraudulently ob-
tained, but actively participated in obtaining the same, and 
that he had full knowledge that the mortgage was executed by 
Wolfe & Son for the purpose of hindering, delaying and de-
frauding their creditors, and actively participated in such fraud-
ulent device. In other words, in brief, that the goods were 
purchased in the pursuance of a conspiracy that when a large 
stock had been obtained by Wolfe & Son by means of fraudu-
lent statements as to their assets, certain deeds of their real 
estate which had been previously made, but which had remained 
unrecorded, should be placed of record, and the goods and mer-
chandise obtained upon such fraudulent statements should be 
mortgaged to the plaintiffs in satisfaction of their claims.

In this connection the court charged the jury that, “ in order 
to invalidate the chattel mortgage, it is not enough for the 
defendant to show simply that the firm of W. F. Wolfe & Son 
fraudulently purchased goods of the attaching creditors, but it 
must also appear from the evidence that the plaintiffs in this case 
were parties to such fraud; that they were either active partici 
pants in such fraud, or that they aided or abetted in such frau , 
or that such plaintiffs at the time they took such mortgageactu 
ally knew that Wolfe & Son had fraudulently incurred a ia 
bility and debt for the goods or a portion thereof describ ® 
the chattel mortgage.” ..,

Though there are many assignments of error, there are rea j 
but tw7o which require our consideration: First, that t 
no evidence of knowledge on the part of Vance, who ac 
the mortgage creditors, of the fraudulent character o t ep 
chases made by Wolfe & Son of the attaching creditors;, 
ond, that the court erred in holding the mortgagee» ha e si 
upon proof that the mortgage was taken with know e 
such fraudulent representations. , j

1. To make out their case the attaching creditors , 
to show, first, that the goods were fraudulently pure use , 
second, that the mortgagees, or Vance, their agent, 
to or cognizant of such frauds. There was amp eevi
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the goods were fraudulently purchased. The firm of W. F. 
Wolfe & Son was composed of William F. Wolfe, the father, 
and Louis H. Wolfe, the son. On January 5, 1887, Louis H. 
Wolfe deeded to his wife Winifred, in consideration of love and 
affection, a certain lot of land, No. 15, in Topeka, Kansas, by 
deed, which was not recorded until December 17, 1890. On 
July 26,1890, William F. Wolfe and his wife Georgia H. deeded 
to Laura V. Vance, their daughter, and the wife of A. H. Vance, 
another lot in the city of Topeka, No. 20, in consideration of 
the sum of $6500, and subject to a mortgage of $4000. This 
deed was also filed for record December 17,1890. On Septem-
ber 8, Georgia H. Wolfe, wife of William F. Wolfe, made ap-
plication to the townsite trustees of Oklahoma City for a deed 
to four lots of land in that city, being the site of their business 
house, stating that she had purchased the same on May 17,1890, 
of Louis H. Wolfe, her son, and William F. Wolfe, her hus-
band, who had given her a quitclaim deed to the same. This 
deed was also recorded the same day (December 17). Notwith-
standing these deeds, the Wolfes, in their statement of assets 
urnished the attaching creditors, included all this real estate, 

putting an estimate of $20,000 upon that in Topeka and $12,000 
uPon ^at in Oklahoma. This amount added to the value of

Oklahoma store stock $17,000 and the Guthrie store stock 
*7°°°’ made their total assets $84,000, less $27,000 liabilities, 

e assets $57,000. Sundry letters were produced from the 
t^^k durin? the suramer and faH of 1890 to several of 

a? T” creditors, in which this real estate was included 
airpark0 notwithstanding that most of it had
Thes t° different members of their families,
susppne t? s> which were not denied, and which were scarcely 
suffipip^ f °i ^^l’ were fully established, and were clearly 
of thp n before the jury as to the fraudulent character

The f^t the Caching creditors.
siderablft0 8 ance was a lawyer of long standing and con- 
William F W and’ aS a^readV stated, was the son-in-law of 
was withh ij e ’ one °f the deeds was to his wife, and 
or two afX. roin record for several months, and until a day 

e c attel mortgage was made; that he could
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scarcely have failed to know that other deeds had been made 
to the wives of William F. and Louis H. Wolfe, which were 
also withheld from record ; that these men were merchants who 
were constantly buying and replenishing their stock and stood 
in need of credit; and that he was himself one of the creditors 
secured by the mortgage—for a debt, too, which had been al-
ready partially paid—were, we think, sufficient evidence to 
open to the jury the question of his connection with the scheme 
of Wolfe & Son to execute this mortgage for the purpose of 
defrauding their unsecured creditors. The very fact that one 
of these deeds was withheld from record for three years and a 
half, another for eight months and another for about six months 
was, unexplained, sufficient to indicate that they were withheld 
for no good purpose. While evidence was lacking of a direct 
participation by Vance in these plans to defraud the creditors 
of Wolfe & Son, his intimate connection with the family and 
the fact that' the mortgage was given, partially at least, to se-
cure him for his liability as surety for the firm, was not too 
remote to justify the court in laying «the whole matter of his 
connection with the fraudulent scheme before the jury,and as 
he was acting as agent and attorney for the other secured cr 
itors, they were equally chargeable with himself.

2. Upon the second point, the jury were instructed in su 
stance that to defeat the mortgage it was necessary foi the a 
taching creditors to show that Wolfe & Son were guityo 
fraud in contracting the debts, to satisfy which the wrl^s^ 
attachment were levied; and also to show that the , 
were parties to such fraud; or that at the time they too 
mortgage they knew that Wolfe & Son had frauduen y 
curred a liability for the goods described in the mortgage, 
objection of the plaintiffs to this instruction is state in 
fourth assignment of error, that the court “ erred in o i 
a principle of law that where goods have been frau u en 
tained by means of false representations as to t e 
standing of a debtor, and where such creditors e ec 0 
the purchase price of such goods, and proceed y e a
ment of the property claimed to belong to the e , an
party previously taking a mortgage on such goo s



BROWNING v. DE FORD. 201

Opinion of the Court.

antecedent debt, with knowledge of such false representations, 
must surrender such property to such attachment creditors.”

The theory of the plaintiff is that the attaching creditors had 
an election of remedies — either to rescind the sale and replevy 
the goods, in which case it would have been sufficient as against 
the mortgagees to prove that they took the mortgage with the 
knowledge that the goods had been fraudulently purchased, and 
that the mortgagors had no title to them; or to sue for the 
purchase money and thereby affirm the sale, and to attach the 
goods as the property of the mortgagors, in which case the 
mortgagees would stand only as preferred creditors, and their 
mortgage would be valid, notwithstanding their knowledge that 
the goods had been fraudulently purchased.

It is entirely true that, upon being satisfied that the goods 
had been purchased upon fraudulent representations, the attach-
ing creditors had an election of remedies. They might rescind 
the sale and replevy the goods, or they might affirm the sale, 
sue for the purchase price, and attach the goods upon the ground 
t at they had been fraudulently purchased. Had it not been 
or the mortgage, it would only have been necessary for the 

a tac ing creditors to show that the debts were fraudulently 
contracted, to sustain their attachment; but in order to attack 
th6 m?r^®aoe’ and to show that they had a title superior to 

la o the mortgage creditors, it was necessary to go further, 
do 6 ln°rtgage was fraudulent. This might be
a ^h evidence that the mortgage was taken in pursuance of 

^^rau(^ the general creditors, or that the mortga- 
"ood k secur^y with the knowledge that .it covered 
tions W ^een Puchased upon fraudulent representa- 
stanroc^ at the purchases were made under such circum- 
reclaim tk W°U ent^e tbe vendors to rescind the sale and 
valid su p / goods. They chose, it is true, to treat the sale as 
the vendp k + Purcbase price, and thereby affirm the title of 
Their annT’k n°t thereby affirm the mortgage,
selves to W°if went no farther than the sale from them- 
gage and t° !k& S°n’ Their ^P^bation went to the mort- 
remedies and k a^°ne’ There was, indeed, an election of 

aving made an election the attaching creditors
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were bound thereby. But such election went no farther than 
to affirm the sale, under which they were at liberty to attach 
the goods as still belonging to the vendees. They were bound 
no farther by the fraudulent mortgage of such goods than they 
would have been by the fraudulent assignment of them, and 
no class of cases is more common than that of attachments sued 
out for goods which are claimed to have been fraudulently as-
signed.

The instruction complained of is fully supported by the re-
cent case in the Supreme Court of Kansas of Wafer n . Haney 
County Bank., 46 Kansas, 597, which holds directly that an ante-
cedent creditor, who knows that his debtor procured goodsand 
merchandise by fraudulent means, cannot by a chattel mortgage 
secure a lien upon such fraudulently procured goods, adverse to 
the innocent vendors of such goods. This was also an action 
by a chattel mortgagee against the sheriff who had seized un-
der attachments a stock of goods belonging to the attachment 
debtor. The distinction relied upon by the plaintiffs in this 
case was noticed in that, the court remarking that these goods 
having been obtained from the attaching creditors by fraudu-
lent means, the debtor acquired no title to them, and the attach-
ing creditors would be justified in retaking the goods, or they 
could waive the tort and bring an action for their value, in 
which case knowledge of the plaintiffs that the goods had been 
fraudulently obtained, did not put them in a position of ona 
fide purchasers or enable them to set up the mortgage agams 
attaching creditors. ,

In the cases relied upon by the plaintiff, but one ( 
Burns, 132 Mo. 214) is in point. In that case it was held t a 
where defendants procured goods by fraud, and transferr 
same in trust for a bank, to secure a bona fide indebte ness’ 
mere knowledge of the bank that the goods were so Procu^’ 
and that the defendants intended to defraud their ot er * 
itors, is not sufficient to avoid the trust deed at the sui 
creditor, who did not seek to disaffirm the sale of Pr^Pe^ 
him to defendants. The suit was by attachment or e 
ery of an amount for flour sold by plaintiff to thes e e 
under which the sheriff seized certain property. e
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under the deed of trust filed an interplea, claiming the prop-
erty so seized under his deed. The court held that the plain-
tiff, by suing upon his account, waived the fraud in the sale, 
and treated it thereby as the property of the defendants, with 
the same power of disposition in the defendants over it as of 
any other property owned by them. It was said: “If the 
debts secured by the deed of trust were honest debts, and the 
property conveyed was not excessive, and no collusive agree-
ment shown between the defendants and the bank and Ayr 
Lawn Company or the trustee in the deed of trust for the use 
of the defendants, the deed of trust must be maintained, and 
there was nothing to submit to the jury. No proof was of-
fered or claim made at the trial that any part of the property 
conveyed by the deed of trust was, by agreement between defend-
ants and the beneficiaries, to be held for the use of defendants. 
Then proof of fraud on the part of defendants in procuring the 
property would have no tendency to prove such a result. If the 
debt secured was honest, the dishonest methods of defendants 
in gathering to themselves the property, and the knowledge of 
hat fact by the beneficiaries, together with a knowledge of 
e en ant s intention to defraud their other creditors in mak- 
o t e deed, all would not invalidate the deed or make avail- 
? » P aintiff the property thus conveyed in this character of 

i was Emitted in the case that the plaintiff had an 
nS« ■■emedies, but it was said that “the action of the
w.« CaSe was based upon a contract of sale, and
it an fC°n ™a^10n it and a waiver of all fraud involved in . 
contest 6 interpleader are concerned in the
allee- d a P^P6^7' The s°le inquiry, then, was as to the 
trust to th^’V^i ^P081^11 of the property by the deed of 
upon the plaintiff^Wlth the burden of its establishment 

maTeVno d^1* tO a°Cept this view of the law* We think it 

the action bo ^enCei t0 tbe ri^bts of mortgagee whether 
gagee can hold th^ °v assumPsit- In either case the mort-
tice, but not nth 1 be be a fide purchaser, without no-
sale and sue in attaching creditors rescind the

p evin, the mortgagees, having knowledge of
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the fraudulent purchase, are in the position of taking a mort-
gage upon property to which they knew the mortgagor had 
no title. If, upon the other hand, the creditors proceed by 
attachment, the mortgagees, knowing that the goods were 
fraudulently purchased, stand in the position of taking advan-
tage themselves of the debtor’s fraud and obtaining a prefer-
ence to which they are not justly entitled. If, as the evidence 
had some tendency to show, they actively participated in the 
fraud, their position is even worse.

It is consonant neither with good morals nor sound sense to 
hold that one may take a mortgage upon the property of an-
other, which he knows to have been fraudulently acquired, and 
to which the purchaser has no valid title, whether the vendor 
elect to pursue the purchaser by a retaking of the property, or 
by an action for the price and an attachment of the property 
to secure the debt. Whichever remedy be pursued, the fact 
remains that, at the time the mortgage was taken, the mort-
gagor had a voidable title to the property mortgaged; and 
while an election to sue in assumpsit recognizes this title as be-
tween him and the vendor, such recognition does not redound 
to the validity of the mortgage, which must be judged of by 
the circumstances under which it was taken. In other wo s, 
the suit in assumpsit affirms the title of the vendee but not t e 
title of his mortgagee. .

It is at least open to doubt whether, if the mortgagees a 
disposed of these goods, an action might not have lain agams 
them for their value, upon the same principle that supports an 
action, where the seller is induced by fraudulent representation» 
to sell goods to an insolvent third person, from whom t e 
representing third person afterwards obtains them. An ac w 
lies on the assumption either of a fraudulent conspiracy r 
dering such participant liable, or upon the groun . 
nominal purchaser was only a secret agent for the misr!^ 
senting party, who finally bought the goods. Bic ’ 
1 Stark. 20; Hill v. Perrott^ 3 Taunt. 274; Phelan v. , 
2 Gill. 462; State v. Schulein, 45 Missouri, 521, c 
Pers. Prop. sec. 612; Benj. on Sales, 4th ed. sec. •

The other cases cited by the plaintiffs are not in poi
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O'Donald v. Constant, 82 Indiana, 212, the evidence showed 
that the debtor who purchased the goods fraudulently turned 
them over to certain preferred creditors who had no knowl-
edge of the fraudulent purchases. The case of Bach n . Tuck, 
126 N. Y. 53, merely holds that a suit for the price brought 
with knowledge of the fraud was a ratification of the sale, 
and estopped the vendor from rescinding it and suing in re-
plevin. The cases of the First National Bank v. LfcKinney, 
47 Nebraska, 149, and Thomason v. Lewis, 103 Alabama, 426, 
are to the same effect.

Upon the whole, we see no error in the judgment of the 
Supreme Court, and it is therefore

Affirmed.

MORAN u HORSKY.

ERROR TO THE SUPREME COURT OF THE STATE OF MONTANA.

No. 177. Argued and submitted March 12,19OO.-Decided May 21,1900.

if neglected t0° lon& must be treated as an abandoned 
right, which n</court will enforce.
the instrumental?ty °+ & lan^ paten^ does not appear upon the face of 
and the land i ’ 01 m^ters.of.which the courts will take judicial notice, 
as ordinary y within the jurisdiction of the land department
technically morp1» / United States’ H WOuld seem to be

The defence of lap] ccuiate to say that the patent was voidable, not void.
ent defence -PU m thlS CaSe’ ’S the assertion of an independ- 
laws of the Uni to 1 UP°n the concession that there was, under the 
delaytrespect to it«and C°nCeding that, says that the 

court is of opinion ti 1°U prevents its present recognition; and the 
this case was bZa ® CiSi°U °f the SuPreme Court of Montana in 
enou§h to sustain its ^udgment^6^^6^ nOn'Federal broad 

patent was^u^ CT a™ i^ f°!lows: On June 15’ 1872’ a 
County, Montana T pr?bate jud£e of Lewis and Clarke 

ern ory, for the townsite of Helena, in trust


	BROWNING v. DE FORD.

		Superintendent of Documents
	2025-07-05T00:35:12-0400
	US GPO, Washington, DC 20401
	U.S. Government Publishing Office
	GPO attests that this document has not been altered since it was disseminated by GPO




