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Statement of the Case.

CASTNER ». COFFMAN.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE FOURTH
CIRCUIT.

No. 113. Argued January 23, 24, 1900. — Decided May 21, 1300.

On the facts as detailed in the opinion of the court, it is held that there
was no error in the decree of the court below.

Tris suit was commenced on March 12, 1897, in the United
States Circuit Court for the District of West Virginia, sitting
in equity. On the date mentioned a bill of complaint was filed
on behalf of Samuel Castner, junior, and Henry B. Curran, co-
partners, trading under the firm name of Castner & Curran.
The defendant named in the bill was W. H. Coffman, doing
business under the name of Pocahontas Coke and Coal Company
and W. I. Coffman Coke Company. The relief prayed was
substantially that the defendant might be perpetually restran_led
from using or imitating the name Pocahontas in connection
with the selling, advertising or offering for sale, of coal. The
relief thus asked for was based upon the averment that the word
Pocahontas was a trademark for coal, which trademark was
owned by the complainant firm, and besides that the word in
question had come in the course of business to designate the
coal offered for sale by the complainants, and that the use (_)f
the name by the defendant was calculated to deceive thg public
into believing that the coal dealt in by him was coal which had
been inspected and graded by the complainants, and would tlnu?
operate to defraud the complainant, and constituted undue ant
unlawful competition in trade. -

Affidavits and exhibits were filed with the bill in SUPPOPt a
a motion for an injunction. A demurrer to the bill having bet;}]-
overruled, the defendant filed an answer, accompamfaq by a
davits and exhibits in opposition to the motion for an InJunctl‘Oﬂi-‘
Several affidavits in rebuttal were thereupon filed on be}.'a“f?r
the complainants. Upon the record thus made the motion 10
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an injunction was heard, and, after consideration by the court,
it was decreed as follows:

“That the defendant in his own name, and in the name of
the Pocahontas Coke and Coal Company, and in the name of
the W. H. Coffman Coke Company, and his servants, attorneys,
associates, confederates, agents and workmen, and each and
every of them, be and the same are restrained and inhibited
from using the name ¢ Pocahontas’ or ¢ Pocahontas Flat Top’
in connection with his business, the court being of the opinion
that the complainants have a right to use the said word ¢ Poca-
hontas’ for the purpose of indicating that the coal was from
the Pocahontas field, and that the complainants have the sole
right to use said word as indicating the character of coal they
sell.  But this injunction is not to restrain or inhibit the defend-
ant or his agents from advertising, offering for sale or selling
coal from what is known in Virginia, or West Virginia, as the
Pocahontas coal field, or advertising the coal as so mined and
produced from that field, and this injunction shall not apply to
transactions of the defendant already concluded by actual ship-
ments of coal.”

The defendant appealed to the Circuit Court of Appeals for
the Fourth Cireuit, Among the assignmentsof error filed was
the following': .

% .H. The court erred in rendering any decree at all until the
merits of the said cause, as put in issue by the pleadings, were
fully developed by proofs adduced in the proper order of chan-
¢ery proceeding and practice.”

‘ Tb? Circuit Court of Appeals reversed the decree of the Cir-
;llll.t l("]k;urt and remanded the cause, with directions to dismiss
inll; h:‘;.r ff was held that the complainants had no trademark
il ;(Sn“ fP(})lcahontas; that. they were not entitled to the ex-
Chzn'actere:; tu:f':mrg to designate the coal sold by them, or its
g ;lt e 1CZ; 1 ut, on ‘qhe contrary, that the wo'rd Poca-
1cate mined in the Pocahontas coal field, and
comlm-;n»-\ﬁtlpl‘o};iucers of.that region had the right to use it in
G ~'|1owlut € complainants. The com.rt held that the' proof
R ‘at the defendant had practiced any deception on

PHUDLC or that he had perpetrated any fraud upon the ap-
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pellees. Before the mandate issued, however, a rebearing was
applied for, and the reviewing court was asked to provide in
the mandate, after reversing the order granting a preliminary
injunction, that the parties should “ proceed to take their proofs
in order that the cause may thereafter be heard upon pleadings
and proofs, to the end that a final decree may be entered.” This
petition for a rehearing was denied, the court stating:

“We are clearly of the opinion, not only that complainants
below are not entitled to an injunction, but also that there s
no equity in their bill, and that, therefore, it will be a useless
expenditure of time and money, and cause fruitless delay, to
take the evidence mentioned in the petition for a rehearing.”

The cause was then brought to this court by writ of certiorari

Mr. Avthur von Briesen and My. Frederick P. Fish for Cast
ner. Mr. Henry E. Everding was on their brief.

Mr. E. B. Stocking for Coffman.

Mgz, Justice Warrk, after making the foregoing statement,
delivered the opinion of the court.

The complainants in their bill predicate their asserted right
to the sole and exclusive use of the name Pocahontas, as apply
ing to coal, upon two grounds: First, the ownership of tht? al
leged trademark, which it is averred the complainants .achH‘L:"l
from the Southwest Virginia Improvement Company 1n AP“_I’
1895 ; and, second, upon a use by the complainants and thelr
predecessors in right of the word Pocahontas as a trademark or
name to designate the character and the quality of the coal def}ll
in by them. In other words, the complainants contend that TOTI
many years prior to the period when they assert they were vest?
by the Southwest Virginia Improvement Company with ¢ iel
ownership of the alleged trademark they, as licensees ol Sﬂliil
company, used the word Pocahontas to designate the coal So.l
by them, to such an extent that that word, as applied to co&
came to represent in the public mind the coal of the complaf.";
ants; that this continued up to the time the trademaﬂi e
acquired, and from that time down to the filing of the bill
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Whilst the propositions above stated portray the rights as-
serfed by the complainants in their bill, in their proof and in
the argument at bar, a wider contention is advanced—that is,
that the complainants have a right to the name Pocahontas,
not only because they acquired it whilst acting under a license
from the Southwest Virginia Improvement Company and as
the assignees of a trademark owned by that company, but that
they have a right to the name Pocahontas independently of the
existence of any such right in the Southwest Virginia Improve-
ment Company, or of the ownership by that company of a trade-
mark embracing that name. Without stopping to consider the
conflict which is engendered by this latter view, we shall at
once proceed to an analysis of the evidence in the record, for
the purpose of ascertaining whether the complainants have the
exclusive right claimed by them, derived either as licensees or
assignees of the Southwest Virginia Improvement Company, or
In any other way.

The coal which was the subject of the dealings had by the
complainants as averred in their bill, was the product of what

isrknmyn e.ts.the Great Flat Top coal region of Virginia and
West V Irginia. It is referred to in the bill of complaint as “a

FI"act or field of smokeless bituminous or semibituminous coal.”
The initial operations in the development of the region were
b?gllTl In 1881 by a Virginia corporation styled the Southwest
\ll’g‘lfua Improvement Company. Some surface work was
done in the fall of that year. In March, 1882, the first blast
Was put in what was termed the east mine ; a contract was
(‘klvosed to run .that mine one mile; also the air course and the
‘;n(zi i-éliStflnlne: These mines were situated respectively east
ey O(In t:i stream called Coal Branch. As early as March,
s &6r1‘0111{1‘a0t was made‘ to 'supply coal from these mines to
i o t«;Tld W'Vestern Railway Company. The l?r'anch of
e ?1 he mmes,. however,. was not completed until March,
As &-t,“%-l;lt 1eE first shlpmgnt of coal was made- ir} that month.
loc:ttexl“ne‘ ﬂt the operations referred to a mining town was
Y 7:1 )gfl‘t Of;he mines, and was called Poca‘hontjas. It was
i fl > ollice m 1882. Tt had a population in January,

» 01 one thousand souls, and was incorporated by the legis-
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lature of Virginia in 1884 under the name of Pocahontas. The
Improvement Company also named its mines the Pocahontas
mines, and from the beginning appears to have sold the product
of its mines as Pocahontas coal.

Without minutely tracing the development of the coal field
in question, it may suffice to say that either by acquiring coal
lands from the Southwest Virginia Improvement Company, or
from other sources, a land company, known as the Flat Top
Association, became interested in lands within the coal field in
question, and by 1885 several mines additional to those owned
by the Southwest Virginia Improvement Company were being
worked by other operators. The connection of the complain-
ants or their predecessors with the mines or coal field in ques
tion arose as follows:

While it is alleged in the bill that “some time prior to Jan-
uary, 1884,” Castner & Company, Limited, a corporation, “ dealt
in, inspected and sold coal from such region or field aforesaid,”
there is no proof in the record even tending to show that Cast
ner & Company had any connection with Pocahontas coal prior
to January 1, 1885. Indeed, as it will hereafter develop, the
fact that they did not represent that article is clearly inferab_le
from a statement made by them in an application for the regis
try of an alleged trademark.

It is established that in July, 1883, one William Lamb was
the agent of the Southwest Virginia Improvement Company,
at Norfolk, Virginia, and that the general sales agent of the
company was one Edward S. Hutchinson, who was located in
Philadelphia, at which place the general offices of the company
were established. Castner & Company, Limited, became the
general tidewater coal agent on January 1, 1885, for the produci
of all the mines then in operation in the Great Flat Top coa
region, including the product of the original Pocahontas mmesi
This appointment was the outgrowth of an agreement entere
into between the Norfolk and Western Railroad, the Southwest
Virginia Improvement Company, the Flat Top Coal Cor‘npfln_y
and three lessees of the latter company operating coal 111111?)5”1;1
the region referred to. This agreement was made on the 2t (l;
of December, 1884. It provided for the handling of the enti”
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coal output of all the then producers, and of any subsequent
operators in said region, by a general coal agent, to be appointed
by the railroad company. The contract, moreover, provided
for the appointment by the railroad company of another per-
son, to be known as the general tidewater coal agent, and who
was to be subject to the general direction and management of
the general coal agent. It was also stipulated in the contract
that the general coal agent should perform outstanding con-
tracts of the Southwest Virginia Improvement Company for
the delivery of coal. Castner & Company, Limited, were ap-
pointed the general tidewater coal agent under the agreement.

In passing, it is proper to notice the fact that the coal mined
in the various collieries in operation at the date of this agree-
ment, as is the case with the mines now being operated, was
from the same seam as that mined at the original Pocahontas
mines, which seam was then known as the “ Nelson or Poca-
ho_ntas bed, No. 8 Tt clearly appears from the record that
prior to the date of the contract above mentioned, at a time
when the predecessors of the complainants appear to have had

nothing to do with the product at the Pocahontas mines, the
coal mined from the Pocahontas vein had become well and fa-
vorably known as a coal of high grade. Thus, in a letter from
sales agent Hutchinson, dated July 5, 1883, he states: “ We are
all especially pleased with the testimonial from Mr. McCarrick,
and it confirms the view we have all along entertained, that the

‘I’OG&hor'ltas coal is the best steam coal in the market.” So, also,
In the el.ghth article of the contract between Castner & Com-
pany, Llrr}ited, and the railroad company, by which the former
:‘}']‘;St a‘l‘)yrl)‘mnted the general tidewater coal agent, it was recited
s ;; 8 he coal from the Great F%at Top coal region has proved
especiall ??pemor quality, and sultable'for steam purposes, ar%d
the Wesz IO:i‘the use of ocean stefmlshlps, as well as for sale in
Suppiie(l i flt}ian and South Amerlcan markets.” That the coal
of iﬁfﬂlzi.)l? el'producers mlght, h(?\vever:, in some instan'ces, l?e
the 00111 ! ‘11(113 1ty ’was recognized in a stipulation contained in
. pro l;lcers contract, providing for an allowance to. be
T aflo“?;m asers of coal because of inferiority of quality,
Bt o nce to be deducted from any amount found due or
might become due to the producer,
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‘While the contract between the coal producers and the agree-
ment appointing the general tidewater coal agent are contained
in the record, the agreement appointing the general coal agent
was not put in evidence. One of the complainants, in an affi-
davit dated March 18, 1897, attached as an exhibit a monthly
statement rendered by the coal agent, which is headed “ Office
of the General Coal Agent, Roanoke, Virginia, February 15,
1885.” Nowhere in the statement however, is there an inti-
mation as to who was such coal agent. It is plainly inferable,
however, from the excerpt which we now make, who was the
appointee to that responsible position. The extract we make
is from the issue of October, 1891, of a publication styled, “The
Iron Belt.” It reads as follows:

“PocanonTtas ComPANY.

“The Pocahontas Coal Company, organized January 1, 189
(18851). Officers: William C. Bullitt, president; D. IL. Mat-
son, secretary and treasurer; H. N. Claxton, general agent;
John Twohy, superintendent piers, Norfolk; general office,
Roanoke, Va.; branch office, Norfolk, Va.; shipping office
Bluefield, W. Va. This company, who makes all sales for the
entire output of the region, assuming all liabilities, shipped
during the year 1890, 1,807,716 tons, and has shipped dlil'lﬂg
the present year to date (October 10th ), 1,628,927 tons. From
present indications,” says Mr. Matson, secretary of the company,
¢ we estimate that for the year 1891 we will ship 2,300,000 tons.

“The Pocahontas Coal Company makes a uniform price for
all coal mined, furnishes inspectors for each tipple where the
coal is loaded, thus guaranteeing to purchasers coal free from
bone, slate and other impurities. This company pays the ones
ators by check the fifteenth day of each month, thus securing
them against losses by reason of bad debts, storage and frelgi!F
rates. The company employs twenty-six sub-inspectors, “"f’
are under the supervision of Mr. W. D. Milne, chief mspecml;
Mr. Milne’s headquarters are at Bramwell, and he makes a towr
of inspection of each tipple at least once a week.”

. headed with
« Pocahontas

So, also, there is contained in the record a letter.
the names of the then officers of what is termed
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Coal Company, shippers of celebrated Pocahontas coal.” On
this letter head was a vignette, presumably the figure of Poca-
hontas. This letter was addressed to the proprietors of the
Indian Ridge Colliery, and referred to the handling by the
Pocahontas Coal Company of the product of that colliery. The
Indian Ridge Colliery, referred to in this letter, is one of the
mines represented by the defendant in this cause. The opera-
tion of this mine was commenced about the date of the letter,
and its product, in accordance with the general agreement al-
ready stated, was shipped through the general coal agent, the
Pocahontas Coal Company.

In the article in The Iron Belt, above referred to, there is
also a statement of the production from 1883 to 1891 of the
various mines controlled in October, 1891, by the Pocahontas
Company, as the general coal agent of all the mine owners or
operators.  This statement showed that from one colliery oper-
ating in 1883 the number of collieries had increased to nineteen
n October, 1891.

'Ll*nder the coal producers’ agreement, as we have seen, the
entire product of the mines in the Great Flat Top coal region,
ntended for rail transportation other than that used for coke,
Was to be consigned to the general coal agent, and only a por-
ton of such product was to be handled by the general tide-
Vater coal agent, whose operations were to be « subject to the
;Z"Z:lts i’ve control, supervision and direction of the general coal

We have already referred to the fact that when the combi-
Eitnlton referred to was formed the coal mined from the Poca-
l’epu?:;i or No. 3 bed, had, under that name, an established
o beon'f Further confirmatory evidence of this fact will
e (101:? _QP‘J-Fed to. Andrew S. McCreath, chemist to the
of Iﬁu%h logical survey, of Pennsylvania, embodied the results
1889 :m-.ir?:em"oh and personal investigation during part of
entirylgall “;\II(‘B fall 0f71883, and the spring of 1884, in a work
. o *)lln.eral Wealth of Virginia,” extracts from which
ey (-)f ned in the recorfl. At page 110 he mentions the ex-
o {:umerous openings on the “ Nelson or Pocahontas

ed (No. 3 of the section,)” and also of some few openings
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on the upper beds, No. 5 and No. 6. Ie farther says (p. 110):

“On Coal Branch, the Pocahontas bed (No. 3) has been ex-
tensively mined at the Pocahontas mines of the Southwest
Virginia Improvement Company.”

At page 150 he says:

“The section at Pocahontas shows the presence of at least
three workable beds above water level, although almost the
entire output of the region at present comes from the No.3
Nelson or Pocahontas bed.

“This handsome coal bed is everywhere present, so far as
explored, with a workable thickness, being 11’ 3” in the vicinity
of Pocahontas, and holding its workable dimensions through
the field for five miles eastward to the waters of Flipping Creek,
where it becomes split into two beds, about 4} and 5% feet
thick.

“To the west of Pocahontas, along Laurel Creek, for a dis-
tance of eight miles, the bed carries its full thickness fairly
well, and shows nearly the same section for a long distance
north of the dividing ridge on the waters of the Elkhorn and
the Tug Fork of Sandy.

% * * % % * * %

“The good quality of this coal has been well establishefi bX
numerous tests, both in the laboratory and in actual practice.

The Pocahontas Coal Company appears to have continued to
act as general coal agent of the producers’ combination untl
the spring of 1895, about the time of the appointment of are
ceiver for the Norfolk and Western Railroad, which company,
as will be remembered, was a party to the original agreement
of the combination. By this time the development of the coﬂll
field in question had largely progressed, and a number of adlhi
tional mines were being operated. A mew company, Ca”{"_‘
the Pocahontas Company, was chartered on March 12, 18%,
and in 1896 this company was handling the coal produced from
numerous mines in the Pocahontas field. Agreements wer%
made, however, by the complainants in March, 1895, d1rect111)
with some of the mine owners formerly represented by‘ge
Pocahontas Coal Company, (among them the Southwest} 'H’j
ginia Improvement Company,) by which agreements compiail
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ants were constituted the general factors and selling agents for
the product of the mines of such owners.

The product of the Indian Ridge mine, now represented, as
we have said, by the defendant, and which was opened in the
spring of 1894, when it ceased to be shipped through the Poca-
hontas Coal Company, as general agent, was marketed through
the agency of the complainants until January 1,1896. From
this last mentioned date until November 1, 1896, the product
of the mine was shipped through the Pocahontas Company, the
complainants having become the sole agents of the latter com.-
pany for tidewater and line trade.

It is plainly inferable from the averments of the bill, as it is
unquestionably established by the evidence in the record, that
f}'om January 1, 1885, the date of the coal producers’ combina-
tion referred to, the product of the various collieries controlled
by the combination was uniformly termed Pocahontas coal, and
the evidence shows that this appellation was made use of as
well upon bill heads and advertising matter of the general coal
agent, and of some, at least, of the producers, as upon the sta-

tionery and advertising matter of Castner & Company, Limited,
the general tidewater coal agent.

It is by the light of the facts just stated that we come to con-

sider the claim
exclusive ow
hontas, as

made in the bill that the complainants are the
ners of the trademark or the trade name Poca-
applied to all coal coming from the Pocahontas coal
use prior to April 1, 1893, they had used the same by
how: (‘mi and permission of the Southwest Virginia Impr.'ove-
ol undpany, and subsequent'to that date had used it as
thai oo - lim assignment of said trademark or trade name to
Lo fl-\.'m-nil] ‘.t[e Improvexnent3 Company. There is no .evidenoe
COmlglai-r]anlt he rec.ord tending to show any express hqejnsg 130
o Stocr their predecgssgr_s from the Southwest Virginia
s e ‘l: -‘I)lm?any, authorizing them to use the name Poca-
the fa.ct;; :\.] _el?c usive trade name or trademark for coal; z}nd
pOSSihlaltha tlltcll we have above stated render it absolutely im-
- pate;]f - 1ere should have been any such valid license. It

© that the word Pocahontas, prior to the formation of

the coal s . 5
m: producers’ combination on J anuary 1, 1885, indicated
VOL. CcLXXVIIT—19

ﬁC](], l:eca
the liceng




OCTOBER TERM, 1899.
Opinion of the Court.

all the coal coming from a particular seam of coal known as
the Poecahontas vein. When the combination was entered into,
creating a general coal agent to dispose of all the coal to be
marketed from all the collieries which were then being worked
or might thereafter be worked in the Pocahontas region, it is
undoubted that the name Pocahontas was applied by everybody
concerned, including the Southwest Virginia Company, as indi
cating coal coming from the region, without reference to the
particular mine from which it was taken, for all the coal was
advertised by the owners and general coal agent under the name
of Pocahontas coal, and was contracted for and shipped under
the same name. Indeed, during the existence of the original
combination the complainants, or their predecessors, who now
assert that they have an exclusive right to the name Pocahontas
as designating the coal sold by them, were acting as tidewater
agents under the supefvision and control of the general coal

agent, for all the mine owners, and were themselves selling the
coal under the name referred to as agents of the owners,“dnd
dealing in such coal, on behalf of the owners of all the mines,

as Pocahontas coal. When the Pocahontas Coal Company
ceased to act as the general coal agent, on the appointment_of
a receiver of the Norfolk and Western Railroad, the complai®
ants, who now assert the exclusive right in themselves to thed
name Pocahontas, became the principal agent for the SaL‘v ol
the coal from some of the mines, among the number one of the
mines controlled by the defendant, putting the product of thm.
mine upon the market, as agent of the owner, as Pocahontas
coal. AN
Destructive as is this state of the proof of the assert;lon tn‘a.‘
there was a license to the complainants prior to 1890 by [“:g‘
Southwest Virginia Improvement Company, the emsteﬂ_ce‘l
such a license is further rebutted by the fact that the{’fe'lf :“I
evidence of any want of knowledge by the Southwest 1’(3:”1{';_
Tmprovement Company of the use by the Pocahontas (‘4(22.11" ]'[:m-
pany or by the producers generally of the designation Poca 1]‘
tas as the name of the coal mined in any and all of the coll{t{{l;r
in operation in the region. Indeed, the exaggerated chard

A : 805 they
of the assertion of the complainants, that prior t 159
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used the trademark as the licensees of the Improvement Com-
pany, is shown by the record. In August, 1885, Castner &
Company, Limited, was under the contract the general tide-
water coal agent, that is, such agent for all the mine owners in
the Pocahontas region.  Although thus representing the owners,
this corporation, on the 25th of August, 1885, filed an applica-
tion for the registry of a trademark, in which it was recited
that Castner & Company, Limited, had adopted for its use as a
trademark for coal the word “ Pocahontas,” and that the same
had been continuously used by said corporation “since about
January 1, 1885.”  This date, it will be remembered, was when
the corporation referred to became the general tidewater coal
agent for the producers of Pocahontas coal. In an affidavit
deposing to the truth of the statements contained in the applica-
tion, it was stated :

“That said corporation (Castner & Co., Limited,) has a right
to the use of the trademark therein described ; that no other
person, firm or corporation, has the right to such use, either in
thg identical form or in any such near resemblance thereto as
might be calculated to deceive.”

The conflict between the claim of license made in the bill
and these sworn assertions in the application to register a trade-
mark requires no comment. The record, however, shows a fur-
ther contradiction. Turning to Exhibit B, attached to the bill,
Whlcl.l 15 the alleged assignment of trademark made in 1895 by
t%le &outhwgst Virginia Improvement Company to Castner &
;}Zmpany , Limited, and under which complainants claim to be
e owneffs oj.? the. trademark Pocahontas, as applied to all
boe 1; ‘:17? nd it recites that Castner & Company, Limited, had
G‘liiputlg?mte(ll on Marc}.l 26, 1895, the agents to sell all the
e coa,l(‘:?; of the mines of the Improvement Company,
‘POCz;honm : as becom(?, known under the trade name, or mark,

as, by adoption and continuous use thereof by the

sai g )
2 corporation, the Southwest Virginia Improvement Com-
Pany.”  Beg

the - idesTjuhi% the document states that the assignor,
Couthwest Virginia Tmprovement Company, “did adopt,

o0 or ahout, the f

mark; the word irst day of July, 1882, as a trade name, or

1 i 1 ]
Pocahontas’ for coal mined in a region o1
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field opened up and operated in Tazewell County, Virginia, in
the year 1882, by the said corporation, the Southwest Virginia
Improvement Company, and which trade name, or mark, itcon-
tinued to use thereafter in its coal mining operations in said
region, or field, from the date aforesaid, as the trade name, or
mark, for all coal mined and sold by it up to the present time.”

Thus we have Castner & Company, Limited, becoming by
contract an agent of the mine owners to sell their coal, putting
it upon the market as Pocahontas coal, and dealing with it &
such, yet filing a claim for a trademark by which it was sought
to deprive the owners of the designation which appropriately
belonged to their product. We find the bill verified by hoth
complainants, one of whom made oath to the application fora
trademark. In such bill it is asserted that at the time the
trademark was applied for Castner & Company, Limited, were
not the owners of the trademark, but were mere licensees of
the Southwest Virginia Improvement Company.

And also it appears that, when in 1895 the complainanis be-
came the principal agents of certain of the mine owners
monopoly of the name of Pocahontas as against all the mine
owners was again sought to be obtained by taking a tr'&n?f?r
of an alleged trademark or name from the Southwest Virginia
Improvement Company, the statements in the paper rectiing
such transfer being in irreconcilable conflict with the affidavit
to the application for a trademark. o’ :

But putting out of mind these contradictions, 1t 1s maaneSL
that, long prior to the purported assignment by the Soutln? eSll
Virginia Improvement Company of the alleged tra(.lemaﬂ\ @
trade name, by the acts of all the parties concerned in the Pr‘}[
duction and marketing of the coal, (including the bOUthI‘V};
Virginia Improvement Company, Castner & Company, )ILI-]-d
ited, and the complainants,) the name Pocahontas mehczf ;11-
the region from which the coal in question came and the nilucl
ral quality thereof, and applied indiscriminately to the prrO(o-l
of all the mines in that region, producing that character 0 im

Although the facts which we have referred to make 1€ lllj,
ble the foregoing deductions, nevertheless W

e state a few al
X i, . . el
tional facts which make the situation if p0551ble yet clear




CASTNER v. COFFMAN.
Opinion of the Court.

In the issue of October, 1891, of The Iron Belt, already re-
ferred to, the region in question was termed the Pocahontas
Flat Top coal region, and the product thereof was frequently
referred to as Pocahontas coal or Pocahontas Flat Top coal.
So, also, in the agreements made by complainants in March,
1893, (after the producers’ combination had ceased to be opera-
tive,) to act as sales agent for the product of certain of the
mines, there is contained express recognition of the fact that
the products of all the mines in that region, whether those
products were inspected and controlled by the complainants
or not, were usually designated and generally known as Poca-
hontas coal. Thus, in a stipulation numbered 3 in an agree-
wment made by complainants with the Pulaski Iron Company
on March 26, 1895, it is recited :

“It is agreed by the parties hereto that the parties of the
second part may act as selling agents for other producers of
Pocahontas coal, provided they shall become and continue to
be the exclusive agents of such producers, and provided fur-
ther that the aggregate amount of coal sold during any year
for the party of the first part shall be less than 2.615 per cent
of the total amount of Pocahontas coal sold by the parties of
the second part during that year.”

. And 10 a supplementary agreement with the same company,

dat‘e'd December 28, 1895, it is said ;

1s:"|5r hat, U.nlpl the expiration of the said contract of 26th March,

;\.-ﬁ]- ,Sea:]ccm (11 Ing to the terms thereof, the party of the first part

e ordispose of no Pocahontas coal whatever save through
€ agency of the parties of the second part.

e The>I< t‘* y i * i - .

s tﬁ)eal' les of the second part hereby promise and" agree
5y revent of the sale or disposition of any Pocahontas
Bk )e pbroducer for whom they may at any time be acting
the sec@.ﬁ I;'L’ :Xcipt through. the agency of the said parties of
WBtich g chlel rt, 2 hat they will at once, on rece'i}.)t of written
e ﬁp‘ar lculars of such sale or disposition from the
Y, Vﬁt‘ rst part, and upon its written request, forthwith
s agency for such producer,” etc.

1ate i
Again, i
&40, In a supplement to The Daily Telegraph, a publication
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at Bluefield, West Virginia, such supplement being entitled
“ Pocahontas Flat Top Coal Field Industrial Edition,” the pro-
duct of the region referred to is frequently spoken of as Poca-
hontas coal or Pocahontas coke, etc. And, as bearing upon the
claim made in the bill, that the coal from this field had acquired
a great reputation in the markets of the world by reason of the
expenditures of time and money made by complainants “in
inspecting, selecting, grading and otherwise maintaining the
superior quality and purity of the said coal,” we call attention
to a lengthy advertisement of the complainants contained in the
publication just referred to, in which appeared no allusion to
an inspection of the product, but wherein it was clearly recog:
nized that the wide reputation of Pocahontas coal was the resylb
of making known the inherent excellent quality of the arm(’:le
itself. The product of the mines represented by the complair-
ants, among which mines was the Indian Ridge mine, now rep:
resented by the defendant, is frequently referred to in the card
as Pocahontas coal. We excerpt portions of the card in the
margin.!

1¢ OASTNER & CURRAN
Are the General Agents for the sale of
Pocahontas Flat Top Smokeless Semi-Bituminous Coal.

¢ Having satisfied themselves by exhaustive analyses and tes'ts that f;OCI:
HONTAS COAL was unequaled as a Steam Fuel, they detefrmmeil ‘rol”:i‘ “
nothing undone to demonstrate this fact and establish its 1epu_t.\:;m{Li
second to no other coal, and owing to their energetic ef?orts m}d ]l‘-:i.;u of
advertising, PocAHONTAS CoAL to-day enjoys the u'nlqu_e _'“St_““; by the
being the only coal in the world that has been ofﬁclally'm'lor;st.‘. Sk
Governments of Great Britain and the United States. It is ah.vxl.‘:w}:lwl‘
testing the speed of Government cruisers built on tl?e _Ulanui-é;;] e
the Secretary of the Navy having issued an order to thl.S effect sl( »\'(-.1 u;ivel."
ago. The Cunard and White Star Steamship Companies DAY i‘; “ood 166
on their Eastern voyages, and with it have made all tl‘nelr fgre; ‘,Liymntives
ords of recent years. It is conceded to be the Best Fuel -}vl /0C0
and Stationary Engines, and its supremacy as a Steam Fue

lished beyond dispute.

] is now estal-

- |5 THE
" KABLE I¥

¢ THE RECORD OF POCAHONTAS COAL IS THE MOST REMARK

HISTORY OF THE TRADE.

ot
shipments for that year amou

«The first mine was opened in 1883, the
ing to only 75,000 tons.
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Now, this advertisement of the complainants makes it clear
that they were offering for sale, not the particular product of
any one mine, but that the Pocahontas coal which they adver-
tised was derived from numerous collieries within the Pocahon-
tas region. Indeed, when it is considered that coal from the
Indian Ridge mine, which the defendant now represents, was
for a time represented by the complainants, and the coal there-
from sold by them as Pocahontas coal, the contention now
advanced amounts but to this, that an agent can deprive the
principal of his property by appropriating it to himself, and that
complainants, because they were entrusted, first, in a subordi-
nate capacity as tidewater agents by many of the mine owners
and then in a more enlarged capacity as general agent, with
power to represent and act for the producers, have come into
the position where they can virtually exercise a monopoly of sale
as to the product of all the mines in the Pocahontas region by
compelling every mine owner in the Pocahontas field to offer
1o coal on the market unless the description be qualified or un-
less the coal be confided for sale to the complainants.

It 18 insisted, however, that the appellate court should have
complied with the request contained in the petition for a re-
hearing, and remanded the cause to permit further proofs in
Support of the material allegations of the bill. In Mast, Foos
& Co. v, St(?@e?' Manufacturing Co., 177 U. S. 495, we consid-
ie"e'l ?_}‘e question as to the power of a Uircnit Court of Appeals,
n ‘eviewing the action of a Cireuit Court in allowing a tem-
?Orary njunction pendente lite, upon affidavits, to consider the
I{?isle upon the merits and direct a final decree dismissing the
UL Tt was held that the propriety of the exercise of such a

EOWer must be determined from the circumstances of the par-
lular case.  And it was added :

*“In 1895 there were thirty-
uding tonnage converted in
) “Not ouly is this coal fam
1ts reputation has
haviug been offigial

eight collieries in operation, whose output (in-

to coke) aggregated 3,500,000 tons.

ous for the immense growth of its tonnage, but

ILIS'(\ increased, until to-day it enjoys the distinction of

States i ly indorsed as t'he best American steam coal by the United
" Zepartinent, the United States War Department, the British

Minister o4 Washi
: shington, all t, : . .
ing companes, ety he leading steamship, railroad and manufactur-

el
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“If the showing made by the plaintiff be incomplete; if the
order for the injunction be reversed, because injunction was not
the proper remedy, or because under the particular circam-
stances of the case it should not have been granted ; or if other
relief be possible, notwithstanding the injunction be refused,
then, clearly, the case should be remanded for a full hearing
upon pleadings and proofs. But if the bill be obviously devoul
of equity wpon its face, and such invalidity be incapable of rem-
edy by amendment ; or if the patent manifestly fail to disclose
a patentable novelty in the invention, we know of no reason
why, to save a protracted litigation, the court may not order
the bill to be dismissed.”

As respects the case at bar, we are satisfied from the aver
ments of the bill and the proof that no supplementary evidence
could be offered which would alter the indubitable conclusion
that no exclusive right to the trademark or trade name Poca-
hontas exists in the complainants. Further, we concur in the
conclusion of the Circuit Court of Appeals, that the bill, upon
its face, is devoid of equity. It is fairly to be inferredl from
the averments of the bill that it charges that while acting as
agents of the owner of one of the mines represented by the de-
fendant, and of the owners of many other mines in the same
region or field, there was applied by the complainants to the
product of all the mines the appropriate designation Pocahontasv
coal, a description which applied to all the coal produced 1_})
the operators in that region, and which was correctly df%SC"lPé
tive of such product. Whether, as claimed, the reputation ]O,
the coal was enhanced by careful inspection and gradmg ‘J)
the complainants or their predecessors, is left conJeqtural Jf
the record. But if it be conceded that the proof on thlg branci
of the case was certain, it could operate no change of ?'esuhl:
In inspecting and grading the coal, complainants and tlv'euj plllkv
decessors were but agents of the mine owners. Ce'rtaml,\ 1 in]z-.
agent cannot be heard to say that he may @ppT?Pr_late EO, []hut
self the name belonging to the product of his principal, OI] ik
he may affix the name to coal for his own purposes, and
for the benefit and advantage of his principal.

p A hi he com-
Keeping in mind the circumstaunces under which the
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plainants made whatever use they did make of the appellation
“Pocahontas,” as applied to coal produced from the Pocahon-
tas coal region, we can perceive no just ground for the claim
that there was unfair competition in trade, by reason of the
acts averred to have been committed by the defendant. In
substance, the alleged wrongful acts were averred to consist in
the advertising in various forms by the defendant of the coal
handled by him, as “ Pocahontas” coal, when in fact such coal
is a “very inferior and very impure coal.” It was also averred,
in the alternative, that such acts were done with the intent to
cause the purchasers of said coal to believe “that the same was
sold by your orators, or is of the quality of that sold by your
orators.”  The effect of the advertising of the coal handled by
the defendant, as “ Pocahontas” coal, it is also asserted, is that
purchasers of the coal dealt in by the defendant are liable to
and will be deceived by such representations into purchasing
such coal “as your orators’ superior and specially selected coal.”
It.ls further averred that purchasers have in fact been so de-
cetved, and that the “reputation of your orators’ ¢ Pocahontas’
coal has thereby been tainted.” Leaving out of view the em-
phatlc dfanial of the defendant, that the coal handled by him is
tanywise inferior to that handled by the defendant, it is plain
from thelz averments in the bill that the alleged inferiority in
IE: 20:'1 is grounded.upon the supposition of a want of careful
wefecalgn and gradmg. We do not think, however, that if it
bt dcttl'tbatflt had become generally known and recognized
o ‘clou}m ic that the complainants, while in the employ of
i pPO(}uceI‘s of the P'ocah'ontas coal field, inspected and
the 1o Utletploduct of the mines in such manner as that thereby
lliil'lf"spnl 31191-] of the coal was enhanced, that the owners of
dESi(—ﬂ)‘Eté"t;l(il’l}g Pocaho‘ntas coal thereby lost their right to
pOSS?hiL]ihr t‘]i-utl coal by its appropriate name, because of the
o 'fu : 1“1 some person, l.)y reason of the coal being termed
nsnens ot oy Was, might be induced to believe that it was still
I\)eeted by complainants.

T h"f""ﬂ already said, in its final analysis, the right which
” ainants assert amounts but to the contention that be-
-Ohe time they were the agents of the owners of coal

the commpl
canse
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mined from the Pocahontas field, and had sold the same as
agents for the owners under its correct name, they thereby di
vested the owners of their property, and have acquired a monop-
oly of selling all the coal from the Pocahontas field under its
appropriate name. We think there was no error in the decree

of the Circuit Court of Appeals, and it is therefore
Affirmed.

CLARKE ». CLARKE.

ERROR TO THE SUPREME COURT OF ERRORS OF THE STATE OF CON-
NECTICUT.

No. 216. Argued April 9, 10, 1900. — Decided May 21, 1900.

It is a doctrine firmly established that the law of a State in which land ‘iS
situated controls and governs its transmission by will or its passageln
case of intestacy. .

The courts of a State where real estate is situated have the exclusive rlglﬂ
to appoint a guardian, of a non-resident minor, and vest in such gua':'han
the exclusive control and management of land belonging to said minok
situated within the State.

Tiss writ of error was procured for the purpose of obtaining
the reversal of a judgment of the Supreme Court of Errors of
the State of Connecticut, which, as respected real estate Sll;
uated in the State of Connecticut, refused to follo'w apd apply
a judgment of the Supreme Court of South Carolina interprel
ing and construing the will of Julia H. Clarke.

The facts from which the legal questions presen
as follows: g,

Henry P. Clarke and Julia Hurd intermarried in Ne B
in 1886, and immediately thereafter went to Southn ( (‘]lvlullied
where they afterwards continuously resided. Mrs. ( l:lrxeli 5
on February 10, 1894, owning real and persopal 'pI‘OPerti)é b
South Carolina, and also real estate situated 1n (.orinec~ e
Two daughters survived, one, Nancy B, aged five years
other, Julia, aged about two months.

ted arise are

w York
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