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Statement of the Case.

CHESAPEAKE AND OHIO RAILWAY COMPANY .
HOWARD.

ERROR TO THE COURT OF APPEALS OF THE DISTRICT OF
COLUMBIA.

No. 247. Argued April 17, 18, 1900. — Decided May 21, 1900.

The wife of the defendant in error, while travelling from Louisville to Wash-
ington on a through ticket, in a car of the plaintiff in error, and on a train
conducted by his agents, was run off the track and down a bank in con-
sequence of the weakness of a wheel which might have been known, and
suffered a serious and lasting injury, for which an action was brought to
recover compensation. The defence set up that at the time the accident
bappened the train was managed by a Connecticut company to whom the
road had been leased. Held, that that fact would not bar a recovery;
that if notwithstanding the execution of the lease the plaintiff in error,
through its agents and servants, managed and conducted and controlled

the :lrain to which the accident happened, it would be responsible for that
accident,

Tur railroad company seeks by this writ of error to reverse
a judgment obtained against it at a trial term of the Supreme
Court of the District of Columbia in favor of defendants in
error, which judgment has been affirmed by the Court of Ap-
peals of the District.

The defendants in error are husband and wife, and the action
Wwas brought by them to recover damages alleged to have been

Sustained by the wife because the car in which she was riding
Tan _Off‘ the track while forming part of a train in transit from
Louisville, Kentucky, to the city of Washington, D. C. The
a(l?CIdent occurred during the night of November 16, 1886, at a
E}?}zz ‘(\:Iallsd Soldier, iq the State of Kentucky, and about 60
runninwes ofl the e?ast line of tl?e State, and while the train was
Sandy & Onl the rails of the El.lzabethtown, Lexington and Big
b ari; 1‘3&3 Company, which was a Kentucky corporation.
the tr‘a e 0:11 ‘(?h.dsclaratl(.)n of the plaintiffs below alleged that
s s r\tllc the wife was a passenger was operated and
Sl i;x Uy the agents of 'the plaintiff in error, and that the
€rror was managing and operating a line of railway
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between the cities of Louisville, in the State of Kentucky, and
Washington city, in the District of Columbia, and upon said
line of railway it was a common carrier of passengers for hire;
that on the 18th of November, 1886, the plaintiff, Laura P.
Howard, purchased from the agents of the defendant, at the
city of Louisville, a ticket entitling her to a passage upon the
railway from the city of Louisville to the city of Washington,
and the defendant, it was alleged, thereupon became bound to
safely carry and transport her from the city of Louisville to the
city of Washington, but the defendant did not carry or trans-
port her safely, and that near the town of Soldier, in the State
of Kentucky, by the unskilifulness, carelessness and wrongful
neglect and mismanagement of defendants’ agents in charge of
said train, the sleeping car in which she was riding left the
track, and went down an embankment and was demolished, and
she was badly wounded and injured, and that by reason of these
injuries she suffered great pain, and has been rendered per-
manently unable to do any business.

The defendant took issue upon these allegations, and the case
went to trial. It has been twice tried, and upon the first trial,
when all the evidence was in, the court directed a verdict for
the defendant on the ground that no liability on its part had
been shown for the accident in question. Upon appeal to the
Court of Appeals of the District that court reversed the judg:
ment, 11 App. D. C. 300, and granted a new trial. A retrial
was had, and the jury found a verdict in favor of the plaintif,
upon which judgment was entered, and on appeal it has been
affirmed by the Court of Appeals. 14 App. D. C. 262.

Mr. Leigh Robinson for plaintiff in error.

Mr. R. Ross Perry for defendants in error. M7 Jaonej
Francis Smith and Mr. R. Ross Perry, Jr., were with him 0
the brief.

Me. Justicr Prckman, after stating the above facts, deliv-
ered the opinion of the court.

The injuries sustained by Mrs. Howard, as shown by the ev!




CHESAPEAKE & OHIO RY. CO. v. HOWARD. 155
Opinion of the Court.

dence, are very serious, and undoubtedly permanent. The acci-
dent happened at night, the car in which she was sleeping lett
the rail and went over an embankment about thirty feet high,
and was broken to pieces. She was released from the car and
taken to a cottage by the wayside, and subsequently was given
a berth in a sleeping car and brought to Washington.

On the trial she was sworn as a witness, and testified that
the disease was evidently progressing, because she could not sit
up as long ; that she could not walk any distance; could not
ride in the street cars without great suffering; that she suffered
in various ways a great deal, in her head and in her spine, and
was never free from pain. The suffering in her head was at
the base of the brain, and if she wanted to see anything back
of her she had to turn her entire body ; she could not turn her
head either way. She said she had been under the doctor’s
care most of the time during the past eleven years up to the
time of the trial.

.Dr. Chrystie, a specialist in spinal diseases, testified on the
trial that Mrs. Howard placed herself under his treatment early
In 1887, and had been under his treatment ever since. He said
that she was suffering from an incurable spinal affection, which
\Vas progressive, occasioning great suffering and almost total
disability. The witness had contrived and made for her an
appargt.us grasping the hip and extending up to the shoulders
and giving support in front, which steadies the back as a broken
'>f>ne would be steadied, and this gives her partial relief, but the
'1IS§ase is located so low down, so much superincumbence of
weight above, that it does not give her complete relief. The
“Pparatus is made of steel, and the doctor said should be worn
([:onstantly, and she should sleep in it at night. It is necessary
O‘T her. to wear it every hour for comfort, as well as for the
P“’lte.c‘tIIOH of her backbone. The disease is progressing slowly,
\Lvm ,lll 1t had not been for this spinal assistance, he thought she

ould havg had complete paralysis.
turl-:lt %‘:pzllftfii e(:ft 1;110 “z:OGid.ent she was a clerk in‘the Agricul-

: ashington, but since that time has been

compelled to oiy D
a0y work, give up her position, and has been unable to do
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The probable cause of the accident, as shown by the evidence
given by the plaintiffs, was an imperfect flange on one of the
wheels of the sleeping car in which Mrs. Howard was riding.
It did not appear that a careful inspection could not have dis
covered the defect. There was evidence also given as to the
train being driven at a reckless rate of speed at the time. We
think there was sufficient evidence of negligence to carry the
case to the jury.

The most important question, that of the liability of the de-
fendant company for the consequences of an accident on the
road of another company, arises upon the evidence now to be
considered.

In order to sustain their claim the plaintiffs gave evidence
showing the following facts: The Elizabethtown, Lexington
and Big Sandy Railroad Company, hereinafter called the Ken-
tucky company, was incorporated by an act of the legislature
of Kentucky, approved January 29, 1869, for the purpose of
building a railroad from Elizabethtown to a point on the Big
Sandy River at or within 20 miles of its mouth, all within the
State of Kentucky. By a subsequent act the company Was
authorized to sell the railroad or lease the same whenever It
might be to the interest of the company to doso. The Big
Sandy River is the boundary line between the States of West
Virginia and Kentucky.

At this time the Chesapeake and Ohio Railway Company,
the plaintiff in error, (hereinafter called the Virginia company,)
or its predecessor, had been incorporated by an act of the legis-
lature of Virginia, and was operating its railroad from Phqebus,
a station about a mile east of Fortress Monroe, in Virginia, to
Huntington, in the State of West Virginia, and about eight
miles east of the Big Sandy River.

In 1877 the legislature of West Virginia passed an act pr
viding for a terminus for the Chesapeake and Ohio Railway on
that river, and for the building of a bridge over it so as to ¢O™"
nect with the road of the Kentucky corporation. That QOTPO‘
ration had not then built its road east of Mount Sterllng’_)a
place some distance west of the river, and on Novembel‘ 12,
1879, the Virginia and Kentucky corporations entered into an
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agreement, by which the Kentucky corporation was to complete
its railroad from Mount Sterling east to the river, and thereby
form a connection with the road of the Virginia company, and
in consideration thereof the latter company was to complete its
road from the station at Huntington to and across the river,
and allow the Kentucky corporation the free and undisputed
use of its railroad from the westerly bank, and across the river
to the depot of the Virginia corporation in the city of Hunt-
ington, for the term of five years from the date of the comple-
tion of the road as stated.

Pursuant to the agreement this extension from Huntington
west to the river was completed early in 1882, and at that time
the Kentucky corporation had also completed its road from
Mount Sterling east to the river, and had also a running ar-
rqngement over the Louisville and Nashville Railroad into the
ety of Louisville.
~ During these times Mr. C. P. Huntington was very largely.
Interested and was the controlling spirit in a number of rail-
roa:ds situated both east and west of the Mississippi. He had
built many new lines and extended many old ones, and had a
Plftn for bringing into practically one management a line of
railroad extending from the Atlantic to the Pacific. He was
&1§0 'desirous of organizing into one line his lines east of the
Mississippi River, consisting of the Virginia company, the Ken-
tuc.ky company and the Chesapeake and Ohio and Southwestern
Railroad Company.

After the completion of the road of the Virginia company
f{‘Om Huntington to the west side of the river and its connec-
tion with the Kentucky corporation at that point, an arrange-
H}ent Was made between the two corporations by which they
::,E:e Operated substantially as a continuous system. They
direzt(i)pen?fted together by one general manager, under verbal
ik ons Ifrom Mr. Huntington, who was president of the Vir-
Bf thecl‘;mpany, and owned a controlling amount of the stock
g entuckz company. Undgr th.at ar.r'ange.ment th('e Vir-
for :m(]n;pany operated and.malntamed the }me of rzulrogd
Sendy 1 account of the Elizabethtown, Lexington and Big

'Y Kailroad Company, mostly west of the Big Sandy River,
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to Lexington, and included in that also the eight miles of track
between the west bank of the river and Huntington. They
operated it for and on account of the Elizabethtown, Lexington
and Big Sandy Railroad Company, keeping an account on the
books of the Chesapeake and Ohio Railway Company of all
receipts of every character between Lexington and Hunting-
ton, including also the Louisville connection.” This was in the
early part of 1882. The arrangement continued, as testified to
by one of the witnesses, who was an officer of the defendant,
until the organization of the Newport News and Mississippi
Valley Railroad Company, ( hereinafter spoken of,) after which
it is said that its officers operated the properties under the
leases hereinafter mentioned. (This statement appears to be
merely the conclusion of the witness from the other facts in the
case.) The duration of the contract or arrangement under
which the Virginia and Kentucky roads were operated as a con-
tinuous system was to be five years from the date of the com-
pletion of the road, which was in the early part of 1882, and
that would have made the arrangement continue until 1887, 2
period subsequent to the happening of the accident. The wit
ness supposed that the organization of the Newport News and
Mississippi Valley Railroad Company terminated the contract
by force of the lease above referred to. He stated that it was
terminated in the same manner in which it was made, 'by the
direction of Mr. Huntington; that Mr. Huntington dlrfacte_d
Mr. Smith, the general manager, to operate the properties 1l
accordance with the leases after they had been made. Mr. Hunt-
ington desired to extend, complete and bring his different rail-
roads under one management, that of himself. .
For the purpose of being able the more easily to qccolﬂpllslf
this object, Mr. Huntington procured from the legislature &
the State of Connecticut an act, approved March 27, 1884, ,”:'
corporating the Southern Pacific Railroad Company, whie ;
was therein authorized and empowered to contract for an
acquire, by purchase or otherwise, and buy, hold, own, {ease{
ete., railroads, railroad bridges, engines, cars, rollj?g stncﬁl; 1;11;
other railway equipment, etc., in any state or territory ; ltn
vided, however, that said corporation shall not have powel
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make joint stock with, lease, hold, own or operate any railroad
within the State of Connecticut.”

On March 19, 1885, the legislature of Connecticut changed
the name of the Southern Pacific Company to that of the New-
port News and Mississippi Valley Company, with all the pow-
ers and privileges and subject to all the liabilities existing under
the former name.

On January 29, 1886, the Kentucky corporation and the
Newport News and Mississippi Valley Company, (the Connec-
ticut corporation,) entered into an agreement of lease, by which
the Kentucky corporation leased its road to the Connecticut
corporation for 230 years from the first day of February, 1886,
at a rental of $3000 per annum, and on June 15, 1886, the Vir-
gim’a corporation and the Connecticut corporation also entered
mto an agreement, by which the railroad of the former was
leased to the latter corporation from J uly 1, 1886, for 250 years,
at a yearly rental of $5000.

As Mrs. Howard’s Injuries were sustained in November, 1886,
on t}'le railroad in Kentucky which had been leased to the Con-
nect&}cut corporation the J anuary previous, the plaintiff in error
berein makes the claim that it is not liable for the results of
that accident, because it did not occur on its road nor on the
road of any company for the negligent acts of whose agents it
Was responsible,

Assuming that the Kentucky railroad had been leased to the

Eonnectieut corporation, and that the latter was, at the time

{}Je accident occurred, actually engaged in the management of
e former, and that the train to which the accident happened

:i: :;)m}uf?ted'and managed by the agents of the Connecticut
uml}l :gt’ llt Hl“ght then bt? assumed that this plaintiff in error
i )*31 n_‘.hl responsible ff)r the result of such accident;
ok é_n [:f‘“l) e _hlct t‘hat at the time when it occurred the lease
i .“Va? n ex1stenc§ would ‘ot conclusively bar a recov-
thve [‘Jlaint?[;a?e. I, n<?tw1thstand1ng th.e execution of the lease,
e b 1ln error in fact, through its agents and servants,
e :nf ]'l ¢ conduc‘ted and controlled the train to which the
nesTEA . appened, it would be responsible for that accident,

"standing the existence of the lease. The evidence was
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sufficient to show that prior to the execution of the lease the
Kentucky corporation was controlled and managed by the plain-
tiff in error, and it was so controlled and managed by the direc-
tion of Mr. Huntington, the president of plaintiff in error. It
is claimed that this arrangement was wholly illegal, as beyond
the powers of the Virginia corporation. But if, while the Ken-
tucky corporation was managed under such agreement, an acci-
dent had occurred by reason of the negligence of the agents
and servants of the Virginia company, it would have been liable
for the damages arising therefrom, notwithstanding the agree-
ment or arrangement under which such control was maintained
was illegal. If the agents and servants of a corporation com-
mit a wrong in the course of their employment and while in
the performance of an agreement of the corporation whichis
wltra vires, the company is liable for the wrong thus commit
ted, notwithstanding the illegality of the agreement. Nationdl
Bank v. Graham, 100 U. S. 699, 702; Salt Loke City V.
Hollister, 118 id. 256, 260; Bissell v. Railroad Company,
92 N. Y. 258 ; Buffett v. Railroad Company, 40 id. 168; Nimns
v. Mount Ilermon Boys' School, 160 Mass. 177; Railroad Con
pany v. Haring, 47 N. J. L. 137. '

We are, therefore, brought to a consideration of the evidence
in the record, tending to show that this train was a train of the
plaintiff in error, controlled and managed by its agents and ser-
vants, for whose negligence it is liable.

The circumstances attending and leading up to the arrang®
ment made between the Virginia and Kentucky companies It
1882, by which arrangement the former took upon itself the
management of the Kentucky company, have been set fOr%ll
somewhat in detail in order that such facts might be viewed In
connection with the evidence as to the leases and the manne‘l'
in which the affairs of the roads were thereafter conducted, ¥
that the whole case could be examined to determinej whether 11
was proper to submit to the jury the main question of flaﬁt
Who had the management and control of the train to Whidt
the accident happened ?

Evidence was given that many years p
of the lease above referred to the Virginia company hay

rior to the execution
d estal-
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lished offices and an agency in the city of Washington for the
purpose of obtaining business for that company and its connec-
tions, and it had entered into some kind of running arrange-
ments with the Virginia Midland Railway Company, whose
road extended from the city of Washington through the city of
Charlottesville, in the State of Virginia, a station on the line
of the Chesapeake and Ohio Company. After the arrangement
between the Virginia and Kentucky companies above mentioned,
if not before, the Virginia company sold tickets at Washington
through to Louisville, and wice versa, and advertised the route
in various newspapers throughout the country, especially in
Washington and Louisville, in which the route was designated
as the Chesapeake and Ohio Railroad, or Route, and it also
advertised that it ran through or “solid ” trains over this route.
Such advertisements were continued after the execution of the
lease up to and after the happening of this accident. There is
room in the evidence for the inference, which a jury might
draw, that the Chesapeake and Ohio Company, by these various
facts, and by such advertisements, and by the tickets which it
sold, held itself out to the public as a carrier of passengers be-
tween the two cities. There was no substantial change in the
character either of the advertisements or of the tickets after
the execution of the leases.

If. the Virginia company did in fact thus hold itself out as a
carrier of passengers between the two cities without change of
s and by a solid train, the inference that such train was its
oWn, and that the servants in charge thereof were its servants,
Might be based upon that fact together with the other evidence

1 the ¢ i j
© case, and such inference would be for the Jury.

For the
enable My,
uoug

sole purpose of organization, and the more readily to
i Huntington to work out his scheme for one contin-
7 th(:I;']"t— from the Atl.antlc to'the Pacific, he procured the acts
o \/I iS:'nn-ect'lcut 1eg1slat1.1re Incorporating the Newport News
of the CéiSIPPI Yulley Railroad Company. The capital stock
shaves of (por:;ltmn was fixed at a million dollars, divided into
T ff“e undred dollars each, and the act provided that

et live hundred thousand dollars should be subscribed and

ten ) il =,
Per centum of the subscription paid in cash, the stockholders
VOL. cLXXVIITI—11
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might organize the corporation, which might then proceed to
do the business authorized by the act. An affidavit of the sec-
retary of the company attached to the copy of the articles of
association, filed in the office of the secretary of State of West
Virginia, showed the acceptance of this charter by the vote of
a majority of the corporation and the subscription of five hun-
dred thousand dollars to the capital stock on May 10, 1884, and
the payment in cash of ten per centum at the time of such sub-
scriptions. There was no proof of a dollar’s worth of the capi
tal stock ever having been issued, although officers of the com-
pany seem to have been elected. Mr. Huntington was the
president of the corporation, and the officers of the Virginia
corporation appear to have been also elected or to have acted
as officers of the Connecticut corporation. ~After the execution
of the leases already mentioned there seems to have beenno
actual change in the personnel of the officers of the leased road,
nor in the actual management or control thereof. The same
hands continued apparently in the same employment. There

isno proof of the payment of a single dollar on account of
these leases, but nevertheless a formal transfer was alleged to
have been made to the lessee of the rolling stock and equipment
of the Virginia and Kentucky corporations. The evidence 18

sufficient to admit the inference that it was a merely ‘fOI'I.Ha]
although possibly valid lease for the purpose of orgar'nzatlon,
which would render it easier to accomplish the formation of &
continuous line, which Mr. Huntington had at heart. The same
offices in the city of Washington were retained after the 16@"
as before. The same individuals remained in the same relative
positions therein, and substantially the same advertisements
and the same kind of tickets were inserted in the newspaper
and sold at the offices after as before the execution of the leE_llSBLS'
The sign at the Washington office was Chesapea.ke & (,1“0.
Railway Ticket Office,” at the windows where the tickets " erf_
sold and over the doors, and no change was made after the e\
ecution of the leases, and after that time, as well as prior therﬁlﬂl
they continued to use the name of the Chesapeake am} l‘- )‘“l‘\_
Railway and Chesapeake and Ohio Route, and the ge.’nelz_xh.}‘ -h‘t_‘
senger agent said that from the time he commenced In 155
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did not think the sign was ever changed. He was under the
impression that the tickets had been changed after the execu-
tion of the leases, and that they were then issued in the name
of the Newport News and Mississippi Valley Company, but
that was a mere impression. The ticket of the plaintiff was
issued by the Virginia company, and provided for a passage
from Louisville to Washington. She had taken this route to
and from Washington several times before, and her ticket, of
the same description, had always been honored over the whole
length of road between the two cities.

From all these facts it does not necessarily follow as a legal
conclusion that the execution of a lease from the Kentucky to
the Connecticut corporation changed the status of the former
company, and effected in and of itself a change in the opera-
tion and management of that company, so that the Virginia
company no longer managed or controlled the Kentucky com-
pany.  The lease might exist, and the Virginia company might
still manage the Kentucky company or some particular through
train over that road.

Evi@nce was also given showing that some time after the
execution of these leases, and after the happening of the acci-
dent, the Virginia company went into the hands of a receiver
a‘t the ir}stance of Mr. Huntington, and after it came out the
Connecticut corporation went out of existence, and transferred
all the property which had come to it from the Virginia com-
bany back to that corporation, and during all that period there
as actually no change in the manner of conducting the busi-
1ess of the roads other than as a matter of bookkeeping, nor
lcf(lmﬁhe persons who filled the offices and did the work of the
frun}.)et-rinfsv. ']I;he.Oonnectlcut corp(.)rati.on simply disappeared
- Uh(iJO‘ 'R uring the whole period it was the Chesapeake
o= oute or the Chesa.peake and Ohio Road that was

ertised as forming a continuous line from Washington to

S .

.Oulsune- and carrying passengers thereon without change of
caf anq n a solid train. 7
evi;{;gllllg to the particular case of the defendants in error, the
o ce showed that the wife purchased the ticket upon which

£ ro—
entered the car at, Louisvilles that it was a ticket headed
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“Chesapeake & Ohio Railway,” and that it stated that it was
good for one continuous, first-class passage from Louisville,
Kentucky, to Washington, D. C., and was signed by the same
person who had theretofore been the general passenger and
ticket agent of the Chesapeake and Ohio Railway. The
ticket contained a notice that the company acted only as
agent in selling for passage over other roads; but we think
it plain that a passage over a road or on a train which was
controlled or managed by it would not be included in such
exception. The ticket was not purchased at the regular ticket
oftice of the company, but from what is termed in the evidence
a “scalper,” and was the half of a round trip or excursion ticket
from Washington to Louisville and return. When Mrs. How-
ard came to the station at Louisville for the purpose of com-
mencing her journey she entered the train which was lettered
or had a card attached to it signifying that it was the Chess
peake and Ohio train for Washington, and she supposed she
was on a train of that company, and after entering the sleep-

ing car she surrendered her ticket to the conductor, z.md the
same was received as a good and sufficient ticket entitling ber
to transportation from Louisville to Washington. After the
accident happened, and while she was on her way to Washing-

ton in the train which had been procured for the passengers,

she was attended by a doctor, who stated that he was tht? Chle'I
of the corps of surgeons of the Chesapeake and Ohio Railway,
and when she told the doctor she was afraid she would los¢ ber
position on account of the injury, she testified that the lIOCt‘-’ir
said to her, “ The company will see you through,” and altll?ui ;
he did not say the Chesapeake and Ohio Railway Company, ¥ "
from the conversation she had with him she understood that i
was that company for which he spoke.

Other evidence was given on this subject ¥
essary to refer to, and when the judge came to C
he stated upon this point as follows:

“Tt is not enough, to render the defenda
you in finding that it was operating the roa _
tickets over it. If the defendant simply sold 2 t!ﬂ'(‘{léi" e
from Louisville to Washington, or sold a round-trip tCK¢

“hich it is not nec
harge the Jury

nt liable or to justify

C it sold
d. to find thatitse
! h ticket
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Washington to Louisville and return to Washington, and the
plaintiff, Mrs. Howard, had the return part of that ticket, that
alone would not be sufficient evidence to establish the fact that
the Chesapeake and Ohio Railroad Company was operating this
Elizabethtown, Lexington and Big Sandy road. We all know
that railroad companies habitually sell tickets over their own
roads and, in connection with them, over other roads, so that
the mere sale of such a ticket, and that in itself would not be
sufficient. It must appear from all the evidence to your satis-
faction, not only that this defendant sold a ticket over that
road, upon the faith of which this lady was riding at the time,
but in order to hold the defendant liable you should find that
the Chesapeake and Ohio Railroad Company, as a corporation,
by its officers and agents, was operating this road ; that that
corporation, the Chesapeake and Ohio Railroad Company, con-
trolled this road, operated it, ran it, and that the trains which
ran over it were the trains of the Chesapeake and Ohio Rail-
road Company ; that they were manned by their employés
and controlled by their officers and agents; and, unless you

f?nd that the evidence establishes that state of facts, you would
find for the defendant upon that point, because, in order to ren-

der t.he defendant liable for this accident, if it was caused by
negligence, it must appear to your satisfaction by a preponder-
ance of evidence that the Chesapeake and Ohio Railroad Com-

Pﬂf}y controlled and were running its trains over this road.
With}; ?ll;h?ps {].may aid you a littl'e further upon that question
Thore ouching upon your province, for the fact is all for you.
P I e\'l(l(?nee here tending to show that state of facts. The
{)ktzlrnitl-ﬂ-sk claim that the evidence is sufficient to establish it
this,-l p?rlgi-ce lChesapeake and Ohio Railroad Company controlled
of thi's acu' (51”' road, and was running trains over it at the time
Suﬂici;ant ‘((:1 ent. .The defendant denies that the evidence is
055 tm;J Efstabllsh .tho.se faf:ts, and it is for you to determine
T {h‘)t them‘ is right in relation to it. The defendant
T fq.nt& iven 1f' the evidence is sufficient to establish that
oot ’fhls Sat any time, th.at state of facts did not exist at the
o O acmder}t; tl?at 1t was ended in January, 1886, some
Prior to this accident, by the lease which the Elizabeth-
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town, Lexington and Big Sandy Railroad Company made to
the Newport News and Mississippi Valley Railroad Company.
That lease is in evidence. I suggest that you divide that sub-
ject into two heads. First, determine whether the evidence is
sufficient, when you take it all together, to establish to your
satisfaction the fact that the defendant here, the Chesapeake
and Ohio Railroad Company, was controlling and running the
Elizabethtown, Lexington and Big Sandy road prior to the exe-
cution of this lease to which I have just referred. If you find
the evidence insufficient to establish that, you might dismiss
that subject, I should say, without looking any further, and find
for the defendant. But if you find from the evidence that the
Chesapeake and Ohio Railroad Company, immediately before
the execution of this lease just mentioned, was operating and
controlling this Elizabethtown road, then you would naturally
pass to the next step, which is, whether the execution of this
lease and the facts and eircumstances attendant upon it ended
that arrangement, so that the Chesapeake and Ohio Railroad
Company ceased at the time of the execution of that lease ©0
control and run the trains upon that road.”

We think this charge was in substance correct, although we
do not suppose it was necessary, in order to hold the Virginia
company liable, that it should have had the complete'contrO{
and management of the road of the Kentucky corporation. I
it had the control and management of that train it would h‘ave
been sufficient, even though the Kentucky or the Con.nectlcul
company managed and controlled other and local trains over
the road of the Kentucky company.

The point would be whether there was evidence enough “.'
submit the question to the jury as to the management apd coni
trol of the train by the plaintiff in error. Upona careful C(?r;
sideration of the whole case and all the various cwcumstﬂntj-:,
prior to and connected with the making of thes? leases, “ ;
think there was evidence sufficient to allow t}fle jury to p:“
upon that question as one of fact, and the decision of the Jur]
in favor of the plaintiff ought not to be disturbed.

The circumstances of the case are quite unu§ua1-
dence shows that in each of the three corporations ©

The C\'i'
here was
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but one controlling and guiding hand ; that all the steps taken
were steps in the direction of establishing, organizing and main-
taining a continuous line of road from one ocean to the other,
and that the various contracts, arrangements and leases were
but means to accomplish this one purpose ; that the Virginia com-
pany, under the guidance and direction of Mr. Huntington, held
itself out to the world as a carrier or transporter and not a mere
forwarder of passengers from Washington to Louisville or the
reverse, and that it issued tickets as evidence or tokens of its
contract to so carry. The mere formal existence of these leases
does not change the actual facts in the case. Assuming their
validity, they are not conclusive against the defendants in error.
They could exist, and the train in question in this case might
still have been under the general control of or managed by the
Virginia corporation. If so, it was responsible for the neglect
of the agents employed by it. The fact that the Kentucky road
had immediately prior to the lease been in the actual control
and management of the Virginia company, when taken in con-
hection with the other evidence in the case, is an important one
In determining the main question as to the continuation of such
Management of the road or of the train after the execution of
the lease to the Connecticut corporation. In our judgment a

submission of the question as one of fact for the jury was not
error,

\AnOther question was argued relating to the alleged release
of the cause of action by Mrs, Howard upon the payment of
™o hundred dollars. The evidence adduced by the plaintiffs
Inregard to the release was sufficient, if believed, to render it un-

avallable as a defence. The question was submitted to the jury
um!er instructions quite as favorable to the defendant as it was
entitled to, and the finding in favor of the invalidity of the
baper ought not to be disturbed.
DI{;‘;‘{;}_E;I\:B careful%y examined thg other questions made by the
£5iction ls In error, including that in regard to the want of juris-
& »ecause of an alleged insufficient service of process, but
Tesatisfied that no error has been committed, and the judg-
ment must, therefore, be i

Affirmed.
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