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Syllabus.

the suit, refused to sign the bond, and would have nothing more
to do with the suit. . . . Appellant then demanded pay-
ment of the five thousand dollar note, and was refused. Appel-
lant spent over $500 in money and $500 in services prosecuting
the makers of the $5000 note; followed it to the Supreme
Court of Arizona, and would have gone further, but appellee
refused to let its name be used and he was compelled to stop.
Appellant then demanded credit for the $5000 note.”

Those facts, however, are not a part of the counter-claim and
it is hardly necessary to say cannot be considered in passing on
a motion for judgment based on a confession of the allegations
of the counter-claim.

Nor can it be said that such facts should have been found by
the lower court, because, as we have seen, under the statement
of the case as considered by that court, the questions for deci-
sion was the sufficiency of the averments of the counter-claim
as a defence.

We repeat, therefore, that we are confined to the propositions
we have stated above and discussed, and as there was no pre-
judicial error in the ruling of the Supreme Court of the Terri-
tory on them, its judgment is
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by the lessees. The lessees agreed to pay a fixed rental, to erect hy-
drants and furnish water for public uses without charge, and at the ex-
piration of the term to return the works to the city in good order and
condition, reasonable wear and damage excepted. This contract was
procured for the purpose of transferring it to a corporation to be formed,
which was done. Subsequently the limits of the city were extended as
stated by the court, and the expenses of the corporation were increased
accordingly. The city subsequently established water rates below those
named in the contract, and the company collected the new rates, without
in any other way acquiescing in the change. This suit was brought by
the company to enforce the original contract. Held,

(1) That the power to vegulate rates was an existent power, not granted
by the contract, but reserved from it with a single limitation, the
limitation that it should not be exercised to reduce rates below
what was then charged, and that undoubtedly there was a contrac-
tual element, but that it was not in granting the power of regula-
tion, but in the limitation upon it.

(2) That the city of Los Angeles, by its solemn contract, and for vari-
ous considerations therein stated, gave to the party under whom
defendant claims, the privilege of introducing, distributing and
selling water to the inhabitants of that ecity, on certain terms and
conditions, which defendant has complied with, and it was not
within the power of the city authorities, by ordinance or other-
wise, afterward to impose additional burdens as a condition to the
exercise of the rights and privileges granted.

(3) By acquiescing in the regulations of rates ever since 1880 the com-

pany is not estopped from claiming equitable relief and is guilty of
no laches.

Turs suit involves the constitutionality of an ordinance of the
cty of Los Angeles, adopted February 23, 1897, fixing the
\\""dter rates to be charged and collected by the Tos Angeles
City .Water Company for the year ending Tune 30, 1898.

[t is claimed that the ordinance impairs the obligation of the

contract made with the grantors of the company on the 20th

of July, 1868,

‘Tﬁ};etf?(}tjg“{ere stipulated, and are substantially as follows:
s co;t.: dof July, 136?, the city of Los Angeles entered
. Wllact \Vl_th John b Griffin, P. Beaudry and Solomon
and tll’eir 1or§by it leased its water works to the said persons
o lay i e:S.SIg‘r}lees for a term of. thirty years, with the right
the \uvalt p ; in the str'eets of the city, and to sell and distribute

er for domestic purposes to the inhabitants of the city ;
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also with the right to take water from the Los Angeles River
at a point at or above the present dam, to be selected within
sixty days of the date of the contract. It was provided that no
more than ten inches of water should be taken from the river
without the previous consent of the mayor and common council.

The city bound itself not to make any other lease, sale, con-
tract, grant or franchisé to any person, corporation or company
for the sale or delivery of water to the inhabitants of the city
for domestic purposes during the continuance of the contract.

And it was provided “that the mayor and common council
of said city shall have, and do reserve the right to regulate the
water rates charged by the said parties of the second part, or
their assignees, provided that they shall not so reduce such
water ratesor so fix the price thereof as to be less than those now
charged by the parties of the second part for water; ja

The said persons agreed to pay the city a rental of fifteen
hundred dollars for the water works; to lay down in the streets
of the city twelve miles of iron pipes of sufficient capacity to
supply the inhabitants with water for domestic purposes; to
extend the pipes as fast as the citizens would agree to take suf-
ficient water to pay ten per cent upon the cost of such exten-
sion ; to erect one hydrant, as protection against fire, .at one
corner of each crossing of streets where pipes were or might be
laid ; to erect an ornamental fountain on the public plnz.a at a
cost not exceeding $1000; to construct and erect, within two
years, such reservoirs, machinery, ditches and flumes as would
secure the inhabitants with a constant supply of water for do-
mestic purposes ; to furnish water free of charge fc_n' the l)ubl'l(}
school houses, hospitals and jails; to keep in repur n]ll of said
improvements, at the cost and expense of the parties of. the sec:
ond part, for said term of thirty years, and to return .szud "v;,l.t?l]
works to said party of the first part at the expiration of bl(ly
terni, in good order and condition, reasonable wear anfl dulfnirf‘
of the elements excepted, upon payment to said pa.rtles Y ‘1'9
value of the aforesaid improvements, to be ascertameq as. M 0;
vided for in the contract; to give a bond in the sum of tw 9{1 tly
thousand dollars for the performance of said contractv;'a"" ’l'(:
pay all state and county taxes assessed upon the water WOIKS
during the period of thirty years.
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And as the Circuit Court found, 88 Fed. Rep. 720, 723:

“ Griffin, Beaudry and Lazard applied for and procured said
contract on behalf and for the benefit of themselves and other
persons, with the intention of forming a corporation to carry
out said contract, and afterwards, about the middle or latter
part of August, 1868, themselves and said other persons being
the incorporators, organized, under the laws of the State of
California, the Los Angeles City Water Company, for the pur-
pose of supplying the inhabitants of said city with water for
domestic purposes, etc., under the terms of said contract; and
assigned all their rights and franchises under said contract to
said company by a written instrument dated June the 12th,
1869, and recorded in the office of the recorder of said county
of Los Angeles, June the 1th, 1869.

“On April the 2d, 1870, the legislature of California passed
an act hereinafter set forth, in terms ratifying and confirming
said contract.

“Griffin, Beaundry and Lazard did nothing personally in car-
rying out said contract or constructing or maintaining said
water works, but said company, after it had organized, took
possession of said water works, and has performed all of the
above-mentioned obligations of said contract, except the one
providing for the return of the water works at expiration of
lease, and, in such performance, has laid 320 miles of pipe,
erected over 500 hydrants for protection against fire, and con-
spructe.d siX reservoirs, with an aggregate capacity of nearly
S?Xty—S{X millions of gallons, and is now, as it has been at all
times since the contract was made, furnishing the city of Los
Ang.oles with water for the extinguishment of fires and for the
P;“bhc schools, hospitals and jails in said city free of charge.
Lhe aforesaid extensions of the water works were rendered
lecessary by the growth of said city, whose population in 1868
was bet\'veen 5000 and 6000, and is now about 103,000.
“During the whole of the year 1868 the territorial limits of
}}ie city of Los Angeles were as follows: Four square leagues

& square form, the centre of which was the centre of the old
pueblo plaza.

*“About 1872 the limits were extended 420 yards south of
VOL. 0LXXVII—36
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the former south boundary, and within the past three years,
and prior to July, 1897, the limits were further extended so as
to take in between ten and fifteen square miles of additional
adjoining territory. Immediately after the extension of the
said limits, the Los Angeles City Water Company began to ex-
tend its pipes over the said addition to the city as the same was
settled up and improved, and ever since has been and is now
furnishing water to the people in said district added to the orig-
inal territory of the city, and, upon the demands of the city
council, erected fire hydrants within the said additional terri-
tory and furnished water free of charge, and has in all respects
continued to lay pipes, erect fire hydrants, and furnished the
inhabitants with water for domestic uses in like manner as it
has conducted the same business within the original limits of
the city as established by the act incorporating it, and so with
the more recent extensions of the city limits, to wit, those made
within the last three years, the company has also extended its
pipes in portions of those limits and furnished water in the
same way. _
“The quantity of water required to supply the domestic
wants of the people of said city is one inch of water, meqsured
under a four-inch pressure, to every one hundred inhabitants.
To meet the increased demands upon it for water under said
contract said company has, among other things, purchased the
system known as the Beaudry system of water works, and also
certain water rights in the Arroyo Seco, and conducted water
from the Arroyo Seco into the city on the east side of the Los
Angeles River, and has been furnishing the inhabitants of that
portion of the city with water from said system, and also ac-
quired the stock of the corporation known as the East Sldg
Spring Water Company, the same mentioned in paragraph 1
of the complaint. .
“In the growth of the city its settlement ext?ndgd to -loc(lt
ities of higher elevation than those occupied bX 1‘ts inhabitan T
at the time of said contract, and the point omg]nally 'selectleﬁ
for the diversion of the water of the Los Angeles River 1?1
supplying the city and its inhabitants, as in szu'.d contr.aftblpltoc;
vided, was so located in said river that it was impracticable
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there maintain dams and diversion works that wounld not occa-
sionally be swept away or rendered useless by floods, and the
surface water of the river after severe storms became muddy
and unfit for supplying the inhabitants with water for domes-
tic uses, and in the year 1889 the Crystal Springs Land and
Water Company made excavations in the places referred to in
the bill of complaint and laid the pipes therein as alleged, and
the water that has been used by the Los Angeles City Water
Company for supplying the city with water, as provided in
said contract, has ever since been obtained from that source,
except that from time to time a further supply of water has
been taken from the Los Angeles River in order to supply said
inhabitants, which diversions have been at or near the place
where the said underground pipes are laid, and that by these
means the water can be delivered to the higher elevations, and
the underground waters, as to quality and amount, are thus
protected against the influences of floods.

“The Los Angeles City Water Company ever since its incor-
poration has taken more than ten inches of water, measured
under a four-inch pressure, from the Los Angeles River, and
thg amount taken has increased with the increase of the popu-
lation of the city and the demands of the municipality itself
for water for extinguishing fires and the other public purposes
refe.rred to in the said contract, and the amount has increased
until now it requires from 1000 to 1500 inches of water, meas-
ured under a four-inch pressure, for such purposes, and during
the summer season the amount of water used by the Los An-
geles City Water Company for the purposes aforesaid runs
from 1000 to 1500 inches under a four-inch pressure, inclusive
?uft:he f\\'atPfI‘ obtaine(}be the ur.lderground excavations, which
atter urnish from 650 to 690 inches, measured under a four-
Inch pressure,

An‘(}eif; Ggiyvof Los Ange.les had always ha(} flowing in the Los
Waczer Co:T: e‘r, at hthe point frgm which said Los Angele.s City
e }3&1? as al'\vays diverted watgr fro‘m said river, a
Bty Wi Ca er suﬁim.ent to have supplied 'sald Los Angelfas

‘ompany with all the water required to supply said

city S 9 : .
¥ and its inhabitants with water for domestic purposes and
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municipal uses, and has never objected, up to October 20, 1896,
to said Los Angeles City Water Company taking as much water
from said river as it might require for said uses, and during all of
said period said city has never objected to said company’s taking
from the surface stream of said river at said point as much water
as said company needed for said uses.

“On October the 19th, 1896, the city council of the city of
Los Angeles adopted a resolution requiring the Los Angeles City
Water Company to pay to the city of Los Angeles an amount
of money equal to forty per cent of the gross rates received by
said company from the consumers of water as rental for all
water taken by said company from the Los Angeles River, and
before the 21st day of October, 1896, to attorn to the city of
Los Angeles, as tenant of said city, for all of the water so taken
from said river, and to agree to pay said rental to said city, and
in case of failure to attorn and agree to pay said rental, to re-
frain from diverting, taking or interfering with any of the water
mentioned in said resolution (except ten inches) after the 20th
day of October, 1896. ;

“On October the 19th, 1896, the city attorney, in writing,
notified the Los Angeles City Water Company and the Crystal
Springs Land and Water Company of said resolution, and de-
manded compliance therewith, delivering a copy of said resolu-
tion to each of said companies. Neither of them ever attorned
to said city for said water or any part thereof, or ever agreed
to pay any rental for the same. After the passage of szufl resolu-
tion and ever since said notification, up to the present time, the
Los Angeles City Water Company has continually taken from
the Los Angeles River, at a point above the northern boundary
of said city, for the purposes of distribution and selling the sz1111§
in said city, a quantity of water varying from 400 to 1000
inches, measured under a four-inch pressure. :

“On the 19th day of April, 1870, the common council of t
city of Los Angeles accepted, and the mayor approved, t
following report : f o
“¢To the honorable the mayor and common council o‘f t JB‘ c

of Los Angeles and the Los Angeles City YV:.LteI‘ C Oll]l’dl“:‘ll'_

“¢The undersigned commissioners, duly appointed on beha

he
he
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of your honorable bodies to adjust, fix and establish the rates
and charges of the Los Angeles City Water Company, (a cor-
poration duly incorporated under the laws of the State of Cal-
ifornia for the purpose of supplying the inhabitants of Los

Angeles City with pure, fresh water), respectfully report that
they have established water rates and charges for domestic par-
poses, taking as a guide as near as can be the charges and rates
for domestic purposes charged in July, 1868; that your com-
mittee have also fixed the rates and charges for other reasonable
objects and purposes, and report as follows, to wit.’

“Then follow the rates agreed upon.

“The commissioners referred to in said report had been pre-
viously selected, two by the city and two by the Los Angeles
City Water Company.

“In June, 1871, the city council, on a report of a committee
constituted similarly to the one above mentioned, established the
same rates as those established in April, 1870.

“On the 13th of August, 1874, a committee, constituted in
the same manner and for the same purposes as the committee
already mentioned, reported that they had established water
rates and charges for domestic purposes, taking as a guide, as
near as possible, the charges and rates for domestic and other
reasonable objects and purposes charged in July, 1868. The re-
port was adopted and a committee appointed in conjunction
with the city attorney to draft an ordinance embodying the
mt_es fixed in said report, and thereafter, on August the 20th,
1874, an ordinance so drawn was adopted by the council of said
city, and the rates established by said ordinance were the same
as th(.)se established in 1870 and 1871.

_“Since and including the year 1880 the city council of the
01}}’ of Los Angeles has in February of each year passed an or-
dinance ﬁz.gin.g the rates to be charged by all corporations and
PlEI'sons “'ltth} said city supplying water to the inhabitants
Elllzrigtﬁ tf)l be in force for one year from and including July
i a’ which .rates. have beeq less than the rates charged in
) ,thz CIOOI:&}CI?;} 1m (Ek'le ordmanc? hereinbefore mentioned,
EAme b;et 132 Ci]tt} \}Vﬁter Company has collec.ted hl_)e

y of Los Angeles, and no more; butin
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the year 1896 the council of the city of Los Angeles passed an
ordinance fixing the rates to be charged for water for the year
commencing July the 1st, 1896, and ending June 30, 1897, at
less than they had ever been fixed before, and a suit was then
brought by the complainants herein in this court against the
city of Los Angeles to set aside the said ordinance ; and in Feb-
ruary of the year 1897 the city of Los Angeles passed the ordi-
nance which is assailed in this suit, making a still further reduc-
tion in the rates.

“The action of the Los Angeles City Water Cempany in col-
lecting the rates fixed by said several ordinances constitutes the
only acquiescence (if it be an acquiescence) in the action of said
council.

“Tf the rates established in 1870 were collected for the year
beginning July the 1st, 1897, and ending June the 30th, 1898, the
revenues received by the Los Angeles City Water Company
from said rates would be more than fifty thousand dollars in
excess of the amount which would be received under the rates
named in the ordinance of February, 1897.

“In January, 1882, the Los Angeles City Water Company
furnished to the council of the city of Los Angeles a statement
of its transactions for the preceding year; protesting at the
same time against the establishment of any rates less than those
which were in force at the date of the lease hereinbefore men-
tioned, to wit, July the 22d, 1868. )

“In January, 1883, said company again furnished said council
with a statement showing the names of the consumers of water,
the rates paid during the year preceding the date of the state-
ment, and also an itemized statement of the expenditures made
for supplying water during the year preceding, but eX}Wl‘PSSl.Vl'
denying any legal right on the part of the council to demant
said statement or to fix any rates less than those which were 1
force in July, 1868. L

“ Similar statements, accompanied by similar protests, W elﬂe
made annually thereafter up to and including the year ls\"
and since that time unverified statements or reports show g
its receipts and expenditures have been made by said company
to the city council each year.

ing
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« Article XIV of the present constitution of California,
adopted in 1879, is as follows:

“¢ Armicre XIV.
“¢ Water and Water Rights.

“¢Srerion 1. The use of all water now appropriated, or that
may hereafter be appropriated, for sale, rental or distribution,
is hereby declared to be a public use, and subject to the regula-
tion and control of the State, in the manner to be prescribed
by law : Provided, that the rates or compensation to be col-
lected by any person, company or corporation in this State for
the use of water supplied to any city and county, or city or
town, or the inhabitants thereof, shall be fixed, annually, by
the board of supervisors, or city and county, or city or town
cguncil, or other governing body of such city and county, or
city or town, by ordinance or otheriwise, in the manner that
other ordinances or legislative acts or resolutions are passed by
such body, and shall continue in force for one year and no longer.
Such ordinances or resolutions shall be passed in the month of
February of each year, and take effect on the first day of July
ther.*eafter. Any board or body failing to pass the necessary
Or_(llrfances or resolutions fixing water rates, where necessary,
within such time, shall be subject to peremptory process to com-
Pel action at the suit of any party interested, and shall be liable
to sucl} further processes and penalties as the legislature may
prescribe.  Any person, company or corporation collecting
water r:dtes in any city and county, or city or town in this State,
otherwise than as so established, shall forfeit the franchises and
water works of such person, company or corporation to the city

and county, or city or town, where the same are collected, for
the public use.

"*Src. 2. The right to collect rates or compensation for the
use of water supplied to any county, city and county, or town,
or the inhabitants thereof, is a franchise, and cannot be exer-
cised except by authority of and the manner prescribed by law.

O carry

out these provisions of the constitution, the legis-
lature of (gl

ifornia passed an act entitled ¢ An act to enable
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the board of supervisors, town council, board of aldermen,’ etc.,
which was approved March the 7th, 1881. (Statutes of Cali-
fornia 1881, page 54.)

“In the year 1888 the electors of the city of Los Angeles,
pursuant to provisions of the constitution of said State author-
izing them so to do, adopted a charter for said city, which
charter was, under the provisions of said constitution, submitted
to the legislature of said State for its approval, ratification and
adoption, and the said charter was, on the 31st day of January,
1889, adopted by said legislature, and thereupon became and
ever since has been the charter of the said city of Los Angeles,
and by the said charter it is provided, in section 193 as follows:

“<The rates of compensation for use of water to be collected
by any person, company or corporation in said city shall be
fixed annually by ordinance and shall continue in force for one
year, and no longer. Such ordinance shall be passed in the
month of February of each year, and take effect on the first
day of July thereafter. Should the council fail to pass the nec-
essary ordinance fixing the water rates within the time herein-
before prescribed, it shall be subject to peremptory processes
to compel action at the suit of any party interested.’

“The ordinance of 1897 now sought to be annulled was
passed pursuant to the foregoing constitutional and statutory
provisions.” )

A decree was entered for complainants, (appellees,) adjudging
that that part of the contract entered into between the city QE
Tos Angeles and Griffin, Beaudry and Lazard, in so far as said
contract provides that the city shall not reduce the water rates
below those charged on the date of said contract, is valid, and
that the ordinance of February 23, 1897, reduced the .\vater rates
below those so charged, and “impaired the ob]iga‘glo_n of such
contract, and said ordinance is null and void ; and it 1 further
ordered, adjudged and decreed that the said ordina})ce be, ﬂ“‘j
the same is, hereby vacated and set aside and held for naught.

From the judgment this appeal is taken.

The assignments of error present the conten
in the opinion.

tions discussed
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Mr. S. O. Ipughton and Mr. Walter F. Haas for appellants.
Mr. Stephen M. Wihate and Mr. John Garber for appellees.

Mg. Justice McKEN~aA, after stating the case, delivered the
opinion of the court.

The Circuit Court decided that the provision of the contract
executed by the city and Griffin, Beandry and Lazard consti-
tuted a contract, and the ordinance of the city regulating the
rates of appellees impaired it. Against this conclusion the ap-
pellant contends: (1) The contract only purports to bind the
city in its corporate capacity—the city as landlord and owner,
and not as a governmental agent of the State. (2) The city did
not have power to bind the State ; (3) the provision of the con-
.tmct, restraining the city from granting any other franchise, if
ltcreated an exclusive franchise, invalidated the whole contract ;
(4) the act of 1870, purporting to ratify the contract of 1868, is
unconstitutional and void ; (5) the water company has no power
under its charter to collect water rates except as prescribed by
the constitution and statutes of the State; (6) by acquiescing in
the regulations of rates ever since 1880 the company is estopped
from claiming equitable relief, and is guilty of laches; (7) the
water rates established by the ordinance are not shown to be
lower than those charged in 1868, or, if lower, that the revenue
Of'the company is reduced ; (8) if the ordinance is invalid, it is
void on i_ts face, and there is, therefore, no cloud on the com-
bany’s title; (9) the company violated the contract by taking
Wwater from the Los Angeles River, and, therefore, is not enti-
tled to specific performance. ’ ’

We will consider these contentions in their order.

L. The contract only purports to bind the city in its corporate

capacity—the city as landlord and owner, and not as govern-
mental agent, of the State.

I'he argument to su
that tl

the law.

= pport the contention, succinetly stated, is
ie right to regulate rates came from the contract, not from

gl In other \Yox'ds, it was reserved from the contract and
avirtual granting back by the lessees of the proprietary
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right, which would have otherwise passed by the lease, leaving,
however, all municipal powers intact.

The provision of the contract is as follows: “ Always pro-
vided, that the mayor and common council of said city shall
have, and do reserve, the right to regulate the water rates
charged by said parties of the second part, or their assigns, pro-
vided that they shall not so reduce such water rates, or so fix
the price thereof, to be less than those now charged by the par-
ties of the second part for water.”

The municipal powers of the city provided in the act of in-
corporation, among others, were: “To make by-laws or ordi-
nances, . . . tomakeregulations to preventand extinguish
fires, . . . to provide for supplying the city with water.”

It is not denied that the city had power to regulate rates.
Indeed, it is insisted that it was so constantly its duty that it
could not be contracted away. It was not a power, therefore,
necessary to be granted by the contract, and the distinction be-
tween the proprietary right and the municipal right, made by
appellants, would have been idle to observe. To have limitgd
the right of regulation to the city in one capacity, and left it
unrestrained in the other, would have been useless, and such in-
tention cannot be attributed to the parties. We think, there-
fore, the power to regulate rates was an existent power, pot
granted by the contract, but reserved from it, with a single lim-
itation—the limitation that it should not be exercised to reduce
rates below what was then charged. Undoubtedly there wasa
contractual element ; it was not, however, in granting the power
of regulation, but in the limitation upon it. Whether the lim-
itation was and is valid is another consideration.

- 2. The city did not have the power to bind the State.

This contention as expressed is very comprehensi.ve, and see?ns’.
to deny the competency of the State to give the city the power
to bind it. We do not, however, understand counsd as so 'con"
tending, nor could they. Walla Walla v. Walla U.alla, I .r'fi-’-:
Company, 172 U. 8. 1; see also People v. Stephens, 62 Cal. 2
We understand the argument to be that the power, if nOte]\\
pressly given, will not be presumed unless mecessarily 91‘ hul]u;’
implied in or incident to other powers expressly given—I%
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simply convenient, but indispensable to them. In other words,
the rule of strict construction is invoked against the grant of
such power to the city.

The rule is familiar. It has often been announced by this
court, and quite lately in Citizens' Street Railway v. District
Lailway, 171 U. S. 48,

The effect of the rule in the case at bar we are not required
to determine if the act of April 2, 1870, c. 437, Stats. 1869-70,
635, ratifying the contract is valid.

It reads as follows:

“An act to ratify certain acts and ordinances of the mayor
and common council of the city of Los Angeles.

“The people of the State of California, represented in senate
and assembly, do enact as follows:

“Srcrion 1. The following acts, contracts and ordinances of
the mayor and common council of the city of Los Angeles are
hereby ratified and confirmed : The contract and lease for the
care and maintenance of the Los Angeles City Water Works,
entered into and made between the mayor and common council
of the city of Los Angeles, on the one part, and John S. Griffin,
Prudent Beandry and Solomon Lazard, on the other part, dated
the twentieth (20th) day of J uly, eighteen hundred and sixty-
eight (1868 ;) and also the ordinance confirmatory of the same,
passed July the twenty-second (22d), eighteen hundred and sixty-
eight, which contract and ordinance are recorded in the office
Of. the county recorder of Los Angeles County, in book one of
miscellaneous records, pages four hundred and ttwenty—eight (428)
to Jgur hundred and thirty-one (431;) (here follows certain other
ordinances and deeds not affecting the contract in question.)”

Appellants assert that the act violates the following provision
of the constitution of the State :

b ({‘)‘chizz}ttlo{lsb may k.)e formed under general. 1g\vs, but shall
Al (fGﬂerq{H«EH , v speclal‘ act, except for municipal purposes.

seneral laws and special acts passed pursuant to this section
m&i’ be altered from time to time or repealed.”

mp:- the time of the passage of the act of 1870, the contract of

3 had —:
Dt been assigned to the water company, and the facts

7 that it was applied for and procured on behalf of Griffin,
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Beandry and Lazard, and other persons, with the intention of
forming a corporation to execute its provisions, and for such
purpose they and other persons organized under the laws of the
State the Los Angeles City Water Company, the appelice. It
is hence argued that the act of 1870 confers franchises on the
company by a special act instead of by a general law, and
thereby infringes the constitutional provision, and against the
existence of such power in the legislature the following cases are
cited: Low v. City of Marysville, 5 Cal. 214 ; San Francisco V.
Spring Valley Water Works, 48 Cal. 493; Orville & Virginia
Lailroad Co. v. Plumas County, 37 Cal. 354; Spring Valley
Water Works v. Bryant, 52 Cal. 132 ; San Francisco v. Spring
Valley Water Works, 53 Cal. 608; San Francisco v. Spring
Valley Water Works, 48 Cal. 493.

Of these cases, only Zow v. City of Marysville and Orville
& Virginia Railroad Co. v. Plumas County were decided be-
fore the passage of the act of 1870.

It was held in Zow v. Uity of Marysville that the legislature
was prohibited from conferring upon a municipal corporutipn
powers other than governmental by a special act. Chief Justice
Murray said: « . . . for as it would have been a violation
of the constitution to create a corporation by special act, for
any other than municipal purposes, it follows that it would be
equally unconstitutional to confer special power on a corpori-
tion already created. In other words, it would be doing, by
two acts, that which the legislature could only do by one; and
corporations for almost every purpose might be created by spe-
cial act by first incorporating the stockholders as a municipal
body.”

But in California State Telegraph Co. v. Alta Telegraz)/t (j(‘)'a
22 Cal. 398, decided at July term, 1863, a contrary doctrine was
announced. It was held that the legislature could grant excllu-
sive franchises and privileges to persons or corporatlons;' tl rmt
if granted to a person they could be assigned to a 001"1’0“1_“."”3;
and that a corporation could receive from the legislature a ‘M“i‘ ;
grant of special privileges and franchises. The case necessarily
involved all of those propositions.

The right and privilege passed on were grante

8
d by an act ol
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the legislature, and consisted of the exclusive right to O. E.
Allen and Clark Burnham to construct and put in operation a
telegraph line from San Francisco to the city of Marysville.
They assigned the right to the California State Telegraph Com-
pany. The court said: “The case presents the following ques-
tions for our adjudication: 1st, is the act of May 38, 1852,
granting certain exclusive privileges to Allen and Burnham,
constitutional ¢ 2d, have the plaintiffs the power or right to
purchase, hold and enjoy these exclusive privileges ¢”

Both propositions were answered in the affirmative. Of the
second the court said :

“The next and most important question is whether the plain-
tiff, a corporation, had the power to purchase and hold the
special privileges granted by the act to Allen & Burnham. It
isnot disputed that those grantees had power to sell and convey,
for the act specially makes the grant to them or ¢ their assigns,
thus clearly making the privileges assignable. But it is urged
that the clause in the constitution which prohibits the legislature
from creating a private corporation by special act equally pro-

hibits them from conferring any powers or privileges of a corpo-
rate character by special law ; and that all the powers and
privileges which a corporation can exercise or hold must be

derived from a general law, applicable alike to all corpora-
tions,

“It is clear that the constitution prohibits the legislature
11“0111 ‘creating’ corporations by special act, except for munic-
1pal purposes ; and it is equally clear that this prohibition extends
0111;’ to their ¢creation.” There is nothing in the language used
“"thh either directly or impliedly prohibits the legislature from
irectly granting to a corporation, already in existence and
created under the general laws, special privileges in the nature
of a franchise, by a special act, or prohibiting a corporation
from purchasing or holding such franchises, which may have
Jeen granted to others.  To give the constitution any such effect
“;6 would bc.a compelled to interpolate terms not used, and which
C;;:?O% be nnpliec} without a perversion of the language em-
}} r} e((l. To give it sucl‘l a construction we would have to make
tread thus: ¢ Corporations may be formed, and other franchiscs
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and special privileges granied, under general laws, but shall not
be created or granted by special act, except for municipal pur-
poses.” If such had been the meaning intended by the framers
of the constitution, they could have easily expressed it in apt
words. The language used by them is clear, and they well
knew that it included but one of a numerous class of fran-
chises, the subjects of legislative grant, and that a regulation of
one could not by any reasonable implication be extended to
others not mentioned.”

And the learned justice who delivered the opinion of the
court concluded the discussion by saying: “I hold, then, that
the plaintiffs, as a corporation, were capable of receiving a grant
of these special privileges directly from the legislature, and of
purchasing them from the grantees.”

There was an implied recognition of the same doctrine in
Spring Valley Water Works v. San Francisco, 22 Cal. 434

But it is urged by appellants that Orville & Virginia Rail-
road Co.v. Plumas County, (decided in April, 1868,) held “ that
the legislature could not authorize the county to grant speci.al
privileges to a private corporation, and this was confirmed in

Watertoo Turnpike Co. v. Cole, 51 Cal. 384, (decided in 1876).”
The latter case we may disregard, as it was decided subsequently
tothe act of 1870. The former case did not decide as contended,
nor was the point involved in it. The action was mandamus to
compel the county to subscribe to the capital stock {)f the rail-
road company under an act of the legislature directing the su-
pervisors of the county to meet at a designated day and take
and subscribe to the capital stock of the railroad company.

The defence was not want of power in the legislature to di-
rect the subscription —not want of power in the company i
receive it because it was a corporation, but want of 1.)0\.\'01‘ to
receive because it was not a corporation. Against this 1t Wwas
urged that the act of the legislature recognized tlhe comyan?' %
a corporation. To the contention the court replied: L.lltllt 2
claimed that the existence of the corporation is recognized by
the act requiring the county to subscribe to the ‘StOCk of the
company. Admitting such to be the case,'that will not oxert-
come the difficulty, for a corporation of this character cannot
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be created by legislative recognition ; the constitution (art. IV,
sec. 31,) prohibiting the creation of corporations, except for
municipal purposes, otherwise than by general laws.”

1t follows, therefore, that at the time of the contract of 1868
and of the passage of the ratifying act of 1870 it was established
by the decision of the highest court of the State that the con-
stitution of the State permitted a grant of special franchises to
persons and corporations, and permitted the latter to receive as-
signments of them from such persons or grants of them directly
from the legislature. This law was part of the contract of 1868,
as confirmed by the act of 1870, and could not be affected by
subsequent decisions. Rowan ¢t al. v. Runnels, 5 How. 134;
Olio Life Ins. & Trust Co. v. Debolt, 16 How. 416 ; Havemeyer
v. Iowa County, 8 Wall. 294; Chicago v. Sheldon, 9 Wall. 50 ;
Oleott v. The Supervisors, 16 Wall. 6785 MecCullough v. Vir-
giia, 172 U. S. 102. Nor by the new constitution of 1879.
New Orleans Gas Co. v. Lowisiana Light Co., 115 U. 8. 6503
Fisk v. Jefferson Police Jury, 116 U. 8. 131; 8. Tammany
Water Works v. New Orleans Water Works, 120 U. S. 64.

The subsequent decisions of the Supreme Court of the State
havve not been uniform. Sun Francisco v. Spring Valley Water
Works unqualifiedly overruled California State Telegraph Co.
v. Adlta Telegraph Co., but People v. Stanford, 77 Cal. 360, re-
stored its doctrine to the extent,at least, of holding that the
constitutional provision that “corporations may be formed by
general laws, but shall not be created by special act,” only pro-
hibits the creation of corporations and conferring powers upon
them by legislative enactment, and does not prohibit “the as-
Signment of a franchise to a legally organized corporation by
Persons having the lawful right to exercise and transfer them.”
bef" also San Lwis Water Co. v. Lstrada, 117 Cal. 168.

'ﬂoél'l'el}‘e are expressions 1n thg lattett case which, it is urged,
otwithstanding the modification by it and by People v. Stan-
7;’;’0 tfk(:f ltllllelvtlo(itrine of Srm Fr@zcisco v. Spring Valley Water
San Ijl;is {“t\;ett 1&‘5 doctrine applicable to the case at bar. The
¥ )a er ( ompany was a corporation, anc'l was formed
this lnh"}bitéos? of furmsh.mg the town of San Luis Obispo and
abltants thereof with pure fresh water.
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By an act of the legislature, entitled “ An act to provide for
the introduction of good and pure water into the town of San
Luis Obispo,” approved March 28, 1872, a franchise was granted
for that purpose to M. A. Benrimo, C. W. Dana and W. W.
Hays. The San Luis Water Company claimed to be the as-
signee of the franchise. The assignment was attacked on the
ground that it was invalid under the constitution of the State.
The court said: “ The precise point made is, that the power to
supply a city with water cannot be conferred directly or in-
directly upon a private corporation by special act.”

And further : “The grant to Benrimo and his associates was
also to their assigns. There can be no doubt but that they
might, by the terms of the grant, sell or assign the franchise.
It seems to me too plain to require argument that the parchase
by the plaintiff was strictly and dirvectly within its powers and
contributed necessarily and directly to its objects and purposes.”
But the learned commissioner who delivered the opinion also
said : “If any connection could be traced between the plaintiff
and the passage of the special act of 1872, or it appeared that
the act was obtained for the purpose of evading the constitu-
tional inhibition, I could see how the case of San Francisco V.
Spring Valley Water Works, supra, might apply. But, in view
of the facts in this case, I cannot regard the article of the con-
stitution mentioned or the case last cited as having any appli-
cation here.” But this is not a decision that the case would
apply. And if it is a concession of strength in the argument
it is not a concession of conclusive strength.

We are not concerned, however, to reconcile the cases decided
since 1870, and we have only mentioned them to present fully
the contention of appellants. The cases prior to that f[lllle. as
we have seen, made the obligation of the contract of 1865, and
determined the power of the legislature to ratify it. And tlilf*l’(‘
seems to have been no question of this power. DBesides 19317‘31“"
tive recognition, besides recognition by many acts of .the city,
the contract has received judicial recognition. Taxation upot
the property acquired to execute it has been sustained. JJObj
Angeles v. Los Angeles Water Works Co., 49 Cal. 638. It was
interpreted, and under its provisions the company denied con-
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pensation for water used in sprinkling the streets of the city.
Los Angeles Water Co. v. Los Angeles, 55 Cal. 176.  An ordi-
nance was declared void imposing a license upon the company
for doing business in the city. Los Angeles v. Los Angeles
Water Co., 61 Cal. 63. Its right to take more than ten inches
of water from the river was sustained in ZLos Angeles v. Los
Angeles Water Co., 124 Cal. 368.

The case in 61 Cal. 63, was heard in department and in banc,
and the contract received careful consideration. The judgment
of the trial court was for the water company, and department
2 of the Supreme Court, affirming it, said :

“The court was correct in its judgment. The plaintiff had
already reserved a sum to be paid by defendant for the privi-
lege of vending water for domestic purposes, and it could not
change its contract in the manner proposed. The privileges
granted by the lease and the ordinance of 1868 were already
vested in the defendant as strongly as they could be by a license
under the ordinance of 1879. A license is a grant of permission
or agthority. The defendant already had permission and au-
thomty granted by ordinance and ratified by the legislature.
The city cannot, during the term of the lease, of its own motion,
Increase the amount to be paid for the privileges granted.

“It is hardly necessary to say that the point made by the
appellant, that neither the city nor the legislature can grant or
ahgnate any of the rights of sovereignty, has no application to
this case.”

The court in bane, through its Chief Justice, approved this
1ang;1§age, and after quoting cases, said:
~ “The authorities of the city of Los Angeles by a contract
(»thf’ validity of which has not been challenged by either party)
im(.l for certain valuable considerations therein expressed, granted
0‘; tllfssdszgdlant’s assignors the privilege of supplying the city
for domest?e es and the {nhabltar}ts thereof with fresh water

16 purposes, with the right to receive the rents and

Erofts thereof.to their own use ;” and after citing cases to show

tllz cf)}:let r:}gcmon of the license would impair the obligation of
» concluded as follows :

“ Lo L ) | )
‘ he principles enunciated in the foregoing cases are emi-
VOL. CLXXVII—37
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nently sound and just, and are directly applicable to the case
we are now considering. The city of Los Angeles, by its solemn
contract, and for various considerations therein stated, gave to
the party under whom defendant claims the privilege of intro-
ducing, distributing and selling water to the inhabitants of that
city on certain terms and conditions, which defendant has com-
plied with, and it was not within the power of the city authori-
ties, by ordinance or.otherwise, afterward to impose additional
burdens as a condition to the exercise of the rights and privi-
leges granted.”

3. The provision of the contract, restraining the city from
granting any other franchise, if it created an exclusive fran-
chise, invalidated the whole contract. 4. The act of 1870, pur-
porting to ratify the contract of 1868, is unconstitutional and
void. 5. The water company has no power under its charter
to collect water rates except as prescribed by the constitution
and statutes of the State.

These contentions are dependent upon the same reasoning as
the preceding one, and do not require a separate discussion.

6. By acquiescing in the regulations of rates ever since 1880
the company is estopped from claiming equitable relief and is
guilty of laches.

There was no such acquiescence as estopped the water com-
pany from contesting the ordinance of the city. The facts are
that in 1880 the city passed an ordinance to be in effect one
year, establishing water rates, and passed one every year there-
after, including 1897, when the one in controversy was passed.
The rates established by the ordinances were less than those
adopted in 1870, and the latter are claimed to have been not
higher than the rates charged in 1868. The company coll.ected
the rates established by the ordinances, except those established
in 1896 and 1897. A suit was brought by the company to set
aside the ordinance of 1896, and that of 1897 is assailed in the
case at bar. These ordinances fixed the rates at less than t'he)'
had been fixed before. The company has also every year simce
1882 filed a statement with the city council, showing the n‘umes
of the consumers of water, the rates paid and the expend]ture§
made for supplying watet for the preceding year. The company
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always protested against the right of the city to demand state-
ments, and claimed to make them solely for its information.
The company also in 1882 protested against the power of the
city to fix rates on any other basis that that of the contract of
1368. The city therefore cannot claim to have been deceived
by the action of the company in collecting the rates established
prior to 1896. They were less, it is stipulated, than those of
1870, but how much less we are not informed. It is true we
are not informed how much less those fixed in 1896 and 1897
are than those of the prior years. They are less, “less than
they had ever been fixed belore,” is the stipulation ; and they
will, according to the stipulation, produce more then fifty thou-
sand dollars less revenue than those of 1870.

Acquiescence in a regulation which, all things considered,
may not have been injurious, does not preclude a contest of that
which is injurious. It must be remembered that the contract
did not forbid all regulation, but only regulation beyond a cer-
tain limit. There was no concession of a power to go beyond
that limit, but constant protest against it ; and when its exercise
did go beyond that limit, producing injury not balanced by other
considerations, the right to restrain it would naturally be, and
we think, could legally be, exerted. As we have said, there was
no concealment, no misleading, no injury, no change of condi-
tion, no circumstance which could invoke the doctrine of es-
tOplpel orof laches. Appellants, however, assert there was, and
claim that the acquiescence of the water company was induced
hy the fear that the city would prevent the unlimited use of the
rver water—a use beyond the ten inches claimed to be allowed
EHE' tt]ile ?Ontract,l and a use against other and proprietary rights

‘the city.  Of the latter the record does not enable us to form
&?udg‘ment. Of the former the Supreme Court of the State
'\tf:l( )4)1[ 08\7:6}):1@) (}11&8‘ d'ecided against the cont'ention of the city.
ﬂppeﬁulnts’ t13 hie decision and herfeaftgr quoteits language. The

pell: nference, therefore, is without the support of any-
thing in the record.

1. The water rates established by the ordinance are not shown

Qpe lower than those charged in 1868, or, if lower, that the
revenue of the company is reduced.
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To sustain this contention it is claimed by appellants that
there is no testimony in the record to show that the rates estab-
lished in 1897 were lower than those charged in 1868. Appel-
lants say :

“The only thing which complainants rely on to establish this
fact is the recital in the report of a committee of the council
appointed in 1870 for the purpose of agreeing with the water
company upon a schedule of water rates to be charged, in which
it stated (by the joint committee) ¢that they have established
water rates and charges for domestic purposes, taking as a guide,
as near as can be, the charges and rates for domestic purposes
charged in July, 1868. That your committee have also fixed
the rates and charges for other reasonable objects and purposes,
and report as follows.””

It is urged this is not a statement that the rates fixed in 1870
were equal to those of 1868 ; indeed, that they may have been
higher. And it is also urged there is a distinction made between
rates for domestic purposes and rates for “other reasonable ob-
jects and purposes,” which may mean not domestic purposes,
and as to these it does not appear upon what they were bused.

We are not disposed to dwell long on these claims. It is in-
credible that the city should have demanded statements from
the company yearly; have passed ordinances yearly, and pro-
voked and endured an expensive litigation to establish rates
higher than or the same as those which already existed. It
statements and ordinances were necessary in fulfilment of the
duty of the city under the constitution of the State, neither
controversy or litigation was necessary, nor would either have
ensued. y

It is urged under this head that it is not shown 'that the in-
come of the water company is less under the rates fixed l?y the
city than under those of 1868. The showing would be 11‘1'816"
vant. The contract concerns rates, not income, and the powel
of the city over them under the contract. 1

8. Tf the ordinance is invalid, it is void on its face, and there
is, therefore, no cloud on the company’s title. ‘

The contention is that «if the contract of 1868 1s va 7
the ordinance of 1897 reduces the income of the company belo®

lid, and
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that which it should receive, the ordinance is void on its face
as being in conflict with the Federal Constitution, and is no
cloud on complainants’ title.”

It is hence deduced that the water company has adequate
legal remedies, and cannot resort to an equitable one.

We concur with the learned trial judge that the ordinance is
not void on its face. As said by him—

“In the case at bar, however, the ordinance upon its face is
valid, 88 Fed. Rep. 747, 748, and its invalidity appears only
when considered in connection with the contract of July the
22d, 1868, and evidence showing what the water rates were at
that date. While the court takes judicial notice of the ratify-
ing act of April 2, 1870, still, since the provisions of the contract
of July the 22d, 1868, are not embodied in said act, I am not
sure that said provisions are matters of judicial knowledge, al-
though such seems to be the ruling of the court, (one of the
justices dissenting,) in Brady v. Page, 539 Cal. 52. Conceding,
however, that the court will take judicial notice of all the pro-
visions of said contract, still the one in question simply provides
that water rates shall not be reduced below the rates then
charged, without indicating what those rates were, and there-
fore the invalidity of the ordinance appears, not upon its face,
but only in connection with extraneous evidence of what the
rates were in July, 1868, and for this reason complainants have
adduced that evidence in the present case.”

And further —

“The defendants must either submit to the terms of the ordi-
hance, or incur unusually onerous expenditures. It is reasona-
bly certain that if, with the ordinance standing, they were to
\}ndertake the collection of rates in excess of those prescribed
n the ordinance, they would be resisted at every point by the
consumers of water, and thus be driven to innumerable actions
?sztc]t:r\:cr ‘Pt?sides, shoul.d they,. in any instance, succged in col-
Scribe:’ 121 1out an actlor'l, a higher rate than the ordlne}nce pre-
tllemse,lvelss Cqua}ly certain that th?}’ wguld theTeby br}ng upon
et Oé)t;i)tl'acted. and heavy litigation, having for 1t§ o.bJe.:ct
= heir entlre‘system of works. Surely t.hese njuries

freparable, and actions at law, so far from being adequate
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to the exigencies of the situation, are, as complainants, in their
brief, forcibly put it, mere mockeries of a remedy.”

9. The company violated the contract by taking water from
the Los Angeles River, and, therefore, is not entitled to specific
performance.

In reply to this contention we may adopt the language of the
Supreme Court of the State of California, used on behalf of the
court by Mr. Justice McFarland, in Los Angeles v. Los Angeles
City Water Company, 124 Cal. 377.

The contract of 1868 and the right of the water company to
take water from the river was considered and decided. The
learned justice said:

“ Before considering the main questions in the case, it is
proper here to notice a preliminary point made by the city, and
somewhat insisted on, to wit: That the only quantity of the
water of the Los Angeles River to which the water company is
entitled under the contract is ten inches under a four-inch pres-
sure. This contention cannot be maintained. The words of
the contract on this subject are simply that the company shall
not take from the river ‘more than ten inches of water without
the previous consent’ of the city ; there is nothing in the con-
tract about ¢ four-inch pressure,” nor is there any intimation as
to what the parties meant by ¢ ten inches’ of water. But, 1(?01f-
ing at the context and the subject matter of the contract, 1t1s
quite evident that the parties did not mean only t(?n inches
under a four-inch pressure. If that had been the meaning, there
would have been no sense in the other important covenz'mtS-
At the time of the contract it would have taken many times
ten inches under a four-inch pressure to furnish water for do-
mestic purposes to even the few thousand people who were then
inhabitants of the city ; and much more than that amount was
necessary. to supply free water under the contract; 'and 2 SO}-
emn covenant to supply a growing city with sufficient v ate‘r
for domestic and municipal purposes for thirty years from a
flow of ten inches under a four-inch pressure would have been
absurd. The company, immediately after the date of .tlx(‘,'COI:;
tract, commenced to use an amount ol water greatly In e\ccu
of ten inches under a four-inch pressure; Soon after the exec
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tion of the contract the company was using three hundred
inches under a four-inch pressure, and from that to the present
time they have been using, with the knowledge and consent of
the city, from three hundred to seven hundred inches so meas-
ured. Therefore, whatever (if anything) was meant by the
simple words ten inches,” the contract was immediately, and
has been continuously, construed by the action of the parties as
meaning more than ten inches measured under a four-inch pres-
sure. There is no pretence that the city ever objected to the
use of this water by the water company until 1896, when an
ordinance was passed by the city government undertaking to
withdraw the city’s consent to the taking of more than ten
inches from the river. It is difficult to imagine how this ordi-
nance was passed seriously ; for if the water company had been
prevented from taking from the river at that time more than
ten inches of water under a four-inch pressure, there certainly
would have been a water famine in the city, for the city had no
works of its own and no means whatever for supplying water
for either domestic or municipal purposes. But the city, hav-
ing allowed the water company, for nearly thirty years, to di-
vert the quantity of water above mentioned, and to expend vast
sums of money upon the faith of a continuance of the right to
take said water, could not withdraw its consent within the
period of the contract.”

The learned justice then quoted and approved the following
remarks of the Circuit Court in the case at bar:

“*If it be conceded, as claimed by defendants, (which, how-
ever, I do not decide,) that the provision of the contract, limit-
ng tbe quantity of the water to be taken from the river without
previous consent of the city, is sufficiently certain for enforce-
ment, or, more specially, that said quantity is ten inches meas-
ured ul}aler a four-inch pressure, still the consent of the city to
the taking of a, larger quantity, once given, cannot be withdrawn

F‘ul‘mg the life of the contract, for the reason that large expend-
ltures have been made by complainants in reliance upon such
consent.” The court cites as authorities to the point : Lhodes
v. ()Ewl 33 Ala. 600; 78 Am. Dec. 439; Woodbury v. Parsh-
ley, TN. 1L 937; 26 Am. Dec. 395 Lacy v. Arnett, 33 Pa. St.
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169 ; Russell v. Hubbard, 59 1. 839; Beall v. Marictia &e.
Mill Co., 45 Ga. 33; Veghte v. Raritan Water Power Co., 19
N. J. Eq. 153 Welmington de. R. B. Co. v. Battle, 66 N. C.
546 ; F'lickinger v. Shaw, 87 Cal. 126; 22 Am. St. Rep. 234 ;
Grimshaw v. Belcher, 88 Cal. 217; 22 Am. St. Rep. 298 ; Smith
v. Green, 109 Cal. 228, all of which sustain the point.”

Decree ajfirmed.

ERB ». MORASCH.

ERROR TO THE SUPREME COURT OF THE STATE OF KANSAS.
No. 249, Submitted April 18, 1900. — Decided May 14, 1900.

All questions arising under the constitution and laws of Kansas are, for
the purposes of this case, foreclosed by the decisions of the state courts.

It is the duty of a receiver appointed by a Federal court to take charge of
a railroad, to operate it according to the laws of the State in which it is
situated, and he is liable to suit in a court other than that by which he
was appointed, even in a state court, for a disregard of official duty which
causes injury to the party suing.

A city, when authorized by the legislature, may regulate the speed of trains
within its limits, and this extends to interstate trains in the absence of
congressional action on the subject.

The Interstate Transit Railway is a railway connecting Kansas City, Mis-
souri, with Kansas City, Kansas, and the exception of its trains fror'n the
general provision in the city ordinance respecting the speed of trains in
the city was an exception entirely within the power of the legislature to
make.

THE case is stated in the opinion.

Mr. B. P. Waggener and Mr. Albert . Horton, for plaintitf

in error.
Mr. George B. Watson for defendants in error.

Mz. Justice Brewer delivered the opinion of the court.

While in their briefs many matters are discussed with full-
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