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Syllabus.

all know that one of the most important matters to be estab-
lished by a claimant is undoubted proof of payment.”

To the point that the burden of proof was on the claimant
see also The Jenny, 5 Wall. 1835 The Amiable Isabella, 6
Wheat. 1; Zhe Lilla, 2 Cliff. 169 ; Story’s Prize Courts, 26.

We think that the requirements of the law of prize were
not satisfied by the proofs in regard to this transfer, and on
all the evidence are of opinion that the court below was right

in the conclusion at which it arrived. Decree affirmed.

Mr. Justice Smiras, Mr. Justior Warre and Mz, Justior
Prexmay dissented.
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ERROR TO THE SUPREME COURT OF THE STATE OF UTAH.
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The decision in Hurtado v. California, 110 U. S. 516, that the words ¢ due
Process of law” in the Fourteenth Amendment to the Constitution of
1-:he United States do not necessarily require an indictment by a grand
Jury in a prosecution by a State for murder, has been often affirmed,

] and .is now reaflirmed and applied to this case.

The p}‘lvileges and immunities of citizens of the United States do not neces-
sarily include all the rights protected by the first eight amendments to

the .Federal Constitution against the powers of the Federal Government.
T]Ifi trial of a person accused as a criminal by a jury of only eight persons
Instead of twelve, and his subsequent imprisonment after counviction
- not abridge his privileges and immunities under the Constitution as
A cltizen of the United States and do not deprive him of his liberty
ke without dyue process of law.
lzgﬁfi:qzl‘iaé in crimina} cases not capital shall be by a jury composeq of
{ perso‘ﬁ :1 l(l)f twelve ].111‘01‘5, and wh.ether, in case of an infam.ouﬁ crime,
bya "Nndl‘a 'be c')nly liable to be tried after presentment or indictment
for fﬁe;nseljilr) ; &Te proper to be det.em}lined by the citizens of each State
the C(‘Jl!slif‘:t6?57 and do not come within the Fourteenth Amendment to
are made li'ﬂ);nn solong as all persons within the jurisdiction of the State
ible 1o be proceeded against by the same kind of procedure,

and to h @ i i
. onave the same Kind of trial, and the equal protection of ihe laws
18 secured to them,
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Tur statement of the case is in the opinion of the court.
Mr. J. W. N. Whitecotton for plaintiff in error.

Mr. Alexander C. Bishop for defendant in error. Jr.
William A. Lee was on his brief.

Mgz. Justice Peckmay delivered the opinion of the court.

On the 27th of June, 1898, an information was filed against
the plaintiff in error by the prosecuting attorney of the county,
in a state court of the State of Utah, charging him with the
crime of robbery committed within the county in May, 1898.
In September, 1898, he was tried before a jury composed of
but eight jurors, and convicted and sentenced to imprisonment
in the state prison for eighteen years, and since that time has
been confined in prison, undergoing the sentence of the state
court.

In May, 1899, he applied to the Supreme Court of the S.tgte
for a writ of Aabeas corpus, and alleged in his sworn petition
that he was a natural-born citizen of the United States, and that
his imprisonment was unlawful, because he was prosecuted
under an information instead of by indictment by a grand
jury, and was tried by a jury composed of eight instead of
twelve jurors. He specially set up and claimed (.1) that to
prosecute him by information abridged his privileges and
immunities as a citizen of the United States, under article 9
of the amendments to the Constitution of the United States,
and also violated section 1 of article 14 of those ame-ndmentsl;
(2) that a trial by jury of only eight persons ak.)rldge‘d his
privileges and immunities as a citizen of the Umtgd btateS;
under article 6, and also violated section 1 of article 14 0
such amendments; (3) that a trial by such a jq.ry i“ld I}f‘r
subsequent imprisonment by reason of the verdict ot ]“\l
jury deprived him of his liberty without due process of Llut:
in violation of section 1 of article 14, which provides tiT
no State shall deprive any person of life, liberty or property
without due process of law.
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The Supreme Court of the State, after a hearing of the case,
denied the petition for a writ, and remanded the prisoner to
the custody of the keeper of the state prison, to undergo the
remainder of his sentence, and he then sued out a writ of error
and brought the case here.

The questions to be determined in this court are, (1) as to
the validity, with reference to the Federal Constitution, of the
proceeding against the plaintiff in error on an information
instead of by an indictment by a grand jury ; and (2) the valid-
ity of the trial of the plaintiff in error by a jury composed of
eight instead of twelve jurors.

We think the various questions raised by the plaintiff in.
error have in substance, though not all in terms, been decided
by this court in the cases to which attention will be called.
The principles which have been announced in those cases
clearly prove the validity of the clauses in the constitution
of Utah which are herein attacked as in violation of the
Constitution of the United States. It will, therefore, be
necessary in this case to do but little else than call attention
to the former decisions of this court, and thereby furnish a
conclusive answer to the contentions of plaintiff in error.

The proceeding by information and also the trial by a jury,
comppsed of eight jurors, were both provided for by the state
constitution.

gegtion 13, article 1, of the constitution of Utah provides :

ffences heretofore required to be prosecuted by indict-
ment shall be prosecuted by information after examination
anq commitment by a magistrate, unless the examination be
Wawved by the accused with the consent of the State, or by
122:}?‘“%“37 with or without such examination and commit-
Whon; he grand jury shall c(')nsi.st of seven persons, ﬁV(.% of
all b:llzlst concur to find an indictment; but no grand jury
: rawn or summoned unless in the opinion of the
]uige of the district public interest demands it.”

:-‘elcntlon 1_0, article 1, of that constitution is as follows :
inViolat(;aplial cases the right of' t'ria‘l b_y jury sha@l rem.ain
i n courts of genel'a}l jurisdiction, except in capmal

)@ Jury shall consist of eight jurors. In courts of infe-
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rior jurisdiction a jury shall consist of four jurors. In crimi
nal cases the verdict shall be unanimous. In civil cases three
fourths of the jurors may find a verdict. A jury in civil
cases shall be waived unless demanded.”

The objection that the proceeding by information does not
amount to due process of law has been heretofore overruled,
and must be regarded as settled by the case of Zurtado .
California, 110 U. 8. 516. The case has since been frequently
approved. Hallinger v. Davis, 146 U. S. 314, 322; McNully
v. California, 149 U. 8. 645; Ilodgson v. Vermont, 163 U.8
262, 272; Holden v. Hardy, 169 U. 8. 366, 384 ; Brown V.
New Jersey, 175 U. 8. 172, 176 ; Bolln v. Nebraska, 176 U. 8.
83.

But the plaintiff in error contends that the Hurtado case
did not decide the question whether the state law viola'ted
that clause in the Fourteenth Amendment which provides
that no State shall make or enforce any law which sball
abridge the privileges or immunities of citizens of the United

States. Although the opinion is mainly devoted to an inquiry
whether the California law was a violation of the ¢ due process
clause ” of the above-mentioned amendment, yet the matter 1n

issue in the case was as to the validity of the state law, and

the court held it valid. It was alleged by the counsel for the
plaintiff in error, before the court which passed sentence, ‘““‘L
the proceeding was in conflict with the Fifth and the E OU.‘"‘
teenth Amendments, and those grounds were before this .0011”--
The Tifth Amendment was referred to in the opinion delivered
in this court, and it was held not to have been violated 1)y ‘L'lie
state law, although that amendment provides for an m{lu‘:;
ment by a grand jury. This decision could not ha_ve ‘e]‘"'
arrived at if a citizen of the United States were entltled,. ’,‘.
virtue of that clause of the Fourteenth Amendment rel:t%i”‘%
to the privileges and immunities of citizens of the [ mt:t_
States, to claim in a state court that he could 1}0’6 be PII'O-_ L‘l
cuted for an infamous crime unless upon an indxctment] {'\t:)
grand jury. In a Federal court no person cin be lie‘ ¥
answer for a capital or otherwise infamous.crlme unltibrrth-e
indictment by a grand jury, with the exceptions statec
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Fifth Amendment. Yet this amendment was held in the
Ilurtado case not to apply to a prosecution for murder in a
state court pursuant to a state law. The claim was made in
the case (and referred to in the opinion) that the adoption of
the Fourteenth Amendment provided an additional security
to the individual against oppression by the States themselves,
and limited their powers to the same extent as the amend-
ments theretofore adopted had limited the powers of the
Federal Government. By holding that the conviction upon
an information was valid, the court necessarily held that an
indictment was not necessary; that exemption from trial for
an infamous crime, excepting under an indictment, was not
oneof those privileges or immunities of a citizen of the United
States which a State was prohibited from abridging. The
whole case was probably regarded as involved in the question
as to due process of law. The particular objection founded
upon the privileges and immunities of citizens of the United
States is now taken and insisted upon in this case.

' Ul.lder these circumstances it may not be improper to
‘iquire as to the validity of a conviction in a state court, for
&n.mfamous crime, upon an information filed by the proper
officer under the authority of the constitution and laws of the
State wherein the crime was committed and the conviction
took place ; confining the inquiry to the question of the effect
of the provision in the Fourteenth Amendment prohibiting
the St‘?}tés from making or enforcing any law which abridges
Eli‘le privileges or immunities of citizens of the United States.
ll(') t.}'](.a, (?tller objection, .tha_t a conviction upon an information
“PHIVEs a person of his liberty without due process of law,

the g : .
Ue Hurtado case is, as we have said, a complete and conclu-
Sive answer,

The inquiry may be pursued in connection with that in

regard to the v
tion for a tria]
Jurors in criming
Jections to thig P
‘}lle pPiVileg‘es a
CltiZ{'}n of the

alidity of the provision in the state constitu-
before a jury to be composed of but eight
1 cases which are not capital. One of the ob-
rovision is that its enforcement has abridged
nd immunities of the plaintiff in error as a
United States ; the other objection being that a
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conviction thus obtained has resulted in depriving the plaintiff
in error of his liberty without due process of law. Iostpon-
ing an inquiry in regard to this last objection until we have
examined the other, we proceed to inquire what are the privi-
leges and immunities of a citizen of the United States which
no State can abridge? Do they include the right to be
exempt from trial, for an infamous crime, in a state court and
under state authority except upon presentment by a grand
jury? And do they also include the right in all criminal
prosecutions in a state court to be tried by a jury composed
of twelve jurors?

That a jury composed, as at common law, of twelve jurors
was intended by the Sixth Amendment to the Federal Con-
stitution, there can be no doubt. Zhompson v. Utak, 170 U.'S.
343, 349. And as the right of trial by jury in certain suits
at common law is preserved by the Seventh Amendment, such
a trial implies that there shall be an unanimous verdict of
twelve jurors in all Federal courts where a jury trial is held.

American Publisking Company v. Fisher, 166 U. S. 464;
Springville v. Thomas, 166 U. S. 707. -
It would seem to be quite plain that the provision in the

Utah constitution for a jury of eight jurors in all state crim-

inal trials, for other than capital offences, violates the Sixth
Amendment, provided that amendment is now to be constr.ue(:
as applicable to criminal prosecutions of citizens of the Unitec
States in state courts. y
It is conceded that there are certain privileges Or 1m1
ties possessed by a citizen of the United States, because ot
citizenship, and that they cannot be abridged by any _aC“'OH'
of the States. In order to limit the powers which _‘lt v\,\ f‘*
feared might be claimed or exercised by the Fede?ral (_w\vLII::l-
ment, under the provisions of the Constitution as it was ¥ ],L‘. :
adopted, the first ten amendments to that instrument \f'e'”ke(lfrl']_
posed to the legislatures of the several States by the first ‘11 ;
gress on the 25th of September, 1789. They were mtegen_
as restraints and limitations upon the powers qf the v
eral Government, and were not intended to and did ?‘O[w]‘hqs;
any effect upon the powers of the respective States. This ¥

nuni-
f his
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been many times decided. The cases herewith cited are to
that effect, and they cite many others which decide the same
matter. Spies v. lllinois, 128 U. 8. 181,166 ; Holden v. Hardy,
169 U. 8. 366, 382; Brown v. New Jersey, 175 U. S. 172, 174.

It is claimed, however, that since the adoption of the Four-
teenth Amendment the effect of the former amendments has
heen thereby changed and greatly enlarged. 1t is now urged
in substance that all the provisions contained in the first ten
amendments, so far as they secure and recognize the funda-
mental rights of the individual as against the exercise of Fed-
eral power, are by virtue of this amendment to be regarded as
privileges or immunities of a citizen of the United States, and,
therefore, the States cannot provide for any procedure in state
courts which could not be followed in a Federal court because
of the limitations contained in those amendments. This was
also the contention made upon the argument in the Spies case,
123 U. 8. 131, 151; but in the opinion of the court therein,
Wwhich was delivered by Mr. Chief Justice Waite, the question
as ot decided because it was held that the case did not
require its decision.

In the Slaughter-house cases, 16 Wall. 36, the subject of the
prl\*llgges or immunities of citizens of the United States, as dis-
tmgms}led from those of a particular State, was treated by
i\Ir. Justice Miller in delivering the opinion of the court.
i;i sttl?-tsd }that tl.le argument in jfavor of the plaintiffs, claim-
vuolid ;lestt zle O}rdmance of the mty. of New Orlefslr'ls was m
i s;1 i :nd“; liollylop the assm‘nptlon‘t’hat the citizenship is
e ¢ privileges and immunities guar.ar'lteed by the
Diited Sta; 1nendn'16‘nt are the same as to citizens of the
e tOctbes and citizens of the several State.s.‘ Thls. he
the Unit‘ed fé tn(;t well fouqd'ed; that there was a cmlzgnshlp of
distir;et o a eT and a mtlzensh.lp of the States, which were
i each other, .dependl'ng.u.pon dlf‘feren.t character-
DT‘iViletrQ; E71nl“ct{u.mstanc.e§ in the 1m.il1_v1dua1; that it was only
that “._c::m 5 H(llamumtles of the citizen of the United States
the T“edem‘Foce't'by _the amendment un(.ile‘r the prote.ctlon o.f
e A ‘onstitution, and that the privileges and immuni-

* citizen of a State, whatever they might be, were not
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intended to have any additional protection by the paragraph in
question, but they must rest for their security and protection
where they have heretofore rested.

He then proceeded to inquire as to the meaning of the words
“privileges and immunities ” as used in the amendinent, and
said that the first occurrence of the phrase in our constitutional
history is found to be in the fourth article of the old confedera-
tion, in which it was declared ¢ that the better to secure and
perpetuate mutual friendship and intercourse among the peo-
ple of the different States in this Union, the free inhabitants
of each of these States, paupers, vagabonds and fugitives from
justice excepted, shall be entitled to all the privileges and im-
munities of free citizens in the several States; and the people
of each State shall have free ingress and egress to and from
any other State, and shall enjoy therein all the privileges of
trade and commerce, subject to the same duties, impositions
and restrictions as the inhabitants thereof respectively.” A

provision corresponding to this, he found in the Constitution

of the United States in section 2 of the fourth article, Whe_l‘ei“
it is provided that ¢ the citizens of each State shall be entitled
to all the privileges and immunities of citizens of the s'e\'eml
States.” What those privileges were is not defined in t
Constitution, but the justice said there could be but little ques
tion that the purpose of both those provisions was the sume,
and that the privileges and immunities intended were the szm}?
in each. He then referred to the case of Coyficld v. Coryeh
decided by Mr. Justice Washington in the Circuit Court f‘ol'{ L_EJC
District of Pennsylvania, in 1823, 4 Washington C. (,' dfl.’
where the question of the meaning of this clause in the ( "”““"
tution was raised. Answering the question, what were ,l‘{”
privileges and immunities of citizens of the geveral States, M.
Justice Washington said in that case:

«We feel no hesitation in confining these expre >
those privileges and immunities which are i1'1 thelr" lhulll‘:L
fundamental; which belong of right to the citizens ol l o
governments, and which have at all times bee'n enJoy G(f“ S
citizens of the several States which compose this Union 119
the time of their becoming free, independent ant

e

essions 10

| soverelgh
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What these fundamental principles are it would be more tedi-
ous than difficult to enumerate. They may, however, be all
comprehended under the following general heads: Protection
by the government; . . . The enjoyment of life and lib-
erby with the right to acquire and possess property of every
kind, and to pursue and obtain happiness and safety, subject,
nevertheless, to such restraints as the government may pre
scribe for the general good of the whole.”

Having shown that prior to the Fourteenth Amendment the
legislation under review would have been regarded as relat-
ing to the privileges or immunities of citizens of the State,
with which the United States had no concern, Justice Miller
continued ;

“It would be the vainest show of learning to attempt to
prove by citations of authority, that up to the adoption of the
recent amendments no claim or pretence was set up that those
rights depended on the Federal government for their existence
or protection, beyond the very few express limitations which
the Federal Constitution imposed upon the States — such, for

lnstance, as the prohibition against ex post facto laws, bills of
attainder and laws impairing the obligation of contracts. But
Wltlh the exception of these and a few other restrictions, the
entire domain of the privileges and immunities of citizens of
the States, as above defined, lay within the constitutional and

ii?glslﬂttive power of the States, and without that of the Federal
Government.  Was it the purpose of the Fourteenth Amend-
ment, by the simple declaration that no State should make or
er_lfproe any law which shall abridge the privileges and immu-
Nities of citizens of the United States, to transfer the security
?:0(3 prlotectlon of all the civil rights, which we have mentioned,
declri:e](; itates to the Federal Government? And where it is
al‘tic‘]e ; 1at Congress shall' have_ th‘e power to enforce that
the 5 Was it intended to bring within the power of Congress
1€ entire domain of ejvil rights heretofore belonging exclu-
Sively to the States? A
T’lai;\t‘lil?\-t}i]rlls and more must follow, if the pro_positit?n of the
iect tou{h error be sound.  For not only are these rights sub-

¢ control of Congress whenever in its discretion an J
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of them are supposed to be abridged by state legislation, but
that body may also pass laws in advance, limiting and restrict-
ing the exercise of legislative power by the States, in their
most ordinary and usual functions, as in its judgment it may
think proper on all such subjects. And still further, such 2
construction followed by the reversal of the judgments of the
Supreme Court of Louisiana in these cases, would constitute
this court a perpetual censor upon all legislation of the States,
on the civil rights of their own citizens, with authority to nul
lify such as it did not approve as consistent with those rights,
as they existed at the time of the adoption of this amendment.
The argument we admit is not always the most conclusive
which is drawn from the consequences urged against the adop-
tion of a particular construction of an instrument. But when,
as in the case before us, these consequences are so serious, SO
far-reaching and pervading, so great a departure from the
structure and spirit of our institutions; when the effect s to
fetter and degrade the State Governments by subjecting them

to the control of Congress in the exercise of power heretofore
universally conceded to them of the most ordinary and funda-
mental character; when, in fact, it radically changes the whole
theory of the relations of the State and Federal governments
to each other and of both these Governments to the people;
the argument has a force that is irresistible in the absence of

language which expresses such a purpose too clearly to admltlog
intentlec

doubt. We are convinced that no such results were !
by the Congress which proposed these amendments, nor by the
legislatures of the States which ratified them.” v
If the rights granted by the Louisiana legislature did n}o
infringe upon the privileges or immunities of citizens Qf “*f
United States, the question arose as to what such prl\fllég‘:«z
were, and in enumerating some of them, without a.ssum}‘ﬂg ‘
state them all, it was said that a citizen of the United bta'ftl-"-]
as such, had the right to come to the seat of gover! 't}é
assert claims or transact business, to seek the protgctlon (;Tr ‘L
government or to share its offices; he had the rlg]ﬁ. 0 "’l‘n_
access to its seaports, its various offices throughout H"? o i
try, and to the courts of justice in the several States; 0

yernment
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mand the care and protection of the General Government over
his life, liberty and property when on the high seas or within
the jurisdiction of a foreign government; the right, with
others, to peaceably assemble and petition for a redress of
grievances ; the right to the writ of Aabeas corpus, and to use
the navigable waters of the United States, however they may
penetrate the territory of the several States; also all rights
secured to our citizens by treaties with foreign nations; the
right to become citizens of any State in the Union by a bona
Jide residence therein, with the same rights as other citizens of
that State ; and the rights secured to him by the Thirteenth
and Fifteenth amendments to the Constitution. A right,
such as is claimed here, was not mentioned, and we may sup-
pose it was regarded as pertaining to the State and not cov-
ered by the amendment.

Other objections to the judgment were fully examined, and
the .rfesu]t was reached that the legislation of the State of
Ijoulslana complained of violated no provision of the Constitu-
tion of the United States. '

We have made this extended reference to the case because
of its great importance, the thoroughness of the treatment of
the S“bJ?Ct, and the great ability displayed by the author of
Lhe Ogmlon. {&lthough his suggestion that only discrimination
ricz tate against the negroes as a class or on account of their
i (:‘Eatsl cqvered by the amendment as to the equal protec-
s was b]: t%;]WS, has not been a.ﬁ"lrmejd by the later cases, yet
the decislilo (Eexpressmn of his belief as to wha.t Yvould'be
that pointn ?1‘ };che Cf)u.rt when a case came before it 11{1V01vmg
o maint.ﬁ 16 opinion upon thfe matters actually involved
i OLrneLy by the ]udgment' in the case has. never been
s Onem?rruled by. any judgment of thls. court. It
portion of Hlp0F the leading cases upon the.sub.Ject of that

The deﬁnitiro‘noufrtte]venth Amindr'ne?nt of \’Vhl(.}h it trf)@ts.”
given by My 3 Ot.‘ 1e WOI‘(}S privileges and lml?]umtles,' as
it Pag I':H ustice Washington, was adgpted in substance
Has “'_m“:itlfgtrl, %\Vall. 1683 180, and in Ward v. Mary-

‘ all. 218, 430.  These rights, it is said in the Slaugh-
have always been held to be the class of

ter-houge cases,
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rights which the State Governments were created to establish
and secure.

In the same volume as the Slaughter-house cases is that of
Bradwell v. The State, 16 Wall. 130, where it is held that the
right to practice law in the courts of a State is not a privilege
or immunity of a citizen of the United States, within the
meaning of the Fourteenth Amendment. And in Minor v.
Happersett, 21 Wall. 162, it was held that the right of suffrage
was not necessarily one of the privileges or immunitics of
citizenship before the adoption of the Fourteenth Amendment,
and although a woman was in one sense a citizen of the
United States, yet she did not obtain the right of suffrage by
the adoption of that amendment. The right to vote is a most
important one in our form of government, yet it is not given
by the amendment.

In speaking of the meaning of the phrase ¢ privileges a‘nd
immunities of citizens of the several States,” under section
second, article fourth, of the Constitution, it was said by the
present Chief Justice, in Cole v. Cunningham, 133 100 1k
that the intention was “to confer on the citizens of the seveg";l
States a general citizenship, and to communicate all the privt
leges and immunities which the citizens of the same State would
be entitled to under the like circumstances, and this includes
the right to institute actions.”

And in Blake v. MeClung, 172 U. S. 239, 248, various cases
are cited regarding the meaning of the words pPlvfleg?S aqd
immunities,” under the fourth article of the Constitution, I
not one of which is there any mention made of. the r}g_llf
claimed in this case, as one of the privileges or immunities
of citizens in the several States. !

These cases show the meaning which the courts lha‘f;
attached to the expression, as used in the fourth m't-IC'v]@.Uh
the Constitution, and the argument is not labored W ntt‘»h
gives the same meaning to it when used in the Fourteent
Amendment.

That the primary reason for that amendment W
the full enjoyment of liberty to the colored race1s i
yet it is not restricted to that purpose, and it applies to €¥¢%

as to secure
not denied,
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one, white or black, that comes within its provisions. But,
as said in the Slaughter-house cases, the protection of the
citizen in his rights as a citizen of the State still remains with
the State. This principle is again announced in the decision
in United States v. Cruikshank, 92 U. S. 542, wherein it is
said that sovereignty, for the protection of the rights of life
and personal liberty within the respective States, rests alone
with the States. But if all these rights are included in the
phrase “ privileges and immunities ” of citizens of the United
States, which the States by reason of the Fourteenth Amend-
ment cannot in any manner abridge, then the sovereignty of
the State in regard to them has been entirely destroyed, and
the Slaughter-house cases, and United States v. Cruikshank
are all wrong, and should be overruled.

It was said in Minor v. Happersett, supra, that the amend-
ment did not add to the privileges and immunities of a citizen ;
1t simply furnished an additional guaranty for the protection
of such as he already had. And in Zn e Kemmler, 136 U. S.
436, 448, it was stated by the present Chief Justice that —

“The Fourteenth Amendment did not radically change the
whole theory of the relations of the state and Federal govern-
ments to each other, and of both governments to the people.
TYh(? $ame person may be at the same time a citizen of the
Lmted States and a citizen of a State. Protection to life,
liberty and property rests primarily, with the States, and the
amendment furnishes an additional guaranty agaiust any
tncroachment by the States upon those fundamental rights
“Tinch belong to citizenship, and which the state governments
;:131? Ofl‘eated t(.) secure. The privileges and immunities of citi-
i i(r)n the pnlteci S'tgtes, as distinguished fr(?m the privileges
iy glullnéiles of cxtlze.ns' of the Sta.tes, are 1.ndee(.l 'protected
the n’ature oze are p?lwleges and immunities arising out of
ot o an‘ essential character of the Na.tlon.al govern-
l‘nitéd Statgmnted or secured by tl'le Constitution of the
Wi ?S. United States v. Cruikshank, 92 U. S. 542;

ouse cases, 16 Wall. 36.”

iiﬂlctﬂﬂey’s Constitutional Limitations, (4th ed. p. 497, mar-
gal page 397,) the author says:

VOL. CLXXVI—38
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“ Although the precise meaning of ¢privileges and immu.
nities’ is not very conclusively settled as yet, it appears to
be conceded that the Constitution secures in each State to the
citizens of all other States the right to remove to and carry
on business therein; the right by the usual modes to acquire
and hold property, and to protect and defend the same in the
law ; the right to the usual remedies for the collection of debts
and the enforcement of other personal rights, and the right
to be exempt, in property and person, from taxes or burdens
which the property or persons of citizens of the same State are
not subject to.”

There is no intimation here that among the privileges orim-
munities of a citizen of the United States are the right of trial
by jury in a state court for a state offence and the right to be
exempt from any trial for an infamous crime, unless upon pre-
sentment by a grand jury. And yet if these were such privi-
leges and immunities, they would be among the first that
would occur to any one when enumerating or defining them.

Nor would these rights come under the description giw?n by
the Chief Justice in the Kemmler case, supra. Such privileges

or immunities do not arise out of the nature or essential charac-

ter of the National Government. '
In Walker v. Sauvinet, 92 U. 8. 90, it was held that a trial
by jury in suits at common law in the state courts was not a
privilege or immunity belonging to a person as a citizen of the
United States, and protected, therefore, by the Fourte_enﬂ.'
Amendment. The action was tried without a jm“)_’ by "'1"‘““
of an act of the legislature of the State of Louisiana. 1“01
plaintiff in error objected to such a trial, alleging that he hat
a constitutional right to a trial by jury, and that the statute
was void to the extent that it deprived him of thit.r]g!{t'
The objection was overruled. Mr. Chief Justice Waite, 11
delivering the opinion of the court, said:
“ By article 7 of the amendments it is pr
at common law, where the value in controve ey
twenty dollars, the right of trial by jury shall be P"es‘),"‘]; i]']
This, as has been many times decided, relates only to ‘tml\I\"qll
the courts of the United States. Zdwards V. Elliott, 21 W%

ovided that ‘in suits
sy shall exceed
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532, 557. The States, so far as this amendment is concerned,
are left to regulate trials in their own courts in their own way.
A trial by jury in suits at common law pending in the state
courts is not, therefore, a privilege or immunity of national
citizenship, which the States are forbidden by the Fourteenth

Amendment to abridge. A State cannot deprive a person of
his property without due process of law; but this does not
necessarily imply that all trials in the state courts affecting
the property of persons must be by jury. This requirement of
the Constitution is met if the trial is had according to the set-
tled course of judicial proceedings. Murray’s Lessee v. Hobo-
ken Land & Improvement Co., 18 How. 272, 280. Due process
of law is process due according to the law of the land. This
process in the States is regulated by the law of the State. Our
power over that law is only to determine whether it is in con-
flict with the supreme law of the land — that is to say, with
the Constitution and laws of the United States made in pursu-
ance thereof — or with any treaty made under the authority of
the United States.”

This case shows that the Fourteenth Amendment in forbid-
ding a State to abridge the privileges or immunities of citizens
of th'e United States, does not include among them the right
O_f trial by jury in a civil case, in a state court, although the
right to such a trial in the Federal courts is specially secured
51(1) atl persons in the cases mentioned in the Seventh Amend-

ent.

‘_Is any one of the rights secured to the individual by the
I"m} or by the Sixth Amendment any more a privilege or im-
mnunity of a citizen of the United States than are those secure:
by the Seventh? In none are they privileges or immunities
%Pa.nted and belonging to the individual as a citizen of the
thzlg:jlt‘“llte% but they are secured to all persons as against
ship‘ . ;Faﬂ G(')Vef‘n.ment, entirely 1r1'*espective of sugh ‘citizen-
&‘iiiz'ens[. lS lfe indlvu'lual does not enjoy them as a privilege of
:\mendmgri)t t 1eh[.In.1ted States.:, therefore, when the Fourteenth
Privloges o pro 1b1P§ the abrldgmen? by the State.s.of tl}os.e
808 corrent O;mmunltles which he enjoys as such citizen, it is

reasonable to say that it covers and extends to
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certain rights which he does not enjoy by reason of his citi-
zenship, but simply because those rights exist in favor of
all individuals as against Federal govermental powers. The
nature or character of the right of trial by jury is the same
in a criminal prosecution as in a civil action, and in neither
case does it spring from nor is it founded upon the citizen-
ship of the individual as a citizen of the United States, and
if not, then it cannot be said that in either case it is a privi-
lege or immunity which alone belongs to him as such citizen.
So it was held in the oyster planting case, McCready v.
Virginia, 94 U. 8. 391, that the right which the people of
that State acquired to appropriate its tide waters and the
beds therein for taking and cultivating fish, was but a regu-
lation of the use, by the people, of their common property,
and the right thus acquired did not come from their citizen-
ship alone, but from their citizenship and property combined.
It was, therefore, a property right and not a mere privilege
or immunity of citizenship, and, for that reason, the citizen of
one State was not invested by the Constitution of the United
States with any interest in the common property of the citizens
of another State. !
This was a decision under another section of the Constitu-
tion (section second of article fourth) from the one under dis-
cussion, and it gives to the citizens of each State all privilqg‘es
and immunities of citizens of the several States, but it i§ cited
for the purpose of showing that where the privilege or Immt-
nity does not rest alone upon citizenship, a citizen of another
State does not participate therein.
In this case the privilege or immunity claimed does not rest
upon the individual by virtue of his national citizens}l{p, and
hence is not protected by a clause which simply pl’jOhlbltS tllPJ.
abridgment of the privileges or immunities of citizens of the
United States. Those are not distinctly privileges or immunt
ties of such citizenship, where every one has the same as ag
the Federal Government, whether citizen or not. o
The Fourteenth Amendment, it must be remembe}’etl, o
not add to those privileges or immunities. The Smwwzel.f' f’ﬂm
is an authority in favor of the contention that the amendine

ainst
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does not preclude the States by their constitutions and laws
from altering the rule as to indictment by a grand jury, or as
to the number of jurors necessary to compose a petit jury in
a criminal case not capital.

The same reasoning is applicable to the case of Kennard v,
Louisiana, 92 U. 8. 430, although that case was decided with
special reference to the “due process of law ” clause.

In Kemmler's case, 136 U. S. 436, it was stated that it was
not contended and could not be that the Eighth Amendment
to the Federal Constitution was intended to apply to the States.
This was said long after the adoption of the Fourteenth Amend-
ment, and also subsequent to the making of the claim that by
its adoption the limitations of the preceding amendments had
been altered and enlarged so as in effect to make them appli-
cable to proceedings in the state courts.

In Presser v. Iilinois, 116 U. S. 252, it was held that the
Second Amendment to the Constitution, in regard to the right
of the people to bear arms, is a limitation only on the power
of Congress and the National Government, and not of the
States. It was therein said, however, that as all citizens capa-
ble of bearing arms constitute the reserved military force of
the National Government, the States could not prohibit the
People from keeping and bearing arms, so as to deprive
the United States of their rightful resource for maintaining
t‘he. public security, and disable the people from performing
their duty to the General Government.

In O Neil v, Vermont, 144 U. 8. 323, 332, it was stated that
45 4 general question it has always been ruled that the Eighth
Amendment to the Constitution of the United States does not
4pply to the States.

’In T/wr‘@'ngton v. Montgomery, 147 U. S. 490, it was said
\iletl th_e Fifth Amendment to the Constitution operates exclu-
& thy In restmmt of Federal power, and has no application
he States.

Ul:‘p‘ii};;‘; cited t}'lese cases for t}.le. purpose of sh(?wing that

e necces &_Y;d Immunities of citizens of the United States
Sy ame?ls?am ¥ include all the rights protected by the first

S dients to the Federal Constitution against the

th
s
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powers of the Federal Government. They were decided sub-
sequently to the adoption of the Fourteenth Amendment, and
if the particular clause of that amendment, now under consid-
eration, had the effect claimed for it in this case, it is not too
much to say that it would have been asserted and the princi-
ples applied in some of them.

It has been held that the last clause of the Seventh Amend-
ment, which provides that no fact tried by a jury shall be
otherwise reéxamined in any court of the United States, than
according to the rules of the common law, is not confined to
trials by jury in Federal courts, but applies equally to a cause
tried before a jury in a state court and brought thence before
a Federal court. 7he Justices v. Murray, 9 Wall. 274; Chi-
cago, Burlington de. Railroad v. Chicago, 166 U. S. 226;
Capital Traction Company v. Hof, 174 U. S. 1. But these
decisions only carry out the idea that the amendment is a
restraint upon Federal power, and not upon the power of the
State, inasmuch as they declare that the clause restricts the

right of the Federal courts to reéxamine the facts found by
a jury in a state court, as well as in a Federal one.

In Missouri v. Lewis, 101 U. S. 22, it was held that the
clause of the Fourteenth Amendment, which prohibits a State
from denying to any person the equal protection of the 1‘zm:s.
did not thereby prohibit the State from prescribing the juris
diction of its several courts either as to their territorial limits

or the subject-matter, or amount or finality of their respect1ve
judgments or decrees; that a State might establish one system
of law in one portion of its territory and another system 1”
another, provided it did not encroach upon the proper e
diction of the United States, nor abridge the privileges OF
immunities of citizens of the United States, nor deny to un:)i
person within its jurisdiction the equal protectio'n of the :@“l:
in the same district, nor deprive him of his rights wit “ilﬁ_
due process of law. In the course of the opinion, which was
delivered by Mr. Justice Bradley, he said:
“We might go still further and say, with un
that there is nothing in the Constitution to prevent any

. . it sees fi
from adopting any system of laws or judicature it sees

doubted truthy
State

¢ for
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all or any part of its territory. If the State of New York,
for example, should see fit to adopt the civil law and its
method of procedure for New York City and the surround-
ing counties, and the common law and its method of procedure
for the rest of the State, there is nothing in the Constitution
of the United States to prevent its doing so. This would not
of itself, within the meaning of the Fourteenth Amendment,
be a denial to any person of the equal protection of the laws.
If every person residing or being in either portion of the State
should be accorded the equal protection of the laws prevailing
there he could not justly complain of a violation of the clause
referred to. For, as before said, it has respect to persons and
classes of persons. It means that no person or class of persons
shall be denied the same protection of the laws which is en-
Joyed by other persons or other classes in the same place and
under like circumstances. The Fourteenth Amendment does
not profess to secure to all persons in the United States the
b.er'leﬁt of the same laws and the same remedies. Great diver-
sities il.f] these respects may exist in two States separated only
by an mmaginary line. On one side of this line there may be
aright of trial by jury, and on the other side no such right.
Each. State prescribes its own modes of judicial proceeding.
If diversities of laws and judicial proceedings may exist in
t!le several States without violating the equality clause in the
Fourteenth Amendment, there is no solid reason why there
g‘a‘y lot be such diversities in different parts of the same
State. A uniformity which is not essential as regards differ-
glt States cannot be essential as regards different parts of a
State, provided that in each and all there is no infraction of
ﬁlle constitutional provision. Diversities which are allowable
qul different States are allowable in different parts of the same
State.  Where part of a State is thickly settled, and another
P;Ztnéla% but few iqha!oitants, it may be desirable to have dif-
ey insi)sten;s of judicature for tl%e two portions——tr‘ial. !oy
oy 5 ur_"‘% or EXa'un.ple,'and not in the other. Large cities
el 0? .H? al .ml‘lltlpheatxon of courts and a peculiar arr'amge-
. Jurisdictions. Tt would be an unfortunate restriction

€ powers of the state government if it could not, in its
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discretion, provide for these various exigencies. If a Mexican
State should be acquired by treaty and added to an adjoining
State or part of a State in the United States, and the two
should be erected into a new State, it cannot be doubted that
such new State might allow the Mexican laws and judicature
to continue unchanged in the one portion, and the common
law and its corresponding judicature in the other portion.
Such an arrangement would not be prohibited by any fair
construction of the Fourteenth Amendment. It would not
be based on any respect of persons or classes, but on munici-
pal considerations alone, and a regard for the welfare of all
classes within the particular territory or jurisdiction.”
Although this case was principally discussed under that
clause of the Fourteenth Amendment which prohibits a State
from denying to any person within its jurisdiction the equal
protection of ‘the laws, yet the application of the amendment
with regard to the privileges or immunities of citizens of the
United States was also referred to, and if it had been su pposed
that it secured to a citizen of the United States, when pro-
ceeded against under state authority, all the privileges and
immunities set forth in the first eight amendments to the
Federal Constitution, Mr. Justice Bradley could not, mvthe
course of his opinion in the case, have said that a trial by jury
might exist as a right in one State and not exist in another.
Trial by jury would in such case have been protected under the
Fourteenth Amendment, because it was granted to all persorl_.s
by article six in all criminal prosecutions in the Federal cour! 3
and by article seven in civil actions at common law, where the
value in controversy should exceed twenty dollars. On the '001“;
trary, it was stated that great diversity in these respects 1MIg “
exist in two States separated only by an imaginary lme" 1
one side of which there might be a right of trial by jury, dl.lt,
on the other side no such right. Each State, it was Sa_“?’_ plf]f
scribes its own modes of judicial procedure. The dcczsu;rlﬂtw
this case was by a unanimous court, and the remarks 0 %
justice are wholly irreconcilable with the existence of a 11"")3[,0.
of trial by jury in a state court which was guar:anteed a_m” lline
tected by the Fourteenth Amendment, notwithstanding ¢

on
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denial of such right by and under the constitution and laws of
the State.

The principle to be deduced from these various cases is that
the rights claimed by the plaintiff in error rest with the state
governments, and are not protected by the particular clause of
the amendment under discussion. What protection may be
afforded the individual against state legislation or the pro-
cedure in state courts or tribunals under other clauses of the
amendment, we do not now inquire, as what has been hereto-
fore said is restricted to the particular clause of that amend-
ment which is now spoken of, the privileges or immunities of
citizens of the United States.

Counsel for plaintiff in error has cited from the speech of
one of the Senators of the United States, made in the Senate
\Yhen the proposed Fourteenth Amendment was under con-
mdgration by that body, wherein he stated that among the
privileges and immunities which the committee having the
amendment in charge sought to protect against invasion or
abridgment by the States, were included those set forth in
the first eight amendments to the Constitution, and counsel
has argued that this court should, therefore, give that con-
struction to the amendment which was contended for by the
Senator in his speech.
thmt speeches were made by other Senators, and by Repre-
sentatives in the House, upon this subject is not stated by
counsel, nor does he state what construction was given to it, if
Lo Py other members of Congress. It is clear that what is
said in Congress upon such an occasion may or may not ex-
E;(?SS Ehe views of the majority of those who favor the adop-
quzst(;ontheh measure which may be before .that body, and the
ule:minww ht?ther the proposed a'me'ndment itself expresses the
i nd}\(; ich those who spoke in its favor may have assumed
Rinct. u; 21 Is one to be determined by the langue.\,ge getually

What irfd' zit.r(;d not by the speeches made' regarding it.
e vidual Senators or Re.presentatw'es may have urged

%6 In regard to the meaning to be given to a proposed

constituti 0 : - :
8 f tutional amendment, or bill or resolution, does not furnish
. groun

d for its proper construction, nor is it important
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as explanatory of the grounds upon which the members voted
in adopting it.  United States v. Trans-Missouri Freight Asso-
ciation, 166 U. S. 290, 818 ; Dunlap v. United States, 173 U. 8.
65, 75.

In the case of a constitutional amendment it is of less mate-
riality than in that of an ordinary bill or resolution. A con-
stitutional amendment must be agreed to, not only by Senators
and Representatives, but it must be ratified by the legislatures,
or by conventions, in three fourths of the States before such
amendment can take effect. The safe way is to read its lan-
guage in connection with the known condition of affairs out
of which the occasion for its adoption may have arisen, and
then to construe it, if there be therein any doubtful expres-
sions, in a way so far as is reasonably possible, to forward the
known purpose or object for which the amendment Wwas
adopted. This rule could not, of course, be so used as to limit
the force and effect of an amendment in a manner which ﬂle
plain and unambiguous language used therein would not jus-
tify or permit.

For the reasons stated, we come to the conclusion that the
clause under consideration does not affect the validity of the
Utah constitution and legislation. ]

The remaining question is, whether in denying the right of
an individual, in all criminal cases not capital, to have & Juy
composed of twelve jurors, the State deprives him of life, lib-
erty or property, without due process of law.

This question is, as we believe, substantially answ
the reasoning of the opinion in the Hurtado case, supra-
The distinct question was there presented whether it was dlllf
process of law to prosecute a person charged with murder ,)).
an information under the state constitution and law. U- W
held that it was, and that the Fourteenth Amendment did ”]"'E
prohibit such a procedure. In our opinion the right to )';
exempt from prosecution for an infamous crime, eXCept‘ u%]e
a presentment by a grand jury, is of the same nature ds]-t“’—
right to a petit jury of the number fixed by the c'ommonl«tht;
If the State have the power to abolish the grand jury a“lf o
consequent proceeding by indictment, the same course 0t

ered by
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soning which establishes that right will and does establish the
right to alter the number of the petit jury from that provided
by the common law. Many cases upon the subject since the
Hurtado case was decided are to be found gathered in Jodgson
V. Vermont, 1638 U. 8. 262; Holden v. Hardy, 169 U. S. 366,
384: Brown v. New Jersey, 175 U. 8. 172; Bolln v. Nebraska,
176 U. S. 83.

Trial by jury has never been affirmed to be a necessary
requisite of due process of law. In not one of the cases cited
and commented upon in the Hurtado case is a trial by jury
mentioned as a necessary part of such process.

In In re Converse, 137 U. S. 624, it was stated that the
Fourteenth Amendment was not designed to interfere with
the power of a State to protect the lives, liberty and property
of its citizens, nor with the exercise of that power in the adju-
dications of the courts of a State in administering process
provided by the law of the State.

In Caldwell v. Texas, 137 U. S. 692, it was held that no
State can deprive particular persons or classes of persons of
equal and impartial justice under the law, without violating
the provisions of the Fourteenth Amendment to the Constitu-
tion, gnd that due process of law, within the meaning of the
Constitution, is secured when the laws operate on all alike,
and no one is subjected to partial or arbitrary exercise of the
Powers of government,

In Lecper v. Tewas, 139 U. S. 462, 467, it was said « that
by the Fourteenth Amendment the powers of States in deal-
g with crime within their borders are not limited, except
that no State can deprive particular persons, or class of per-
Sons, of equal and impartial justice under the law ; that law in
i:sdl‘egular course of administration through courts of justice
COngteitp;‘ocess’ and when secured by the law of the State the
= S: lonal requirement is satisfied ; and that due process
v N C'ure‘d.by laws operating on all alike, and not subject-

& the individual to the arbitrary exercise of the powers of

sovernment unrestrained by the established principles of

ll';lo‘ﬁe right and distributive justice. Hurtado v. California,
B, 516, 535, and cases cited.” See also for statement
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as to due process of law the cases of Davidson v. New Orleans,
96 U. S. 97; Hagar v. Reclamation District, 111 U. 8. 701,
T

The clause has been held to extend to a proceeding con-
ducted to judgment in a state court under a valid statute of
the State, if such judgment resulted in the taking of private
property for public use, without compensation made or secured
to the owner, under the conditions mentioned in the cases
herewith cited. Chicago, Burlington dee. Railroad v. Clicago,
166 U. S. 226; Backus v. Fort Street Union Depot Company,
169 U. S. 557.

It has also been held not to impair the police power of a
State. Barbier v. Connolly, 113 U. 8. 27.

It appears to us that the questions whether a trial in crimi-
nal cases not capital shall be by a jury composed of eight
instead of twelve jurors, and whether in case of an infamous
crime a person shall only be liable to be tried after present-
ment or indictment of a grand jury, are eminently proper

to be determined by the citizens of each State for themselves,
and do not come within the clause of the amendment under
consideration, so long as all persons within the jurisdiction of
the State are made liable to be proceeded against by the

same kind of procedure and to have the same kind of trial,

and the equal protection of the laws is secured to tl}em-
Caldwell v. Texas, 187 U. 8. 692; Leeper v. Texas, 139 U. S
462. Tt is emphatically the case of the people by thel’
organic law, providing for their own affairs, and we ar of
opinion they are much better judges of what they ought f0
have in these respects than any one else can be. The reasons
given in the learned and most able opinion of Mr. Justice
Matthews, in the Hurtado case, for the judgment Hle‘reln
rendered, apply with equal force in regard to a trial ]"5;?
jury of less than twelve jurors. The right to be [Irocost IeL'
against only by indictment, and the right to & trial i:
twelve jurors, are of the same nhature, and are Sul'Jic_qu
the same judgment, and the people in the s.eveml | 1«1“‘;
have the same right to provide by their organic lz.uv 19; o
change of both or either. Under this construction ©
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amendment there can be no just fear that the liberties of
the citizen will not be carefully protected by the States
respectively. It is a case of self-protection, and the people
can be trusted to look out and care for themselves. There
is no reason to doubt their willingness or their ability to do
so,and when providing in their constitution and legislation
for the manner in which civil or criminal actions shall be
tried, it is in entire conformity with the character of the
Federal Government that they should have the right to
decide for themselves what shall be the form and character
of the procedure in such trials, whether there shall be an
indictment, or an information only, whether there shall be a
jury of twelve or a lesser number, and whether the verdict
must be unanimous or not. These are matters which have
no relation to the character of the Federal Government. As
was stated by Mr. Justice Brewer, in delivering the opinion
of the court in Brown v. New Jersey, 175 U. S. 172, the
State has full control over the procedure in its courts, both
mcivil and criminal cases, subject only to the qualification
that such procedure must not work a denial of fundamental
tights or conflict with specific and applicable provisions of
Fhe Federal Constitution. The legislation in question is not,
i our opinion, open to either of these objections.

_Judged by the various cases in this court we think there
% mo error in this record, and the judgment of the Supreme
Uourt of Utah must, therefore, be Affirmed.

Mr. Jusrior Harrax, dissenting.

(.r[lndgr an information filed against him in one of the courts
" the State of Utah, Maxwell, the plaintiff in error, a citizen

Zlf“the United States, was convicted of the crime of robbery,

Mhaving been tried by a jury consisting of eight persons

f - : ]
"as found guilty and sentenced to confinement in the peniten-

tiary I:or the term of eighteen years.

Stlil[ltl(lj:lr?;; 11-11:% h'is imprison.ment is in violation of the Qon-

by infomﬁa,ti 1e United Stf:tte_s in that he was proceeded against
. On—not by indictment or presentment of a grand
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jury — and was tried for an infamous erime by a jury composed
of less than twelve persons.

By its opinion and judgment just rendered this court holds
that neither the prosecution by information nor the trial by
eight jurors was in violation of the Constitution of the United
States.

Upon the first point I do not care to say anything. For, in
Hurtado v. California, 110 U. S. 516, this court held that a
state enactment authorizing the prosecution by information
for the crime of murder in the first degree — the penalty for
such crime being death — was not in violation of the Consti
tution of the United States. The principles there announced
have been reaffirmed in later cases. In the Zfurtado case ]
dissented from the opinion and judgment of the court and
stated fully the reasons why, in my judgment, no civil tribunal
or court, Federal or state, could legally try a citizen of the
United States for an infamous crime otherwise than on the
indictment or presentment of a grand jury. I adhere to
the views then expressed, but further discussion of the ques
tion decided seems unnecessary.

The remaining question in the present case is whether the
trial of the accused by eight jurors is forbidden by the Constr-
tution of the United States.

The Fourteenth Amendment, after declaring that all persons
born or naturalized in the United States and subject to the‘
jurisdiction thereof are citizens of the United States and Olll
the State wherein they reside, provides that “no State ek
make or enforce any law which shall abridge the privileges .
immunities of citizens of the United States,” nor “ shal_l il“.‘L
State deprive any person of life, liberty or property withou
due process of law.” > ¢ the

What are the privileges and immunities of “citizens Ot :
United States”? Without attempting to enum.emte the;ﬂ_-m
ought to be deemed safe to say that such privileges and tlln-
munities embrace at least those expressly recognized by <
Constitution of the United States and placed beyond the po¥
of Congress to take away or impair.

_ontion of
When the Constitution was adopted by the Conventio!
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1787 and placed before the people for their acceptance or
rejection, many wise statesmen whose patriotism no one then
questioned or now questions earnestly objected to its acceptance
upon the ground that it did not contain a Bill of Rights guard-
ing the fundamental guarantees of life, liberty and property
against the unwarranted exercise of power by the National Gov-
ernment. But the friends of the Constitution, believing that
the failure to accept it would destroy all hope for permanent
union among the people of the original States, and following
the advice of Washington who was the leader of the constitu-
tional forces, met this objection by showing that when the
Constitution had been accepted by the requisite number of
States and thereby become the supreme law of the land, such
amendments could be adopted as would relieve the apprehen-
sions of those who deemed it necessary, by express provisions,
to guard against the infringement by the agencies of the Gen-
eral Government of any of the essential rights of American
fljeemen. This view prevailed, and the implied pledge thus
given was carried out by the first Congress, which promptly
adopted and submitted to the people of the several States the
first ten amendments. These amendments have ever since
been regarded as the National Bill of Rights.

Let us look at some of those amendments. It is declared
bly the First, ¢« Congress shall make no law respecting an estab-
hsh'mept of religion, or prohibiting the free exercise thereof, or
abridging the freedom of speech or of the press, or the right of
the people peaceably to assemble and to petition the Govern-
ent 'for a redress of grievances;” by the Third, “no soldier
shall in time of peace be quartered in any house, without the
iznsent of the owner, nor in time of war, but in a manner to
pleptl‘sscbﬂbed by law ;” by the Fourth, “the right of the peo-
A e ?e.cure in their persons, 1')ouses, papers and-effects
a;d B ‘litllffasonak)le S(‘aarches and seizures shall not be violated,
by Oatlh Ocll‘l“lfaélts shgll 1ssue but upon probablf? cause, supported

é Searche? I’Hlmtlon, and partlcul.arly descrlbmg the place to
Fifth. 1o (,‘Gm the p‘ersons or things to be seized ;” by the
twic; h E)el_son shall ‘bg subjefct for the same offence to be

i jeopardy of life or limb, nor shall he be compelled
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in any criminal case to be a witness against himself, nor be de-
prived of life, liberty or property without due process of law,
nor shall private property be taken for public use, without just
compensation ;” by the Sixth, “in all eriminal prosecutions the
accused shall enjoy the right to a speedy and public trial, by
an impartial jury of the State and district wherein the crime
shall have been committed, which district shall have been pre-
viously ascertained by law, and to be informed of the nature
and cause of the accusation, to be confronted with the wit-
nesses against him, to have compulsory process for obtaining
witnesses in his favor, and to have the assistance of counsel for
his defence ;” and by the Eighth, «excessive bail shall not be
required nor excessive fines imposed, nor cruel and unusual
punishments inflicted.”

It seems to me that the privileges and immunities enu-
merated in these amendments belong to every citizen of the
United States. They were universally so regarded prior to the
adoption of the Fourteenth Amendment. In order to form
a more perfect union, establish justice, insure domestic tran-
quillity, provide for the common defence, promote the general
welfare and secure the blessings of liberty to themselves and
their posterity, the political community known as the PeO.ple
of the United States ordained and established the Con§t}tu-
tion of the United States; and every member of that political
community was a citizen of the United States. It was thatcom-
munity that adopted, in the mode prescribed by the anstltu-
tion, the first ten amendments ; and what they had in view by
so doing was to make it certain that the privileges and immu-
nities therein specified — the enjoyment of which, the father?
believed, were necessary in order to secure the blessings t)l
liberty — could never be impaired or destroyed by the Nationa
Government. £

Now, the original Constitution declared that “the tltla'". s
all crimes, except in cases of impeachment, shall be by J““l_Jl'n‘
This was supplemented by the Sixth Amendment, de_CL‘:l;'h:
that in all criminal prosecutions the accused shf)uld' GUJODI, tlur'
right to a speedy and public trial by an impartial iy And
State and district wherein the crime was committed. £
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we have held that the jury here referred to wasa common law
jury consisting of neither more or less than twelve persons,
whose unanimous verdict was necessary to acquit or convict
the accused ; that a jury of less number was not admissible in
any criminal trial in the District of Columbia or in a Territory
of the United States, or in any prosecution of a criminal char-
acter in a court of the United States or in any court organized
under the authority of the United States. Callan v. Wilson,
121 U. 8. 5405 Thompson v. Utah, 170 U. S. 343. We have
often adjudged that the declaration in Magna Charta that the
King would not pass upon any freeman, nor condemn him,
“but by the lawful judgment of his peers,” referred to a jury
of twelve persons.

It is not difficult to understand why the fathers intrenched
the right of trial by jury in the supreme law of the land.
They regarded the recognition and exercise of that right as
vital to the protection of liberty against arbitrary power. Mr.
Hallam in his Constitutional History of England, after observ-
ing that liberty had been the slow fruit of ages, said that as
early as the reign of Henry VII one of the essential checks
g royal power was that “ the fact of guilt or innocence on
A criminal charge was determined in a public court, and in the
county where the offence was alleged to have occurred, by a
Jary of twelve men, from whose unanimous verdict no appeal
coum be made.” And it is an interesting fact that the first
Ordlﬂa}lce adopted by the Plymouth Colony in 1623 was one
'!ecla.rmg among other things that “all criminal facts” should
::‘; ;1:11‘;1(11 5 })y t.he verdict of vaelve honest men to be impanneled
ok (zrrllstt_}lfé é;l form of a Jurye upon their oatps.?’ The value
o ion was recogmzed by the patnotlo men of the
e 1alj) period when in the Declaratlo_n gf Independgnce
the poo )lp al?ed that the. K]pg of Great Britain had deprived
e 1:\‘}'uero t;e Oo}omes in many cases of the benefits of
Stitu[i(;nJ re{.t‘ teferring to the provisions of tlxg Federal Con-
Daiteq Statd mI% to the personal security of citizens of the
el e(;s, ent says they « must be regarded as funda-

ery State, for the colonies were parties to the

lational . : . )
nal declaration of rights in 1774, in which the trial by
VOL. CLXXVI—39




OCTOBER TERM, 1899.
Dissenting Opinion: Harlan, J.

jury, and the other rights and liberties of English subjects were
peremptorily claimed as their undoubted inheritance and birth-
right.” Upon this general subject Mr. Justice Story in his
Commentaries on the Constitution has said : “It was under the
consciousness of the full possession of the rights, liberties and
immunities of British subjects, that the colonists in almost all
the early legislation of their respective assemblies insisted upon
a declaratory act, acknowledging and confirming them. And
for the most part they thus succeeded in obtaining a real and
effective Magna Charta of their liberties. The trial by jury
in all cases, civil and criminal, was as firmly and universally
established in the colonies as in the mother country.” 1 Story’s
Const. § 165. Again, the same eminent jurist says: It seems
hardly necessary in this place to expatiate upon the antiquity
or importance of the trial by jury in criminal cases. It was
from very early times insisted on by our ancestors in the’ par-
ent country, as the great bulwark of their civil and poht@l
liberties, and watched with an unceasing jealousy and solick-

tade. The right constitutes one of the fundamental artic!es of
Magna Charta, in which it is declared, nullus homo capza{u7',
nec imprisonetur, aut exuletur, aut aliquo modo destruatur, dee. ;

nisi per legale judicium parium sworum, vel per legem terre,
no man shall be arrested, nor imprisoned, nor banished, nor
deprived of life, etc., but by the judgment of his peers, of b}'
the law of the land. The judgment of his peers here alluded
to, and commonly called, in the quaint language of 'former
times, a trial per pais, or trial by the country, is the trla_l |J.Yf;
jury, who are called the peers of the party accused, being 0
the like condition and equality in the State. When our mOIf
immediate ancestors removed to America, they b.l‘Oug’I't thl-?
privilege with them, as their birthright and inheritance, a5 ¢
part of that admirable common law which had fenced I'Oﬁ‘:jf
and interposed barriers on every side against the approacl‘ltbG -
arbitrary power. It is now incorporated into all .OHI'.St‘at‘:[he
stitutions as a fundamental right, and the Constitution o =
United States would have been justly obnoxious to t}le ”1; }t
conclusive objection if it had not recognized and C({nilin?tjllrv
in the most solemn terms. The great object of a trial by JulJ
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in criminal cases is to guard against a spirit of oppression and
tyranny on the part of rulers, and against a spirit of violence
and vindictiveness on the part of the people. Indeed, it is
often more important to guard against the latter than the for-
mer.” 2 Story’s Const. § 1779. Blackstone has said: “ A
celebrated French writer, who concludes that because Rome,
Sparta and Carthage have lost their liberties, therefore those
of England in time must perish, should have recollected that
Rome, Sparta and Carthage, at the time when their liberties
were lost, were strangers to the trial by jury.” 2 Bl Com.
379. In a recent American work on trial by jury the author
well says: “The English colonists settled here with a deep-
rooted regard for this right. It had been, no doubt, to them
in the mother country a valuable protection. They brought it
with them and established it as one of their dearest privileges,
and in every enumeration of their rights and immunities it
tftkes a conspicuous place.” Again, the same author: “Ever
smee Magna Charta, the right to a trial by jury has been
esteemed a peculiarly dear and inestimable privilege by the
English race; and whether in a strictly historical view the
right was defined or secured by that instrument or not, it was
Bevertheless invariably appealed to and implicitly relied on as
unalterably and inviolably securing the right among other val-
uable privileges guaranteed therein. During long centuries,
When popular rights were overborne by prerogative or despot-
Sm, those who claimed and were denied the right to such a
rial, founded their demand on the guarantee of the Great
Cha?ter, and solemnly protested against its violation when the
pl‘l,"ﬂege was denied them ; and whenever an invasion or vio-
I?fls}?' of individual rights was threatened, the security afforded
1 g 18 guarantee was relied on as an effectual safeguard either
T1-Lr‘13pe}-.the attack or nl}llify its effect.” Proffat on Jury
b s, N 8.1, 82.  And this court has declared that “the trial
)Z'eilury Is justly dear to the American people. It has always
Cmacl{:rrrll Olzject of .deep interest and solici‘tude, and every en-
" 0t upon it has been watched with great jealousy.”
Wk 8 V. Bedford, 3 Pet. 433, 446.
- Oththstanding this history of the incorporation into the
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Constitution of the United States of the provision relating to
trial by jury, it is now adjudged that immunity from trial for
crime except by a jury of twelve jurors is not an immunity
belonging to citizens of the United States within the mean-
ing of the Fourteenth Amendment.

It does not solve the question before us to say that the first
ten amendments had reference only to the powers of the
National Government and not to the powers of the States.
For if prior to the adoption of the Fourteenth Amendment
it was one of the privileges or immunities of citizens of the
United States that they should not be tried for crime in any
court organized or existing under National authority except
by a jury composed of twelve persons, how can it be that a
citizen of the United States may be now tried in a state court
for crime, particularly for an infamous crime, by eight jurors,
when that amendment expressly declares that *no State shall
make or enforce any law which shall abridge the privileges

or immunities of citizens of the United States™? It does nolt
)

meet the case to say that a trial by eight jurors is as mue
a trial by jury as if there were twelve jurors; for if a citizen
charged with crime can be subjected to trial by a less number
of jurors than that prescribed by the Constitution, the number
may be reduced to three. Indeed, under the interpretation

be impossible

now given to the amendment, it will, I think, L by
Dy

to escape the conclusion that a State may abolish tria
jury altogether in a criminal case, however grave the ol.lenC:
charged, and authorize the trial of a case of felony belore(e
single judge. I cannot assent to this interprgtatlon, hecrﬂuis
it is opposed to the plain words of the Constitution, and deflea
the manifest object of the Fourteenth Amendment.
I am of opinion that under the original Constit
the Sixth Amendment, it is one of the privileges an L
ties of citizens of the United States that when charg:e‘l “1‘w
crime they shall be tried only by a jury COWP??‘“' 01] l)“:.-ial
persons ; consequently, a state statute authorizing \tll:mtcs
by a jury of eight persons of a citizen of the L.mtu)n-a-;neng
charged with crime, is void under the Fourteenth Am;tw o
declaring that no State shall make or enforce any %

ution and
1 immunt-




MAXWELL ». DOW.
Dissenting Opinion: Harlan, J.

“shall abridge the privileges or immunities of citizens of the
United States.”

Iam also of opinion that the trial of the accused for the
crime charged against him by a jury of eight persons was not
consistent with the “due process of law” prescribed by the
Fourteenth Amendment. Referring to the words in the Fifth
Amendment, that “no person shall be deprived of life, liberty
or property without due process of law,” this court said in
Murray's Lessee v. Hoboken, 18 How. 272, 276-7: “The Con-
stitution contains no description of those processes which it
was intended to allow or forbid. It does not even declare
what principles are to be applied to ascertain whether it be
du§ process. It was manifest that it was not left to the legis-
lative power to enact any process which might be devised.
The article is a restraint on the legislative as well as on the
executive and judicial powers of the Government, and cannot
})e so construed as to leave Congress free to make any process
due process of law’ by its mere will. To what principles are
e to resort to ascertain whether this process enacted by Con-
gress is due process? To this the answer must be twofold.
We must examine the Constitution itself to see whether this
Process be in conflict with any of its provisions. If not found
= be. 30, we must look 2o those settled usages and modes of pro-
fét"dmg ewisting in the common and statute law of England
Ufore the emigration of our ancestors, and which are shown
ﬁ;thtsvlilr?ve been unsuited to their civil and political condition

g been acted on by them after the settlement of this
country,”
aci)?d(i);ls, tI thi}rlﬂ{, “can produce any authority to show that
eXiStintrci’n tz the “settled usages and modes of proceeding
emiﬂmotion fe common and’statute'law of England before the
Oth:rwise t ;]) Oil)ryangestors, ’ the trial of one accl_lsed of fe_lony
ey Oonsistezﬁ ¥ a ‘]l‘l‘ry of twelve, or wholly without a jury,

e \1v1t11 due process of.la\v.” 'If. .the orlgl'nal
Sl Otheitv ' noti contamgd a specific p}"oh1b1t10n of trials
0655 of Lavy [o t‘llsels"l;m by a jury, the requirement of du.e pro-
Way of an he Fifth Amendmer.lt. Would! h.zwe st(.)od in the

J act of Congress authorizing criminal trials in the
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Federal courts in any mode except by a common law jury.
‘When therefore the Fourteenth Amendment forbade the depri-
vation by any State of life, liberty or property without due
process of law, the intention was to prevent any State from
infringing the guarantees for the protection of life and liberty
that had already been guarded against infringement by the
National Government.

This interpretation of the Fourteenth Amendment finds sup-
port in some of the decisions of this court. In addition to
the clause forbidding the deprivation of property “without
due process of law,” there is in the Fifth Amendment a clause
specifically declaring “nor shall private property be taken
for public use without just compensation.” The Fourteenth
Amendment does not in terms refer to the taking of private
property for public use, yet we have held that the requirement
of “due process of law ” in that amendment forbids the taking
of private property for public use without making or secur
ing just compensation. Chicago, Burlington dc. Railroad v.

Chicago, 166 U. S. 226, 233, 241 ; Norwood v. Baker, 172
U. S. 269, 277.

If then the “ due process of law ” required by the Fourteenth
Amendment does not allow a State to take private property

without just compensation, but does allow the life or liberty
of the citizen to be taken in a mode that is repugnant to the
settled usages and the modes of proceeding authorized at the
time the Constitution was adopted and which was expressly
forbidden in the National Bill of Rights, it would seem that
the protection of private property is of more consequence than
the protection of the life and liberty of the citizen. i
If the court had not ruled otherwise, I should have thoug }L
it indisputable that when by the Fourteenth Amendme'n]t" \I‘;
was declared that no State should make or enforce anj '?’ad
abridging the privileges or immunities of citizens of the U nrl'tth—
States, nor deprive any person of life, liberty or property .‘-“ml
out due process of law, the people of the United Su‘{molced
upon the States the same restrictions that had been llmpﬂ.}\ i
upon the National Government in respect as 'well of the ]15 :
leges and immunities of citizens of the United States ¢
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the protection of the fundamental rights of life, liberty and
property.

The decision to-day rendered is very far reaching in its con-
sequences. I take it no one doubts that the great men who
laid the foundations of our Government regarded the preser-
vation of the privileges and immunities specified in the first
ten amendments as vital to the personal security of American
ctizens. To say of any people that they do not enjoy those
privileges and immunities is to say that they do not enjoy
real freedom. But suppose a State should prohibit the free
exercise of religion; or abridge the freedom of speech or of
the press; or forbid its people from peaceably assembling to
petition the government for a redress of grievances; or author-
ize soldiers in time of peace to be quartered in any house with-
out the consent of the owner; or permit the persons, houses,
papers and effects of the citizen to be subjected to unreason-
able searches and seizures under warrants not issued upon
probable cause nor supported by oath or affirmation, nor
describing the place to be searched and the persons or things
to be seized ; or allow a person to be twice put in jeopardy
of life or limb; or compel the accused to be a witness against
himself; or deny to the accused the right to be informed of
the nature and cause of the accusation against him, to be con-
fronted with the witnesses against him, to have compulsory
process for obtaining witnesses in his favor, or to have the
assistance of counsel ; or require excessive bail ; or inflict cruel
and unusual punishment. These or any of these things being
done by a State, this court, according to the reasoning and
legal effect of the opinion just delivered, would be bound to
Tgethatdt‘}fe }’PiV‘i}qges and immunities specified were not privi-
Lht:a ;Zgni::m;r;tle% of citizens of the United States x'v‘1t111n
¥ Unitb (l)St 18 Fourteenth Amendn‘lent, and that citizens
i teli (Tctes aﬁeoted by the action of the State could
Vrotion ot tzpl§teqt10n of tha't amendment or of any other
Utah shoulg e ztl(.)nal Con.stltptlon. Suppose the State of
lizion £, ilr]loeln its cgn§t1tutlon and make the Mormon
b ?axat' established religion of the State, to be supported

) 1on on all the people of Utah. Could its right to do
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so, as far as the Constitution of the United States is concerned,
be gainsayed under the principles of the opinion just delivered?
If such an amendment were alleged to be invalid under the
National Constitution, could not the opinion herein be cited
as showing that the right to the free exercise of religion was
not a privilege of a “citizen of the United States” within the
meaning of the Fourteenth Amendment? Suppose, again, a
State should prescribe as a punishment for crime burning at
the stake or putting out the eyes of the accused. Would this
court have any alternative under the decision just rendered
but to say that the immunity from cruel and unusual punish-
ments recognized in the Eighth Amendment as belonging to
every citizen of the United States was not an immunity of
a citizen within the meaning of the Fourteenth Amendment
and was not protected by that amendment against impair-
ment by the State? The privileges and immunities specified
in the first ten amendments as belonging to the people of the
United States are equally protected by the Constitution. No
judicial tribunal has authority to say that some of them may

be abridged by the States while others may not be abridged
If a State can take from the citizen charged with crime the
right to be tried by a jury of twelve persons, it can, s0 far as
the Constitution of the United States is concerned, take away

[P o N q.-
the remaining privileges and immunities specified in the Na

tional Bill of Rights. There is no middle position, unless 1t
be assumed to be one of the functions of the judiciary by A3
interpretation of the Constitution to mitigate or defeat what
its members may deem the erroneous or unwise action of the
people in adopting the Fourteenth Amendment.
cannot properly say that the Constitution of the nitec g
does not protect the citizen when charged with crime 10 1
state court against trial otherwise than by a jury of twelve
persons, but does protect him against cruel and un.usual pur{;
ishment, or against being put twice in jeopardy of life or lu_l;\_
for the same offence, or against being compe%led to testl ’
against himself in a criminal prosecution, or in f}'ee"l("“ l(=
speech or in the free exercise of religion. The right [fm:;
tried when charged with crime by a jury of twelve persu

The court
ed States
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is placed by the Constitution upon the same basis as the other
rights specified in the first ten amendments. And while those
amendments originally limited only the powers of the National
Government in respect of the privileges and immunities speci-
fied therein, since the adoption of the Fourteenth Amendment
those privileges and immunities are, in my opinion, also guarded
against infringement by the States.

If it be said that there need be no apprehension that any
State will strike down the guarantees of life and liberty which
are found in the National Bill of Rights, the answer is that
the plaintiff in error is now in the penitentiary of Utah as
the result of a mode of trial that would not have been toler-
ated in England at the time American independence was
achieved, nor even now, and would have caused the rejection
of the Constitution by every one of the original States if it
had been sanctioned by any provision in that instrument when
16 was laid before the people for acceptance or rejection.
Liberty, it has been well said, depends not so much upon the
a.bsence of actual oppression as on the existence of constitu-
tional checks upon the power to oppress. These checks should
not be destroyed or impaired by judicial decisions. On the
contrary, speaking by Mr. Justice Bradley, we have declared
I Boyd v. United States, 116 U. S. 616, 636, that “it is the
duty of the courts to be watchful for the constitutional rights
of the citizen” If some of the guarantees of life, liberty and
owopel‘"ty which at the time of the adoption of the National
(zonstl.tution were regarded as fundamental and as absolutely
essential to the enjoyment of freedom, have in the judgment
of some ceased to be of practical value, it is for the people of
the United States so to declare by an amendment of that
Istrument.  But, if I do not wholly misapprehend the scope
and lfg_al effect of the present decision, the Constitution of
the_ 'Lmted States does not stand in the way of any State
:;’::;if;? downl guarantees of Iif{a and liberty thz}t English-
Fagl o g People have. for centuries regarded as vital to per-
e ecurity, and which the men of the Revolutionary period

ane?sally claimed as the birthright of freemen.
dissent from the opinion and judgment of the court.
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