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case to amend, affiant elected not to do so, and to avoid mis-
understanding so informed defendant’s counsel by the letter
he exhibits with his motion to dismiss.”

The motion to vacate the order dismissing the case was
denied, and the plaintiff took an appeal to the Court of
Appeals, which affirmed the ruling of the lower court, and
this appeal was then taken.

The trial court erred in dismissing the case. If the original
order granting leave to amend had been made conditional
upon the payment of costs the plaintiff might or might not
have accepted it. To decline to amend afterwards upon con-
ditions which were not exacted or even, as far as the records
show, were not contemplated, cannot be charged against him
as misconduct. Indeed, there is no question of his good faith,
and whatever conditions or rights the defendant was entitled
toin consequence of the motion should have been asserted and
adjudged when the plaintiff’s motion was made. If such rights
had been asserted the plaintiff would have had a choice of

yielding or not yielding to them, which afterwards could not
be exercised.

We think, therefore, the Judgment of the Court of Appeals
should be reversed with costs, and the cause remanded

with directions to reverse the Judgment of the Supreme
Court, and it is so ordered.
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At the time of the breaking out of the recent war with Spain, a Spanish
mail steamship was on a voyage from New York to Havana, carrying a
general cargo, passengers and mails, and having mounted on board two
breech-loading Hontoria guns of nine centimetre bore, and one Maxim
rapid-firing gun, and having also on board twenty Remington rifles and
ten Mauser rifles, with ammunition for all the guns and rifles, and thirty
or forty cutlasses. Her armament had been put on board more thana
year before, for her own defence, as required by her owner’s mail con-
tract with the Spanish Government, which also provided that, in case of
war, that government might take possession of the vessel with her equip-
ment, increase her armament, and usc her as a war vessel, and, in these
and other provisions, contemplated her use for hostile purposes in time
of war. Held, that she was not exempt from capture as prize of war by
the fourth clause of the President’s proclamation of April 26, 1898.

TaEe statement of the case will be found in the opinion of
the court.

Mr. J. Parker Keirlin for appellant.

Mr. Assistant Attorney General Hoyt for appellees. Mr.
Joseph K. McCammon and Mr. James H. Hayden, of counsel

for the captors, were on his brief.

Mr. George A. King and Mr. William B. King, solicitors
for certain captors, filed a brief on their behalf.

Mr. Justice GraY delivered the opinion of the court.

This was a libel for the condemnation of the steamship Pan-
ama as prize of war, and was heard in the District Court upon
the libel, the claim of the master in behalf of the owner of the
vessel, and the depositions in preparatorio of her master, her
supercargo, and her chief engineer, which showed the follow-
ing state of facts: p

The Panama was a steamship of 1432 tons reglst )
owned by the Compania Transatlantica, a corporation of ]@I"
celona in Spain ; sailed under the Spanish flag; had a Comr“,“si
sion as a royal mail ship from the Government of Spain; _Ca"”e‘t
a crew of 71 men all told, who had been shippedlftt dnfereln
times at Havana ; and her usual course of voyage 1nclu‘tietl t 16}
ports of New York and Havana, and Progreso, Vera Cruz arll;
other Mexican ports, with general cargoes, passengers and matls-

er; was
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Her last voyage began in Havana, for a round trip by way
of New York, and was to have ended in Vera Cruz. She sailed
from New York at half past two o’clock in the afternoon of
April 20, 1898, with a clearance from the custom-house at that
port for Havana, Progreso, and Vera Cruz, having on board
the United States mails, 29 passengers (all Spaniards except
one Frenchman) and a general cargo, the produce or manu-
facture of the United States, shipped at New York, and to be
delivered, at the risk of the shippers, to consignees at those
ports. She pursued the usual course of ships bound south-
ward along the coast until she passed Alligator Reef light on
the coast of Florida, and then bore away for Havana, and
sighted the Cuban coast on the morning of April 25; and on
that day, when about twenty-five miles from Havana, was
captured by the United States ship of war Mangrove, and
Was sent in charge of a prize crew into Key West. She had
1o nilitary or naval officer on board, made no resistance to
ﬂl? capture, and delivered all her papers and mails to the
Prize master.

There were mounted on board the Panama, at the time of
her capture, five guns: Two breech-loading Hontoria 9 centi-
metre guns, one on each side of the ship, with 30 rounds of
Sh'Ot for each; one Maxim rapid-firing gun, on the bridge,
Wwith ammunition ; and two signal guns, one on each side of the
Pilot house, with ammunition. She also had on board about
tfventy Remington rifles, and ten Mauser rifles, with ammuni-
Eorll for each, and about thirty or forty cutlasses. The cannon

ad been put on board about three years before, and the small
i;ll‘ms and amm'unition had been on board a year or more. She
v85 50 armed in accordance with a contract with the Spanish
Uo(zeznment, which required all the mail steamships of the
“Evzrny EO be armed, and article 26 of which was as follows:
¥ .owi); : 1p shall take on board,'for her own defence, t.he
Dowder 1 nézil“mament.: .Two Hontoria 9 centlmetr.‘e guns, with
T é_tirinmum.tlon for 30 shots fo.r each piece; twenty
SWord-ga Il . with 100 rounds apiece, and bayonet or

h yonet; and twenty cutlasses.”
¢ master of the Panama moved the court to allow further
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proof upon the matters set forth in two test affidavits, filed by
leave of the court, in which he testified more distinctly that
the mounted guns and small arms which the Panama carried
had not been shipped for the purpose of war, or in expectation
of hostilities between the Spanish Government and the United
States, but were taken on board pursuant to the requirements
of that contract; and also testified that the Spanish Govern-
ment had never taken possession of the Panama under the
terms of the contract; and that until the capture he and his
officers were ignorant of the existence of the war between
Spain and the United States, and of any blockade of the port
of Havana. And he asked leave to submit to the court the
whole contract, as contained in a printed book, which was in
the chart room of the Panama, and in the custody of the prize
master, and which has since been sent up to this court as one
of the exhibits in the cause.

By that contract, concluded between the Spanish Govern-
ment and the Compania Transatlantica on November 18, 188.6,
and drawn up and printed in Spanish, the company bound it-
self to establish and to maintain for twenty years various lrmeS
of mail steamships, one of which included Havana, New York
and other ports of the United States and of Mexico; and the
Spanish Government agreed to pay certain subsidies to this
company, and not to subsidize other steamship lines between
the same points. Among the provisions of the contract, be-
sides article 26, above quoted, were the following:

By article 25, new ships of the West Indian line mus
iron, or of the material which experience may prove to be the
best ; must have double-bottomed hulls, divided into wale'l‘-
tight compartments, with all the latest improvements know [I
to the art of naval construction ; and « their deck and sides shif]’
have the necessary strength to support the artillery that they
are to mount.” All the ships of that line must have a Cap"“’t
ity for 500 enlisted men on the orlop deck, and a convenl_:f_“-
place for them on the main deck. The company, w.’hen btf:g.,tilllle
ning to build a new ship, shall submit to th.e Minister ol s
Colonies her plans as prepared for commerm.zﬂ and POStf{ bres
vice; “the Minister shall cause to be studied the measu

t be of
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that should be taken looking to the rapid mounting in time of
war of pieces of artillery on board of said vessel; and may
compel the company to do such strengthening of the hull as
he may deem necessary for the possible mounting of that
artillery ; said strengthening shall not be required for a greater
number than six pieces whose weight and whose force of recoil
do not exceed those of a piece of fourteen centimetres.” The
plans of ships already built shall be submitted to the Minister
of Marine, in order that he may cause to be studied the meas-
ures necessary to adapt them to war service; and any changes
that he may deem necessary or possible for that end shall be
made by the company. But in both old and new ships the
changes proposed by the Ministry must be such as not to
prejudice the commercial purposes of the vessels.

By article 35, the vessels, with their engines, armaments and
other appurtenances, must be constantly maintained in good
condition for service.

By article 41, the officers and crews of the vessels, and, as
far as possible, the engineers, shall be Spaniards.

By article 49, the company may employ its vessels in the
transportation of all classes of passengers and merchandise,
and engage in all commercial operations that will not preju-
dice the services that it must render to the State.

By article 60, when by order of the Government munitions
of war shall be taken on board, the company may require that
it shall be done in the manner and with the precautions neces-
sary to a\.yoid explosions and disasters.
byliynartxfle 64, in case of. 'tl}e spspension of the mail servif:e
iteri hav:h war, or b): hOSt.lhtleS in any of the seas or ports vis-
ses;io 3’ fe hCOmpa_ny S sh.lps, tl}e Government may take_ pos-
Va«luatioo tfem with their equipment and sqpplies, having a
ch perlslor? thle whole made by a commission composed of
A 1sf‘sfi{emed by the Government, two by the com-
tion ’0 : Lh; 1th person chosen_by those four:; at the termina-
T - \t\;ar, the vessels with their equipment are to be

oo, 1€ company, and the Qoyernrnen? Is to pay to
T ty an mde.m'mty for any d1m1‘nu.t1on in their value,

§ to the opinion of the commission, and is also, for
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the time it has the vessels in its service, to pay five per cent
on the valuation aforesaid. By article 66, at the end of the
war, the Government may relieve the company of the per-
formance of the contract if the casualties of the war have dis-
abled it from continuing the service. And by article 67, in
extraordinary political circumstances, and though there be no
naval war, the Government may charter one or more of the
company’s vessels, and in that event shall pay an indemnity
estimated by the aforesaid commission.

The District Court denied the motion of the master to take
further proof ; restored parts of the cargo to claimants there-
of ; gave claimants of other parts of the cargo leave to intro-
duce further proof ; and entered a final decree of condemnation
and sale of the Panama and the rest of her cargo, upon the
ground that she was enemy’s property, and was upon the high
seas at the time of the President’s proclamation exempting
certain vessels from arrest. 87 Fed. Rep. 927. The court
also, on the application of the commodore commanding a
Key West, and on the recommendation of the prize commis
sioners, ordered all the mounted guns and the ammunition
therefor to be appraised by two officers of the Navy, and
delivered to the commodore for the use of the Navy Depart-
ment. The master of the Panama appealed to this court
from the decree condemning the vessel.

The recent war with Spain, as declared by the act of _
gress of April 25, 1898, c. 189, and recognized in the Presi-
dent’s proclamation of April 26, 1898, existed on an'd after
April 21, 1898. 30 Stat. 364, 1770. This proclamation de-
clared, among the rules on which the war would be conducted,
the following: £3

“4. Spanish merchant vessels, in any ports or plac'es within
the United States, shall be allowed till May 21, 1898, mc]uswe,‘
for loading their cargoes and departing from such ports OI_
places; and such Spanish merchant vessels, if met at sea bl‘
any United States ship, shall be permitted to contmnue thle'li
voyage if, on examination of their papers, it shall appear ‘tt]lde
their cargoes were taken on board before the expiration Ot-l ’l“-
above term: Provided, that nothing herein contained shd

Con-
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apply to Spanish vessels having on board any officer in the
military or naval service of the enemy, or any coal (except
such as may be necessary for their voyage) or any other arti-
cle prohibited or contraband of war, or any despatch of or to
the Spanish government.”

“6. The right of search is to be exercised with strict regard
for the rights of neutrals, and the voyages of mail steamers
are not to be interfered with except on the clearest grounds
of suspicion of a violation of law in respect of contraband or
blockade.”

It has been decided by this court, in the recent case of e
Buena Ventura, 175 U. 8. 384, that a Spanish merchant vessel,
which had sailed before April 21, 1898, from a port of the
United States on a voyage to a foreign port, not having on
board any officer in the military or naval service of Spain,
nor any article contraband of war, nor any despatch of or to
the Spanish government, was protected by the fourth clause
of the President’s proclamation of April 26, 1898, from con-
demnation while on that voyage ; but that her capture, before
that proclamation was issued, was with probable cause; and
that she should therefore be ordered to be restored to her
owner, but without damages or costs.

That case would be decisive of this one, but for the mails
and the arms carried by the Panama, and the contract with
;he %panish Government under which the arms were put on

oard.

It was argued in behalf of the claimant that, independently
of her being a merchant vessel, she was exempt from capture
by reason of her being a mail steamship and actually carrying
mail of the United States.

There are instances in modern times, in which two nations,
¥ convention between themselves, have made special agree-
;Einttls concerning mail ships. But international agreements
in ml‘e m;munlty of the mail ships of the contracti.ng parties
fa,n.f:: tOh war betw.een thﬂam have never, we bfallex'e, gone
Ty gn to provide, as in th'e Po:?tal comientlon between
i o _States and Grrea.t Britain in 1848, in tha.t l')etween

at Britain and France in 1833, and in other similar con-
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ventions, that the mail packets of the two nations shall con-
tinue their navigation, without impediment or molestation,
until a notification from one of the governments to the other
that the service is to be discontinued ; in which case they
shall be permitted to return freely, and under special protec-
tion, to their respective ports. And the writers on inter
national law concur in affirming that no provision for the
immunity of mail ships from capture has as yet been adopted
by such a general consent of civilized nations as to constitute
a rule of international law. 9 Stat. 969; Wheaton, (8th ed.)
pp. 659-661, Dana’s note; Calvo, (5th ed.) §§ 2378, 2809; De
Boeck, §§ 207, 208. De Boeck, in § 208, after observing that,
in the case of mail packets between belligerent countries, it
seems difficult to go farther than in the convention of 1833,
above mentioned, proceeds to discuss the case of mail packets
between a belligerent and a neutral country, as follows: “It
goes without saying that each belligerent may stop the depar-
ture of its own mail packets. But can either intercept enemy

mail packets? There can be no question of intercepting net-
tral packets, because communications between neutrals laﬂd
belligerents are lawful, in principle, saving the restrictions
relating to blockade, to contraband of war, and the like; the
right of search furnishes belligerents with a sufficient means
of control. But there is no doubt that it is possible, acoording

. . . . . v’ 1
to existing practice, to intercept and seize the enemys mail

packets.”

The provision of the sixth clause of the President’§ pr
lamation of April 26, 1898, relating to interference with the
voyages of mail steamships, appears by the context to apply
to neutral vessels only, and not to restrict in any degreo the
authority of the United States, or of their naval officers, t(;
search and seize vessels carrying the mails between the { ””?
States and the enemy’s country. Nor can the authority to ‘O‘
s0, in time of war, be affected by the facts that before the Wt
a collector of customs had granted a clearance, and a postnins';
ter had put mails on board, for a port which was not then, bU
has since become, enemy’s country. Moreover, at the 11-1m§
of the capture of the Panama, this proclamation had not bee

0C-
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issued. Without an express order of the Government, a mer-
chant vessel is not privileged from search or seizure by the
fact that it has a government mail on board. Z%he Peterhoff,
5 Wall. 28, 61.

The mere fact, therefore, that the Panama was a mail
steamship, or that she carried mail of the United States on this
voyage, does not afford any ground for exempting her from
capture.

The remaining question in the case is whether the Panama
came within the class of vessels described in the fourth clause
of the President’s proclamation of April 26, 1898, as “ Spanish
merchant vessels,” and as not ¢ Spanish vessels having on board
any officer in the military or naval service of the enemy, or
any coal (except such as may be necessary for their voyage)
orany other article prohibited or contraband of war, or any
despatch of or to the Spanish government.”

On the part of the claimant, it was argued that the arms
which the Panama carried, under the requirements of her mail
contract and for the protection of the mails, are not to be re-
ga.rded as contraband or munitions of war, within the sense of
this clause ; that « contraband,” as therein referred to, means
contraband cargo, not contraband portion of the ship’s perma-
nent equipment; and that, if the furnishings of a ship could be
Zegagded as contraband, every ship would have contraband on

oard,

On the other hand, it was contended, in support of the con-
Qemnation, that the arms which the Panama carried, belong-
Ing to her owner, were contraband of war, and rendered her
liable to capture; and that by reason of her being so armed,
20 of the provisions of her mail contract with the Spanish
government, requiring her armament, and recognizing the right
ﬁf that government, in case of a suspension of the mail service
H‘Z t“]’ar, to take possession of her for warlike purposes, she can-
e >i c?nsule.red as a merchant vessel, \?*it.hin the meaning of
. tlp oclamation, but must be treated like any regular vessel

T‘e Spanmsh navy under similar circumstances.

re::hC(l}almagt much. reli(?d on a case decided in 1800 by the

ouncil of Prizes, in accordance with the opinion and
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report of Portalis, himself a high authority. Wheaton, (8th
ed.) p. 460; De Boeck, § 81. Inthe case referred to, an Ameri-
can vessel, carrying ten cannon of various sizes, together with
muskets and munitions of war, had been captured by French
frigates; and had been condemned by two inferior French tri-
bunals, upon the ground that she was armed for war, and had
no commission or authority from her own government. The
claimants contended that their ship, being bound for India,
was armed for her own defence, and that the munitions of war,
the muskets and the cannon that composed her armament did
not exceed what was usual in like cases for long voyages. Upon
this point, Portalis, acting as commissioner of the French gov-
ernment, reported his conclusion on the question of armament
as follows: “For my part, I do not think it is enough to have
or to carry arms, to incur the reproach of being armed for war.
Armament for war is of a purely offensive nature. It is estab-
lished when there is no other object in the armament than that
of attack, or, at least, when everything shows that such is the
principal object of the enterprise; then a vessel is deelped
enemy or pirate, if she has no commission or papers sufficient
to remove all suspicion. But defence is a natural right, and
means of defence are lawful in voyages at sea, as in all other
dangerous occupations of life. A ship which had but a small
crew, and a considerable cargo, was evidently intend.ed for
commerce, and not for war. The arms found on thlS. ship
were evidently intended, not for committing acts of rapine or
hostility, but for preventing them ; not for attack, but for sell-
defence. The pretext of being armed for war therefore appears
to me to be unfounded.” The Council of Prizes, upon o™
sideration of the report of Portalis, adjudged that the caPtur‘:
of the vessel and her cargo was null and void, and ortifare'
them to be restored, with damages. Zhe DPégow, or 1’190;)%
2 Pistoye et Duverdy, Prises Maritimes, 51; 8. C. 2 Cranch
96-98, and note.

But in that case the only question at issue was whether 2 5
tral merchant vessel, carrying arms solely for her own (let??t-LE
was liable to capture for want of a commission as a 'VCSbT :;e
war or privateer. That the capture took place while the

a neu-
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was no state of war between France and the United States is
shown by her being treated, throughout the case, as a neutral
vessel ; if she had been enemy’s property, she would have been
lawful prize, even if she had a commission, or if she were un-
armed. She was not enemy’s property, nor in the enemy’s
possession, nor bound to a port of the enemy ; nor had her
owner made any contract with the enemy by which the enemy
was, or would be, under any circumstances, entitled to take
and use her, either for war, or for any other purpose.

Generally speaking, arms and ammunition are contraband
of war. In The Peterhoff, 5 Wall. 28, Chief Justice Chase,
delivering the judgment of this court, said: -« The classifica-
tion of goods as contraband or not contraband has much per-
Plexed text-writers and jurists. A strictly accurate and satis-
factory classification is perhaps impracticable; but that which
15 best supported by American and English decisions may be
said to divide all merchandise into three classes. Of these
cllasses, the first consists of articles manufactured, and prima-
tily and ordinarily used, for military purposes in time of war;
the second, of articles which may be and are used for purposes
of War or peace, according to circumstances ; and the third, of
articles exclusively used for peaceful purposes. Merchandise
of thg first class, destined to a belligerent country or places
occupied by the army or navy of a belligerent, is always con-
traband ; merchandise of the second class is contraband only
When actually destined to the military or naval use of a bellig-
erent; while merehandise of the third class is not contraband
atall, though liable to seizure and condemnation for violation
(t)f blockade or siege.”  And it was adjudged that so much of
i cargo of the Peterhoff, as consisted of artillery harness,
ii‘]ttlllleryh boots, 'an‘d army shoes and blankets, came fairly
£ e:"l.*i' te description o_f go'ods primarily and or(%inar'ily gsed
Giv tllvl ary purposes in time of war; and, being destined

ectly for the use of the rebel military service, came within

tve second, if not within the first class of goods contraband of
war. 5 Wall, 58, ;

et it must be admitted that arms and ammunition are not

contrg

and of war, when taken and kept on board a merchant
VOL. CLxXVI—35
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vessel as part of her equipment, and solely for her defence
against “ enemies, pirates and assailing thieves,” according to
the ancient phrase still retained in policies of marine insurance.
Pratt, in his essay on the Law of Contraband of War, speak-
ing of the class of “articles which are of direct use in war,”
says: “ With respect to these no questions can arise. On
proof of the use of the article being solely or particularly appli-
cable to hostile purposes, the conveyance of it to the enemy
would amount to such a direct interposition in the war as nec-
essarily to entail the confiscation of the property.” DBut he
afterwards adds this qualification: “ But even in the case of
articles of direct use in war, an exception is always made in
favor of such a quantity of them as may be supposed to be
necessary for the use or defence of the ship.” And agaif},
speaking of  warlike stores,” he says: “These are, from their
very nature, evidently contraband; but every vessel is, of
course, allowed to carry such a qhantity as may be necessary
for purposes of defence ; this provision is expressly introduced
in many treaties.” Pratt, Contraband of War, xxii, XXV, xl.
And at pages 239, 244, 245 of his appendix he quotes express
provisions to that effect in the treaties between Great Dritan
and Russia in 1766, 1797 and 1801. See also Cases of Dutch
and Spanish Ships, 6 C. Rob. 48; The Happy Couple, Stev-
art Adm. (Nova Scotia) 65, 69 ; Madison, quoted in 3 Whart.
Int. Law Dig. § 368, p. 313.

But the fact that arms carried by a merchant vessel were
originally taken on board for her own defence is not conclu-
sive as to her character. This is clearly shown by the case of
The Amelia, (1801) reported by the name of Zalbot V. Seeman,
1 Cranch, 1. In that case, during the naval warfare betweefl
the United States and France near the end of the last Geﬂt}lf’l.ﬁv
a neutral merchant vessel, having eight iron cannon and ellz‘_; i
wooden guns mounted on board, and a cargo of merchan.t _lsf?f
sailed from Calcutta for Hamburg, both being neutral IJJJHTI;
and before reaching her destination was captured P.Y & Fle”fd
cruiser, and put by her captors, with the cannon still on 1;103116;
in charge of a French prize crew, with directions to taiie ']1\.
into a French port for adjudication as prize; and on her W&,
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thither was recaptured by a United States ship of war. The
recapture was held to be lawful, and to entitle the recaptors
to salvage before restoring the vessel to her neutral owner,
because, as Chief Justice Marshall said, “ The Amelia was an
armed vessel commanded and manned by Frenchmen,” “she
was an armed vessel under French authority, and in a condi-
tion to annoy the American commerce.” 1 Cranch, 32. And
in The Charming Betsy, (1804) 2 Cranch, 64, that case was
expressly approved, as a precedent to be followed under similar
circumstances ; but was held to be inapplicable where the arms
on hoard at the time of the recapture were but a single mus-
ket and a small amount of powder and ball. 2 Cranch, 121.
Notwithstanding that the Amelia was a neutral vessel, with
an armament originally taken on board for defence only, and
therefore, while in the possession of her neutral owner, would
not (according to the French case above cited) have been lia-
ble to capture as an armed vessel, yet, after she had been
taken possession of by the enemy, with the same armament
still on board, and thus was in a condition to be used by the
enemy for hostile purposes, the fact that the original purpose
of the armament was purely defensive did not prevent her
from being considered as an armed vessel of the enemy.

While the authorities above referred to present principles
and analogies worthy of consideration in the case at bar, they
furrygh no conclusive rule to govern its determination. The
decision of this case must depend upon its own facts, and upon
the true construction of the President’s proclamation.

As to the facts, there is no serious dispute. The matters
Stf@d In the test affidavits upon which the motion for further
IC’]](‘))S‘;L \l\)'it-‘i based .a,dd nothing of importance to the facts dis-
o beg the testimony ¢n prepamtori{), and by the mail con-
i Wteen her 0\.v13er and the Spanish Government, which
C o :;»nilma was a steamship of 1432 touns rgglster, carrying
by 1nl llnen all .told, owned.by a Span‘lsh. corporation,
mailf}n ](ft.] the Spanish flag, having a commission as a royal
o Nor IYIOHI the Government of Spain, and plying from and

v York and Havana and various Mexican ports, with
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general cargoes, passengers and mails. At the time of her
capture, she was on a voyage from New York to Havana, and
had on board two breech-loading Hontoria guns of nine centi-
metre bore, one mounted on each side of the ship, one Maxim
rapid-firing gun on the bridge, twenty Remington rifles and
ten Mauser rifles, with ammunition for all the guns and rifles,
and thirty or forty cutlasses. The guns had been put on board
three years before, and the small arms and ammunition had
been on board a year or more. Ier whole armament had
been put on board by the company in compliance with ifs
mail contract with the Spanish Government, (made more than
eleven years before, and still in force,) which specifically re
quired every mail steamship of the company to “take on
board, for her own defence,” such an armament, with the
exception of the Maxim gun and the Mauser rifles.

That contract contains many provisions looking to the use
of the company’s steamships by the Spanish Government as
vessels of war. Among other things, it requires that each
vessel shall have the capacity to carry 500 enlisted men; that
that government, upon inspection of her plans as prepal'ed'fol’
commercial and postal purposes, may order her deck and sides
to be strengthened so as to support additional artillery; and
that, in case of the suspension of the mail service by a naval
war, or by hostilities in any of the seas or ports visited by the
company’s vessels, the Government may take possession of
them with their equipment and supplies, at a valuation to be
made by a commission; and shall, at the termination of the
war, return them to the company, paying five per cent o the
valuation while it has them in its service, as well as an indem-
nity for any diminution in their value. )

The Panama was not a neutral vessel; but she was.eneﬂT)‘
property, and as such, even if she carried no arms, (either 1s
part of her equipment, or as cargo,) would be liable o capture,
unless protected by the President’s proclamation.

It may be assumed that a primary object of her
and, in time of peace, its only object, was for pur]
defence. But that armament was not of itself inconsiderab’e

: f the case, but
as appears, not only from the undisputed facts o

armament,

urposes Ol
spable,
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from the action of the District Court, upon the application of
the commodore commanding at the port where the court was
held, and on the recommendation of the prize commissioners,
directing her arms and ammunition to be delivered to the
commodore for the use of the Navy Department. And the
contract of her owner with the Spanish Government, pursnant
to which the armament had been put on board, expressly pro-
vided that, in case of war, that government might take possession
of the vessel with her equipment, increase her armament, and use
herasa war vessel ; and, in these and other provisions, evidently
contemplated her use for hostile purposes in time of war.

She was, then, enemy property, bound for an enemy port,
carrying an armament susceptible of use for hostile purposes,
and herself liable, upon arrival in that port, to be appropriated
by the enemy to such purposes.

' The intent of the fourth clause of the President’s proclama-

tl_On was to exempt for a time from capture peaceful commer-
cial vessels; not to assist the enemy in obtaining weapons of
war. - This clause exempts « Spanish merchant vessels” only ;
and expressly declares that it shall not apply to “Spanish
vessels having on board any officer in the military or naval
service of the enemy, or any coal (except such as may be nec-
essary for their voyage) or any other article prohibited or
contraband of war, or any despatch of or to the Spanish Gov-
ernment,” '

Upon full consideration of this case, this court is of opinion
that the proclamation, expressly declaring that the exemption
S]'aj“ not apply to any Spanish vessel having on board any
2:“;16 I{rohibited or contraband of war, or a single military
Peasoanvaabl officer, or even a ﬁlespatc':h, of the enemy, cannot
“Spant 1y be construed as 1nclu_dmg, in the description 'of
Exeﬁ)n ts fl merchant vessels ”_ which are to be te111p91'ar11y
e E[I;eml’?fnhcagture, a Spanish vessel owneq by a s.ubJect of
e (;\’gn’t ‘Eftvmg an armament fit for hostile use ; 1'ntended,
e tlie of war, to bel used as a war vessel ; destined to a
i)OSsessi(m e;]elm'y; and liable, on arriving there, to be i?a'ken
Eﬁl‘l“iser - t](; 7y tiu,a enemy, and emplo:yed as an auxiliary

¢ énemy’s navy, in the war with this country.
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The result is, that the Panama was lawfully captured and
condemned, and that the decree of the District Court must be

Affirmed.
Mg. Justice Prckram dissented.

WEYERHAUESER ». MINNESOTA.

ERROR TO THE SUPREME COURT OF THE STATE OF MINNESOTA.

No. 128, Argued and submitted January 80, 1900. — Decided February 26, 1900.

The provision in the statute of Minnesota for 1893, c. 151, .authorizing the
Governor of the State when it is made to appear that there has been a
gross undervaluation of taxable property by the assessors for any county
in the State, to appoint a board to revalue and reassess it, which board
shall, after due examination, prepare a list of all such undervalued prop-
erty, of the year or years in which it was so underassessed, the amount
of the assessment and the actual and true value thereof for which it
should have been so assessed, does no violation to the Fourteenth Amend-
ment to the Constitution of the United States, and does not deprive the
owner of lands, so reassessed at an advanced value, of his lands without

due process of law.

Tais writ of error brings up for review a judgment of the

Supreme Court of Minnesota affirming the judgment of t'he
district court of Itasca County, assessing certain taxes f_O!?
the years 1888 to 1893, inclusive, on the lands of the plaintift
in error. 4

The law upon which the proceedings in taxation were based,
statutes of Minnesota of 1893, ¢. 151, omitting parts not mate-
rial to the pending controversy, is as follows :

« Whenever it shall be made to appear to the gover ;
this State by a complaint in writing and under oath, ot by "hr“
finding of any court, the legislature or any committee thereol;
that for any reason any considerable amount of properlyl 'ln
any county in this State . . . I8 assessed fa 'm”
been grossly undervalued by the assessor or other county © !
cials, whether such valuation and assessment has or ha?]!ﬂ_
been reviewed or acted upon by the county board of equaliz

nor of
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