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An agreement in writing between a mining company and a machinist stated 
that while in its employ he was seriously hurt under circumstances which 
he claimed, and it denied, made it liable to him in damages; that six months 
after the injury, both parties being desirous of settling his claim for 
damages, the company agreed to pay him regular wages and to furnish 
him with certain supplies while he was disabled, and carried out that 
agreement for six months, at the end of which, after he had resumed 
work, it was agreed that the company should give him such work as 
he could do, and pay him wages as before his injury, and this agreement 
was kept by both parties for a year; and then, in lieu of the previous 
agreements, a new agreement was made that his wages “ from this date” 
should be a certain sum monthly, and he should receive certain supplies, 
and he on his part released the company from all liability for his injury, 
and agreed that this should be a full settlement of all his claims against 
the company. Held, that the last agreement was not terminable at the 
end of any month at the pleasure of the company, but bound it to pay 
him the wages stipulated, and to furnish him the supplies agreed, so 
long as his disability to do full work continued; and that, if the com-
pany discharged him from its service without cause, he was entitled to
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elect to treat the contract as absolutely and finally broken by the com-
pany, and, in an action against it upon the contract, to introduce evi-
dence of his age, health and expectancy of life, and, if his disability 
was permanent, to recover the full value of the contract to him at the 
time of the breach, including all that he would have received in the 
future as well as in the past if the contract had been kept, deducting 
however any sum that he might have earned already or might thereafter 
earn, as well as the amount of any loss that the defendant sustained by 
the loss of his services without its fault.

This  was an action brought January 22, 1892, in the cir-
cuit court of Jefferson County in the State of Alabama, by 
Frank H. Pierce, a citizen of the State of Alabama, against 
the Tennessee Coal, Iron and Railroad Company, a corpora-
tion of the State of Tennessee, doing business in the State 
of Alabama, upon a written contract, signed by the parties, 
and in the following terms:

“ Pratt Mines, Ala. 4th June, 1890. Whereas I, F. H. Pierce, 
while in the employ of the Tennessee Iron, Coal and Railroad 
Company, Pratt Mines Division, as a machinist, was seriously 
hurt by a trip of tram cars on the main slope of the mine 
known as Slope No. 2, and operated by the Tennessee Coal, 
Iron and Railroad Company, under circumstances which I 
claim render the said company liable to me for damages; but 
whereas they disclaim any liability for said accident or the 
injuries to me resulting from same; and both parties be-
ing desirous of settling and compromising said matter; and 
whereas the said Tennessee Coal, Iron and Railroad Company 
did make me a proposition on the----- day of November, 
1888, said accident having occurred on the 21st day of May, 
1888, that they would furnish me such supplies from the com-
missary at No. 2 prison, as I might choose to take, pay me 
regular wages while I was disabled, and give me my coal and 
wood for fuel at my dwelling, and the benefit of the convict 
garden at No. 2; and whereas said proposition was accepted 
by me, and carried out by the said company ; and whereas in 
May, 1889, after I had resumed work, a further proposition 
was made to me to give me work, such as I could do, paying 
me therefor the wages paid me before said accident, that is, 
$60 per month, and in addition free house rent, [or in lieu of
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house rent a certain amount of supplies from the convict com-
missary at No. 2 prison, which supplies were to amount to 
about the sum paid by me for house rent;] and whereas said 
agreement has been faithfully kept by both parties; and 
whereas on the 4th day of June, 1890, it is mutually agreed 
between myself and the said company that it will be better 
to give me the house rent than the supplies of about equal 
amount from the commissary; now therefore it is agreed, in 
view of the above propositions, which have been faithfully 
carried out, that my wages from this date are to be $65 a 
month, and in addition I am to have, free of charge, my coal 
and wood necessary for my household use at my dwelling, 
and the same benefit from the garden as is had by others who 
are allowed the garden privilege; and I on my part agree and 
bind myself to release the said company from any and all 
liability for said accident, or from the injuries resulting to me 
from it or from the effects of it, and agree that this is to be a 
full and satisfactory settlement of any and all claims which I 
might have against said company.”

The complaint set out the contract, except the clause above 
printed in brackets; and alleged that by this contract the 
defendant became liable to pay the plaintiff monthly during 
his life the wages therein stipulated, and to furnish him with 
coal and wood and allow him the privilege of the garden, as 
therein agreed; that the plaintiff had always been ready and 
offered to do for the defendant such work given to him as he 
was able to do, and had labored at the same for such reason-
able time as he was able to work and bound to work under 
this contract; that by the injuries received by him from the 
accident mentioned therein he was permanently disabled in 
the use of his legs and hands, and otherwise so injured as to 
be incapacitated to do more work than he had done and had 

। offered to do; but that the defendant, without any reasonable 
> ground for so doing, abandoned the contract and refused to 
carry it out, claiming that the defendant was under no obliga-
tion to pay to the plaintiff the wages therein stipulated longer 
than suited its pleasure; and had wholly and purposely disre-
garded and refused to abide by the obligations of the contract
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for the period of six months next before the commencement 
of the suit, and had entirely abandoned the contract and dis-
charged the plaintiff from its service. The plaintiff claimed 
damages, in the sum of $50,000, for the defendant’s breach 
and abandonment of the contract.

The defendant demurred to the complaint, upon the ground 
that the contract set out therein was one of hiring, terminable 
at the will of either party, and not one of hiring for life, as 
alleged in the complaint; and that it appeared, from the obli-
gations of the complaint, that the defendant, in terminating 
the contract of hiring, had only exercised its legal right under 
the contract. The court sustained the demurrer, and, the 
plaintiff declining to amend his complaint, rendered judgment 
for the defendant; and the plaintiff on February 21, 1894, ap-
pealed from that judgment to the Supreme Court of Alabama.

The record transmitted to this court does not show any fur-
ther proceedings in the Supreme Court of Alabama. But the 
official reports of its decisions show that at November term, 
1895, it reversed that judgment, and remanded the case to the 
county court. Pierce v. Tennessee Coal Co., 110 Alabama, 
533. And the record before this court necessarily implies 
that fact, by setting forth that in March, 1896, on motion of 
the defendant, suggesting that from prejudice and local influ-
ence it would not be able to obtain justice in the state courts, 
the case was removed from the county court into the Circuit 
Court of the United States for the Southern Division of the 
Northern District of Alabama; and a motion to remand the 
case to the state court was made by the plaintiff (on what 
ground did not appear in the record) and was overruled.

In the Circuit Court of the United States, on January 4, 
1897, the following proceedings took place: The demurrer to 
the complaint was renewed by the defendant, and overruled 
by the court. The plaintiff then amended his complaint by 
inserting, in the copy of the contract set forth therein, the 
words above printed in brackets; and a demurrer to the 
amended complaint was filed and overruled. In answer to 
this complaint the defendant filed two pleas: 1st. A denial 
of each and every allegation of the complaint; 2d. “ The de-
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fendant, for further answer to the complaint, says that the 
plaintiff, under and by the terms of the contract set out in the 
complaint, contracted to perform for the defendant during 
the term thereof such service as he was able to perform, in con-
sideration for the promises made by the defendant therein; and 
the defendant avers that the plaintiff thereafter became able 
to perform service for the defendant, and did in fact perform 
such service for some time thereafter, and that, while engaged 
in the performance of such service, the plaintiff voluntarily 
and without excuse therefor refused to further perform such 
service as he was able to perform and was in fact performing 
for the defendant, as required by said contract, and the de-
fendant thereupon discharged the plaintiff from its service; 
and the defendant avers that the plaintiff failed to comply 
with the conditions imposed upon him by said contract.” 
The plaintiff joined issue on the first plea; and demurred to 
the second plea, upon the ground that it did not go to the 
whole consideration of the contract, and was no answer to the 
entire action; and the court sustained his demurrer. The de-
fendant, for further answer, and by way of recoupment, 
pleaded that on May 3, 1891, the plaintiff, voluntarily and 
without excuse, refused to perform such labor as he was able 
to perform and was in fact performing for the defendant, as 
required by the contract; and since that time had continued 
to refuse to perform and had not in fact performed such ser-
vice, or any part thereof; to the damage of the defendant in 
the sum of $50,000.

A bill of exceptions, tendered by the plaintiff and allowed 
by the court, showed that at the trial before the jury the fol-
lowing proceedings were had:

The plaintiff introduced and read in evidence the contract 
sued on, and introduced evidence tending to prove the allega-
tions of the complaint. • He also offered evidence that, at the 
time of his discharge by the defendant from its employment 
in May, 1891, he was fifty-five years of age, and that he was 
then and had since been in good health, and addicted to no 
habits of drinking or otherwise, affecting his health and expect-
ancy of life; and introduced the American tables of mortality
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used by insurance companies, showing his expectancy of life 
at the time of his discharge, and at the time of the trial.

But the court ruled that no recovery could be allowed on 
the contract, beyond the instalments of wages due and in 
default up to the date of the trial; and, upon the defendant’s 
motion, excluded all evidence of the plaintiff’s age, health and 
expectancy of life, “ on the ground that it was immaterial and 
irrelevant, and because damages for the expectancy of life was 
a matter too vague and uncertain to be allowed.”

The plaintiff duly excepted to the ruling and to the exclu-
sion of evidence; and, to present the same point, asked the 
court to give, and duly excepted to its refusal to give, the 
following instruction to the jury: “ If the defendant, after 
making the contract sued on, and before the suit, refused 
further to pay the plaintiff and to furnish the articles stipu-
lated to be furnished, and refused to employ the plaintiff, and 
discharged him, the plaintiff is entitled to the full benefit of 
his contract, which is the present value of the money agreed 
to be paid and the articles to be furnished under the contract 
for the period of his life, if his disability is permanent, less 
such sum as the jury may find the plaintiff may be able to 
earn in the future, and may have been able heretofore to earn, 
and less such loss as the defendant may have sustained from 
the loss of the plaintiff’s service without the defendant’s 
fault.”

The defendant also tendered and was allowed a bill of 
exceptions, presenting substantially, though in different form, 
the questions involved in the plaintiff’s case, and the contents 
of which therefore need not be particularly stated.

The jury returned a verdict for the plaintiff in the sum of 
$5893, upon which judgment was rendered. Each party sued 
out a writ of error from the Circuit Court of Appeals for the 
Fifth Circuit.

That court was of opinion that the contract sued on was 
for “ an employment by the month, and therefore, like every 
other such employment, subject to be discontinued, at the will 
of either party, at the expiration of any month, or at any time 
for adequate cause; ” and consequently that there was error
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in overruling the demurrer to the complaint; and upon that 
ground, without passing upon any other question in the case, 
reversed the judgment of the Circuit Court of the United 
States, and remanded the case to that court for further pro-
ceedings, Judge Pardee dissenting. 52 U. S. App. 355, 365. 
The plaintiff thereupon applied for and obtained a writ of 
certiorari from this court. 168 U. S. 709.

Mr. Walker Percy for the Tennessee Coal, Iron and Rail-
road Company. Mr. William I. Grubb was on his brief.

Mr. W. A. Gunter, for Pierce, submitted on his brief.

Mr . Justic e  Gray , after stating the case, as above, delivered 
the opinion of the court.

In the Circuit Court of the United States, a verdict and 
judgment were rendered for the plaintiff for a less amount 
of damages than he claimed; and each party alleged excep-
tions to rulings and instructions of the judge, and sued out 
a writ of error from the Circuit Court of Appeals. That 
court held that the defendant’s demurrer to the complaint 
should have been sustained, and therefore reversed the judg-
ment of the Circuit Court, and remanded the case for further 
proceedings. A writ of certiorari to review the judgment of 
the Circuit Court of Appeals was thereupon applied for by the 
plaintiff, and was granted by this court.

The fundamental question in this case is whether the con-
tract in suit, made by the parties on June 4,1890, is a contract 
intended to last during the plaintiff’s life, or is a mere contract 
of hiring from month to month, terminable at the pleasure of 
either party at the end of any month.

The facts bearing upon this question, as appearing upon the 
face of this contract, aré as follows: In May, 1888, the plain-
tiff, while employed as a machinist in the defendant’s coal 
mine in Alabama, was seriously hurt by a trip of tram cars 
on the main slope of the mine, under circumstances which the 
plaintiff claimed, and the defendant denied, rendered it liable 
to him in damages. The parties were desirous of settling and
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compromising the plaintiff’s claim for damages for the injuries, 
and had repeated negotiations with that object. In Novem-
ber, 1888, they made an agreement (which does not appear 
to have been reduced to writing) by which the defendant was 
to pay the plaintiff regular wages while he was disabled, and 
also to furnish him with such supplies as he might choose to 
get from a commissary, and to give him coal and wood for 
fuel at his dwelling house, and the benefit of a garden belong-
ing to the defendant. The agreement was carried out by the 
defendant until May, 1889, and was then, after the plaintiff 
had resumed work, modified by stipulating that the defendant 
should give the plaintiff such work as he could do, should pay 
him therefor wages of $60 a month, as before the accident, and 
should give him thè rent of his house, or, in lieu of house rent, 
an equivalent amount of supplies from the commissary ; and 
the agreement, as so modified, was faithfully kept by both 
parties until June 4, 1890. Finally, on that day, the parties 
entered into the written contract sued on, by which, after 
reciting the plaintiff’s claim for damages and the earlier 
agreements, it was agreed “ in view [evidently a misprint for 
“ in lieu ”] of the above propositions, which have been faith-
fully carried out,” that the plaintiff’s “ wages from this date 
are to be $65 a month,” (the increase of wages being appar-
ently intended as an equivalent for the provision, now omitted, 
for house rent or supplies from the commissary,) and that he 
was to have, free of charge, his fuel and the benefit of the 
garden ; and the plaintiff, on his part, agreed to release the 
defendant from any and all liability for the accident, or for 
the injuries resulting to him from it or from the effects of it, 
and that this should be a full and satisfactory settlement of 
all claims which he might have against the defendant.

The effect of the provisions and recitals of the contract 
sued on may be summed up thus : The successive agreements 
between the parties were all made with a view to settle and 
compromise the plaintiff’s claim against the defendant for 
personal injuries, caused to him by the defendant’s cars while 
he was in its service as a machinist, and seriously impairing 
his ability to work. By each agreement, the defendant was
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to pay him certain wages, and to furnish him with certain 
supplies. The supplies to be furnished were evidently a 
minor consideration, and require no particular discussion. 
The more important matter is the wages. The defendant, 
at first, agreed to pay the plaintiff “ regular wages while he 
was disabled.” The agreement, in that form, would clearly 
last so long as he continued to be disabled, and could not 
have been put an end to by the defendant without the plain-
tiff’s consent. By the next succeeding agreement, made after 
the plaintiff had resumed work, the defendant was “ to give 
him work, such as he could do, paying him therefor the wages 
paid before said accident, that is, $60 a month.” That agree-
ment must be considered as a mere modification of the first, 
requiring the plaintiff to do such work as he could do, but 
showing that he was still much disabled by his injuries. By 
the final agreement in writing of June 4, 1890, after reciting 
the plaintiff’s claim for damages for these injuries, as well 
as the earlier agreements, his wages were increased by a 
stipulation that his “wages from this date are to be $65 a 
month,” and he expressly released the defendant from all 
liability for the injuries resulting to him from the accident 
or from the effects thereof, and agreed that this should be 
a full and satisfactory settlement of all his claims against 
the defendant.

The only reasonable interpretation of this contract is that 
the defendant promised to pay the plaintiff wages at the rate 
of $65 a month, and to allow him his fuel and the benefit of 
the garden so long as his disability to do full work continued; 
and that, in consideration of these promises of the defendant, 
the plaintiff agreed to do such work as he could, and to release 
the defendant from all liability upon his claim for damages 
for his personal injuries. An intention of the parties that, 
while the plaintiff absolutely released the defendant from 
that claim, the defendant might at its own will and pleasure 
cease to perform all the obligations which were the considera-
tion of that release, finds no support in the terms of the con-
tract, and is too unlikely to be presumed. Carnig v. Carr, 167 
Mass. 544, 547.
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The Supreme Court of Alabama, when the case at bar was 
before it on appeal from the county court, and before the 
removal of the case into the Circuit Court of the United 
States, expressed the opinion that “ the contract is sufficiently 
definite as to time, and bound the defendant to its perform-
ance, so long as the plaintiff should be disabled by reason of 
the injuries he received, which, under the averment that he 
was permanently disabled, will be for life; ” and upon that 
ground reversed the judgment of the county court sustaining 
the demurrer to the complaint, and remanded the case to that 
court. 110 Alabama, 533, 536. As we concur in that opinion, 
it is unnecessary to consider how far it should be considered 
as binding upon us in this case. See Williams n . Conger, 
125 U. S. 397, 418 ; Gardner v. Michigan Central Railroad, 
150 U. S. 349; Great Western Tel. Co. v. Burnham, 162 U. S. 
339, 344, and cases cited; Moulton v. Reid, 54 Alabama, 320.

It follows that the judgment of the United States Circuit 
Court of Appeals in this case was erroneous, and must be 
reversed.

It appears to us to be equally clear that the Circuit Court 
of the United States erred in excluding the evidence offered 
by the plaintiff, in restricting his damages to .the wages due 
and unpaid at the time of the trial, and in declining to instruct 
the jury as he requested.

Upon this point, the authorities are somewhat conflicting; 
and there is little to be found in the decisions of this court, 
having any bearing upon it, beyond the affirmance of the 
general propositions that “ in an action for a personal injury 
the plaintiff is entitled to recover compensation, so far as it 
is susceptible of an estimate in money, for the loss and dam-
age caused to him by the defendant’s negligence, including 
not only expenses incurred for medical attendance, and a 
reasonable sum for his pain and suffering, but also a fair 
recompense for the loss of what he would otherwise have 
earned in his trade or profession, and has been deprived of 
the capacity of earning, by the wrongful act of the defendant,” 
and, “ in order to assist the jury in making such an estimate, 
standard life and annuity tables, showing at any age the
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probable duration of life, and the present value of a life an-
nuity, are competent evidence; ” Vicksburg &c. Railroad v. 
Putnam, 118 U. S. 545, 554; and that in an action for breach 
of contract “ the amount which would have been received, if 
the contract had been kept, is the measure of damages if the 
contract is broken.” Benjamin v. Hilliard, 23 How. 149, 
167.

But the recent tendency of judicial decisions in this country, 
in actions of contract, as well as in actions of tort, has been 
towards allowing entire damages to be recovered, once for 
all, in a single action, and thus avoiding the embarrassment 
and annoyance of repeated litigation. This especially appears 
by well considered opinions in cases of agreements to furnish 
support or to pay wages, a few only of which need be referred 
to.

In Parker v. Russell, 133 Mass. 74, the declaration alleged 
that, in consideration of a conveyance by the plaintiff to the 
defendant of certain real estate, the defendant agreed to sup-
port him during his natural life; and that the defendant 
accepted the conveyance, and occupied the real estate, but 
neglected and refused to perform the agreement. The plain-
tiff proved the contract; and introduced evidence that the 
defendant did support him in the defendant’s house for five 
years, and until the house was destroyed by fire, and had 
since furnished him no aid or support. The jury were in-
structed that “if the defendant, for a period of about two 
years, neglected to furnish aid or support to the plaintiff, 
without any fault of the plaintiff, the plaintiff might treat 
the contract as at an end, and recover damages for the breach 
of the contract as a whole; and that the plaintiff would be 
entitled to recover compensation for the past failure of the 
defendant to furnish him aid and support, and full indemnity 
for his future support.” Exceptions taken by the defendant 
to this instruction were overruled by the Supreme Judicial 
Court of Massachusetts. Mr. Justice Field, in delivering 
judgment, said: “ In an action for the breach of a contract 
to support the plaintiff during his life, if the contract is re-
garded as still subsisting, the damages are assessed up to the
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date of the writ, and not up to the time when the verdict is 
rendered. But if the breach has been such that the plaintiff 
has the right to treat the contract as absolutely and finally 
broken by the defendant, and he so elects to treat it, the 
damages are assessed as of a total breach of an entire con-
tract. Such damages are not special or prospective damages, 
but are the damages naturally resulting from a total breach 
of the contract, and are suffered when the contract is broken, 
and are assessed as of that time. From the nature of the 
contract, they include damages for not performing the con-
tract in the future, as well as in the past. The value of the 
contract to the plaintiff at the time it is broken may be some-
what indefinite, because the duration of the life of the plain-
tiff is uncertain; but uncertainty in the duration of a life has 
not, since the adoption of life tables, been regarded as a reason 
why full relief in damages should not be afforded for a failure 
to perform a contract which by its terms was to continue dur-
ing life. When the defendant, for example, absolutely refuses 
to perform such a contract, after the time for entering upon 
the. performance has begun, it would be a great hardship to 
compel the plaintiff to be ready, at all times during his life, 
to be supported by the defendant, if the defendant should at 
any time change his mind; and to hold that he must resort 
to successive actions from time to time to obtain his damages 
piecemeal, or else leave them to be recovered as an entirety 
by his personal representatives after his death. Daniels n . 
Newton, 114 Mass. 530, decides that an absolute refusal to 
perform a contract, before the performance is due by the 
terms of the contract, is not a present breach of the contract 
for which any action can be maintained; but it does not de-
cide that an absolute refusal to perform a contract, after the 
time and under the conditions in which the plaintiff is entitled 
to require performance, is not a breach of the contract, even 
although the contract is by its terms to continue m the future.” 
133 Mass. 75, 76. It is proper to remark that the point de-
cided in Daniels v. Newton was left open in Dingley n . Oler, 
117 U. S. 490, 503, and has never been brought into judgment 
in this court.
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So in Schell v. Plumb, 55 N. Y. 592, the action was by a 
woman, for a breach of an oral contract, by which the de-
fendant’s testator agreed to support the plaintiff during her 
life, and she agreed to render what services she could towards 
paying for her support. The contract was carried out for some 
years; and the defendant then turned her away, and refused 
to support her. At the trial the judge, against the defendant’s 
objection, admitted in evidence the Northampton tables of life 
annuities, to show the probabilities of life at the plaintiff’s 
age; and instructed the jury that, if the plaintiff was turned 
out in violation of the contract, without any misconduct on 
her part, she was entitled to recover damages from the breach 
of the contract to the time of trial, deducting what wages she 
might have earned during that time; and also to recover for 
her future support and maintenance, as to which the jury were 
instructed as follows: “ Your verdict is all she can ever recover, 
no matter how long she may live. That ends the contract be-
tween these parties; and you will decide, considering her age, 
her health, her condition in life, and the circumstances under 
which she is placed, how long she will probably live, and how 
much services she can probably perform in the future, and say 
how much more it will cost her to support herself than she 
will be able to earn, and allow her to recover for such sum.” 
The verdict was for the plaintiff, and judgment was ren-
dered thereon. The defendant appealed, contending that, if 
the plaintiff was entitled to recover at all, she could only re-
cover for the time prior to the commencement of the action, 
or, at most, to the time of trial; and that, as to the future, 
it was impossible to ascertain the damages, as the duration of 
life was uncertain, and a further uncertainty arose from the 
future physical condition of the person. But the Court of 
Appeals, in an opinion delivered by Judge Grover, affirmed 
the judgment, saying: “ Here the contract of the testator 
was to support the plaintiff during her life. That was a con-
tinuing contract during that period; but the contract was 
entire, and a total breach put an end to it, and gave the plain-
tiff a right to recover an equivalent in damages, which equiva-
lent was the present value of her contract.” “It may be
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further remarked that in actions for personal injuries the 
constant practice is to allow a recovery for such prospective 
damages as the jury are satisfied the party will sustain, not-
withstanding the uncertainty of the duration of his life and 
other contingencies which may possibly affect the amount.” 
55 N. Y. 597, 598. See also liemelee v. Hall, 31 Vermont, 
582 ; Sutherland v. Wyer, 67 Maine, 64.

In Eastern Tennessee &c. Railroad v. Staul), 7 Lea, 397, the 
facts were singularly like those in the case at bar. The plain-
tiff, having, while in the employ of the defendant railroad com-
pany as an engineer, and in the discharge of his duties as such, 
received serious injuries by a collision between his locomotive 
engine and another train, and having brought an action to 
recover damages for those injuries, an agreement, by way 
of compromise, was entered into, by which, in consideration 
of the plaintiff’s agreeing to dismiss his suit, the defendant 
agreed to pay the costs thereof and the plaintiff’s attorney’s 
fee and physician’s bills; and further agreed to retain him in 
its employ, the plaintiff working when, in his own opinion, he 
was able to do so, and performing only such services as in his 
disabled condition he might be able to perform; the defend-
ant agreed to pay him a certain specified sum per day, regular 
wages paid to machinists, whether he labored or not; and the 
contract was to continue as long as the injuries should last. 
For some time after this agreement, the plaintiff continued, 
at intervals, to perform light work for the defendant, receiv-
ing pay, however, only for the time he actually worked; and 
the defendant then denied any liability under the agreement, 
and refused to allow the plaintiff to continue the service under 
it. The Supreme Court of Tennessee held that the plaintiff 
was entitled to recover in one action the entire damages, not 
only for wages already due and unpaid, but also damages to 
the extent of the benefit that he would probably have realized 
under the contract; and, speaking by Judge McFarland, said : 
“ It is a mistake to suppose, as has been done in argument, 
that because, in estimating the damages, we look to the 
probable course of events after the suit is brought, we are 
therefore allowing damages that accrue after the action is
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brought. The right to recover damages accrues upon the 
breach of the contract. But the rule of damages in such 
cases is what would have come to the plaintiff under the con-
tract had it continued, less whatever the plaintiff might earn 
by the exercise of reasonable and proper diligence on his part; 
and, of course, in ascertaining this, we must look to a time sub-
sequent to the breach, and in some cases to a time subsequent 
to the bringing of the suit. Nor is it any objection to the 
recovery, that in this case the damages are difficult to ascer-
tain, depending upon contingent and uncertain events. There 
are many cases in which the damages are uncertain and diffi-
cult to ascertain, and, in fact, cannot be ascertained with cer-
tainty, but this has never been regarded as a sufficient reason 
for denying all relief.” 7 Lea, 406.

These cases appear to this court to rest upon sound prin-
ciples, and to afford correct rules for the assessment of the 
plaintiff’s damages in the case at bar.

The legal effect of the contract sued on, as has been seen* 
was that the defendant promised to pay the plaintiff certain 
wages, and to furnish him with certain supplies, so long, at 
least, as his disability to work should continue; and the con-
sideration of these promises of the defendant was the plain-
tiff’s agreement to do for the defendant such work as he was 
able to do, and his release of the defendant from all liability 
in damages, for the personal injuries wThich had caused his 
disability.

The complaint alleged, and the plaintiff at the trial intro-
duced evidence tending to prove, that by those injuries he 
was permanently disabled; that he was always ready and 
offered to do for the defendant such work as he was able to 
do, and labored at that work for such reasonable time as he 
was able to work and bound to ivork under the contract; and 
that the defendant, without any reasonable ground therefor, 
denied its obligation to pay the plaintiff the stipulated wages 
longer than suited its pleasure, and, for six months before the 
commencement of the action, disregarded the contract, and 
refused to abide by it, and entirely abandoned the contract, 
and dismissed the plaintiff from its services.
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If these facts were proved to the satisfaction of the jury, 
the case would stand thus: The defendant committed an 
absolute breach of the contract, at a time when the plaintiff 
was entitled to require performance. The plaintiff was not 
bound to wait to see if the defendant would change its deci-
sion, and take him back into its service; or to resort to succes-
sive actions for damages from time to time; or to leave the 
whole of his damages to be recovered by his personal repre-
sentative after his death. But he had the right to elect to 
treat the contract as absolutely and finally broken by the de-
fendant ; to maintain this action, once for all, as for a total 
breach of the entire contract; and to recover all that he would 
have received in the future, as well as in the past, if the con-
tract had been kept. In so doing, he would simply recover 
the value of the contract to him at the time of the breach, 
including all the damages, past or future, resulting from the 
total breach of the contract. The difficulty and uncertainty 
of estimating damages that the plaintiff may suffer in the 
future is no greater in this action of contract, than they 
would have been if he had sued the defendant, in an action of 
tort, to recover damages for the personal injuries sustained in 
its service, instead of settling and releasing those damages by 
the contract now sued on.

In assessing the plaintiff’s damages, deduction should, of 
course, be made of any sum that the plaintiff might have 
earned in the past or might earn in the future, as well as 
the amount of any loss that the defendant had sustained by 
the loss of the plaintiff’s services without the defendant’s fault. 
And such deduction was provided for in the instruction asked 
by the plaintiff and refused by the judge.

The questions of law presented by the defendant’s bill of 
exceptions, allowed by the Circuit Court of the United States, 
are substantially like those above considered, and require no 
further notice.

The result is, that the judgment of the Circuit Court of Ap-
peals, sustaining the demurrer to the complaint, and reversing 
the judgment of the Circuit Court of the United States, must 
be reversed; that the judgment of the Circuit Court of the
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United States must also be reversed, because of the ruling ex-
cepted to by the plaintiff; and that the case must be remanded 
to that court, with directions to set aside the verdict and to 
order a new trial.

Judgments of the Circuit Court of Appeals and of the 
Circuit Court of the United States reversed, and case 
remanded to said Circuit Court for further proceedings 
in conformity with the opinion of this court.

TOWSON v. MOORE.

APPEAL FROM THE COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA.

No. 198. Argued January 25, 26, 1899. — Decided February 20, 1899.

In the case of a child’s gift of its property to a parent, the circumstances 
attending the transaction should be vigilantly and carefully scrutinized 
by the court, in order to ascertain whether there has been undue influence 
in procuring it; but it cannot be deemedprima facie void: the presump-
tion is in favor of its validity; and, in order to set it aside, the court must 
be satisfied that it was not the voluntary act of the donor.

The same rule as to the burden of proof applies with equal, if not greater, 
force to the case of a gift from a parent to a child, even if the effect of 
the gift is to confer upon a child, with whom the parent makes his home 
and is in peculiarly close relations, a larger share of the parent’s estate 
than will be received by other children or grandchildren.

The rule, that successive and concurrent decisions of two courts in the same 
case upon a mere question of fact are not to be reversed unless clearly 
shown to be erroneous, is equally applicable in equity and in admiralty.

The  case is stated in the opinion.

Mr. Franklin II. Mackey and Mr. A. H. Garland for appel- 
I lants.1 Mr. R. C. Garland was on their brief.

Mr. Charles H. Cragin for appellees.

Mr . Justice  Gray  delivered the opinion of the court.

1 See Vol. 172, p. 651.
VOL. CLXXin—2
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This was a bill in equity, filed April 16,1896, in the Supreme 
Court of the District of Columbia, by children of Leonidas C. 
Campbell, the son of 'William H. Campbell, against the two 
daughters of William H. Campbell, and against their husbands, 
who were also executors of the wills of William H. Campbell 
and of Mary I. Campbell, his widow and residuary devisee 
and legatee, to set aside a gift made by her to their two 
daughters, of thirteen United States bonds for $1000 each, 
(five bearing interest at four and a half per cent, and eight at 
four per cent,) as having been obtained from her by undue in-
fluence of themselves and their husbands; and for an account, 
and for further relief.

After the filing of answers fully and absolutely denying 
the undue influence charged in the bill, and of a general repli-
cation, the case was heard upon pleadings and proofs; and a 
decree was entered dismissing the bill. The plaintiffs appealed 
to the Court of Appeals of the District of Columbia, which 
affirmed the decree. 11 App. D. C. 377. The plaintiffs then 
appealed to this court. The leading and undisputed facts of 
the case were as follows:

William H. Campbell, an old resident of the city of Wash-
ington, died May 21, 1881, leaving a will, dated March 16, 
1878, and duly admitted to probate, by which, after reciting 
that he had provided for his son, Leonidas C. Campbell, by 
establishing him in business, he gave a legacy of $5000 to each 
of his two daughters, Julia, wife of Alexander W. Russell, 
and Christiana, wife of Frederick L. Moore, and an annuity 
of $500 for life to his sister, Eloise A. Campbell; and devised 
and bequeathed all the rest and residue of his estate in fee to 
his wife, Mary I. Campbell, or, if she should not survive him, 
to his three children as tenants in common, the children of 
any child dying before him to take their parent’s share; and 
appointed his son and his son in law Moore executors of his 
will. His son died August 15, 1878; and the testator, by a 
codicil dated September 7, 1878, and likewise admitted to 
probate, ratified and confirmed his will in all respects, except 
in appointing both his sons in law and one Maury executors 
thereof.
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His wife and daughters survived him. His son had died 
intestate, and leaving a widow, Mary K. Campbell, and seven 
children, six of whom were the plaintiffs in this bill. The seventh 
child had died, leaving two children, who were made defend-
ants but were never served with process or otherwise brought 
into the case.

Upon the death of William H. Campbell, his executors, for 
the purpose of paying the annuity bequeathed by him to his 
sister, set apart the aforesaid United States bonds, of the par 
value of $13,000, and kept them intact during the life of the 
annuitant. She died October 1, 1885, and the bonds then 
became part of the residue of the estate bequeathed to his 
widow, Mary I. Campbell. On October 5, 1885, the bonds 
were transferred to her on the books of the Treasury Depart-
ment; and on the next day, October 6, 1885, their market 
value then being about $15,000, she made a gift of them in 
equal shares to her two daughters, Mrs. Russell and Mrs. 
Moore.

After the death of her husband in 1881, Moore was her 
business agent; and she resided alternately with one or the 
other of her two daughters, living on affectionate and confi-
dential terms with them and their husbands; and at the times 
of the gift in question, and of her death, was at the house of 
Mr. and Mrs. Moore in Georgetown. She died August 6, 
1893, aged ninety-one years, and leaving a will, dated May 26, 
1882, and duly admitted to probate, by which, after some small 
legacies, she devised and bequeathed all the residue of her 
estate, in equal thirds, to her two daughters and the seven 
children of her deceased son ; and appointed her sons in law 
Russell and Moore executors of her will.

It was contended by the plaintiffs that the Court of Ap-
peals erred in holding that the burden of proving undue influ-
ence was upon them; and it was argued that, by reason of the 
confidential relations between the donor and the donees, the 
burden of proof was shifted upon the latter to prove the valid-
ity of the gift of the bonds. But the ruling of the Court of 
Appeals in this respect is supported by the decisions of this 
court, as will appear by an examination of those decisions.
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In the leading case of Jenkins v. Pye, 12 Pet. 241, in which 
this court, at January term 1838, declined to set aside, for 
undue influence, a deed of real estate made by a daughter, 
shortly after coming of age, to her father, the court, speaking 
by Mr. Justice Thompson, said: “The grounds mainly relied 
upon to invalidate the deed were, that being from a daughter 
to a father rendered it, at least prima facie, void ; and if not 
void on this ground, it was so because it was obtained by the 
undue influence of paternal authority. The first ground of 
objection seeks to establish the broad principle that a deed 
from a child to a parent, conveying the real estate of the 
child, ought, upon considerations of public policy growing out 
of the relations of the parties, to be deemed void; and numer-
ous cases in the English chancery have been referred to, which 
are supposed to establish this principle.” “It becomes the 
less necessary for us to go into a critical examination of the 
English chancery doctrine on this subject, for, should the cases 
be found to countenance it, we should not be disposed to 
adopt or sanction the broad principle contended for, that the 
deed of a child to a parent is to be deemed prima facie void. 
It is undoubtedly the duty of courts carefully to watch and 
examine the circumstances attending transactions of this kind, 
when brought under review before them, to discover if any 
undue influence has been exercised in obtaining the convey-
ance. But to consider a parent disqualified to take a volun-
tary deed from his child without consideration, on account of 
their relationship, is assuming a principle at war with all filial, 
as well as parental, duty and affection; and acting on the 
presumption that a parent, instead of wishing to promote the 
interest and welfare [of], would be seeking to overreach and 
defraud his child. Whereas the presumption ought to be, in 
the absence of all proof tending to a contrary conclusion, that 
the advancement of the interest of the child was the object in 
view; and to presume the existence of circumstances conduc-
ing to that result.” 12 Pet. 253, 254.

Mr. Justice Story (who had concurred in that judgment) 
in the last edition of his Commentaries on Equity Jurispru-
dence which underwent his revision, and which was published
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in 1846, after his death, stated the doctrine on the subject as 
follows: “ The natural and just influence which a parent has 
over a child renders it peculiarly important for courts of jus-
tice to watch over and protect the interests of the latter; and 
therefore all contracts and conveyances, whereby benefits are 
secured by children to their parents, are objects of jealousy, 
and if they are not entered into with scrupulous good faith, 
and are not reasonable under the circumstances, they will be 
set aside, unless third persons have acquired an interest under 
them; especially where the original purposes for which they 
have been obtained are perverted, or used as a mere cover. 
But we are not to indulge undue suspicions of jealousy, or to 
make unfavorable presumptions as a matter of course in cases 
of this sort.” And he supported this statement by large quo-
tations from the opinion of Mr. Justice Thompson in Jenkins v. 
Pye. 1 Story Eq. Jur. (4th ed.) § 309.

In Taylor v. Taylor, 8 How. 183, decided at January term 
1850, after the deaths of Justices Thompson and Story, the 
opinion of Mr. Justice Thompson in Jenkins v. Pye and the 
passage in Mr. Justice Story’s Commentaries (omitting the last 
clause, which was not in the earlier editions,) were quoted by Mr. 
Justice Daniel as laying down the true rule upon the subject. 
While some expressions of that learned judge might seem to 
construe those authorities too strongly in favor of presuming 
undue influence, the decision in that case, setting aside a deed 
made by a daughter to her father soon after her coming of 
age, ultimately proceeded upon overwhelming proof of undue 
influence, derived in part from the testimony of witnesses to 
significant facts; in part from evidence conclusively showing 
that nearly all the statements in the deed itself were utterly 
false; and in part from a letter, written to the father by the 
daughter, a few days before executing the deed, and while 
they were living under the same roof, which, as the court de-
clared, clearly appeared upon its face to be “a fabrication, 
designed to conceal the very facts and circumstances which it 
palpably betrays,” and “ not the production of an inexperienced 
girl, but of a far more practised and deliberate author.”

It has since, more than once, been recognized by this court



22 OCTOBER TERM, 1898.

Opinion of the Court.

that “ the influence for which a will or deed will be annulled 
must be such as that the party making it has no free will, but 
stands in vi/nculis.” Conley v. Nailor, (1886) 118 IT. S. 127, 
134; Ralston v. Turpin, (1889) 129 IT. S. 663, 670. See also 
Mackall v. Mackall, (1890) 135 U. S. 167, 172, 173.

In Ralston v. Turpin, just cited, in which the object of the 
bill was to set aside deeds made to an agent by his principal, 
this court, speaking by Mr. Justice Harlan, recognized the 
rule of law that “gifts procured by agents, and purchases 
made by them, from their principals, should be scrutinized 
with a close and vigilant suspicion; ” and conceded that in the 
case then before the court the agent held such relations, per-
sonal and otherwise, to the principal, as would enable him to 
exercise great influence over the latter in respect to the mode 
in which his property should be managed; that the principal 
trusted the agent’s judgment as to matters of business more 
than the judgment of any other man; and that he had an 
abiding confidence in the agent’s integrity, as well as in his 
desire to protect his interests. Notwithstanding all this, the 
bill was dismissed, because the plaintiff had failed to show 
that the deeds were obtained by undue influence, but, on the 
contrary, it appeared by the great preponderance of the evi-
dence that “ although their execution may have been induced, 
not unnaturally, by feelings of friendship for, and gratitude 
to, the defendant Turpin, the grantor acted upon his own in-
dependent, deliberate judgment, with full knowledge of the 
nature and effect of the deeds. It was for the donor, who 
had sufficient capacity to take a survey of his estate, and to 
dispose of it according to an intelligent, fixed purpose of his 
own, regardless of the wishes of others, to determine how far 
such feelings should control him when selecting the objects of 
his bounty.” 129 IT. S. 675-677.

In Mackall v. Mackall, above cited, in which it was at 
tempted to set aside a deed from a father to his son, it ap-
peared that for twenty years the father and mother had been 
separated, and this son had remained with the father, taking 
his part, and assisting him in his affairs, and the other chil-
dren had gone with the mother and taken her part in the
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family differences. This court, in the opinion delivered by 
Mr. Justice Brewer, speaking of the contention that the exe-
cution of the deed was induced by undue influence, said: “ In 
this respect, reference was made to the long intimacy between 
father and son, the alleged usurpation by the latter of absolute 
control over the life, habits and property of the former, efforts 
to prevent others during the last sickness of the father from 
seeing him, and the subjection of the will of the father to 
that of the son, manifest in times of health, naturally stronger 
in hours of sickness. A confidential relation between father 
and son is thus deduced, which, resembling that between client 
and attorney, principal and agent, parishioner and priest, com-
pels proof of valuable consideration and bona fides in order to 
sustain a deed from one to the other. But while the relation-
ships between the two suggest influence, do they prove undue 
influence?” In giving a negative answer to that question, 
the court affirmed the following propositions : “ Influence 
gained by kindness and affection will not be regarded as 
undue, if no imposition or fraud be practised, even though 
it induce the testator to make an unequal and unjust dispo-
sition of his property in favor of those who have contributed 
to his comfort and ministered to his wants, if such disposition 
is voluntarily made. Confidential relations existing between 
the testator and beneficiary do not alone furnish any pre-
sumption of undue influence.” “ That the relations between 
this father and his several children, during the score of years 
preceding his death, naturally inclined him towards the one 
and against the others is evident, and to have been expected. 
It would have been strange if such a result had not followed ; 
but such partiality towards the one, and influence resulting 
therefrom, are not only natural, but just and reasonable, and 
come far short of presenting the undue influence which the 
law denounces. Right or wrong, it is to be expected that a 
parent will favor the child who stands by him, and give to 
him, rather than the others, his property. To defeat a con-
veyance under those circumstances, something more than the 
natural influence springing from such relationship must be 
shown; imposition, fraud, importunity, duress, or something
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of that nature, must appear; otherwise, that disposition of 
property which accords with the natural inclinations of the 
human heart must be sustained.” 135 U. S. 171-173.

The principles established by these authorities may be 
summed up as follows: In the case of a child’s gift of its 
property to a parent, the circumstances attending the trans-
action should be vigilantly and carefully scrutinized by the 
court, in order to ascertain whether there has been undue 
influence in procuring it; but it cannot be deemed prima 
facie void; the presumption is in favor of its validity; and, 
in order to set it aside, the court must be satisfied that it was 
not the voluntary act of the donor. The same rule as to the 
burden of proof applies with equal, if not greater force to the 
case of a gift from a parent to a child, even if the effect of 
the gift is to confer upon a child, with whom the parent 
makes his home and is in peculiarly close relations, a larger 
share of the parent’s estate than will be received by other 
children or grandchildren.

Applying these principles to the case at bar, it is beyond 
doubt that the relations in which Mary I. Campbell stood 
to her daughters and their husbands afford no ground for 
putting upon them the burden of disproving undue influ- H 
ence.

Upon the question whether undue influence was in fact 
exercised, the record contains a mass of conflicting testimony, 
which is satisfactorily considered in the opinion of the Court 
of Appeals, and which it would serve no useful purpose to dis-
cuss anew.

A series of decisions of this court has established the rule, I 
that successive and concurrent decisions of two courts in the H 
same case, upon a mere question of fact, are not to be re-
versed, unless clearly shown to be erroneous. This rule, more 
often invoked in admiralty cases, is yet equally applicable to 
appeals in equity. Dravo n . Fabel, 132 U. S. 487, 490; Stuart I 
v. Hayden, 169 U. S. 1, 14; Balzer v. Cummings, 169 U. S. 
189, 198.

There is one document, however, in the record, which was 
the subject of so much argument at the bar, that a brief notice
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of it, and of the circumstances under which it was drawn up, 
will not be out of place.

The defendants, at the hearing, introduced in evidence a 
writing signed by Mary I. Campbell, and in the following 
terms: “Georgetown, D. C., October 6, 1885. I have to-day 
voluntarily, without suggestion from any one, given to my two 
daughters the 4| and 4 per cent United States bonds coming 
to me from the estate of my husband, amounting to thirteen 
thousand dollars at par, thus equalling their share with the 
amount received by their brother and his family.” There 
was evidence tending to show that this writing was drawn up 
and signed at the request of Mrs. Moore, and delivered to her, 
on the day of its date, and had since been kept by her.

It was argued, in behalf of the plaintiffs, that the procuring 
of this paper, containing the unusual and suspicious decla-
ration that the gift of the bonds was made “voluntarily, 
without suggestion from any one,” together with the long 
concealment of the paper from the plaintiffs, was strong evi-
dence of an intent to back up a fraudulent transaction.

But this argument is fully met by evidence that the reason 
for the execution of this paper was that, three or four years 
before, Mary K. Campbell, the mother of the plaintiffs, had 
made an unfounded charge that Mrs. Moore had by undue in-
fluence procured the insertion of the legacies to herself and 
her sister in their father’s will; and had only desisted from 
that charge upon receiving from Mary I. Campbell a written 
statement that it was “false in every particular.” Under 
such circumstances, no suspicion of undue influence can arise 
out of the execution of the writing of October 6,1885 ; or out 
of its not having been disclosed to the plaintiffs, which may 
well have been in order to prevent stirring up anew a family 
quarrel. In this respect, as in most others, the case ■wholly 
differs from that of Taylor v. Taylor^ 8 How. 183, on which 
the plaintiffs rely.

Upon a careful examination of the whole evidence, aided 
by the able and thorough arguments of counsel, no sufficient 
ground appears for reversing the decree dismissing the bill.

Decree affirmed.
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LOMAX v. PICKERING.

ERROR TO THE SUPREME COURT OF THE STATE OF ILLINOIS.

No. 123. Submitted January 12, 1899. — Decided February 20, 1899.

A record in the Department at Washington of the approval by the Presi-
dent of a deed made by an Indian to convey lands held by him subject to 
the provision in the treaty of Prairie du Chien that it was never to be 
leased or conveyed without the permission of the President, is notice to 
all concerned from the time it was made, and is similar, in effect, to a 
patent issued by the President for lands that belong to the Government, 
which is not required to be recorded in the county where the land is 
located.

The recording of a deed of such land, made without previous approval of 
the President, is notice of the grantee’s title to subsequent purchasers; 
hnd, when approved, operates to divest the title of the grantor as against 
a subsequent grantee.

This  was an action of ejectment brought by Aquila H. 
Pickering against John A. Lomax and William Kolze to 
recover possession of two parcels of land in Cook County, 
Illinois, which had originally been granted by the United 
States to certain Indians under the treaty of Prairie du Chien, 
of July 29, 1829.

This case was before this court upon a former hearing, Pick-
ering v. Lomax, 145 U. S. 310, the report of which contains 
a full statement of the facts, which need not be here repeated. 
Upon that hearing the judgment of the Supreme Court of 
Illinois was reversed, and the case remanded for a new trial, 
which resulted in a judgment for Pickering, the plaintiff, and 
in an affirmance of that judgment by the Supreme Court of 
Illinois. Lomax v. Pickering, 165 Illinois, 431. To review 
this judgment a second writ of error was sued out from this 
court.

Mr. John M. H, Burgett for plaintiff in error. Mr. James 
Maher and Mr. A. IF. Browne were on his brief.

Mr. John P. Ahrens for defendant in error.
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Me . Justice  Brow n , after making the above statement, 
delivered the opinion of the court.

The common source of title in this case was Alexander 
Robinson, an Indian, to whom the lands were patented by 
President Tyler, December 28, 1843, under the provisions of 
Art. IV of the treaty of Prairie du Chien, 7 Stat. 320, subject 
to the following proviso : “ But never to be leased or conveyed 
by him,” (the grantee,) “ them, his or their heirs, to any person 
whatever, without the permission of the President of the 
United States.” The lands were subsequently allotted and 
set off to Joseph Robinson, one of the patentee’s children, by 
a decree in partition of the Cook County Court of Common 
Pleas.

Pickering claimed title through a deed from Joseph Robin-
son and wife to John F. Horton, dated August 3, 1858, 
recorded July 16, 1861, but without the approval of the Pres-
ident endorsed thereon. The deed was, however, submitted 
to and approved by the President, January 21, 1871, and a 
certified copy of the deed with such approval recorded March 
12,1873.

Lomax’s title was by deed from Joseph Robinson to Alex-
ander McClure, dated November 22, 1870, submitted io and 
approved by the President, February 24, 1871, and recorded 
March 11, 1871, in Cook County.

Upon the first trial, plaintiff’s chain of title being proved 
the defendant Lomax introduced no evidence, but at the close 
of plaintiff’s testimony moved that the case be dismissed upon 
the ground that the deed of August 3,1858, from Joseph Robin-
son and wife to Horton was made in direct violation of the 
terms of the patent, which required the approval of the Presi-
dent to the conveyance. This motion was granted, the court 
being of opinion that Robinson had no authority to convey 
without obtaining prior permission of the President, and that 
the subsequent approval of the deed was invalid. Thereupon 
judgment was rendered for the defendant, which was affirmed 
by the Supreme Court of Illinois. 120 Illinois, 289, 293.

The case was reversed by this court upon the ground that
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the approval subsequently given by the President to the con-
veyance was retroactive, and was equivalent to permission 
before execution and delivery. The case went back for a 
new trial, when Lomax put in evidence the title above stated, 
relying upon a sentence in the opinion of this court to the 
effect that “ if, after executing this deed, Robinson had given 
another to another person with the permission of the Presi-
dent, a wholly different question would have arisen.” Judg-
ment having been rendered for the plaintiff, the case was I 
again taken to the Supreme Court of the State, which was of I 
opinion that the defendant did not stand in the relation of a I 
Iona fide purchaser to the property.

It will be observed that the deed to Horton of August 3, I 
1858, antedated the deed to McClure of February 22,1870, by I 
more than twelve years, and was recorded July 16,1861, while I 
the deed to McClure was recorded March 11, 1871, nearly ten I 
years thereafter. The deed to Horton also antedated the deed I 
to McClure in the approval of the President by about a month, I 
viz.: Horton, January 21, 1871; McClure, February 24,1871. I

Defendant, however, relies upon the fact that the McClure I 
deed was recorded with the approval of the President en- I 
dorsed thereon March 11, 1871, while plaintiff’s deed with I 
such approval was not recorded until March 12, 1873. The I 
real question then is whether the recording of the Horton I 
deed of July 16, 1861, without the approval of the President I 
endorsed thereon, was notice of plaintiff’s title to subsequent I 
purchasers. I

By section 30 of the conveyancing act of Illinois, it is pro- B 
vided that “all deeds, mortgages and other instruments in B 
writing which are authorized to be recorded shall take effect B 
and be in force from and after the time of filing the same for B 
record, and not before, as to all creditors and subsequent pur- I 
chasers, without notice, and all such deeds and title papers I 
shall be adjudged void as to all such creditors and subsequent I 
purchasers without notice until the same shall be filed for I 
record.” I

The Supreme Court of Illinois was of opinion that the deed I 
to Horton was entitled to record, although it had not received I
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the approval of the President. In delivering the opinion of 
the court Mr. Justice Craig observed: “ As respects the ap-
proval of the President, required by the treaty and the pro-
vision in the patent to render the deed effectual, we do not 
think the recording laws have any bearing upon it. There 
was a record of the approval of the President in the Depart-
ment at Washington, and that record was notice to all con-
cerned from the time it was made, and we do not think the 
recording laws of the State require a copy of that record to 
be recorded in the recorder’s office where the land is located. 
A record of that character is similar to a patent issued by the 
President for lands that belong to the Government, which is 
not required to be recorded in the county where the land is 
located.”

Even if this be not a construction of the state statute bind-
ing upon us, and decisive of the case, we regard it as a correct 
exposition of the law.

The deed is an ordinary warranty deed upon its face, signed 
by the parties, and regularly acknowledged before a justice 
of the peace. There was nothing to apprise the recorder of 
any want of authority to convey, or to justify him in refusing 
to put the deed on record. Whether the grantors had au-
thority to make the deed as between themselves and the 
grantees, or subsequent purchasers, is a matter which did not 
concern him. Though the deed might be impeached by show-
ing that the grantor had no such authority, the record was 
notice to subsequent purchasers that they had at least at-
tempted to convey their interests.

A deed maybe void by reason of the infancy or coverture of 
the grantors, and yet may be, under the laws of the State, 
entitled to record and notice to subsequent purchasers. While 
the record of a void deed is of no greater effect than the deed 
itself, and is not such notice as will give protection to a bona 
fide purchaser, yet it may, under certain circumstances, be a 
notice to intending purchasers, or third persons, that the 
grantor has intended and undertaken to convey his title. 
Thus, in Morrison v. Brown, 83 Illinois, 562, a deed of trust 
executed by a married woman, her husband not uniting therein,
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to secure the purchase money of the property, though void as a 
conveyance, was nevertheless held to be an instrument in writ-
ing relating to real estate within the statute of Illinois, and, 
when recorded, constructive notice to all subsequent pur-
chasers of the lien of the original vendor upon the same for 
the unpaid price. The court took the ground that while mar-
ried women had no force or power to create a lien, subsequent 
purchasers occupied the same position as they would have 
done had the instrument been read to them before they be-
came interested in the question.

So, in Tefft v. Munson, 57 N. Y. 97, the record of a mort-
gage prior to the acquisition of title by the grantor was held 
to be constructive notice to a subsequent purchaser in good 
faith, and under the recording act, giving it priority to the 
title. See also United States Ins. Co. v. Shriver, 3 Md. 
Ch. 381; Alderson v. Ames, 6 Maryland, 52; Stevens v. 
Hampton, 46 Missouri, 404.

In this case however, it appears from McClure’s own state-
ment that when Robinson came to him in 1870 to sell him his 
right to the land, he told him that he had already sold the 
premises, but without the approval of the President, and that 
McClure sent his own attorneys to examine the record. He 
thus had not only constructive but actual notice of the Horton 
deed.

The approval of the President was no proper part of the 
deed. The language of the restriction in the original patent 
was “ but never to be leased or conveyed by him, [the grantee,] 
them, his or their heirs, to any person whatever, without the 
permission of the President of the United States.” How that 
permission should be obtained or expressed is left undeter-
mined by the proviso. We see no reason why it might not 
have been by a memorandum at the foot of the petition for 
approval, or even by a letter to that effect. The essential fact 

’was that permission should be obtained and expressed in some 
form, of which, in all probability, a record was kept in the 
Department.

Indeed, we think it sufficiently appears that at the time the 
deed to McClure was approved by the President, February 24,
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1871, there was. on file in Washington the approval of the 
President of the prior deed to Horton. There was put in 
evidence a certificate of the Commissioner of Indian Affairs, 
signed March 7, 1896, to a certified copy of the Horton deed, 
with an affidavit as to the loss of the original, a further affida-
vit that the sale was an advantageous one for Robinson, and 
the approval of the President, dated January 21, 1871. It 
does not directly appear when the approval of the President 
was put on file in the office of the Commissioner, but we think 
the presumption is that it was filed as of its date. There was 
nothing requiring that this approval should be filed in the 
recorder’s office in Cook County, and when McClure took his 
deed of November 22, 1870, and obtained the approval of the 
President of February 24, 1871, he took it with the chance 
that the Horton deed had already been approved, and that the 
power of the President had been exhausted. The approval 
by the President of his deed was doubtless an inadvertence, 
and, in view of the fact that he had already approved the 
Horton deed, a nullity. By his approval of the first deed the 
title of Robinson was wholly divested, and there was nothing 
left upon which a subsequent approval could operate, unless 
we are to assume that such subsequent approval in some way 
revested the title in Robinson and passed it to McClure. No 
new delivery was necessary to pass the title to Horton. United 
States v. Schurz, 102 U. S. 378 ; Bicknell v. Comstock, 113 IL S. 
149 ; Gilmore v. Sapp, 100 Illinois, 297 ; Bruner v. Manlove, 
1 Scam. 156. No injustice was done to McClure, since he 
already had notice, both by the record and by Robinson’s 
statement, that he had conveyed the land, and an examination 
of the record in Washington would doubtless have shown that 
the prior deed had received the approval of the President. 
The two deeds stand in the relation of two patents for the 
same land, the second of which is uniformly held to be void.

There is nothing in the fact that the partition proceedings, 
under which Robinson obtained title to the land in dispute, 
were not approved by the President. Not only were these 
partition proceedings set forth as a part of the record of the 
case at the time he approved the Horton deed, but as already
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held in the prior case, (p. 316,) such approval was retroactive, 
and operated as if it had been endorsed upon the deed when 
originally given, and enured to the benefit of Horton and his 
grantee, “ not as a new title acquired by a warrantor subse-
quent to his deed enures to the benefit of the grantee, but as 
a deed imperfect when executed, may be made perfect as of 
the date when it was delivered.”

The judgment of the Supreme Court of Illinois is therefore
Affirmed.

WILSON v. EUREKA CITY.

ERROR TO THE SUPREME COURT OF THE STATE OF UTAH.

No. 142. Submitted January 17, 1899. —Decided February 20,1899.

Section 12 of ordinance No. 10, of Eureka City, providing that “ No person 
shall move any building or frame of any building, into or upon any of 
the public streets, lots or squares of the city, or cause the same to be 
upon, or otherwise to obstruct the free passage of the streets, without 
the written permission of the mayor, or president of the city council, or 
in their absence a councillor. A violation of this section shall on convic-
tion, subject the offender to a fine of not to exceed twenty-five dollars,” 
is not in conflict with the provisions of the Constitution of the United 
States.

Sect ion  12 of ordinance number 10 of Eureka City, Utah, 
provided as follows :

“No person shall move any building or frame of any build-
ing, into or upon any of the public streets, lots or squares of 
the city, or cause the same to be upon, or otherwise to obstruct 
the free passage of the streets, without the written permission 
of the mayor, or president of the city council, or in their ab-
sence a councillor. A violation of this section shall on convic-
tion, subject the offender to a fine of not to exceed twenty-five 
dollars.”

The plaintiff in error was tried for a violation of the ordi-
nance in the justice’s court of the city. He was convicted and
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sentenced to pay a fine of twenty-five dollars. He appealed 
to the district court of the first judicial district of the Terri-
tory of Utah.

On the admission of Utah into the Union the case was 
transferred to the fifth district court of Juab County, and , 
there tried on the 24th of October, 1896, by the court without 
a jury, by consent of the parties.

Section 12, supra, was offered and admitted in evidence. 
Plaintiff in error objected to it on the ground that it was re-
pugnant to section 1 of article 14 of the Constitution of the 
United States, in that it delegated an authority to the mayor 
of the city, or in his absence to a councillor.

There was also introduced in evidence an ordinance estab-
lishing fire limits within the city, providing that no wooden 
buildings should be erected within such limits except by 
the permission of the committee on building, and providing 
further for the alteration and repair of wooden buildings al-
ready erected. The ordinance is inserted in the margin.1

1 Secti on  1. That the following boundaries are hereby established as the 
fire limits of Eureka City, to wit: Commencing at a point on Main street of 
said city, where said street crosses the Union Pacific Railway track, and 
opposite or nearly opposite, the Keystone hoisting works, thence running 
in an easterly direction along said Main street to a point where said street 
intersects the road or street easterly of the site now occupied by the M. E. 
Church building; the northerly and southerly boundaries of said fire limits 
to be two hundred feet on each side of said Main street for said distance.

Sec . 2. Every building hereafter within the fire limits of said city shall 
be of brick, stone, iron or other substantial and incombustible material, 
and only the following wooden buildings shall be allowed to be erected, ex-
cept as hereinafter provided, viz.: Sheds to facilitate the erection of au-
thorized buildings, coal sheds not exceeding ten feet in height, and not to 
exceed one hundred feet in area, and privies not to exceed thirty feet in 
area and ten feet in height, and all such sheds and privies shall be separate 
structures: Provided, That any person desiring to erect a building of other 
material than those above specified within said fire limits, shall first apply 
to the committee on building within said fire limits of the city for permis-
sion so to do, and if the consent of the committee on building within said 
fire limits shall be given, they shall issue a permit, and it shall thereupon 
be lawful to erect such building under such regulations and restrictions as 
the committee on building within said fire limits may provide.

Sec . 3. Any wooden building already within said fire limits shall only be 
altered or repaired in such a manner that neither area nor height be in-

VOL. clxx iii —3
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The evidence showed that the plaintiff in error was the 
owner of a wooden building of the dimensions of twenty by 
sixteen feet, which was used as a dwelling house. It was con-
structed prior to the enactment of the ordinances above men-
tioned. The evidence further showed that plaintiff in error 
applied to the mayor for permission to move the building 
along and across Main street in the city, to another place 
within the fire limits. The mayor refused the permission, 
stating that if the desire was to move it outside of the fire 
limits permission would be granted. Notwithstanding the 
refusal, the plaintiff in error moved the building, using blocks 
and tackle and rollers, and in doing so occupied the time be-
tween eleven a .m . and three p.m . At the place where the 
building stood originally the street was fifty feet from the 
houses on one side to those on the other — part of the space 
being occupied by sidewalks, and the balance by the travelled 
highway. The distance of removal was two hundred and six 
feet long and across Main street. Eureka City was and is 
a mining town, and had and has a population of about two 
thousand. It was admitted that the building was moved with 
reasonable diligence.

The plaintiff in error was again convicted. From the judg-

creased without the consent of the said committee on building jvithin said 
fire limits.

Sec . 4. The said committee on building within said fire limits shall have 
the power to stop the construction of any building, or the making of altera-
tions or repairs on any building where the same is being done in violation 
of the provisions of this ordinance, and any owner, architect or builder, 
or others who may be employed, who shall assist in violation of non-com-
pliance with the provisions of this ordinance shall be subject to a .fine for 
every such violation or non-compliance, of not less than ten nor more than 
one hundred dollars.

Sec . 5. That there shall be a committee consisting of three members 
of the council appointed by the mayor and confirmed by the council, to 
be known as the “ committee on building within the fire limits of Eureka 
City,” and that said committee be appointed immediately upon the taking 
effect of this ordinance.

Sec . 6. This ordinance shall take effect and be in force from and after its 
first publication in the Tintic Miner.

Passed and approved June 4, 1894.
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ment of conviction he appealed to the Supreme Court of the 
State, which court affirmed the judgment, and to the judg-
ment of affirmance this writ of error is directed.

Eureka City has no special charter, but was incorporated 
under the general incorporation act of March 8, 1888, and 
among the powers conferred by it on city councils are the 
following:

“ 10. To regulate the use of streets, alleys, avenues, side-
walks, crosswalks, parks and public grounds.

“11. To prevent and remove obstructions and encroach-
ments upon the same.”

The error assigned is that the ordinance is repugnant to 
the Fourteenth Amendment of the Constitution of the United 
States, because “ thereby the citizen is deprived of his prop-
erty without due process of law,” and “ the citizen is thereby 
denied the equal protection of the law.”

Mr. J. W. W. Whitecotton for plaintiff in error.

Mr. P. L. Williams for defendant in error.

Mr . Justic e Mc Kenna , after stating the case, delivered the 
opinion of the court.

Whether the provisions of the charter enabled the council 
to delegate any power to the mayor is not within our compe-
tency to decide. That is necessarily a state question, and we 
are confined to a consideration of whether the power con-
ferred does or does not violate the Constitution of the United 
States.

It is contended that it does, because the ordinance commits 
the rights of the plaintiff in error to the unrestrained discre-
tion of a single individual, and thereby, it is claimed, removes 
them from the domain of law. To support the contention the 
following cases are cited : Matter of Frazee, 63 Michigan, 396 ; 
^tate ex rel. Garrabad v. Dering, 84 Wisconsin, 585 ; Ander-
son v. Wellington, 40 Kansas, 173; Baltimore v. Radecke, 49 
Maryland, 217; Chicago v. Trotter, 136 Illinois, 430.
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With the exception of Baltimore v. Radecke, these cases 
passed on the validity of city ordinances prohibiting persons 
parading streets with banners, musical instruments, etc., with-
out first obtaining permission of the mayor or common council 
or police department. Funeral and military processions were 
excepted, although in some respects they were subjected to 
regulation. This discrimination was made the basis of the de-
cision in State ex ret. Garrabad v. Dering, but the other cases 
seem to have proceeded upon the principle that the right of 
persons to assemble and parade was a well-established and 
inherent right, which could be regulated but not prohibited 
or made dependent upon any officer or officers, and that its 
regulation must be by well-defined conditions.

This view has not been entertained by other courts or has 
not been extended to other instances of administration. The 
cases were reviewed by Mr. Justice McFarland of the Su-
preme Court of California in In re Flaherty, 105 California, 
558, in which an ordinance which prohibited the beating of 
drums on the streets of one of the towns of that State “with-
out special permit in writing so to do first had and obtained 
from the president of the board of trustees,” was passed on 
and sustained. Summarizing the cases the learned justice 
said:

“ Statutes and ordinances have been sustained prohibiting 
awnings without the consent of the mayor and aldermen 
{Pedrick v. Bailey, 12 Gray, 161); forbidding orations, 
harangues, etc., in a park without the prior consent of the 
park commissioners {Commonwealth v. Abrahams, 156 Mass. 
57), or upon the common or other grounds, except by the per-
mission of the city government and committee {Com mon wealth 
v. Davis, 140 Mass. 485); ‘ beating any drum or tambourine, 
or making any noise with any instrument for any purpose 
'whatever, without written permission of the president of the 
village,’ on any street or sidewalk {Vance v. Hadfield, 22 N. Y. 
858, 1003; 4 FT. Y. Supp. 112); giving the right to manu-
facturers and others to ring bells and blow whistles in such 
manner and at such hours as the board of aidermen or select-
men may in writing designate {Sawyer v. Davis, 136 Mass.
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239; 49 Amer. Rep. 27); prohibiting the erecting or repairing 
of a wooden building without the permission of the board of 
aidermen {Hine n . The City of New Haven, 40 Conn. 478); 
authorizing harbor masters to station vessels and to assign 
to each its place (Vanderbilt v. Adams, 1 Cow. 349); forbid-
ding the occupancy of a place on the street for a stand without 
the permission of the clerk of Faneuil Hall Market {Nightin-
gale, petitioner, 11 Pick. 168); forbidding the keeping of swine 
without a permit in writing from the board of health {Quincy 
v. Kennard, 151 Mass. 563); forbidding the erection of any 
kind of a building without a permit from the commissioners 
of the town through their clerk {Commissioners &c. v. Covey, 
74 Md. 262); forbidding any person from remaining within the 
limits of the market more than twenty minutes unless per-
mitted so to do by the superintendent or his deputy {Common-
wealth v. Brooks, 109 Mass. 355).”

In all of these cases the discretion upon which the right 
depended was not that of a single individual. It was not in 
all of the cases cited by plaintiff in error, nor was their prin-
ciple based on that. It was based on the necessity of the 
regulation of rights by uniform and general laws—a necessity 
which is no better observed by a discretion in a board of aider-
men or council of a city than in a mayor, and the cases, there-
fore, are authority against the contention of plaintiff in error. 
Besides, it is opposed by Davis v. Massachusetts, 167 U. S. 43.

Davis was convicted of violating an ordinance of the city 
of Boston by making a public address on the “Common,” 
without obtaining a permit from the mayor. The conviction 
was sustained by the Supreme Judicial Court of the Common-
wealth, 162 Mass. 510, and then brought here for review.

The ordinance was objected to, as that in the case at bar is 
objected to, because it was “ in conflict with the Constitution 
of the United States, and the first section of the Fourteenth 
Amendment thereof.” The ordinance was sustained.

It follows from these views that the judgment of the Su-
preme Court of Utah should be and it is

Affirmed.
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McINTIRE v. PRYOR.

APPEAL FROM THE COURT OF APPEALS OF THE DISTRICT OF CO-

LUMBIA.

No. 109. Argued January 4, 5,1899. —Decided February 20, 1899.

The facts in this case, as detailed in the statement of the case and the opin-
ion of the court, show that a gross fraud was committed by the plaintiffs 
in error against the defendants, to dispossess them of the property in 
question; and in view of the peculiar circumstances of the case, the 
fraud, so glaring, the original and persistent intention of McIntire 
through so many years to make himself the owner of the property, the 
utter disregard shown of the rights of the plaintiff as well as of the 
mortgagee, the false personation of Emma Taylor, and the fact that 
the decree can do no harm to any innocent person, this court holds that 
these facts do away with the defence of laches, and demand of the court 
an affirmance of the action of the Court of Appeals of the District of 
Columbia, granting the relief prayed for by the plaintiffs below.

This  was a bill in equity filed in the Supreme Court of the 
District of Columbia by Mary C. Pryor against Edwin A. 
McIntire, Martha McIntire and Hartwell Jenison to obtain 
the nullification and avoidance, upon the ground of fraud, of 
a certain foreclosure of real'estate in the city of Washington.

The facts were in substance that, in May, 1880, the plain-
tiff Mary C. Pryor, being the owner of parts of lots twenty- 
one and twenty-two in square numbered 569, conveyed the 
same by trust deed to Edwin A. McIntire to secure the 
defendant Hartwell Jenison in the sum of $450 for money 
advanced by Jenison, which was represented by a note made 
by the complainant and her husband Thomas Pryor, since 
deceased, payable one year after date, with interest at the 
rate of eight per cent, payable quarterly.

Default having been made in payment of the note, the 
property was regularly advertised for sale under the deed of 
trust, and, after a week’s postponement on account of the 
weather, was sold on June 17, 1881, and bought in nominally 
by Jenison for $806, the difference between $450, the amount 
of the Jenison loan, and $806, the amount for which the prop-
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ertv was sold, being the taxes which had accrued on the prop-
erty, together with the expenses and commissions attending 
the sale, which amounted all told to $839.19. In this con-
nection the plaintiff averred that the defendant McIntire 
had represented to her husband, Thomas Pryor, that the sale 
would be only a matter of form, and that he, Pryor, could 
buy in the property, and that time would be given him to 
pay the indebtedness; that the sale was made without the 
knowledge of Jenison, the holder of the note secured by the 
deed of trust; that, as had been previously agreed, Pryor, 
the husband of the plaintiff, did in fact become the purchaser 
at the trustees’ sale for the sum of $700, and the property 
was struck off to him; that they were not disturbed in the 
possession of the property for some time, when McIntire 
called on them and told them that they might pay rent to 
him, and that it would be applied to the payment of the prin-
cipal of the debt, and that accordingly they paid rent until 
September, 1884, at the rate of six dollars per month, with 
the understanding that this would be applied to the liquida-
tion of the note, and that when the same was paid the prop-
erty would be reconveyed to the plaintiff. On June 29, 1881, 
a few days after the sale, a deed was executed to Jenison, for 
the nominal consideration of $806, and on the same day Jeni-
son gave a new note to one Emma Taylor for the sum of $425, 
and secured the same by a deed of trust on the same property, 
the note being payable one year after date with eight per cent 
interest. Subsequently, and on April 21, 1882, Jenison con-
veyed the property outright to Emma Taylor on receiving 
the $425 note.

Subsequently, and in May, 1884, Emma Taylor conveyed 
the property to Martha McIntire, the sister of the defendant 
Edwin A. McIntire. By reason of some supposed defect in 
the deed from Jenison to Taylor, Jenison subsequently, and 
on September 27, 1887, made a quitclaim deed of his interest 
in the property to Martha McIntire, who, in October, 1886, 
built four houses upon the property, two fronting on F street 
and two in the rear facing an alley, of which she has had the 
use and enjoyment ever since.
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Plaintiff’s averments in this connection were that the sale 
by McIntire under the Jenison deed of trust was made in his 
own interest, with the fraudulent intent of getting possession 
of the property; that the $425 note given by Jenison to 
Emma Taylor, secured by a deed of trust, was fictitious and a 
part of the same scheme; that Emma Taylor was a fictitious 
person; that the deeds to her were void; that the deed from 
her to Martha McIntire was also fictitious, and that the subse-
quent deed from Jenison to Martha McIntire of September 27, 
1887, was procured by the fraudulent representations of Edwin 
A. McIntire.

The prayer was that the sale under the deed of trust be set 
aside; that an account be taken of what was due by the plain-
tiff upon the note for $450, and upon the payment of the same 
that the plaintiff be declared the owner of the property, and 
that the trustees be required to account to her for rents, issues 
and profits received by them on account of such property 
since the foreclosure sale.

The answer of Edwin A. McIntire denied all allegations of 
fraud and deceit; averred that the sale was bona fide in all 
respects; that he had no interest whatever in the property, 
and that it belonged to his sister Martha McIntire, who bought 
it in the regular course of business, and who, in her answer, 
denied that she participated in or had anything to do with any 
fraudulent scheme to get possession of the property, or that 
she had knowledge of any fraud on the part of her brother, 
and alleged that she was a true and bona fide purchaser of 
the property in dispute.

Jenison also answered the bill, stating that he had directed 
the sale to be made and the property bought in for him, if 
necessary for his protection ; that he made the deed to Emma 
Taylor, as well as the quitclaim deed to Martha McIntire, and 
that he knew nothing whatever of any fraud on the part of 
Edwin A. McIntire.

Upon a hearing upon pleadings and proofs, the Supreme 
Court rendered a decree dismissing the bill upon the ground 
of laches. Plaintiff appealed to the Court of Appeals, which 
reversed the decree of the court below; remanded the case to
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the Supreme Court of the District of Columbia, with instruc-
tions to take an account of the indebtedness due by the plain-
tiff to Jenison, together with, an account of the rents and 
profits collected by the defendants, and directed that upon 
the coming in of such report a final decree be passed annulling 
each and all of the several trust deeds that clouded the title 
to said premises, and awarding possession thereof to plaintiff 
upon her paying the amount due Jenison, and to the defend-
ant Martha McIntire, upon the statement of the account. 7 
D. C. App. 417.

In compliance with these instructions the Supreme Court 
subsequently entered a final decree in favor of the plaintiff 
for $1664.93, and set aside the deed of trust from plaintiff 
and her husband to Edwin A. McIntire, and all the subsequent 
deeds, six in number, which operated as a cloud upon plain-
tiff’s title.

Another appeal was taken from this decree to the Court of 
Appeals, which affirmed the decree of the Supreme Court, 10 
D. C. App. 432, whereupon Edwin A. McIntire and Martha 
McIntire took an appeal to this court.

Shortly after the commencement of this suit, four other 
suits were begun by Elizabeth Brown, Annie Ackerman, John 
Southey et al. and Joseph Hayne and wife, for similar pur-
poses as the above, to procure the annulment of certain deeds 
of real estate to and from Emma Taylor, based upon her sup-
posed fictitious character. The details of the fraud set forth 
in these bills were different, but in all of them the fictitious 
character of Emma Taylor was charged, and in all of them, 
but one, Martha McIntire purported to have become the 
owner of the property. For the purpose of saving the expense 
of repeating testimony, it was stipulated that the testimony 
in each of the cases, so far as relevant, might be read and con-
sidered by the court as having been taken in each of the other 
cases. The Court of Appeals entered a decree in each of 
these cases, except one which was dismissed on the ground of 
laches, granting the relief prayed. The amount involved in 
the other cases, except the Pryor case, was insufficient to give 
this court jurisdiction; but upon the appeal to this court the



42 OCTOBER TERM, 1898.

Opinion of the Court.

testimony in each of the other cases was brought up under the 
stipulation in the Pryor case.

Mr. Frank T. Browning for appellants. Mr. Enoch 
Totten and Mr. William H. Dennis were on his brief.

Mr. Franklin H. Mackey for appellee.

Mr . Just ice  Brown , after stating the case, delivered the 
opinion of the court.

Two questions are presented by the record in this case: 
First, that of fraud in the sale and subsequent manipulation 
of the property in suit; and, second, that of laches in institut-
ing these proceedings.

1. The question of fraud necessarily involves the exami-
nation of a large amount of testimony, and a scrutiny of the 
successive steps taken, which finally resulted in the transfer 
of the property from its original owner, Mary Pryor, to its 
present owner of record, Martha McIntire.

The bill avers and the answer admits the execution of a 
deed of trust May 2, 1880, by the plaintiff and her husband 
to Edwin A. McIntire as trustee, to secure a note for $450, 
payable to Hartwell Jenison one year after date, with interest 
at eight per cent. The transaction originated four years pre-
viously, (May 2, 1876,) when the plaintiff and her husband 
placed upon the same property a deed of trust, in which Brain-
ard H. Warner and Henry McIntire were named as trustees, 
to secure a note of $500, payable to George E. Emmons two 
years after date, with interest at ten per cent. This loan 
had been made through the agency of B. H. Warner & Co., 
real estate agents, and the note appears to have been pur-
chased as an investment by Jenison, who was then a clerk 
in the Treasury Department. Upon the maturity of this 
note, May 2, 1878, twenty-five dollars were paid by way of 
interest, and fifty dollars on account of the principal, but 
nothing was done until 1880, when the deed of trust for. $450 
was given. Jenison appears to have purchased the first note
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at the suggestion of Henry McIntire, a brother of Edwin 
A., who was also a clerk in the Treasury Department. Jeni-
son states that Edwin A. collected what was paid upon the 
note and attended to the second deed of trust himself, in 
which his name was substituted as trustee in the place of the 
trustees named in the first deed. Jenison appears never to 
have seen the Pryors, nor their property, having entire con-
fidence in McIntire’s integrity. The property seems to have 
been worth at that time from $1800 to $2400, and was occu-
pied by the plaintiff’s husband as a wood and coal yard. Both 
the Pryors were uneducated colored people, Pryor making 
his living by whitewashing, sawing wood, and selling coal, 
and his wife by taking in washing. The husband died about 
three months before this suit was begun.

The note fell due May 2,1881. Neither principal nor inter-
est was paid, and upon the following day, May 3, a warranty 
deed appears to have been executed by plaintiff and her hus-
band to Martha McIntire, a sister of the principal defendant, 
for the nominal consideration of five dollars. It does not 
clearly appear why this deed was executed, as it was never 
recorded. Upon its face it is an ordinary warranty deed, and 
although the Christian name of the grantee, Martha, is ob-
viously written over an erasure, attention is called to this 
fact in the testamentary clause. The grantors’ signatures 
are probably genuine, although the deed appears to have 
been procured of the plaintiff in total ignorance of its con-
tents or purport. Indeed, she had never seen Martha McIn-
tire and knew absolutely nothing about her. Edwin A. 
McIntire’s explanation is that Pryor came to him; said that 
he could not pay the note, and asked him whether he could 
get a purchaser of the property who would take it off his 
hands and assume the incumbrance and taxes, which he 
represented to be twenty or thirty dollars; that he offered 
it to his sister as an investment; had the deed made to her 
for a nominal consideration, with the understanding that she 
would assume the incumbrance and give Pryor a lease on the 
property for a year. He afterwards ascertained that the taxes 
were ten times the amount he had supposed, and reported the
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fact to his sister, who thereupon declined to take the property, 
which accordingly went to a foreclosure. In explanation of 
the erasure he said the deed was first made to his uncle David 
McIntire, who was looking out for bargains in real estate, and 
then altered to Martha McIntire and noted on the deed itself.

It seems somewhat singular that neither of these parties 
should have been willing to give five dollars for a piece of 
property worth at least $1800, and subject only to the lien of 
a mortgage of about $475, and $250 of special taxes; and 
equally singular that the Pryors should have been willing to 
dispose of their equity in the property for so small a sum. 
Indeed, it is difficult to believe that they knew what they 
were doing wThen they signed the deed.

But as nothing has ever been claimed by virtue of this deed, 
it is practically out of the case, except so far as it tends 
strongly to show an original design on the part of Edwin A. 
McIntire, who had entire charge of the transaction and wit-
nessed the deed, to vest the title to the property in some 
member of his family, whom the other evidence in the case 
shows him to have used as a mere catspaw for himself.

Failing to induce his sister to take the property, McIntire, 
as trustee, obtained written authority from Jenison to sell 
upon foreclosure of the deed of trust, advertised the property 
for sale upon June 10, and after a postponement sold the same 
on June 17, but to whom the property was struck off, and 
who was the real purchaser, is somewhat uncertain. There is 
a wide divergence in the testimony on this point. Plaintiff 
swears that the first intimation she had of the sale was the 
display of the auctioneer’s flag in front of the property, which 
was then occupied as a coal yard. Not understanding what 
it meant, her husband went to see McIntire, who came down 
that day, and “ said that the trustee was pushing him, and he 
was compelled to put the flag up and have a sale, but that he 
would allow my husband to bid it in and would knock it down 
to him.” Three or four witnesses, who were present at the 
sale, swore that the property was struck off to Pryor. Plain-
tiff swore to the same effect, but she was so far from where 
the auctioneer stood that it was very doubtful whether she



Mc Inti re  v . pry or . 45

Opinion of the Court.

could have heard it. She also swore to an agreement that she 
was to pay a rent of six dollars a month for the property, 
which was to be applied on the purchase money. Certain it 
is that rent "was paid for the property after the sale and until 
some time in 1883, sixteen receipts for which, signed by 
McIntire, are produced. This testimony with regard to the 
sale and the arrangement for payment is wholly denied by 
McIntire, who produces a bill for auctioneer’s services, show-
ing the sale of the property to Jenison, to whom on June 29, 
1881, McIntire executed a deed of the property in alleged 
pursuance of the foreclosure sale, upon an expressed considera-
tion of $806, but kept the same from record unknown to Jeni-
son for a period of nearly ten months, and until April 21, 
1882, when he caused the same to be recorded. Did the case 
stand upon this testimony alone we should entertain grave 
doubts whether the oral evidence was sufficiently definite and 
credible to overcome the testimony of McIntire, the docu-
mentary evidence of the receipts for rent and the deed to 
Jenison in pursuance of the sale; but all doubts in this par-
ticular are fully resolved by the subsequent conduct of McIn-
tire with reference to the property.

It seems that Jenison, being unable or unwilling to pay the 
expenses of foreclosure, which amounted to $87.88 and ac-
cumulated taxes to the amount of $278.81, for the purpose of 
raising money to pay these, executed a note to one Emma 
Taylor for $425, payable in one year, and secured the same 
by a deed of trust upon the property to the defendant 
McIntire as sole trustee. This deed was also executed on 
June 29, 1881, and was of even date with the deed executed 
by McIntire to Jenison in pursuance of the foreclosure.

The testimony in this case turns largely upon the existence 
and identity of Emma Taylor. It is charged in the bill that 
she is a fictitious person, and that a sister of McIntire’s, whose 
name was Emma T. McIntire, was represented and held out 
by him as Emma Taylor. Certainly, so far as witnesses have 
sworn to having seen Emma Taylor, they might easily have 
been led into supposing that his sister was this person. All 
that we know definitely of Emma Taylor is that from April 1,
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1881, to September 6, 1884, her name appears as grantor or 
grantee in seventeen different deeds, having an aggregate 
consideration of some $13,000. Copies of nine of these deeds' 
appear in the record, in all but one of which she is described 
as of the city of Philadelphia, although all of these deeds, 
both to and from herself, were executed in Washington and 
acknowledged before the same magistrate. No letters written 
by her are produced, and but one addressed to her. This 
bears date September 19, 1887, and was written by McIntire, 
asking for her address. The letter seems to have been ad-
dressed simply to “ Pittsburg, Penn.,” on some information of 
her beino' there, and to have been returned to the writer. 
This letter was probably a subterfuge. The transactions in 
which she appears as a party all seem to' have been carried 
on through McIntire as agent, who collected rents and other 
moneys, paid taxes and made repairs on her account. She 
seems then to have disappeared as suddenly as she originally 
appeared, and McIntire professes himself entirely unable to 
find her, or learn of her present whereabouts. This is cer-
tainly a feeble and suspicious explanation. In view of the 
number and magnitude of the transfers to which she was a 
party, we should have reason to expect that her existence 
could be established beyond the shadow of a doubt. If she 
were a resident of Philadelphia, as now claimed, McIntire 
could hardly have failed to have had correspondence with 
her; to have known her address and to have been able to find 
dozens of her friends, relatives or neighbors, wTho could have 
proved that she was a living person. If she wrere a resident 
of Washington during these years, where did she live? In 
what bank did she keep the money she invested in real estate? 
Who were her acquaintances and why did she vanish so sud-
denly after these large transactions ? She could scarcely have 
failed to leave a correspondent here, and that correspondent 
could scarcely have failed to be McIntire himself. It is in-
credible that a woman so well off and so alert in matters of 
business should have disappeared at the moment when her 
presence was indispensable and left no trace behind her.

What have we in lieu of what we might naturally have ex-
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pected ? A few witnesses who swear they saw her once and 
saw her under circumstances which indicated that they had 
seen a woman who passed under that name, and who mi^ht 
have been a wholly different person — one, who took a deed 
from her, and after testifying that he had never seen her, on 
being recalled said that he “ somehow had the impression ” 
that upon one occasion she had been pointed out by McIntire’s 
clerk in his office as Emma Taylor. The clerk himself, who 
was in McIntire’s employ five years, has no recollection of 
ever meeting her, but had heard her name mentioned, and 
thinks he must have seen her from the fact that he witnessed 
a deed purporting to have been signed by her. Another, 
who kept an ice cream parlor on G street from 1876 to 1879, 
saw her once or twice in McIntire’s office, and heard her 
called Emma Taylor by a lady who used to come to his par-
lor with her. Another, who used to visit McIntire’s office 
every day in 1879, saw a lady frequently come there, whom 
he was informed-was Emma Taylor, and that she talked about 
buying real estate. It appears, however, that there was no 
deed to her prior to April 1, 1881. Another, who had her 
studio on F street, used to take her meals at t'he same dinin o- 
room, heard her spoken of as Miss Taylor, but never spoke 
to her herself, and did not know whether her name was 
Emma Taylor or not. Another, named Atkinson, who was 
with McIntire until the latter part of 1880, testified that he 
saw a woman a number of times in the office whose name 
he understood was Emma Taylor, and that she was a differ-
ent person from Emma T. McIntire. Another testified that 
he had met her at the office of the magistrate before whom 
she made her acknowledgments.

In addition to this most indefinite testimony, we have only 
the testimony of Edwin A. McIntire, Martha McIntire and 
Emma T. McIntire, two of whom are parties to this suit and 
strongly interested in the result. Emma T. McIntire testifies 
that she was never called Emma Taylor, and that her middle 
name was not Taylor, and that she never executed any of 
the deeds purporting to have been signed by Emma Taylor. 
Neither she nor her sister seems to have met her more than
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three or four times. It further appears that all the deeds 
to Emma Taylor, even from McIntire himself, carried to the 
recorder’s office for record, were returned to McIntire, though 
this was denied by him, and that rents due to Emma Taylor 
were all paid to him. It seems, too, that he paid all the taxes 
upon her property, though he swears he has no recollection 
of doing so.

We give but little weight to the certificate of the magis-
trate who was not sworn as a witness, that Emma Taylor 
appeared before him and acknowledged the deeds to which 
her name was appended as grantor, since it would have been 
practically easy for McIntire to represent another person as 
Emma Taylor.

The testimony of McIntire himself with regard to Emma 
Taylor is extremely unsatisfactory. Notwithstanding the num-
ber and -magnitude of the transactions in which he took part 
and acted as her agent, he has no explanation of the manner 
in which the consideration for these deeds was paid or re-
ceived by her, the bank in which it was deposited, or from 
which it was drawn, and is unable to produce a single check 
or letter signed with her name. His memory is excellent 
where he cannot be contradicted and as to unimportant de-
tails, but fails him utterly as to the leading facts of the trans-
actions. While for three years his relations with her must 
have been constant and confidential, collecting- and disbursing 
moneys for her and looking out for real estate investments, 
yet he produces no account with her, and professes to have 
completely forgotten that he ever collected rent for her at 
all. One Alfred Brown who bought property from her in 
May, 1883, gave $200 in cash and twelve notes of $75 each, 
payable at intervals of three months, the last maturing in 
May, 1886, swears that he paid every one of them as they 
fell due to McIntire personally; yet McIntire swears he has 
no recollection of collecting these notes, and that Emma dis-
appeared from Washington about 1884. He tells us that she 
was a woman who was constantly looking out for bargains 
in real estate, yet the records show that all her transactions 
were with him or through his agency, and in every case in
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which she became the purchaser of lands the title ultimately 
became vested in his sister Martha. In this connection it is 
a suspicious circumstance that whenever she made a convey-
ance, the deed was not usually recorded for years afterwards, 
when the necessity for making a complete chain of title re-
quired it to be put on file. Upon the other hand, the deeds 
made to her as grantee were immediately placed on record. 
None of the parties to whom she gave or from whom she 
received deeds of property ever met her, nor did the clerk in 
McIntire’s office during these years recollect that he had ever 
seen her.

He accounts for his inability to produce letters, receipts, 
accounts or written evidences of any sort, showing his trans-
actions with her, by an utterly improbable story of a fire in 
his office, which seems to have conveniently consumed all 
these documents, including a large ledger, in which her ac-
counts were contained, and to have spared everything else, 
leaving no mark of fire or even the stain of smoke upon docu-
ments showing his relation to others. He professes to have 
thought that Emma Taylor was engaged in one of the depart-
ments, because she came down F street after the hour the 
departments would close, but never asked her in what depart-
ment she was employed, and the compiler of the “ Blue Book ” 
swears that no such person was in the employ of the Govern-
ment in Washington at that. time. All the witnesses who 
testified to having seen a person of that name fixed the time 
as prior to the date of her first deed, April 1, 1881; and not 
one of them, except the McIntires, is able to identify her as 
the Emma Taylor who signed the deeds in question.

There is strong evidence tending to establish the identity 
of Emma Taylor and Emma T. McIntire. A niece of McIn-
tire’s swears that she always understood that the initial in 
the name of Emma T. McIntire stood for Taylor, and that she 
was always called Emma Taylor to distinguish her from wit-
ness’ sister Emma V. McIntire. This witness is corroborated 
by the production of the family Bible, from which it appears 
that Emma T. McIntire’s father was named Edwin Taylor 
McIntire. Her own explanation, that her middle initial stood

vol . cLxxin—4
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for Tinsey Ush or Tots — a pet name given her in infancy by 
her father — does not seem plausible in the face of this testi-
mony. In addition to this, a large number of documents, 
signed both by Emma Taylor and Emma T. McIntire, were 
introduced in evidence for other purposes, and a comparison 
of the signatures shows a resemblance between some of them 
which is difficult to account for, except upon the theory that 
they were written by the same person, although the later ones 
signed by Emma Taylor show an evident attempt to disguise 
her hand.

But it is useless to pursue this subject further. The testi-
mony of the three McIntires is too full of contradictions and 
absurdities to be given any weight. While .under certain cir-
cumstances the other testimony for the defendant might be 
sufficient to prove that there was such a person as Emma 
Taylor, when considered with reference to what we have a 
right to expect in a case of this kind, it falls far short of it, 
and when read in connection with plaintiff’s testimony upon 
the same point, we are left in no doubt that Emma Taylor was 
a clumsy fabrication. If the person put forward by McIntire 
to personate her were not his own sister, it was some one 
whom he used for that purpose. Under whatever view we 
take we are satisfied that Emma Taylor was a creation of 
McIntire’s brain, born of the supposed necessities of his case, 
and bolstered up by the false testimony of himself and his 
sisters. Stat nominis umbra.

The subsequent proceedings in the case show a consumma-
tion of the fraud by which the property was ultimately vested 
in Martha McIntire. The deed of trust given by Jenison to 
Emma Taylor was never formally foreclosed. It seems that 
McIntire had promised Jenison that he would try and find a 
purchaser of the property before the note fell due on June 29, 
1882, so that he might get back a part of the $450 loaned to 
Pryor, none of which he had received ; but professed himself 
unable to do so, and so informed Jenison, a man of perfect 
integrity but of little experience and much unwisdom in busi-
ness methods, who seems to have had entire confidence in 
him, and on April 13, 1882, addressed him a note, in which he
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stated that he was not in a condition to carry the property; 
that he should doubtless have to submit to a sacrifice by a 
forced sale, and requested him to advertise and do the best he 
could in its disposition. Considering that the property was 
worth from $1800 to $2400, when the mortgage to Emma 
Taylor was only $425, the interest on which was less than $40 
per year, while the Pryors were paying six dollars a month 
rent, it would appear that Jenison was completely hoodwinked 
as to its actual value.

After some futile efforts to induce McIntire to put the prop-
erty up at auction, he was finally persuaded, on April 19,1882, 
more than two months before the Emma Taylor note was due, 
to deed the property to Emma Taylor. This deed was re-
corded immediately and at the same time with his deed upon 
foreclosure to Jenison, which had been executed ten months 
before. Both of these deeds, after being recorded, were re-
turned to McIntire. This was the last step necessary to con-
summate the fraud by which the plaintiff lost her property, 
and Jenison lost the money he had loaned her upon the deed 
of trust. Had McIntire been content to defraud the Pryors 
of their property, he might, after his duties as trustee had 
been fully discharged, have purchased of Jenison, who doubt-
less would have been glad to sell for the amount of his mort-
gage and interest; but his desire also to defraud Jenison of 
this amount made it necessary for him to introduce another 
party to purchase Jenison’s interest, from whom his sister 
Martha (that is, himself) might pose as a l)ona fide purchaser. 
In this he overreached himself.

The title remained of record in Emma Taylor until May 31, 
1884, when she made a warranty deed to the defendant Mar-
tha McIntire for the expressed consideration of $2500. Sub-
sequently, and on September 27, 1887, Jenison and wife made 
a quitclaim deed, apparently of further assurance, to Martha 
McIntire, for a consideration of $100, paid by the check of 
Edwin A. McIntire. The answer avers this deed to have been 
made to cover and cure a defect in the deed from Jenison to 
Taylor, but on its face it purported to pass to the grantee, 
Martha McIntire, all claims for drawback or rebate on account
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of special taxes upon the property, and it is probable that this 
was its main object.

We do not care to discuss the question whether Martha 
McIntire was a honafide purchaser of this property. So far as 
it turns upon her ability to pay the $2500 named as a consider-
ation, it is at least doubtful. So far as it turns upon her actual 
payment of this consideration, it is more than doubtful. If 
Emma Taylor were a fictitious person, and the deed from her 
a forgery, the title of Martha McIntire falls to the ground, ex-
cept so far as it depends upon the quitclaim deed of Jenison 
to her of September 27, 1887, which it is not improbable was 
procured by Edwin A. McIntire for the very purpose of giv-
ing a semblance of title in case Emma Taylor were eliminated 
from the case. But whatever was done by Martha McIntire 
to this property; whatever title she acquired was through the 
agency of her brother, and she is as chargeable with his frauds 
as if she had committed them personally. United States v. 
State Bank, 96 U. S. 30; Griswold n . Haven, 25 N. Y. 595; 
Reynolds v. Witte, 13 S. C. 5. It was held by this court in 
the case of The Distilled Spirits, 11 Wall. 356, that the rule 
that notice of fraud to an agent is notice to the principal ap-
plies not only to knowledge acquired by the agent in the par-
ticular transaction, but to knowledge acquired by him as agent 
in a prior transaction for the same principal, and present to 
his mind at the time he is acting as such agent. Much more 
is this the case where the fraud is committed by the agent 
himself in obtaining the title to the property for the benefit 
of his principal. But further than this, we have little doubt 
that the property was really purchased for the benefit of 
McIntire himself. While Martha McIntire signed the contract 
for the construction of the house upon these lands, the testi-
mony of the contractors shows that they supposed they were 
doing the work for McIntire himself; that they had no deal-
ings with Martha; that they were paid by checks signed by 
McIntire himself; although she came down and looked at the 
houses, and seemed to be pleased with them.

We agree with the Court of Appeals that in view of their 
strong pecuniary interest in the case, the improbability of
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many of their statements, the obvious fabrication of the Emma 
Taylor story, and the manifest subservience of the sisters to 
their brother’s schemes, no confidence whatever can be placed 
in the testimony of either member of the family. This con-
viction is strengthened by a circumstance appearing in the 
testimony, although not directly relevant to the issue, that 
there was another sister, Sarah I. McIntire, who died in Phil-
adelphia, January 10, 1881, leaving a deposit of $1196.60 in 
the Philadelphia Savings Fund Society. To obtain this money 
a power of attorney, bearing date April 19, 1881, was pre-
pared by McIntire, purporting to be signed by Sarah I. McIntire, 
though she had been dead three months, and acknowledged 
before a notary public in Washington. It was also signed by 
McIntire as a subscribing witness, and by virtue of its authority 
Martha McIntire drew the money from the bank.

2. The question of laches only remains to be considered. 
The sale was made under the foreclosure of the Jenison mort-
gage, June 17, 1881. The bill was filed October 21, 1890, a 
delay of nine years and four months. Upon the theory of 
the plaintiff, however, — and it is upon her allegations and 
proofs that the question of laches must be determined, — the 
sale was made in her interest. The rent paid by her was to 
be applied by McIntire toward the extinguishment of the 
Jenison mortgage, and there was nothing definite to apprise 
her to the contrary until the fall of 1886, when she saw the 
contractors beginning to build, and notified them that the 
property belonged to her and not to McIntire. But four years 
elapsed from this time and the property has not been shown to 
have greatly increased in value except by the improvements, 
which were allowed to the defendants upon final decree.

We have a right to consider in this connection that the 
plaintiff is an ignorant colored woman; that she has been 
wheedled out of her property by an audacious fraud, com- 
nutted by one in whom she placed entire confidence and who 
assumed to act as her agent; that this agent procured the 
title to the property to be taken in his own interest for little 
more than a nominal sum *by the false personation of Emma 
Taylor; that the property is still controlled and probably
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owned by himself; that the position of the property and of 
the parties to the suit has not materially changed during the 
time the plaintiff has been in default, nor the property shown 
to have rapidly risen in value, and that the rights of no Iona 
fide purchaser have intervened.

We have no desire to qualify in any way the long line of 
cases in this court, too numerous even for citation, in which 
we have held that where the fraud is constructive, or is proved 
by inconclusive testimony, or by evidence falling short of con-
viction, and the property has greatly increased in value, great 
diligence will be required in the assertion of the plaintiff’s 
rights. But these were all cases either of bills to establish a 
trust, to open settled accounts, bills not involving fraud, or 
where the fraud was not clearly proven, or where, with knowl-
edge of the facts, the fraud had been deliberately acquiesced 
in, bills to impeach judicial proceedings, or where the property 
had passed into the hands of persons innocent of the fraud, 
or with no actual notice that a fraud had been committed.

Granting all that may be fairly claimed of these cases, 
there is another class having a different bearing, in which it 
has been held that in case of actual fraud a delay, even 
greater than that permitted by the statute of limitations, is 
not fatal to the plaintiff’s claim. The leading case is that of 
Michaud v. Girod, 4 How. 503, which was a case of actual 
fraud committed by trustees of real estate against their cestui 
que trust. A bill filed thirty-six years after the commission 
of the fraud was held not to have been too late. In that 
case a purchase by an executor through a third person, of 
property of the testator, was held to be fraudulent and void, 
though the sale was at public auction, judicially ordered, and 
the result of the evidence was that a fair price was paid. 
Said Mr. Justice Wayne, in delivering the opinion of the 
court, (page 560): “ In a case of actual fraud, courts of. equity 
give relief after a long lapse of time, much longer than has 
passed since the executors, in this instance, purchased their 
testator’s estate. In general, length of time is no bar to a 
trust clearly established to have once existed; and where 
fraud is imputed and proved, length of time ought not to
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exclude relief. . . . There is no rule in equity which 
excludes the consideration of circumstances, and, in a case of 
actual fraud, we believe no case can be found in the books in 
which a court of equity has refused to give relief within the 
lifetime of either of the parties upon whom the fraud is 
proved, or within thirty years after it has been discovered 
or becomes known to the party whose rights are affected 
by it.”

So, in Prevost v. Gratz, 6 Wheat. 481, 497, it was said by 
Mr. Justice Story: “ It is certainly true that length of time 
is no bar to a trust clearly established; and in a case where 
fraud is imputed and proved, length of time ought not, upon 
principles of eternal justice, to be admitted to repel relief. 
On the contrary, it would seem that the length of time during 
which the fraud has been successfully concealed and practised, 
is rather an aggravation of the offence and calls more loudly 
upon a court of equity to grant ample and decisive relief.”

In Baker v. Whiting, 3 Sumn. 475, one Tidd, being the 
owner of certain land, employed the defendant Whiting as 
his agent to care for the same, pay all taxes, etc. Whiting 
allowed the land to be sold for taxes in 1821 and bought it 
in himself, keeping the plaintiff uninformed of the facts. 
The bill was filed in 1837 by the heirs of Tidd, who died 
shortly after his employment of Whiting. In delivering the 
opinion, Mr. Justice Story remarked: “Then it is said the 
plaintiffs are barred from any right in equity by the mere 
lapse of time. . . . But what is more particularly appli-
cable to the present case, twenty years had not elapsed before 
the filing of the bill; and I apprehend that, in case of a trust 
of lands nothing short of the statute period, which would bar 
a legal estate or a right of entry, would be permitted to oper-
ate in equity as a bar of the equitable estate.”

In AUore v. Jewell, 94 U. S. 506, which was a bill to cancel 
a conveyance of land alleged to have been obtained by the 
grantor a few weeks before her death, when from her con-
dition she was incapable of understanding the nature or effect 
of the transaction, it was held that a lapse of six years before 
bringing suit to cancel the conveyance could not avail the
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defendant, where he had possession of the land and a reason-
able rent therefor was equal to the value of his improvements, 
and there had been no loss of evidence preventing a full pres-
entation of the case.

In Header v. Norton, 11 Wall. 442, three sisters obtained 
in 1839, from the governor of California, a tract of land which 
was approved by the departmental assembly and possession 
delivered. Some years after, the husband of one of the sis-
ters, named Bolcoff, suppressed or destroyed this grant and 
fabricated a pretended grant to himself, and also certain 
other papers intended to prove the genuineness of such fabri-
cated grant. Upon these papers the sons of Bolcoff, he hav-
ing died, obtained a confirmation of their claim to the land, 
the land commissioners supposing that the fabricated papers 
were genuine; and upon such decree a patent issued to the 
claimants. The fabricated character of these papers being 
discovered, the grantee of the rights of the three sisters 
brought a suit in equity to have the defendants holding under 
the patent declared trustees of the legal title and compel a 
transfer of that title to him. Held: that the suit, which was 
begun in 1865, would lie, and that laches could not prevail as 
a defence where the relief sought was granted on the ground 
of secret fraud, and it appeared that the suit was commenced 
a reasonable time after the fraud was discovered.

In Insurance Co. v. Eldredge, 102 U. S. 545, 548, a deed of 
trust of lands to secure a promissory note was released with-
out the surrender or payment of the note, and without express 
authority of the holder. It was held that a subsequent pur-
chaser with notice took the land subject to the equitable 
rights of such holder. The extent of the delay does not 
clearly appear in the report, but in the opinion of the court 
it is said by Mr. Justice Field: “The company, as already 
stated, must be deemed to have known of the want of power 
in the trustee to release the property from the Coburn deed, 
and it does not lie in its mouth to object that the complain-
ant did not sooner seek to set aside the priority of lien thus 
gained ; nor can it aver that his claim to have the instrument 
cancelled, by which this priority was secured, is a stale one,
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when asserted within the period allowed by law, and no 
rights of third parties as loonafide purchasers have intervened 
to render inequitable the assertion of his original lien.”

In Bowen v. Evans, 2 II. L. 257, a bill filed to set aside a 
sale of lands made nearly fifty years before under a decree, 
on the ground of irregularities in the proceedings and fraud in 
the sale, it was held that, in the absence of proof of fraud 
on the part of the purchaser, or that the estate was sold under 
the value by reason of any corrupt bargain, the sale was not 
impeachable; but in delivering the opinion Lord Chancellor 
Cottenham observed : “ So, when much time has elapsed since 
the transactions complained of, there having been parties who 
were competent to have complained, the court will not, upon 
doubtful or ambiguous evidence, assume a case of fraud, 
although upon fraud clearly established no lapse of time will 
protect the parties to it, or those who claim through them, 
against the jurisdiction of equity depriving them of the fruits 
of their plunder.”

The case of Hopkins v. Hammond, 143 U. S. 224, a leading 
case in this court, is not to the contrary. In this case two 
partners owned real estate in common, some of which was 
used in the partnership business. One died making the other 
by his will a trustee for the testator’s children, with power 
of sale of all the real estate, and directing that the business be 
continued. After carrying on the business for some time the 
trustee sold the real estate by auction, and bought portions of 
it in through a third person, and accounted for half of the net 
proceeds. The transaction was open and known to all the ces- 
tuis que trustent, and was objected to by none of them. It 
was held that there was nothing in this to indicate fraud; 
that the purchase was not absolutely void but voidable, and 
might be confirmed by the parties interested, either directly 
or by long acquiescence, or by the absence of an election to 
avoid the conveyance within a reasonable time after the facts 
came to their knowledge. There was a delay of nearly twenty 
years in this case. In delivering the opinion the Chief Justice 
said: “ Each case must necessarily be governed by its own 
circumstances, since, though the lapse of a few years may be
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sufficient to defeat the action in one case, a longer period may 
be held requisite in another, dependent upon the situation of 
the parties, the extent of their knowledge or means of infor-
mation, great changes in values, the want of probable grounds 
for the imputation of intentional fraud, the destruction of spe-
cific testimony, the absence of any reasonable impediment or 
hindrance to the assertion of the alleged rights, and the like.” 
A bare statement of these facts will show that it has no appli-
cation to the case now under consideration.

So in Felix v. Patrick, 145 U. S. 317, where a bill was filed 
after a lapse of twenty-eight years to impeach a title fraudu-
lently acquired through the location of certain land script, and 
the land was shown to have increased enormously in value by 
being taken within the limits of a city, and to have been 
largely occupied by persons who had bought on the strength 
of the apparent title, and erected buildings of a permanent 
character, it was held that the complainant was barred by 
laches, but in the opinion of the court it is said: “ The law pro-
nounces the transaction a fraud upon her, but it lacks the ele-
ment of wickedness necessary to constitute moral turpitude. 
If there had been a deliberate attempt on his part by knavish 
practices to beguile or wheedle her out of these lands, we 
should have been strongly inclined to afford the plaintiffs’ re-
lief at any time during the life of either of the parties; but as 
the case stands at present justice requires only what the law, 
in the absence of the statutory limitation, would demand — 
the repayment of the value of the script with legal interest 
thereon.”

In Norris v. Haggin, 136 U. S. 386, plaintiff filed his bill in 
1884, alleging an actual fraud committed against him by his 
two attorneys in 1859, twenty-five years previously, and that 
he had only discovered the fraud a short time before com-
mencing his suit. The case was heard on demurrer to the 
bill, and the court found that “ there are many things about 
the bill which are peculiar and calculated to throw suspicion 
on the claims.” It also found that the statement that the com-
plainant had only come to a knowledge of the alleged fraud 
within a short time of the filing of the bill was shown by the
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I statements in the bill itself to be false, and that he had known 
I of the alleged fraud for over fifteen years, and that a number 
I of other matters alleged in the bill and amended bill were 
I shown by other contradictory statements to be false, and 
I thereby the whole claim was rendered suspicious; that there 
I were ambiguities in the bill, etc. Taking the whole case as 
I stated by the complainant himself, the court thought that the 
I bill had properly been dismissed by the court below. It is 
I evident that the bill was dismissed upon the ground that the 
I fraud was doubtfully or ambiguously alleged, the claim sus- 
I picious and that knowledge of the fraud had existed for a long 
I time.

We do not wish to be understood as holding that the plain- 
I tiff, even in the case of actual fraud, may wait an indefinite 
I time, or always so long as the statute of limitations would 
I permit him to bring an action at law before asserting his 
I rights; but where the fraud is clearly proven, the court will 
I look with much more indulgence upon any disability under 
I which the plaintiff may labor as excusing his delay. As was 
I said in Townsend v. Vanderwerker, 160 U. S. 171,186 : “ The 
I question of laches does not depend, as does the statute of lim- 
I itation, upon the fact that a certain definite time has elapsed 
I since the cause of action accrued, but whether, under all the 
I circumstances of the particular case, plaintiff is chargeable 
I with a want of due diligence in failing to institute proceedings 
I before he did.”

The circumstances of this case are so peculiar; the fraud 
I so glaring; the original and persistent intention of McIntire 
■ through so many years to make himself the owner of the 
I property, so manifest; the utter disregard shown of the rights 
I of the plaintiff, as well as of Jenison, the mortgagee, upon 
I whose ignorance in the one case and whose confidence in 
I the other he imposed so successfully; the false personation of 
I Emma Taylor, and the fact that the decree in favor of the 
I plaintiff can do no possible harm to any innocent person, 
I demand of us an affirmance of the action of the Court of 
I Appeals. Its decree is accordingly

Affirmed.
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CALHOUN v. VIOLET.

APPEAL FROM THE SUPREME COURT OF THE TERRITORY OF 

OKLAHOMA.

No. 180. Submitted January 20, 1899. — Decided February 20,1899.

The provisions in the act of March 2, 1889, c. 412, 25 Stat. 980, 1005, with 
regard to honorably discharged Union soldiers and sailors were intended 
only to give them an equal right with others to acquire a homestead within 
the territory described by the act,-but did not operate to relieve them 
from the general restriction as to going into the territory imposed upon 
all persons by the provisions of the act.

The  case is stated in the opinion.

J£r. Calvin A. Calhoun in person for appellant.

No appearance for appellee.

Mr . Just ice  White  delivered the opinion of the court.

The plaintiff sued to recover a described piece of land upon 
the assumption that the defendant held it in trust for him. 
The prayer of the petition was that the trust be recognized 
and the defendant be decreed to make conveyance of the 
land. A demurrer was interposed, which was sustained by 
the trial court, and the suit was thereupon dismissed. On 
appeal to the Supreme Court of the Territory, the action of 
the trial court was affirmed. The present appeal was then 
taken, and the issue which arises is this: Did the court below 
err in deciding that the petition of the plaintiff did not state 
a cause of action ?

The facts alleged in the petition and shown by the exhibits 
which were annexed to it are as follows: The plaintiff Cal-
houn, an honorably discharged soldier, who was in all general 
respects qualified to claim a homestead under the law, Bev. 
Stat. §§ 2301 et seq., seeking to avail himself of his right, 
entered, on April 23, 1889, at the United States land office at



CALHOUN v. VIOLET. 61

Opinion of the Court.

Guthrie, Oklahoma, “ lots 6, 7, 8, 9 and 10 of section 3, town-
ship 11 north, range 3 west, in the aforesaid land district.” 
The petition alleged that Calhoun had performed all the sub-
sequent acts required by law to make the entry valid. On 
May 21, 1889, Theodore W. Echelberger contested the entry 
on the ground that Calhoun had come into the Territory of 
Oklahoma before the time when by law he had a right to do 
so, in violation of the statute of the United States and of the 
proclamation of the President issued in pursuance thereof. 
25 Stat. 980, 1004; Payne v. Robertson, 169 U. S. 323; Smith 
n . Townsend, 148 U. S. 490. On the 27th of May, 1890, 
James McCornack also filed a contest against both Calhoun 
and Echelberger, alleging that they were both disqualified 
because they had during the prohibited period entered the 
Territory. On June 29, 1890, contest was also filed by 
Thomas J. Bailey, charging the illegality of the claims of 
Calhoun, Echelberger and McCornack, averring that he, 
Bailey, was the first legal settler on the land and entitled 
to it. On January 25, 1890, one Linthicum filed a contest 
against lot No. 10, embraced in the entry made by Calhoun, 
on the ground that that lot was on a different side of the 
Canadian River from the balance of the land embraced in 
the entry, and as the Canadian River was a meandering 
stream, the entry could not lawfully cover land situated on 
both sides thereof, hence lot 10 had been illegally included 
in the Calhoun entry.

In February, 1890, the Commissioner of the General Land 
Office instructed the local land office to suspend, among others, 
the entry made by Calhoun, because the land covered by it 
was on both sides of a meandering stream, and hence entry 
thereof had been improperly allowed. The instruction trans-
mitted to the local officer concluded as follows: “You will 
notify the claimant of this fact” (that is, of the suspension of 
his entry) “ and allow him thirty days from receipt of notice 
m which to elect which portion of his claim he will relinquish, 
so that the land remaining will be confined to one side of 
such stream. Should any of the parties desire to do so, he 
may relinquish his entire entry; in which event an applica-
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tion to make a second entry of a specific tract will receive 
due consideration. If any of the entry men fail or refuse to 
take action within the time specified, his entry will be held 
for cancellation. Notify the parties in accordance with cir-
cular of October 28, 1886, (5 L. D. 204,) and in due time 
transmit the evidence of such notice with the report of your 
action to this office.” Conforming to this notice, Calhoun, on 
the 17th of March, 1890, filed in the local office a formal 
relinquishment of “all that portion of land on the right 
bank of the North Canadian River known and designated 
as lot No. 10 (ten) in the N. W. quarter of section 3, town-
ship 11 N., range 3 west, Guthrie land district, the same 
having been embraced within my original entry No. 19, 
dated April 23, a .d . 1889.”

On the 30th of October, 1890, all the contests above re-
ferred to were duly heard before the register and receiver of 
the local office, and it was decided that both the plaintiff 
and Echelberger were disqualified from taking the land be-
cause they had gone into the Territory before the time fixed 
by law, and that McCornack was entitled to enter the land. 
The claims of Bailey and Linthicum were rejected. From 
this decision the contests were carried to the Commissioner 
of the General Land Office, by whom the action of the local 
officers was affirmed, and thereupon an appeal was prosecuted 
to the Secretary of the Interior, with a like result. Subse-
quently, in 1894, on a petition for review by Calhoun and 
another of the parties, the Secretary of the Interior reiterated 
the previous ruling, affirming the action of the Commissioner 
of the General Land Office in rejecting the claims of Calhoun 
and others on the ground that they had been made in violation 
of law. Pending the appeals and decisions thereon as above 
stated, Calhoun filed with the Commissioner of the General 
Land Office an application complaining of the order which 
had compelled him to elect to which side of the river he would 
confine his entry, asserting that the action of the Department 
was illegal, as the stream was not a meandering one, and ask-
ing a revocation of the order.

The petition filed in the court below moreover contained an
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averment that the rulings of the local land officers, of the 
Commissioner of the General Land Office and of the Secre-
tary of the Interior, above stated, were null and void, because 
all these officers had misconceived the evidence and disre-
garded its weight, and was in violation of law, because the sec-
tion of the act of 1889, forbidding going into the Territory 
before a named date of persons desirous of taking land therein, 
had no application to honorably discharged soldiers entitled 
as such to make a homestead entry. The land as to which it 
was averred the trust existed and a conveyance of which was 
sought was lot 10, as to which the relinquishment had been 
filed, under the circumstances above mentioned. It was 
charged that, despite the protest of Calhoun, a final certificate 
for this lot had been issued to the defendant, with full knowl-
edge on his part of the claim of Calhoun, hence it was as-
serted the trust arose and the obligation to convey resulted.

The court below held that it was bound by the action of 
the Land Department in so far as that department had decided 
as a matter of fact that Calhoun had made entry of his land 
by going into the Territory contrary to the restrictions im-
posed by the act of Congress, and that in so far as the ruling 
of the Land Department rested upon a matter of law, it had 
been correctly decided that Calhoun, as a discharged soldier, 
was not entitled to go into the Territory contrary to law, and 
thereby acquire a priority over other citizens.

The first of these rulings was manifestly correct. It is ele-
mentary that, although this court will determine for itself the 
correctness of legal propositions upon which the Land Depart-
ment of the government may have rested its decisions, it will 
not, in the absence of fraud, reexamine a question of pure 
fact, but will consider itself bound by the facts as decided by 
the Land Department in the due course of regular proceedings, 
had in the lawful administration of the public lands. United 
States v. Minor, 114 U. S. 233 ; Lee v. Johnson, 116 U. S. 48; 
Sanford v. Sanford, 139 U. S. 647.

The fact that the plaintiff had entered the Territory prior 
to the time fixed by the statute and the proclamation of the 
President, having been conclusively determined, it follows in-
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evitably, as a legal result, that an entry of land made under 
such circumstances was void and that the ruling by the Land 
Department so holding was correct. This leaves only open for 
our consideration the legal question whether Calhoun, because 
he was an honorably discharged soldier, was entitled to go into 
the Territory before the designated time and make a valid 
entry of a homestead therein. The claim that he was author-
ized to do so is based on a proviso contained in section 12 of 
the act of March 2,1889, c. 412, § 13, 25 Stat. 980, 1005, which 
is as follows:

“And provided further, that the rights of honorably dis-
charged Union soldiers and sailors in the late civil war as de-
fined and described in sections 2304 and 2305 of the Revised 
Statutes shall not be abridged.”

The sections of the Revised Statutes to which this proviso 
relates simply invest honorably discharged soldiers with the 
right to enter a homestead.

The proviso in question is immediately succeeded by the 
following :

“ And provided further, that each entry shall be in square 
form as nearly as practicable, and no person be permitted to 
enter more than one quarter section thereof, but until said 
lands are open for settlement by proclamation of the Presi-
dent, no person shall be permitted to enter upon and occupy 
the same, and no person violating this provision shall ever be 
permitted to enter any of said lands or acquire any right 
thereto.”

It is manifest from the context of the act that the proviso 
relied upon was intended only to give to honorably discharged 
soldiers and sailors an equal right with others to acquire a 
homestead within the territory described by the act, and the 
proviso was thus intended simply to exclude any implication 
that they were, in consequence of the prior provisions of the 
act, not entitled to avail themselves of its benefits. The pro-
viso therefore in no way operated in favor of honorably dis-
charged soldiers and sailors to relieve them from the general 
restriction as to going into the territory imposed upon all 
persons by the subsequent provisions of the law. To hold the
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contrary would compel to the conclusion that the law, whilst 
allowing honorably discharged soldiers and sailors to take 
advantage of its provisions, had at the same time conferred 
upon them the power to violate its inhibitions. The purpose 
of Congress in allowing those named in the proviso to reap 
the benefits of the law was not to confer the power to do the 
very thing which the act in the most express terms sedulously 
sought to prevent.

Affirmed.

DUNLAP v. UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.

No. 218. Argued November 29, 30, 1898. — Decided February 20, 1899.

The act of August 28, 1894, c. 349, does not grant a right in prcesenti to all 
persons who may, after the passage of the law, use alcohol in the arts, or 
in any medicinal or other like compounds, to a rebate or repayment of 
the tax paid on such alcohol, but the grant was conditioned on use, in 
compliance with regulations to be prescribed, in the absence of which 
regulations the right did not so vest as to create a cause of action by 
reason of the unregulated use.

Dunlap  was, and had been for many years, “ engaged in 
the manufacture of a product of the arts known and described 
as ‘ stiff hats,’ ” in Brooklyn, New York. Between August 28, 
1894, and April 24, 1895, he used 7060.95 proof gallons of 
domestic alcohol to dissolve the shellac required to stiffen 
hats made at his factory. An internal revenue tax of ninety 
cents per proof gallon had been paid upon 2604.17 gallons 
before August 28, 1894, making $2344.40, and a tax of one 
dollar and ten cents per proof gallon had been paid upon the 
remaining 4456.78 gallons after August 28, 1894, making 
$4900.81, or $7245.21 in all. In October, 1894, Dunlap noti-
fied the Collector of Internal Revenue of the First District of 
New York that he was using domestic alcohol at his factory, 
and that under section 61 of the act of August 28,1894, c. 349, 
28 Stat. 509, 567, he claimed a rebate of the internal revenue
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tax paid on said alcohol, and he requested the collector to 
take such official action relative to inspection and surveillance 
as the law and regulations might require. Subsequently he 
tendered to the collector affidavits and other evidence tending 
to show that he had used the aforesaid quantity of alcohol in 
his business, together with stamps showing payment of tax 
thereon, and he requested the collector to visit the factory 
and satisfy himself by an examination of the books or in any 
other manner, that the alcohol had been used as alleged. He 
also requested payment of the amount of tax appearing from 
the stamps to have been paid. The collector declined to en-
tertain the application, and Dunlap filed a petition in the 
Court of Claims to recover the full amount of the tax which 
had been paid, as shown by the stamps, which, on December 6, 
1897, was dismissed, whereupon he took this appeal.

The findings of fact set forth, among other things, that “ in 
the early part of September, 1894, the Secretary of the Treas-
ury requested the Commissioner of Internal Revenue to have 
regulations drafted for the use of alcohol in the arts, etc., and 
for the presentation of claims for rebate of the tax; ” and that 
“ subsequently there was correspondence between these offi-
cers as follows: ”

From the Commissioner to the Secretary, October 3, 1894: 
“ I have the honor to report that the preparation of regula-

tions governing the use of alcohol in the arts and manufac-
tures, with rebate of the internal revenue tax as provided by 
section 61 of the revenue act of August 28, 1894, has been 
and is now receiving very serious consideration from this 
office, and many communications have been received from, 
and personal interviews had with, manufacturers who use 
alcohol in their establishments ; and it is found, in every case 
without exception, all agree that no regulation can be en-
forced without official supervision, and that without such 
supervision the interests of manufacturers and of the Govern-
ment alike will suffer through the perpetration of frauds.

“As it is found to be impossible to prepare these regula-
tions in a way that will prove satisfactory without official 
supervision, I have the honor to inquire whether there is any
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appropriation or any general provision of law authorizing the 
expenditure of money by this Department needed to procure 
such supervision.”

From the Secretary to the Commissioner, October 5, 1894:
“ Yours of the 3d instant, inquiring whether there is any 

appropriation or general provision of law authorizing the 
expenditure of money by the Treasury Department or by 
the Commissioner of the Internal Revenue to provide super-
vision of manufacturers using alcohol in the arts, etc., under 
section 61 of the act of August 28, 1894, is received, and in 
response I have the honor to state that no appropriation 
whatever, either special or general, has been made by Con-
gress for the purpose mentioned, or for any other purpose 
connected with the execution of the section of the statute 
referred to.”

From the Commissioner to the Secretary, October 5, 1894:
“ I have the honor to acknowledge the receipt of your letter 

of the 5th instant, in reply to my letter of the 3d instant, in 
which you state that no appropriation whatever, either special 
or general, has been made by Congress authorizing the ex-
penditure of money by the Treasury Department or by the 
Commissioner of Internal Revenue to provide supervision of 
manufacturers using alcohol in the arts, etc., under section 61 
of the act of August 28, 1894, or for any purpose connected 
with the execution of the section of the statute referred to.

“ In reply I would suggest that, inasmuch as I have been 
unable, as stated in my letter of the 3d instant, after thorough 
consideration of the matter, and upon consultation by letter 
and by personal interview with a large number of the most 
prominent manufacturers, to prepare any set of regulations 
which would yield adequate protection to the Government 
and the honest manufacturer without official supervision, which 
has not been provided for by Congress, the preparation of 
these regulations be delayed until Congress has opportunity 
to supply this omission.”

From the Secretary to the Commissioner, October 6, 1894: 
“Your communication of yesterday, in reference to the 

execution of section 61 of the act of August 28, 1894, and



68 OCTOBER TERM, 1898.

Statement of the Case.

advising me that, for the reasons therein stated, you are un-
able ‘to prepare any set of regulations which would yield 
adequate protection to the Government and the honest manu-
facturer without official supervision, which has not been pro-
vided for by Congress,’ is received. I have also given much 
attention to the subject, and have fully considered all the 
arguments and suggestions submitted by parties interested 
in the execution of the section of the statute referred to, and 
have arrived at the conclusion that, until further action is 
taken by Congress, it is not possible to establish and enforce 
such regulations as are absolutely necessary for an effective 
and beneficial execution of the law..

“You are, therefore, instructed to take no further action 
in the matter for the present.”

In consequence of this last letter a circular was issued by 
the Commissioner, November 24, 1894, stating :

“ In view of the fact that this Department has been unable 
to formulate effective regulations for carrying out the pro-
visions of section 61 of the act of August 28, 1894, relating 
to the rebate of tax on alcohol used in the ‘ arts, or in any 
medicinal or other like compounds,’ collectors of internal 
revenue will, on receiving notice from manufacturers of the 
intended use of alcohol for the purposes named, advise such 
manufacturers that, in the absence of regulations on the sub- 
ject, no official inspection of the alcohol so used or the articles 
manufactured therefrom can be made, and that no application 
for such rebate can be allowed or entertained.”

Finding VIII was :
“ On December 3,1894, the Secretary of the Treasury trans-

mitted to the Congress the annual report on the finances, con-
taining the following statement :

“ ‘ Owing to defects in the legislation the Treasury Depart-
ment has been unable to execute the provisions of section 
sixty-one of the act of August 28, 1894, permitting the use of 
alcohol in the arts, or in any medicinal or other like com-
pound, without the payment of the internal tax. The act 
made no appropriation to defray the expenses of its adminis-
tration, or for the payment of taxes provided for ; and, after
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full consideration of the subject and an unsuccessful attempt 
to frame regulations which would, without official supervision, 
protect the Government and the manufacturers, the Depart-
ment was constrained to abandon the effort and await the 
further action of Congress.

“ ‘ Itis estimated in the office of the Commissioner of Internal 
Revenue that the drawbacks or repayments provided for in 
the act will amount to not less than $10,000,000 per annum, 
and that the expense of the necessary official supervision will 
not be less than $500,000 per annum. For the information of 
Congress, the correspondence between the Secretary and the 
Commissioner of Internal Revenue upon this subject will 
accompany this report. Finance report, 1894, LXVI.’

“ Appended to this report wTas a draft of regulations pro-
posed for carrying out section 61, copies of communications 
from the Commissioner of Internal Revenue explaining the 
estimates of the appropriations required, and copies of the 
official correspondence between the Secretary and the Com-
missioner, given in the preceding finding, showing the 
action of the Department. The proposed regulations were as 
follows: ”

[These regulations, consisting of thirty-three articles and 
including many subdivisions, were set forth at length.]

The ninth finding was to the effect that the amounts appro-
priated in the urgent deficiency act of January 25, 1895, 28 
Stat. 636, c. 43, aggregating $245,095, were the amounts of 
the Secretary’s estimate transmitted to Congress December 4, 
1894, as necessitated by the income tax provisions of the act 
of August 28,1894.

The case is reported 33 C. Cl. 135.

Mr. George A. King and Afr. Joseph H. Choate for appel-
lant. B. F. Tracy and Afr. William B. King were on 
their brief.

Mr; Charles C. Binney and Air. Attorney General for 
appellees.
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Mr . Chief  Justice  Fuller , after stating the case, delivered 
the opinion of the court.

Section 61 of the act of August 28, 1894, reads as follows:
“ Any manufacturer finding it necessary to use alcohol in 

the arts, or in any medicinal or other like compound, may 
use the same under regulations to be prescribed by the Sec-
retary of the Treasury, and on satisfying the collector of 
internal revenue for the district wherein he resides or carries 
on business that he has complied with such regulations and 
has used such alcohol therein, and exhibiting and delivering 
up the stamps which show that a tax has been paid thereon, 
shall be entitled to receive from the Treasury of the United 
States a rebate or repayment of the tax so paid.”

The Court of Claims held that as the rebate provided for 
was to be paid only on alcohol used “ under regulations to be 
prescribed by the Secretary of the Treasury; ” and as this 
alcohol had not been so used, there could be no recovery; 
and, speaking through Weldon, J., among other things, said:

“ The right of the manufacturer to a rebate being dependent 
on the regulations of the Secretary, such regulations are condi-
tions precedent to his right of repayment, and therefore no 
right of repayment can vest until in pursuance of regulations 
the manufacturer uses alcohol as contemplated by the statute. 
The statute having prescribed certain conditions upon which 
the right of the claimant is predicated, and from which it 
originates, there can be no cause of action unless it affirma-
tively appears that such conditions have been complied with 
on the part of the claimant. This is a proceeding based upon 
an alleged condition of liability upon the part of the defendants, 
and it must be shown that all the essential elements of that 
condition exist before any liability can accrue. Conceding 
that it was the duty of the Secretary to prescribe regulations 
consistent with the purpose and requirements of the law, his 
failure to do so will not supply a necessary element in the cause 
of the claimant.”

Alcohol had for years been used in the arts and in me-
dicinal and other like compounds, and had been taxed and
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no rebate allowed, but by this section, manufacturers who 
used alcohol in the arts, etc., under regulations prescribed by 
the Secretary, were granted a rebate on proof of such regu-
lated use and of the payment of the tax on the alcohol so used.

There were no regulations in respect to the use of alcohol 
in the arts at the time this alcohol was used, but it is con-
tended that the right to repayment was absolutely vested by 
the statute, dependent on the mere fact of actual use in the arts, 
and not on use in compliance with regulations. So that dur-
ing such period of time as might be required for the framing 
of regulations, or as might elapse, if additional legislation were 
found necessary, all alcohol used in the arts would be free 
from taxation, although the exemption applied only to regu-
lated use. But if the right of the manufacturer could not 
enure without regulations, and Congress had left it to the 
Secretary to determine whether any which he could prescribe 
and enforce would adequately protect the revenue and the 
manufacturers, and he had concluded to the contrary; or, if 
he had found that it was not practicable to enforce such as he 
believed necessary, without further legislation, then it is ob-
vious the right to the rebate would not attach; in any view 
the right was not absolute but was conditioned on the per-
formance of an executive act, and the absence of performance 
left the condition of the existence of the right unfulfilled.

The distinction between the one class of cases and the 
other is clear, and has been observed in many decisions of this 
court.

By the eighth section of the act of June 12, 1866, c. 114, 14 
Stat. 60, it was provided, “ that when the quarterly returns of 
any postmaster of the third, fourth or fifth class show that 
the salary allowed is ten per centum less than it would be on 
the basis of commissions under the act of eighteen hundred 
and fifty-four, fixing compensation, then the Postmaster Gen-
eral shall review and readjust under the provisions of said sec-
tion,’’ (namely, § 2, act of July 1, 1864, c. 197, 13 Stat. 335, 
336;) and in United States v. McLean, 95 U. S. 750, it was 
held that the law imposed no obligation on the Government to 
pay an increased salary, though warranted by the quarterly
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returns of an office, until readjustment by the Postmaster 
General. Mr. Justice Strong, delivering the opinion, after 
remarking that the “ readjustment was an executive act, made 
necessary by the law in order to perfect any liability of the 
Government,” said:

“But courts cannot perform executive duties, nor treat 
them as performed when they have been neglected. They 
cannot enforce rights which are dependent for their existence 
upon a prior performance by an executive officer of certain 
duties he has failed to perform. The right asserted by the 
claimant rests upon a condition unfulfilled.” And see United 
States v. Verdier, 164 U. S. 213.

On the other hand, in Campbell n . United States, 107 U. S. 
407, it was ruled that where a statute declares that there shall 
be a rebate or drawback of a tax under certain circumstances, 
the amount to be determined under regulations prescribed by 
the Secretary of the Treasury, the inaction of the Secretary 
is immaterial, and the drawback must be paid whether ascer-
tained under the Secretary’s regulations or not, because the 
right to the drawback depends on the statute, and not on the 
Secretary’s regulations, which relate merely to the ascertain-
ment of the amount. The difference between the statutes in 
regard to drawbacks, and the wording of section 61, is very 
marked. Drawback laws relate to an article after it is manu-
factured. The mere use of imported materials in manufactur-
ing does not entitle the manufacturer to a drawback, and it is 
only when the manufactured goods are exported that the rea-
son for the repayment of duty arises. In such instances the 
exportation and the ascertainment of the character and quality 
of the imported materials existing in the manufactured article 
are subjected to regulation, but not the process of manufacture. 
The case of Campbell only concerned the ascertainment of 
the amount of drawback, and it was held that inasmuch as the 
amount had been proved to the satisfaction of the court as 
completely as if every reasonable regulation had been com-
plied with, a recovery could be sustained.

If we compare section 61 with the statute involved in 
Campbell v. United States, (act of August 5, 1861, 12 Stat.
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292, c. 45, § 4,) the distinction between this case and that will 
be clearly discernible.

§ 61, act of August 28,1894.
“ Any manufacturer finding 

it necessary to use alcohol in 
the arts, or in any medicinal 
or other like compound, may 
use the same under regulations 
to be prescribed by the Secre-
tary of the Treasury, and on 
satisfying the collector of in-
ternal revenue for the district 
wherein he resides or carries 
on business that he has com-
plied with such regulations 
and has used such alcohol 
therein, and exhibiting and de-
livering up the stamps which 
show that a tax has been paid 
thereon, shall be entitled to 
receive from the Treasurer of 
the United States a rebate or 
repayment of the tax so paid.”

§ 4, act of August 5, 1861.
“From and after the pas-

sage of this act, there shall be 
allowed, on all articles wholly 
manufactured of materials im-
ported, on which duties have 
been paid, when exported, a 
drawback, equal in amount to 
the duty paid on such mate-
rials and no more, to be ascer-
tained under such regulations 
as shall be prescribed by the 
Secretary of the Treasury; 
Provided, that ten per cen-
tum on the amount of all 
drawbacks, so allowed, shall 
be retained for the use of the 
United States by the collec-
tors paying such drawbacks 
respectively.”

By the act of 1894 Congress required that the thing itself 
should be done under official regulations; by the act of 1861, 
simply that proof of the doing of the act should be made in 
the manner prescribed.

In the case before us the first condition was that the alcohol 
should have been used by the manufacturer in accordance with 
regulations ; and as that condition was not fulfilled, it is diffi-
cult to hold that any justiciable right by action in assumpsit 
arose.

This is the result of the section taken in its literal mean- 
mg, and as the rebate constituted in effect an exemption from 
taxation, wre perceive no ground which would justify a de-
parture from the plain words employed.
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Nor are we able to see that the letter of the statute did not 
fully disclose the intent.

This section was one of many relating to the taxation of 
distilled spirits, which imposed a higher tax and introduced 
certain new requirements in regard to regauging, general 
bonded warehouses, etc., the object to derive more revenue 
from spirits used as beverages being perfectly clear; and the 
general intention to forego the revenue that had been pre-
viously derived from spirits used in the arts could only be 
carried out in consistency with the general tenor of the whole 
body of laws regulating the tax on distilled spirits, which 
undertook to guard the revenue at all points, and which re-
quired from the officers of the Government evidence that every-
thing had been correctly done. The regulations contemplated 
by section 61 were regulations to insure the bona fide use in 
the arts, etc., of all alcohol on which a rebate was to be paid 
and to prevent such payment on alcohol not so used; and 
these were to be specific regulations under that section, and 
could not otherwise be framed than in the exercise of a 
large discretion based on years of experience in the Treasury 
Department.

Since, as counsel for Government argue, the peculiar nature 
of alcohol itself, the materials capable of being distilled being 
plentiful, the process of distillation easy, and the profit, if the 
tax were evaded, necessarily great, had led in the course of 
thirty years to a minute and stringent system of laws, aimed 
at protecting the Government in every particular, it seems 
clear that when Congress undertook to provide for refunding 
the tax on alcohol when used in the arts, it manifestly re-
garded ^adequate regulations to prevent loss through fraudu-
lent claims as absolutely an essential prerequisite; and may 
reasonably be held to have left it to the Secretary to deter-
mine whether or not such regulations could be framed, and if 
so, whether further legislation would be required. It is true 
that the right to the rebate was derived from the statute, but 
it was the statute itself which postponed the existence of the 
right until the Secretary had prescribed regulations if he found 
it practicable to do so.
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Without questioning the doctrine that debates in Congress 
are not appropriate sources of information from which to dis-
cover the meaning of a statute passed by that body, United 
States v. Trans-ALissouri Freight Association, 166 U. S. 290, 
318, it is nevertheless interesting to note that efforts were 
made in the Senate to amend the bill by the addition of sec-
tions which, while making alcohol used in the arts free from 
the tax, sought to secure the Government from fraud by pro-
visions for the methylating of such spirits so as to render 
them unfit for use as a beverage; that these proposed amend-
ments were rejected, 26 Cong. Rec. 6935, 6936; and that sub-
sequently section 61 was adopted as an amendment, it being 
urged in its support that “ if the Secretary of the Treasury 
and the Commissioner of Internal Revenue think they cannot 
adopt any regulations which will prevent fraud, then nothing 
will be done under it; but if they conclude they can adopt 
such regulations as will prevent fraud in the use of alcohol 
in the manufactures and the arts, then there will be relief 
under it.” 26 Cong. Rec. p. 6985.

As soon as the act of August 28, 1894, became a law, with-
out the approval of the President, Congress adjourned, and 
at its first meeting thereafter the Secretary reported a draft 
of the regulations he desired to prescribe, stating that their 
enforcement would cost at least half a million of dollars annu-
ally, for which no appropriation was available, and that there-
fore he could not execute the section until Congress took 
further action, and he transmitted the correspondence be-
tween himself and the Commissioner, including his letter of 
October 6, 1894, instructing the Commissioner to take no 
action regarding the matter.

Congress was thus distinctly informed that no claims for 
rebate would be entertained in the absence of further legis-
lation, but none such was had, and finally, on June 3, 1896, 
section 61 was repealed, and the appointment of a joint select 
committee was authorized to “ consider all questions relating 
to the use of alcohol in the manufactures and arts free of tax, 
and to report their conclusions to Congress on the first Mon-
day in December, eighteen hundred and ninety-six,” with
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power to “summon witnesses, administer oaths, print testi-
mony or other information.” 29 Stat. 195, c. 310.

Numerous other provisions of the act called for regulations 
by the Secretary of the Treasury, such as those relating to 
the collection of customs duties and the free list; to the im-
portation or manufacture in bond or withdrawal from bond 
free of tax; to drawbacks on imported merchandise; to the 
collection of internal revenue, and some others; but these 
related to matters for whose efficient regulation the Secretary 
of the Treasury was invested with adequate power, and their 
subject-matter was different from that of section 61.

If the duty of the Secretary to prescribe regulations was 
merely ministerial, and a mandamus could, under circum-
stances, have issued to compel him to discharge it, would not 
the judgment at which he arrived, the action which he took, 
and his reference of the matter to Congress, have furnished 
a complete defence? But it is insisted that by reason of the 
exercise of discretionary power necessarily involved in pre-
scribing regulations as contemplated, the Secretary could not 
have been thus compelled to act. We think the argument 
entitled to great weight, and that it demonstrates the inten-
tion of Congress to leave the entire matter to the Treasury 
Department to ascertain what would be needed in order to 
carry the section into effect. Nothing could have been fur-
ther from the mind of Congress than that repayment must be 
made on the unregulated use of alcohol in the arts, if in the 
judgment of the Department, as the matter stood, such use 
could not be regulated.

All this, however, only tends to sustain the conclusion of the 
Court of Claims that this was not the case of a right granted 
in prcesenti to all persons who might, after the passage of the 
law, actually use alcohol in the arts, or in any medicinal or 
other like compounds, to a rebate or repayment of the tax 
paid on such alcohol, but that the grant of the right was 
conditioned on use in compliance with regulations to be pre-
scribed, in the absence of which the right could not vest so 
as to create a cause of action by reason of the unregulated 
use. The decisions bearing on the subject are examined and
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discussed in the opinion of the Court of Claims, and we do 
not feel called on to recapitulate them here.

Judgment affirmed.

Mr . Justi ce  Brown . Mr . Jus tice  Whit e , Mr . Justice  Peck -
ham  and Mr . Jus tice  Mc Kenna  dissented.

UNITED STATES v. NAVARRE.

APPEAL FROM THE COURT OF CLAIMS.

No. 393. Submitted January 9, 1899. — Decided February 20,1899.

Claims for depredations on the Pottawatomie Indians committed by Indians 
were properly allowed by the Secretary of the Interior under the treaty 
of August 7, 1868, and are valid claims.

The  case is stated in the opinion.

Mr. Charles C. Binney and Mr. Assistant Attorney General 
Pradt for the United States.

Mr. J. H. McGowan and Mr. John Wharton Claris, for 
Navarre.

Mr . Justi ce  Mc Kenna  delivered the opinion of the court.

Claims for depredations committed on members of the 
Pottawatomie tribe of Indians were referred to the Court of 
Claims for adjudication by the acts of Congress hereafter 
quoted.

The appellees in pursuance of said acts of Congress filed a 
petition setting forth claims for depredations committed on 
them by white men, and prayed judgment therefor.

The proof showed depredations committed by Indians as 
well as by white men, and the Court of Claims gave judg-
ment accordingly, and the United States appealed.

Only the claims allowed for property taken by Indians are 
contested. They amount to the sum of $5890.
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The right to recover was based on the tenth article of the 
treaty with the Pottawatomie Indians, proclaimed August 7, 
1868. 15 Stat. 531, 533. It provided as follows: “It is 
further agreed that upon the presentation to the Department 
of the Interior of the claims of said tribe for depredations 
committed by others upon their stock, timber or other prop-
erty, accompanied by evidence thereof, examination and re-
port shall be made to Congress of the amount found to be 
equitably due, in order that such action may be taken as shall 
be just in the premises.”

The court below found that “ under said treaty these claims 
were by the Secretary of the Interior transmitted, with the 
evidence in support thereof, to Congress for its action thereon; 
and by Congress, under the acts of March 3, 1885, q. 341, and 
March 3, 1891, c. 543, said claims, with all evidence, docu-
ments, reports and other papers pertaining to same, were re-
ferred to this court to be adjudicated and determined.” 23 
Stat. 362, 372; 26 Stat. 989, 1011.

Nothing was done under the act of March 3, 1885. It 
seems to be conceded that the reason was because the act re-
quired strictly legal evidence of the claims.

The act of March 3, 1891, is as follows:
“That the claims of certain individual members of the 

Pottawatomie Nation of Indians, their heirs or legal repre-
sentatives, for the depredations committed by others upon 
their stock, timber or other property, reported to Congress 
under the tenth article of the treaty of August 7, 1868, be, 
and the same are hereby, referred to the Court of Claims for 
adjudication. And said court shall, in determining said cause, 
ascertain the amounts due and to whom due by reason of 
actual damage sustained.

“ And all papers, reports, evidence, records and proceedings 
relating in any way to said claims now on file or of record in 
the Department of the Interior or any other Department, or 
on file or of record in the office of the secretary of the Senate 
or the office of the clerk of the House of Representatives, 
shall be delivered to said court, and in considering the merits 
of the claims presented to the court all testimony and reports
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of special agents or other officers and other papers now on file 
or of record in the departments of Congress shall be consid-
ered by the court, and such value awarded thereto as in its 
judgment is right and proper.”

The contention of the United States depends on the mean-
ing of the words in the act, “ for the depredations committed 
by others.” Exactly the same words are used in article 10 of 
the treaty, and the Secretary of the Interior, exercising his 
duty, reported claims for depredations, by both Indians and 
white men, to Congress for its action. They were, therefore, 
claims for depredations “ reported to Congress under the tenth 
article of the treaty of August 7,1868.” But it is argued, and 
ably so, that claims for depredations by other Indians were 
improperly reported.

We do not think it necessary to review the argument in 
detail. It is sufficient to say that Congress had before it when 
it legislated all the claims, and did not discriminate between 
them. If the meaning of the treaty was doubtful, it was com-
petent for Congress to resolve the doubt and accept responsi-
bility for all claims. It was natural enough for it to adopt 
the interpretation of the Interior Department. At any rate, 
it did not distinguish between the claims. Its language covers 
those which came from the acts of Indians as well as those 
which came from the acts of white men.

Judgment affirmed.

COLLIER v. UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.

No. 252. Submitted January 9, 1899. —Decided February 20,1899.

There is nothing in this case to take it out of the settled rule that the 
findings of the Court of Claims in an action at law determine all matters 
of fact.

Carles v. United States, 164 U. S. 297, followed to the point that when a 
petition, filed in the Court of Claims, alleges that a depredation was 
committed by an Indian or Indians belonging to a tribe in amity with the
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United States it becomes the duty of that court to inquire as to the truth 
of that allegation; and if it appears that the tribe, as a tribe, was engaged 
in actual hostilities with the United States, the judgment of the Court of 
Claims must be that the allegation of the petition is not sustained, and 
that the claim is not one within its province to adjudicate.

It was the manifest purpose of Congress, in the act of March 3,1891, c. 538, 
to empower the Court of Claims to receive and consider any document 
on file in the Departments of the Government or in the courts having a 
bearing upon any material question arising in the consideration of any 
particular claim for compensation for Indian depredation, the court to 
allow the documents such weight as they were entitled to have.

The  case is stated in the opinion.

Mr. A. II. Garland and Mr. Heher J. May for appellant.

Mr. Assistant Attorney General Thompson for appellees.

Mr . Justice  Whit e  delivered the opinion of the court.

This appeal brings up for review a judgment of the Court of 
Claims, dismissing, for want of jurisdiction, a claim originally 
filed in that court by one Ranck, since deceased, to recover 
for damages alleged to have been sustained on March 2, 1869, 
by the destruction of property of the claimant by Indians 
near the line of Texas and Mexico.

The finding of the court is that “ The alleged depredation 
was committed on or about the 2d day of March, 1869, in the 
southeastern part of the Territory of New Mexico, by Mes-
calero Apache Indians, who at the time and place were not 
in amity with the United States.” Upon its finding of the 
ultimate facts thus stated, the court below rested the legal 
conclusion that it was without jurisdiction of the cause. This 
court accepts the findings of ultimate fact made by the court 
below and cannot review them. Mahan v. United States, 14 
Wall. 109; Stone v. United States, 164 U. S. 380. Applying 
the law to the facts, it is clear that as the Indians by whom 
the depredation was committed were not in amity, the court 
correctly decided that it was without jurisdiction. Marks v. 
United States, 161 U. S. 297, followed in Leightons. United 
States, 161 U. S. 291; Valk v. United States, 168 U. S. 703. 
This legal conclusion was not disputed in the argument at bar;
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but it was contended that this court will, as a matter of law, 
where the record enables it to do so, determine for itself 
whether the ultimate facts found below are supported by any 
evidence whatever, and that it also will determine whether 
the ultimate facts were solely deduced by the court below 
from evidence which was wholly illegal. And upon the fore-
going legal proposition it is asserted, first, that it is disclosed 
by the record that there was no evidence whatever tending to 
show that the depredation was committed by the Mescalero 
Apache Indians; and, second, that the record also discloses 
that the conclusion of fact that the Indians committing the 
depredation were not in amity was solely rested by the 
court upon certain official reports and documents which were 
inadmissible. The rule by which these contentions are to be 
measured is thus stated in United States n . Clark, 96 U. S. 
37, 40, as follows:

“But we are of opinion that when that court [the Court of 
Claims] has presented, as part of their findings, what they 
show to be all the testimony on which they base one of the 
essential, ultimate facts, which they have also found, and on 
which their judgment rests, we must, if that testimony is not 
competent evidence of that fact, reverse the judgment for that 
reason. For here is, in the very findings of the court, made to 
support its judgment the evidence that in law that judgment 
is wrong. And this not on the weight or balance of testi-
mony, nor on any partial view of whether a particular piece 
of testimony is admissible, but whether, upon the whole of the 
testimony as presented by the court itself, there is not evi-
dence to support its verdict; that is, its finding of the ultimate 
fact in question.” See also Stone v. United States, supra, 383.

whether the record before us is in such a state as to sup- 
port either of the contentions above stated, is the question for 
decision. In so far as the question of the tribe of Indians by 
whom the depredation was committed, it obviously is not, 
since there is not therein contained any reference whatever 
to the evidence upon which the court based its conclusion on 
this subject. The portion of the record which is relied upon 
to establish the contrary is the following statement:

VOL. CLXXIII—6
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“ The court determines that the Mescalero Indians were 
not in amity at the time of the depredation from the follow-
ing official reports, documents and facts deduced from the 
testimony of witnesses which are set forth in the findings.”

But the matter thus certified clearly purports only to relate 
to the evidence from which the court drew its conclusions as 
to amity, and not to that upon which it based its finding as to 
the tribe by whom the depredation was committed. It fol-
lows, then, that the argument is simply this: That we are to 
determine that there was no evidence supporting the finding 
as to the particular tribe committing the depredation, when 
the record does not disclose and the court has not certified 
the proof from which its conclusion was drawn. The claim 
that the record discloses that the finding as to amity rested 
solely upon certain official reports and documents, finds also 
its only support in the excerpt from the record just above 
stated. Whilst it is true the statement certifies that certain 
reports and official documents were considered by the court 
in reaching its finding as to the want of amity, it does not 
state that it was alone based upon these reports, for it says 
that the determination that the Indians were not in amity at 
the time of the depredation was likewise drawn from “facts 
deduced from the testimony of witnesses which are set forth 
in the findings.” Now, whilst the findings contain certain 
reports and official documents, presumably those referred to 
in the statement, they do not contain the testimony of any 
of the witnesses. After reproducing the reports and docu-
ments, the record concludes with a mere recapitulation of the 
result of the testimony of certain witnesses as to the number 
of Indians by whom the' depredation was committed and the 
circumstances surrounding, that is, the nature of the attack 
made by the Indians and the conflict which ensued when it , 
was made. It follows that even if the reports and official 
documents to which the findings refer were legally inadmis-
sible to show want of amity, we could not hold that there 
was no legal evidence supporting the conclusion that amity 
did not exist, since all the evidence which the court states is 
considered on this subject is not in the record. But the
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official reports in question were legally competent on the 
issue of amity. It is conceded that if competent they were 
relevant, since it is admitted they tended to establish that the 
tribe was not in amity when the depredation was committed.

The act of March 3, 1891, c. 538, for the adjudication and 
payment of claims arising from Indian depredations, 26 Stat. 
851, provides in the fourth and eleventh sections as follows:

“In considering the merits of claims presented to the court, 
any testimony, affidavits, reports of special agents or other 
officers, and such other papers as are now on file in the 
departments or in the courts, relating to any such claims, 
shall be considered by the court as competent evidence, and 
such weight given thereto as in its judgment is right and 
proper.” . .

“Sec . 11. That all papers, reports, evidence, records and 
proceedings now on file or of record in any of the depart-
ments, or the office of the secretary of the Senate, or the 
office of the clerk of the House of Representatives, or certified 
copies of the same, relating to any claims authorized to be 
prosecuted under this act, shall be furnished to the court upon 
its order, or at the request of the Attorney General.”

These provisions express the manifest purpose of Congress 
to empower the Court of Claims to receive and consider any 
document on file in the Departments of the Government or 
in the courts, having a bearing upon any material question 
arising in the consideration of any particular claim for com-
pensation for Indian depredation, the court to allow the docu-
ments such weight as they were entitled to have.

There is no merit in the contention that, although docu-
ments, within the description of the statute, were relevant to 
the question, of amity, they were nevertheless incompetent, 
as they did not refer to the particular depredation in ques-
tion, because the statute only authorizes the consideration of 
reports, documents, etc., “relating to anyr such claim.” As 
amity was made by law an essential prerequisite to recover, it 
follows that evidence bearing on such subject was necessarily 
evidence relating to the claim under consideration.

Affirmed.
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CENTRAL LOAN & TRUST COMPANY v. CAMP- 
BELL COMMISSION COMPANY.

ERROR TO AND APPEAL FROM THE SUPREME COURT OF THE TER-

RITORY OF OKLAHOMA.

No. 145. Argued and submitted January IT, 1899. —Decided February 20, 1899.

The plaintiff in error, a Texas corporation, commenced an action, in a court 
of Oklahoma, against the defendant in error, a Missouri corporation, and 
caused a writ of attachment to be issued and levied upon five thousand 
head of cattle, claimed to be the property of the Missouri corporation. 
After such levy, service was made upon one Pierce as garnishee of the 
Missouri corporation. Pierce answered, denying that he was indebted toor 
held property of that company, and further set up an agreement under 
the provisions of which he had shipped to the pastures of that company 
a large number of cattle, the ownership to remain in him until full pay-
ment for the cattle. The cattle levied upon were of this number. He 
also set up a notice from one Stoddard of an assignment to him of the 
contract by the Missouri company. He further set up that he was en-
titled to the possession of the cattle, and asked that they should be re-
turned to him with damages. With the consent of both sides Pierce was 
appointed receiver of the cattle, and then service was made upon the 
Missouri corporation by publication, had in compliance with require-
ments of law. Stoddard then filed an interplea, setting up rights of 
other parties. This was demurred to, but no action was had on the de-
murrer. The receiver sold the cattle, paid himself in full and reported 
to the court that he had a balance in his hands, subject to its order. 
Then the Missouri company filed pleas to the jurisdiction of the court, 
and other pleas were filed, setting up claims to the balance in the re-
ceiver’s hands. The Missouri company also set up that Pierce, by be-
coming receiver, had abandoned his claim to the ownership of the 
cattle. The trial court held that the territorial act, authorizing the pro-
bate judge, as to debts not yet due, to order an attachment in the absence 
of the district judge, was unconstitutional and void, and ordered the 
action dismissed. The Supreme Court of the Territory held that the 
court below was wrong in this respect, but affirmed its judgment on 
the ground that an actual levy was necessary in order to give the court 
jurisdiction, and there had been none. The case being brought here, 
the Missouri corporation set up that this court was without jurisdiction, 
because the intervenors in the trial court had not been made parties to 
the appeal. Held:
(1) That it was not necessary to make the intervenors parties;
(2) That property of the Missouri compauy had been levied on under
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the writ of attachment, and that the decision of the Supreme 
Court of the Territory to the contrary was wrong;

(3) That the Oklahoma statute, requiring an affidavit in its support, as 
a prerequisite to the issuance of a writ of attachment, does not 
involve the discharge of a judicial function, but is the perform-
ance of a ministerial duty;

(4) That the court acquired jurisdiction of the defendaut corporation 
by constructive service, by foreign attachment, without its con-
sent;

(5) That the territorial statute, authorizing the issue of a writ of attach-
ment against the property of a non-resident defendant, is not 
repugnant to the Fourteenth Amendment to the Constitution.

This  action was commenced on July 2, 1895, in the district 
court of Noble County, Oklahoma, by the Central Loan and 
Trust Company, a Texas corporation, against the Campbell 
Commission Company, a Missouri corporation, to recover upon 
certain promissory notes not then due. Upon affidavit a writ 
of attachment issued, and was levied upon five thousand head 
of cattle, as the property of the Campbell Company. After 
such levy, a summons in garnishment was served upon one 
A. H. Pierce, who answered that he was not indebted to and 
held no property owned by or in which the Campbell Com-
pany had an interest. As “ a further and special answer ” 
Pierce set out a written agreement entered into between him-
self and the Campbell Company for the sale and shipment by 
him, to that company, of a specified number of cattle. This 
agreement provided that Pierce was to deliver at Pierce Sta-
tion, Texas, a designated number of cattle, which the company 
agreed to ship to its pastures in the Indian Territory “at its 
own risk and pay all freight and other expenses,” the expenses 
to embrace the wages of a man to be put by Pierce with the 
cattle, “ to represent his interest in said cattle.” It was recited 
in the contract that five thousand dollars had been paid at the 
signing of the agreement “ as part of the purchase price; ” 
and the company further agreed to pay to Pierce interest at 
the rate of ten per cent per annum on all unpaid amounts from 
the date of shipment of the cattle until full and final payment 
in accordance with the contract. The company also agreed 
to ship the cattle to market during the summer or fall of 1895,
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for account of Pierce, and to apply the proceeds of sale to 
payment for the cattle until fully paid for at the rate of fifteen 
dollars per head; and it was also stipulated that title and 
ownership of the cattle should be and remain in Pierce until 
such payment.

In said “further and special answer” it was also alleged 
that the cattle, upon which the writ of attachment had been 
levied, formed part of the number covered by the contract 
above referred to, and had been shipped by Pierce to the 
pastures of the Campbell Company, but that they had never 
ceased to continue in the possession of Pierce; it being further 
claimed that the cattle were subject to a charge for unpaid 
purchase money, expenses for their care and keeping, etc. 
The answer further stated that notice had been received by 
Pierce from one T. A. Stoddard, trustee, that an assignment 
had been made of said contract to him by the Campbell Com-
pany, and a copy of the alleged assignment was annexed. It 
purported to “ sell and assign all the title and interest in and 
to ” the contract between Pierce and the Campbell Company, 
any profit which might be derived by Stoddard from carrying 
the contract into final execution, to be applied by him as trustee 
to the payment, pro rata, of certain described notes. The 
garnishee also declared that on July 12, 1895, receivers had 
been appointed of the assets of the Campbell Company, and 
the answer concluded with asking that Pierce might be dis-
charged as garnishee.

With the answer to the garnishment there was also filed by 
Pierce what was termed an interplea. It was therein, in sub-
stance, averred that the cattle which had been levied upon 
were wrongfully detained from Pierce; that he was entitled 
to their immediate possession; and he prayed that on the 
hearing of the interplea judgment might be awarded for the 
return of the cattle, with damages for their alleged wrongful 
seizure and detention. A motion was also filed, on behalf 
of Pierce, “as garnishee and interpleader,” to discharge the 
attachment, substantially on the ground that the cattle be-
longed to Pierce, and that the latter was not indebted to the 
Campbell Company, and held none of its property.
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On the date when this motion came on for hearing the 
plaintiff filed an application for the appointment of Pierce as 
receiver, “to take charge of the property attached in this 
action and sell the same in accordance with a certain written 
contract” attached as an exhibit, being the contract referred 
to in the answer of Pierce to the garnishment. The service 
of the writ of attachment was averred, and it was stated that 
the cattle which had been levied upon had been “ under the 
care, custody and control of the sheriff of Noble County since 
the third day of July, 1895, when said attachment was lev-
ied and it was further averred: “That said A. H. Pierce 
claims no interest in said property or this suit except as set 
forth in said contract hereto attached, and is entirely friendly 
to all parties concerned in said action, and, as plaintiff and its 
attorneys are informed and believe, the appointment of said 
A. H. Pierce as receiver herein would be entirely satisfactory 
to the defendant and all other parties in said action.”

The pecuniary responsibility of Pierce and his large expe-
rience as a dealer and raiser and shipper of cattle, and other 
circumstances, were set forth as warranting his appointment 
without bond to sell the cattle in the usual commercial way, 
instead of at public sale, and the application concluded as 
follows :

“That it would be to the interest of all parties concerned 
to have A. H. Pierce appointed receiver to take charge of said 
steers and sell the same to the best advantage, accounting to 
the court for all sales, and, after satisfying his claim under 
said contract, hold the money remaining in his hands subject 
to the final order of this court.

“That said A. H. Pierce has already shipped from five 
thousand head of steers so seized in attachment about three 
hundred and sixty head and sold the same in market, and now 
holds the proceeds thereof, which should be accounted for by 
said A. H. Pierce along with other accounts of shipments.”

An order appointing the receiver was thereupon made, the 
consent of the attorneys both of Pierce and the plaintiff being 
noted thereon, and Pierce qualified as receiver.

A summons which had been issued having been returned
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“defendant not found,” publication was had in compliance 
with the legal requirements.

Subsequently Stoddard, trustee, filed an interplea. Therein 
it was averred that the contract between Pierce and the 
Campbell Company had been made by that company for 
account of a firm styled George W. Miller & Son, and had 
been entered into in the name of the Campbell Company in 
order to secure that company for advances which had been 
made by it to Miller & Son ; that under an assignment by the 
Campbell Company to Stoddard he was entitled to the pro-
ceeds of the sale of the cattle in the hands of the receiver 
after the claim of Pierce had been paid. Plaintiff demurred 
to this interplea on November 5, 1895, but no action was ever 
had thereon.

A report was filed by the receiver, showing that he had 
sold the cattle, and from the proceeds had satisfied in full 
his claim under the contract of September, 1894, and that a 
balance was in his hands subject to the order of the court. 
Thereafter the Campbell Company filed a “ plea to the juris-
diction,” and subsequently filed an amended plea, which stated 
seven grounds why the court was without jurisdiction, all of 
which will be hereafter referred to.

After this George W. Miller and J. C. Miller filed an inter-
plea in the action, claiming that they were the real contrac-
tors with Pierce in the agreement of September 8, 1894, and 
averred their ownership of the cattle, and that if the contract 
had been assigned to Stoddard, it was done without their 
authority, and was void. It was prayed that the proceeds 
of the cattle be paid to them after the payment to Pierce of 
the amount of his claim. No issue was taken on this inter-
plea.

On the same date that the Miller interplea was filed the 
plaintiff filed an answer to the interplea of A. H. Pierce, 
averring among other things that Pierce, as a result of the 
receivership proceedings, had waived and abandoned all his 
claim in and to the ownership of the cattle levied on under 
the attachment. On December 16, 1895, the plea of the 
Campbell Company to the jurisdiction was heard, upon the
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record, over objection and exception by plaintiff. The court 
overruled all the grounds assigned in the plea except the 
second, which asserted that there was a want of power in 
the probate judge to issue an order for attachment. As to 
such ground it held that the act of the territorial assembly 
of Oklahoma, conferring power upon the probate judge, as to 
debts not yet due, to order an attachment in the absence of 
the district judge from the county, was unconstitutional and 
void. It thereupon concluded that all the proceedings were 
void, the attachment was quashed, and the suit dismissed for 
want of jurisdiction, without prejudice to the Campbell Com-
pany. The Campbell Company excepted to the action of 
the court in overruling all the grounds of its plea to the juris-
diction but that referring to the power of the probate judge, 
and the plaintiff excepted to the action of the court holding 
that there was a want of power in the probate judge.

Error was prosecuted to the Supreme Court of the Terri-
tory. That court, whilst concluding that the lower court was 
wrong in deciding that the probate judge wras without au-
thority to allow the attachment, yet affirmed the judgment 
below on the ground that as an actual levy on the property 
of the defendant Campbell Company was necessary to give 
the lower court jurisdiction to determine the cause, and as 
there had been in law no such levy, therefore the court below 
was without jurisdiction, and had correctly dismissed the suit. 
The reasoning of the court, in effect, sustained the third ground 
of the motion to quash the attachment made by the Campbell 
Company. A petition for rehearing having been overruled, 
the cause was brought to this court.

Mr. William D. Williams, for plaintiff in error and appel-
lant, submitted on his brief.

Mr. John W. Shartel for defendant in error and appellee.

Mr . Justi ce  White , after making the foregoing statement, 
delivered the opinion of the court.
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On the threshold it is necessary to dispose of a suggestion 
of want of jurisdiction made by the appellee. It is based on 
the proposition that as the intervenors in the trial court are 
not made parties to this appeal, we are without jurisdiction, 
since the judgment to be rendered may materially prejudice 
their rights. But the intervenors did not except to the action 
of the trial' court in vacating the attachment and dismissing 
the action. They were not made parties to the proceedings 
in error prosecuted from the judgment of the trial court to 
the Supreme Court of the Territory. In that court the cause 
was determined without any suggestion, so far as the record 
discloses, that the questions arising on the record could not 
be decided in the absence of the intervenors, and the Supreme 
Court of the Territory manifestly assumed that the intervenors 
were not essential parties to a determination of the controversy 
before it, since it passed on the case as presented without their 
presence. If their absence was treated by the parties to the 
proceedings in the Supreme Court of the Territory as not 
affecting the right to a review of the judgment of the trial 
court, there can be no reason why we should now hold that 
the presence of such intervenors is necessary on this appeal, 
which has solely for its object a review of the judgment ren-
dered by the Supreme Court of the Territory. Considering 
the facts just stated, and the further fact that it is obvious 
that the rights of the intervenors cannot be prejudiced by a 
review of the action of the Supreme Court of the Territory 
in dismissing the cause for want of jurisdiction, the motion 
to dismiss is overruled.

The third ground stated in the plea of the defendant, the 
Campbell Company, to the jurisdiction of the court, was the 
one which the Supreme Court of the Territory found to be 
well taken, and upon which it based its affirmance of the judg-
ment quashing the attachment and dismissing the action for 
want of jurisdiction. . The reasoning by which the court 
reached its conclusion was in substance as follows:

The garnishee Pierce answered that he had nothing sub-
ject to garnishment. After doing this, he further answered, 
setting out an alleged contract between himself and the de- o o
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fendant, by which he had agreed to sell and ship to the pas-
tures of the defendant a certain number of cattle, which agree- 
ment had been carried into execution, the cattle seized under 
the attachment being a portion of those shipped in carrying- 
out the contract. The answer then stated that although the 
cattle had been thus shipped,, by the terms of the contract, 
the right to their possession remained in the garnishee Pierce, 
to whom there was a large amount due under the contract for 
purchase money and expenses. The answer further stated 
that the garnishee had been notified of an assignment by the 
defendant of its rights under the contract, the date of this as-
signment as given being prior in time to the levy of the attach-
ment. Considering that there had been no traverse by the 
plaintiff to the answer of the garnishee, within twenty days, 
as required by the Oklahoma statute, the court concluded 
that all the facts and averments and the inferences deducible 
therefrom, stated in the answer, were to be taken as true, not 
only as between the garnishee and the plaintiff, but also be-
tween the plaintiff and the defendant, in determining whether 
property of the defendant had been levied upon, under the 
attachment. Upon this assumption, finding that the answer 
of the garnishee established that no property of the defendant 
had been levied upon under the attachment, it thereupon 
dissolved the attachment and dismissed the suit. But this 
reasoning was fallacious, since it assumed that because the 
failure to traverse the answer of the garnishee was conclusive 
of his non-liability, in the garnishment proceedings, it was 
therefore equally so, as between the plaintiff and defendant, 
in determining whether the property which had been levied 
upon under the attachment belonged to the defendant. But 
the two considerations, the liability of the garnishee under 
the proceedings in garnishment and the validity of the levy 
previously made under the attachment, were distinct and dif-
ferent issues. The section of the Oklahoma statute to which 
the court referred (Oklahoma Stat. 1893, sec. 4085) provides 
that the answer of the garnishee “ shall in all cases be conclu-
sive of the truth of the facts therein stated, unless the plain-
tiff shall within twenty days serve upon the garnishee a notice
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in writing that he elects to take issue on his answer.” It 
however, can in reason be construed only as importing that 
the facts stated in the answer, unless traversed, should be con-
clusive, for the purpose of determining whether the garnishee 
was liable under the process issued against him and to which 
process his answer was directed.

Indeed, all the facts stated in the “further” answer of the 
garnishee were, in legal effect, substantially irrelevant to the 
issue between the plaintiff and the garnishee, since they re-
ferred not to the garnishee’s liability to the defendant, but 
propounded a distinct and independent claim which the gar-
nishee asserted existed in his favor as against the defendant, 
as a basis on his part for claiming property which was already 
in the possession of the court under the attachment, and held 
as the property of the defendant in attachment. This was 
the view taken by the garnishee of his rights on the subject, 
for the answer in the garnishment concluded simply by asking 
that the garnishee be discharged from the proceedings. And 
on the same day he intervened in the main action and filed 
his interplea asserting in his behalf a right of possession to 
the cattle seized and demanding damages for their detention. 
The judgment belowr, then, not alone caused the failure to 
traverse the answer to conclude the plaintiff as to the issues 
which could legally arise on the garnishment, that is, the lia-
bility of the garnishee thereunder, but it also made the failure 
to traverse operate as a summary and conclusive finding in 
favor of the garnishee on his interplea in the action, which 
was a wholly independent and distinct proceeding from the 
garnishment itself. The reasoning necessarily went further 
than this, since by relation it caused the answer of the gar-
nishee to become conclusive between the plaintiff and the 
defendant, thereby setting aside the seizure made before the 
garnishment issued, falsifying and destroying the return of 
the sheriff that he had levied upon the property of the defend-
ant, and in effect decided the case in favor of the defendant 
without proof and without a hearing.

Nor can a different conclusion be reached by considering 
that in the further answer of the garnishee it was stated that



CENTRAL LOAN & TRUST CO. v. CAMPBELL. 93

Opinion of the Court.

he had been notified of an assignment of the rights of the 
defendant Campbell Company under the contract, purporting 
to have been made prior to the levy of the attachment. This 
was not pertinent to the question of the liability of the gar-
nishee under the garnishment proceedings, and could not oper-
ate to conclusively establish as between the plaintiff and the 
defendant, or as between the plaintiff and the alleged as-
signee, either the verity or the legal sufficiency of the alleged 
assignment.

Aside, however, from the foregoing consideration, the record 
established a condition of facts which relieved the plaintiff 
from the necessity of traversing the answer of the garnishee, 
in so far as that answer referred to the independent facts sub-
stantiating the intended claim of the garnishee to the right of 
possession of the property already under seizure, and which, 
moreover, estopped the garnishee, and, therefore, the defend-
ant, from asserting any right of possession by reason of the 
facts alleged in the further answer. Before the time for 
traverse had expired, and at the date when a motion filed by 
Pierce, as garnishee and interpleader, to discharge the attach-
ment on the ground of his assumed right of possession under 
the contract, had been noticed for hearing, the court, by the 
consent of plaintiff and the garnishee, (the only parties who 
had up to that time appeared in the cause,) appointed the 
garnishee Pierce receiver, to dispose at private sale of the 
cattle, which had been levied upon, to pay from the proceeds 
the claim of Pierce, by virtue of his contract, and to hold the 
balance subject to the final order of the court. Obviously, 
this order, and the rights which Pierce took under it were 
wholly incompatible with the assumption that he was entitled 
to the possession of the property levied upon as the owner 
thereof. By the effect of the order, he was to be paid the full 
purchase price of the cattle. He could not take the price 
and keep the cattle. The situation was this: At the time the 
Campbell Company made its motion to dismiss for want of 
jurisdiction, the garnishee had taken substantial rights which 
had for their inevitable legal effect to render unnecessary any 
traverse of so much of his answer as referred to his rights



94 OCTOBER TERM, 1898.

Opinion of the Court;

under the supposed contract, and which also disposed of his 
interplea and claim of individual right to the possession of the 
property levied on under the attachment; yet the result of 
the judgment rendered below was to dismiss the action at the 
instance of the defendant on the ground of supposed rights 
vested in the garnishee, when the garnishee himself had dis-
claimed or had abandoned the assertion of such presumed 
rights.

As the foregoing reasons dispose of the view of the case 
taken by the lower court, we confine ourselves to them. Be-
cause, however, we do so, we must not be understood as inti-
mating that the defendant had the right to assail the juris-
diction of the court, or question the right of the court to 
order the giving of notice by publication, on the ground that 
it was not the owner of the property actually levied upon, 
and that the affidavit for publication was untrue in stating 
that the defendant had property within the jurisdiction, when 
if it were not such owner no prejudice could come to it, as 
the judgment of the court, from the nature of the proceeding 
before it, could necessarily only operate upon the property 
levied on. Nor, moreover, must we be considered as assent-
ing to the construction given by the court to the contract 
between the Campbell Company and Pierce, the court, in its 
recital of the facts, stating that under the contract Pierce had 
a vendor’s lien for the amount of the purchase price upon the 
cattle which had been levied upon, but in the opinion con-
struing the contract as not divesting Pierce of the title to the 
cattle.

Although the court below based its conclusion only upon 
one of the grounds taken in the plea of the defendant to the 
jurisdiction, it nevertheless in the course of its opinion stated 
that the whole plea was before it, and that all the grounds 
therein stated were open for its consideration. We, therefore, 
shall briefly consider such of the remaining grounds stated in 
the plea to jurisdiction as have been urged in argument upon 
our attention.

I. It is contended that the attachment proceedings were 
void and that the court consequently was without jurisdiction,
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because the order for attachment was signed by the probate 
judge, acting in the absence of the district judge, conformably 
to a power to that effect given by the territorial statute. 
The claim is that the statute conferring such power upon the 
probate judge was repugnant to the organic act and void, for 
the following reason: The organic act authorized the estab-
lishment of a Supreme Court and district courts to be vested 
with “ chancery as well as common law jurisdiction and author-
ity for redress of all wrongs committed against the Constitu-
tion or laws of the United States or of the Territory affecting 
persons or property.” The grant of common law jurisdic-
tion, it is argued, embraced authority to issue attachments. 
Being then within the jurisdiction expressly vested in the courts 
named, it was incompetent for the territorial legislature to del-
egate to the probate courts, which the organic act authorized 
to be established, or to a judge of such a court, any jurisdiction 
in the premises, even although the organic act empowered the 
legislature to define and limit the jurisdiction to be exercised 
by probate courts.

A review of this contention is rendered unnecessary, because 
of the mistaken premise upon which it rests. On the face of 
the Oklahoma statute it is apparent that it is required as a 
prerequisite to the issuance of an attachment that the affidavit, 
in support thereof, shall simply state the particular ground 
for attachment mentioned in the act, and therefore that the 
granting of an order for attachment does not involve the dis-
charge of a judicial function, but merely the performance of a 
ministerial duty, that is, the comparison of the language of 
the affidavit with the terms of the statute. The text of the 
statute is stated in the margin.1 This statute is a reproduc-

1 Sec . 4120. Where a debtor has sold, conveyed or otherwise disposed of 
his property with the fraudulent intent to cheat or defraud his creditors, or 
to hinder or delay the collection of their debts, or is about to make such sale 
or conveyance or disposition of his property, with such fraudulent intent, 
or is about to remove his property, or a material part thereof, with the 
intent or to the effect of cheating or defrauding his creditors, or of hinder-
ing them or delaying them in the collection of their debts, a creditor may 
bring an action on his claim before it is due and have an attachment against 
the property of the same debtor.
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tion of a statute of Kansas; and, in 1884, before the organi-
zation of the Territory of Oklahoma, the Supreme Court of 
Kansas, in Buck v. Panabaker, 32 Kansas, 466, had recognized 
the power of a probate judge to grant a writ of attachment in 
cases provided by law, while it had early held, in Beyburn v. 
Brackett, 2 Kansas, 227, under a statute containing require-
ments as to the statements to be made in the affidavit for 
an attachment like unto those embodied in the statute of 
Oklahoma now under consideration, that the authority vested 
in an official to grant the writ imposed a duty simply minis-
terial in its nature. It is elementary that where the ground 
of attachment may be alleged in the language of the statute, 
the authority to allow the writ need not be exercised by the 
judge of the court, but may be delegated by the legislature to 
an official, such as the clerk of the court. Reyburn v. Brackett, 
2 Kansas, 227; Wheeler v. Farmer, 38 California, 203; Harrison 
v. King, 9 Ohio St. 388; Drake on Attachments, 7th ed. p. 92. 
The cases cited and relied upon by counsel as holding to the 
contrary do not sustain what is claimed for them. In some 
of them, Reyburn v. Brackett, 2 Kansas, 227; Simon n . Stetter, 
25 Ohio St. 388; and Harrison v. King, 9 Ohio St. 388, the 
rule w’e have stated is upheld ; in others, Morrison v. Lorejoy, 
6 Minnesota, 183, and Guerin v. Hunt, 8 Minnesota, 477, 4S7, 
the particular statute under consideration was construed as 
requiring, on the part of the officer allowing the writ, a 
weighing and determination of the sufficiency of the proof; 
whilst, again, in others, Seidentopf v. Annabil, 6 Nebraska, 
524, and Howell v. Circuit Judge, 88 Michigan, 369, the 
statute expressly required that the writ should be allowed by 
a judge, and hence the clerk of the court was held incompe-

Sec . 4121. The attachment authorized by the last section may be 
granted by the court in which the action is brought, or by the judge thereof, 
or in his absence from the county by the probate judge of the county in 
which the action is brought; but, before such action shall be brought or 
such attachment shall be granted the plaintiff, or his agent or attorney, shall 
make an oath in writing showing the nature and amount of the plaintiffs 
claim, that it is just, when the same will become due, and the existence of 
some one of the grounds for an attachment enumerated in the preceding 
section.
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tent to issue the writ without the previous authorization of 
the order by the court.

Nor does section 3 of the act of Congress of December 
21, 1893, c. 5, 28 Stat. 20, empowering the Supreme Court of 
the Territory or its Chief Justice to designate any judge to 
“try” a particular case in any district where the regular 
judge is for any reason unable to hold court, constitute an 
implied prohibition against the conferring by the legislature 
of authority upon one not a judge of the court in which the 
main action is pending to perform a ministerial act like that 
here considered.

II. It is insisted that“ under the organic act of the Terri-
tory, the court could not acquire jurisdiction of the person of 
the defendant by constructive service by foreign attachment 
without its consent.”

The section of the organic act referred to requires that all 
civil actions shall be brought in the county where a defendant 
resides or can be found. In a proceeding by attachment of 
property, which is in the nature of an action in rem, it is 
elementary that the defendant is found, to the extent of the 
property levied upon, where the property is attached. It 
would be an extremely strained construction of the language 
of the act to hold that Congress intended to prohibit a 
remedy universally pursued, that of proceeding against the 
property of non-residents in the place in the territory where 
the property of such non-resident is found.

III. The only remaining contention to be considered is the 
claim that the territorial statute authorizing the issue of an 
attachment against the property of a non-resident defendant 
in the case of an alleged fraudulent disposition of property 
is repugnant to the Fourteenth Amendment to the Constitu-
tion of the United States and in conflict with the Civil 
Rights Act. The law of the Territory, it is said, in case of 
an attachment, for the cause stated, against a resident of the 
Territory requires the giving of a bond by the plaintiff in 
attachment as a condition for the issue of the writ, whilst it 
has been construed to make no such requirement in the. case 
of an attachment against a non-resident. This, it is argued,

VOL. CLXXHI—7
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is a discrimination against a non-resident, does not afford due 
process of law, and denies the equal protection of the laws. 
The elementary doctrine is not denied that for the purposes 
of the remedy by attachment, the legislative authority of a 
State or Territory may classify residents in one class and 
non-residents in another, but it is insisted that where non-
residents “are not capable of separate identification from 
residents by any facts or circumstances other than that they 
are non-residents — that is, when the fact of non-residence is 
their only distinguishing feature — the laws of a State or 
Territory cannot treat them to their prejudice upon that fact 
as a basis of classification.”

When the exception, thus stated, is put in juxtaposition 
with the concession that there is such a difference between 
the residents of a State or Territory and non-residents, as to 
justify their being placed into distinct classes for the purpose 
of the process of attachment, it becomes at once clear that 
the exception to the rule, which the argument attempts to 
make, is but a denial, by indirection, of the legislative power 
to classify which it is avowed the exception does not question. 
The argument in substance is that where a bond is required 
as a prerequisite to the issue of an attachment against a 
resident, an unlawful discrimination is produced by permit-
ting process of attachment against a non-resident without 
giving a like bond. But the difference between exacting a 
bond in the one case and not in the other is nothing like 
as great as that which arises from allowing processes of 
attachment against a non-resident and not permitting such 
process against a resident in any case. That the distinction 
between a resident and a non-resident is so broad as to 
authorize a classification in accordance with the suggestion 
just made is conceded, and, if it were not, is obvious. The 
reasoning then is, that, although the difference between the 
two classes is adequate to support the allowance of the 
remedy in one case and its absolute denial in the other, 
yet that the distinction between the two is not wide enough 
to justify allowing the remedy in both cases, but accompany-
ing it in one instance by a more onerous prerequisite than is
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I exacted in. the other. The power, however, to grant in the 
I one and deny in the other of necessity embraces the right, if 
I it be allowed in both, to impose upon the one a condition not 
I required in the other, for the lesser is necessarily contained 
I in the greater power. The misconception consists in conced- 
I ing, on the one hand, the power to classify residents and non- 
I residents, for the purpose of the writ of attachment, and then 
I from this concession, to argue that the power does not exist, 
| unless there be something in the cause of action, for which 
I the attachment is allowed to be issued, which justifies the 
I classification. As, however, the classification depends upon 
I residence and non-residence, and not upon the cause of action, 
I the attempted distinction is without merit.

The foregoing considerations dispose not only of the grounds 
I passed upon by the court below, but those pressed upon our 
I attention and which were subject to review in that court; 
I and as from them we conclude there was error in the judg- 
I ment of the lower court, its judgment must be

Reversed, and the case remanded for further proceedings in 
conformity to this opinion.

I SIOUX CITY TERMINAL RAILROAD AND WARE-

HOUSE COMPANY v. TRUST COMPANY OF 
NORTH AMERICA.

I CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE EIGHTH 

CIRCUIT.

No. 192. Argued January 23, 24, 1899. — Decided February 20, 1899.

I The Supreme Court of Iowa having repeatedly decided that in that State 
t e fact that a corporation of Iowa contracts a debt in excess of its 

°r limitation does not render the debt void, but, on
t e contrary, such debt is merely voidable, and is enforceable against the 
corporation and those holding under it, and gives rise only to a right of 
action on the part of the State because of the violation of the statute, or 
entails a liability on the officers of the corporation for the excessive
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debts so contracted, this court hol^ itself bound by those decisions, 
without determining whet^i’ as independent question, it would de-
cide that the issue of stick by<^ corporation, in excess of a statutory 
inhibition, is not void^ut merely vegetable.

The  facts ar^Vrev^nt to the controversy arising on 
this record are as Amow^i The Sioux City Terminal Rail-
road and Warehouse Company (hereafter designated as the 
Terminal Con^tnyAXvas, in 1889, incorporated under the 
general laws of the State of Iowa with an authorized capital 
of one million of dollars. In January, 1890, the corporation, 
by authority of its board of directors, authorized by its stock-
holders, mortgaged in favor of the Trust Company of North 
America its “grounds, franchises, liens, rights, privileges, 
lines of railway, side tracks, warehouses, storage houses, 
elevators and other terminal facilities . . . within the 
corporate limits of the city of Sioux City,” all of which prop-
erty was more fully described in the deed of mortgage. The 
purpose of the mortgage was to secure an issue of negotiable 
bonds with the interest to accrue thereon, the bonds being for 
the face value of one million two hundred and fifty thousand 
($1,250,000) dollars. The form of the bonds was described 
in the deed, and they were numbered from 1 to 1250 inclu-
sive. The deed contained a statement that the corporation 
“has full power and authority under the laws of the State 
of Iowa to create this present issue of bonds and to secure 
the same by mortgage of all its property, leases and fran-
chises.” The bonds thus secured were negotiated to innocent 
purchasers for value and the proceeds were applied to the 
credit of the company.

In 1893 the Terminal Company also mortgaged in favor of 
the Union Loan and Trust Company, an Iowa corporation, 
the property previously mortgaged, as above stated, this 
second mortgage being to secure one hundred and ninety 
promissory notes, fifty whereof were for one thousand dollars 
each and one hundred and forty whereof were for five thou-
sand dollars each, the total aggregating seven hundred and 
fifty thousand ($750,000) dollars. All the notes referred to 
in this mortgage bore the date of the deed, which contained
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the following covenant: “ The said party of the first part 
(that is, the mortgagor) hereby covenants that the said 
premises are free from all. incumbrances, excepting a deed 
of trust made on the first day of' January, a .d . 1890, by 
said party of the first part to the Triist Company of North 
America of Philadelphia, to secure the sum of one million 
two hundred and fifty thousand ($1,250,000) dollars of bonds, 
and the said party of the first part will warrant and defend 
the title unto the said party of the second part, its successors 
and assignees, against all persons whomsoever claiming the 
same, subject to the lien of the said prior deed of trust.”

On the tenth day of October, 1893, in the United States 
Circuit Court for the Northern District of Iowa, a bill was 
filed by certain national banks, citizens of other States than 
the State of Iowa, against the Terminal Company, E. H. 
Hubbard, as assignee of the Union Loan and Trust Company, 
and others, having for its object the foreclosure of the second 
mortgage above referred to. Without fully recapitulating 
the averments of the bill, it suffices to say that it alleged 
that the notes which were secured bv the second mortgage 
had been placed in the hands of the Union Loan and Trust 
Company in part for the benefit of certain claims against the 
Terminal Company held by the complainants; that the Union 
Loan and Trust Company had, in April, 1893, made an assign-
ment to E. H. Hubbard for the benefit of all its creditors, and 
that Hubbard had succeeded to the rights and obligations of 
the company of which he was assignee, and in which capacity 
he held the notes secured by the second mortgage, and the 
benefit of which the complainants were entitled to invoke for 
the purpose of procuring the payment of their claims. A re- 

| ceiver was prayed for and was appointed.
On the 23d of December, 1893, the Terminal Company, 

reciting the fact that the notes which were secured by the 
second mortgage for $750,000 had been drawn, and the mort-
gage given for the benefit of certain outstanding creditors 
whose claims amounted to $728,000, and that the notes cov- 
ered by the second mortgage had been placed in the hands of 
t e Union Loan and Trust Company for the benefit of such
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creditors; that the company had made an assignment to 
Hubbard, assignee, and in that capacity he had received tbe 
notes in question; that in a suit pending in the Northern 
District of Iowa, to foreclose said second mortgage, a question 
had arisen whether such creditors were entitled to avail them-
selves of the benefit of the second mortgage. Therefore, in 
order to allay any such question and to give the creditors 
intended to be covered by the second mortgage an undoubted 
right to claim under it, the deed conveyed absolutely to Hub-
bard, trustee, the property covered by the mortgage, giving 
to the trustee full power to realize and apply the property and 
rights to the discharge of the debts secured or intended to be 
secured as above stated. It suffices, for the purpose of this 
case, to give this outline of the deed in question, without 
stating all the various clauses found in it intended to accom-
plish the purpose which it had in view. The deed, however, 
contained this declaration: “This conveyance is made, how-
ever, with full notice of the assertion of the following claims 
against the said property, to wit, a certain mortgage or trust 
deed to the Trust Company of North America, of Phila-
delphia, Pennsylvania, as trustee, to secure certain bonds 
for the sum of one million two hundred and fifty thousand 
($1,250,000) dollars, and also certain mechanics’.liens to the 
amount of about $55,000, and also certain judgments to the 
amount of about $20,000. Nor shall said first party (that 
is, the transferrer) be understood to covenant that there 
are not other claims than those hereinbefore expressly men-
tioned, none of which, however, are to be considered and 
assumed by said second party, (Hubbard, trustee,) nor by 
the acceptance of this deed is he in anywise held to ad-
mit the validity of said trust deed liens, judgments or of any 
claims made or that may arise thereunder, nor shall this 
deed be held in any manner to operate as the merger of said 
mortgage to said Union Loan and Trust Company, but said 
mortgage shall at all times be kept in full force until all 
persons and corporations entitled and claiming benefits there-
under shall consent to its discharge, or so long as it maybe 
necessary to keep said mortgage in force for the protection
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of the title herein conveyed, or any interest claimed by virtue 
hereof.”

Default having taken place in the payment of the interest 
on the bonds secured by the first mortgage, the Trust Com-
pany of North America, as the trustee, filed its bill in the 
Circuit Court of the United States for the Northern District 
of Iowa for foreclosure. On the 20th of June, 1894, the 
court ordered the two foreclosure suits, that is, the one pre-
viously brought by certain national banks in October, 1893, 
and the one brought by the Trust Company of North Amer-
ica, to be consolidated, and appointed the same person who 
had been made receiver under the first bill also the receiver 
under the second. On July 23, 1895, the Credits Commuta-
tion Company, a corporation organized under the laws of the 
State of Iowa, filed its suit against the Terminal Company in 
the state court of Iowa in and for Woodbury County. It 
was alleged that the Credits Commutation Company had be-
come the holder and owner of a large number of the claims 
against the Terminal Company which were intended to be 
secured by the second mortgage and for whose benefit the 
deed to Hubbard, trustee, had been made. The relief sought 
was a judgment against the Terminal Company “ without 
prejudice to any rights or interests which the plaintiff (the 
Credits Commutation Company) may have as a holder of said 
notes in the said trust deed; ” that is, the deed of trust to 
Hubbard, trustee, for the benefit of the noteholders as already 
mentioned. On the day the suit was filed the Terminal 
Company answered, admitting the correctness of the claim, 
and judgment was then entered for $692,096.95 with interest, 
the whole without prejudice to the rights of the parties under 
the deed of trust as prayed for.

The Terminal Company in its answer to the suit for fore-
closure brought by the Trust Company of North America 
relied upon many defences, only one of which need be referred 
to, that is, that the bonds and the mortgage in favor of the 
said Trust Company of North America were ultra vires. 
However, it may be observed that the Terminal Company by 
its answer asserted that the rights of those entitled to claim



104 OCTOBER TERM, 1898.

Opinion of the Court.

under the second mortgage or the conveyance, made for their 
benefit to Hubbard, trustee, were paramount to the claims of 
the Trust Company of North America, or the bondholders 
under the first mortgage in favor of that company. The 
Credits Commutation Company intervened in the foreclosure 
proceedings, averring that the bonds secured by the deed in 
favor of the Trust Company of North America were void, 
because the Terminal Company at the time the bonds were 
executed was without lawful power to issue them or to secure 
them by mortgage. It was also claimed that in virtue of the 
judgment rendered in the state court the Credits Commutation I 
Company was a creditor of the Terminal Company to the 
amount of the judgment, and was entitled to avail itself of 
the rights accruing to it from the deed of conveyance made 
by the Terminal Company to Hubbard, trustee, and therefore 
that the Credits Commutation Company was entitled to be 
paid from the proceeds of the property sought to be foreclosed 
before the holders of the bonds secured by the deed which I 
had been made in favor of the Trust Company of North I 
America. I

The trial court decided in favor of the validity of the bonds I 
issued to the Trust Company of North America and of the I 
mortgage securing the same. 69 Fed. Rep. 441. On appeal 
to the Circuit Court of Appeals for the Eighth Circuit, the j 
judgment of the trial court was affirmed. 49 U. S. App. 523. I 
The case then, by the allowance of a writ of certiorari, was I 
brought to this court. I

Mr. Henry J. Taylor and Mr. John C. Coombs for the Rail- I 
road and Warehouse Company. I

Mr. Asa F. Call for the Trust Company. Mr. Joseph J- I 
Call was on his brief. I

Mr . Jus tice  White , after making the foregoing statement, | 
delivered the opinion of the court. I

The errors assigned and the discussion at the bar confine I
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the question to be decided solely to the validity of the negoti-
able bonds of the Terminal Company which were issued to 
the Trust Company of North America, and which were sold 
in open market to innocent purchasers for value and the pro-
ceeds of which inured to the benefit of the Terminal Company. 
The issue for decision is restricted to this question, since all 
the errors assigned and the contentions based upon them de-
pend on the assertion that the bonds issued to the Trust Com-
pany of North America, and the mortgage by which their 
payment was secured, were wholly void. This complete want 
of power in the Terminal Company is predicated upon cer-
tain requirements of the law of the State of Iowa, existing at 
the time of the incorporation of the Terminal Company, and 
of a provision in the charter of that company, inserted therein 
in compliance with the Iowa statute. The law of Iowa relied 
on is section 1611 of the Iowa Code of 1897, contained in the 
portion thereof relating to the organization of corporations, 
and is as follows:

“ Such articles must fix the highest amount of indebtedness 
or liability to which the corporation is at any one time to be 
subject, which in no case, except risks of insurance companies, 
and liabilities of banks not in excess of their available assets, 
not including their capital, shall exceed two thirds of its capi-
tal stock. But the provisions of this section shall not apply 
to the bonds or other railway or street railway securities, issued 
or guaranteed by railway or street railway companies of the 
State, in aid of the location, construction and equipment of 
railways or street railways, to an amount not exceeding six-
teen thousand dollars per mile of single track, standard gauge, 
or eight thousand dollars per mile of single track, narrow 
gauge, lines of road for each mile of railway or street railway 
actually constructed and equipped. Nor shall the provisions 
of this section apply to the debentures or bonds of any com-
pany incorporated under the provisions of this chapter, the 
payment of 'which shall be secured by an actual transfer of 
real estate securities for the benefit and protection of pur-
chasers thereof; such securities to be at least equal in amount 
to the par value of such bonds or debentures, and to be first
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liens upon unencumbered real estate worth at least twice the 
amount loaned thereon.”

The part of the foregoing section commanding the insertion 
in the charter of incorporated companies of the amount of 
liability for which the corporation could at one time be sub-
ject, and limiting such amount to two thirds of the capital 
stock, originated in the State of Iowa in the year 1851, and 
was continuously in force from the time of its adoption in the 
year in question up to the period when it was embodied in the 
Code of 1897. Iowa Code, 1851, Title 10, c. 43, § 676; Iowa 
Code, 1873, Title 9, § 1061. The subsequent portions of the 
section creating exceptions as to certain classes of railway 
bonds, and as to bonds secured by an actual transfer of real 
estate securities, originated, the one March 30, 1884, and the 
other March 30, in the year 1886, and continued in force until 
they were also incorporated in the Iowa Code of 1897. 20 
Iowa Laws, c. 22; 21 lb. c. 54. And section 1622 of the 
Iowa Code also contains the following cognate provision: 
“. . . If the indebtedness of any corporation shall exceed 
the amount of indebtedness permitted by law, the directors 
and officers of such corporation knowingly consenting thereto 
shall be personally and individually liable to the creditors of 
such corporation for such excess.”

The portion of the charter of the Terminal Company fixing, 
in obedience to the statutory requirement, the amount of the 
debt which could at any one time exist was as follows :

“The highest amount of indebtedness to which this (Termi-
nal) company shall at any time subject itself shall not exceed 
two thirds of the paid-up capital stock of said company, aside 
from the indebtedness secured by mortgage upon the real 
estate of the company.”

As the sum of the bonds which were issued and secured by 
the mortgage in favor of the Trust Company of North Amer-
ica exceeded the statutory limit and the amount stated in the 
charter, the question which arises first for consideration is this: 
Did this fact render them void ; and, secondarily, was the issue 
of bonds taken from out the operation of the general rule 
laid down in the statute by the exceptions mentioned in the
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latter portions thereof? As the claim that the bonds were 
void is based on the statutory provisions above referred to, it 
follows that we are compelled to primarily ascertain the mean-
in o- and operation of the state law. In making this inquiry 
we are constrained in the first place to inquire what construc-
tion has been placed upon the Iowa statute by the Supreme 
Court of that State, for it is an elementary principle that this 
court in interpreting a state statute will construe and apply it 
as settled by the court of last resort of the State, and will 
hence only form an independent judgment, as to the meaning 
of the state law, when there was no binding construction of 
such state statute by the court of last resort of the State. 
Nobles v. Georgia, 168 U. S. 398 ; Aberdeen Bank v. Chehalis 
County, 166 U. S. 440 ; Morley v. Lake Shore and Mich. South. 
Railway Co., 146 IT. S. 162, 166, and authorities there cited.

The subject-matter of the creation by an Iowa corporation 
of a debt in excess of the maximum amount fixed in its charter 
in accordance with the requirement of the statute, and also in 
excess of the sum limited by the state law, was considered by 
the Supreme Court of the State of Iowa in Garrett v. Bur-
lington Plough Co., (1886) 70 Iowa, 697. The case was this : 
An action was brought in chancery to foreclose a mortgage 
executed by the Burlington Plough Company, an Iowa corpora-
tion, to the plaintiff as a trustee for certain of its creditors 
upon real estate and personal property. The authorized capi-
tal stQck of the corporation was fifty thousand dollars. The 
maximum limit imposed by the articles of incorporation was the 
maximum imposed by the statute, that is, two thirds of the 
amount of the capital stock. The corporation had contracted 
an indebtedness in excess of the limitation fixed by the statute 
and fixed by the charter ; that is, with an authorized capital 
stock of fifty thousand dollars it had contracted an indebted-
ness exceeding fifty thousand dollars, of which total indebted-
ness the sums pressed in the foreclosure suit were a part. 
The defence to the suit was twofold : First, that the total debt 
of the corporation, including that sued on, was in excess of the 
two thirds limitation ; and, second, that the mortgage was 
void because it had been granted to protect certain directors



108 OCTOBER TERM, 1898.

Opinion of the Court.

of the corporation to the prejudice of its general creditors. 
The fact that the debt exceeded the two thirds allowed by 
the charter and the statute was admitted on the face of the 
record and stated by the court in its opinion to be unques-
tioned. The court said (p. 701):

“ Do the facts alleged in the answer, that the holders of the 
notes, as directors of the company, in the management of its 
affairs, contracted indebtedness beyond the limit prescribed 
by the articles of incorporation, and caused the mortgage to 
be executed to secure the amount due them, defeat their 
security, and give other creditors a right to share in the pro-
ceeds of the property mortgaged ? We do not understand 
counsel for defendants to claim that a debt of the corporation 
beyond the prescribed limits of its indebtedness is invalid, and, 
if held by a director of the corporation, cannot be enforced 
for that reason alone. It may be that a director would be 
answerable to stockholders or others for negligence or mis- 
management of the affairs of a corporation whereby debts 
were contracted in excess of the limitation prescribed in the 
articles of incorporation ; but it cannot be claimed that such a 
debt, for a consideration received by the corporation, cannot 
be enforced against it.”

Again referring to the same subject, the court said (p. 702):
“It is averred that the directors unlawfully contracted 

indebtedness of the corporation in excess of the limit pre-
scribed by its articles of incorporation. But this has nothing 
to do with the directors’ claims in controversy. As we have 
before said, they may be liable to proper parties for their neg-
ligence or unlawful acts, but honest contracts made with them 
are not defeated thereby.”

In Warfield v. Marshall County Canning Co., (1887) 72 
Iowa, 666, where a debt had been confessedly contracted by a 
corporation in excess of its charter limitation, confining the 
power of the corporation to create a debt to a sum not exceed-
ing one half of the capital stock actually paid in, the court, m 
considering the legal consequences of such excessive debt, said 
(p. 672):

“ The proposition is stated by counsel, but it is not, we
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think, insisted upon, that the mortgage is ultra vires, because 
the articles of incorporation provide ‘ that it shall be compe-
tent to mortgage the property of the company to the amount 
of not exceeding one half of the capital stock actually paid in.’ 
The question was determined adversely to appellant in Garrett 
n . Plough Co., before cited.”

It follows, then, that at the time of the issue of the bonds 
in favor of the Trust Company of North America, and of the 
execution of the deed of mortgage by which such bonds were 
secured, the Supreme Court of the State of Iowa had, in two 
cases, declared the law of that State to be that a debt con-
tracted in excess of the maximum limitation stated in the 
charter, in virtue of the provisions of the statute requiring 
that such maximum limit should be fixed, was not void, 
although the consequence of contracting a debt beyond the 
limitation might be to entail upon the officers of the corpora-
tion a personal liability for the amount thereof.

Light is thrown upon the condition of the law of the State 
of Iowa, on the question now before us, by a decision of the 
Supreme Court of that State, wherein it was called upon to 
consider issues arising from the identical contracts which are 
involved in this case. The cause was adjudged in the 
Supreme Court of Iowa after the decision of the trial court 
in this cause, and after that of the Circuit Court of Appeals. 
Without deciding that the construction given the statute by 
the Supreme Court of the State of Iowa at the time and un-
der the circumstances stated is necessarily controlling on this 
court, such interpretation, conceding that it is not controlling, 
is manifestly relevant for the purpose of elucidating the pre-
vious decisions of the Supreme Court of Iowa, and as indicat-
ing what was the settled law of that State at the time the 
contract in question was entered into and prior to the time 
when the controversy which this case presents originated in 
the courts of the United States. The decision in question is 
Beach v. Wakefield, (1898) 76 N. W. Rep. 688, (not yet reported 
in the official reports of the State of Iowa). The case as stated 
in the report thereof was this : Beach, a sub-contractor, com-
menced proceedings to establish and foreclose a mechanic’s



110 OCTOBER TERM, 1898.

Opinion of the Court.

lien on a depot built by the Terminal Company. Wakefield 
was the principal contractor for building the depot. He 
denied in part the claim of Beach, and sought also on his own 
behalf to be recognized as having a mechanic’s lien upon the 
depot. The Terminal Company, the Trust Company of North 
America and the Credits Commutation Company were parties 
to the cause. The decree of the Supreme Court of Iowa 
recognized in part a mechanic’s lien on the depot building 
paramount to the mortgage in favor of the Trust Company 
of North America, but adjudged that the bonds issued to the 
Trust Company of North America and the mortgage by 
which they were secured were paramount to the claim of the 
Credits Commutation Company and others holding junior 
mortgage rights. In considering the legal result of the 
creation of a debt in excess of the statutory limitation the 
court said (p. 694):

“A distinction is to be taken between contracts like this 
and those which, independent of statute, are in violation of 
public policy.' The creation of this indebtedness involved no 
moral turpitude. The making of the mortgage did not dis-
able the corporation from performing its duties to the public. 
The Terminal Company had a right to incur a debt, and to 
execute a mortgage to secure it. The only ground of com-
plaint is that it went further than the law permitted. Of this 
the State may complain, but the Terminal Company cannot; 
nor can any person whose rights are derived through the Ter-
minal Company, and who acquired such rights with knowledge 
of the mortgage lien.”

Again, in commenting on the same subject, the court said 
(p. 695):

“ We are aware that the security has been held invalid, and 
a right of recovery thereon denied, in many cases where an 
action has been permitted upon the common counts. But we 
think these cases will be found to involve contracts which 
were absolutely void and not, as in the case at bar, voidable 
only. This distinction is clearly preserved in the cases. In 
Garrett v. Plough Co., supra, the indebtedness exceeded the 
charter limit of the corporation, and the creditors had notice
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thereof when the transaction took place; and yet a right of 
recovery was allowed and the lien of the mortgage upheld.”

Recurring to the legal consequence, under the Iowa statute, 
of contracting a debt in excess of the statutory limit, the court 
said (p. 695):

“ It is said further that the plea of estoppel can be urged 
only in favor of the innocent, and that the bondholders here 
are not of that class, for they are held to notice of the corpo-
rate power of the Terminal Company. This rule has been 
applied in cases where the act done wras "wholly void because 
of an absolute want of power to sustain it and in cases where 
considerations of public policy intervened. Here, as repeat-
edly said, the act is voidable only. The statute does not even 
impose a penalty therefor.”

The argument, then, reduces itself to this : Although it was 
conclusively settled by the decisions of the State of Iowa at 
the time the contract in question was entered into, that a debt 
contracted by a corporation in excess of the statutory limita-
tion was in no sense of the word void, but on the contrary was 
merely voidable, that we nevertheless should, in enforcing the 
state statute, disregard the construction affixed to it by the 
Supreme Court of the State of Iowa, and hold that the act of 
the corporation in exceeding the limit of debt imposed by the 
statute or fixed in the charter in compliance with the statute 
was absolutely void. But to so decide would violate the ele-
mentary rule previously referred to, under which this court 
adopts and applies the meaning of a state statute as settled by 
the court of last resort of the State. As then under the Iowa 
law, the fact that the corporation contracted a debt in excess 
of the charter or statutory limitation did not render the debt 
void, but, on the contrary, such debt, by the settled rule in 
Iowa, was merely voidable, and was enforceable against the 
corporation and those holding under it, and gave rise only to 
a right of action on the part of the State because of the viola-
tion of the statute, or entailed, it would seem, a liability on 
the officers of the corporation for the excessive debt so con-
tacted, it follows that the "whole foundation upon which the 
errors assigned in this court must rest is without support in
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respect of Federal law, and therefore the decrees below were 
correctly rendered.

It is claimed/however, that this court is not obliged to fol-
low the Iowa decisions interpreting the statute of that State, 
because it is assumed that those decisions proceed alone upon 
the principle of estoppel. Estoppel, it is argued, is a matter 
of general and not of local law upon which this court must 
form an independent conclusion, even although in doing so it 
may disregard the rule established in the State of Iowa by 
the Supreme Court of that State. Whatever, it is argued, 
may be the rule in state courts, in this court it is settled that 
a corporation cannot be estopped from asserting that it is not 
bound by a corporate act which is absolutely void, citing, 
among other cases, Pullman! s Palace Car Co. v. Central Trans-
portation Co., 171 U. S. 138; California Bank v. Kennedy, 
167 U. S. 362; McCormick v. Market National Bank, 165 
U. S. 538; Central Transportation Co. v. Pullman! s Palace 
Car Co., 139 U. S. 24.

But we are not called upon, in the case before us, to decide 
the question thus raised, since it rests upon an assumption 
that the court of Iowa has decided that the corporation was 
by estoppel prevented from complaining of a void act. But 
the Supreme Court of Iowa has not so decided. On the con-
trary, whilst in the course of its opinions it has referred to 
the doctrine of estoppel, it expressly, in the cases cited, made 
the application of the doctrine depend upon the legal conclu-
sion found by it, that the act of a corporation in contracting 
a debt in excess of the statutory limit was not void but merely 
voidable, and for this reason the corporation, or those holding 
under it, could not be heard to assail the act in question. The 
decisions of this court which are relied upon considered the 
application of the doctrine of estoppel to corporate acts abso-
lutely void, and not its relation to contracts which were merely 
voidable. Whether, as an independent question, if we were 
enforcing the Iowa statute, we would decide that the issue 
of stock by a corporation in excess of a statutory inhibition 
was not void but merely voidable, need not be considered, 
since, as we have said, in applying an Iowa law, we follow
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the settled construction given to it by the Supreme Court of 
that State.

It necessarily follows that the decrees of the Circuit Court 
and of the Circuit Court of Appeals were correct, and both 
are therefore

________ Affirmed.

BAUSMAN v. DIXON.

ERROR TO THE SUPREME COURT OF THE STATE OF WASHINGTON.

No. 197. Argued and submitted January 25,1899. —Decided February 20,1899.

A receiver of a railroad in a State, appointed by a Circuit Court of the 
United States, is not authorized by the fact of such appointment to bring 
here for review a judgment in a court of the State against him, when no 
other cause exists to give this court jurisdiction.

The  case is stated in the opinion.

Mr. Frederick Hausman for plaintiff in error.

Mr. John E. Humphries and Mr. Edward P. Edsen for 
defendant in error submitted on their brief, on which were 
also Mr. William E. Humphrey, Mr. Harrison Hostwick and 
Mr. C. E. Hemsbery.

Mr . Chief  Just ice  Fuller  delivered the opinion of the 
court.

Dixon brought an action in the Superior Court of King 
County, Washington, against Bausman, receiver of the Ranier 
Power and Railway Company, to recover damages for injuries 
sustained by reason of defendant’s negligence. The complaint 
alleged that the Ranier Power and Railway Company was 
a corporation organized under the laws of Washington, and 
engaged in operating a certain street railway in the city of 
Seattle; that June 13, 1893, one Backus was duly appointed 
by the Circuit Court of the United States for the District of 
Washington, receiver of the company, and qualified and served

VOL. CLXXm—8
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as such until February 11, 1895, when he was succeeded by 
Bausman; and that the injury of which plaintiff complained 
was inflicted in the course of the operation of the railway, on 
June 15, 1893. The answer denied that Bausman’s prede-
cessor in office had employed Dixon; and that Dixon’s in-
juries were caused by negligence; and set up contributory 
negligence as an affirmative defence. The action was tried 
by a jury and a verdict rendered in favor of Dixon, the jury 
also returning answers to certain questions of fact specially 
propounded. A motion for new trial was overruled and judg-
ment entered on the verdict, and the cause was carried to the 
Supreme Court of Washington, which affirmed the judgment, 
(17 Washington, 304,) whereupon this writ of error was 
allowed.

We are unable to find adequate ground on which to main-
tain jurisdiction. The contention of plaintiff in error seems 
to be that because of his appointment as receiver the judg-
ment against him amounts to a denial of the validity of an 
authority exercised under the United States or of a right or 
immunity specially set up or claimed under a statute of the 
United States. It is true that the receiver was an officer of 
the Circuit Court, but the validity of his authority as such 
was not drawn in question, and there was no suggestion in 
the pleadings, or during the trial, or, so far as appears, in the 
state Supreme Court, that any right the receiver possessed as 
receiver was contested, although on the merits the employ-
ment of plaintiff was denied, and defendant contended that 
plaintiff had assumed the risk which resulted in the injury, 
and had also been guilty of contributory negligence. The 
mere order of the Circuit Court appointing a receiver did not 
create a Federal question under section 709 of the Revised 
Statutes, and the receiver did not set up any right derived 
from that order, which he asserted was abridged or taken 
away by the decision of the state court. The liability to 
Dixon depended on principles of general law applicable to the 
facts, and not in any way on the terms of the order.

We have just held in Capital National Bank of Lincoln v. 
The First National Bank of Cadiz, 172 U. S. 425, that where
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the receiver of a national bank was a party defendant in the 
state courts, contested the issues on a general denial, and set 
up no claim of a right under Federal statutes withdrawing 
the case from the application of general law, this court had 
no jurisdiction to revise the judgment of the highest court of 
the State resting thereon; and, certainly, an officer of the 
Circuit Court stands on no higher ground than an officer of 
the United States.

Defendant did not deny that he was amenable to suit in the 
state courts; he did not claim immunity as receiver from suit 
without previous leave of the Circuit Court, and could not have 
done so in view of the act of March 3, 1887, c. 373, 24 Stat. 
552; all the questions involved were questions of general law, 
including the inquiry whether one person holding the office of 
receiver could be held responsible for the acts of his prede-
cessor in the same office; and the judgment specifically pre-
scribed that the “ said amount and judgment is payable out 
of the funds held by said Bausman, as receiver of said com-
pany, which come into the hands of said receiver and are held 
by him as receiver, and funds belonging to the receivership 
which are applicable for that purpose which may hereafter 
come into the receiver’s hands, or under direction of the 
court appointing such receiver.”

Section three of the act of March 3, 1887, provides that: 
“Every receiver or manager of any property appointed by 
any court of the United States may be sued in respect of 
any act or transaction of his in carrying on the business 
connected with such property, without the previous leave of 
the court in which such receiver or manager was appointed; 
but such suit shall be subject to the general equity jurisdic-
tion of the court in which such receiver or manager was ap-
pointed, so far as the same shall be necessary to the ends of 
justice.” It is not denied that this action was prosecuted and 
this judgment rendered in accordance therewith.

The writ of error is
Dismissed.
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MULLEN v. WESTERN UNION BEEF COMPANY.

ERROR TO THE COURT OF APPEALS OF THE STATE OF COLORADO.

No. 153. Argued and submitted January 18,1899. —Decided February 20,1899.

On the facts stated by the court in its opinion, it declines to hold that it 
affirmatively appears from the record that a decision could not have been 
had in the Supreme Court of the State, which is the highest court in the 
State; and this being so, it holds that the writ of error must be dis-
missed.

This  was an action brought by Mullen and McPhee against 
the Western Union Beef Company, in the district court of 
Arapahoe County, Colorado, to recover damages for loss of 
stock occasioned by the communication from cattle of defend-
ant to cattle of plaintiffs of the disease known as splenetic or 
Texas fever, by the importation into Colorado of a herd of 
Texas cattle, in June, 1891, and suffering them to go at large, 
in violation of the quarantine rules, regulations and orders of 
the United States Department of Agriculture, in accordance 
with the act of Congress approved May 29,1884, c. 60, entitled 
“ An act for the establishment of a Bureau of Animal Indus-
try, etc.,” 23 Stat. 31; and the act approved July 14, 1890, 
c. 707, 26 Stat. 287; and in violation of the quarantine rules 
and regulations of the State of Colorado. The trial resulted 
in a verdict for defendant, on which judgment was entered. 
Plaintiffs sued out a writ of error from the Court of Appeals 
of the State of Colorado and the judgment was affirmed, 
whereupon the present writ of error was allowed.

The Court of Appeals held that the question of violation 
by defendant of the quarantine rules and regulations of the 
State need not be considered because “ upon sufficient evi-
dence, it was settled by the jury in defendant’s favor;” that 
“ no question of negligence generally in the shipment and man-
agement of the cattle is presented by the record; ” and that 
the theory on which the case had been tried below and was 
argued in that court was that “ if the loss of the plaintiffs
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cattle was in consequence of disease communicated by the 
cattle of the defendant, its liability depends upon its acts 
with reference to rules and regulations which it was legally 
bound to observe.”

The regulations of the Secretary of Agriculture were as 
follows :

“ Regulations Concerning Cattle Transportation.
“ Unite d  States  Dep artment  of  Agri cul tur e , 

Off ice  of  the  Secretary , 
Washingt on , D. C., February 5, 1891.

“ To the managers and agents of railroad and transportation 
companies of the United States, stockmen and others :
“ In accordance with section 7 of the act of Congress ap-

proved May 29, 1884, entitled ‘ An act for the establishment 
of a Bureau of Animal Industry, to prevent the exportation 
of diseased cattle and to provide means for the suppression 
and extirpation of pleuro-pneumonia and other contagious 
diseases among domestic animals,’ and of the act of Congress 
approved July 14, 1890, making appropriation for the Depart-
ment of Agriculture for the fiscal year ending June 30, 1891, 
you are notified that a contagious and infectious disease known 
as splenetic or southern fever exists among cattle in the follow-
ing-described area of the United States: . . . From the 
15th day of February to the 1st day of December, 1891, no 
cattle are to be transported from said area to any portion of 
the United States north or west of the above-described line, 
except in accordance with the following regulations.”

[Here followed a series of stringent rules concerning the 
method to be pursued in transporting cattle from the infected 
districts.]

“United  States  Depa rtme nt  of  Agri cul tur e , 
Offi ce  of  the  Secret ary , 

Washington , D. C., April 23, 1891.
“Notice is hereby given that cattle which have been at 

least ninety days in the area of country hereinafter described
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may be moved from said area by rail into the States of Col-
orado, Wyoming and Montana for grazing purposes, in ac-
cordance with the regulations made by said States for the 
admission of southern cattle thereto.

“ Provided:
“ 1. That cattle from said area shall go into said States 

only for slaughter or grazing, and shall on no account be 
shipped from said States into any other State or Territory of 
the United States before the 1st day of December, 1891.

“ 2. That such cattle shall not be allowed in pens or on 
trails or ranges that are to be occupied or crossed by cattle 
going to the eastern markets before December 1, 1891, and 
that these two classes shall not be allowed to come in con-
tact.

“ 3. That all cars which have carried cattle from said area 
shall, upon unloading, at once be cleaned and disinfected in 
the manner provided by the regulations of this department of 
February 5, 1891.

“ 4. That the state authorities of the States of Colorado, 
Wyoming and Montana agree to enforce these provisions.”

The court, after stating that the territory described in both 
orders included that from which the defendant’s cattle were 
shipped, said : “ It is the rules relating to the isolation of cat-
tle moved from infected districts, and more particularly the 
second proviso of the second order, which were claimed to 
have been violated by the defendant.”

And it was then ruled that the regulations were not bind-
ing, as it was not shown that the State had agreed to them; 
that they were not authorized by the statute; that “ the sec-
ond provision undertakes to regulate the duties in relation to 
them [the cattle], of the persons by whom they might be 
removed after their arrival in the State, and it is upon this 
provision that plaintiffs’ reliance is chiefly placed. After be-
coming domiciled within the State their management would 
be regulated by its laws and not by the act of Congress. Any 
violation of the Federal law in connection with the cattle 
would consist in their removal. The disposition of them after-
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wards was not within the scope of the statute.” 9 Colorado, 
497. 49 Pac. Rep. 425.

Mr. T. B. Stuart for plaintiffs in error. Mr. IF. C. Kings-
ley filed briefs for the same.

Mr. C. S. Thomas and Mr. IF. H. Bryant for defendant in 
error submitted on their brief, on which was also Mr. H. H. 
Lee.

Mk . Chief  Jus tice  Fuller  delivered the opinion of the 
court.

We are met on the threshold by the objection that the writ 
of error runs to the judgment of the Court of Appeals, and 
cannot be maintained, because that is not the judgment of 
the highest court of the State in 'which a decision could be 
had.

The Supreme Court of Colorado is the highest court of the 
State, and the Court of Appeals is an intermediate court, 
created by an act approved April 6, 1891, (Sess. Laws, Col. 
1891,118,) of which the following are sections:

“ Section  1. No writ of error from, or appeal to, the Su-
preme Court shall lie to review the final judgment of any in-
ferior court, unless the judgment, or in replevin, the value 
found exceeds two thousand five hundred dollars, exclusive of 
costs. Provided, this limitation shall not apply where the 
matter in controversy relates to a franchise or freehold, nor 
where the construction of a provision of the Constitution of 
the State or of the United States is necessary to the deter-
mination of a case. Provided, further, that the foregoing 
limitation shall not apply to writs of error to county courts.”

“Section  4. That the said court shall have jurisdiction:
“ First—To review the final judgments of inferior courts 

of record in all civil cases and in all criminal cases not capital.
1 1 Second—It shall have final jurisdiction, subject to the 

limitations state.d in subdivision 3 of this section, where the 
judgment, or in replevin the value found is two thousand five 
hundred dollars, or less, exclusive of costs.
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“ Third — It shall have jurisdiction, not final, in cases where 
the controversy involves a franchise or freehold, or where the 
construction of a provision of the Constitution of the State, 
or of the United States, is necessary to the decision of the 
case; also, in criminal cases, or upon writs of error to the 
judgments of county courts. Writs of error from, or appeals 
to, the Court of Appeals shall lie to review final judgments, 
within the same time and in the same manner as is now or 
may hereafter be provided by law for such reviews by the 
Supreme Court.”

The Supreme Court of Colorado has held in respect of its 
jurisdiction under these sections, that whenever a constitu-
tional question is necessarily to be determined in the adjudi-
cation of a case, an appeal or writ of error from that court 
will lie ; that “ it matters but little how such question is raised 
■whether by the pleadings, by objections to evidence or by 
argument of counsel, provided the question is by some means 
fairly brought into the record by a party entitled to raise it;” 
but “ it must fairly appear from an examination of the record 
that a decision of such question is necessary, and also that the 
question raised is fairly debatable,” Trimble v. People, 19 
Colorado, 187 ; and also that “ when it appears by the record 
that a case might well have been disposed of without constru-
ing a constitutional provision, a construction of such provision 
is not so necessary to a determination of the case as to give 
this court jurisdiction to review upon that ground,” Arapahoe 
County v. Board of Equalization, 23 Colorado, 137; and, 
again, that “ unless a constitutional question is fairly debat-
able, and has been properly raised, and is necessary to the 
determination of the particular controversy, appellate juris-
diction upon that ground does not exist.” Madden v. Day, 
24 Colorado, 418.

This record discloses that defendant insisted throughout 
the trial that the acts of Congress relied on by plaintiffs weie 
unconstitutional if construed as authorizing the particulai 
regulations issued by the Secretary.

When plaintiffs offered the rules and regulations in evl 
dence, which they contended defendant had violated, defend
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ant objected to their admission on the two grounds that they 
were not authorized by the acts of Congress, and that, if they 
were, such acts were unconstitutional. The objection was 
overruled and defendant excepted.

The regulations having been introduced in evidence, plain-
tiffs called as a witness, among others, a special agent of the 
Department of Agriculture, who was questioned in respect 
of their violation, to which defendant objected and excepted 
on the same grounds.

At the conclusion of plaintiffs’ case, a motion for non-suit 
was made by defendant, the unconstitutionality of the acts 
under which the regulations were made being again urged, 
and an exception taken to the denial of the motion.

The trial then proceeded, and, at its close, defendant re-
quested the court to give this instruction: “ The court in-
structs the jury that the act of Congress and the rules and 
regulations made under the same which the plaintiffs allege 
to have been violated, are not authorized by the Constitution 
of the United States, and are not valid subsisting laws or 
rules and regulations with which the defendant is bound to 
comply, and any violation of the same would not, of itself, 
be an act of negligence, and you are not to consider a viola- 
tion of the same as an act of negligence in itself in arriving 
at a verdict in this case.”

This instruction was objected to and was not given, though 
no exception appears to have been thereupon preserved.

On behalf of plaintiffs the court was asked to instruct the 
jury as follows:

“ If the jury are satisfied from the evidence that the defend-
ant company failed to comply with paragraph two of the rules 
and regulations of the United States Department of Agriculture 
of April 23,1891, and that the defendant company did not put 
its cattle in pens or on trails or ranges that were to be occupied 
or crossed by the plaintiffs’ cattle going to eastern markets 
before December, 1891, so that these two classes should not 
come in contact, then that constitutes negligence and want of 
reasonable care on the part of the defendant, and you need 
not look to any other evidence to find that the defendant did
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not use reasonable care in this case, and that the defendant 
was guilty of negligence.”

This was refused by the court and plaintiffs excepted. But 
the court charged the jury that the rule promulgated by the 
Secretary of Agriculture “ would have the effect to give to 
this defendant notice that the United States authorities having o 
in charge the animal industries, so far as the Government of the 
United States may control it, were of the opinion that it was 
unsafe to ship cattle from Kimble County at that period of the 
year into Colorado and graze them upon lands that were being 
occupied by other cattle intended for the eastern market, or to 
allow them to co-mingle with them.” To this modification of 
the instruction requested plaintiffs saved no specific exception.

After the affirmance of the judgment by the Court of Ap-
peals, plaintiffs filed a petition for a rehearing, the eighth speci-
fication of which was that —

“ This court erred in holding and deciding that the rules 
and regulations promulgated by the Secretary of Agriculture 
on April 23, 1891, as shown by the record herein, were not 
applicable to the herd of cattle which the defendant in error 
imported into Colorado in June, 1891, as shown by the record 
herein, for the reason, as this court held, that after said cattle 
were domiciled in Colorado their management must be regu-
lated by the state laws, and not by the act of Congress, and 
that the disposition of said cattle afterwards was not within 
the scope of Federal authority.”

It thus appears that if the trial court and the Court of Ap-
peals had been of the opinion that the Secretary’s rules and 
regulations were within the terms of the authority conferred 
by the statutes, and that non-compliance therewith would 
have constituted negligence per se, those courts "would have 
been necessarily compelled to pass upon the constitutionality 
of the acts, which question was sharply presented by defend-
ant. And it is also obvious that if the Supreme Court had 
been applied to and granted a writ of error, and that court 
had differed with the conclusions of the Court of Appeals, 
arrived at apart from constitutional objections, the validity of 
the acts and regulations would have been considered.
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The Court of Appeals seems to have been of opinion that 
after the cattle arrived in Colorado, Congress had no power to 
regulate their disposition, and hence that the regulations were 
not binding. And the question of power involved the con-
struction of a provision of the Constitution of the United 
States. At the same time its judgment may fairly be said to 
have rested on the view that the statutes did not assert the 
authority of the United States, but conceded that of the State, 
in this regard; and that the regulations were not within the 
terms of the statutes. But, if the case had reached the Supreme 
Court, that tribunal might have ruled that the judgment could 
not be sustained on these grounds, and then have considered 
the grave constitutional question thereupon arising.

And although the Supreme Court might have applied the 
rule that where a judgment rests on grounds not involving a 
constitutional question it will not interfere, we cannot assume 
that that court would not have taken jurisdiction, since it has 
not so decided in this case, nor had any opportunity to do so.

We must decline to hold that it affirmatively appears from 
the record that a decision could not have been had in the 
highest court of the State, and, this being so, the writ of error 
cannot be sustained. Fisker v. Perkins, 122 U. S. 522.

Writ of error dismissed.

HENRIETTA MINING AND MILLING COMPANY v. 
GARDNER.

app eal  from  the  suprem e cour t  of  THE TERRITORY OF ARI-

ZONA.

No. 140. Argued January 16,1890. — Decided February 20,1899.

The provisions in the Revised Statutes of Arizona of 1887, c. 42, § 3, con-
cerning the commencement of process for attachment, are inconsistent 
with those concerning the same subject contained in the act of March 6, 

891 ; and although chapter 42 is not expressly repealed by the act of 
891, it must be held to be repealed by the later act on the principle laid 
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down in United States v. Tynen, 11 Wall. 88,92, that “ when there are two 
acts on the same subject the rule is to give effect to both if possible; 
but if the two are repugnant in any of their provisions, the latter act 
without any repealing clause operates, to the extent of the repugnancy, 
as a repeal of the first.”

The  case is stated in the opinion.

J/r. Frank A. Johnson for appellant. Mr. William II. 
Barnes filed a brief for same.

Mr. S. M. Stockslager for appellee. Mr. George C. Heard 
was on his brief.

Mr . J ustice  Mc Kenna  delivered the opinion of the court.

This is an appeal from a judgment of the Supreme Court 
of the Territory of Arizona, affirming a judgment of the dis-
trict court of the fourth judicial district, in and for Yavapai 
County, for $12,332.08 in favor of appellee and against appel-
lant, who was plaintiff in error below. The action was upon 
an open account and a large number of assigned accounts. 
An attachment was sued out and the mines and mining prop-
erty of appellant company were seized. Judgment was ren-
dered by default, and the property attached ordered sold.

The judgment is attacked on two grounds: (1) That there 
was no personal service on appellant; (2) that the attachment 
was void because the writ was issued before the issuance of 
summons.

It is conceded that the appellant is an Illinois corporation, 
and that there was no personal service upon it. Was the 
attachment issued in accordance with the statutes of Arizona? 
If it was not, the judgment must be reversed. Pennoyer 
Neff, 95 U. S. 714.

The record shows that the complaint was filed December!, 
1894; that on the 24th of that month affidavit and bond for 
attachment were filed and the writ was issued. The return 
shows the seizure of the property on the 26th of December, 
the day summons was issued.
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The Revised Statutes of Arizona of 1887, chapter 1 of title 
IV, provided for attachments and garnishments as follows:

“40 (Sec. 1). The judges and clerks of the district courts 
and justices of the peace may issue writs of original attach-
ment returnable to their respective courts, upon the plaintiff, 
his agent or attorney, making an affidavit in writing, stating 
one or more of the following grounds:

“ 1. That the defendant is justly indebted to the plaintiff, 
and the amount of the demand ; and,

“ 2. That the defendant is not a resident of the Territory, 
or is a foreign corporation, or is acting as such ; or,

“3. That he is about to remove permanently out of the 
Territory, and has refused to pay or secure the debt due 
the plaintiff; or,

“4. That he secretes himself, so that the ordinary process 
of law cannot be served on him; or,

“5. That he has secreted his property, for the purpose of 
defrauding his creditors; or,

“ 6. That he is about to secrete his property for the purpose 
of defrauding his creditors; or,

“7. That he is about to remove his property out of the 
Territory,- without leaving sufficient remaining for the pay-
ment of his debts; or,

“8. That he is about to remove his property, or a part 
thereof, out of the county where the suit is brought, with 
intent to defraud his creditors; or,

“9. That he has disposed of his property, in whole or in 
part, with intent to defraud his creditors; or,

“ 10. That he is about to dispose of his property with intent 
to defraud his creditors; or,

“11. That he is about to convert his property, or a part 
thereof, into money, for the purpose of placing it beyond 
the reach of his creditors; or,

“ 12. That the debt is due for property obtained under false 
pretences.

“41 (Sec. 2). The affidavit shall further state:
1. That the attachment is not sued out for the purpose of 

injuring or harassing the defendant; and,
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“2. That the plaintiff will probably lose his debt unless 
such attachment is issued.

u 42 (Sec. 3). No such attachment shall issue until the suit 
has been duly instituted, but it may be issued in a proper 
case either at the commencement of the suit or at any time 
during its progress.

“ 43 (Sec. 4). The writ of attachment above provided for 
may issue, although the plaintiff’s debt or demand be not due, 
and the same proceeding shall be had thereon as in other 
cases, except that no final judgment shall be rendered against 
the defendant until such debt or demand shall become due.”

Paragraph 649 provides that “ all civil suits in courts of 
record shall be commenced by complaint filed in the office 
of the clerk of such court.” Therefore, if paragraph 42 (sec-
tion 3) was in force at the time the writ of attachment was 
issued, to wit, on the 24th of December, 1894, there is no 
doubt of the validity of the writ. But it is contended that 
the paragraph was not in force, because, it is claimed, it had 
been repealed by an act passed by the legislative assembly of 
the Territory, approved March 6, 1891.

This act is entitled “An act to amend chapter 1, title 4, 
entitled ■ Attachments and garnishments,’ Revised Statutes of 
Arizona, 1887.” Section 1 is as follows:

“ Section  1. Paragraph 40, being section 1, chapter 1, title 
4, Revised Statutes of Arizona, 1887, is hereby amended so as 
to read as follows:

“ The plaintiff at the time of issuing the summons, or at 
any time afterward, may have the property of the defendant 
attached, as security for the satisfaction of any judgment 
that may be recovered, unless the defendant gives security to 
pay such judgment as in this act provided in the following 
cases :

“ First. In an action upon a contract, express or implied, 
for the direct payment of money where the contract is made 
or is payable in this Territory, and is not secured by any 
mortgage or lien upon real or personal property, or any pledge 
of personal property.

“ Second. When any suit be pending for damages, and the



HENRIETTA MINING & MILLING CO. v. GARDNER. 127

Opinion of the Court.

defendant is about to dispose of or remove his property 
beyond the jurisdiction of the court in which the action is 
pending, for the purpose of defeating the collection of the 
judgment.

“ Third. In any action upon a contract, express or implied, 
against the defendant not residing in this Territory or a for-
eign corporation doing business in this Territory.

“ Sec . 2. Paragraph 41, being section 2, chapter 1, title 4, 
Revised Statutes of Arizona, 1887, is hereby amended so as to 
read as follows:

“ Section 2. The clerk of the court or justice of the peace 
must issue the writ of attachment upon receiving an affidavit 
by or on behalf of the plaintiff, showing —

“First. That the defendant is indebted to the plaintiff 
upon a contract, express or implied, for the direct payment of 
money, and that such contract was made or is payable in this 
Territory, and that the payment of the same has not been 
secured as provided in section 1 of this act, and shall specify 
the character of the indebtedness, that the same is due to 
plaintiff over and above all legal set-offs or counter claims, 
and that demand has been made for the payment of the 
amount due; or,

“Second. That the defendant is indebted to the plaintiff, 
stating the amount and character of the debt; that the same 
is due over and above all legal set-offs and counter claims; 
and that the defendant is a non-resident of this Territory or 
is a foreign corporation doing business in this Territory; or,

“Third. That an action is pending between the parties, and 
that defendant is about to remove his property beyond the 
jurisdiction of the court to avoid payment of the judgment; 
and,

“Fourth. That the attachment is not sought for wrongful 
or malicious purpose, and the action is not prosecuted to hin-
der or delay any creditor of the defendant.

“ Sec . 3. Paragraph 43, being section 4, chapter 1, title 4, 
Revised Statutes of Arizona, 1887, is hereby repealed.

“Sec . 4. Paragraph 47, being section 8, chapter 1, title 4, 
Revised Statutes of Arizona, 1887, is hereby amended by
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striking out the word ‘original’ where it occurs in the first 
line of said section.

“ Sec . 5. Paragraph 50, being section 11, chapter 1, title 4, 
Revised Statutes of Arizona, 1887, is hereby amended by 
striking out the word ‘ repleviable ’ where it occurs in line five 
of said section.

“ Sec . 6. All acts and parts of acts in conflict with this act 
are hereby repealed, and this act shall take effect and be in 
force from and after its passage.

“ Approved March 6, 1891.”
The amending act is more than a revision of the provisions 

of the statute of 1887 : it is a substitute for them. It, how-
ever, does not expressly repeal paragraph 42. Does it do so 
by implication ? Expressing the rule of repeal by implication, 
Mr. Justice Strong, in Henderson? s Tobacco Company, 11 
Wall. 657, said:

“ Statutes are indeed sometimes held to be repealed by sub-
sequent enactments, though the latter contain no repealing 
clauses. This is always the rule when the provisions of the 
latter acts are repugnant to those of the former, so far as they 
are repugnant. The enactment of provisions inconsistent with 
those previously existing manifests a clear intent to abolish 
the old law. In United States v. Tynen it was said by Mr. 
Justice Field, that ‘when there are two acts upon the same 
subject, the rule is to give effect to both, if possible. But if 
the two are repugnant in any of their provisions the latter 
act, without any repealing clause, operates to the extent of 
the repugnancy as a repeal of the first; and even where two 
acts are not, in express terms, repugnant, yet, if the latter act 
covers the whole subject of the first, and embraces new pro-
visions, plainly showing that it was intended as a substitute 
for the first act, it will operate as a repeal of that act.’ For 
this several authorities were cited, some of which have been 
cited on the present argument. This is, undoubtedly, a sound 
exposition of the law. But it must be observed that the doc-
trine asserts no more than that the former statute is impliedly 
repealed, so far as the provisions of the subsequent statute are 
repugnant to it, or so far as the latter statute, making new
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provisions, is plainly intended as a substitute for it. "Where 
the powers or directions under several acts are such as may 
well subsist together, an implication of repeal cannot be 
allowed.”

May paragraph 40, as amended, subsist with paragraph 42 ? 
Certainly not, if the former prescribes the time when the 
writ of attachment may be issued, and not the time when 
it may be levied. Its identical language was section 120 
of the Practice Act of California, and was continued as 537 of 
the Code of Civil Procedure of said State, and was such at 
the time the act of 1891 of Arizona was passed. When part 
of the Practice Act, it was construed by the Supreme Court 
of California in the case of Low v. Henry, 9 California, 538. 
Mr. Justice Burnett, speaking for the court, said:

“The twenty-second section of the Practice Act provides 
that a suit shall be commenced by the filing of a complaint 
and the issuance of a summons; and the one hundred and 
twentieth section allows the plaintiff, ‘ at the time of issuing 
the summons, or at any time afterwards,’ to have the prop-
erty of the defendants attached. These provisions must be 
strictly followed, and the attachment, if issued before the 
summons, is a nullity. Ex parte Cohen, 6 California, 318. 
The issuance of the summons afterwards cannot cure that 
which was void from the beginning.”

Counsel for appellee, however, urges that this decision is 
explained by the fact that by the California laws a suit was 
commenced by filing a complaint and the issuance of a sum-
mons, and that the decision of the court was that the attach-
ment having been issued before summons was issued, it was 
issued before the commencement of suit, and hence was void 
on that ground. We think not. “To have the property of 
the defendant attached ” was construed to mean the issuance 
of the attachment, and it was held to be a nullity if done 
before the summons was issued. If, however, ambiguity could 
arise under the Practice Act and the Code of Civil Procedure 
as originally passed, it could not arise after the code was 
amended in 1874, and as it existed at the time of the Arizona 
enactment of 1891. At that time the issuance of summons

VOL. CLXXHI—9
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was not the commencement of the action. The amendment 
of 1874 (Amendment of the Codes 1873-4, 296) provided that 
“civil actions in the courts of the State are commenced by 
filing a complaint,” (section 405,) and summons may be issued 
at any time within one year thereafter (section 406). Section 
537, which provided for the issuance of an attachment and 
which was adopted by the Arizona statute, was not changed. 
Notwithstanding the amendment of 1874, we have been cited 
to no case reversing or modifying Low v. Henry, nor is it 
claimed that the practice did not continue in accordance with 
the ruling in that case. Indeed, how could there be change? 
The provisions of the code did not need further interpreta-
tion. The procedure was clearly defined. An action was 
commenced by filing a complaint. Within a year summons 
might be issued, and when issued the plaintiff might have 
the property of the defendant attached, that is, have an 
attachment issued.

The language of paragraph 40, as amended in 1891, having 
been taken from the California code, it is presumed that it 
was taken with the meaning it had there, and hence we hold 
it worked a repeal of paragraph 42 of the Revised Statutes 
of Arizona of 1887; and the judgment of the Supreme Court 
of the Territory is

Reversed and the cause remanded for further proceedings in 
accordance with this opinion.
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MERRILL v. NATIONAL BANK OF JACKSON-
VILLE.

SAME v. SAME.

app eals  from  the  circuit  court  of  app eals  for  the  fif th  
CIRCUIT.

Nos. 54, 55. Argued October 20, 21,1898. —Decided February 20,1899.

As the controversy in this case involved the question on what basis divi-
dends in insolvency should have been declared, and therein the enforce-
ment of the trust in accordance with law, this court has jurisdiction of 
it in equity.

Less than two years having elapsed from the payment of the first dividend 
to the filing of this bill, and the other creditors of the bank not having 
been harmed by the delay, no presumption of laches is raised, nor can 
an estoppel properly be held to have arisen.

A secured creditor of an insolvent national bank may prove and receive 
dividends upon the face of his claim as it stood at the time of the decla-
ration of insolvency, without crediting either his collaterals, or collec-
tions made therefrom after such declaration, subject always to the 
proviso that dividends must cease when, from them and from collaterals 
realized, the claim has been paid in full.

On  the seventeenth day of July, a .d . 1891, the First National 
Bank of Palatka, Florida, a banking association incorporated 
under the laws of the United States, having its place of busi-
ness at Palatka, Florida, failed and closed its doors. Subse-
quently T. B. Merrill was duly appointed receiver of the bank 
by the Comptroller of the Currency, and entered upon the dis-
charge of his duties. At the time of the failure of the bank, 
it was indebted to the National Bank of Jacksonville in the 
sum of $6010.47, on sundry drafts, which indebtedness was 
unsecured; and also in the sum of $10,093.34, being $10,000, 
and interest, for money borrowed June 5, 1891, evidenced by 
a certificate of deposit, which was secured by sundry notes be-
longing to the First National Bank of Palatka, attached to the 
certificate as collateral. These notes aggregated $10,896.22, 
the largest being a note of A. L. Hart for $5350.22. The
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National Bank of Jacksonville proved its claim upon the un-
secured drafts for $6010.47, and as to this there was no con-
troversy. It also offered to prove its claim for $10,093.34, but 
the receiver would not permit it to do this, and, under the rul-
ing of the Comptroller of the Currency, it was ordered first 
to exhaust the collaterals given to secure the certificate of 
deposit, and then to prove for the balance due, after applying 
the proceeds of the collaterals in part payment.

The Jacksonville Bank collected all the notes excepting that 
of A. L. Hart, obtained a judgment on the latter, which it as-
signed and transferred to the receiver, applied the proceeds of 
the collaterals which it had collected to its claim on the certifi-
cate, and proved for the balance due thereon, being the sum of 
$4496.44. On December 1, 1892, a dividend of $1573.75 was 
paid on the claim as thus proven, and on May 17, 1893, a 
second dividend of $449.64 was paid.

On the eleventh of September, 1894, the Jacksonville Bank 
filed its bill of complaint in the Circuit Court of the United 
States for the Southern District of Florida against Merrill as 
receiver, which set forth the foregoing facts, complained of 
the action of the receiver in not permitting proof for the full 
amount of the certificate of deposit, and alleged that it “gave 
due notice that it would demand a pro rata dividend upon the 
whole amount due your orator, without deducting the amount 
collected on collateral security, to wit, that it would demand 
&pro rata dividend upon $16,103.81, and interest thereon from 
the 17th day of July, a .d . 1891.”

The prayer of the bill was, among other things, for ^pro 
rata distribution on the entire amount of the indebtedness.

The defendant demurred to the bill, and, the demurrer hav-
ing been overruled, answered, denying “ that the complainant 
gave due notice that it would demand a pro rata dividend 
upon the whole amount due to it without deducting the 
amount collected on collateral security; ” and averring to 
the contrary that “ the complainant accepted the said ruling 
of the said Comptroller without demur and accepted fro® 
the said Comptroller, through this defendant, without pr°' 
testing notice of any kind, the checks of the said Comptroller



MERRILL v. NATIONAL BANK OR JACKSONVILLE. 133

Statement of the Case.

in payment of the dividends mentioned in the bill, and that 
it was not until the 15th of March, 1894, that the complain-
ant gave notice of any kind that it dissented from the said 
ruling of the Comptroller and would demand payment upon 
a different basis.”

Sundry exceptions were taken to the answer, which were 
overruled, and the cause was set down for final hearing on 
bill and answer.

The Circuit Court entered its decree, January 29,1896, that 
complainant was entitled to receive dividends on the whole 
face of the indebtedness due July 17, 1891, less the dividends 
actually paid to it; that the receiver declare the dividend on 
the basis of the whole claim, and pay it out of any assets 
which were in his hands March 15, 1894; and that he render 
an account.

From this decree the receiver prosecuted an appeal to the 
Circuit Court of Appeals for the Fifth Circuit. That court, 
differing: from the Circuit Court as to the form of its decree, 
reversed it and remanded the cause, with directions to enter 
a decree that the Jacksonville Bank was entitled to prove its 
claims to the entire amount of the indebtedness, and to the 
payment thereon of the same dividends as had been paid on 
other indebtedness of the Palatka Bank, with interest on such 
dividends from the date of the declaration thereof, less a credit 
of the sums which had been paid as dividends on the part of 
the claim theretofore allowed provided the dividends thereto-
fore paid and thereafter to be paid on the sum of $10,093.34, 
together with the amounts theretofore and thereafter received 
on the collaterals securing that indebtedness, should not ex-
ceed one hundred cents on the dollar of the principal and 
interest of said debt; that the receiver recognize the Jackson-
ville Bank as creditor of the Palatka Bank in said sum of 
$10,093.34 as of July 17, 1891, and pay dividends as afore-
said thereon, or certify the same to the Comptroller of the 
Currency, to be paid in due course of administration; and 
that the Jacksonville Bank receive, before further payment 
to other creditors, its due proportion of the dividends as thus 
declared, with interest. 41 U.S. App. 529. From that decree,
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after the mandate of the Circuit Court of Appeals had been 
sent down to the Circuit Court, and proceedings had there-
under, an appeal was taken and perfected to this court and is 
numbered 54 of this term.

The decree was entered by the Circuit Court in pursuance 
of the mandate of the Circuit Court of Appeals, July 27, 
1896, and the receiver prayed an appeal therefrom to the 
Circuit Court of Appeals, which was by that court dismissed 
on motion of the Jacksonville Bank. 41 U. S. App. 645. 
From this decree of dismissal, an appeal was allowed and 
perfected to this court, and is numbered 55 of this term.

These appeals were argued together.

Mr. Edward Winslow Paige and Mr. Francis F. Oldham 
for appellant.

Mr. William Worthington for appellee. Mr. George H. 
Yeaman was on his brief. Mr. J. C. Cooper filed a brief for 
appellee.

Mr . Chief  Jus tice  Fulle r , after making: the above state- 
ment, delivered the opinion of the court.

The Circuit Court of Appeals reversed the decree of the 
Circuit Court with specific directions. Nothing remained for 
the Circuit Court to do except to enter a decree in accord-
ance with the mandate, and, for the purposes of an appeal to 
this court, the decree of the Circuit Court of Appeals was final. 
The mandate went down and the Circuit Court entered its 
decree in strict conformity therewith before the appeal in 
No. 54 was prosecuted to this court. This promptness of ac-
tion did not, however, cut off that appeal, and any difficulty 
in our dealing with the cause in the Circuit Court was obvi-. 
ated by the second appeal, which brings before us in No. 55 
the record subsequent to the first decree of the Circuit Court 
of Appeals.

It is contended that the bill should have been dismissed 
because of adequate remedy at law, and on the ground of
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laches and estoppel. As the controversy involved the ques-
tion on what basis dividends should have been declared, and 
therein the enforcement of the administration of the trust in 
accordance with law, we have no doubt of the jurisdiction 
in equity.

Nor was the lapse of time such as to raise any presumption 
of laches, nor could an estoppel properly be held to have 
arisen. Less than two years had elapsed from the payment 
of the first dividend to the filing of the bill, and the other 
creditors of the insolvent bank had not been harmed by the 
temporary submission of complainant to the ruling of the 
Comptroller. The decree affected only assets on hand or such 
as might be subsequently discovered; and if the other cred-
itors had no rights superior to that of complainant, they lost 
nothing by the reduction of their dividends, if any, afterwards 
declared to be paid out of such assets.

The inquiry on the merits is, generally speaking, whether a 
secured creditor of an insolvent national bank may prove and 
receive dividends upon the face of his claim as it stood at 
the time of the declaration of insolvency, without crediting 
either his collaterals, or collections made therefrom after such 
declaration, subject always to the proviso that dividends must 
cease when from them and from collaterals realized, the claim 
has been paid in full.

• Counsel agree that four different rules have been applied 
in the distribution of insolvent estates, and state them as 
follows:

“ Rule 1. The creditor desiring to participate in the fund 
is required first to exhaust his security and credit the proceeds 
on his claim, or to credit its value upon his claim and prove 
for the balance, it being optional with him to surrender his 
security and prove for his full claim.

“ Rule 2. The creditor can prove for the full amount, but 
shall receive dividends only on the amount due him at the 
time of distribution of the fund; that is, he is required to 
credit on his claim, as proved, all sums received from his 
security, and may receive dividends only on the balance due 
him.
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“ Rule 3. The creditor shall be allowed to prove for, and 
receive dividends upon, the amount due him at the time of 
proving or sending in his claim to the official liquidator, being 
required to credit as payments all the sums received from his 
security prior thereto.

“ Rule 4. The creditor can prove for, and receive dividends 
upon, the full amount of his claim, regardless of any sums 
received from his collateral after the transfer of the assets 
from the debtor in insolvency, provided that he shall not re-
ceive more than the full amount due him.”

The Circuit Court and the Circuit Court of Appeals held 
the fourth rule applicable, and decreed accordingly.

This was in accordance with the decision of the Circuit 
Court of Appeals for the Sixth Circuit, in Chemical National 
Bank v. Armstrong, 16 U. S. App. 465, Mr. Justice Brown, 
Circuit Judges Taft and Lurton, composing the court. The 
opinion was delivered by Judge Taft, and discusses the ques-
tion on principle with a full citation of the authorities. We 
concur with that court in the proposition that assets of an 
insolvent debtor are held under insolvency proceedings in 
trust for the benefit of all his creditors, and that a creditor, 
on proof of his claim, acquires a vested interest in the trust 
fund; and, this being so, that the second rule before men-
tioned must be rejected, as it is based on the denial, in effect, 
of a vested interest in the trust fund, and concedes to the 
creditor simply a right to share in the distributions made from 
that fund according to the amount which may then be due 
him, requiring a readjustment of the basis of distribution at 
the time of declaring every dividend, and treating, errone-
ously as we think, the claim of the creditor to share in the 
assets of the debtor, and his debt against the debtor, as if 
they were one and the same thing.

The third and fourth rules concur in holding that the cred-
itor’s right to dividends is to be determined by the amount 
due him at the time his interest in the assets becomes vested, 
and is not subject to subsequent change, but they differ as to 
the point of time when this occurs.

In Kellock's case, L. R. 3 Ch. App. 769, it was held that
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the creditor’s interest in the general fund to be distributed 
vested at the date of presenting or proving his claim; and 
this rule has been followed in many jurisdictions where statu-
tory provisions have been construed to require an affirmative 
election to become a beneficiary thereunder. For instance, 
the cases in Illinois construing the assignment act of that 
State, which are well considered and full to the point, hold 
that the interest of each creditor in the assigned estate “ only 
vests in him when he signifies his assent to the assignment by 
filing his claim with the assignee.” Levy v. Chicago National 
Bank, 158 Illinois, 88 ; Furness n . Union National Bank, 147 
Illinois, 570.

On the other hand, the Supreme Court of Pennsylvania in 
Miller’s Appeal, 35 Penn. St. 481, and many subsequent 
cases, has held, necessarily in view of the statutes of Pennsyl-
vania regulating the matter, that the interest vests at the time 
of the transfer of the assets in trust. In that case the debtor 
executed a general assignment for the benefit of creditors. 
Subsequently the assignor became entitled to a legacy which 
was attached by a creditor, who realized therefrom $2402.87. 
It was held that such creditor was notwithstanding entitled 
to a dividend out of the assigned estate on the full amount of 
his claim at the time of the execution of the assignment. Mr. 
Justice Strong, then a member of -the state tribunal, said: 
“By the deed of assignment, the equitable ownership of all 
the assigned property passed to the creditors. They became 
joint proprietors, and each creditor owned such a proportional 
part of the whole as the debt due to him was of the aggregate 
ot the debts. The extent of his interest was fixed by the deed 
of trust. It was, indeed, only equitable; but whatever it was, 
he took it under the deed, and it was only as a part owner 
that he had any standing in court when the distribution came 
t° be made. ... It amounts to very little to argue that 
Miller’s recovery of the $2402.87 operated with precisely the 
same effect as if a voluntary payment had been made by 
the assignor after his assignment; that is, that it extinguished 
the debt to the amount recovered. . No doubt it did, but it is 
not as a creditor that he is entitled to a distributive share of
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the trust fund. His rights are those of an owner by virtue of 
the deed of assignment. The amount of the debt due to 
him is important only so far as it determines the extent of his 
ownership. The reduction of that debt, therefore, after the 
creation of the trust, and after his ownership had become 
vested, it would seem, must be immaterial.”

Differences in the language of voluntary assignments and 
of statutory provisions naturally lead to particular differences 
in decision, but the principle on which the third and fourth 
rules rest is the same. In other words, those rules hold, 
together with the first rule, that the creditor’s right to divi-
dends is based on the amount of his claims at the time his 
interest in the assets vests by the statute, or deed of trust, or 
rule of law, under which they are to be administered.

The first rule is commonly known as the bankruptcy rule, 
because enforced by the bankruptcy courts in the exercise of 
their peculiar jurisdiction, under the bankruptcy acts, over the 
property of the bankrupt, in virtue of which creditors holding 
mortgages or liens thereon might be required to realize on 
their securities, to permit them to be sold, to take them on 
valuation, or to surrender them altogether, as a condition of 
proving against the general assets.

The fourth rule is that ordinarily laid down by the chancery 
courts, to the effect that, as the trust created by the transfer 
of the assets by operation of law or otherwise, is a trust for 
all creditors, no creditor can equitably be compelled to sur-
render any other vested right he has in the assets of his debtor 
in order to obtain his vested right under the trust. It is true 
that, in equity, a creditor having a lien upon two funds may 
be required to exhaust one of them in aid of creditors who can 
only resort to the other, but this will not be done when it 
trenches on the rights or operates to the prejudice of the party 
entitled to the double fund. Story Eq. Jur. (13th ed.) § 633; 
In re Bates, 118 Illinois, 524. And it is well established that 
in marshalling assets, as respects creditors, no part of his secu-
rity can be taken from a secured creditor until he is completely 
satisfied. Leading Cases in Equity, White & Tudor, Vol. II, 
Part 1, 4th Amer, ed., pp. 258, 322.
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In Greenwood v. Taylor, 1 Russ. & Myl. 185, Sir John Leach 
applied the bankruptcy rule in the administration of a dece-
dent’s estate, and remarked that the rule was “ not founded, 
as has been argued, upon the peculiar jurisdiction in bank-
ruptcy, but rests upon the general principles of a court of 
equity in the administration of assets; ” and referred to the 
doctrine requiring a creditor having two funds as security, one 
of which he shares with others, to resort to his sole security 
first. But Greenwood v. Taylor was in effect overruled by 
Lord Cottenham in Mason v. Bogg, 2 Myl. & Cr. 443, 488, 
and expressly so by the Court of Appeal in Chancery in 
KelloclJs case ; and the application of the bankruptcy rule 
rejected.

In Kelloclc’s case, Lord Justice W. Page Wood, soon after-
wards Lord Chancellor Hatherly, said :

“Now in the case of proceedings with reference to the 
administration of the estates of deceased persons, Lord Cot-
tenham put the point very clearly, and said : 4 A mortgagee 
has a double security. He has a right to proceed against both, 
and to make the best he can of both. Why he should be de-
prived of this right because the debtor dies, and dies insol-
vent, it is not very easy to see.’

“Mr. De Gex, who argued this case very ably, says that 
the whole case is altered by the insolvency. But where do 
we find such a rule established, and on what principle can 
such a rule be founded, as that where a mortgagor is insolvent 
the contract between him and his mortgagee is to be treated 
as altered in a way prejudicial to the mortgagee, and that the 
mortgagee is bound to realize his security before proceeding 
with his personal demand.

“It was strongly pressed upon us, and the argument suc-
ceeded before Sir J. Leach in Greenwood v. Taylor, that the 
practice in bankruptcy furnishes a precedent which ought 
to be followed. But the answer to that is, that this court is 
not to depart from its own established practice, and vary the 
nature of the contract between mortgagor and mortgagee by 
analogy to a rule which has been adopted by a court having a 
peculiar jurisdiction, established for administering the property
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of traders unable to meet their engagements, which property 
that court found it proper and .right to distribute in a particu-
lar manner, different from the mode in which it would have 
been dealt with in the Court of Chancery. . . . We are 
asked to alter the contract between the parties by depriving 
the secured creditor of one of his remedies, namely, the right 
of standing upon his securities until they are redeemed.”

And it was the established rule in England prior to the 
Judicature Act, 38 and 39 Victoria, c. 77, that in an adminis-
tration suit a mortgagee might prove his whole debt and after-
wards realize his security for the difference, and so as to 
creditors with security, where a company was being wound 
up under the Companies Act of 1862. 1 Daniel’s Ch. Pr. 384; 
In re Withernsea Brick Works, L. R. 16 Ch. Div. 337.

Certainly the giving of collateral does not operate of itself 
as a payment or satisfaction either of the debt or any part of 
it, and the debtor, who has given collateral security, remains 
debtor, notwithstanding, to the full amount of the debt; and 
so in Lewis v. United States, 92 LT. S. 618, 623, it was ruled 
that: “ It is a settled principle of equity that a creditor hold-
ing collaterals is not bound to apply them before enforcing 
his direct remedies against the debtor.”

Doubtless the title to collaterals pledged for the security of 
a debt vests in the pledgee so far as necessary to accomplish 
that purpose, but the obligation to which the collaterals are 
subsidiary remains the same. The creditor can sue, recover 
judgment, and collect from the debtor’s general property, and 
apply the proceeds of the collateral to any balance which 
may remain. Insolvency proceedings shift the creditor’s rem-
edy to the interest in the assets. As between debtor and 
creditor, moneys received on collaterals are applicable by way 
of payment, but as under the equity rule the creditor’s rights 
in the trust fund are established when the fund is created, 
collections subsequently made from, or payments subsequently 
made on, collateral, cannot operate to change the relations 
between the creditor and his co-creditors in respect of their 
rights in the fund.

As Judge Taft points out, it is because of the distinction
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between the right in personam and the right in rem that 
interest is only added up to the date of insolvency, although 
after the claims as allowed are paid in full, interest accruing 
may then be paid before distribution to stockholders.

In short, the secured creditor is not to be cut off from his 
right in the common fund because he has taken security 
which his co-creditors have not. Of course, he cannot go 
beyond payment, and surplus assets or so much of his divi-
dends as are unnecessary to pay him must be applied to 
the benefit of the other creditors. And while the unse-
cured creditors are entitled to be substituted as far as pos-
sible to the rights of secured creditors, the latter are entitled 
to retain their securities until the indebtedness due them is 
extinguished.

The contractual relations between borrower and lender, 
pledging collaterals, remain, as is said by the New York 
Court of Appeals in People n . Remington, 121 N. Y. 328, 336, 
“unchanged when insolvency has brought the general estate 
of the debtor within the jurisdiction of a court of equity for 
administration and settlement.” The creditor looks to the 
debtor to repay the money borrowed, and to the collateral to 
accomplish this in whole or in part, and he cannot be de-
prived either of what his debtor’s general ability to pay may 
yield, or of the particular security he has taken.

We cannot concur in the view expressed by Chief Justice 
Parker in Amory v. Francis, 16 Mass. 308, 311, (1820) that 
“the property pledged is in fact security for no more of the 
debt, than its value will amount to; and for all the rest, 
the creditor relies upon the personal credit of his debtor, in 
the same manner he would for the whole, if no security were 
taken.”

We think the collateral is security for the whole debt and 
every part of it, and is as applicable to any balance that re-
mains after payment from other sources as to the original 
amount due; and that the assumption is unreasonable that 
the creditor does not rely on the responsibility of his debtor 
according to his promise.

The ruling in Amory v. Francis was disapproved, shortly
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after it was made, by the Supreme Court of New-Hampshire 
in Moses v. Ranlet, 2 N. H. 488, (1822) Woodbury, J., after-
wards Mr. Justice Woodbury of this court, delivering the 
opinion, and is rejected by the preponderance of decisions in 
this country, which sustain the conclusion that a creditor, 
with collateral, is not on that account to be deprived of the 
right to prove for his full claim against an insolvent estate. 
Many of the cases are referred to in Bank v. Armstrong, and 
these and others given in the Encyclo. of Law and Eq. 2d ed. 
vol. 3, p. 141.

Does the legislation in respect to the administration of 
national banks require the application of the bankruptcy 
rule? If not, we are of opinion that the equity rule was 
properly applied in this case.

By section 5234 of the Revised Statutes, and section 1 of 
the act of June 30, 1876, c. 156, 19 Stat. 63, the Comptroller 
of the Currency is authorized to appoint a receiver to close up 
the affairs of a national banking association when it has failed 
to redeem its circulation notes, when presented for payment; 
or has been dissolved and its charter forfeited; or has allowed 
a judgment to remain against it unpaid for thirty days; or 
whenever the Comptroller shall have become satisfied of its 
insolvency after examining its affairs. Such receiver is to 
take possession of its effects, liquidate its assets and pay 
the money derived therefrom to the Treasurer of the United 
States.

Section 5235 of the Revised Statutes requires the Comp-
troller, after appointing such receiver, to give notice by news-
paper advertisement for three consecutive months, “ calling 
on all persons who may have claims against such association 
to present the same, and to make legal proof thereof.”

By section 5242, transfers of its property by a national 
banking association after the commission of an act of insol-
vency, or in contemplation thereof, to prevent distribution of 
its assets in the manner provided by the chapter of which 
that section forms a part, or with a view to preferring any 
creditor except in payment of its circulating notes, are de-
clared to be null and void.
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Section 5236 is as follows:
“ From time to time, after full provision has first been made 

for refunding to the United States any deficiency in redeem-
ing the notes of such association, the Comptroller shall make 
a ratable dividend of the money so paid over to him by such 
receiver on all such claims as may have been proved to his 
satisfaction, or adjudicated in a court of competent jurisdic-
tion, and, as the proceeds of the assets of such association are 
paid over to him, shall make further dividends on all claims 
previously proved or adjudicated; and the remainder of the 
proceeds, if any, shall be paid over to the shareholders of 
such association, or their legal representatives, in proportion 
to the stock by them respectively held.”

In Cook County National Bank v. United States, 107 U. S. 
445, it was ruled that the statute furnishes a complete code 
for the distribution of the effects of an insolvent national 
bank; that its provisions are not to be departed from; and 
that the bankrupt law does not govern distribution thereunder. 
The question now before us was not treated as involved and 
was not decided, but the case is in harmony with Bank v. 
Colby, 21 Wall. 609, and Scott v. Armstrong, 146 U. S. 499, 
which proceed on the view that all rights, legal or equitable, 
existing at the time of the commission of the act of insolvency 
which led to the appointment of the receiver, other than those 
created by preference forbidden by section 5242, are preserved; 
and that no additional right can thereafter be created, either 
by voluntary or involuntary proceedings. The distribution is 
to be “ ratable ” on the claims as proved or adjudicated, that 
is, on one rule of proportion applicable to all alike. In order 
to be “ ratable ” the claims must manifestly be estimated as of 
the same point of time, and that date has been adjudged to 
be the date of the declaration of insolvency. White v. Knox, 
111 U. S. 784. In that case it appeared that the Miners’ 
National Bank had been put in the hands of a receiver by the 
Comptroller of the Currency, December 20, 1875. White pre-
sented a claim for $60,000, which the Comptroller refused to 
allow. White then brought suit to have his claim adjudicated, 
and on June 23,1883, recovered judgment for $104,523.72, be-
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ing the amount of his claim with interest to the date of tie 
judgment. Meanwhile the Comptroller had paid the other 
creditors ratable dividends, aggregating sixty-five per cent of 
the amounts due them, respectively, as of the date when the 
bank failed. When White’s claim was adjudicated, the Comp-
troller calculated the amount due him according to the judg-
ment as of the date of the failure, and paid him sixty-five per 
cent on that amount. White admitted that he had received 
all that was due him on the basis of distribution assumed by 
the Comptroller, but claimed that he was entitled to have his 
dividends calculated on the face of the judgment, which would 
give him several thousand dollars more than he had received, 
and he applied for a mandamus to compel the payment to him 
of the additional sum. The writ was refused by the court 
below and its judgment was affirmed. Mr. Chief Justice 
Waite, speaking for the court, said : “ Dividends are to be 
paid to all creditors, ratably, that is to say, proportionally. 
To be proportionate they must be made by some uniform rule. 
They are to be paid on all claims against the bank previously 
proved and adjudicated. All creditors are to be treated alike. 
The claim against the bank, therefore, must necessarily be 
made the basis of the apportionment. . . . The business 
of the bank must stop when insolvency is declared. Rev. Stat. 
§ 5228. No new debt can be made after that. The only claims 
the Comptroller can recognize in the settlement of the affairs 
of the bank are those which are shown by proof satisfactory 
to him or by the adjudication of a competent court to have 
had their origin in something done before the insolvency. It 
is clearly his duty, therefore, in paying dividends, to take the 
value of the claim at that time as the basis of distribution.”

In Scott v. Armstrong, 146 TT. S. 499, 510, it was argued that 
the ordinary equity rule of set-off in case of insolvency did 
not apply to insolvent national banks in view of sections 5234, 
5236 and 5242 of the Revised Statutes. It was urged “that 
these sections by implication forbid this set-off because they 
require that after the redemption of the circulating notes has 
been fully provided for, the assets shall be ratably distributed 
among the creditors, and that no preferences given or suffered,
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in contemplation of or after committing the act of insolvency, 
shall stand; ” and “ that the assets of the bank existing at the 
time of the act of insolvency include all its property without 
regard to any existing liens thereon or set-offs thereto.” But 
this court said : “ We do not regard this position as tenable. 
Undoubtedly, any disposition by a national bank, being insol-
vent or in contemplation of insolvency, of its choses in action, 
securities or other assets, made to prevent their application to 
the payment of its circulating notes, or to prefer one creditor 
to another, is forbidden; but liens, equities or rights arising 
by express agreement, or implied from the nature of the deal-
ings between the parties, or by operation of law, prior to insol-
vency and not in contemplation thereof, are not invalidated. 
The provisions of the act are not directed against all liens, 
securities, pledges or equities, whereby one creditor may 
obtain a greater payment than another, but against those 
given or arising after or in contemplation of insolvency. 
Where a set-off is otherwise valid, it is not perceived how its 
allowance can be considered a preference, and it is clear that 
it is only the balance, if any, after the set-off is deducted which 
can justly be held to form part of the assets of the insolvent. 
The requirement as to ratable dividends is to make them from 
what belongs to the bank, and that which at the time of the 
insolvency belongs of right to the debtor does not belong to 
the bank.”

The set-off took effect as of the date of the declaration of 
insolvency, but outstanding collaterals are not payment, and 
the statute does not make their surrender a condition to the 
receipt by the creditor of his share in the assets.

The rule in bankruptcy went upon the principle of election ; 
that is to say, the secured creditor “ was not allowed to prove his 
whole debt, unless he gave up any security held by him on the 
estate against which he sought to prove. He might realize his 
security himself if he had power to do so, or he might apply 
to have it realized by the Court of Bankruptcy, or by some 
other court having competent jurisdiction, and might prove 
for any deficiency of the proceeds to satisfy his demand ; but 
if he neglected to do this and proved for his whole debt, he 

vol . clxxi ii—10
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was bound to give up his security.” Robson, Law Bank. 336. 
But it was only under bankrupt laws that such election could 
be compelled. Tayloe v. Thompson, 5 Pet. 358, 369.

And we are unable to accept the suggestion that compulsion 
under those laws was the result merely of the provision for 
ratable distribution, which only operated to prevent prefer-
ences, and to make all kinds of estates, both real and per-
sonal, assets for the payment of debts, and to put specialty 
and simple contract creditors on the same footing; and so 
gave to all creditors the right to come upon the common 
fund. Equality between them was equity, but that was not 
inconsistent with the common law rule awarding to diligence, 
prior to insolvency, its appropriate reward; or with conced-
ing the validity of prior contract rights.

We repeat that it appears to us that the secured creditor is 
a creditor to the full amount due him, when the insolvency is 
declared, just as much as the unsecured creditor is, and cannot 
be subjected to a different rule. And as the basis on which all 
creditors are to draw dividends is the amount of their claims at 
the time of the declaration of insolvency, it necessarily results, 
for the purpose of fixing that basis, that it is immaterial what 
collateral any particular creditor may have. The secured cred-
itor cannot be charged with the estimated value of the collat-
eral, or be compelled to exhaust it before enforcing his direct 
remedies against the debtor, or to surrender it as a condition 
thereto, though the receiver may redeem or be subrogated as 
circumstances may require.

Whatever Congress may be authorized to enact by reason 
of possessing the power to pass uniform laws on the subject of 
bankruptcies, it is very clear that it did not intend to impinge 
upon contracts existing between creditors and debtors, by any-
thing prescribed in reference to the administration of the 
assets of insolvent national banks. Yet it is obvious that the 
bankruptcy rule converts what on its face gives the secured 
creditor an equal right with other creditors into a preference 
against him, and hence takes away a right which he already 
had. This a court of equity should never do, unless required 
by statute, at the time the indebtedness was created.
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The requirement of equality of distribution among cred-
itors by the national banking act involves no invasion of prior 
contract rights of any such creditors, and ought not to be 
construed as having, or being intended to have, such a re-
sult.

Our conclusion is that the claims of creditors are to be 
determined as of the date of the declaration of insolvency, 
irrespective of the question whether particular creditors have 
security or not. When secured creditors have received pay-
ment in full, their right to dividends, and their right to retain 
their securities cease, but collections therefrom are not other-
wise material. Insolvency gives unsecured creditors no greater 
rights than they had before, though through redemption or 
subrogation or the realization of a surplus they may be bene-
fited.

The case was rightly decided by the Circuit Court of Appeals; 
its decree in No. 54 is

Affirmed, and the decree of the Circuit Court entered July 
27, 1896, in pursuance of the mandate of that court, also 
affirmed, and the case remanded accordingly.

Mr . Justic e  Whit e , with whom concurred Mr . Jus tice  Har - 
lan  and Me . Jus tice  Mc Kenna , dissenting.

The court now decides: 1st. That on the failure of a 
national bank a creditor thereof whose debt is secured by 
pledge is entitled to be recognized and classed by the Comp-
troller of the Currency to the full amount of his debt, with-
out in any way taking into account the collaterals by which 
the debt is secured, and on the amount so recognized he is 
entitled to be paid out of the general assets the sum of any 
dividends which may be declared. 2d. That this right to be 
classed for the full amount of the debt, without regard to the 
value of the collaterals, is fixed by the date of the insolvency 
and continues to the final distribution, whatever may be the 
change in the debt thereafter brought about by the realization 
°f the securities, provided only that the sums received by the 
creditor by way of dividends and from the amount collected
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from the collaterals do not exceed the entire debt and there-
fore extinguish it.

I am constrained to dissent from these propositions, because, 
in my opinion, their enforcement will produce inequality 
among creditors and operate injustice, and, as a necessary 
consequence, are inconsistent with the National Banking Act.

It cannot be doubted that the acts of Congress, which regu-
late the collection and distribution of the assets of an insol-
vent national bank, are controlling. It is clear that every 
creditor who contracts with such bank does so subject to the 
provisions directing the manner of distributing the assets of 
such bank in case of its insolvency, and therefore that the 
terms of the act enter into and form part of every contract 
which such bank may make. Now, the act of Congress 
makes it the duty of the receiver, appointed by the Comp-
troller to liquidate the affairs of a failed national bank, to 
take possession of and realize its assets, Rev. Stat. § 5234; 
to call, by advertisement for ninety days, upon creditors, 
to present and make legal proof of their claims, Rev. Stat. 
§ 5235 ; and, from the proceeds of the assets, the Comptroller 
is directed to make a “ ratable dividend ” on the recognized 
claims, Rev. Stat. § 5236. To prevent preferences, the law, 
moreover, directs that all contracts from which preferences 
may arise, made after the commission of an act of insolvency 
or in contemplation thereof, “ shall be utterly null and void.’ 
Rev. Stat. § 5242.

It seems to me superfluous to demonstrate that the rules 
now upheld by which a creditor holding security is decided 
to be entitled to disregard the value of his security and take 
a dividend upon the whole amount of the debt from the gen-
eral assets, violates the principle of equality and ratable dis-
tribution which the act of Congress establishes. Is it not 
evident that if one creditor is allowed to reap the whole 
benefit of his security, arid at the same time take from the 
general assets a dividend, on his whole claim, as if he had no 
security, he thereby obtains an advantage over the other 
general creditors, and that he gets more than his ratable 
share of the general assets ? Let me illustrate the unavoida-
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ble consequence of the doctrine now recognized. A loans a 
national bank $5000, and takes as the evidence of such loan a 
note of the bank for the sum named, without security. The 
lender is thus a general or unsecured creditor for the sum of 
$5000. B loans to the same bank $5000, without security. 
He is applied to for a further loan, and agrees to loan another 
$5000 on receiving collateral worth $5000, and requires that 
a new note be executed for the amount of both loans, which 
recites that it is secured by the collateral in question. While 
theoretically, therefore, B is a secured creditor for $10,000, 
he practically has no security for $5000 thereof. Insolvency 
supervenes. The general assets received by the Comptroller 
equal only fifty per cent of the claims. Now, under the rule 
which the court establishes, A on his unsecured claim of 
$5000 collects a dividend of but $2500, thereby losing $2500; 
B, on the other hand, who proves $10,000, taking no account 
whatever of his collateral, realizes by way of dividends 
$5000, and by collections on collaterals a similar amount, 
with the result that though as to $5000 he was, in effect, an 
unsecured creditor, he loses nothing. B is thus in precisely 
as good a situation as though he had originally demanded 
and received from the borrowing bank collateral securities 
equal in value to the full amount loaned. It is thus apparent 
that the application of the rule would operate to enable B — 
who, I repeat, virtually held no collateral security for $5000 
of the sums loaned — to be paid his entire debt, though the 
assets of the insolvent estate of the borrower paid but fifty 
cents on the dollar, while another creditor holding an unse-
cured claim for $5000 fails to realize thereon more than 
$2500. Is it not plain that this result is produced by practi-
cally a double payment to B, that is, by recognizing B as a 
preferred creditor in the specific property, of the value of five 
thousand dollars, pledged to him, withdrawing that property 
from the general assets, and allowing B to solely appropriate 
]t, yet permitting him, when the secured part of his debt is 

us virtually satisfied, to again assert the same secured por- 
lon of the debt against other assets, by a claim upon the 

general fund in the hands of the receiver for the full amount 
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loaned. The consequence of the receipt of this extra sum 
upon account of the already fully secured portion of the 
original loan is that B is enabled to offset it against the defi-
cient dividend on the unsecured portion of the debt, one 
equalling the other, thus closing the transaction without loss 
to him.

Let us suppose also the case of a creditor of a national bank 
who recovers a judgment for $100,000 and levies the same 
upon real estate of the bank worth only $50,000. While the 
legal title and possession is still in the bank a receiver is ap-
pointed and takes possession of the real estate. Certainly it 
cannot be contended that this judgment lien holder is not in 
equally as good a position as the holder of a mortgage lien or 
other collateral security. The doctrine of the court, however, 
if applied to the judgment lien holder, would authorize him to 
demand that the receiver treat the real estate as not embraced 
in the general assets, and that the creditor be allowed to en-
force hi^ whole claim against the other assets irrespective of 
the value of the specific security acquired by his lien.

That the doctrine maintained by the court also tends to op-
erate a discrimination as between secured creditors, in favor 
of the one holding collateral securities not susceptible of 
prompt realization, is, I think, demonstrable. Thus a secured 
creditor who takes collaterals maturing on the same day with 
the debt owing to himself, which collaterals consist of negoti-
able notes, the makers of which and endorsers upon which are 
pecuniarily responsible, finds the collaterals promptly paid when 
deposited for collection, and if his debtor should become insol-
vent the day after payment the creditor could only claim for 
the residue of the debt still unpaid. On the other hand, a 
creditor of the same debtor, the debt to whom matures at the 
same time as that owing the other creditor, and is secured by 
collaterals also due contemporaneously, has the collaterals pro-
tested for non-payment, and when the debtor fails the collat-
erals have not been realized. While the first debtor, who had 
received first class collateral, can collect dividends against the 
estate of his insolvent debtor only for the unpaid portion o 
the claim, losing a part of such residue by the inability of the
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estate to pay in full, the debtor who received poor collateral 
collects dividends out of the general assets on his whole claim, 
and if he eventually realizes on his securities may come out 
of the transaction without the loss of one cent. These illus-
trations, to my mind, adequately portray the inequality and 
injustice which must arise from the application of the rules of 
distribution now sanctioned by the court.

The fallacies which it strikes me are involved in the two 
propositions sanctioned by the court are these: First: The 
erroneous assumption that although the act of Congress con-
templates that the dividend should be declared out of the gen-
eral assets after the secured creditors have withdrawn the 
amount of their security, it yet provides that the secured cred-
itor who has withdrawn his security and thus been pro tanto 
satisfied, can still assert his whole claim against the general 
assets, just as if he had no security and had not been allowed 
to withdraw the same. Second: The mistaken assumption 
that the act confers upon the secured creditor a new and sub-
stantial right, enabling him to obtain, as a consequence of the 
failure of the bank, an advantage and preference which would 
not have existed in his favor had the failure not supervened. 
This arises from holding that the insolvency fixed the amount 
of the claim which the secured creditor may assert, as of the 
time of the insolvency; thereby enabling him to ignore any 
collections which he may have realized from his securities 
after the failure, and permitting him to assert as a claim, not 
the amount due at the time of the proof, but, by relation, the 
amount due at the date of the failure, the result being to cause 
the insolvency of the bank to relieve the creditor holding 
security from the obligation to impute any collections from 
his collateral to his debt, so as to reduce it by the extent of 
the collections, a duty which would have rested on him if 
insolvency had not taken place. Third: By presupposing 
that, because before failure a secured creditor had a legal 
fight to ignore the collaterals held by him and resort for 
the whole debt, in the first instance, against the general 
estate of his debtor, it would impair the obligation of the 
contract to require the secured creditor in case of insolvency 
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to take into account his collaterals and prevent him from 
asserting his whole claim, for the purpose of a dividend, 
against the general assets. But the preferential right arising 
from the contract of pledge is in nowise impaired by compel-
ling the creditor to first exercise his preference against the 
security received from the debtor, and thus confine him to 
the specific advantage derived from his contract. Further, 
however, as the contract, construed in connection with the 
law governing it, restricts the secured as well as the unsecured 
creditor to a ratable dividend from the general assets, the 
secured creditor is prevented from enhancing the advantage 
obtained as a result of the contract for security, by proving 
his claim as if no security existed, since to allow him to so do 
would destroy the rule of ratable division, subject and subor-
dinate to which the contract was made. A forcible statement 
of the true doctrine on the foregoing subject was expressed in 
the case of Société Générale de Paris v. Geen, 8 App. Cas. 606. 
The question before the court arose upon the construction to 
be given to a clause of the English bankrupt act of 1869, in-
cidental to the requirement of a section, expressly embodied 
for the first time in a bankrupt act, that the secured creditor 
should in some form account for the collateral held by him in 
proving his claim against the general estate. In considering 
the restriction upon the remedy of a secured creditor produced 
by the insolvency, and the consequent right of such creditor 
to receive only a ratable dividend on the balance of the debt 
after the deduction of the value of the collaterals, Lord Fitz-
gerald said (p. 620) :

“ Under ordinary circumstances each creditor is at liberty 
to pursue at his discretion the remedies which the law gives 
him ; but when insolvency intervenes, and the debtor is un-
able to pay his debts, the position of all parties is altered — 
the fund has become inadequate, and the policy of the law is 
to lead to equality. In pursuing that policy the bankrupt law 
endeavors to enforce an equal distribution, whilst it respects 
the rights of those who have previously, by grant or other-
wise, acquired some security or some preferable right.”

To resort, however, to reasoning for the purpose of en-
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deavoring to demonstrate that where a statute does not 
allow preferences in case of insolvency, and commands a 
ratable distribution of the assets, a secured creditor cannot 
be allowed to disregard the value of his security and prove 
for the whole debt, seems to me to be unnecessary, since that 
he cannot be permitted to so do, under the circumstances 
stated, has been the universal rule applied in bankruptcy in 
England and in this country from the beginning.

In the earliest English bankrupt act, 34 & 35 Hen. VIII, 
c. 4, the distribution of the general assets of the bankrupt 
was directed to be made, “ for true satisfaction and payment 
of the said creditors; that is to say, to every of the said 
creditors, a portion rate and rate alike, according to the quan-
tity of their debts.” In the statute of 13 Eliz., c. 7, (and which 
was in force in this particular when the consolidated bankrupt 
statute of 6 Geo. IV, c. 16, was adopted,) the distribution of 
assets was directed in language similar to that just quoted 
from the statute of Henry VIII. Under these statutes, from 
the earliest times, it was held by the Lord Chancellors of Eng-
land, having the supervision of the execution of the bankrupt 
statutes, that a secured creditor could not retain his collateral 
security and prove for his whole debt, but must have his 
security sold, and prove for the rest of the debt only. Lord 
Somers, in Wiseman v. Carbonell, (1695) 1 Eq. Cas. Ab. 312, 
pl. 9; Lord Hardwicke, in Howel, petitioner, (1737) 7 Vin. 
Ab. 101, pl. 13, and in Ex parte Grove, (1747) 1 Atk. 104; 
Lord Thurlow, in Ex parte Hickson, (1789) 2 Cox Ch. 194, 
and in Ex- parte Coming, (1790) 2 Cox Ch. 225; Cooke’s 
Bankrupt Laws, (1st ed. 1786) 114, and (4th ed. 1799) 119.

In 1794, 4 Brown’s Ch. Rep. star paging 550, the prevail-
ing practice with respect to a sale of a mortgage security was 
regulated by a general order formulated by Lord Chancellor 
Loughborough, wherein, among other things, it was provided 
that in case the proceeds of sale should be insufficient to pay 
and satisfy what should be found due upon the mortgage, “ that 
such mortgagee or mortgagees be admitted a creditor or cred-
itors under such commission for such deficiency, and to receive 
a dividend or dividends thereon out of the bankrupt’s estate or 
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effects, ratably and in proportion with the rest of the creditors 
seeking relief under the said commission,” etc.

Concerning the practice in bankruptcy, Lord Chancellor 
Eldon, in 1813, in Ex parte Smith, 2 Rose, 63, said : “ The prac-
tice has been long established in bankruptcy, not to suffer a 
creditor holding a security to prove unless he will give up that 
security, or the value has been ascertained by the sale of it. 
The reason is obvious: Till his debt has been reduced by the 
proceeds of that sale, it is impossible correctly to say what the 
actual amount of it is. . . . It is, however, clearly within 
the discretion of the court to relax this rule, and cases may 
occur in which it would be for the benefit of the general 
creditors to relax it.”

The first two bankrupt statutes enacted in this country 
(April 4, 1800, c. 19, 2 Stat. 19; August 4, 1841, c. 9, 5 Stat. 
440) required a ratable distribution of the assets, and it was 
conceded in argument that the universal practice enforced 
under these acts was to require a creditor holding collateral 
security to deduct the amount of his security and prove only 
for the residue of the debt. This court, speaking through Mr. 
Justice Story, in 1845, in In re Christy, 3 How. 292, declared 
that under the act of 1841, “ if creditors have a pledge or 
mortgage for their debt they may apply to the court to have 
the same sold, and the proceeds thereof applied towards the 
payment of their debts pro tanto and to prove for the residue.”

As the universal rule and practice in bankruptcy in Eng-
land and in this country, up to and including the bankrupt 
act of 1841, was solely the result of the statutory requirement 
that the assets should be ratably distributed among the gen-
eral creditors, my mind fails to discern why the requirement 
for ratable distribution of the assets in the act for the liquida-
tion of failed national banks, should not have the same mean-
ing and produce the same result as the substantially similar 
provisions had always meant and had always operated in 
England for hundreds of years and in this country for many 
years before the adoption by Congress of the act for the liqui-
dation of national banks. Indeed, the fact that the require-
ment of ratable distribution had by a long course of practice
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and judicial construction in England and in this country re-
quired the secured creditor to account for his security, before 
proving against the general assets, gives rise to the application 
of the elementary canon of construction that where words are 
used in a statute, which words at the time had a settled and 
well-understood meaning, their insertion into the statute carries 
with them a legislative adoption of the previous and existing 
meaning.

The reasoning by which it is maintained that the requirement 
for ratable distribution should not be applied in the act pro-
viding for the liquidation of an insolvent national bank may 
be thus summed up: True it is, that universally in bankruptcy 
in England and in this country the rule was as above stated, 
but outside of bankruptcy a different practice prevailed in 
England, known as the chancery rule; and as the winding 
up of an insolvent national bank does not present a case of 
bankruptcy, its liquidation is governed by such chancery rule 
and not by the bankruptcy rule. The bankruptcy rule, it is 
said, is commonly so called because enforced by bankruptcy 
courts in the exercise of their “peculiar” jurisdiction, and the 
courts which refuse to apply the rule generally declare that it 
arose from express provisions in bankrupt statutes requiring a 
creditor to surrender his collaterals or deduct for their value 
before proving against the estate.

Pretermitting for a moment an examination of this rea-
soning, it is to be Remarked in passing that the argument, if 
sound, rests upon the hypothesis that all the bankruptcy laws 
from the beginning in England and in our own country, and 
the universal course of decision thereon and the practice there-
under, have worked out inequality and injustice by depriving 
a secured creditor of rights ■which it is now asserted belonged 
to him and which could have been exercised by him without 
producing inequality. This deduction follows, for it cannot 
be that, if not to compel the creditor to deduct produces no 
inequality or injustice, then to compel him to do so would 

ave precisely the same result. The two opposing and con- 
icting rules cannot both be enforced and yet in each instance 

equality result. At best, then, the contention admits that by 
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the consensus of mankind not to compel the secured creditor 
to deduct the value of his collaterals before proving produces 
inequality, for of all statutes those relating to bankruptcy 
have most for their object an equal distribution of the assets 
of the insolvent among his creditors.

It is worthy also of notice, in passing, that the reasoning 
to which we have referred rests upon the assumption that the 
act of Congress providing for the liquidation of the affairs of 
a national bank and a distribution of the assets thereof among 
the creditors is not substantially a bankrupt statute. ’ It cer-
tainly is a compulsory method provided by law for winding 
up the concerns of an insolvent bank, for preventing prefer-
ences, and for securing an equal and ratable division of the 
assets of the association among its creditors. And it assur-
edly can be safely assumed that Congress in adopting the rule 
of ratable distribution in the National Banking Act did not 
intend that the words embodying the rule should be so con-
strued as to produce a result contrary to that which for hun-
dreds of years had been recognized as necessarily implied by 
the employment of similar language. It may also, I submit, 
be likewise considered as certain that it was not intended, in 
using the words “ ratable distribution ” in the statute, to bring 
about an unequal instead of a ratable distribution of the gen-
eral assets.

But, coming to the proposition itself, is there any founda-
tion for the assertion that the rule or practice in bankruptcy 
requiring the secured creditor to account for his security was 
the result of something peculiar in the jurisdiction of bank-
ruptcy courts, other than the requirement contained in bank-
ruptcy statutes that the assets should be distributed ratably 
among creditors, and is there any merit in the contention 
that the rule was the consequence of an express provision in 
such laws imposing the obligation referred to on the secured 
creditor ?

A careful examination of every bankrupt statute in England, 
from the first statute of 34 & 35 Hen. VIII, c. 4, down to and 
including the Consolidated Bankrupt Act of 6 Geo. IV, c. M 
fails to disclose any provision sustaining the statement that
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the rule in bankruptcy depended upon express statutory re-
quirement, and on the contrary shows that it was simply a 
necessary outgrowth of the command of the statute that there 
should be an equal distribution of the bankrupt’s assets.

I submit that not only an examination of the English stat-
utes makes clear the truth of the foregoing, but that its cor-
rectness is placed beyond question by the statement of Lord 
Chancellor Eldon respecting proof in bankruptcy by a secured 
creditor, already adverted to, that “ till his debt has been re-
duced by the proceeds of that sale,” (that is, of the security,) 
“it is impossible correctly to say what the actual amount of 
it is.” And, as an authoritative declaration of the origin of 
the rule, the opinion of Vice Chancellor Malins, in Ex parte 
Alliance Bank, (1868) L. R. 3 Ch., note at page 773, is in 
point. The Vice Chancellor said:

“ This rule ” (requiring a creditor to realize his security and 
prove for the balance of the debt only) “does not depend 
on any statutory enactment, but on a rule in bankruptcy, 
established irrespective of express statutory enactment, and 
under the statute of Elizabeth, which provides: 4 Or other-
wise to order the same (i.e. the assets) to be administered for 
the due satisfaction and payment of the said creditors, that 
is to say, for every of the said creditors a portion, rate and 
rate alike, according to the quantity of his and their debts? ”

Indeed, not only was the obligation of the secured creditor 
to account for his security derived from the provision as to 
ratable distribution, but from that provision also originated 
the equally well-settled rule causing interest to cease upon 
the issuance of the commission of bankruptcy. As early as 
1743, Lord Hardwicke, in Bromley v. Goodere, 1 Atkyns, 75, 
<9, in speaking of the suspension of interest by the effect of 
bankruptcy, said: 44 There is no direction in the act for that 
purpose, and it has been used only as the best method of 
settling the proportion among the creditors, that they may 
have a rate-like satisfaction, and is founded upon the equitable 
power given them by the act.”

Whilst, generally, the claim that the bankruptcy rule was 
t e creature Of an express provision of the bankruptcy acts, 
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other than the requirement as to a ratable distribution of 
assets, rests upon a mere statement to that effect without 
any reference to the specific text of the bankrupt act which 
it was assumed made such requirement, in one instance, in the 
brief of counsel in an early case in this country, Findlay v. 
Hosmer, (1817) 2 Conn. 320, the statement is made in a 
more specific form. A particular section of an English bank-
rupt statute is there referred to, as, in effect, expressly requir-
ing a secured creditor to account for his collaterals in order 
to prove against the general assets. The statute thus referred 
to was section 9 of 21 Jac. I, c. 19. But an examination of 
the section relied on shows that it in nowise supports the 
assertion. The pertinent portion of the section reads as 
follows:

“. . . all and every creditor and creditors having secu-
rity for his or their several debts, by judgment, statute, recog-
nizance, specialty with penalty or without penalty, or other 
security, or having no security, or having made attachments 
in London, or any other place, by virtue of any custom there 
used, of the goods and chattels of any such bankrupt, whereof 
there is no execution or extent served and executed upon any 
the lands, tenements, hereditaments, goods, chattels and other 
estate of such bankrupts, before such time as he or she shall, 
or do become bankrupt, shall not be*relieved upon any such 
judgment, statute, recognizance, specialty, attachments or 
other security for any more than a ratable part of their 
just and due debts, with the other creditors of the said bank-
rupt, without respect to any such penalty or greater sum con-
tained in any such judgment, statute, recognizance, specialty 
with penalty, attachment or other security.”

The securities other than attachment referred to in this 
section were manifestly embraced in the class known at com-
mon law as “ personal ” security, as distinguished from “ real 
security or security upon property. (Sweet’s Dict’y English 
Law, verbo Security.) In other words, the effect of the sec-
tion was but to forbid preferences in favor of creditors which 
at law would have resulted from the particular form in which 
the debt was evidenced, and from which form a claim would
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be raised to a higher rank than a simple contract debt. That 
this is the significance of the word “ security ” as used in this 
section is shown by the following excerpt from Cooke’s 
treatise on bankrupt laws, published in 1786. At page 114 
he says:

“ The aim of the legislature in all the statutes concerning 
bankrupts, being, that the creditors should have an equal pro-
portion of the bankrupt’s effects, creditors of every degree 
must come in equally; nor will the nature of their demands 
make any difference, unless they have obtained actual execu-
tion, or taken some pledge or security before an act of bank-
ruptcy committed. For when a creditor comes to prove his 
debt he is obliged to swear whether he has a security or not; 
and if he has, and insists upon proving, he must deliver it up 
for the benefit of his creditors, unless it be a joint security 
from the bankrupt and another person,” etc.

The fact that the expression “ security” contained in the sec-
tion referred to had no reference to security on property, is 
further demonstrated by the subsequent statute of 6 Geo. IV, 
c. 9, § 103, which reenacted in an altered form the ninth 
section of the statute of James; for the reenacted section, 
although it referred in broad terms to securities generally, 
yet especially excepted the case of a mortgage or pledge. 
The section is as follows:

“Sec . 103. And be it enacted, That no creditor having 
security for his debt, or having made any attachment in 
London, or any other place by virtue of any custom there 
used, of the goods and chattels of the bankrupt, shall receive 
upon any such security or attachment more than a ratable 
part of such debt, except in respect of any execution or extent 
served and levied by seizure upon, or any mortgage of or lien 
upon any part of the property of such bankrupt before the 
bankruptcy.”

Is it pretended anywhere that after the reenactment of 
section 9 of the statute of James I, found in section 103, 
c- 9, 6 Geo. IV, that the obligation of a secured creditor to 
account for his collateral before he took a dividend out of 
the general assets ceased to exist ? Certainly, there is no such 
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contention. If, however, that duty of the general creditor 
arose, not from the provision as to ratable distribution, but 
from the provisions of section 9 of the act of James as 
claimed, then necessarily such obligation on the part of the 
general creditor would have ceased immediately on the enact-
ment of the statute of 6 Geo. IV, which expressly excepted 
the mortgage creditor from the operation of the particular 
section which it is contended imposed the duty on the mort-
gage creditor to account. The continued enforcement of the 
rule which required the mortgage creditor to deduct the value 
of his security before proving against general assets after the 
reenactment of section 9 of the statute of George referred to, 
can lead to but one conclusion; that is, that the duty of the 
mortgage creditor before existing arose from the provision for 
ratable distribution and not from the terms of section 9 of 
the statute of James, since that duty continued to be com-
pelled after the reenactment of that section in terms which 
renders it impossible to contend that that section created the 
duty.

A similar course of reasoning applies to bankrupt statutes 
of this country.

Section 31 of our first bankrupt statute, act April 4,1800, 
c. 19, 2 Stat. 19, 30, was, in substance and effect, similar to the 
provision in the act of James. The statute of 1800 is said to 
have been a consolidation of the provisions of previous English 
bankrupt statutes, Tucker v. Oxley, 5 Cranch, 34,42; Toosewlt 
v. hl ark, 6 Johns. Ch. 266, 285 ; and in Tucker v. Oxley, Chief 
Justice Marshall declared that, for that reason, the decisions 
of the English judges as to the effect of those acts might be 
considered as adopted with the text that they expounded. 
Section 31 reads as follows:

“ Sec . 31. And be it further enacted, That in the distribu-
tion of the bankrupt’s effects, there shall be paid to every 
of the creditors a portion-rate, according to the amount of 
their respective debts, so that every creditor having security 
for his debt by judgment, statute, recognizance or specialty, 
or having an attachment under any of the laws of the individ-
ual States, or of the United States, on the estate of such bank-
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rapt, (provided, there be no execution executed upon any of 
the real or personal estate of such bankrupt, before the time 
he or she became bankrupts) shall not be relieved upon any 
such judgment, statute, recognizance, specialty or attachment, 
for more than a ratable part of his debt, with the other cred-
itors of the bankrupt.”

This provision of the act of 1800 was, however, omitted 
from the bankrupt act of 1841, manifestly because it had be-
come unnecessary. The later statute contained in the fifth 
section a general provision forbidding all preferences except 
in favor of two classes of debts, thus rendering it superfluous 
to enumerate cases in which there should be no preference. 
It was, however, under the act of 1841, which was drafted by 
Mr. Justice Story, (2 Story’s Life of Story, 407,) that this 
court, speaking through that learned justice, in In re Christy, 
already cited, declared that a secured creditor must account 
for his security when proving against the bankrupt estate. 
How it can be now argued that the requirement that such 
creditor should only so prove his claim was the result of a 
provision not found in the act of 1841, and clearly shown by 
all the antecedent legislation not to refer to a creditor hold-
ing property security, my mind fails to comprehend.

True it is, that both in our own act of 1867 and in the Eng-
lish bankrupt act of 1869, there were inserted express provi-
sions requiring a secured creditor to account for his collaterals 
before proving against the general assets. But this was but 
the incorporation into the statutes of the rule which had arisen 
as a consequence of the requirement for a ratable distribution 
and which had existed for hundreds of years before the stat-
utes of 1867 and 1869 were adopted. In other words, the ex-
press statutory requirement only embodied in the form of a 
legislative enactment what theretofore from the earliest time 
had been universally enforced, because of the provision for a 
ratable distribution.

The rule in bankruptcy imposing the duty upon the cred- 
itor to account for his security before proving being then the 
result of the provision of the bankrupt laws requiring ratable 
distribution, I submit that the same requirements upon such 
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creditor should be held to arise from a like provision contained 
in the act of Congress under consideration.

But, coming to consider the chancery rule which it is con-
tended lends support to the doctrines applied in the cases at 
bar.

The foundation upon which the so called chancery rule rests 
is the case of Mason v. Bogg, 2 Myl. & Cr. 443, decided in 
1837, w’here Lord Chancellor Cottenham expressed his ap-
proval of the contention that a mortgage creditor, despite 
the death and insolvency of his debtor, possessed the contract 
right to assert his whole claim against general assets in the 
course of administration in chancery, without regard to his 
mortgage security. The question was not directly decided, 
however, as to whether the creditor might prove in the ad-
ministration for the whole amount of the debt, but was 
reserved. As stated, however, the reasoning of the court 
favored the existence of such right, upon the theory that a 
court of chancery, when administering assets,, in the absence 
of a statute regulating the subject, could not deprive a secured 
creditor of legal rights previously existing which he might 
have asserted at law, although by permitting the exercise of 
such rights preferences in the general assets would arise.

The next case in point of time in England, and indeed the 
one upon which most reliance is placed by those favoring the 
chancery rule, is KellocBs case, reported in L. R. 3 Ch. 769, 
involving two appeals, and argued before Sir W. Page Wood, 
L. J., and Sir C. J. Selwyn, L. J. The cases arose in the wind-
ing up of companies by virtue of the statute of 25 & 26 Vic-
toria, c. 89. The issue presented in each case was whether a 
creditor having collateral security was entitled to dividends 
upon the full amount of the debt without reference to the 
value of collaterals; and in one*of the cases the lower court 
applied the doctrine supported by the reasoning in Mason v. 
Bogg, while in the other the lower court decided the bank-
ruptcy rule governed. The appellate court held that the 
chancery practice should be followed. The claim was made 
that the secured creditor ought not to be allowed to take a 
dividend on the full amount of his claim, because, among
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other reasons, of section 133 of the act, which provided as 
follows:

“133. The following Consequences shall ensue upon the 
voluntary Winding-up of a Company:

“ (1.) The Property of the Company shall be applied in satis-
faction of its Liabilities pari passu, and, subject thereto, shall, 
unless it be otherwise provided by the Regulations of the Com-
pany, be distributed amongst the Members according to their 
Rights and Interests in the Company.”

This contention, however, was answered by Lord Justice 
Wood, who said (p. 778):

“There is a clause in the Companies Act of 1862 which 
says that in a voluntary winding up equal distribution is to 
be made among creditors; an expression similar to which, in 
13 Eliz. c. 7, appears to have led to the establishment of the 
rule in bankruptcy.”

He then called attention to the fact that a voluntary wind-
ing up was not limited to cases of insolvent companies, but 
might be resorted to on behalf of a solvent one; and he pro-
ceeded to comment upon the fact that in previous winding-up 
acts, “ when the legislature intended proceedings to be con-
ducted according to the course in bankruptcy, it said so,” 
concluding with the declaration that the omission to do so in 
the case before the court indicated the purpose of Parliament 
that the court should be governed by the chancery rule. 
Lord Justice Selwyn, in a measure, also adopted this view, 
saying (p. 782):

“I think, therefore, that the onus is clearly thrown on 
those persons who come here and say that when the legis-
lature, with a knowledge of the existence of the difference 
between the practice in bankruptcy and the practice in chan-
cery, entrusted the winding up-of the companies to the Court 
of Chancery, and said in express terms that the practice of 
the Court of Chancery was to prevail, they intended by some 
implication or inference to diminish, prejudice or affect the 
rights of creditors. I can find no trace of any- such intention, 

think, therefore, we are bound to follow the established prac- 
ice of the Court of Chancery, especially when we find that 
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that practice has been followed ever since the passing of the 
Winding-up Act, and so long as winding-up orders have been 
made in the Court of Chancery.”

The whole subject has been set at rest, however, in Great 
Britain, by section 25 of the Judicature Act of August 5, 
1873, c. 66, and by an amendment thereto adopted August 11, 
1875, c. 77, which expressly required that in the administra-
tion in chancery of an insolvent estate of one deceased and 
in proceedings in the winding up of an insolvent company 
under the Companies Acts, “ the same rule shall prevail and 
be observed as to the respective rights of secured and un-
secured creditors, and as to debts and liabilities provable, 
. . . as may be in force for the time being under the law 
of bankruptcy, with respect to the estates of persons adjudged 
bankrupt.”

So that now, in Great Britain, in all proceedings involving 
the distribution of an insolvent fund, a secured creditor can 
only prove for the balance which may remain after deduction 
of the proceeds or value of collateral security.

In view, therefore, of the English legislation in 1873 and 
1875, which has rendered it impossible in cases of insolvency 
to apply the doctrine of the Kellock case, we need not particu-
larly notice decisions rendered in England subsequent to 1868, 
when the Kellock case was decided, particularly as the tribu-
nals which rendered such decisions were subordinate to the 
Court of Appeal and necessarily bound by its rulings.

Now, I submit, as the English Chancellors, from the date 
of the enactment of the earliest English bankrupt law, felt 
constrained to compel a secured creditor to account for his 
security before proving against the general assets of the bank-
rupt estate, because Parliament had directed a ratable distri-
bution of all such assets, it cannot in consonance with sound 
reasoning be said that this court is to apply the chancery rule 
to the distribution of the assets of an insolvent national bank 
as to which Congress has directed a ratable distribution, 
because in England a different rule was for a time applied 
to an act of Parliament providing not solely for the liquida-
tion of an insolvent estate, but equally to a solvent an
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insolvent one, and which rule was so applied in England 
because a particular statute was construed as requiring that 
the practice pursued in chancery in administering upon es-
tates should govern.

It is worthy of note that Lord Justice Wood, after stating 
in his opinion in the Kellock case that the bankruptcy rule was 
“adopted by a court having a peculiar jurisdiction, estab-
lished for administering the property of traders unable to 
meet their engagements,” conceded that the provision in the 
statute of 13 Eliz. c. 7, requiring equal distribution, “led to 
the establishment of the rule in bankruptcy.” But the Lord 
Justice took the cases then under consideration out of the 
operation of the provision of the statute of Elizabeth because 
of provisions found in the Company Act which, in his opinion, 
gave rise to a contrary view in. cases governed by that act. 
The distribution of the assets of a failed national bank under 
the act of Congress, it is obvious, presents the “peculiar” 
features which Lord Justice Wood had in mind, since the 
requirement of ratable distribution is the exact equivalent 
of the provision contained in the statute of Elizabeth. But 
the reasoning now employed to cause the rule announced in 
the Kellock case to apply so as to defeat the ratable distribu-
tion provided by the act of Congress, is made to rest upon 
the assumption that the act of Congress does not contain the 
peculiar requirement which was found in the bankruptcy acts, 
from which the duty of the secured creditor to account for 
his security before taking a dividend from the general assets 
arose. It comes, then, to this: That the theory by which 
the obsolete doctrine of the KeUock case is made to apply 
rests upon an assumption which repudiates the reasoning 
of that case; in other words, that the result of the Kellock 
case is taken and applied to this case, whilst the reasoning 
upon which the decision of the Kellock case was based is in 
effect denied.

That to permit a secured creditor to retain his specific con-
tract security and also to prove against the general assets of 

18 insolvent debtor for the whole amount of the debt was 
eemed to work out inequality is shown not only by the fact
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that it was not applied in bankruptcy, but that in the admin-
istration of equitable, as contradistinguished from legal, as-
sets, courts of equity, following the maxim Equitas est quasi 
equalitas, would not permit claimants against equitable assets 
to share in the distribution of such assets, until they had 
accounted for any advantage gained by the assertion against 
the general estate of the debtor of a preference permitted at 
law. Morrice v. Bank of England, Cases Temp. Talb. 218; 
Sheppard v. Kent, 2 Vern. 435; Deg v. Deg, 2 P. W. 412, 416; 
Chapman v. Esgar, 1 Sm. & G. 575; Bain v. Sadler, L. R. 12 
Eq. 570; Purdy v. Doyle, 1 Paige, 558 ; Bank of Louisville v. 
Lockridge, 92 Kentucky, 472; 1 Story Eq. Jur. 12th ed. p. 543; 
Watson, 1 Comp. Ex. 2d rev. ed. ch. 11, p. 35.

It was undoubtedly from a consideration of this funda-
mental rule of equity, in construing the statutory requirement 
for ratable division of general assets, that the bankruptcy 
rule was formulated. That rule, however, in effect, declared 
that secured creditors might retain their preferential contract 
rights in particular portions of the estate of the insolvent 
debtor, but that it was the purpose of Parliament, in com-
manding ratable distribution, that general assets, that is, 
assets disencumbered of liens, should be distributed only 
among the general or unsecured creditors; the necessary 
effect being that a secured creditor could not prove against 
general assets without surrendering his security, thus becom-
ing a general or unsecured creditor for the whole amount of 
the debt, or realizing upon the security or in some form ac-
counting for its value, in which latter contingency he would 
be general or unsecured creditor for the deficiency. That 
the bankruptcy rule was deemed to be founded upon equita-
ble principles, I think, is demonstrated by the statement of 
Lord Hardwicke in a case already mentioned, Bromley v. 
Goodere, 1 Atk. 77, where, after referring to the act of 13 
Eliz. c. 7, he said :

“ It is manifest that this act intended to give the commis-
sioners an equitable jurisdiction as well as a legal one, for they 
have full power and authority to take by their discretions such 
order and direction as they shall think fit; and that this has
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been the construction ever since; and therefore when peti-
tions have come before the Chancellor, he has always pro-
ceeded upon the same rules, as he would upon causes coming 
before him upon the bill, The rules of equity.”

The foregoing reasoning renders it unnecessary to review at 
length the opinion delivered by the Circuit Court of Appeals 
for the Sixth Circuit in Chemical National Bank v. Arm-
strong, 16 U. S. App. 465, to which the court has referred, as 
the conclusions announced by the Circuit Court of Appeals 
were rested on the assumption that the bankruptcy rule was 
the creature of an express statutory requirement, and that to 
prevent a secured creditor from proving for his whole debt, 
as of the time of the insolvency, without regard to his col-
laterals, would deprive him of a contract right, both of which 
contentions have been fully considered in what I have already 
said. Nor is the case of Lewis n . United States, 92 U. S. 619, 
also referred to in the opinion of the court in the case at bar, 
controlling upon the question here presented.. True, it was 
said in the Lewis case, in passing, and upon the admission of 
counsel, that “It is a settled principle of equity that a creditor 
holding collaterals is not bound to apply them before enforc-
ing his direct remedies against the debtor,” citing the Kel- 
lock case and two other English and two Pennsylvania cases 
involving the question of the rights of a creditor having the 
securities of distinct estates of separate debtors. But the con-
troversy before the court in the Lewis case was of this latter 
character, being between the United States, as creditor of a 
partnership and holding collaterals belonging to the partner-
ship, and the trustee in bankruptcy of the separate estates of 
individual members of the partnership. The government was 
seeking to assert against such separate estates a right of pref-
erence given to it by statute. The court decided that as the 
United States had a paramount lien upon all the assets of 
every debtor for the full satisfaction of its claim, it was un-
affected by the bankruptcy statutes, and therefore was not 
controlled by any provision found therein for ratable distribu-
tion or otherwise. It is apparent, therefore, that the court, 
by the quoted statement did not decide that a court of equity 
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would apply the doctrine there set forth, where the rights of 
the secured creditor were limited and controlled by statute. 
If the secured creditor, who is allowed in the case now decided 
to disregard his security and prove for the whole amount of 
his claim had a paramount lien not only upon his collaterals, 
but upon each and every asset of the insolvent bank, the rule 
in the Lewis case would be apposite. But that is not the 
character of the case now before the court, since here a 
secured creditor has no paramount lien upon anything but his 
collaterals, and is governed in his recourse against the gen-
eral assets by the requirement that there should be a ratable 
distribution.

As the case before us is to be controlled by the act of Con-
gress, it would appear unnecessary to advert to state decisions 
construing local statutes; but inasmuch as those decisions were 
referred to and cited as authority, I will briefly notice them. 
They are referred to in the margin and divide themselves into 
four classes: 1. Those which maintain that where ratable dis-
tribution is required, the creditor must account for his security 
before proving.1 2. Those cases which, on the contrary, de-
cide that to allow the creditor to prove for his whole claim 
without deduction of security, is not incompatible with rata-
ble distribution, and hold that the security need not be taken 
into account.2 3. Those cases which, whilst seemingly deny-

1 Amory v. Francis, (1820) 16 Mass. 308; Farnum v. Bauteile, (1847) 13 
Met. 159; Vanderveerv. Conover, (1838) 1 Harr. 487; Bell v. Fleming''sExecu-
tors, (1858) 1 Beasley, (12 N. J. Eq.) 13, 25; Whittaker v. Amwell National 
Bank, (1894) 52 N. J. Eq. 400; Fields v. Creditors of Wheatley, (1853) 1 
Sneed, (Tenn.) 351; Winton v. Eldridge, (1859) 3 Head, (Tenn.) 361; 
Wurtz v. Hart, (1862) 13 Iowa, 515; Searle, EP or, v. Brumback, Assignee, 
(1862) 4 Western Law Monthly, (Ohio) 330; In re Frasch, (1892) 5 Wash. 
344; National Union Bank v. National Mechanics Bank, (1895) 80 Maryland, 
371; American National Bank v. Branch, (1896) 57 Kansas, 327; Investment 
Co. v. Richmond National Bank, (1897) 58 Kansas, 414.

2 Findlay v. Hosmer, (1817) 2 Conn. 350; Moses v. Ranlet, (1822) 2 N. H. 
488; West v. Bank of Rutland, (1847) 19 Vermont, 403; Walker v. Baxter, 
(1854) 26 Vermont, 710, 714; In the matter of Bates, (1886) 118 Illinois, 524; 
Furness v. Union National Bank, (1893) 147 Illinois, 570; Levy v. Chicago 
National Bank, (1895) 158 Illinois, 88; Allen v. Danielson, (1887) 15 Rt 
480; Greene v. Jackson Bank, (1895) 18 R. I. 779; People v. Bemington,
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ing the obligation of the secured creditor to account for his 
security, yet, practically, work out a contrary result by requir-
ing deduction upon collaterals as collected, and affording reme-
dies to compel prompt realization of collaterals.1 4. Those 
which originated in purely local statutes and which hold that 
the secured creditor can prove for the whole amount without 
reference to either the bankruptcy or the chancery rule.2 And 
in the margin I supplement the compilation heretofore made 
by a reference to some state statutes and decisions referring 
to statutes which expressly provide that the claimants upon 
an insolvent estate can only prove for the balance due, after 
deduction of any security held.3

Of course, for the purposes of this case, only the first two 
classes of cases need be considered. The first class is well 
represented by two Massachusetts cases: Amory v. Francis^ 
16 Mass. 308, and Farnum v. Boutelle, 13 Met. 159. In the 
first-named case Chief Justice Parker said (p. 311): “If it 
were not so, the equality, intended to be produced by the

(1890) 121 N. Y. 328; Third National Bank of Detroit v. Haug, (1890) 82 
Michigan, 607; Kellogg y. Miller, (1892) 22 Oregon, 406; Winston v. Biggs, 
(1895) 117 N. C. 206.

1 In re Estate of McCune, (1882) 76 Missouri, 200; State v. Nebraska 
Savings Bank, (1894) 40 Nebraska, 342; Jamison v. Alder-Goldman Commis-
sion Co., (1894) 59 Arkansas, 548, 552; Philadelphia Warehouse Co. v. Annis-
ton Pipe Word's, (1895) ‘106 Alabama, 357; Erle v. Lane, (1896) 22 Colorado, 
273.

2 Shunk's and Freedley's Appeals, (1845) 2 Penn. St. 304; Morris v, Olwine, 
(1854) 22 Penn. St. 441, 442; Keim's Appeal, (1856) 27 Penn. St. 42; Mil-
ler's Appeal, (1860) 35 Penn. St. 481; Patten's Appeal, (1863) 45 Penn. St. 
151. And see a reference to the cases in Pennsylvania, in Boyer's Appeal, 
(1894) 163 Penn. St. 143.

3Indiana: — Combs v. Union Trust Co., 146 Ind. 688, 691; Kentucky: — 
Statutes, 1894, (Barbour & Carroll’s ed.) c. 7, sec. 74, p. 193; Bank of Louis-
ville v. Lockridge, 92 Kentucky, 472; Massachusetts: — Act of April 23, 
1838, c. 163, sec. 3; General Statutes, 1860, ch. 118, sec. 27; Michigan: — 
2 How. St. sec. 8824, p. 2156; Minnesota: — By statute March 8, 1860, the 
security is made the primary fund, to which resort must be had before a 
personal judgment can be obtained against the debtor for a deficit, Swift v. 
Fletcher, 6 Minn. 550; New Hampshire: — Laws 1862, ch. 2594; South 
Carolina: — Piester v. Piester, 22 S. C. 139; Wheat v. Dingle, 32 S. C. 473; 
Texas: —Civil Stats. 1897, art. 83; Acts 1879, ch. 53, sec. 13; Willis v. 
Holland, (1896) 36 S. W. Rep. 329.
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bankrupt laws, would be grossly violated, and the creditor 
holding the pledge would, in fact, have a greater security 
than that pledge was intended to give him. For originally it 
would have been security only for a portion of the debt equal 
to its value; whereas by proving the whole debt, and holding 
the pledge for the balance, it becomes security for as much 
more than its value, as is the dividend, which may be re-
ceived upon the whole debt.”

In the later case, Chief Justice Shaw announced the rule as 
follows : 13 Met. 164:

“ If the mortgage remained in force at the time of the de- 
cease of the debtor, then it is very clear, as well upon principle 
as authority, that the creditors cannot prove their debt, with-
out first waiving their mortgage, or, in some mode, applying 
the amount thereof to the reduction of the debt, and then prov-
ing only for the balance. Amory v. Francis, 16 Mass. 308.”

The second class of cases may be typified by the case of 
People v. Remington, 121 N. Y. 328, where the conclusion of 
the court was placed upon the ground that the rule in bank-
ruptcy originated in an express requirement in the bankrupt 
acts other than that for a ratable distribution. The court, 
speaking through Gray, J., said (p. 332):

“Some confusion of thought seems to be worked by the 
reference of the decision of the question -to the rules of law 
governing the administration of estates in bankruptcy; but 
there is no warrant for any such reference. The rules in 
bankruptcy cases proceeded from the express provisions of the 
statute, and they are not at all controlling upon a court ad-
ministering, in equity, upon the estates of insolvent debtors. 
The bankruptcy act requires the creditor to give up his 
security, in order to be entitled to prove his whole debt; or, 
if he retains it, he can only prove for the balance of the debt, 
after deducting the value of the security held. The jurisdic-
tion in bankruptcy is peculiar and special, and a particular 
mode of administration is prescribed by the act.”

Having thus eliminated the bankruptcy rule, the court 
reviewed the decisions in Mason v. Bogg and Rellock's case, 
and held those cases to be controlling. The Remington case,
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therefore, as well as those of which it is a type, need not be 
further reviewed, as the fundamental error upon which they 
rest has been fully stated in wThat I have previously said.

It is necessary, however, to call attention to the fact that in 
the cases which decline to apply the rule in bankruptcy and 
refuse to enforce the provision for ratable distribution, there 
is an entire want of harmony as to the time when the rights 
of creditors are fixed with respect to the amount of the claim 
which may be proved against general assets, some holding 
that dividends are to be paid on the amount due at the date 
of insolvency, others on the amount due at the time of proof; 
and others upon the sum due when dividends are declared. 
This confusion is the necessary outcome of the erroneous 
premise upon which the cases rest. A similar confusion, 
moreover, I submit, is manifested by the rule now announced 
by the court; since whilst it is avowedly rested upon the 
defunct chancery rule exemplified in Mason v. Hogg and the 
Kellock case, yet in effect it fails to follow the very rule upon 
which the decision is based. This is clear when it is borne in 
mind that the chancery rule was decided in both Mason v. 
Bogg and the Kellock case to be that the amount of the claim 
of the creditor was fixed by the date when proof was actually 
made, and yet under the authority of the chancery rule and 
the cases in question the court now decides that the rights of 
the secured creditor are fixed by insolvency. Thus the chan-
cery rule is applied and at the same time repudiated in an 
important particular, for the grave difference between allow-
ing a secured creditor to prove only for the amount due wThen 
proof was made and therefore compelling him to account for 
all collections realized on collaterals up to that time, and 
allowing him long after insolvency to prove, by relation, as 
of the date of the insolvency, and disregard the collections 
actually made, is manifest. In this connection it may not be 
amiss to call attention to the fact that if the bankruptcy rule 
was applied in the proof of claims, the amount of the claim 
would not vary, whether the date of insolvency or the time 
when proof was made was held to be the date when the rights 
of the creditor in the fund were fixed.
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Moreover, I submit that the propositions now adopted, which 
reject the bankruptcy rule, rest on reasoning which, if it be 
logically applied, requires the enforcement of the bankruptcy 
rule in its integrity. It seems to me it has been shown by 
the doctrine announced by Lord Hardwicke, in 1743, Bromley 
v. Goodere, supra, that the stoppage of interest on the claims 
of all creditors was but an essential evolution of the principle 
of ratable distribution. This stoppage of interest at the 
period named is now upheld by the rule sanctioned by this 
court. This, then, takes the provision of the bankruptcy rule 
which favors the secured creditor and which arises alone from 
ratable division, and gives him the benefit of it whilst at the 
same time rejecting the obligation to account which arises 
from and depends on the very principle of ratable distribu-
tion which is in part enforced. To repeat, it strikes my mind 
that the conclusion now announced is this, that the obsolete 
chancery rule both applies and does not apply, that the bank-
ruptcy rule at the same time does not apply and does apply, 
the result of this conflict being to so interpret the act of Con-
gress as to strike from it the beneficent provision for equality 
of distribution among general creditors.

Mb . Justice  Gbay  dissenting.

While also unable to concur in the opinion of the majority 
of the court, I prefer to rest my dissent upon the effect of 
the legislation of Congress, read in the light of the English 
statutes and decisions before the American Revolution, and 
of the judgments of the courts of the United States —with-
out particularly considering the cases in England in recent 
times, or the conflicting decisions made in the courts of the 
several States under local statute or usage or upon general 
theory. As the course of reasoning in support of this view 
traverses part of the ground covered by the other dissenting 
justices, I shall endeavor to state it as shortly as possible.

The English bankrupt acts in force at the time of the Dec-
laration of Independence, so far as they touched the distri-
bution of a bankrupt’s estate among his creditors, were the
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statute of 13 Eliz. (1571) c. 7, § 2, which directed the estate 
to be applied to the “ true satisfaction and payment of the 
said creditors, that is to say, to every of the said creditors a 
portion, rate and rate like, according to the quantity of his 
or their debts;” and the statute of 21 James I, (1623) c. 19, 
§ 8 (or § 9), which made more specific provisions against 
allowing any creditors, whether “having security” or not, 
to prove “for any more than a ratable part of their just and 
due debts with the other creditors of the said bankrupt.” As 
appears on the face of this provision, the wTord “security” 
was evidently there used, not as including a mortgage or 
other instrument executed by the debtor by way of pledging 
part of his property as collateral security for the payment of 
a debt, but merely as designating a bond or writing which 
was evidence of the debt itself as a direct personal obligation ; 
and the objects of the provision would appear to have been to 
put all debts, whether by specialty or by simple contract, upon 
an equal footing in the ratable distribution of a bankrupt’s 
estate, and to permit the real amount only of any debt, and 
not any larger sum named in a bond or other specialty, to be 
proved in bankruptcy. 4 Statutes of the Realm, 539, 1228; 
2 Cooke’s Bankrupt Laws, (4th ed.) [18] [33] ; 1 lb. 119; Bac. 
Ab. Obligations, A; 3 Bl. Com. 439.

Neither of those statutes contained any provision whatever 
for deducting the value of collateral security and proving the 
rest of the debt. Yet, from the earliest period of wThich there 
are any reported cases, it was uniformly held — without vouch-
ing in any provision of tlie bankrupt acts, other than those 
directing a ratable distribution among all the creditors — and 
had long before the American Revolution become the settled 
practice in the Court of Chancery, that a creditor could not 
retain collateral security received by him from the bankrupt 
and prove for his whole debt, but must have his collateral 
security sold and prove for the rest of the debt only. The 
authorities upon this point are collected in the opinion of Mr. 
Justice White, ante, 153.

After the American Revolution, the provision of the stat-
ute of James I was thrice reenacted, "with little modification.
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Stats. 5 Geo. IV, (1824) c. 98, § 103; 6 Geo. IV, (1825) c. 16, 
§ 108; 12 & 13 Viet. (1849) c. 106, § 184. But the rule estab-
lished by the decisions and practice of the Court of Chancery, 
as to the proof of secured debts, was never expressly recog-
nized in any of the English bankrupt acts until 1869, when 
provisions to that effect were inserted in the statute of 32 & 
33 Viet. c. 71, § 40. And there is no trace of a different rule 
in England, in proceedings in equity for the distribution of the 
estate of any insolvent debtor or corporation, until more than 
sixty years after the Declaration of Independence. Amory n . 
Francis, (1820) 16 Mass. 308, 311; Greenwood n . Taylor, (1830) 
1 Russ. & Myl. 185; Mason v. Bogy, (1837) 2 Myl. & Cr. 443. 
In 1868, indeed, the Court of Chancery declined to apply the 
bankruptcy rule to proceedings under the winding-up acts. 
Kelloclds case, L. R. 3 Ch. 769. But Parliament, by the 
Judicature Acts of 1873 and 1875, applied that rule to such 
proceedings. Stats. 36 & 37 Viet. c. 66, § 25 (1); 38 & 39 
Viet. c. 77, § 10. And Sir George Jessel, M. R., has pointed 
out the absurdity of having different rules in the cases of liv-
ing and of dead bankrupts. In re Ilopkins, (1881) 18 Ch. D. 
370, 377.

The first bankrupt act of the United States, enacted in 1800, 
was in great part copied from the earlier bankrupt acts of 
England, and condensed the provisions, above mentioned, of 
the statutes of Elizabeth and of James I, in this form: “In 
the distribution of the bankrupt’s effects, there shall be paid 
to every of the creditors a portion-rate, according to the 
amount of their respective debts, so that every creditor hav-
ing security for his debt by judgment, statute, recognizance 
or specialty, or having an attachment under any of the laws of 
the individual States, or of the United States, on the estate 
of such bankrupt, (provided there be no execution executed 
upon any of the real or personal estate of such bankrupt, before 
the time he or she became bankrupts,) shall not be relieved 
upon any such judgment, statute, recognizance, specialty or 
attachment, for more than a ratable part of his debt with the 
other creditors of the bankrupt.” Act of April 4, 1800, c. 19, 
§ 31; 2 Stat. 30. That provision must have received the



MERRILL v. NATIONAL BANK OF JACKSONVILLE. 175

Dissenting Opinion: Gray, J.

same construction that had been given by the English judges 
to the statutes therein reenacted. Tucker v. Oxley, (1809) 5 
Crancb, 34, 42; Scott v. Armstrong, (1892) 146 U. S. 493, 511.

The bankrupt act of 1841, which is well known to have 
been drafted by Mr. Justice Story, omitted that section, and 
made no specific provision whatever as to the proof of secured 
debts ; but simply provided that “ all creditors coming in and 
proving their debts under such bankruptcy, in the manner 
hereinafter prescribed, the same being bona fide debts, shall 
be entitled to share in the bankrupt’s property and effects, 
pro rata, without any priority or preference whatsoever, ex-
cept only for debts due by such bankrupt to the United States, 
and for all debts due by him to persons who, by the laws of 
the United States, have a preference, in consequence of hav-
ing paid moneys as his sureties, which shall be first paid out 
of the assets.” Act of August 19, 1841, c. 9, § 5 ; 5 Stat. 444.

Yet Mr. Justice Story, both in the Circuit Court and in this 
court, laid it down, as an undoubted rule, that a secured cred-
itor could prove only for the rest of the debt, after deducting 
the value of the security given him by the bankrupt himself 
of his own property. In re Babcock, 3 Story, (1844) 393, 399, 
400 ; In re Christy, (1845) 3 How. 292, 315.

The omission by that eminent jurist, when framing the act 
of 1841, of all specific provisions on the subject as unnecessary, 
and his repeated judicial declarations, after he had been habit-
ually administering that act for three or four years, recogniz-
ing that rule as still in force, compel the inference that a 
general enactment for the ratable distribution of the estate 
of an insolvent among all the creditors had the effect of pre-
venting any individual creditor, while retaining collateral 
security on part of the estate, from proving for his whole 
debt.

In 1864, Congress, in the first national bank act, after pro-
viding for the appointment of a receiver with power to con-
vert the assets of any insolvent national bank into money and 
pay it to the treasurer of the United States, subject to the 
order of the comptroller of the currency, further provided that 

from time to time the comptroller, after full provision shall
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have been first made for refunding to the United States any 
such deficiency in redeeming the notes of such association as 
is mentioned in this act, shall make a ratable dividend of the 
money, so paid over to him by such receiver, on all such claims 
as may have been proved to his satisfaction or adjudicated 
in a court of competent jurisdiction.” Act of June 3,1864, 
c. 106, § 50; 13 Stat. 115.

The words of this act, requiring “ a ratable dividend ” to be 
paid “on all claims” proved or adjudicated, are equivalent to 
the words of the last preceding bankrupt act, directing that 
“all creditors coming in and proving their debts” “shall be 
entitled to share” in the estate '•'‘pro rata, without any 
priority or preference whatsoever; ” and, in view of the judi-
cial construction which had been given to that act, may rea-
sonably be considered as having been intended by Congress to 
have the same effect of preventing a creditor, secured on part 
of the estate, from proving his whole debt without relinquish-
ing or applying the security, although neither act specifically 
so provided.

If such was the rule under the national bank act of 1864, it 
could not be affected, as to national banks, by the express 
affirmance of the rule in the bankrupt act of 1867, or by the 
reenactment of the provisions of each of these two acts in the 
Revised Statutes. And the extension of the bankrupt act of 
1867 to “ moneyed business or commercial corporations and 
joint stock companies” increases the improbability that Con-
gress intended banking associations to be governed by a dif-
ferent rule from that governing other private corporations, as 
well as natural persons, in regard to the effect which a cred-
itor’s holding collateral security should have upon the sum to 
be proved by him against an insolvent estate. Act of March 
2,1867, c. 176, §§ 20, 37; 14 Stat. 526, 535; Rev. Stat. §§ 5075, 
5236.

Reliance has been placed upon the remark of Mr. Justice 
Swayne in Lewis v. United States, 92 U. S. 618, 623, that “it 
is a settled principle in equity that a creditor holding col-
laterals is not bound to apply them before enforcing his 
direct remedies against the debtor.” But he added, “This
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is admitted,” so that it is evident that the point was not 
controverted by counsel, or much considered by the court. 
Nor was it necessary to the decision, which had nothing to 
do with the right of an individual creditor, holding security 
upon the separate property of the debtor, to prove against 
his estate in bankruptcy; but simply affirmed the right of 
the United States, holding a debt against an English part-
nership, to prove the whole amount of the debt against one 
of the partners, an American, in proceedings in bankruptcy 
here under the act of 1867, -without surrendering or account-
ing for collateral security given to the United States by 
the partnership. The United States were not bound by 
the bankrupt acts, nor subject to the rule of a ratable dis-
tribution, but were entitled to preference over all other 
creditors. United States v. Fisher, 2 Cranch, 358; Harrison 
v. Sterry, 5 Cranch, 289 ; United States v. State Bank, 6 Pet. 
29; United States v, Herron, 20 Wall. 251. And, even as to 
a private creditor, it has always been held that he is obliged 
to account for such securities only as he holds from the debtor 
against whose estate he seeks to prove; and that a creditor 
proving against the estate of a partnership is not bound to 
account for security given to him by one partner, nor a cred-
itor proving against the estate of one partner to account for 
security given him by the partnership. Ex parte Peacock, 
(1825) 2 Glyn & Jameson, 27; In re Plummer, (1841) 1 Phil. 
Ch. 56; Rolfe v. Flower, (1866) L. R. 1 P. C. 27, 46; In re 
Babcock, 3 Story, 393, 400. To require a creditor, before 
proving against the estate of one partner, to surrender to 
the assignee of that estate security held from the partner-
ship, would be to add to the separate estate property which 
should go to the estate of the partnership.

The ground and the limits of the rule in bankruptcy were 
clearly stated by Lord Chancellor Lyndhurst in Plummer’s 
case, above cited, in which a partnership creditor was allowed 
to prove a partnership debt against the separate estate of each 
partner, without surrendering or realizing security held by 
him from the partnership. The Lord Chancellor said: “Now 
what are the principles applicable to cases of this kind ? If

VOL. CLXXin—12
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a creditor of a bankrupt holds a security on part of the bank-
rupt’s estate, he is not entitled to prove his debt under the 
commission, without giving up or realizing his security. For 
the principle of the bankrupt laws is, that all creditors are to 
be put on an equal footing, and therefore, if a creditor chooses 
to prove under the commission, he must sell or surrender 
whatever property he holds belonging to the bankrupt; but 
if he has a security on the estate of a third person, that prin-
ciple does not apply; he is in that case entitled to prove for 
the whole amount of his debt, and also to realize the security, 
provided he does not altogether receive more than twenty 
shillings in the pound. That is the ground on which the 
principle is established; it is unnecessary to cite authorities 
for it, as it is too clearly settled to be disputed; but I may 
mention Ex parte Bennet, 2 Atk. 527.; Ex parte Parr, 1 
Rose, 76 ; and Ex parte Goodman, 3 Maddock, 373; in which 
it has been laid down. The next point is this. In adminis-
tration under bankruptcy, the joint estate and the separate 
estate are considered as distinct estates; and accordingly it 
has been held that a joint creditor, having a security upon 
the separate estate, is entitled to prove against the joint estate 
without giving up his security; on the ground that it is a 
different estate. That was the principle upon which Ex parte 
Peacock proceeded, and that case was decided first by Sir 
John Leach and afterwards by Lord Eldon, and has since 
been followed in Ex parte Bowden, 1 Deacon & Chitty, 135. 
Now this case is merely the converse of that, and the same 
principle applies to it.” 1 Phil. Ch. 59, 60.

This court, under the existing national bank act, approving 
and following the example of the English courts under the 
statute of 13 Elizabeth, above cited, has allowed creditors to 
set off, against their claims on the estate, debts due from 
them to the debtor whose estate is in course of distribution, 
although the statute in question in either case contained no 
provision directing or permitting a set-off. Scott n . Armstrong, 
146 U. S. 493, 511. In giving effect to a statute which simply 
directs an equal and ratable distribution of a debtor’s estate 
among all creditors, without saying anything about either col-
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lateral security or set-off, there would seem to be quite as 
much ground for requiring each creditor to account for his 
collateral security, for the benefit of all the creditors, as for 
allowing him the benefit of a set-off, to their detriment.

For the reasons thus indicated, I cannot avoid the conclu-
sion that, under every act of Congress directing the ratable 
distribution among all creditors of the estate of an insolvent 
person or corporation, and making no special provision as to 
secured creditors, an individual creditor, holding collateral 
security from the debtor on part of the estate in course of 
administration, is not entitled to a dividend upon the whole 
of his debt, without releasing the security or deducting its 
value; and that therefore the judgment of the Circuit Court 
of Appeals should be reversed.

GREEN BAY AND MISSISSIPPI CANAL COMPANY 
v. PATTEN PAPER COMPANY.

PETITIONS FOR REHEARING.

No. 14. Distributed January 16,1899. — Decided February 20,1899.

The petitions for rehearing rest upon a misapprehension of the decision in 
this case, the purport of which was to preserve to the Canal Company 

| the use of the surplus waters created by the dam and the canal; but, 
after they had flowed over the dam and through the sluices, and had 
found their way into the unimproved bed of the stream, the rights and 
disputes of the riparian owners must be determined by state courts.

While the state courts may legitimately take cognizance of controversies 
between riparian owners concerning the use and apportionment of 
waters flowing in the non-navigable parts of the stream, they cannot 
interfere,by mandatory injunction or otherwise, with the control of the 
surplus water power incidentally created by the dam and canal now 
owned and operated by the United States.

Two petitions were filled on the same day for a rehearing 
in this case, decided November 28, 1898, and reported 172 
U. 8. 58. .

The first was signed by Moses Hooper, Attorney, and George
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G. Greene of counsel for the Patten Paper Company, and, 
omitting notes and citations of authorities, was in substance 
as follows.

The opinion herein shows that the plaintiffs below, defend-
ants in error, did not make the leading facts respecting their 
water power plain. Hence they respectfully petition this hon-
orable court for a rehearing upon the following grounds, being 
matters of fact only.

I. The claim of the original plaintiffs seems to have been 
lost sight of. This court says: “ It is apparent from the con-
ceded facts that the water power in question did not exist 
while the stream was in its natural condition, nor was it 
created by the erection of a dam by private persons for that 
sole purpose.”

Plaintiffs below, defendants in error, should have made it 
appear, as the fact is, that the water power about which they 
are contending is created by a dam built by private persons, 
Mathew J. Mead and N. M. Edwards, riparian owners, in 1880, 
for the sole purpose of water power.

This dam furnishes a head of 12 to 18 feet. The mills on 
this power cost about seventy thousand dollars ($70,000). 
Under very like conditions mills have been built by riparian 
owners at the Grand Chute, costing over half a million dollars, 
and at Grand Chute Island, costing at least a million dollars, 
and at Kaukauna, below the improvements of the tenants 
of the Canal Company, costing over one hundred thousand 
dollars. All these investments are seriously threatened by 
the decision herein unless modified.

This private dam was across an unnavigable channel between 
islands three and four. Its legality cannot be questioned 
herein.

If its legality could be questioned by other parties, it can-
not by the Canal Company, because, as complaint recites:

On August 1, 1881, it, as a riparian owner, leased to the 
Union Pulp Company, one of the plaintiffs below, a constant 
flow of about 20,000 cubic feet of water per minute, parcel of 
and to be drawn from said Mead & Edwards water power, for
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hydraulic power, for a term of ten years, renewable for one 
hundred years, which leasehold interest said Union Pulp Com-
pany still holds. Said Union Pulp Company has erected on 
said lot a pulp mill worth about forty thousand dollars ($40,000) 
and now operates same, running same by said water power.

Original defendant Kelso, for whom Reese Pulp Company 
was afterwards substituted, stands in the same relation to the 
Canal Company.

An examination of the printed record will show that in 
many other respects the original plaintiffs, defendants in error, 
have failed to make the facts in this case apparent to this 
court.

II. This court seems to us to have held in 142 U. S. 254, 
at 269, 270, that it was necessary that there should be notice 
of taking while compensation could be had. No other view 
seems admissible.

The notice of taking held sufficient in 142 U. S. was given 
to the Kaukauna Water Power Company only. There is no 
pretence of notice of taking as against the original plaintiffs 
herein, or any of the owners on the Mead & Edwards power 
or middle channel. None of them were parties to that suit.

Speaking of this notice, Justice Brown said (p. 270): “ Until 
this time there had been no active interference with any 
claim or riparian rights belonging to the Water Power Com-
pany.”

Herein the original plaintiffs were, when action was com-
menced, ever since* have been, and still are using their water 
power between islands three and four to run their mills. One 
of them, Union Pulp Company, is lessee of the Canal Com-
pany as riparian owner of part of this mill power.

The Canal Company united as riparian owner with the 
Patten Paper Company in leasing land and 1000 cubic feet 
of water per minute parcel of this Mead & Edwards, or middle 
power to Kelso (now Reese Pulp Company). Not only had 
Canal Company not given notice of taking, but it had recog-
nized the title of the riparian owners on this middle power 
by leasing to Union Pulp Company, original plaintiff, parcel 
of such power, as riparian owner, and uniting with original
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plaintiff Patten Paper Company as riparian owner in lease of 
parcel of this power to Kelso.

Compensation act of 1875 (18 Stat. 508) was repealed in 
1888 (25 Stat. 4, 21). Hence, any notice of taking after 1888 
is fruitless. There was no claim made by Canal Company to 
this middle power otherwise than as riparian owner, until 
filing of cross bill in 1890.

III. This mill power can be preserved without interfering 
with the use of all the water of the river, by the Canal Com-
pany, on its appurtenant lots from one to two thousand feet 
below the dam represented on sheet marked “ Kaukauna ” on 
Canal Company’s maps. Such middle power may be supplied 
by the spent water of the upper mills mentioned on page 3, of 
printed copy of opinion. But if the Canal Company changes 
its plans and draws the water from the canal at lower points 
than now and heretofore, the water will be diverted from this 
middle power and the mills on it become valueless.

The judgment should provide that of the flow of the 
river, its proportion as partitioned, should, after being used 
by the Canal Company, be permitted to flow into the middle 
channel to feed the mills of riparian owners on that power, 
including lessees of the Canal Company.

If the judgment should follow the opinion unmodified, it 
might be construed to permit the Canal Company to violate 
its own leases to Union Pulp Company, original plaintiff, 
and George F. Kelso (now Reese Pulp ^ompany), original 
defendant.

We cannot think the court would so determine in view of 
the facts evidently not sufficiently presented.

IV. We failed to make clear to the court another matter of 
fact. The court says : “ It was found by the trial court that 
the Green Bay and Mississippi Canal Company has leased all 
of the water power created by the dam and canal, or arm of 
the dam, to be used over the water lots abutting on the canal.

We have not seen such finding of the trial court. The trial 
court did find that the Canal Company had leased all of the 
water power which it could find customers for, not that it ha 
leased all the water power created by the dam and canal. The
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Canal Company filed a schedule of its leases existing at the 
time of trial. This schedule, the company’s own statement, 
shows leases of water to be used over the water lots abutting 
on the canal of only 860 horse power out of the 2500 horse 
power reserved. It also shows leases from the pond at the mid-
dle power below the dam, whereon are the mills of the original 
plaintiffs and whereon the canal company is a riparian owner 
of 900 horse power.

V. This power is one of those referred to by Colonel Houston 
in his report to the Secretary of War, accompanying arbitra-
tors’ report, wherein he says: “There is an immense water 
power in the lower Fox entirely independent of the works of 
improvement, part of which has been made available by works 
of private parties.” This was not charged to the Canal Com-
pany by the United States.

We respectfully certify to .this honorable court our full be-
lief that thé grounds assigned for the foregoing petition for 
rehearing are meritorious and well founded in law.”

The second petition was signed by John T. Fish and Alfred 
L. Cary, as counsel for the Kaukauna Water Power Company 
and others ; and by Moses Hooper and George G. Greene as 
counsel for original plaintiffs, defendants in error, and, with 
like omissions, was in substance as follows :

The defendants in error respectfully petition this honorable 
court for a rehearing herein, upon the following grounds :

I. There is no controversy respecting the ownership or 
control of the navigation of the Fox River by the United 
States. All the parties throughout the whole litigation have 
at all times and in all places conceded such ownership and 
control to be absolute and paramount. The judgment under 
review expressly recognized such ownership and control. In 
its first subdivision it only partitioned such of the waters of 
the river as were not required for the purposes of navigation. 
In its third subdivision it expressly limited the right of the 
defendants in error, as to the use of water below the dam, to 
such as was not or might not be necessary for navigation.
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Neither the parties nor the state Supreme Court have sought 
to invade the empire of the United States over the navigation 
or commerce of this river.

II. The opinion states that “ the decisive question in this 
case ” is whether the water power ... is subject to con-
trol and appropriation by the United States owning and oper-
ating those public works, or by the State of Wisconsin, within 
whose limits Fox River lies.

We do not understand that any question arises respecting 
the control of the water power by the State of Wisconsin. 
The State does not claim any control over or interest in it. 
The question in controversy seems to us to be, — Was the 
property of the riparian owners under United States patent 
to 12,600 horse power of water created by the fall of Fox 
River below the dam, taken away from such riparian owners 
without compensation by section 16, act of Wisconsin of Au-
gust 8, 1848, saying, “ Whenever a water power shall be cre-
ated by reason of any dam erected, or other improvements 
made, on any of said rivers, such water power shall belong to 
the State, subject to the future action of the legislature ” ?

This is state legislation; it is the only foundation of the 
claim of the Canal Company.

The Canal Company makes no claim by virtue of any grant 
from the United States. It alleges that the dam and canal 
were constructed . . . under the act . . . approved 
August 8, 1848, and acts of the legislature subsequent thereto, 
other than which there was no authority for building and 
maintaining the same.

The controversy over the construction of this act arises 
between citizens of Wisconsin. Is not the construction of a 
local statute, in a controversy between its own citizens, a state 
question and not a Federal question ? The State’s construction 
of its own legislation between its own citizens is binding on 
this court.

We are not now questioning the jurisdiction of the court 
over this case, but only the power of the court to determine 
certain questions which are state and not Federal.

III. (a) On error to the state court in chancery cases
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this court is concluded by the findings of fact by the court 
below.

(J) The opinions of the Wisconsin Supreme Court are a part 
of the record, made such by section 2410, Wisconsin Statutes 
of 1898, in force since 1870.

Such opinions must therefore be examined by this court as 
a part of the record to ascertain what the court below found 
as facts.

(c) On appeals in equitable actions the Supreme Court of 
Wisconsin retries the case upon the merits, so that its find-
ings of fact are the ultimate finding’s in the case.

(d) When the Supreme Court of Wisconsin retried this case 
on appeal it had before it a full record of all the proceedings 
in the lower court, including all the evidence, findings, re-
quests for findings, refusals and exceptions.

Some of the facts found by the Wisconsin Supreme Court 
are as follows:

First. Such court found that the State never took any of 
the water powers below the dam, and never granted any such 
water powers to the Improvement Company, or to the Canal 
Company.

This finding that the State did not take or own real estate 
below its dams, except what was taken for and occupied by 
the canal, really covers the whole question of fact as to its 
taking water powers below the dam. If it did not take any 
real estate below the dam, it took no water powers, for such 
water powers are part and parcel of the land itself.

The state Supreme Court found as a fact that the water 
power created by the dam at Kaukauna was about 2700 horse 
power, and that on the rapids below the dam there was 12,600 
horse power. These findings, together with the report of 
Major Houston, show it to be a conclusive fact that the State 
never took any of the water powers below the dam, and that 
the Canal Company, at the time of the arbitration for the sale 
of the improvement to the United States, only claimed to own 
at Kaukauna 2500 horse power, which is a little less than that 
found by the state Supreme Court to be created by the dam.

From that finding and the evidence supporting it, it is clear
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that the water powers below the dam were never taken by 
the State, and were never treated by the State, the Canal 
Company or the United States, as the source of a fund ex-
pended, or to be expended, in the completion and maintenance 
of the public improvement.

IV. The water powers reserved to the Canal Company in 
its deed to the United States were only those which the arbi-
trators had valued at $140,000 and the title to which was 
already in said company.

All water powers reserved in the deed were granted to the 
Canal Company by the State, through state legislation, pre-
senting only state questions, which we respectfully submit are 
not reviewable by this court upon this writ of error.

V. If we may be permitted to do so, we desire to suggest 
that the conclusion expressed in the following language of the 
opinion, viz., “ It is apparent from the conceded facts that the 
water power in question did not exist while the stream was 
in its natural condition,” is not strictly accurate. While it is 
true that in the natural condition of the stream the water 
power in question (being that below the dam) did not exist in 
its most available form, yet that it did exist in its most essen-
tial and valuable feature as a property right, viz., in the nat-
ural fall of 42 feet from the head to the foot of the rapids, 
is too clear for controversy. Were it not for this natural fall 
there would be no water power; with it a power exists, which 
can be fully developed for use at small cost. It also exists in 
that part of the stream which the state Supreme Court found, 
as a fact, had never been navigable, and recognized the right of 
the riparian owner to place structures to make available the 
natural power, so long as such structures do not materially or 
unreasonably interfere with the public right.

VI. We failed to make clear to the court another matter 
of fact. The court says : “ It was found by the trial court 
that the Green Bay and Mississippi Canal Company has leased 
all of the water power created by the dam and canal, or arm 
of the dam, to be used over the water lots abutting on the 
canal.” This is only true in the sense that the Canal Com-
pany had leased all of the water power which it could fin



GREEN BAY &c . CANAL CO. v. PATTEN PAPER CO. 187

Statement of the Case.

customers for, not that it had leased all the water power 
“ created by the dam and canal.’* The Canal Company filed 
a schedule of its leases existing at the time of the trial of this 
cause. This schedule, the company’s own statement, shows 
leases of water “ to be used over the water lots abutting on the 
canal ” of only 860 horse power out of the 2500 horse power 
reserved. It also shows leases from the pond at the middle 
power below the dam, whereon are the mills of the original 
plaintiffs and whereon the Canal Company is a riparian owner, 
of 900 horse power.

On and prior to October 1, 1880, the Canal Company had 
leased only 230 horse power to be used over the water lots 
abutting on the canal.

VII. This court says: “ It is apparent from the conceded 
facts that the water power in question did not exist while the 
stream was in its natural condition, nor was it created by the 
erection of a dam by private persons for that sole purpose.” 
It should have been made to appear that a part of the water 
power involved in this contention is created by a dam built 
by private persons, Mathew J. Mead and N. M. Edwards, 
riparian owners, in 1880, for the sole purpose of a water 
power. The Kaukauna Water Power Company, principal 
defendant herein, is a riparian owner of part of this power, 
being the owner of three fourths of the residue after the 
separation therefrom of certain parcels leased to one of the 
original plaintiffs, the Union Pulp Company, and to one of 
the defendants.

VIII. This court held, in 142 U. S. 254, at 269-70, that it 
was necessary that there should be notice of taking while 
compensation could be had.

The notice of taking held sufficient in that case only related 
to the withdrawing of water from the pond held by the gov-
ernment dam and not to the use of water on the various chan-
nels of the river below the dam.

Speaking of this notice, Mr. Justice Brown said: “Until 
this time there had been no active interference with any claim 
or riparian rights belonging to the Water Power Company.”

This notice did not in any way relate to the water power
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here in contention, which is that created by the fall of the 
river below the government dam. As to that water power, 
there has been no notice of taking; on the contrary, the 
Canal Company has recognized the riparian ownership by 
acting as a riparian owner itself and by uniting as a riparian 
owner with other riparian owners in leases of power created 
by the Mead and Edwards’ dam above referred to.

IX. The case of Kaukauna Co. v. Green Bay &c. Canal Co., 
142 U. S. 254, between some of the parties to this suit, and 
relating to water power and other rights on this river at 
Kaukauna, settles so many questions applicable to the case at 
bar that we take the liberty of calling attention to it. Many 
of the rights of the defendants in error are there clearly 
defined and settled. Among these are the following:

(1) The state Supreme Court found as a fact that the river 
between the dam and slack water below is rapids and had 
never been navigable. As to this part of the river the rights 
of the riparian owners to the use of the water for hydraulic 
purposes, and to erect structures in the bed of the stream 
to develop such uses, is fully recognized by the above deci-
sion.

(2) The state Supreme Court found as facts that the ordi-
nary flow of the river is 300,000 cubic feet a minute, and that 
a flow of only 1000 cubic feet of water a minute is required 
for the use of the canal for the purposes of navigation 
during the season of navigation. The diversion of the 
remaining 299,000 cubic feet of flow of water per minute 
from the riparian owners below the dam for hydraulic 
power would seem to be for the express or apparent pur-
pose of obtaining water power to lease to private individ-
uals, and not as an incident to the public improvement below 
the dam, viz., the canal.

(3) The taking by the State of the 12,600 horse power, 
found by the state Supreme Court to exist upon the rapids 
below the dam, would seem to be for private purposes only, 
and not as an incident to the public improvement, and to be 
thoroughly condemned by the decision which we have just 
quoted.
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X. This decision goes very far towards overruling all former 
decisions respecting riparian rights upon public rivers. It 
practically denies the existence of such right, as against the 
claim of the State, to take the waters of the public rivers for 
private purposes, hydraulic power.

The decision may also work a public calamity to the cities 
of the Fox River valley. Its effect may embrace the water 
powers upon the whole line of the improvement, extending 
from Lake Winnebago to Green Bay, many of which have 
heretofore been possessed and enjoyed by parties other than 
the Canal Company under a supposed ownership. The de-
cision may be so construed as to give all of the water powers 
throughout the whole line of the improvement to the Canal 
Company and place all of the industries of the Fox River 
valley depending upon water powers (and there are manv) 
under contribution to that company.

We most respectfully submit this petition to this honorable 
court and ask it to grant a rehearing herein, and certify that 
in our judgment the grounds assigned therefor are merito-
rious and well founded in law and in fact.

Me . Justi ce  Shiras  delivered the opinion of the court.

This is a petition, by the defendants in error, for a rehear-
ing of the case of Green Bay and Mississippi Canal Co. v. 
Patten Paper Co. and others, decided at the present term, 
and reported in 172 LT. S. 58.

The reasons set forth in the petition and accompanying 
brief seem to go upon a misapprehension of the scope and 
meaning of the decision of this court.

Thus it is made matter of complaint that this court did not 
deal with questions concerning the division of the waters of 
Fox River after they had spent the force or head given them 
by the dam and canal, and had passed into a non-navigable 
portion of the stream below the improvement; and it is sug-
gested that we overlooked the fact that a private dam had 
been constructed between islands three and four.

But those are questions to which the jurisdiction of this
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court does not extend, and hence could not be considered by 
us. The purport of our decision was to preserve to the Green 
Bay and Mississippi Canal Company the use of the surplus 
waters created by the dam and canal. After such waters 
had flowed over the dam and through the sluices, and had 
found their way into the unimproved bed of the stream, the 
rights and disputes of the riparian owners must be determined 
by the state courts.

Again, apprehensions are expressed lest the decision in the 
present case may be construed so as to injure parties using 
water powers at other places in the river, and who are not 
represented in the present controversy.

We are not ready to presume that the authorities of the 
United States will either permit or make changes in the places 
where the surplus waters are to be used by the Green Bay and 
Mississippi Canal Company, so as to deprive other parties of 
the water powers they have been using for so many years, 
unless such changes are found to be necessary and proper 
in the regulation and delivery of the surplus waters created 
by the public improvement. But such questions are not now 
before us.

While the courts of the State may legitimately take cog-
nizance of controversies between the riparian owners, concern-
ing the use and apportionment of the waters flowing in the 
non-navigable parts of the stream, they cannot interfere by 
mandatory injunction or otherwise with the control of the 
surplus water power incidentally created by the dam and 
canal now owned and operated by the United States.

The petition for a rehearing is
Denied.
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NEW ORLEANS v. QUINLAN.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 

EASTERN DISTRICT OF LOUISIANA.

No. 843. Submitted December 19,1898. — Decided February 27,1899.

The Circuit Court of the United States for the Eastern District of Louisi-
ana has jurisdiction of a suit brought in it by a citizen of New York to 
recover from the city of New Orleans on a number of certificates, payable 
to bearer, made by the city, although the petition contains no averment 
that the suit could have been maintained by the assignors of the claims 
or certificates sued upon.

Newgass v. New Orleans, 33 Fed. Rep. 196, approved in holding that “A 
Circuit Court shall have no jurisdiction for the recovery of the contents 
of promissory notes or other choses in action brought in favor of as-
signees or transferees except over, (1) suits upon foreign bills of ex-
change; (2) suits that might have been prosecuted in such court to 
recover the said contents, if no assignment or transfer had been made; 
(3) suits upon choses in action payable to bearer, and made by a cor-
poration.”

The  case is stated in the opinion.

Mr. Samuel L. Gilmore, Mr. IF. B. Sommerville and Mr. 
Branch K. Miller for plaintiff in error.

Mr. Charles Louque for defendant in error.

Mr . Chief  Just ice  Fulle r  delivered the opinion of the 
court.

This was an action brought in the Circuit Court of the 
United States for the Eastern District of Louisiana by Mary 
Quinlan, a citizen of the State of New York, against the city 
of New Orleans, to recover on a number of certificates owned 
by her, made by the city, and payable to bearer. Defendant 
excepted to the jurisdiction because the petition contained 
no averment that the suit could have been maintained “ by 
the assignors of the claims or certificates sued upon.” The
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Circuit Court overruled the exception, and the cause subse-
quently went to judgment.

By the eleventh section of the Judiciary Act of 1789, it 
was expressly provided that the Circuit Courts could not take 
cognizance of a suit to recover the contents of any promissory 
note or other chose in action in favor of an assignee, unless 
a suit might have been prosecuted in such court to recover the 
said contents, if no assignment had been made, except in cases 
of foreign bills of exchange. The act of March 3, 1875,18 
Stat. 470, c. 137, provided: “ Nor shall any Circuit or District 
Court have cognizance of any suit founded on contract in favor 
of an assignee, unless a suit might have been prosecuted in 
such court to recover thereon if no assignment had been made, 
except in cases of promissory notes negotiable by the law 
merchant and bills of exchange.” The restriction was thus 
removed as to “ promissory notes negotiable by the law mer-
chant,” and jurisdiction in such suits made to depend on the 
citizenship of the parties as in other cases. Tredway v. San-
ger, 107 U. S. 323.

By the first section of the act of M’arch 3, 1887, c. 373, 24 
Stat. 552, as corrected by the act of August 13,1888, c. 866, 
25 Stat. 433, the provision was made to read as follows: “ Nor 
shall any Circuit or District Court have cognizance of any 
suit, except upon foreign bills of exchange, to recover the 
contents of any promissory note or other chose in action m 
favor of any assignee, or of any subsequent holder, if such 
instrument be payable to bearer and be not made by any cor-
poration, unless such suit might have been prosecuted in such 
court to recover the said contents if no assignment or transfer 
had been made.”

These certificates were payable to bearer and made by a 
corporation; they were transferable by delivery; they were 
not negotiable under the law merchant, but that was imma-
terial ; they were payable to any person holding them in good 
faith, not by virtue of any assignment of the promisee, but by 
an original and direct promise, moving from the maker to the 
bearer. Thompson v. Perrine, 106 U. S. 589. They were, 
therefore, not subject to the restriction, and the Circuit Couit
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had jurisdiction. In New Orleans v. Benjamin, 153 U. S. 
411, where the question was somewhat considered, the instru-
ments sued on were not payable to bearer.

In Newgass v. New Orleans, 33 Fed. Rep. 196, District 
Judge Billings construed the provision thus: “The Circuit 
Court shall have no jurisdiction over suits for the recovery 
of the contents of promissory notes or other choses in action 
brought in favor of assignees or transferees except over — 
First, suits upon foreign bills of exchange; Second, suits that 
might have been prosecuted in such court to recover the said 
contents, if no assignment or transfer had been made; Third, 
suits upon choses in action payable to bearer, and made by 
a corporation.” This decision was rendered several months 
prior to the passage of the act of August 13, 1888, and has’ 
been followed by the Circuit Courts in many subsequent cases. 
The same conclusion was reached by Mr. Justice Miller in 17^7- 
son v. Knox County, 43 Fed. Rep. 481, and Newgass v. New 
Orleans was cited with approval. We think the construction 
obviously correct, and that the case before us was properly 
disposed of.

It is true that the act of March 3, 1887, "was evidently in-
tended to restrict the jurisdiction of the Circuit Courts, but 
the plain meaning of the provision cannot be disregarded be-
cause in this instance that intention may not have been carried 
out.

Judgment affirmed.

DEWEY v. DES MOINES.

error  to  the  sup rem e court  of  the  state  OF IOWA.

No. 122. Argued January 11,12,1899. —Decided February 27,1899.

A resident in and citizen of Chicago in Illinois, was the owner of certain 
lots in Des Moines in Iowa, which were assessed by the municipal 
authorities in that place to an amount beyond their value, for the pur-
pose of paving the street upon which they abutted. The* statutes of 
Iowa authorized a personal judgment against the owner in such cases.

VOL. CLXXHI—13
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He filed a petition to have the assessment set aside ; to obtain an injunc-
tion against further proceedings for the sale of the property; and to 
obtain a judgment that there was no personal liability against him for 
the excess. This petition contained no allegation attacking the validity 
of the assessment by reason of any violation of the Federal Constitution, 
and there was nothing in the record to raise such Federal right or claim 
beyond the mere allegation in the petition that “ the amount of said tax 
is greater than the reasonable market value of said lots, whether consid-
ered singly or together ; the assessment against each particular lot being 
greater in amount than the value of such particular lot, and the aggregate 
assessment being greater in amount than the reasonable market value of 
all of said lots taken together ; and that said defendants are seeking to en-
force as against plaintiff not merely a sale of said lots but also to compel 
plaintiff to pay the full amount of said tax regardless of whatever sum said 
lots may be sold for, and regardless of the actual value of the same.” The 
contractor for the pavement set up his right to a judgment on certificates 
given him for the work which had been done, which were made a lien upon 
the abutting lots. The trial court dismissed the petition, and gave judg-
ment in favor of the contract. In the Supreme Court of the State it was 
assigned as error that “ the court erred in holding and deciding that plain-
tiff was personally liable to said Des Moines Brick Manufacturing Com-
pany for so much of said special tax or assessment as could not or would 
not be realized by a sale of the sixty lots in question on special execution, 
and in ordering and adjudging that a general execution should issue 
against plaintiff and in favor of said Des Moines Brick Manufacturing 
Company for the balance of such tax or assessment ; and further that, 
as plaintiff was at all times a non-resident of the State of Iowa and had 
no personal notice or knowledge of the assessment proceedings, that the 
imposition of a personal liability against him, in excess of the value of 
all the lots, was not due process of law and was in contravention of 
the provisions on that subject of the Fourteenth Amendment to the 
Constitution of the United States, as well as in contravention of the 
provisions of the constitution of the State of Iowa on the same subject.” 
Held that this court was confined to the consideration of the question 
as to the validity of the personal judgment against the plaintiff in error, 
and that, without deciding what the effect of the proceedings would have 
been, if the plaintiff had been a resident in Iowa, the State had no power 
to enact a statute authorizing an assessment upon real estate for a local 
improvement, and imposing upon its owner, a non-resident of the State, 
a personal liability to pay such assessment.

The  petition in this case was filed by the plaintiff in error 
to set aside certain assessments upon his lots in Des Moines, m 
the State of Iowa, which had been imposed thereon for the 
purpose of paying for the paving of the street upon which 
the lots abutted, and to obtain a judgment enjoining pr0'
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ceedings towards their sale, and adjudging that there was no 
personal liability to pay the excess of the assessment above 
the amount realized upon the sale of the lots.

The petition alleged that the petitioner was at all times 
during the proceedings mentioned a resident of Chicago, in 
the State of Illinois, and that he had no actual notice of any 
of the proceedings looking towards the paving of the street, 
upon which his lots abutted ; that the street was paved under 
the direction of the common council, which decided upon its 
necessity, and the expense was, by the provisions of the Iowa 
statute, assessed upon the abutting property, and the lot owner 
made personally liable for its payment; that the expense 
of the improvement was greater than the value of the lots 
assessed, and the common council knew it would be greater 
when the paving was ordered.

Various other facts were set up touching the invalidity of 
the assessment upon the lots, but no allegation was made 
attacking its validity by reason of any violation of the Fed-
eral Constitution. Under stipulation of the parties various 
allegations of fraud upon the part of the members of the 
common council, which had been included in the petition, 
were withdrawn, and the allegations of the petition as thus 
amended were not denied.

The contractor who did the work of paving the street was 
made a party to this proceeding, and he set up a counterclaim 
asking that the certificates given him by the city in payment 
for his services, and which by statute were made a lien upon 
the lots abutting upon the street, might be foreclosed and the 
lots sold, and a personal judgment pursuant to the same stat-
ute rendered against the plaintiff in error.

By stipulation certain motions, which were made to strike 
out allegations in the petition were treated as demurrers to 
the petition, and the case was thus placed at issue.

Upon the trial the district court of Polk County gave judg- 
| Ment dismissing the petition with costs, and in favor of the 

contractor on his counterclaim, foreclosing the lien of the lat-
ter and ordering the sale of the lots, and the judgment also 
provided for the issue of a personal or general execution
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against the plaintiff in error to collect any balance remaining 
unpaid after sale of the lots.

Plaintiff took the case to the state Supreme Court and there 
made an assignment of errors, one of which is as follows:

“ The court erred in holding and deciding that plaintiff was 
personally liable to said Des Moines Brick Manufacturing 
♦Company for so much of said special tax or assessment as 
could not or would not be realized by a sale of the sixty lots 
in question on special execution, and in ordering and adjudg-
ing that a general execution should issue against plaintiff and 
in favor of said Des Moines Brick Manufacturing Company 
for the balance of such tax or assessment; and further that, 
as plaintiff was at all times a non-resident of the State of 
Iowa, and had no personal notice or knowledge of the assess-
ment proceedings, that the imposition of a personal liability 
against him, in excess of the value of all the lots, was not due 
process of law, and was in contravention of the provisions on 
that subject of the Fourteenth Amendment to the Constitu-
tion of the United States, as well as in contravention of the 
provisions of the constitution of the State of Iowa on the same 
subject.”

The Supreme Court affirmed the judgment of the district 
court, and plaintiff brought the case here by writ of error.

J/r. Andrew E. Harvey for plaintiff in error. Mr. Amasa 
Cobb was on his brief.

Mr. N. T. Guernsey for defendants in error.

Me . Justi ce  Peckham , after stating the facts, delivered the 
opinion of the court.

The only one of the assignments of error made in the 
state Supreme Court which has reference to any Federal 
question is the one set forth in the statement of facts, and 
it will be seen that such assignment relates solely to the 
validity of the provision for the personal liability impose 
upon plaintiff in error by the judgment of the district court
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None of the other assignments of error involves any Federal 
question.

In the brief for plaintiff in error in this court it is said that 
the “counsel for plaintiff in error in the state court seem to 
have relied upon one single proposition only as involving 
a Federal question, to wit: As plaintiff was at all times 
a non-resident of the State of Iowa and had no personal 
notice or knowledge of the assessment proceedings, the impo-
sition of the personal liability against him in excess of the 
value of all the lots was not due process of law, and was in 
contravention of the provisions upon that subject of the 
Fourteenth Amendment of the Constitution of the United 
States.”

The counsel, however, does not confine himself in this 
court solely to a discussion of the Federal question which was 
contained in the assignment of error above set forth, and 
which was argued in the court below, regarding the validity 
of a personal judgment; but counsel claims the further right 
to attack the validity of the assessment upon the lots them-
selves, because as he asserts it was laid without regard to any 
question of benefits, and that it exceeds the actual value 
of the property assessed, and that even if permitted by the 
statute of Iowa, such an assessment constitutes a taking, 
under the guise of taxation, of private property for public 
use without just compensation, and is therefore void under 
the Federal Constitution as amounting to a taking of property 
without due process of law.

This is a very different question from that embraced in the 
assignment of errors and argued in the Supreme Court of the 
State.

It is objected on the part of the defendant in error that as 
this is a review of a judgment of a state court, this second 
question cannot be raised here, because it was not raised in 
the courts below and was not decided by either of them.

Reference to the opinion of the Supreme Court of the 
State shows that it was not therein discussed or decided. If 
the question were only an enlargement of the one mentioned 
m the assignment of errors, or if it were so connected with
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it in substance as to form but another ground or reason for 
alleging the invalidity of the personal judgment, we should 
have no hesitation in holding the assignment sufficient to 
permit the question to be now raised and argued.

Parties are not confined here to the same arguments which 
were advanced in the courts below upon a Federal question 
there discussed. Having, however, raised only one Federal 
question in the court below, can a party come into this court 
from a state court and argue the question thus raised, and also 
another not connected with it and which was not raised in 
any of the courts below and does not necessarily arise on the 
record, although an inspection of the record shows the exist-
ence of facts upon which the question might have been raised ?

The two questions, the one as to the invalidity of the per-
sonal judgment and the other as to the invalidity of the assess-
ment upon the lots, are not in anywise necessarily connected 
any more than that they both arise out of the proceedings 
in paving the street and in levying the assessment. The as-
sessment upon the lots might be valid, while the provision for 
a personal judgment might be void, each depending upon 
different principles, and the question as to the invalidity of 
the personal judgment might, as in this case, be raised and 
argued without in any manner touching the question as to the 
invalidity of the assessment upon the lots.

In Oxley Stave Company n . Butler County, 166 IT. S. 648, 
it was held that the Federal question must be specially taken 
or claimed in the state court; that the party must have the 
intent to invoke, for the protection of his rights, the Constitu-
tion, or some statute or treaty of the United States, and that 
such intention must be declared in some unmistakable man-
ner, and unless he do so this court is without jurisdiction to 
reexamine the final judgment of the state court upon that 
matter. See also Levy v. Superior Court of San Francisco, 
167 U. S. 175; Kipley v. Illinois, 170 U. S. 182. In other 
words, the court must be able to see clearly from the whole 
record that a provision of the Constitution or act of Congress 
is relied upon by the party who brings the writ of error, and 
that the right thus claimed by him was denied. Bridge Pro-
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prietors x. Hoboken Company, 1 Wall. 116, 143. In the case 
at bar no claim was made in the state court that the assess-
ment upon the lots was invalid as in violation of any provision 
of the Federal Constitution.

Nor does the record herein' show by clear and necessary 
intendment that the Federal question must have been directly 
involved so that the state court could not have given judg-
ment without deciding it. In such case it has been held that 
the Federal question sufficiently appears. Green Bay &c. 
Company v. Patten Paper Company, 172 U. S. 58, 68, and cases 
cited. In substance, the validity of the statute or the right 
under the Constitution must have been drawn in question. 
Powell x. Brunswick County, 150 U. S. 433 ; Say ward x. 
Denny, 158 U. S. 180. The latest decision to this effect is 
Capital National Bank of Lincoln v. First National Bank 
of Cadiz, 172 U. S. 425.

Although no particular form of words is necessary to be 
used in order that the Federal question may be said to be 
involved, within the meaning of the cases on this subject, 
there yet must be something in the case before the state court 
which at least would call its attention to the Federal question 
as one that was relied on by the party, and then, if the deci-
sion of the court, while not noticing the question, was such 
that the judgment was by its necessary effect a denial of the 
right claimed or referred to, it would be sufficient. It must 
appear from the record that the right set up or claimed was 
denied by the judgment or that such was its necessary effect 
in law. Boby v. Colehour, 146 U. S. 153, 159; Chicago, Bur-
lington &c. Railroad v. Chicago, 166 U. S. 226, 231; Green 
Pay dec. Company v. Patten Paper Company j and Bank of 
Lincoln v. Bank of Cadiz, supra.

In all these cases it did appear from the record that the 
rights were set up or claimed in such a way as to bring the 
subject to the attention of the state court. It is not enough 
that there may be somewhere hidden in the record a question 
which, if raised, would be of a Federal nature. Hamilton 

ompany v. Massachusetts, 6 Wall. 632. In order to be avail- 
a e m this court some claim or right must have been asserted
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in the court below by which it would appear that the party 
asserting the right founded it in some degree upon the Con-
stitution or laws or treaties of the United States. In such 
case, if the court below denied the right claimed, it would be 
enough ; or if it did not in terms deny such right, if the nec-
essary effect of its judgment was to deny it, then it would be 
enough. But the denial, whether expressed or implied, must 
be of some right or claim founded upon the Constitution or 
the laws or treaties of the United States which had in some 
manner been brought to the attention of the court below. 
The record shows nothing of the kind in this case.

A claim or right which has never been made or asserted 
cannot be said to have been denied by a judgment which does 
not refer to it. Hamilton Company v. Massachusetts, supra. 
A point that was never raised cannot be said to have been 
decided adversely to a party, who never set it up or in any 
way alluded to it. Nor can it be said that the necessary effect 
in law of a judgment, which is silent upon the question, is the 
denial of a claim or right which might have been involved 
therein, but which in fact was never in any way set up or 
spoken of.

No question of a Federal nature claimed under the Con-
stitution of the United States can be said to have been made 
by the mere allegation “ that the amount of said tax is greater 
than the reasonable market value of said lots, whether con-
sidered singly or together; the assessment against each par-
ticular lot being greater in amount than the value of such 
particular lot, and the aggregate assessment being greater in 
amount than the reasonable market value of all of said lots 
taken together; and that said defendants are seeking to en-
force as against plaintiff not merely a sale of said lots, but 
also to compel plaintiff to pay the full amount of said tax 
regardless of whatever sum said lots may be sold for and 
regardless of the actual value of the same.” There is nothing 
else in the record which can be said to raise this Federal right 
or claim.

Upon these facts we are compelled to hold that we are con-
fined to a discussion of the only Federal question which this
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record presents, viz.: The validity of the personal judgment 
against the plaintiff in error. The assignment of error above 
set out is broad enough to raise the question not only as to 
the sufficiency of notice, but as to the validity of such a judg-
ment against a non-resident.

It is asserted in the petition that the defendant Dillworth, 
the treasurer of Holt County, is attempting to enforce the 
assessment levied by the common council, and that he claims 
plaintiff in error is personally liable for the taxes and interest, 
and will enforce payment thereof unless restrained, and that 
plaintiff’s personal property is liable to be illegally seized for 
the payment of the tax. These allegations are substantially 
admitted by the answers of the defendants, except as to the 
illegality of the possible seizure of plaintiff’s personal prop-
erty. By filing the counterclaim the contractor makes a 
direct attempt to enforce, not only the lien upon the lots, but 
the personal liability of the lot owner. Thus a non-resident, 
simply because he was the owner of property on a street in a 
city in the State of Iowa, finds himself by the provisions of 
the state statute, and without the service of any process upon 
him, laid under a personal obligation to pay a tax assessed by 
the common council, or by the board of public works and city 
engineer under the statute, upon his property abutting upon 
the street, for the purpose of paying the expenses incurred in 
paving the street, which expenses are greater than the benefit 
the lots have received by virtue of the improvement. The 
plaintiff, prior to the imposition of that assessment, had never 
submitted himself to the jurisdiction of the State of Iowa, and 
the only jurisdiction that State had in the assessment proceed-
ings was over the real property belonging to him and abut-
ting on the street to be improved. An assessment upon lots, 
for a local improvement, is in the nature of a judgment.

It is said that the statute (Code of Iowa, sec. 478) provides 
for the personal liability of the owner of lots in a city in the 
State of Iowa, to pay the whole tax or assessment levied to 
pay the cost of a local improvement, and that the same statute 
provides that the assessment shall also be a lien upon the re-
spective lots from the time of the assessment. It is also said
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that the statute has been held to be valid by the Iowa Supreme 
Court. This seems to be true. Burlington n . Quick, 47 Iowa, 
222, 226; Farwell v. Des Moines Brick Manufacturing Co., 
97 Iowa, 286. The same thing is also held in the opinion of 
the state court delivered in the case now before us.

In this case no question arises with regard to the validity 
of a personal judgment like the one herein against a resident 
of the State of Iowa, and we therefore express no opinion 
upon that subject. This plaintiff was at all times a non-
resident of that State, and we think that a statute authorizing 
an assessment to be levied upon property for a local improve-
ment, and imposing upon the lot owner, who is a, non-resident 
of the State, a personal liability to pay such assessment, is a 
statute which the State has no power to enact, and which 
cannot therefore furnish any foundation for a personal claim 
against such non-resident. There is no course of reasoning 
as to the character of an assessment upon lots for a local 
improvement by which it can be shown that any jurisdiction 
to collect the assessment personally from a non-resident can 
exist. The State may provide for the sale of the property 
upon which the assessment is laid, but it cannot under any 
guise or pretence proceed farther and impose a personal lia-
bility upon a non-resident to pay the assessment or any part 
of it. To enforce an assessment of such a nature against a 
non-resident, so far as his personal liability is concerned, 
would amount to the taking of property without due process 
of law, and would be a violation of the Federal Constitution.

In this proceeding of the lot owner to have the assessment 
set aside and the statutory liability of plaintiff adjudged in-
valid the court was not justified in dismissing the petition and 
giving the contractor, not only judgment on his counterclaim 
foreclosing his lien, but also inserting in that judgment a pro-
vision for a personal liability against the plaintiff and for a 
general execution against him. Such a provision against a 
non-resident, although a litigant in the courts of the State, 
was not only erroneous but it was so far erroneous as to con-
stitute, if enforced, a violation of the Federal Constitution for 
the reason already mentioned. By resorting to the state court
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to obtain relief from the assessment and from any personal 
liability provided for by the statute, the plaintiff did not 
thereby in any manner consent, or render himself liable, to 
a judgment against him providing for any personal liability. 
Nor did the counterclaim made by the defendant contractor 
give any such authority.

The principle which renders void a statute providing for the 
personal liability of a non-resident to pay a tax of this nature 
is the same which prevents a State from taking jurisdiction 
through its courts, by virtue of any statute, over a non-resident 
not served with process within the State, to enforce a mere 
personal liability, and where no property of the non-resident 
has been seized or brought under the control of the court. 
This principle has been frequently decided in this court. One 
of the leading cases is Pennoyer n . Neff, 95 U. S. 714, and 
many other cases therein cited. Mexican Central Railway 
v. Pinkney, 149 U. S. 194, 209.

The lot owner never voluntarily or otherwise appeared in 
any of the proceedings leading up to the levying of the assess-
ment. He gave no consent which amounted to an acknowl-
edgment of the jurisdiction of the city or common council 
over his person.

A judgment without personal service against a non-resident 
is only good so far as it affects the property which is taken or 
brought under the control of the court or other tribunal in 
an ordinary action to enforce a personal liability, and no ju-
risdiction is thereby acquired over the person of a non-resi-
dent further than respects the property so taken. This is' 
as true in the case of an assessment against a non-resident 
of such a nature as this one as in the case of a more formal 
judgment.

The jurisdiction to tax exists only in regard to persons and 
property or upon the business done within the State, and such 
jurisdiction cannot be enlarged by reason of a statute which 
assumes to make a non-resident personally liable to pay a tax 
of the nature of the one in question. All subjects over which 
the sovereign power of the State extends are objects of taxa-
tion. Cooley, on Taxation, 1st ed. pp. 3, 4; Burroughs on
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Taxation, sec. 6. The power of the State to tax extends to all 
objects within the sovereignty of the State. (Per Mr. Justice 
Clifford, in Hamilton Company v. Massachusetts, 6 Wall. 632, 
at 638.) The power to tax is however limited to persons, 
property and business within the State, and it cannot reach the 
person of a non-resident. State Tax on Foreign-held Bonds, 
15 Wall. 300, 319. In Cooley on Taxation, 1st ed. p. 121, 
it is said that “ a State can no more subject to its power a 
single person or a single article of property whose residence 
or legal situs is in another State, than it can subject all the 
citizens or all the property of such other State to its power.” 
These are elementary propositions, but they are referred to 
only for the purpose of pointing out that a statute imposing a 
personal liability upon a non-resident to pay such an assess-
ment as this oversteps the sovereign power of a State.

In this case the contractor, by filing his counterclaim herein, 
has commenced the enforcement of an assessment and a per-
sonal liability imposed by virtue of just such a statute, and 
the judgment under review gives him the right to do so. The 
lot owner is called upon to make such defence as he can to 
the claim of personal liability or else be forever barred from 
setting it up. He does claim that as a non-resident he did not 
have such notice, and the State or city did not obtain such 
jurisdiction over him, with regard to the original assessment 
as would authorize the establishment of any personal liability 
on his part to pay such assessment.

The contractor nevertheless has obtained a judgment, not 
alone for a foreclosure of his lien, but also for the personal 
liability of the lot owner, and unless he can in this proceeding 
have the provision in the judgment, for a personal liability, 
stricken out, the lot owner cannot thereafter resist it, even 
when the lots fail (if they should fail) to bring enough on 
their sale to satisfy the judgment.

The case of Davidson n . New Orleans, 96 U. S. 97, has been 
cited as authority for the proposition that the rendering of a 
personal judgment for the amount of an assessment for a local 
improvement is a matter in which the state authorities can-
not be controlled by the Federal Constitution. It does not
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appear in that case that the complaining party, in regard to 
the state statute, was a non-resident of the State, but on the 
contrary it would seem that she was a resident thereof. That 
fact is a most material one, and renders the case so unlike the 
one at bar as to make it unnecessary to further refer to it.

The statute, upon which the right to enter this personal 
judgment depends, being as to the non-resident lot owner an 
illegal enactment, it follows that the judgment should and 
must be amended by striking out the provision for such per-
sonal liability. For that purpose the judgment is

Reversed and the cause remanded to the Supreme Court of 
Iowa, for further proceedings therein not inconsistent with 
this opinion.

FIRST NATIONAL BANK OF WELLINGTON v.
CHAPMAN.

ERROR TO THE SUPREME COURT OF THE STATE OF OHIO.

No. 137. Argued January 13,16, 1899. —Decided February 27,1899.

The system of taxation adopted in Ohio was not intended to be unfriendly 
to, or to discriminate against owners of shares in national banks, and, in 
its practical operation it does not materially do so; and there is nothing 
upon the face of these statutes which shows such discrimination.

The term “ moneyed capital” in the act of Congress fixing limits to state 
taxation on investments in national banks, Rev. Stat. § 5219, does not 
include capital which does not come into competition with the business 
of national banks, and exemptions from taxation, made for reasons of 
public policy, and not as an unfriendly discrimination against invest-
ments in national bank shares, cannot be regarded as forbidden by those 
statutes.

This  action was brought to restrain the collection of taxes, 
through or by means of the bank, by the defendant in error, 
levied under a statute of Ohio, upon certain individual share-
holders in the bank, on the ground, as alleged, that the assess-
ments upon such specified shareholders were illegal, as having 
been made without regard to the debts of such individual
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owners, contrary to the case of other moneyed capital in the 
hands of individual citizens whose debts were permitted to be 
deducted from the value of such capital before the assessment 
of taxes thereon.

The petition contained allegations intended to show a case 
for the interposition of a court of equity, and a tender was 
therein made of the amount of the taxes which the plaintiff 
admitted to be due on such shares after deducting the debts.

The answer, while not taking any objection that a case for 
equitable relief by injunction was not made, provided the con-
tention of the petition as to the assessments being illegal was 
well founded, claimed, substantially, that by the laws of the 
United States and of Ohio the assessments were legal, and 
the petition should therefore be dismissed. Upon trial in the 
court of common pleas of Lorain County the court found the 
following facts:

“ First. Plaintiff is a national banking association, incor-
porated under and by virtue of an act of Congress, entitled 
‘ An act to provide for the national currency, secured by a 
pledge of United States bonds, and to provide for the circula-
tion and redemption thereof,’ approved June 3, 1864, and the 
amendments thereof, and is established and doing business in 
the village of Wellington, county of Lorain, and State of Ohio.

“ Second. The defendant is the duly elected and qualified 
treasurer of the county of Lorain and State of Ohio.

“ Third. The plaintiff has a capital stock of $100,000, divided 
into 1000 shares of $100 each, all of which are fully paid up, 
and certificates for the shares are outstanding and owned by 
a large number of persons.

“Fourth. That in accordance with section 2765 of the 
Revised Statutes of Ohio, then and now in force, the cashier 
of plaintiff duly reported in duplicate to the auditor of said 
county the resources and liabilities of said banking association, 
at the close of business on the Wednesday next preceding the 
second Monday of May, 1893, together with a full statement 
of the names and residences of the shareholders therein, with 
the number of shares held by each, and the par value thereof, 
as required by said section; that included in said return so
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made by said cashier was the real estate owned by the plain-, 
tiff, valued at $3420, separately assessed and charged on the 
tax duplicate of said county ; that thereupon said auditor pro-
ceeded, as required by section 2766 of the Revised Statutes of 
Ohio, to fix the total value of said shares according to their 
true value in money, and fixed the same at $74,710.00, exclu-
sive of the assessed value of plaintiff’s real estate, and made 
out and transmitted to the annual board of equalization of 
incorporated banks a copy of the. report so made by said 
cashier, together with the valuation of such shares as was 
fixed by said auditor; that said state board of equalization, 
acting under sections 2808 and 2809 of the Revised Statutes 
of Ohio, did examine the return aforesaid, made by said cashier 
to said county auditor, and the value of such shares as fixed 
by said county auditor, and did equalize said shares to their 
true value in money, and fixed the valuation thereof at 
$74,710.00, exclusive of the assessed value of plaintiff’s real 
estate, and the auditor of said State did certify said valuation 
to the auditor of said county of Lorain, which said auditor of 
said county did enter upon the tax duplicate of said county 
for the year 1893.

“ Fifth. That the following named stockholders of said bank 
were on the said day next preceding the second Monday of 
April, 1893, the owners of the number of shares of stock of 
said bank set opposite their respective names, to wit:

S. S. Warner........................................... 150 shares.
R. A. Horr......................................... .. 10 shares.
W. Cushion, Jr....................................... 50 shares.
C. W. Horr............................................. 120 shares.
0. P. Chapman...........................   10 shares.
E. F. Webster....................................... 10 shares.
W. R. Wean........................................... 20 shares.
S. K. Laundon....................................... 120 shares.

“That said shares were valued by said state board of 
equalization for the year 1893 at $36,607.90, and certified by 
said board to the auditor of Lorain County as the taxable 
value of the same; that the rate of taxation for all taxes
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assessed and collected for the year 1893 within said county 
and village was $0.0255 on a dollar’s valuation, and amounted 
on said value of said shares to $933.50.

“ Sixth. That on said day next preceding said second Mon-
day of April, 1893, and at the time the cashier of said bank-
ing association made return to the auditor of said county of 
the names and residences of the shareholders of said associa-
tion, with the numbers and par value of the shares of capital 
stock of said banking association for the year 1893, to wit, 
between the first and second Mondays of May of said year, 
each of said above named shareholders was indebted and 
owing to others of legal bona fide debts a sum in excess of 
the credits, from which, under the laws of Ohio, he was en-
titled to deduct said debts to an amount equal to the value of 
said shares. That proof of said indebtedness was duly made 
to said auditor by the shareholders aforesaid at the time that 
the valuation of said shares of stock was so fixed by him, and 
that said auditor refused to allow the deduction of any in-
debtedness of said shareholders from the value of said shares, 
as so fixed by said board of equalization, and the auditor of 
said county carried upon the duplicate delivered to the treas-
urer the entire valuation of said shares so made without allow-
ing any deductions therefrom, by reason of any bona fide 
indebtedness of said shareholders to others, from the valua-
tion so fixed by said board of equalization.

“ Seventh. That the plaintiff tendered to said treasurer of 
Lorain County on the 28th day of December, 1893, and offered 
to pay to said treasurer, the sum of $485.80, if he would re-
ceive the same in full for the tax assessed upon the valuation 
of the shares of stock owned by the shareholders named in 
the petition for the entire year of 1893, and said treasurer 
refused to accept the same, and said treasurer intends, if not 
enjoined by this court, to use all lawful means for the collec-
tion of said tax so assessed upon the valuation of said shares 
of stock.”

The court also found as a conclusion of law from the 
above facts that the injunction should be denied and the 
petition dismissed. The plaintiff appealed to the circuit court
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of Lorain County, where, after argument, the judgment for 
defendant was reversed and judgment ordered for plaintiff 
enjoining the collection of the tax. The defendant, the treas-
urer of Lorain County, brought the case to the Supreme Court 
of the State, where, after hearing, the court reversed the cir-
cuit court and affirmed the judgment of the common pleas 
dismissing the petition. Chapman n . National Bank of Wel-
lington^ 56 Ohio St. 310.

The state law on the subject of taxation, so far as it may 
be claimed to in any way affect the question, is contained in 
the various sections of the Revised Statutes of Ohio, which 
are set out in the margin.1

1 Section 2730 gives definitions of the terms used in the article relating 
to taxation. This section is not set out in so many words, but as therein 
used the following terms are thus defined :

a. “Real property’’and “lands” mean not only land itself, but every-
thing connected therewith in the way of buildings, structures and improve-
ments, and all rights and privileges appertaining thereto.

6. “Investment in bonds” includes moneys in bonds or certificates of 
indebtedness of whatever kind, issued by incorporated or unincorporated 
companies, towns, cities, villages, townships, counties, States or other in-
corporations, or by the United States.

c. “Investment in stocks” includes all moneys invested in the capital 
or stock of any association, corporation, joint stock company or other com-
pany, where the capital or stock is divided into shares, transferable by each 
owner without the consent of the other shareholders, for the taxation of 
which no special provision is made by law.

d. “ Personal property” includes (1) every tangible thing the subject of 
ownership, whether animate or inanimate, other than money, and not form-
ing part or any parcel of real property; (2) the capital stock, undivided 
profits and all other means not forming part of the capital stock of a 
company, whether incorporated or unincorporated, and all interest in 
such stock, profits or means, including shares in a vessel as therein stated; 
(3) money loaned on pledge or mortgage of real estate, although a deed 
may have been given, provided the parties consider it as security merely.

e. The term “moneys” includes surplus or undivided profits held by 
societies for savings or banks having no capital stock, gold and silver coin, 
bank notes of solvent banks in actual possession, and every deposit which 
J e person owning, holding in trust, or having the beneficial interest therein, 
is entitled to withdraw in money on demand.

f- The term “ credits” means the excess of the sum of all legal claims 
an demands, whether for money or other valuable thing, or for labor or 
service due or to become due to the person liable to pay the tax thereon, 

vo l . clxxi ii—14
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including deposits in banks, or with persons in or out of the State, other 
than such as are held to be money as defined in this section, when added 
together, (estimating every such claim or demand at its true value in 
money,) over and above the sum of legal bona fide debts owing by such 
person; but in making up the sum of such debts owing, no obligation can 
be taken into account: (1) to any mutual insurance company; (2) for 
any unpaid subscription to the capital stock of any joint stock company; 
(3) for any subscription for any religious, scientific or charitable purpose; 
(4) for any indebtedness acknowledged unless founded upon some consid-
eration actually received and believed at the time of making the acknowl-
edgment to be a full consideration therefor; (5) for any acknowledgment 
made for the purpose of diminishing the amount of credits to be listed for 
taxation; (6) for any greater amount or portion of any liability as surety 
than the person required to make the statement of such credits believes 
that such surety is in equity bound to pay, etc.

Other sections read as follows :
Sec . 2736. Each person required to list property shall, annually, upon 

receiving a blank for that purpose from the assessor, or within five days 
thereafter, make out and deliver to the assessor a statement, verified by 
his oath, as required by law, of all the personal property, moneys, credits, 
investments in bonds, stocks, joint stock companies, annuities or other-
wise, in his possession, or under his control, on the day preceding the 
second Monday of April of that year, which he is required by law to list 
for taxation, either as owner or holder thereof, or as parent, husband, 
guardian, trustee, executor, administrator, receiver, accounting officer, 
partner, agent, factor or otherwise; and also of all moneys, credits, invest-
ments in bonds, stocks, joint stock companies or otherwise, held on said 
day by another, residing in or out of this State, for and belonging to the 
person so listing, or any one residing in this State, for whom he is required 
by law to list, and not listed by such holder thereof, for taxation in this 
State.

Sec . 2737. Such statement shall truly and distinctly set forth, first, the 
number of horses, and the value thereof; second, the number of neat 
cattle, and the value thereof ; third, the number of mules and asses, and 
the value thereof; fourth, the number of sheep, and the value thereof; 
fifth, the number of hogs, and the value thereof; sixth, the number of 
pleasure carriages (of whatever kind), and the value thereof; seventh, the 
total value of all articles of personal property, not included in the preced-
ing or succeeding classes; eighth, the number of watches, and the value 
thereof; ninth, the number of piano fortes and organs, and the value 
thereof; tenth, the average value of the goods and merchandise which such
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Mr . Just ice  Peckham , after stating the facts, delivered the 
opinion of the court.

Complaint is made in behalf of the shareholders of the 
national bank in question that they are, by means of the sys-

person is required to list as a merchant; eleventh, the value of the prop-
erty which such person is required to list as a banker, broker or stock 
jobber; twelfth, the average value of the materials and manufactured 
articles which such person is required to list as a manufacturer; thir-
teenth, moneys on hand or on deposit subject to order; fourteenth, the 
amount of credits as hereinbefore defined; fifteenth, the amount of all 
moneys invested in bonds, stocks, joint stock companies, annuities or 
otherwise; sixteenth, the monthly average amount or value, for the time 
he held or controlled the same, within the preceding year, of all moneys, 
credits or other effects, within that time invested in or converted into bonds 
or other securities of the United States or of this State, not taxed, to the 
extent he may hold or control such bonds or securities on said day preced-
ing the second Monday of April; and any indebtedness created in the pur-
chase of such bonds or securities shall not be deducted from the credits 
under the fourteenth item of this section; but the person making such 
statements may exhibit to the assessor the property covered by the first 
nine items of this section, and allow the assessor to affix the value thereof, 
and in such case the oath of the person making the statement shall be in 
that regard only that he has fully exhibited the property covered by said 
nine items.

Sec . 2746. Personal property of every description, moneys and credits, 
investments in bonds, stocks, joint stock companies or otherwise, shall be 
listed in the name of the person who was the owner thereof on the day pre-
ceding the second Monday of April, in each year; but no person shall be 
required to list for taxation any share or shares of the capital stock of any 
company, the capital stock of which is taxed in the name of such company.

Unin cor pora ted  Ban ks  and  Bankers .
Sec . 2758. Every company, association or person, not incorporated 

under any law of this State or of the United States, for banking purposes, 
who shall keep an office or other place of business, and engage in the busi-
ness of lending money, receiving money on deposit, buying and selling 
ullion, bills of exchange, notes, bonds, stocks or other evidence of in-

debtedness, with a view to profit, shall be deemed a bank, banker or bank- 
®rs, within the meaning of this chapter.

Sec . 2759. All unincorporated banks and bankers shall annually, be- 
ween the first and second Mondays of May, make out and return to the 

auditor of the proper county, under oath of the owner or principal officer 
or manager thereof, a statement setting forth:

First. The average amount of notes and bills receivable, discounted or
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tem of taxation adopted and enforced in the State of Ohio, 
subjected to taxation at a greater rate than is imposed upon 
other moneyed capital in the hands of individual citizens, 

purchased in the course of business, by such unincorporated bank, banker 
or bankers, and considered good and collectible. .

Second. The average amount of accounts receivable.
Third. The average amount of cash and cash items in possession or in 

transit.
Fourth. The average amount of all kinds of stocks, bonds, including 

United States government bonds or evidences of indebtedness, held as an 
investment or in any way representing assets.

Fifth. The amount of real estate at its assessed value.
Sixth. The average amount of all deposits.
Seventh. The average amount of accounts payable, exclusive of current 

deposit accounts.
Eighth. The average amount of United States government and other 

securities that are exempt from taxation.
Ninth. The true value in money of all furniture and other property not 

otherwise herein enumerated. From the aggregate sum of the first five 
items above enumerated the said auditor shall deduct the aggregate sum of 
the fifth, sixth, seventh and such portions of the eighth items as are by 
law exempt from taxation, and the remainder thus obtained, added to the 
amount of item nine, shall be entered on the duplicate of the county in the 
name of such bank, banker or bankers, and taxes thereon shall be assessed 
and paid the same as provided for other personal property assessed and 
taxed in the same city, ward or township.

Sec . 2759a. The said bank, banker or bankers shall, at the same time, 
make statement under oath of the amount of capital paid in or employed in 
such banking business, together with the number of shares or proportional 
interest each shareholder or partner has in such association or partnership.

Incorporate d  Bank s .
Sec . 2762. All the shares of the stockholders in any incorporated bank 

or banking association, located in this State, whether now or hereafter 
incorporated or organized under the laws of this State or of the United 
States, shall be listed at their true value in money, and taxed in the city, 
ward or village where such bank is located, and not elsewhere.

Sec . 2763. The real estate of any such bank or banking association shall 
be taxed in the place where the same may be located, the same as the real 
estate of individuals.

Sec . 2765. The cashier of each incorporated bank shall make out and 
return to the auditor of the county in which it is located, between the first 
and the second Monday of May, annually, a report in duplicate, under oath, 
exhibiting, in detail, and under appropriate heads, the resources and liabili-
ties of such bank, at the close of business on the Wednesday next preced-
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contrary to section 5219 of the Revised Statutes of the United 
States.

The complaint is founded upon the allegation that the 
owners of what is termed credits in the law of Ohio, (Rev. 
Stat. § 2730,) are permitted to deduct certain kinds of their 
debts from the total amount of their credits, and such owners 
are assessed upon the balance only, while no such right is 
given to owners of shares in national banks. The claim is 
that shares in national banks should be treated the same as 
credits, and their owners permitted to deduct their debts from 
the valuation. The owners of property other than credits are 
not permitted to deduct their debts from the valuation of that 
property.

It is also claimed that there is an unfavorable discrimina-
tion against the national bank shareholder and in favor of an 
unincorporated bank or banker.

At the outset it is plain that the system of taxation adopted 
in Ohio was not intended to be unfriendly to or to discriminate 
against the owners of shares in national banks, for, as ob-
served by the state Supreme Court, that system was adopted 
long prior to the passage of the law by Congress providing 
for the incorporation of national banks. Under this system 
the owner of shares in national banks is taxed precisely like 
the owner of shares in incorporated state banks. Rev. Stat. 
Ohio, § 2762.

The main purpose of Congress in fixing limits to state 
taxation on investments in national banks was to render it 
impossible for the State in levying such a tax to create and

ing said second Monday, together with a full statement of the names and 
residences of the stockholders therein, with the number of shares held by 
each, and the par value of each share.

Sec . 2766. Upon receiving such report the county auditor shall fix the 
total value of the shares of such banks according to their true value in 
money, and deduct from the aggregate sum so found the value of the real 
estate included in the statement of resources as the same stands on the 
^plicate, and thereupon he shall make out and transmit to the annual state 
board of equalization for incorporated banks a copy of the report so made 
by the cashier, together with the valuation of such shares as so fixed by the 
auditor.
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fix an unequal and unfriendly competition by favoring insti-
tutions or individuals carrying on a similar business and 
operations and investments of a like character. The lan-
guage of the act of Congress is to be read in the light of this 
policy. “ Moneyed capital ” does not mean all capital the 
value of which is measured in terms of money, neither does 
it necessarily include all forms of investments in which the 
interest of the owner is expressed in money. Shares of stock 
in railroad companies, mining companies, manufacturing com-
panies and other corporations are'represented by certificates 
showing that the owner is entitled to an interest expressed 
in money value in the entire capital and property of the 
corporation; but the property of the corporation which con-
stitutes this invested capital may consist mainly of real and 
personal property which, in the hands of individuals, none 
wrould think of calling moneyed capital, and its business may 
not consist in any kind of dealing in money or commercial 
representatives of money. This statement is taken from 
Mercantile Bank v. New York, 121 U. S. 138, 155. That 
case has been cited with approval many times, especially 
in First National Bank of Garnett v. Ayers, 160 IT. S. 660, 
and in Aberdeen Bank v. Chehalis County, 166 U. S. 440.

The result seems to be that the term “ moneyed capital,” as 
used in the Federal statute, does not include capital which 
does not come into competition with the business of national 
banks, and that exemptions from taxation, however large, 
such as deposits in savings banks or moneys belonging to 
charitable institutions, which are exempted for reasons of 
public policy and not as an unfriendly discrimination as 
against investments in national bank shares, cannot be re-
garded as forbidden by the Federal statute.

The case last cited contains a full and careful reference to 
most of the prior cases decided in this court upon the subject, 
and gives the meaning (as above stated) of the term “ moneyed 
capital,” when used in the Federal statute.

With no purpose to discriminate against the holders of 
shares in national banks, and with the taxation of the share-
holders in the two classes of banks, state and national, pre-
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cisely the same, the question is whether this system of 
taxation in Ohio, in its practical operation, does materially 
discriminate against the national bank shareholder in the 
assessment upon his bank shares ?

Under the Ohio law the shares in national and also in state 
banks are what is termed stocks or investments in stocks, and 
are not credits from which debts can be deducted. As be-
tween the holders of shares in incorporated state banks and 
national banks on the one hand, and unincorporated banks or 
bankers on the other, we find no evidence of discrimination in 
favor of unincorporated state banks or bankers. In regard to 
this latter class, there is no capital stock so-called, and section 
2759 of the Revised Statutes therefore makes provision, in 
order to determine the amount to be assessed for taxation, for 
deducting the debts existing in the business itself from the 
amount of moneyed capital belonging to the bank or banker 
and employed in the business, and the remainder is entered 
on the tax book in the name of the bank or banker, and taxes 
assessed thereon. This does not give the unincorporated bank 
or banker the right to deduct his general debts disconnected 
from the business of banking and not incurred therein from 
the remainder above mentioned. It cannot be doubted that 
under this section those debts which are disconnected from 
the banking business cannot be deducted from the aggregate 
amount of the capital employed therein. The debts that are 
incurred in the actual conduct of the business are deducted so 
that the real value of the capital that is employed may be 
determined and the taxes assessed thereon.

This system is, as nearly as may be, equivalent in its results 
to that employed in the case of incorporated state banks and 
of national banks. Under the sections of the Revised Stat-
utes which relate to the taxation of these latter classes of 
banks 2762, etc.) the shares are to be listed by the auditor 
at their true value in money, which necessarily demands the 
deduction of the debts of the bank, because the true value of 
the shares in money is necessarily reduced by an amount cor- 
rosponding to the amount of such debts. In order to arrive 
at their true value in money the bank returns to the auditor
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the amount of its liabilities as well as its resources. Thus in 
both incorporated and unincorporated banks the same thing 
is desired, and the same result of assessing the value of the 
capital employed in the business, after the deduction of the 
debts incurred in its conduct, is arrived at in each case as 
nearly as is possible, considering the difference in manner in 
which the moneyed capital is represented in unincorporated 
banks as compared with incorporated banks which have a 
capital stock divided into shares. That mathematical equal-
ity is not arrived at in the process is immaterial. It cannot 
be reached in any system of taxation, and it is useless and idle 
to attempt it. Equality, so far as the differing facts will per-
mit, and as near as they will permit, is all that can be aimed 
at or reached. That measure of equality we think is reached 
under this system. So far as this point is concerned, it is 
entirely plain there is no discrimination between unincor-
porated banks and bankers on the one hand and holders of 
shares in national banks on the other.

If the value of national bank shares is increased by reason 
of the franchises of the bank itself, as claimed by the plaintiff 
in error, while no such added value obtains in the case of 
unincorporated banks, there is no discrimination against bank 
shareholders on that account. This is simply a case where 
added elements of value exist in the national bank shares 
which are absent in the case of unincorporated banks, but in 
both cases all the debts of the business itself are deducted 
from the capital employed before reaching the sum which is 
assessed for taxation, and in neither case can the debts of the 
individual, simply as an individual, be deducted from the value 
of the capital assessed for taxation.

The court below did not hold, as erroneously suggested by 
counsel for plaintiff in error, that as the state and national 
banks were placed on an exact equality regarding taxation, 
therefore there was no discrimination made against national 
banks, and in favor of other moneyed capital in the hands of 
individual citizens. The state court said upon this subject 
that if the state and national banks were treated equally, th® 
latter were not assessed at a greater rate than the former;
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that national bank shareholders were not, in such event, ille-
gally assessed, unless there were a clear discrimination in 
favor of moneyed capital other than that employed in either 
state or national banks. This statement, we think, is plainly 
correct.

The question recognized by the state court, therefore, re-
mains whether there is any such discrimination ?

The chief ground for maintaining that there is, exists in the 
fact that the owner of what is termed “ credits ” in the statute 
is permitted to deduct certain classes of debts from the sum of 
those credits, upon the remainder of which taxes are to be as-
sessed, while the national bank shareholder is not permitted to 
deduct his debts from the value of his shares upon which he is 
assessed for taxation.

It is claimed in substance that all credits are moneyed capi-
tal, and that they are large enough in amount, when com-
pared with the moneyed capital invested in national banks, to 
become an illegal discrimination against the holders of such 
shares.

There is no finding of the trial court upon the subject of the 
total amount of credits in the State. Reference was made 
on the argument to the report of the auditor of the State for 
1893, from which it is said to appear that thè total cred-
its, after deducting the debts allowed, were $106,000,000 or 
$111,000,000, the amounts differing to that extent as pre-
sented by the counsel for the different parties. The case does 
not show that the trial court received the report in evidence, 
and nothing in any finding has reference in any way to that 
report. We do not think it is a document of which we can 
take judicial notice or that we could refer to any statement or 
alleged fact contained therein, unless such fact were embraced 
in the finding of facts of the trial court upon which we must 
decide this case.

However, if we were to look at this report we should then 
see that the total credits do not show what portion of those 
credits consists of moneyed capital in the hands of individuals 
which in fact enters into competition for business with national 
banks. It is only that kind of moneyed capital which this
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court, in its decisions above cited, holds is moneyed capital 
within the meaning of the act of Congress.

Indeed, there is no evidence as to what the total moneyed 
capital in the hands of individual citizens, and included in the 
term “ credits,” amounts to even under the widest definition of 
that term.

In looking at the statutory definition of the term “ credits ” 
we find that so far from its including all legal claims and 
demands of every conceivable kind, except investments in 
bonds of the classes described in section 2730, and investments 
in stocks, it does not include any claim or demand for deposits 
which the person owning, holding in trust or having the bene-
ficial interest therein, is entitled to withdraw in money on de-
mand, nor the surplus or undivided profits held by societies 
for savings or banks having no capital stock, nor bank notes 
of solvent banks in actual possession, and from the credits as 
defined their owner cannot deduct certain kinds of indebt-
edness therein mentioned. It cannot be contended that all 
credits, as defined in the statute, are moneyed capital within 
the meaning of the act of Congress. The term “ credits ” in-
cludes among other things, as stated in the statute, “ all legal 
claims and demands . . . for labor or service due or to 
become due to the person liable to pay taxes thereon.” These 
claims are not in any sense of the statute moneyed capital. 
They include all claims for professional or clerical services, as 
well as for what may be termed manual labor, and their total 
must amount to a large sum. What proportion that total 
bears to the whole sum of credits we do not know, and the 
record contains no means of ascertaining.

It is impossible to tell from anything appearing in the 
record what proportion of the whole sum of credits consists 
of moneyed capital within the meaning of the Federal act. 
We know that claims for labor or services do not consist of 
that kind of capital. We also know that there are probably 
large amounts of other forms of property which might enter 
into the class of credits as defined in the act which would not 
be moneyed capital within the meaning of the act of Con-
gress, as that meaning has been defined by this court in
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the cases above cited. It is thus Seen that there are large 
and unknown amounts of what are in the act termed “ credits ” 
which are not moneyed capital, and that the total amount of 
credits which are moneyed capital, within the definition given 
by this court to that term, is also unknown. That portion of 
credits which is not moneyed capital, as so defined, does not 
enter into the question, because the comparison must be made 
with other moneyed capital in the hands of individual citi-
zens. We are thus wholly prevented from ascertaining what 
proportion the moneyed capital of individual citizens, included 
in the term “ credits ” (and from which some classes of debts can 
be deducted) bears to the amount invested in national bank 
shares. We are, therefore, unable to say whether there has 
or has not been any material discrimination such as the Fed-
eral statute was enacted to prevent. We cannot see upon these 
facts any substantial difference between this case and that of 
Bank of Garnett v. Ayers, 160 U. S. 660, and Aberdeen Bank 
v. Chehalis County, 166 U. S. 440, and Bank of Commerce v. 
Seattle, 166 U. S. 463.

As a result we find in this record no means of ascertaining 
whether there is any unfavorable discrimination against the 
shareholders of national banks in the taxation of their shares, 
and in favor of other moneyed capital in the hands of individ-
ual citizens. There is nothing upon the face of these statutes 
which shows such discrimination, and therefore it would seem 
that the plaintiff in error has failed to make out a case for the 
intervention of the court.

It is stated, however, that this specific question has been 
otherwise decided in Whitbeck v. Mercantile National Bank 
of Cleveland, 127 U. S. 193. If this were true, we should be 
guided by and follow that decision. Upon an examination of 
the case it is seen that the court gave chief attention to the 
question whether an increase in the value of the shares in 
national banks made by the state board of equalization, from 
sixty per cent of their true value in money, as fixed by the 
auditor of Cuyahoga County, to sixty-five per cent, as fixed 
by the board, (other property being valued at only sixty per 
cent,) amounted to such a discrimination in the taxation of the
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shareholders of such banks as is forbidden by the Federal 
statute. It was held that it did.

Coming to the question of the deduction of the Iona fide 
indebtedness of shareholders, the court assumed that under 
the statute of Ohio owners of all moneyed capital other than 
shares in a national bank were permitted to deduct their bona 
fide indebtedness from the value of their moneyed capital, but 
that no provision for a similar deduction was made in regard 
to the owner of shares in a national bank, and it was held that 
the owners of such shares were entitled to a deduction of their 
indebtedness from the assessed value of the shares as in the 
case of other moneyed capital. The point to which the court 
chiefly directed its attention related to the question whether a 
timely demand had been made for such deduction of indebted-
ness. It was held that it was made in time, for the reason 
that the court below expressly found that “ the laws of Ohio 
make no provision for the deduction of the bona fide indebted-
ness of any shareholder from the shares of his stock, and pro-
vide no means by which such deduction could be secured.” 
As a demand at an earlier period would have been useless, the 
court held it unnecessary.

An examination of the statutes of Ohio in regard to taxa-
tion shows that debts can only be deducted from credits, and 
how much of credits is moneyed capital is unknown. The case 
is not authority adverse to the principle we now hold.

For the reasons already stated, we think the judgment in 
this case should be

Affirmed.
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HENRIETTA MINING AND MILLING COMPANY 
v. JOHNSON.

APPEAL FROM THE SUPREME COURT OF THE TERRITORY OF ARIZONA.

No. 189. Submitted January 16,1899. — Decided February 27,1899.

Personal service of a summons, made in the Territory of Arizona upon the 
general manager of a foreign corporation doing business in that Ter-
ritory, is sufficient service under the laws of the Territory to give its 
courts jurisdiction of the case.

This  was an action instituted by Johnson in the district court 
of Yavapai County, Arizona, to obtain a judgment against, and 
to establish a lien upon, the property of the Mining Com-
pany, an Illinois corporation, for work and labor done and 
material furnished, and to fix the priority of such lien over 
certain other lienholders who were also made defendants. The 
plaintiff, in an affidavit annexed to the complaint, made oath 
that “H. N. Palmer is the general manager of the said Henri-
etta Mining and Milling Company, and in charge of the prop-
erty of the said company in the said county of Yavapai,” and 
that said company “ has no resident agent in the said county 
of Yavapai and Territory of Arizona, as is required by law, 
and this affiant causes a copy of this notice of lien to be served 
upon the said H. N. Palmer, as the general manager of said 
company.”

A summons was issued, and a return made by the sheriff 
that he had “ personally served the same on the 9tli day of 
July, 1894, on the Henrietta Mining and Milling Company, by 
delivering to H. N. Palmer, superintendent and general man-
ager of said company, . . . being the defendants named 
in said summons, by delivering to each of said defendants per-
sonally, in the city of Prescott, county of Yavapai, a copy of 
summons, and a true copy of the complaint in the action named 
in said summons, attached to said summons.”

Default having been made, judgment was entered against the 
company personally, with a further clause that plaintiff have 
a lien upon its property in the sum of $5748.57. The case
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was taken to the Supreme Court of the Territory by writ of 
error, where the judgment was modified by striking out the 
lien upon the property, and in all other respects was affirmed, 
and a new judgment entered against the sureties upon the 
supersedeas bond.

Whereupon the Mining and Milling Company sued out a 
writ of error from this court, insisting, in its assignments of 
error, that “ the said court below did not have jurisdiction of 
the person of defendant for the reason that no service had 
been had upon said defendant, either personal or constructive.”

Mr. William H. Barnes and Mr. Frank Asbury Johnson 
for appellant.

Mr. E. M. Sanford and Mr. Robert E. Morrison for appellee.

Mb . Just ice  Brown , after stating the case, delivered the 
opinion of the court.

The affidavit of the plaintiff, and the return of the sheriff, 
each stated that Palmer was the general manager of the com-
pany. No evidence to the contrary was introduced, and the 
fact must therefore be assumed upon this record.

As the judgment of the district court was modified by the 
Supreme Court, it became simply a personal judgment against 
the company, and the only question presented is whether the 
service of a summons upon the general manager of the com-
pany was, under the laws of Arizona, a sufficient service upon 
the company itself.

Our attention is called to several sections of the Revised 
Statutes of Arizona, (1887) the first of which is part of a chap-
ter entitled “ Foreign Corporation ” and provides: “ Sec. 348. 
It shall be the duty of any association, company or corporation 
organized or incorporated under the laws of any other State 
or Territory ... to file with the secretary of this Terri-
tory and the county recorder of the county in which such 
enterprise, business, pursuit or occupation is proposed to be 
located, or is located, the lawful appointment of an agent, upon 
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whom all notices and processes, including service of summons, 
may be served, and when so served shall be deemed taken and 
held to be a lawful, personal service,” etc. There is no penalty 
provided for a failure to file such appointment, though in the 
next section, 349, it is declared that “ every act done by it, 
prior to the filing thereof, shall be utterly void.” Beyond 
this disability, it is left optional with the corporation to file 
such appointment, and the record of this case shows that none 
such was filed by the plaintiff in error.

The second section is taken from that chapter of the Code 
of Civil Procedure entitled “ Process and Returns ” : “ Sec. 
704. In suits against any incorporated company or joint stock 
association the summons may be served on the president, sec-
retary or treasurer of such company or association, or upon 
the local agent representing such company or association, in 
the county in which suit is brought, or by leaving a copy 
of the same at the principal office of the company during 
office hours,” etc.

There is a further provision in the same chapter, Sec. 712, 
that when it is made to appear by affidavit that the defendant 
“is a corporation incorporated under the laws of any other 
State or Territory or foreign country, and doing business in 
this Territory, or having property therein, but having no le-
gally appointed or constituted agent in this Territory, . . . 
the clerk shall issue a summons, . . . and said sheriff shall 
serve the same by making publication thereof in some news-
paper,” etc.; and by section 713, when the residence of de-
fendant is known, the plaintiff, his agent or attorney, shall 
forthwith deposit a copy of the summons and complaint in 
the post office, postage prepaid, directed to the defendant at 
his place of residence.

It is insisted by the plaintiff in error that the service in this 
case upon its manager was ineffectual to bind the corporation, 
and that a personal judgment under it could only be obtained 
by complying with section 348 and serving upon an agent 
appointed in pursuance of that section ; and that this position 
holds good notwithstanding such appointment had never been 
made. We are of opinion, however, that sections 348, 712
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and 713, providing specially for service upon foreign corpo-
rations, were not intended to be exclusive, and were merely 
designed to secure a special mode of service in case the cor-
poration had ceased to do business in the Territory, or had 
no local or official agent appointed in pursuance of section 
348. Not only is the language of section 348 permissive in 
the use of the words “may be served” upon the agent ap-
pointed under the statute, but the general language of section 
704, taken in connection with the general subject of the stat-
ute, “ Process and Returns,” indicates that no restriction was 
intended to domestic corporations; and that the words “ any 
incorporated company or joint stock association ” are as appli-
cable to foreign as to domestic companies. No penalty is 
imposed upon foreign corporations for failure to file the ap-
pointment of an agent under section 348, and the only disa-
bility which such failure entails is its incompetence to enforce 
its rights by suit. If, as contended by the plaintiff in error, 
the remedy against the foreign corporation be confined to 
service of process upon such appointed agent, it results that, 
if the corporation does not choose to file such appointment, 
intending suitors are confined to the remedy by publication 
provided by section 712, which, under the decisions of this 
court, would be ineffectual to sustain a personal judgment. 
Pennoyer v.Neff, 95 U. S. 714.

It is incredible that the legislature should have intended to 
limit its own citizens to such an insufficient remedy, when the 
corporation is actually doing business in the Territory and is 
represented there by a manager or local agent.

The cases cited by the plaintiff in error do not sustain its 
contention. In the Southern Building and Loan Association 
y. Hallum, 28 S. W. Rep. 420, it was held by the Supreme 
Court of Arkansas, under a statute similar to section 348, that 
a service made on an agent in a county other than that in 
which the action was begun, and which failed to show that 
he had been designated as prescribed, was insufficient to 
authorize a judgment by default. Obviously, by section 348, 
it is intended that service, may be begun in any county and 
served upon the appointed agent, and all for which this case 
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is authority is that, if it be served upon any other agent, the ac-
tion must be brought in the county where such agent is served. 
The opinion of the court was put upon this ground. In the 
case under consideration, Palmer, the superintendent, was 
served in the county of Yavapai, where the suit was begun.

The case of the State n . United States Mutual Accident 
Association, 67 Wisconsin, 624, is against the proposition for 
which it is cited. In that case service of a summons upon 
an unlicensed foreign insurance company, by delivering a 
copy to an agent of the company, was held to be sufficient, 
the defendant never having made an appointment of an agent 
under the statute. Said the court: “ If the argument of coun-
sel, to the effect that section 1977 only relates to agents 
of such foreign insurance companies as are duly licensed to 
do business within this State, is sound, then there would be 
no possible way of commencing an action against an unlicensed 
foreign insurance company doing business in this State in vio-
lation of the law. In other words, such construction would 
reward such foreign insurance companies as refused to pay 
the requisite license, by enabling them to retain the license 
money and then shielding them from the enforcement of all 
liability, whether on their contracts or otherwise, in the courts 
of Wisconsin. Such construction would defeat the whole pur-
pose and scope of the statute.”

The cases from Michigan are too imperfectly reported to 
be of any practical value. In Desper v. The Continental 
Water Meter Company, 137 Mass. 252, the service of a bill 
in equity by subpoena upon the treasurer of a foreign corpora-
tion, was held to be unauthorized by any statute, and also that 
there was no method of bringing it in except by means of an 
attachment of its property. Neither this nor that of Lewis 
v. Northern Railroad, 139 Mass. 294, is in point.

We are of opinion that the service upon Palmer was suffi-
cient, and the judgment of the Supreme Court of Arizona is 
therefore AJXS ,___________ Affirmed.

No. 138. Henriett a  Minin g  and  Milling  Compa ny  v . Hill . 
Appeal from the Supreme Court of the Territory of Arizona. The

VOL. CLXXin—15
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facts in this case, so far as they bear upon the question in contro-
versy, are precisely similar to the one just decided, and the judg-
ment of the Supreme Court of Arizona is therefore

Affirmed.

BALTIMORE AND OHIO RAILROAD COMPANY v.
JOY.

CERTIFICATE FROM THE CIRCUIT CO¥RT OF APPEALS FOR THE

SIXTH CIRCUIT.

No. 129. Submitted January 12, 1899. —Decided February 20, 1899.

An action, pending in the Circuit Court of the United States sitting in 
Ohio, brought by an injured person as plaintiff, to recover damages for 
injuries sustained by the negligence of the Baltimore and Ohio Railroad 
Company in operating its road in Indiana, does not Anally abate upon 
the death of the plaintiff before trial and judgment, but may be revived 
and prosecuted to judgment by his executor or administrator, duly 
appointed by the proper court in Ohio.

A right given by a statute of a State to revive a pending action for per-
sonal injuries in the name of the personal representative of a deceased 
plaintiff is not lost upon the removal of the case into a Federal court.

Whether a pending action may be revived in a Federal court upon the death 
of either party, and proceed to judgment, depends primarily upon the 
laws of the jurisdiction in which the action was commenced, and in the 
present case is not affected in any degree by the fact that the deceased 
received his injuries in Indiana.

The  case is stated in the opinion.

Air. Hugh L. Bond, Jr., and Air. J. H. Collins for the Bal-
timore and Ohio Railroad Company.

No appearance for Joy.

Mr . Just ice  Harlan  delivered the opinion of the court.

This case is before us upon a question of law certified by 
the Judges of the United States Circuit Court of Appeals for 
the Sixth Circuit under the sixth section of the act of March
3, 1891, c. 517, 26 Stat. 826.



BALTIMORE & OHIO RAILROAD CO. v. JOY. 227

Opinion of the Court.

It appears from the statement accompanying the certificate 
that on the 18th day of October, 1891, John A. Hervey, a citi-
zen of Ohio residing in Hancock County in that State, was 
a passenger on a train of the Baltimore and Ohio Railroad 
Company between Chicago, Illinois, and Fostoria, Ohio. 
While upon the train as passenger he was injured at Albion, 
Indiana, in a collision caused by the negligence of the rail-
road company. He brought suit in the Common Pleas Court 
of Hancock County, Ohio, to recover damages for the per-
sonal injuries he had thus received.

Upon the petition of the railroad company the suit 'was 
removed into the Circuit Court of the United States for the 
Northern District of Ohio upon the ground of diverse citi-
zenship. After such removal Hervey died, and, against the 
objection of the railroad company, the action was revived 
in the name of the administrator of the deceased plaintiff 
appointed by the proper court in Ohio.

At the time of Hervey’s death the common law rule as to 
the abatement of causes of action for personal injuries pre-
vailed in Ohio. But by section 5144 of the Revised Statutes 
of that State, then in force, it was provided that “ except as 
otherwise provided, no action or proceeding pendi/ng in any 
court shall abate by the death of either or both of the parties 
thereto, except an action for libel, slander, malicious prosecu-
tion, assault or assault and battery, for a nuisance or against 
a justice of the peace for misconduct in office, which shall 
abate by the death of either party.” Rev. Stat. Ohio, 1890, 
vol. 1, p. 1491. That section was construed in Ohio (& Penn. 
Coal Co. n . Smith, Admr., 53 Ohio St. 313, which was an 
action for personal injuries caused by the negligence of a cor-
poration and its agents. The Supreme Court of Ohio said:

The action was a pending one at the time of the death of 
the plaintiff. It is not within any of the enumerated excep-
tions of section 5144, and was, therefore, properly revived 
and prosecuted to judgment in the name of the administrator 
of the deceased plaintiff.”

The Revised Statutes of Indiana, in which State the injury 
was received, provided that “no action shall abate by the
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death or disability of a party, or by the transfer of any inter-
est therein, if the cause of action survive or continue,” § 272; 
also, that “ a cause of action arising out of an injury to the 
person dies with the person of either party, except in cases 
in which an action is given for an injury causing the death 
of any person, and actions for seduction, false imprisonment 
and malicious prosecution.” § 283.

By section 955 of the Revised Statutes of the United 
States, brought forward from the Judiciary Act of September 
24, 1789, c. 20, § 31, 1 Stat. 73, 90, it is provided that “ when 
either of the parties, whether plaintiff or petitioner or defend-
ant, in any suit in any court of the United States, dies before 
final judgment, the executor or administrator of such deceased 
party may, in case the cause of action survives by law, prose-
cute or defend any such suit to final judgment.”

The question upon which the court below desires the instruc-
tion of this court is this:

“ Does an action pending in the Circuit Court of the United 
States sitting in Ohio, brought by the injured person as plain-
tiff to recover damages for injuries sustained by the negligence 
of the defendant in Indiana, finally abate upon the death of 
the plaintiff in view of the fact that, had no suit been brought 
at all, the cause of action would have abated both in Indiana 
and Ohio, and that, even if suit had been brought in Indiana, 
the action would have abated in that State?”

If the case had not been removed to the Circuit Court of 
the United States, it is clear that under the statutes of Ohio, 
as interpreted by the highest court of that State, the action 
might have been revived in the state court in the name of 
the personal representative of Hervey and proceeded to final 
judgment. We think that the right to revive attached under 
the local law when Hervey brought his action in the state 
court. It was a right of substantial value, and became in-
separably connected with the cause of action so far as the 
laws of Ohio were concerned. Was it lost or destroyed when, 
upon the petition of the railway company, the case was re-
moved for trial into the Circuit Court of the United States? 
Was it not rather a right that inhered in the action, and
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accompanied it when in the lifetime of Hervey the Federal 
court acquired jurisdiction of the parties and the subject-mat-
ter? This last question must receive an affirmative answer, 
unless section 955 of the Revised Statutes of the United States 
is to be construed as absolutely prohibiting the revival in the 
Federal court of an action for personal injuries instituted in 
due time and which was removed from one of the courts of a 
State whose laws modified the common law so far as to 
authorize the revival upon the death of either party of a 
pending action of that character.

We are of opinion that the above section is not to be so 
construed. In our judgment, a right given by the statute of 
a State to revive a pending action for personal injuries in the 
name of the personal representative of a deceased plaintiff is 
not lost upon the removal of the. case into a Federal court. 
Section 955 of the Revised Statutes may reasonably be con-
strued as not applying to an action * brought in one of the 
courts of a State whose statutes permit a revivor in the event 
of the death of a party before final judgment. Whether a 
pending action may be revived upon the death of either party 
and proceed to judgment depends primarily upon the laws of 
the jurisdiction in which the action was commenced. If an 
action be brought in a Federal court, and is based upon some 
act of Congress or arises under some rule of general law rec-
ognized in the courts of the Union, the question of revivor 
will depend upon the statutes of the United States relating 
to that subject. But if at the time an action is brought in a 
state court the statutes of that State allow a revivor of it on 
the death of the plaintiff before final judgment — even where 
the right to sue is lost when death occurs before any suit is 
brought — then we have a case not distinctly or necessarily 
covered by section 955. Suppose Hervey had died while the 
action was pending in the state court and it had been revived 
m that court, nevertheless after such revival, if diverse citizen-
ship existed, it could have been removed for trial into the 
Federal court and there proceeded to final judgment, notwith-
standing section 955 of the Revised Statutes of the United 
States. If this be so, that section ought not to be construed
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as embracing the present case. Nor ought it to be supposed 
that Congress intended that in case of the removal of an 
action from a state court on the petition of the defendant 
prior to the death of the plaintiff, the Federal court should 
ignore the law of the State in reference to the revival of pend-
ing actions, and make the question of revivor depend upon the 
inquiry whether the cause of action would have survived if no 
suit had been brought. If Congress could legislate to that 
extent it has not done so. It has not established any rule 
that will prevent a recognition of the state law under which 
the present action was originally instituted, and which at the 
time the suit was brought conferred the right, when the plain-
tiff in an action for personal injuries died before final judg-
ment, to revive in the name of his personal representative. 
Cases like this may reasonably be expected out of the general 
rule prescribed by section 955.

These views are in harmony with section 721 of the Revised 
Statutes, which was brought forward from the Judiciary Act 
of 1789, 1 Stat. 92, c. 20, § 34, and provides that “ the laws of 
the several States, except where the Constitution, treaties or 
statutes of the United States otherwise require or provide, 
shall be regarded as rules of decision in trials at common law, 
in the courts of the United States, in cases where they apply; ” 
and also with section 914, providing that “ the practice, plead-
ings and forms and modes of proceeding in civil causes, other 
than equity and admiralty causes, in the Circuit and District 
Courts, shall conform, as near as may be, to the practice, 
pleadings and forms and modes of proceeding existing at the 
time in like causes in the courts of record of the State within 
which such Circuit or District Courts are held, any rule of 
court to the contrary notwithstanding.” They are in accord 
also with what was said in Martin v. Baltimore de Ohio Rail-
road, 151 U. S. 673, 692, in which, after referring to Schreiber 
n . Sharpless, 110 U. S. 76, 80, this court said: “ In that case, 
the right in question being of an action for a penalty under a 
statute of the United States, the question whether it survived 
was governed by the laws of the United States. But in the 
case at bar, the question whether the administrator has a
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right of action depends upon the law of West Virginia, where 
the action was brought and the administrator appointed. Rev. 
Stat. § 721; Henshaw n . Miller, 17 How. 212.”

It is scarcely necessary to say that the determination of the 
question of the right to revive this action in the name of 
Hervey’s personal representative is not affected in any degree 
by the fact that the deceased received his injuries in the State 
of Indiana. The action for such injuries was transitory in its 
nature, and the jurisdiction of the Ohio court to take cogni-
zance of it upon personal service or on the appearance of the 
defendant to the action cannot be doubted. Still less can it 
be doubted that the question of the revivor of actions brought 
in the courts of Ohio for personal injuries is governed by the 
laws of that State, rather than by the law of the State in 
which the injuries occurred.

The question propounded to this court must he answered in 
the negative. It will he so certified to the Circuit Court 
of Appeals.

COVINGTON v. KENTUCKY.

ERROR TO THE COURT OF APPEALS OF THE STATE OF KENTUCKY.

No. 152. Submitted January 18, 1899. —Decided February 20,1899.

This court is bound by the construction put by the highest court of the 
State of Kentucky upon its statutes, referred to in the opinion of the 
court, relating to exemptions from taxation of property used for “ pub-
lic purposes,” however much it may doubt the soundness of the inter-
pretation.

The provision in the act of the legislature of Kentucky of May 1, 1886, 
c. 897, that “the said reservoir or reservoirs, machinery, pipes, mains 
and appurtenances, with the land on which they are situated,” which the 
city of Covington was, by that act, authorized to acquire and construct, 

shall be and remain forever exempt from state, county and city tax,” 
did not, in view of the provision in the act of February 14, 1856, that “ all 
charters and grants of or to corporations, or amendments thereof, and 
all other statutes, shall be subject to amendment or repeal at the will 
of the legislature, unless a contrary intent shall be therein plainly ex-
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pressed,” which was in force at the time of the passage of the act of 
May 1, 1886, tie the hands of the Commonwealth of Kentucky, so that 
it could not, by legislation, withdraw such exemption, and subject the 
property to taxation.

Before a statute — particularly one relating to taxation — should be held to 
be irrepealable, or not subject to amendment, an intent not to repeal or 
amend must be so directly and unmistakably expressed as to leave no 
room for doubt ; and it is not so expressed when the existence of the 
intent arises only from inference or conjecture.

A municipal corporation is a public instrumentality, established to aid in the 
administration of the affairs of the State, and neither its charters, nor 
any legislative act regulating the use of property held by it for govern-
mental or public purposes, is a contract within the meaning of the Con-
stitution of the United States : and if the legislature choose to subject 
to taxation property held by a municipal corporation of the State for 
public purposes, the validity of such legislation, so far as the National 
Constitution is concerned, cannot be questioned.

The  case is stated in the opinion.

Mr. William Goebel and Mr. W. 8. Pryor for plaintiff in 
error.

Mr. W. 8. Taylor, Attorney General of Kentucky, and Mr. 
Ramsey Washington for defendant in error.

Mr . Just ice  Harlan  delivered the opinion of the court.

The plaintiff in error, a municipal corporation of Kentucky, 
insists that by the final judgment of the Court of Appeals of 
that Commonwealth sustaining the validity of certain taxa-
tion of its water-works property, it has been deprived of rights 
secured by that clause of the Constitution of the United 
States which prohibits any State from passing a law impair-
ing the obligation of contracts. That is the only question 
which this court has jurisdiction to determine upon this writ 
of error. Rev. Stat. § 709.

By an act of the general assembly of Kentucky approved 
May 1, 1886, the city of Covington was authorized to build a 
water reservoir or reservoirs within or outside its corporate 
limits, either in the county of Kenton or in any county adja-
cent thereto, and acquire by purchase or condemnation in fee
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simple the lands necessary for such reservoirs, and connect the 
same with the water-pipe system then existing in the city; to 
build a pumping house near or adjacent to the Ohio River, 
and provide the same with all necessary machinery and appli-
ances, together with such lands as might be needed for the 
pumping house, and for connecting it with said reservoir or 
reservoirs. § 21.

The declared object of that legislation was that the city and 
its citizens might be provided with an ample supply of pure 
water for all purposes. To that end the city was authorized 
and empowered, by its board of trustees, to issue and sell 
bonds to an amount not exceeding $600,000, payable in not 
more than forty years after date, with interest at a rate not 
exceeding five per cent per annum — such bonds not, how-
ever, to be issued until the question of issuing them and the 
question of the location of the reservoir or reservoirs, whether 
above or below the city, should first be submitted to the qual-
ified voters of the corporation at an election held for that 
purpose and approved by a majority of the votes cast.

By section 31 of that act it was. provided that “ said reser-
voir or reservoirs, machinery, pipes, mains and appurtenances, 
with the land upon which they are situated, shall be and 
remain forever exempt from state, county and city tax.” Ky. 
Acts, 1885-6, c. 897, p. 317.

A subsequent act, approved February 15, 1888, authorized 
the city, in execution of the provisions of the act of 1886, to 
issue and sell bonds to the additional amount of $400,000. 
Ky. Acts, 1887-8, c. 137, p. 221.

The scheme outlined in these acts received the approval of 
the majority of the votes cast at an election held in the city, 
and thereafter bonds to the amount of $600,000 and $400,000 
were issued in the name of the city and disposed of.

The proceeds of the bonds were duly applied by the city 
m building water reservoirs, in constructing the requisite ap-
proaches, pipes and mains, in acquiring the lands necessary for 
the reservoirs and for its approaches and connections, in erect- 
lng a pumping house and providing it with necessary ma-
chinery and appliances, and in buying land for a pumping house
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and the connection thereof by pipes and mains with the reser-
voirs.

The entire works upon their completion passed under the 
control of the city which managed the same until March 19, 
1894, by the Commissioners of Water Works, under the act 
of March 31, 1879, c. 121, Ky. Acts, 1879, p. 93; and since 
March 19, 1894, they have been controlled under the act of 
that date, c. 100, by a board, subject to such regulations as 
the city by ordinance might provide. Ky. Acts, 1894, p. 278. 
By the latter act it was also provided that the net revenue 
derived from its water works by any city of the second class 
— to which class the city of Covington belongs — should be 
applied exclusively to the improvement or reconstruction of 
its streets and other public ways.

When the above act of May 1, 1886, was passed there was 
in force a general statute of Kentucky, passed February 14, 
1856, which provided, as to all charters and acts of incorpora-
tion granted after that date, that “ all charters and grants of 
or to corporations, or amendments thereof, and all other stat-
utes, shall be subject to amendment or repeal at the will of 
the legislature, unless a contrary intent be therein plainly 
expressed: Provided, That whilst privileges and franchises 
so granted may be changed or repealed, no amendment or 
repeal shall impair other rights previously vested; ” and that 
“ when any corporation shall expire or be dissolved, or its 
corporate rights and privileges shall cease by reason of a 
repeal of its charter or otherwise, and no different provision 
is made by law, all its works and property, and all debts 
payable to it shall be subject to the payment of debts owing 
by it, and then to distribution among the members accord-
ing to their respective interests; and such corporation may 
sue and be sued as before, for the purpose of settlement and 
distribution as aforesaid.” 2 Rev. Stat. Ky. 121.

This statute was not modified by the general revenue statute 
of May 17, 1886, which took effect September 14, 1886, and 
became part of Chapter 68 of the General Statutes of 1888. 
It constitutes § 1987 of the Revision known as the Kentucky 
Statutes of 1894. Nor has it been changed by any subsequent 
legislation in Kentucky.
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The present constitution of Kentucky, adopted in 1891, 
contains the following provisions:

1 1 § 170. There shall be exempt from taxation public prop-
erty used for public purposes. ...

“ § 171. The General Assembly shall provide by law an 
annual tax, which, with other resources, shall be sufficient to 
defray the estimated expenses of the Commonwealth for each 
fiscal year. Taxes shall be levied and collected for public pur-
poses only. They shall be uniform upon all property subject 
to taxation within the territorial limits of the authority levy-
ing the tax: and all taxes shall be levied and collected by o 7
general laws.

“ § 172. All property, not exempted from taxation by this 
constitution, shall be assessed for taxation at its fair cash 
value, estimated at the price it would bring at a fair voluntary 
sale; and any officer, or other person authorized to assess 
values for taxation, who shall commit any wilful error in the 
performance of his duty, shall be deemed guilty of misfeasance, 
and upon conviction thereof shall forfeit his office, and be 
otherwise punished as may be provided by law.

By the Kentucky Statutes of 1894 it is provided :
“ § 4020. All real and personal estate within this State, and 

all personal estate of persons residing in this State, and of 
all corporations organized under the laws of this State, 
whether the property be in or out of this State, including 
intangible property, which shall be considered and estimated 
in fixing the value of corporate franchises as hereinafter pro-
vided, shall be subject to taxation, unless the same be exempt 
from taxation by the constitution, and shall be assessed at its 
fair cash value, estimated at the price it would bring at a fair 
voluntary sale.”

“ § 4022. For the purposes of taxation, real estate shall in-
clude all lands within this -State and improvements thereon; 
and personal estate shall include every other species and 
character of property — that which is tangible as well as that 
which is intangible.”

“ § 4026. The following property is exempt from taxation: 
Public property used for public purposes. . • •”
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This act repealed all acts and parts of acts in conflict with 
its provisions except the act of June 4, 1892, providing addi-
tional funds for the ordinary expenses of the state govern-
ment, and the act amendatory thereof approved July 6,1892.

In the year 1895 certain lands acquired under the above act 
of May 1, 1886, and constituting a part of the Covington 
Water Works, were assessed for state and county taxation, 
pursuant to the statutes enacted after the passage of that act, 
and conformably as well to the constitution of Kentucky if 
that instrument did not exempt them from taxation. The 
taxes so assessed not having been paid, those lands after due 
notice were sold at public outcry by the sheriff, (who by law 
was the collector of state and county revenue,) and no other 
bidder appearing, the Commonwealth of Kentucky purchased 
them for $2187.24, the amount of the taxes, penalty, commis-
sion and cost of advertising.o

The present action was brought by the Commonwealth to 
recover possession of the property so purchased.

The principal defence is that the provision in the act of 
May 1, 1886, that the reservoir or reservoirs, pumping house, 
machinery, pipes, mains and appurtenances, with the land 
upon which they are situated, “ shall be and remain forever 
exempt from state, county and city taxes,” constituted, in 
respect of the lands in question, a contract between the city 
of Covington and the Commonwealth of Kentucky, the obliga-
tion of which was impaired by the subsequent legislation to 
which reference has been made.

Referring to section 170 of the present constitution of 
Kentucky declaring that “ there shall be exempt from taxa-
tion public property used for public purposes,” the Court of 
Appeals of Kentucky, in this case, said : “ It was followed by 
necessary statutory enactments, which, however, could neither 
curtail nor enlarge exemption from taxation as prescribed by 
the constitution ; and accordingly, in section 4020, Kentucky 
Statutes, adopted for the purpose of carrying out the provisions 
of section 170, is the identical language we have quoted. As 
it was manifestly intended by both the constitution and stat-
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ute to make subject to taxation all property not thereby in 
express terms exempted, it results that, unless the water-works 
property of the city of Covington be, in the language or mean-
ing of section 170, ‘ public property used for public purposes,’ 
it must be held, like similar property in other cities, subject to 
taxation, and the special act of May 1, 1886, stands repealed. 
Assuming, as a reasonable and beneficial rule of construction 
requires us to do, that the phrase ‘ for public purposes ’ was 
intended to be construed and understood according to previous 
judicial interpretation and usage, there can be no doubt of the 
proper meaning and application of it, for in the cases cited and 
others, where the question of subjecting particular property 
of cities to taxation arose, the words ‘ for public purposes’ had 
been held by this court to mean in that connection the same as 
the words ‘ for governmental purposes,’ and so property used 
by a city for public or governmental purposes was held to be 
exempt, while that adapted and used for profit or convenience 
of the citizens, individually or collectively, was held to be sub-
ject to taxation ; and, recognizing and applying that distinc-
tion, water-works property of a city has been invariably treated 
by this court as belonging to the latter class, and consequently 
subject to the state and county taxation. In our opinion, the 
property in question is under the constitution subject to taxa-
tion, and the statute enacted in pursuance of it operated to 
repeal the special act of May 1, 1886.”

However much we may doubt the soundness of any inter-
pretation of the state constitution implying that lands and 
buildings are not public property used for public purposes 
when owned and used under legislative authority by a munici-
pal corporation one of the instrumentalities or agencies of 
the State, for the purpose, and only for the purpose, of sup-
plying that corporation and its people with water, and when 
the net revenue from such property must be applied in the 
improvement of public ways, we must assume, in conformity 
with the judgment of the highest court of Kentucky, that 
section 170 of the constitution of that Commonwealth cannot 
be construed as exempting the lands in question from taxa-
tion. In other words, we must assume that the phrase “ pub-
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lie purposes ” in that section means “ governmental purposes,” 
and that the property here taxed is not held by the city of 
Covington for such purposes but only for the “ profit or con-
venience ” of its inhabitants and is liable to taxation at the 
will of the legislature unless at the time of the adoption of 
the constitution of Kentucky it was exempt from taxation 
in virtue of some contract the obligation of which is protected 
by the Constitution of the United States.

The fundamental question in the case then is whether at 
the time of the adoption of that constitution the city of Cov-
ington had, in respect of the lands in question, any contract 
with the State the obligation of which could not be impaired 
by any subsequent statute or by the present constitution of 
Kentucky adopted in 1891. If the exemption found in the 
act of 1886 was such a contract, then it could not be affected 
by that constitution any more than by a legislative enact-
ment.

We are of opinion that the exemption from taxation 
embodied in that act did not tie the hands of the Common-
wealth of Kentucky so that it could not, by legislation, with-
draw such exemption and subject the property in question to 
taxation. The act of 1886 was passed subject to the provision 
in a general statute of Kentucky, above referred to, that all 
statutes “ shall be subject to amendment or repeal at the will 
of the legislature, unless a contrary intent be therein plainly 
expressed.” If that act in any sense constituted a contract 
between the city and the Commonwealth, the reservation in 
an existing general statute of the right to amend or repeal it 
was itself a part of that contract. Griffin v. Kentucky Ins. 
Co., 3 Bush, 592. The city accepted the act of 1886 and ac-
quired under it the property taxed subject to that reservation. 
There was in the act no “plainly expressed” intent never to 
amend or to repeal it. It is true that the legislature said that 
the reservoirs, machinery, pipes, mains and appurtenances, 
with the land upon which they were situated, should be for-
ever exempt from state, county and city taxes. But such 
a provision falls short of a plain expression by the legisla-
ture that at no time would it exercise the reserved power of
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amending or repealing the act under which the property was 
acquired. The utmost that can be said is that it may be 
inferred from the terms in which the exemption was declared 
that the legislature had no purpose at the time the act of 1886 
was passed to withdraw the exemption from taxation; not 
that the power reserved would never be exerted, so far as 
taxation was concerned, if in the judgment of the legislature 
the public interests required that to be done. The power 
expressly reserved to amend or repeal a statute should not 
be frittered away by any construction of subsequent statutes 
based upon mere inference. Before a statute — particularly 
one relating to taxation — should be held to be irrepealable, 
or not subject to amendment, an intent not to repeal or amend 
must be so directly and unmistakably expressed as to leave 
no room for doubt; otherwise, the intent is not plainly ex-
pressed. It is not so expressed when the existence of the 
intent arises only from inference or conjecture.

The views we have expressed as to the power of the legisla-
ture under a reservation made by general statute of the right 
to amend or repeal are supported by many adjudged cases. 
Tomlinson v. Jessup^ 15 Wall. 454, 458; Railroad Co. n . 
Maine, 96 U. S. 499, 510; Railroad Co. v. Georgia, 98 U. S. 
359, 365 ; Hoge v. Railroad Co., 99 U. S. 348, 353 ; Sinking 
Fund cases, 99 U. S. 700, 720; Greenwood n . Freight Co., 105 
U. S. 13, 21; Close n . Glenwood Cemetery, 107 IT. S. 466, 476 ; 
Spring Valley Water Works Co. v. Schottler, 110 U. 8. 347, 
352; Louisville Gas Co. v. Citizens Gas Co., 115 U. S. 683, 
696; Gibbs v. Consolidated Gas Co., 130 U. S. 396, 408; Sioux 
City Street Railway v. Sioux City, 138 U. S. 98, 108; Louis-
ville Water Co. v. Clark, 143 IT. S. 1, 12. In Tomlinson v. 
Jessup, above cited, referring to the reserved power to amend 
and repeal, this court said: “ The object of the reservation, 
and of similar reservations in other charters, is to prevent a 
grant of corporate rights and privileges in a form which will 
preclude legislative interference with their exercise if the 
public interest should at any time require such interference. 
It is a provision intended to preserve to the State control over 
its contract with the corporators, which, without that provi-
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sion, would be irrepealable and protected from any measures 
affecting its obligation. There is no subject over which it is 
of greater moment for the State to preserve its power than 
that of taxation. . . . Immunity from taxation, constitut-
ing in these cases a part of the contract with the government, 
is, by the reservation of power such as is contained in the law 
of 1841, subject to be revoked equally with any other provi-
sion of the charter whenever the legislature may deem it 
expedient for the public interests that the revocation shall be 
made. The reservation affects the entire relation between the 
State and the corporation, and places under legislative control 
all rights, privileges and immunities derived by its charter 
directly from the State.” So in Railroad Co. v. Maine, above 
cited : “ By the reservation in the law of 1831, which is to be 
considered as if embodied in that act, [one subsequently 
passed,] the State retained the power to alter it in all particu-
lars constituting the grant to the new company, formed under 
it, of corporate rights, privileges and immunities. The exist-
ence of the corporation and its franchises and immunities, 
derived directly from the State, were thus kept under its 
control.”

In our consideration of the question of contract we have 
assumed, in harmony with the judgment of the Court of 
Appeals of Kentucky, that the property in question was held 
by the city only for the profit or convenience of its people 
collectively, that is, in its proprietary, as distinguished from 
its governmental, character. There are cases adjudging that 
the extent of legislative power over the property of municipal 
corporations, such as incorporated towns and cities, may de-
pend upon the character in which such property is held. Mr. 
Dillon, in his work on Municipal Corporations, says : “ In its 
governmental or public character, the corporation is made, by 
the State, one of its instruments, or the local depositary of 
certain limited and prescribed political powers, to be exercised 
for the public, good on behalf of the State rather than for 
itself. In this respect it is assimilated, in its nature and func-
tions, to a county corporation, which, as we have seen, is 
purely part of the governmental machinery of the sovereignty
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which creates it. Over all its civil, political or governmental 
powers, the authority of the legislature is, in the nature of 
things, supreme and without limitation, unless the limitation 
is found in the Constitution of the particular State. But in its 
proprietary or private character, the theory is that the powers 
are supposed not to be conferred, primarily or chiefly, from 
considerations connected with the government of the State at 
large, but for the private advantage of the compact commu-
nity which is incorporated as a distinct legal personality or cor-
porate individual ; and as to such powers, and to property 
acquired thereunder, and contracts made with reference there-
to, the corporation is to be regarded quo ad hoc as a private 
corporation, or at least not public in the sense that the power 
of the legislature over it or the rights represented by it is 
omnipotent.” 1 Dillon’s Munie. Corp. 4th ed. pp. 107, 108, 
§ 66, and authorities cited.

If however the property in question be regarded as in some 
sense held by the city in its governmental or public character, 
and therefore as public property devoted to public purposes 
— which is the interpretation of the state constitution for 
which the city contends — there would still be no ground for 
holding that the city had in the act of 1886 a contract within 
the meaning of the Constitution of the United States. A 
municipal corporation is a public instrumentality established 
to aid in the administration of the affairs of the State. Neither 
its charter nor any legislative act regulating the use of prop-
erty held by it for governmental or public purposes, is a con-
tract within the meaning of the Constitution of the United 
States. If the legislature choose to subject to taxation pub-
lic property held by a municipal corporation of the State for 
public purposes, the validity of such legislation, so far as the 
national Constitution is concerned, could not be questioned.

In New Orleans v. New Orleans Water Worhs Co., 142 U. S.
91, after referring to previous adjudications, this court 

said that the authorities were full and conclusive to the point 
that a municipal corporation, being a mere agent of the State, 

stands in its governmental or public character in no contract 
relations with its sovereign, at whose pleasure its charter may

VOL. CLXXm—16
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be amended, changed or revoked, without the impairment of 
any constitutional obligation, while with respect to its private 
or proprietary rights and interests it may be entitled to the 
constitutional protection.” Chancellor Kent, in his Commen-
taries, says : “ In respect to public or municipal corporations, 
which exist only for public purposes, as counties, cities and 
towns, the legislature, under proper limitations, has a right to 
change, modify, enlarge, restrain or destroy them ; securing, 
however, the property for the uses of those for whom it was 
purchased. A public corporation, instituted for purposes con-
nected with the administration of the government, may be 
controlled by the legislature, because such a corporation is 
not a contract within the purview of the Constitution of the 
United States. In those public corporations there is, in real-
ity, but one party, and the trustees or governors of the corpo-
ration are merely trustees for the public.” 2 Kent’s Com. 
12th ed. p. *306. Dillon says : “ Public including municipal 
corporations are called into being at the pleasure of the State 
and while the State may, and in the case of municipal cor-
porations usually does, it need not, obtain the consent of the 
people of the locality to be affected. The charter or incorpo-
rating act of a municipal corporation is in no sense a contract 
between the State and the corporation, although, as we shall 
presently see, vested rights in favor of third persons, if not 
indeed in favor of the corporation or rather the community 
which is incorporated, may arise under it. Public corpora-
tions within the meaning of this rule are such as are estab-
lished for public purposes exclusively — that is, for purposes 
connected with the’ administration of civil or of local govern-
ment — and corporations are public only when, in the lan-
guage of Chief Justice Marshall, ‘the whole interests and 
franchises are the exclusive property and domain of the gov-
ernment itself,’ such as quasi corporations (so called), counties 
and towns or cities upon which are conferred the powers 
of local administration. Subject to constitutional limitations 
presently to be noticed, the power of the legislature over 
such corporations is supreme and transcendent ; it may, 
where there is no constitutional inhibition, erect, change,
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divide and even abolish them, at pleasure, as it deems the 
public good to require.” 1 Dillon’s Munic. Cor. 4th ed. p. 93, 
§54.

In any view of the case there is no escape from the con-
clusion that the city of Covington has no contract with 
the State exempting the property in question from taxation 
which is protected by the contract clause of the National 
Constitution.

Perceiving no error in the record of which this court may 
take cognizance, the judgment is affirmed.

LAKE COUNTY COMMISSIONERS v. DUDLEY.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE EIGHTH 

CIRCUIT.

No. 177. Argued December 14,15,1898. — Decided February 20,1899.

The instruments sued on in this case being payable to bearer, and having 
been made by a corporation, are expressly excepted by the Judiciary Act 
of August 13, 1888, c. 866, from the general rule prescribed in it that an 
assignee or subsequent holder of a promissory note or chose in action 
could not sue in a Circuit or District Court of the United States, unless 
his assignor or transferrer could have sued in such court.

From the evidence of Dudley himself, the plaintiff below, it is clear that he 
does not own any of the coupons sued on, and that his name is being 
used with his own consent, to give jurisdiction to the Circuit Court to 
render judgment for persons who could not have invoked the juris-
diction of a Federal court, and the trial court, on its own motion, should 
have dismissed the case, without considering the merits.

The  case is stated in the opinion.

Mr. George R. Elder for the Lake County Commissioners. 
Mr. a S. Thomas, Mr. W. H. Bryant and Mr. H. H. Lee 
were on his brief.

Mr. John F. Dillon and Mr. Edmund F. Richardson for 
Dudley. Mr. Harry Hubbard and Mr. John M. Dillon
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were on their brief, Mr. Daniel E. Parks filed a brief for 
Dudley.

Mr . Justice  Harlan  delivered the opinion of the court.

This action was brought in the Circuit Court of the United 
States for the District of Colorado by the defendant in error 
Dudley, a citizen of New Hampshire, against the plaintiff in 
error the Board of County Commissioners of the County of 
Lake, Colorado, a governmental corporation organized under 
the laws of that State. Its object was to recover the amount 
of certain coupons of bonds issued by that corporation under 
date of July 31, 1880, and of which coupons the plaintiff 
claimed to be the owner and holder.

Each bond recites that it is “ one of a series of fifty thou-
sand dollars, which the Board of County Commissioners of 
said county have issued for the purpose of erecting neces-
sary public buildings, by virtue of and in compliance with 
a vote of a majority of the qualified voters of said county, at 
an election duly held on the 7th day of October, a .d . 1879, and 
under and by virtue of and in compliance with an act of the 
general assembly of the State of Colorado, entitled ‘ An act 
concerning counties, county officers and county government, 
and repealing laws on these subjects,’ approved March 24, 
a .d . 1877, and it is hereby certified that all the provisions of 
said act have been fully complied with by the proper officers 
in the issuing of this bond.”

The Board of County Commissioners by their answer put 
the plaintiff on proof of his cause of action and made separate 
defences upon the following grounds: 1. That the bonds to 
which the coupons were attached were issued in violation 
of section six, article eleven of the constitution of Colo-
rado and the laws enacted in pursuance thereof. 2. That 
the aggregate amount of debts which the county of Lake was 
permitted by law to incur at the date of said bonds, as well 
as when they were in fact issued, had been reached and 
exceeded. 3. That the plaintiff’s cause of action, if any he 
ever had, upon certain named coupons in suit, was barred by
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the statute of limitations. 4. That when the question of 
incurring liability for the erection of necessary public build-
ings was submitted to popular vote, the county had already 
contracted debts or obligations in excess of the amount 
allowed by law.

One of the questions arising on the record is whether Dudley 
had any such interest in the coupons in suit as entitled him 
to maintain this suit. The evidence on this point will be 
found in the margin.1

1 At the trial George W. Wright was introduced as a witness on behalf 
of the plaintiff. He stated at the outset that Dudley was the owner of the 
bonds, but his examination showed that he had really no knowledge on the 
subject, and that his statement was based only upon inference and hear-
say. In connection with his testimony certain transfers or bills of sale to 
Dudley of bonds of the above issue of $50,000 were introduced in evidence 
as follows: One dated December 5, 1888, purporting to be “ for value re-
ceived” by Susan F. Jones, executrix of the estate of Walter H. Jones, 
deceased, of bonds Nos. 55 to 64, both inclusive, and Nos. 65 and 66; one 
dated February 11, 1885, by David Creary, Jr., J. H. Jagger, Henry D. 
Hawley and L. C. Hubbard, all of Connecticut, for bonds Nos. 80, 81 and 82, 
and Nos. 83 to 86, both inclusive, the consideration recited being $5380.56, 
“ paid by Harry H. Dudley of Concord ” in the county of Merrimac and 
State of New Hampshire; one dated March 20, 1885, by the Nashua Savings 
Bank of Nashua, New Hampshire, for twenty bonds, Nos. 92 to 111, both 
inclusive, the consideration recited being $11,869.45, “ paid by Harry H. 
Dudley of Concord,” New Hampshire; one dated March 20, 1885, by the 
Union Five Cents Saving Bank of Exeter, New Hampshire, of bonds Nos. 
112 to 129, both inclusive, the consideration recited being $10,695, “paid 
by Harry H. Dudley of Concord,” New Hampshire; one, undated, by Susan 
F. Jones, “ for value received,” of bonds Nos. 55 to 64, both inclusive, and 
Nos. 65 and 66, together with coupons falling due in 1884 of bonds Nos. 55 
to 60, both inclusive; and one dated December 10, 1884, by Joseph Stanley 
of Colorado of twelve bonds, Nos. 68 to 79, both inclusive, and six bonds, 
numbered 67 and 87 to 91, both inclusive, the consideration recited being 
$15,887.50, “paid by Harry H. Dudley of Concord,” New Hampshire.

Here were transactions which if genuine indicated the actual payment 
by Dudley in 1882 and 1884 on his purchase of bonds of many thousand 
dollars.

Dudley’s deposition was taken twice; first on written interrogatories, 
January 14, 1895, and afterwards, March 2, 1895, on oral examination.

In his first deposition Dudley was asked whether he owned any bonds 
issued by Lake County, and he answered: “ Yes, I own certain Lake County 
bonds which I hold under written bills of sale transferred to me from sev-
eral different parties.” Being asked whether he owned any bonds of Lake
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At the close of the plaintiff’s evidence in chief the defend-
ant asked for a peremptory instruction in its behalf, but this 
request was denied at that time. When the entire evidence

County, Colorado, numbered 92 to 111 inclusive, 83 to 86 inclusive, 55 to 
64 inclusive, 68 to 79 inclusive, 80 to 82 inclusive, 65, 66 and 67, and 87 to 
91 inclusive, he answered: “ I own, under the aforesaid bills of sale, bonds 
mentioned in Interrogatory 3.” He was then asked (Interrogatory 4) if in 
answer to the preceding interrogatory he said that he owned any of said 
bonds or the coupons cut therefrom, to state when he purchased the same, 
from whom he purchased them, and what consideration he paid therefor. 
In his answer’ he referred to each of the above mentioned bills of sale, and 
said that he owned the bonds described in it by virtue of such instruments. 
He did not say that he paid the recited consideration, but contented himself 
with stating what was the consideration named in the bill of sale. Being 
asked (Interrogatory 5), “ If you are not the owner of said bonds, or any 
coupons cut therefrom, please state what, if any, interest you have in the 
same,” he answered: “ I have stated my interest in the bonds in my answer 
to Interrogatory 4.” He was asked (Interrogatory 9), “ If you say you au-
thorized suit to be commenced in your name, please state under what cir-
cumstances you authorized it to be brought, and whether or not the bonds 
or coupons upon which it was to be brought were your own individual prop-
erty, or were to be transferred to you simply for the purpose of bringing 
said suit.” His answer was: “ I understand said bonds and coupons were 
transferred to me, as aforesaid, for the purpose of bringing suit against the 
county to make them pay the honest debts of the county.”

It should be stated that before the witness appeared before the commis-
sioner who took his deposition upon interrogatories, he prepared his an-
swers to the interrogatories with the aid of counsel, and read his answers 
so prepared when he came before the commissioner.

When Dudley gave his second deposition his attention was called to his 
answer to Interrogatory 4, in his first deposition, in relation to the bill of 
sale running to him from Craig [Creary], Jagger, Hawley and Hubbard. 
We make the following extract from his last deposition, giving questions 
and answers as the only way in which to show what the witness intended 
to say and what he intended to avoid saying: “ Q. You also say in the 
answer to which I have referred, that the consideration in the said bill of 
sale was $5380.56. Did you pay that consideration for the bonds men-
tioned in the bill of sale? A. No, I did not. Q. Did you pay any part of 
it? A. No, sir. Q. Why was that bill of sale made to you, Mr. Dudley? 
A. I think I have answered that in some interrogatory here, my answer to 
Interrogatory 9 in the deposition I gave before in this case. Q. Are not 
the bonds mentioned in the said bill of sale, together with the coupons, 
still owned in fact by the grantors named in said bill of sale? A. Not as 
I understand the bill of sale. I understand I am absolute owner. Q. Was 
not that bill of sale made to you for the purpose of enabling you to prose-
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on both sides was concluded, the defendant renewed its re-
quest for a peremptory instruction, and the plaintiff asked a 
like instruction in his favor. The plaintiff’s request was denied,

cute this claim upon them ? A. My answer to Interrogatory 9 in my former 
deposition answers that also. Q. I repeat the question and ask for a cate-
gorical answer. A. I cannot more fully answer the question than I have in 
answer to Interrogatory 9, former deposition. Q. Do you decline to answer 
it, yes or no? A. I think this answer is sufficient. Q. If you are success-
ful in the suit brought upon the coupons heretofore attached to the bonds 
mentioned in said bill of sale, do you not intend to pay the amount of those 
coupons so recovered to the grantors in said bill of sale, less any legitimate 
expenses attendant upon the prosecution of this case? A. Yes, my under-
standing in the matter would be something might be paid them. Q. Is 
there something to be paid them different from the amount involved in the 
suit represented by the coupons cut from said bonds? A. I should think 
there was. Q. In what respect is the difference? A. They would not be 
paid the full amount. Q. What deduction would you make? A. I do not 
know just what deduction would be made. Q. When you took this bill of 
sale, did you execute some sort of a written statement back to the grantors 
of said bill of sale? A. No, sir. Q. Did you make a verbal agreement at 
the time with them or any of them? A. No, sir. Q. Were you present 
when the bill of sale was drawn? A. No, sir. Q. Where was it drawn? 
A. My impression is that it was drawn at Hartford, Conn., this particular 
one that you refer to. Q. Yes. Who represented you at the drawing 
of the bill of sale? A. I have no knowledge of being represented there. 
Q. When did you first know that such bill of sale had actual existence? 
A. When I received it. Q. When was that? A. I cannot tell the date. It 
was in the year 1894. Q. Then you knew nothing of it until some nine 
years after it was made? A. That was the first I knew of it, the year 1894.”

In reference to the bonds referred to in the bill of sale from Stanley, 
the witness testified: “ Q. When did you first know of the existence of the 
bill of sale ? A. I think it was in the year 1894. Q. Some ten years after 
it was made? A. Do you want me to answer that? Q. Yes. A. I received 
it as I have stated heretofore, that was the first I knew of it. Q. Are you 
personally acquainted with Joseph Stanley ? A. I am not; no, sir. Q. Did 
you ever meet him ? A. Don’t remember that I ever met him. Q. Did you 
at any time ever pay him $15,887.50 for the bonds mentioned in his bill of 
sale to you ? A. No, sir. Q. Is it not a fact that Mr. Stanley still owns 
these bonds ? A. I have answered in a former deposition that I hold a bill 
of sale of certain bonds of Joseph Stanley. Q. Do you refuse to answer 
the last question I asked you, yes or no ? A. I prefer to answer it as I 
have stated above. Q. If you should recover in this suit, are not the 
amounts represented by the coupons cut from the bonds mentioned in the 
Stanley bill of sale to be paid to Joseph Stanley less the expenses of this 
suit ? A. I could not answer that definitely. Q. Why not ? A. Because
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an exception to the ruling of the court being reserved. Other 
instructions asked by the plaintiff were refused, and in obedi-
ence to a peremptory instruction by the court the jury returned

I haven’t enough knowledge of the matter to answer it definitely. Q. You 
have no knowledge of it at all personally, have you ? A. My understand-
ing of the matter would be, Joseph Stanley would have a certain amount 
of money if the suit was won. Q. Was not the bill of sale drawn in Den-
ver— the Stanley bill of sale? A. I have no actual knowledge where it 
was drawn. Q. Do you know who had the bill of sale before it was sent 
on to you in 1894 ? A. I do not think I have any actual knowledge. Q. 
Did you have any sort of knowledge ? A. Yes. I imagined it came from 
Rollins & Son. Q. By letter ? A. It came through the mail. Q. Have you 
the letter now? A. I do not think that I have; no, sir. Q. What did you 
do with it ? A. I could not swear that it was. Q. It came in December 
of 1894, did it not? A. I should saydt did.”

As to the bonds referred to in the bill of sale by Susan F. Jones, ex-
ecutrix, the witness testified: “ Q. What did you pay for that bill of sale, 
Mr. Dudley ? A. For consideration not named in the bill of sale. Q. That 
does not answer my question. What did you pay for it ? A. I do not re-
member as I paid anything. Q. Do you remember that you did not pay 
anything ? A. It is my impression that I did not. Q. Were you present 
when it was drawn ? A. No, sir. Q. In the event you recover a judgment 
in this case, are not the amounts of the coupons belonging to the bonds 
mentioned in the bill of sale from Mrs. Jones to be paid to Mrs. Jones, less 
her proportion of [the expenses of] the case ? A. I could not state defi-
nitely about that. Q. Why? A. For the reason that I answered similar 
questions above. Q. Going back to the bonds of Mr. Stanley, I will ask 
you one or two other questions. Is Mr. Stanley a citizen of Colorado ? A. 
I think he is. Q. Now why did you not include in this case the coupons 
belonging to the Stanley bonds for 84, 85 and 86, and the coupons to bonds 
68 to 72, including in the Stanley bill of sale of 1888, and the coupons on 
67, 87-91 for 1884-’5 ? A. If they were not included I do not know why 
they were not. Q. Is Mrs. Jones a citizen of the State of Colorado ? A. 
I think she is. Q. Were not those bonds of Stanley and Jones assigned to 
you in order that you might as a citizen of another State bring suit upon 
them and upon the coupons belonging to them in the Federal court in Colo-
rado ? A. I should answer that by referring to my answer in former de-
position to Interrogatory 9.”

In reference to the other bills of sale and the bonds mentioned in them, 
the witness testified: “ Q. In your answer to Interrogatory 4 of your 
former deposition you also say that you own bonds of Lake County by the 
written bill of sale from the Nashua Savings Bank, numbered 92-111, both 
inclusive, together with all coupons originally attached and unpaid. You 
also say that the consideration for the said bill of sale is $11,689.45. Did 
you pay any part of that, Mr. Dudley ? A. No, sir. Q. Were you present
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a verdict for the defendant, and judgment was accordingly 
entered upon that verdict. Upon writ of error to the Circuit 
Court of Appeals the judgment was reversed, Judge Thayer 
dissenting. 49 U. S. App. 336.

1. In the oral argument of this case some inquiry was made

when the bill of sale was drawn ? A. No, sir. Q. When did you first 
know that there was such a bill of sale ? A. As soon as I received it, in 
the year 1894. Q. In the event of a recovery in this case, are not the 
amounts of the coupons belonging to the said bonds to be paid over to the 
Nashua Savings Bank, less their proportion of the expense of this litiga-
tion ? A. I do not know how much will be paid them. Q. Do you know 
anything about it ? A. Indirectly, yes. Q. Do you mean by that you 
have some hearsay evidence upon it ? A. Yes; I have an impression from 
hearsay that the bank would have some equivalent for these bonds if suit 
was won. Q. You say here that yofi own bonds of Lake County by virtue 
of a bill of sale from the Union Five Cent Savings Bank of Exeter, num-
bered 112-129, inclusive, together with all coupons, the first being No. 4, 
and the subsequent ones being consecutive up to and including No. 21. 
What is the date of that bill of sale ? A. I think it was dated March 25, 
1885. Q. Were you present when it was made? A. No, sir. Q. When 
did you first know of its existence ? A. In the year 1894. Q. At the time 
that you were informed of the existence of the others ? A. Nearly at the 
same time, I should say. Q. Did you pay the Bank of Exeter $10,695, or 
any other sum for the bonds mentioned in that bill of sale ? A. No, sir. 
Q. You also say in the same answer to the same interrogatory in your 
former deposition that you hold a bill of sale and assignment from Susan 
F. Jones for coupons Nos. 55 to 64 and Nos. 65 to 66 for the years 1886, ’7, 
’8,1891, also coupons amounting to $600 from bonds 55-6-7-8-9-60 falling 
due in the year 1894. What is the date of that bill of sale and assignment ? 
A. I could not tell. Q. When did you first know of its existence ? A. I 
should say in 1894. Q. Did you pay anything for it ? A. No, sir. . . . 
Q. Did you ever haVe in your possession any of the coupons or any of the 
bonds to which this examination has thus far been directed ? A. Strictly 
speaking, I don’t think I ever had them in my own possession. I have seen 
some of the bonds and handled them, had them in a safe. Q. Where ? A. 
In Boston. Q. When ? A. Well, I should say in the year 1893. Q. But 
that was before you knew they had been assigned to you by bill of sale, was 
ifhot? A. I was really handling them as agent for other parties. Q. 
Who were the other parties you were handling them as agent for ? A. I 
don’t know as I was exactly an agent. I was an officer of another com-
pany. They came into our hands. Q. What was that company ? A. E. H. 
Rollins & Sons. Q. Were you a stockholder of that company ? A. Yes. 
Q. Are you now? A. Yes, sir. Q. Is not that the only interest which you 
have in these bonds or any of them — your interest as a stockholder in the 
firm of E. H. Rollins & Sons ? A. Yes, probably it is.”
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whether Dudley’s right to maintain this action was affected 
by that clause in the first section of the Judiciary Act of 
August 13, 1888, c. 866, 25 Stat. 433, 434, providing that no 
Circuit or District Court of the United States shall “have coc- 
nizance of any suit, except upon foreign bills of exchange, to 
recover the contents of any promissory note or other chose in 
action in favor of any assignee, or of any subsequent holder if 
such instrument be payable to bearer and be not made by any 
corporation, unless such suit might have been prosecuted in 
such court to recover the said contents if no assignment or 
transfer had been made.” The provision on the same subject 
in the act of March 3, 1875, but which was, of course, displaced 
by the clause on the same subject in the act of 1888, was as 
follows: “ Nor shall any Circuit or District Court have cog-
nizance of any suit founded on contract in favor of an assignee, 
unless a suit, might have been prosecuted in such court to re-
cover thereon if no assignment had been made, except in cases 
of promissory notes negotiable by the law merchant and bills 
of exchange.” 18 Stat. 470, c. 137, § 1.

Without stopping to consider the full scope and effect of the 
above provision in the act of 1888, it is only necessary to say 
that the instruments sued on being payable to bearer and hav-
ing been made by a corporation are expressly excepted by the 
statute from the general rule prescribed that an assignee or 
subsequent holder of a promissory note or chose in action 
could not sue in a Circuit or District Court of the United 
States unless his assignor or transferrer could have sued in 
such court. It is immaterial to inquire what were the reasons 
that induced Congress to make such an exception. Suffice it 
to say that the statute is clear and explicit, and its mandate 
must be respected.

2. There is however a ground upon which the right of Dud-
ley to maintain this action must be denied.

By the fifth section of the above act of March 3, 1875, it is 
provided “ that if, in any suit, commenced in a Circuit Court or 
removed from a state court to a Circuit Court of the United 
States, it shall appear to the satisfaction of said Circuit Court, 
at any time after such suit has been brought or removed
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thereto, that such suit does not really and substantially in-
volve a dispute or controversy properly within the jurisdiction 
of said Circuit Court, or that the parties to said suit have 
been improperly or collusively made or joined, either as plain-
tiffs or defendants, for the purpose of creating a case cogniz-
able or removable under this act, the said Circuit Court shall 
proceed no further therein, but shall dismiss the suit or re-
mand it to the court from which it was removed as justice 
may require, and shall make such order as to costs as shall 
be just.” 18 Stat. 470, 472, c. 137. This provision was not 
superseded by the act of 1887, amended and corrected in 1888. 
25 Stat. 433. Lehigh Mining de Manfg. Co. n . Kelly, 160 
U. S. 327, 339.

Prior to the passage of the act of 1875 it had been often 
adjudged that if title to real or personal property was put in 
the name of a person for the purpose only of enabling him, 
upon the basis of the diverse citizenship of himself and the 
defendant, to invoke the jurisdiction of a Circuit Court of the 
United States for the benefit of the real owner of the prop-
erty who could not have sued in that court, the transaction 
would be regarded in its true light, namely, as one designed 
to give the Circuit Court cognizance of a case in violation of 
the acts of Congress defining its jurisdiction; and the case 
would be dismissed for want of jurisdiction. Maxwells Lessee 
v. Levy, 2 Dall. 381; Hur sis Lessee n . McNeil, 1 Wash. C. C. 
70, 80; McDonald v. Smalley, 1 Pet. 620, 624; Smith v. 
Kernochen, 7 How. 198, 216; Jones v. League, 18 How. 76, 
81; Barney v. Baltimore City, 6 Wall. 280, 288. These cases 
were all examined in Lehigh Mining & Manfg. Co. v. Kelly, 
160 U. S. 327, 339. In the latter case it appeared that a 
Virginia corporation claimed title to lands in that Common-
wealth which were in the possession of certain individuals, 
citizens of Virginia. The stockholders of the Virginia corpo-
ration organized themselves into a corporation under the laws 
of Pennsylvania in order that the Pennsylvania corporation, 
after receiving a conveyance from the Virginia corporation, 
could bring suit in the Circuit Court of the United States sit-
ting in Virginia, against the citizens in that Commonwealth
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who held possession of the lands. The contemplated convey-
ance was made, but no consideration actually passed or was 
intended to be passed for the transfer. This court held that 
within the meaning of the act of 1875 the case was a collusive 
one and should have been dismissed as a fraud on the juris-
diction of the United States court. It said: “ The arrange-
ment by which, without any valuable consideration, the stock-
holders of the Virginia corporation organized a Pennsylvania 
corporation and conveyed these lands to the new corporation 
for the express purpose — and no other purpose is stated or 
suggested — of creating a case for the Federal court, must be 
regarded as a mere device to give jurisdiction to a Circuit 
Court of the United States, and as being in law a fraud upon 
that court, as well as a wrong to the defendants. Such a 
device cannot receive our sanction. The court below properly 
declined to take cognizance of the case.” And this conclusion, 
the court observed, was “ a necessary result of the cases aris-
ing before the passage of the act of March 3, 1875.”

From the evidence in this cause of Dudley himself it is cer-
tain that he does not in fact own any of the coupons sued 
on and that his name, with his consent, is used in order that 
the Circuit Court of the United States may acquire jurisdic-
tion to render judgment for the amount of all the coupons in 
suit, a large part of which are really owned by citizens of Colo-
rado, who, as between themselves and the Board of Commis-
sioners of Lake County, could not invoke the jurisdiction of 
the Federal court, but must have sued, if they sued at all, in 
one of the courts of Colorado. It is true that some of the 
coupons in suit are owned by corporations of New Hampshire 
who could themselves have sued in the Circuit Court of the 
United States. But if part of the coupons in question could 
not by reason of the citizenship of the owners have been sued 
on in that court, except by uniting the causes of action arising 
thereon with causes of action upon coupons owned by persons 
or corporations who might have sued in the Circuit Court of 
the United States, and if all the causes of actions were thus 
united for the collusive purpose of making “ a case ” cognizable 
by the Federal court as to every issue made in it, then the act
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of 1875 must be held to apply, and the trial court on its own 
motion should have dismissed the case without considering the 
merits.

In Williams n . NOttawa, 104 U. S. 209, 211, this court said 
that Congress when it passed the act of 1875 extending the 
jurisdiction of the courts of the United States “ was specially 
careful to guard against the consequences of collusive trans-
fers to make parties, and imposed the duty on the court, on 
its own motion, without waiting for the parties, to stop all 
further proceedings and dismiss the suit the moment anything 
of the kind appeared. This was for the protection of the court 
as well as parties against frauds upon its jurisdiction.”

So, in Farmington v. Pillsbury, 114 U. S. 138, 146, which 
was a suit upon coupons, brought by a citizen of Massachusetts 
agaiftst a municipal corporation of Maine, and in which one 
of the questions was as to the real ownership of the coupons, 
this court said : “ It is a suit for the benefit of the owners of 
the bonds. They are to receive from the plaintiff one half of 
the net proceeds of the case they have created by their trans-
fer of the coupons gathered together for that purpose. The 
suit is their own in reality, though they have agreed that the 
plaintiff may retain one half of what he collects for the use 
of his name and his trouble in collecting. It is true the trans-
action is called a purchase in the papers that were executed, 
and that the plaintiff gave his note for $500, but the time for 
payment was put off for two years, when it was, no doubt, 
supposed the result of the suit would be known. No money 
was paid, and as the note was not negotiable, it is clear the 
parties intended to keep the control of the whole matter in 
their own hands, so that if the plaintiff failed to recover the 
money he could be released from his promise to pay.” It Was 
consequently held that the transfer of the coupons was “ a mere 
contrivance, a pretence, the result of a collusive arrangement 
to create a fictitious ground of Federal jurisdiction.”

In Little v. Giles, 118 U. S. 596, 603, reference was made 
to the act of 1875, and the court said that where the inter-
est of the nominal party was “ simulated and collusive, and 
created for the very purpose of giving jurisdiction, the courts
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should not hesitate to apply the wholesome provisions of the 
law.”

We have held that if, for the purpose of placing himself in 
a position to sue in a Circuit Court of the United States, a 
citizen of one State acquires a domicil in another State with-
out a present intention to remain in the latter State perma-
nently or for an indefinite time, but with the present intention 
to return to the former State as soon as he can do so without 
defeating the jurisdiction of the Federal court to determine 
his suit, the duty of the Circuit Court is on its own motion to 
dismiss such suit as a collusive one under the act of 1875. 
Morris n . Gilmer, 129 U. S. 315. The same principle applies 
where there has been a simulated transfer of a cause of action 
in order to make a case cognizable under the act.

The cases cited are decisive of the present one. As the 
coupons in suit were payable to bearer and were made by a 
corporation, Dudley being a citizen of New Hampshire could 
have sued the defendant a Colorado corporation in the Circuit 
Court of the United States without reference to the citizenship 
of his transferrers or the motive that may have induced the 
transfer of the coupons to him, or the motive that may have 
induced him to buy them, provided he had really purchased 
them. But he did not buy the coupons at all. He is not the 
owner of any of them. He is put forward as owner for the 
purpose of making a case cognizable by the Federal court as 
to all the causes of action embraced in it. The apparent title 
was put in him without his knowledge and without his request, 
and only that he might represent the interests of the real 
owners. He never requested the execution of the pretended 
bills of sale referred to, nor did he hear of their being made 
until more than nine years after they were signed. And, not-
withstanding the evasive character of his answers to questions, 
it is clear that his transferrers are the only real parties in in-
terest and his name is used for their benefit. The transfer was 
collusive and simulated for the purpose of committing a fraud 
upon the jurisdiction of the Circuit Court in respect at least of 
part of the causes of action that make the case before the court.

For the reasons stated the trial court, when the evidence



GUNNISON COUNTY COMMISSIONERS v. ROLLINS. 255

Counsel for Bollins.

was concluded, should on its own motion have dismissed the 
suit. The judgment of the Circuit Court and the judgment of 
the Circuit Court of Appeals must both be

Reversed and the cause remanded for a new trial and for 
further proceedi/ngs consistent with this opinion, and it is 
so ordered.

GUNNISON COUNTY COMMISSIONERS v. ROLLINS.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE EIGHTH

CIRCUIT.

No. 178. Argued December 15,16, 1898. —Decided February 20,1899.

Although the bill of exceptions in this case does not state, in so many 
words, that it contains all the evidence, it sufficiently appears that it 
does contain all, and this court can inquire on this record whether the 
Circuit Court erred in giving a peremptory instruction for the defendant.

The recitals in the bonds of Gunnison County, the coupons of which are in 
suit in this case, that they were “ issued by the Board of County Commis-
sioners of said Gunnison County in exchange, at par, for valid float-
ing indebtedness of the said county outstanding prior to September 2, 
1882, under and by virtue of and in full conformity with the provisions 
of an act of the general assembly of the State of Colorado, entitled 
‘ An act to enable the several counties of the State to fund their floating 
indebtedness,’ approved February 21, 1881; ‘that all the requirements 
of law have been fully complied with by the proper officers in the issuing 
of this bond; ’ that the total amount of the issue does not exceed the 
limit prescribed by the constitution of the State of Colorado, and that 
this issue of bonds has been authorized by a vote of a majority of the 
duly qualified electors of the said county of Gunnison, voting on the 
question at a general election duly held in said county on the seventh day 
of November, a .d . 1882,” estop the county from asserting, against a 
bona fide holder for value, that the bond so issued created an indebtedness 
in excess of the limit prescribed by the constitution of Colorado.

This case is controlled by the judgment in Chaffee County v. Potter, 142 U. S. 
355, which the court declines to overrule.

The plaintiff corporation was a bona fide holder, when this suit was brought, 
of some of the bonds sued for in it.

The  case is stated in the opinion.

John F. Dillon and Mr. Edmund F. Richardson for
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Rollins. Jir. Harry Hubbard and Mr. John M. Dillon were 
on their brief.

Mr. Charles S. Thomas for Gunnison County Commissioners. 
Mr. Thomas C. Brown, Mr. W. H. Bryant and Mr. H. H. Lee 
were on his brief.

Mr . Justi ce  Harlan  delivered the opinion of the court.

This action was brought by E. H. Rollins & Sons, a cor-
poration of New Hampshire, to obtain a judgment against the 
Board of Commissioners of Gunnison County, Colorado, a 
municipal corporation of that State, for the amount of cer-
tain coupons of bonds issued by the defendant in 1882. At 
the close of the evidence the defendant requested a peremp-
tory instruction in its behalf. The Circuit Court charged the 
jury at some length, but concluded with a direction to find a 
verdict for the defendant, which was done, and a judgment 
in its favor was entered. That judgment was reversed in the 
Circuit Court of Appeals, and the case is here upon writ of 
certiorari. 49 U. S. App. 399.

The case made by the complaint is as follows:
By the laws of Colorado Boards of County Commissioners 

were authorized to examine, allow and settle all accounts 
against their respective counties, and to issue county warrants 
therefor; to build and keep in repair the county buildings, to 
insure the same, and to provide suitable rooms for county 
purposes; and to represent the county and have the care of 
county property and the management of the business and 
concerns of the county in all cases where the law did not 
otherwise provide.

On the 1st day of December, 1882, the defendant Board 
caused to be made and executed certain bonds acknowledging 
the county of Gunnison to be indebted and promising to pay 
to-------- or bearer the sum therein named, for value received, 
redeemable at the pleasure of the county after ten years, and 
absolutely due and payable twenty years after date, at the 
office of the county treasurer, with interest at eight per cent



GUNNISON COUNTY COMMISSIONERS v. ROLLINS. 257

Opinion of the Court.

per annum, payable semi-annually on the first days of March 
and September in each year at the county treasurer’s office, 
or at the Chase National Bank in the city of New York, at 
the option of the holder, upon the presentation and surrender 
of the annexed coupons as they severally became due.

Each bond contained this recital: “ This bond is issued by 
the Board of County Commissioners of said Gunnison County 
in exchange, at par, for valid floating indebtedness of the said 
county outstanding prior to September 2, 1882, under and by 
virtue of and in full conformity with the provisions of an act 
of the general assembly of the State of Colorado, entitled 
‘ An act to enable the several counties of the State to fund 
their floating indebtedness,’ approved February 21, 1881; and 
it is hereby certified that all the requirements of law have 
been fully complied with by the proper officers in the issuing 
of this bond. It is further certified that the total amount of 
this issue does not exceed the limit prescribed by the constitu-
tion of the State of Colorado, and that this issue of bonds has- 
been authorized by a vote of a majority of the duly qualified 
electors of the said county of Gunnison, voting on the ques-
tion at a general election duly held in said county on the 
seventh day of November, a . d . 1882. The bonds of this 
issue are comprised in three series, designated ‘A,’ ‘B’ and 
‘C’ respectively, the bonds of series ‘ A’ being for the sum 
of one thousand dollars each, those of series ‘ B ’ for the sum 
of five hundred dollars each and those of series ‘ C ’ for the 
sum of one hundred dollars each. This bond is one of series 
‘A.’ The faith and credit of the county of Gunnison are 
hereby pledged for the punctual payment of the principal and 
interest of this bond.”

To each bond were attached coupons for the semi-annual 
interest, signed by the county treasurer.

On the first day of December, 1882, for the bonds of the 
county with coupons attached as above specified, the defendant 
Board made an exchange with the parties then holding county 
warrants which before that time in accordance with the stat-
utes in such case made and provided had been issued to them 
in settlement of claims presented by them against the county.

vol . cLxxin—17



258 OCTOBER TERM, 1898.

Opinion of the Court.

In every case when warrants were presented they were ex-
changed for the bonds of the county at par for their face and 
interest. In each case the blanks were filled out with the 
name of the party receiving the bonds or exchanging the 
warrants, and the blank for the place of payment filled in as 
the banking house of the Chase National Bank in the city of 
New York. Thereupon the bonds were signed by the chair-
man of the Board of County Commissioners, countersigned 
by the county treasurer and attested by the county clerk 
with the seal of the county; and the coupons attached were 
also filled out, stating the place of payment to be in the city 
of New York at the banking house of the Chase National 
Bank, and stating also the number of the funding bond and 
the series to which it was attached.

The issue of bonds as above set forth was authorized by a 
vote of the qualified electors to be exchanged for warrants, 
and the amount thereof was spread upon the records of the 
county as provided for by the act of February 21, 1881, enti-
tled “An act to enable the several counties of the State to 
fund their floating indebtedness.” In all other respects the 
terms and conditions of the act were fully complied with. 
The bonds were duly registered in the office of the auditor of 
the State.

In every case where bonds were issued and delivered to the 
payee or to any person for him, the parties received them in 
exchange for warrants, the amount of the bonds being the 
same as the amount of the warrants and interest thereon that 
had theretofore been issued by the county.

From the 1st day of December, 1882, and up until the 1st 
day of March, 1886, the county paid the interest on the bonds 
semi-annually in accordance with their terms and of the cou-
pons attached to them.

The defendant Board made default in the payment of in-
terest due on the first day of September, 1886, and made like 
default thereafter up to and including September 1, 1892.

The plaintiff was the holder and owner of coupons formerly 
attached to and belonging to certain bonds of the above issue. 
It asked judgment for the aggregate amount of the principal
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of the coupons, with interest on the amount of each coupon 
as it became due.

The answer of the county contained a general denial of 
all the allegations of the complaint, and in addition set out 
eleven affirmative defences, which were chiefly based upon 
the alleged fact that the county, in issuing the bonds set forth 
in the complaint, had attempted to incur an indebtedness not 
authorized by the constitution of Colorado or by the statute 
referred to in the bonds.

The provision of the constitution of Colorado prescribing 
the extent to which counties may become indebted and to 
which the bonds referred, is as follows :

“No county shall contract any debt by loan in any form, 
except for the purpose of erecting necessary public buildings, 
making or repairing public roads and bridges; and such in-
debtedness contracted in any one year shall not exceed the 
rates upon taxable property in such county, following, to wit: 
Counties in which the assessed valuation of taxable property 
shall exceed five milions of dollars, one dollar and fifty cents 
on each thousand dollars thereof. Counties in which such 
valuation shall be less than five millions of dollars, three dol-
lars on each thousand dollars thereof. And the aggregate 
amount of indebtedness of any county for all purposes, exclu-
sive of debts contracted before the adoption of this constitu-
tion, shall not at any time exceed twice the amount above 
herein limited, unless when in manner provided by law, the 
question of incurring debt shall, at a general election, be 
submitted to such of the qualified electors of such county 
as in the year last preceding such election shall have paid 
a tax upon property assessed to them in such county, and a 
majority of those voting thereon shall vote in favor of in-
curring the debt; but the bonds, if any be issued therefor, 
shall not run less than ten years, and the aggregate amount 
of debt so contracted shall not at any time exceed twice the 
rate upon the valuation last herein mentioned; provided 
that this section shall not apply to counties having a valua-
tion of less than one million of dollars.” Laws of Colorado, 
1877, p. 62.
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The act of February 21, 1881, referred to in the bonds in 
question, contains among other provisions the following:

“§ 1. It shall be the duty of the county commissioners of 
any county having a floating indebtedness exceeding ten thou-
sand dollars, upon the petition of fifty of the electors of said 
counties [county] who shall have paid taxes upon property 
assessed to them in said county in the preceding year, to pub-
lish for the period of thirty days, in a newspaper published 
within said county, a notice requesting the holders of the 
warrants of such county to submit, in writing, to the board of 
county commissioners, within thirty days from the date of 
the first publication of such notice, a statement of the amount 
of the warrants of such county, which they will exchange at 
par, and accrued interest, for the bonds of such county, to be 
issued under the provisions of this act, taking such bonds at 
par. It shall be the duty of such board of county commis-
sioners at the next general election occurring after the expi-
ration of thirty days from the date of the first publication of 
the notice aforementioned, upon the petition of fifty of the 
electors of such county who shall have paid taxes upon prop-
erty assessed to them in said county in the preceding year, to 
submit to the vote of the qualified electors of such county who 
shall have paid taxes on property assessed to them in said 
county in the preceding year, the question whether the board 
of county commissioners shall issue bonds of such county under 
the provisions of this act, in exchange at par for the warrants 
of such county issued prior to the date of the first publication 
of the aforesaid notice; or they may submit such question at 
a special election, which they are hereby empowered to call 
for that purpose at any time after the expiration of thirty days 
from the date of the first publication of the notice aforemen-
tioned, on the petition of fifty qualified electors as aforesaid; 
and they shall publish for the period of at least thirty days 
immediately preceding such general or special election in some 
newspaper published within such county, a notice that such 
question will be submitted to the duly qualified electors as 
aforesaid, at such election. The county treasurer of such 
county shall make out and cause to be delivered to the judges
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of election in each election precinct in the county, prior to the 
said election, a certified list of the taxpayers in such county 
who shall have paid taxes upon property assessed to them in 
such county in the preceding year; and no person shall vote 
upon the question of the funding of the county indebtedness, 
unless his name shall appear upon such list, nor unless he shall 
have paid all county taxes assessed against him in such county 
in the preceding year. If a majority of the votes lawfully 
cast upon the question of such funding of the floating county 
indebtedness shall be for the funding of such indebtedness, the 
board of county commissioners may issue to any person or cor-
poration holding any county warrant or warrants, issued prior 
to the date of the first publication of the aforementioned notice, 
coupon bonds of such county in exchange therefor, at par. No 
bonds shall be issued of less denomination than one hundred 
dollars, and if issued for a greater amount, then for some multi-
ple of that sum, and the rate of interest shall not exceed eight 
per cent per annum. The interest to be paid semi-annually at 
the office of the county treasurer, or in the city of New York, 
at the option of the holders thereof. Such bonds to be payable 
at the pleasure of the county after ten years from the date of 
their issuance, but absolutely due and payable twenty years 
after date of issue. The whole amount of bonds issued under 
this act shall not exceed the sum of the county indebtedness 
at the date of the first publication of the aforementioned 
notice, and the amount shall be determined by the county 
commissioners, and a certificate made of the same, and made 
a part of the records of the county; and any bond issued in 
excess of said sum shall be null and void; and all bonds issued 
under the provisions of this act shall be registered in the office 
of the state auditor, to whom a fee of ten cents shall be paid 
for recording each bond.” Laws of Colorado, 1881, pp. 85, 
86, 87.

1. The Circuit Court of Appeals held that the bill of excep-
tions did not purport to contain all the evidence adduced at 
the trial, and for that reason it did not consider the question 
whether error was committed in directing the jury to find for 
the defendant. We are of opinion that the bill of exceptions
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should be taken as containing all the evidence. It appears 
that as soon as the jury was sworn to try the issues in the 
cause, “ the complainants to sustain the issues on their part 
offered the following oral and documentary evidence.” Then 
follow many pages of testimony on the part of the plaintiffs, 
when this entry appears: “ Whereupon complainants rested.” 
Immediately after comes this entry: “ Thereupon the defend-
ants to sustain the issues herein joined on their part, produced 
the following evidence.” Then follow many pages of evi-
dence given on behalf of the defendant, and the evidence of a 
witness recalled by the defendant, concluding with this entry: 
“ Whereupon the further proceedings herein were continued 
until the 20th day of-May, 1896, at 10 o’clock a .m .” Immedi-
ately following is this entry: “ Wednesday, May 20th, at 10 
o’clock, the further trial of this cause was continued as fol-
lows.” The transcript next shows some discussion by coun-
sel as to the exclusion of particular evidence, after which is 
this entry : “ Thereupon counsel for defendant made a formal 
motion under the evidence on both sides that the court in-
struct the jury to return a verdict for the defendant.” Al-
though the bill of exceptions does not state, in words, that it 
contains all the evidence, the above entries sufficiently show 
that it does contain all the evidence. It is therefore proper 
to inquire on this record whether the Circuit Court erred in 
giving a peremptory instruction for the defendant.

2. We have seen that the bonds to which were attached the 
coupons in suit recited that they were issued by the Board of 
County Commissioners “ in exchange at par for valid floating 
indebtedness of the county outstanding prior to September 2, 
1882, under and by virtue of and in full conformity with the 

t provisions of an act of the General Assembly of the State of 
Colorado, entitled ‘ An act to enable the several counties of 
the State to fund their floating indebtedness,’ approved Feb-
ruary 21,1881; ” that “ all the requirements of law have been 
fully complied with by the proper officers in the issuing of 
this bond ; ” that the total amount of the issue did “ not ex-
ceed the limit prescribed by the constitution of the State of 
Colorado; ” and that such issue had been authorized by a vote
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of a majority of the duly qualified electors of the county, vot-
ing on the question at a general election duly held in the 
county on the 7th day of November, 1882.

Do such recitals estop the county from asserting against a 
Iona fide holder for value that the bonds so issued created an 
indebtedness in excess of the limit prescribed by the constitu-
tion of Colorado ? An answer to this question can be found 
in former decisions of this court. It is necessary to advert to 
those decisions, particularly those in which the court consid-
ered the effect of recitals importing compliance with constitu-
tional provisions.

In Buchanan n . Litchfield, 102 U. S. 278, 290, 292, which 
was a suit on interest coupons of municipal bonds, the defence 
was made that the bonds were issued in violation of that clause 
of the constitution of the State providing that “ no county, 
city, township, school district or other municipal corporation 
shall be allowed to become indebted in any manner or for any 
purpose to an amount including existing indebtedness in the 
aggregate exceeding five per centum on the value of the tax-
able property therein to be ascertained by the last assessment 
for state and county taxes previous to the incurring of such 
indebtedness.” This court said: “ As, therefore, neither the 
constitution nor the statute prescribed any rule or test by 
which persons contracting with municipal corporations should 
ascertain the extent of their ‘ existing indebtedness,’ it would 
seem that if the bonds in question had contained recitals which, 
upon any fair construction, amounted to a representation upon 
the part of the constituted authorities of the city that the 
requirements of the constitution were met — that is, that the 
city’s indebtedness, increased by the amount of the bonds in 
question, was within the constitutional limit — then the city, 
under the decisions of this court, might have been estopped 
from disputing the truth of such representations as against a 
Iona fide holder of its bonds. The case might then, perhaps, 
have been brought within the rule announced by this court in 
Town of Coloma n . Eaves, 92 U. S. 484, in which case we said, 
and now repeat, that ‘where legislative authority has been 
given to a municipality, or to its officers, to subscribe for the
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stock of a railroad company, and to issue municipal bonds in 
payment, but only on some precedent condition, such as a popu-
lar vote favoring the subscription, and where it may be gath-
ered from «the legislative enactment that the officers of the 
municipality were invested with power to decide whether the 
condition precedent has been complied with, their recital that 
it has been, made on the bonds issued by them and held by a 
bona fide purchaser, is conclusive of the fact, and binding upon 
the municipality ; for the recital is itself a decision of the fact 
by the appointed tribunal.’ So, in the more recent case of 
Orleans v. Pratt, 99 U. S. 676, it was said that ‘ where the 
bonds on their face recite the circumstances which bring them 
within the power, the corporation is estopped to deny the truth 
of the recital.’ ” Again: “ A recital that the bonds were is-
sued under the authority of the statute and in pursuance of 
the city ordinance, did not necessarily import a compliance with 
the constitution. Had the bonds made the additional recital 
that they were issued in accordance with the constitution, or 
had the ordinance stated, in any form, that the proposed in-
debtedness was within the constitutional limit, or had the stat-
ute restricted the exercise of the authority therein conferred 
to those municipal corporations whose indebtedness did not, at 
the time, exceed the constitutional limit, there would have been 
ground for holding that the city could not, as against the plain-
tiff, dispute the fair inference to be drawn from such recital 
or statement as to the extent of its existing indebtedness.”

In Northern Bank of Toledo v. Porter Township, 110 IT. S. 
608, 616, 619, which was an action on municipal bonds, and 
involved a question respecting the conclusiveness as between 
the municipality and a bona fide holder for value of recitals in 
the bonds that they had been issued in conformity to law, the 
court referred to the above rule established in Town of Coloma 
n . Paves, and said: “We are of opinion that the rule as thus 
stated does not support the position which counsel for plaintiff 
in error take in the present case. The adjudged cases, exam-
ined in.the light of their special circumstances, show that the 
facts which a municipal corporation, issuing bonds in aid of 
the construction of a railroad, was not permitted, against a
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Iona fide holder, to question, in face of a recital in the bonds 
of their existence, were those connected with or growing out 
of the discharge of the ordinary duties of such of its officers 
as were invested with authority to execute them, and which 
the statute conferring the power made it their duty to ascer-
tain and determine before the bonds were issued ; not merely 
for themselves, as the ground of their own action, but, equally, 
as authentic and final evidence of their existence, for the in-
formation and action of all others dealing with them in refer-
ence to it. . . . The question of legislative authority in a 
municipal corporation to issue bonds in aid of a railroad com-
pany cannot be concluded by mere recitals; but the power 
existing, the municipality may be estopped by recitals to prove 
irregularities in the exercise of that power ; or, when the law 
prescribes conditions upon the exercise of the power granted, 
and commits to the officers of such municipality the determina-
tion of the question whether those conditions have been per-
formed, the corporation will also be estopped by recitals which 
import such performance.”

A leading case on this subject is Dixon County v. Field, 111 
U. S. 83, 92—94, which involved the validity of bonds issued 
in the name of Dixon County, Nebraska, the constitution of 
which State prescribed conditions upon which donations could 
be made to a railroad or other work of internal improvement 
by cities, towns, precincts, municipalities or other subdivisions 
of the State, and imposed limitations upon the amount thereof 
and upon the mode of creating municipal debts of that kind. 
The principal question was as to the conclusiveness of certain 
recitals in the bonds sued on in that case. This court said : 
“The estoppel does not arise, except upon matters of fact 
which the corporate officers had authority by law to determine 
and to certify. It is not necessary, it is true, that the recital 
should enumerate each particular fact essential to the existence 
of the obligation. A general statement that the bonds have 
been issued in conformity with the law will suffice, so as to 
embrace every fact which the officers making the statement 
are authorized to determine and certify. A determination 
and statement as to the whole series, where more than one is
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involved, is a determination and certificate as to each essential 
particular. But it still remains that there must be authority 
vested in the officers, by law, as to each necessary fact, whether 
enumerated or non-enumerated, to ascertain and determine its 
existence, and to guarantee to those dealing with them the 
truth and conclusiveness of their admissions. In such a case 
the meaning of the law granting power to issue bonds is, that 
they may be issued, not upon the existence of certain facts, to 
be ascertained and determined whenever disputed, but upon 
the ascertainment and determination of their existence, by the 
officers or body designated by law to issue the bonds upon 
such a contingency. This becomes very plain when we sup-
pose the case of such a power granted to issue bonds, upon the 
existence of a state of facts to be ascertained and determined 
by some persons or tribunal other than those authorized to 
issue the bonds. In that case, it would not be contended that 
a recital of the facts in the instrument itself, contrary to the 
finding of those charged by law with that duty, would have 
any legal effect. So, if the fact necessary to the existence of 
the authority was by law to be ascertained, not officially by 
the officers charged with the execution of the power, but by 
reference to some express and definite record of a public char-
acter, then the true meaning of the law would be, that the 
authority to act at all depended upon the actual objective ex-
istence of the requisite fact, as shown by the record, and not 
upon its ascertainment and determination by any one; and 
the consequence would necessarily follow, that all persons 
claiming under the exercise of such a power might be put to 
proof of the fact, made a condition of its lawfulness, notwith-
standing any recitals in that instrument. This principle is the 
essence of the rule declared upon this point, by this court, in 
the well-considered words of Mr. Justice Strong, in Coloma v. 
Ea/ves, 92 U. S. 484, where he states (p. 491) that it is, ‘where 
it may be gathered from the legislative enactment that the 
officers of the municipality were invested with the power to 
decide whether the condition precedent has been complied 
with,’ that ‘ their recital that it has been, made in the bonds 
issued by them and held by a bona fide purchaser, is conclu-
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give of the fact, and binding upon the municipality ; for the 
recital is itself a decision of the fact by the appointed tribunal.’ 
The converse is embraced in the proposition and is equally 
true. If the officers authorized to issue bonds, upon a condi-
tion, are not the appointed tribunals to decide the fact, which 
constitutes the condition, their recital will not be accepted as 
a substitute for proof. In other words, where the validity of 
the bonds depends upon an estoppel, claimed to arise upon 
the recitals of the instrument, the question being as to the ex-
istence of power to issue them, it is necessary to establish that 
the officers executing the bonds had lawful authority to make 
the recitals and to make them conclusive. The very ground 
of the estoppel is that the recitals are the official statements 
of those to whom the law refers the public for authentic and 
final information on the subject.”

In Lake County n . Graham, 130 U. S. 674, 680, 683-684, 
the question was as to the validity of certain bonds issued by 
Lake County, Colorado, under the very statute of that State 
referred to in the bonds the coupons of which are here in 
suit, namely, the above act of February 21, 1881, authoriz-
ing the several counties of the State to fund their floating 
indebtedness. It was recited in each of the bonds sued on in 
that case that they were issued under and by virtue of and 
in full compliance with that act, and that “ all the provisions 
and requirements of said act have been fully complied with 
by the proper officers in the issuing of this bond.” No one 
of the bonds, let it be observed, contained any recital that it 
was issued in conformity to the provisions of the state con-
stitution. This court said : “ Nothing is better settled than 
this rule — that the purchaser of bonds, such as these, is held 
to know the constitutional provisions and the statutory restric-
tions bearing on the question of the authority to issue them ; 
also the recitals of the bonds he buys; while, on the other 
hand, if he act in good faith and pay value, he is entitled to 
the protection of such recitals of facts as the bonds may con-
tain. In this case the constitution charges each purchaser 
with knowledge of the fact that, as to all counties whose 
assessed valuation equals one million of dollars, there is a
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maximum limit beyond which those counties can incur no 
further indebtedness under any possible conditions, provided, 
that in calculating that limit, debts contracted before the adop-
tion of the constitution are not to be counted. The statute, 
on the other hand, charges the purchaser with knowledge of 
the fact that the county commissioners were to issue bonds, 
at par, in exchange for such warrants of the county as were 
themselves issued prior to the date of the first publication of 
the notice provided for; that the only limitation on the issue 
of bonds in the statute was, that the bonds should not exceed 
in amount the sum of the county indebtedness on the day 
of notice aforesaid ; that while the commissioners were em-
powered to determine the amount of such indebtedness, yet 
the statute does not refer that board, for the elements of its 
computation, to the constitution or to the standards prescribed 
by the constitution, but leaves it open to them, without de-
parting from any direction of the statute, to adopt solely the 
basis of the county warrants. The recitals of the bonds were 
merely to the effect that the issue was ‘ under, and by virtue 
of, and in full compliance With,’ the statute ; ‘that all the pro-
visions and requirements of said act have been fully complied 
with by the proper officers in the issuing of this bond ; ’ and 
that the issuing was ‘ authorized by a vote of a majority of 
the duly qualified electors,’ etc. ; no express reference being 
made to the constitution, nor any statement made that the 
constitutional requirements had been observed. There is, 
therefore, no estoppel as to the constitutional question, because 
there is no recital in regard to it. Carroll County v. Smith, 
111 U. S. 556.” In disposing of the contention that, under 
the doctrines of certain adjudged cases, the county was es-
topped to deny that the bonds were issued in conformity to 
the constitution, the court said : “ The question here is dis-
tinguishable from that in the cases relied on by counsel for 
defendant in error. In this case the standard of validity is 
created by the constitution. In that standard two factors 
are to be considered ; one the amount of assessed value, and 
the other the ratio between that assessed value and the debt 
proposed. These being exactions of the constitution itself,
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it is not within the power of a legislature to dispense with 
them, either directly or indirectly, by the creation of a minis-
terial commission whose finding shall be taken in lieu of the 
facts. In the case of Sherman County v. Simons, 109 U. S. 
735, and others like it, the question was one of estoppel as 
against an exaction imposed by the legislature; and the hold-
ing was, that the legislature, being the source of exaction, 
had created a board authorized to determine whether its 
action had been complied with, and that its finding was con-
clusive to a bona fide purchaser. So also in Oregon v. Jen-
nings, 119 U. S. 74, the condition violated was not one 
imposed by the constitution, but one fixed by the subscrip-
tion contract of the people.”

This brings us in our reference to the authorities to the 
important case of Chaffee County v. Potter, 142 U. S. 355, 
363, 364, 366. That was an action upon coupons of bonds 
issued by Chaffee County, Colorado, under the act of Feb-
ruary 21,1881, under which the bonds here in suit were issued. 
The bonds and coupons were in the same form and contained 
the same recitals as the above bonds issued by Gunnison 
County, and were of like date. The defence in part in the 
Chaffee County case was that the bonds, and each of them, 
were issued in violation of the constitution of the State. 
After referring to the decision in Lake County v. Graham 
(the bonds in which did not contain any express recitals as 
to the constitutional limit of indebtedness), and stating that 
it was based largely on the ruling in Dixon County v. Field, 
this court said: “ To the views expressed in that case we still 
adhere; and the only question for us now to consider, there-
fore, is: Do the additional recitals in these bonds, above set 
out, and in the absence from their face of anything showing 
the total number issued of each series, and the total amount 
in all, estop the county from pleading the constitutional limi-
tation? In our opinion these two features are of vital im-
portance in distinguishing this case from Lake County n . 
Graham and Dixon County v. Field, and are sufficient to op-
erate as an estoppel against the county. Of course, the pur-
chaser of bonds in open market was bound to take notice of
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the constitutional limitation on the county with respect to 
indebtedness which it might incur. But when, upon the face 
of the bonds, there was any express recital that the limitation 
had not been passed, and the bonds themselves did not show 
that it had, he was bound to look no further. An examina-
tion of any particular bond would not disclose, as it would 
in the Lake County ease, and in Dixon County n . Field, that, 
as a matter of fact, the constitutional limitation had been 
exceeded, in the issue of the series of bonds. The purchaser 
might even know, indeed it may be admitted that he would 
be required to know, the assessed valuation of the taxable 
property of the county, and yet he could not ascertain by ref-
erence to one of the bonds and the assessment roll whether 
the county had exceeded its power, under the constitution, in 
the premises. True, if a purchaser had seen the whole issue 
of each series of bonds and then compared it with the assess-
ment roll, he might have been able to discover whether the 
issue exceeded the amount of indebtedness limited by the 
constitution. But that is not the test to apply to a transac-
tion of this nature. It is not supposed that any one person 
would purchase all of the bonds at one time, as that is not 
the usual course of business of this kind. The test is — What 
does each individual bond disclose ? If the face of one of the 
bonds had disclosed that, as a matter of fact, the recital in 
it, with respect to the constitutional limitation, was false, of 
course the county would not be bound by that recital, and 
would not be estopped from pleading the invalidity of the 
bonds in this particular. Such was the case in Lake County 
v. Graham and Dixon County v. Field. But that is not this 
case. Here, by virtue of the statute under which the bonds 
were issued, the county commissioners were to determine the 
amount to be issued, which was not to exceed the total amount 
of the indebtedness at the date of the first publication of the 
notice requesting the holders of county warrants to exchange 
their warrants for bonds, at par. The statute, in terms, gave 
to the commissioners the determination of a fact, that is, 
whether the issue of bonds was in accordance with the con-
stitution of the State and the statute under which they
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were issued, and required them to spread a certificate of 
that determination upon the records of the county. The 
recital in the bond to the effect that such determination has 
been made, and that the constitutional limitation had not been 
exceeded in the issue of the bonds, taken in connection with the 
fact that the bonds themselves did not show such recital to be 
untrue, under the law, estops the county from saying that it is 
untrue. Town of Coloma v. Eaves, 92 U. S. 484; Town of 
Venice n . Murdock, 92 U. S. 494; Marcy n . Township of 
Oswego, 92 U. S. 637; Wilson v. Salamanca, 99 U. S. 499; 
Buchanan v. Litchfield, 102 U. S. 278; Northern Bank v. 
Porter Township, 110 U. S. 608.” After referring to what 
was said in Town of Coloma v. Eaves and Buchanan v. Litch-
field,^ court thus concludes its opinion: “We think this 
case comes fairly within the principles of those just cited; 
and that it is not governed by Dixon County v. Field and Lake 
County n . Graham, but is distinguishable from them in the 
essential particulars above noted.”

It is contended that the present case is controlled by Sutliff 
v. Lake County Commissioners, 147 U. S. 230, 235, 237-8, 
rather than by Chaffee County v. Potter. The action in the 
Sutliff case was upon coupons of bonds issued by a county of 
Colorado, each bond reciting that it was issued under and 
by virtue of and in compliance with the act of assembly 
entitled “ An act concerning counties, county officers and 
county government, and repealing laws on these subjects,” 
approved March 24, 1877, and it was certified in each bond 
that “all the provisions of said act have been fully complied 
with by the proper officers in the issuing of this bond.” It 
was a vital fact in that case that there was no recital in the 
bonds that the indebtedness thus created was not in excess of 
the constitutional limit. Still the defence was that the bonds 
in fact increased the indebtedness of the county to an amount 
in excess of the limit prescribed by the state constitution and 
therefore were illegal and void. The court, upon the facts 
certified and in the light of previous decisions, held it to be 
clear that “the plaintiff, although a purchaser for value 
and before maturity of the bonds, was charged with the duty
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of examining the records of indebtedness provided for in the 
statute of Colorado, in order to ascertain whether the bonds 
increased the indebtedness of the county beyond the consti-
tutional limit; and that the recitals in the bonds did not 
estop the county to prove by the records of the assessment 
and the indebtedness that the bonds were issued in violation 
of the constitution. In those cases,” it continued, “ in which 
this court has held a municipal corporation to be estopped 
by recitals in its bonds to assert that they were issued in 
excess of the limit imposed by the constitution or statutes of 
the State, the statutes, as construed by the court, left it to 
the officers issuing the bonds to determine whether the facts 
existed which constituted the statutory or constitutional con-
dition precedent, and did not require those facts to be made 
a matter of public record. Marcy n . -Oswego, 92 U. S. 637; 
HvAnboldt v. Long, 92 U. S. 642; Dixon County v. Field, 
111 IT. S. 83; Lake County n . Graham, 130 U. S. 674, 682; 
Chaffee County n . Potter, 142 IT. S. 355, 363. But if the 
statute expressly requires those facts to be made a matter of 
public record, open to the inspection of every one, there can 
be no implication that it was intended to leave that matter 
to be determined and concluded, contrary to the facts so 
recorded, by the officers charged with the duty of issuing 
the bonds.” After referring to Dixon County n . Field, above 
cited, the court proceeded to show the precise grounds upon 
which the decisions in Lake County n . Graham and Chaffee 
County v. Potter were rested : “ That decision \_Dixon County 
v. Field'] and the ground upon which it rests were approved 
and affirmed in Lake County v. Graham and Chaffee County 
n . Potter, above cited, each of which arose under the article 
of the constitution of Colorado now in question, but under 
a different statute, which did not require the amount of in-
debtedness of the county to be stated on its records. In Lake 
County n . Graham, each bond showed on its face the whole 
amount of bonds issued, and the recorded valuation of prop-
erty showed that amount to be in excess of the constitutional 
limit; and for this reason, as well as because the bonds con-
tained no recital upon that point, the county was held not to
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be estopped to plead that limit. 130 U. S. 682, 683. In 
Chaffee County v. Potter, on the other hand, the bonds con-
tained an express recital that the total amount of the issue did 
not exceed the constitutional limit, and did not show on their 
face the amount of the issue, and the county records showed 
only the valuation of property, so that, as observed by Mr. 
Justice Lamar in delivering judgment: ‘The purchaser might 
even know, indeed it may be admitted that he would be re-
quired to know, the assessed valuation of the taxable property 
of the county, and yet he could not ascertain by reference to 
one of the bonds and the assessment roll whether the county 
had exceeded its power, under the constitution, in the prem-
ises.’ 142 U. S. 363. The case at bar does not fall within 
Chaffee County v. Potter, and cannot be distinguished in 
principle from Dixon • County n . Field or from Lake County 
v. Graham. The only difference worthy of notice is that in 
each of these cases the single fact required to be shown by 
the public record was the valuation of the property of the 
county, whereas here two facts are to be so shown, the valua-
tion of the property, and the amount of the county debt. 
But, as both these facts are equally required by the statute 
to be entered on the public records of the county, they are 
both facts of which all the world is bound to take notice, and 
as to which, therefore, the county cannot be concluded by any 
recitals in the bonds.”

It thus appears that in the Sutliff case the court neither 
modified, nor intended to modify, but distinctly recognized, 
the principle announced in Chaffee County v. Potter, namely, 
that the recital in the bonds that the debt thereby created did 
not exceed the limit prescribed by the constitution estopped 
the county from asserting, as against a loona fide holder for 
value, that the contrary was the fact.

We have made this extended reference to adjudged cases 
because of the wide difference among learned counsel as to the 
effect of our former decisions. This course has also been pur-
sued in order to bring out clearly the fact that the present 
case is controlled by the judgment in Chaffee County v. Potter. 
The views of the Circuit Court, as expressed in its charge in

vol . CLxxm—18
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this case and as enforced by its peremptory instruction to find 
for the defendant, cannot be approved without overruling that 
case. It was expressly decided in the Chaffee County case 
that the statute under which the bonds there in suit (the bonds 
here in suit being of the same class) authorized the County 
Commissioners to determine whether the proposed issue of 
bonds would in fact exceed the limit prescribed by the consti-
tution and the statute; and that the recital in the bond to the 
effect that such determination had been made and that the 
constitutional limitation had not been exceeded, taken in con-
nection with the fact that the bonds themselves did not show 
such recital to be untrue, estopped the county, under the law, 
from saying that the recital was not true. We decline to 
overrule Chaffee County v. Potter, and upon the authority of 
that case, and without reexamining or enlarging upon the 
grounds upon which the decision therein proceeded, we ad-
judge that as against the plaintiff the county of Gunnison is 
estopped to question the recital in the bonds in question to the 
effect that they did not create a debt in excess of the constitu-
tional limit and were issued by virtue of and in conformity 
with the statute of 1881 and in full compliance with the re-
quirements of law.

We have assumed thus far that the plaintiff corporation was 
a bona fide purchaser or holder of the bonds to which the 
coupons in suit were attached. Upon this question we con-
cur in the views expressed by the Circuit Court of Appeals. 
Speaking by J udge Thayer, that court said : “ The testimony 
contained in the present record shows, we think, without con-
tradiction that the plaintiff was a bona fide holder when the 
suit was brought of at least five of the bonds which are in-
volved in the present controversy, because it holds the title 
of Joseph Stanley, who was himself an innocent purchaser 
of said bonds before maturity, for the price of ninety-eight 
cents on the dollar. The rights which Stanley acquired by 
virtue of such purchase inure to the plaintiff, by virtue of its 
purchase of the bonds from Stanley in June, 1892, and this 
without reference to any knowledge which the plaintiff may 
have had at the latter date affecting the validity of the secu-
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rities. A bona fide holder of commercial paper is entitled to 
transfer to a third party all the rights with which he is vested, 
and the title so acquired by his indorsee cannot be affected 
by proof that the indorsee was acquainted with the defences 
existing against the paper. Commissioners of Marion County 
v. Clark, 94 U. S. 278, 286; Hill v. Scotland County, 34 Fed. 
Rep. 208; Daniel on Negotiable Instruments, (4th ed.,) § 803, 
and cases there cited.” 49 U. S. App. 399, 413.

The remaining five bonds owned by the plaintiff corpora-
tion were also purchased from Stanley, who received them 
directly from the county in exchange for warrants that he 
owned and held. There is no reason why upon the surren-
der of county warrants for county bonds he was not entitled 
to the benefit of the rule above declared as to the conclu-
siveness of the recital in the bonds, or why he may not be 
regarded as much an innocent holder of the bonds exchanged 
for county warrants as of the other bonds purchased by him 
in open market. There is no proof that at the time of such 
exchange he had or was chargeable with knowledge or notice 
that the debt created by the bonds exceeded the constitutional 
limit; consequently, in taking the bonds in exchange he was 
entitled, for the reasons heretofore given, to rely upon the 
truth of the recitals contained in them. When the Board of 
County Commissioners, proceeding under the act of 1881, 
offered to exchange county bonds for the warrants held by 
him, he was entitled under the circumstances disclosed to 
assume it to be true as recited in the bonds that the constitu-
tional limit was not being exceeded.

It is insisted with much earnestness that the principles we 
have announced render it impossible for a State by a constitu-
tional provision to guard against excessive municipal indebt-
edness. By no means. If a state constitution, in fixing a 
limit for indebtedness of that, character, should prescribe a 
definite rule or test for determining whether that limit has 
already been exceeded or is being exceeded by any particular 
issue of bonds, all who purchase such bonds would do so sub-
ject to that rule or test, whatever might be the hardship in 
the case of those who purchased them in the open market
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in good faith. Indeed, it is entirely competent for a State to 
provide by statute that all obligations, in whatever form exe-
cuted by a municipality existing under its laws, shall be 
subject to any defence that would be allowed in cases of 
non-negotiable instruments. But for reasons that every one 
understands no such statutes have been passed. Municipal 
obligations executed under such a statute could not be readily 
disposed of to those who invest in such securities.

It follows that the Circuit Court erred in directing the jury 
to return a verdict for the defendant.

What has been said renders it unnecessary to consider vari-
ous questions arising upon exceptions to specific rulings in the 
Circuit Court as to the admission and exclusion of evidence, 
and as to those parts of the charge to which objections were 
made. Those rulings were inconsistent with the principles 
herein announced.

As neither the Circuit Court nor the Circuit Court of Appeals 
proceeded in accordance with the principles herein announced, 
the judgment of each court is

Reversed, and the cause is remanded for further proceedings 
consistent with this opinion.

OHIO v. THOMAS.

APPKAL FROM THE CIRCUIT COURT OF APPEALS FOR THE SIXTH

CIRCUIT.

No. 358. Argued and submitted January 10,1899. — Decided February 2T, 1899.

In making provision for feeding the inmates of the soldiers’ home in Ohio, 
in accordance with the legislation of Congress in that respect, and under 
the direction of the board of managers, the governor of the house is en-
gaged in the internal administration pf a Federal institution, and t e 
state legislature has no constitutional power to interfere with the man-
agement which is provided for it by Congress, nor with the provisions 
thade by Congress for furnishing food to the inmates, nor does the po ice 
power of the State enable it to prohibit or regulate the furnishing of any
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article of food approved by the officers of the home, by the board of man-
agers and by Congress.

Federal officers who are discharging their duties in a State, and who are 
engaged in superintending the internal government and management of 
a Federal institution, under the lawful direction of its board of managers 
and with the approval of Congress, are not subject to the jurisdiction of 
the State in regard to those very matters of administration which are 
thus approved by Federal authority.

This is one of the cases in which it is proper to issue a writ of habeas corpus 
from the Federal court under the rule as stated in Ex parte Royall, 117 
U. S. 241, instead of awaiting the slow process of a writ of error from 
this court to the highest court of the State where the decision could 
be had.

In  this case complaint was made by affidavit by the dairy 
commissioner of Ohio against the appellee, alleging that on 
March 2, 1897, he violated the act of the legislature of the 
State of Ohio, passed in 1895, (92 Ohio State Laws, 23,) in 
relation to the use of oleomargarine. Appellee was arrested 
and brought before a justice of the peace, and declined to plead 
to the charge on the ground that the act complained of in the 
affidavit of the complainant was performed by him as governor 
of the soldiers’ home, located in the county of Montgomery in 
the State of Ohio, and what he did was done by the authority 
of the board of managers of the home. He therefore moved 
to dismiss the complaint for want of jurisdiction in the magis-
trate. This motion was denied. He then consented to be tried 
without a jury upon the following agreed statement of facts :

“1 That on the 2d day of March, 1897, Joseph E. Black-
burn was and now is the food and dairy commissioner of the 
State of Ohio.

“ 2. That on the 2d day of March, 1897, J. B. Thomas was 
and now is the duly chosen and acting governor of the Cen-
tral Branch of the National Home for Disabled Volunteer 
Soldiers, located in the county of Montgomery, State of Ohio, 
and as said governor was in charge of the eating house at the 
said Central Branch of the National Home for Disabled Vol-
unteer Soldiers.

“3. Said eating house is used by said J. B. Thomas for serv-
ing and furnishing to the inmates of said Central Branch of 
the National Home for Disabled Volunteer Soldiers their daily
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food or rations, and is the only place so provided at said 
National Home, and is known as the mess room of the said 
Central Branch of the National Home for Disabled Volunteer 
Soldiers, situate on the grounds purchased, held and used by 
the United States therefor, and the acts complained of herein 
consisted in causing oleomargarine to be served and furnished, 
on the 2d day of March, 1897, as food and as part of the 
rations furnished to the inmates thereof, under appropriations 
made by the Congress of the United States for the support of 
said inmates; and that no placard in size not less than 10 x 14 
inches, having printed thereon in black letters not less in size 
than 1| inches square, the words ‘ oleomargarine sold and used 
here,’ was displayed in said eating house.

“ 4. The affidavit in the cause is made in conformity with 
an act of the general assembly of the State of Ohio, (Ohio 
Laws, vol. 92, p. 23,) passed in 1895, and entitled ‘An act 
to amend section 3 of an act entitled “An act to prevent fraud 
and deception in the manufacture and sale of oleomargarine 
and promote public health in the State of Ohio,” ’ passed May 
16, 1894.”

Section 3 of the act, as so amended, reads as follows:
“ Sec . 3. Every proprietor, keeper, manager or person in 

charge of any hotel, boat, railroad car, boarding house, 
restaurant, eating house, lunch counter or lunch room, who 
therein sells, uses, serves, furnishes or disposes of or uses in 
cooking, any oleomargarine, shall display and keep a white 
placard in a conspicuous place, where the same may be easily 
seen and read, in the dining room, eating house, restaurant, 
lunch room or place where such substance is furnished, served, 
sold or disposed of, which placard shall be in size not less than 
ten by fourteen inches, upon which shall be printed in black 
letters, not less in size than one and a half inches square, the 
words ‘ oleomargarine sold and used here,’ and said card shall 
not contain any other words than the ones above described; 
and such proprietor, keeper, manager or person in charge shall 
not sell, serve or dispose of such substance as or for butter when 
butter is asked for or purported to be furnished or served.”

In addition to the above statement, reference was made to
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the following acts of Congress, providing for the creation and 
o-overnment of the National Homes for Disabled Volunteer 
Soldiers, viz.: act of March 3, 1865, c. 91, 13 Stat. 509; act of 
March 21,1866, c. 21,14 Stat. 10; act of March 3,1875, c. 129,18 
Stat. 343,359. By the last cited statute, on page 359, it is made 
the duty of the managers of the home, on or before the first 
day of August in each year, “ to furnish to the Secretary of 
War estimates, in detail, for the support of said home for the 
fiscal year commencing on the first day of July thereafter; 
and the Secretary of War shall annually include such esti-
mates in his estimates for his Department. And no moneys 
shall, after the first day of April, 1875, be drawn from the 
Treasury for the use of said home, except .in pursuance of 
quarterly estimates, and upon quarterly requisitions by the 
managers thereof upon the Secretary of War, based upon 
such quarterly estimates, for the support of said home, for 
not more than three months next succeeding such requi-
sition. . . . And the managers of said home shall, at the 
commencement of each quarter of the year, render the Secre-
tary of War an account of all their receipts and expenditures 
for the quarter immediately preceding, with vouchers for 
such expenditures; and all such accounts and vouchers shall 
be authenticated by the officers of said home thereunto duly 
appointed by said managers, and audited and allowed as 
required by law for the general appropriations and expendi-
tures of the War Department.”

By the act approved August 4, 1886, c. 902, 24 Stat. 222, 
251, it was also provided that “ hereafter the estimates for 
the support of the Home for Disabled Volunteer Soldiers 
shall be submitted by items.” Also by the act approved 
October 2,1888, c. 1069, 25 Stat. 505, 543, it was “Provided, 
further, That it shall be the duty of the managers of said 
home, on or before the first day of October, in each year, to 
furnish to the Secretary of War estimates, in detail, for the 
support of said home for the fiscal year commencing on the 
first day of July thereafter, and the Secretary of War shall 
annually include such estimates in his estimates for his depart-
ment.” Also by the act approved June 11, 1896, c. 420, 29
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Stat. 413, 445, an appropriation was made for the support of 
the home at Dayton, Ohio, and for “ the cost of all articles 
purchased for the regular ration, their freight, preparation 
and serving.”

The material portions of the acts of March 3, 1865, and 
March 21, 1866, have been enacted in the Revised Statutes of 
the United States, being sections 4825 to 4837, both inclusive.

On the third of April, 1867, the legislature of the State 
of Ohio passed an act ceding jurisdiction to the United States 
over the lands and their appurtenances within the State of 
Ohio which might be acquired by donation or purchase by 
the managers of the National Asylum for Disabled Volunteer 
Soldiers within the State of Ohio, for the uses and purposes 
of the asylum.

By the act, approved January 21, 1871, c. 25, 16 Stat. 399, 
Congress ceded back to the State of Ohio jurisdiction over 
the place named, and relinquished such jurisdiction on the 
part of the United States, and the act contained the follow-
ing: “And the United States shall claim or exercise no 
jurisdiction over said place after the passage of this act: 
Provided, That nothing contained in this act shall be con-
strued to impair the powers and rights heretofore conferred 
upon the board of managers of the National Asylum for Dis-
abled Volunteer Soldiers, incorporated under said act, in and 
over said territory.”

Upon these facts the appellee was convicted by the magistrate 
before whom he was tried, and was sentenced to pay a fine of 
$50, and to be imprisoned until such fine was paid. He re-
fused to pay the fine, and applied to the Circuit Court of the 
United States for the Southern District of Ohio, Western 
Division, for a writ of habeas corpus, on the ground that the 
state tribunal before which he was tried had no jurisdiction 
to try him. The writ was granted and the constable made 
return thereto, setting up that he held appellee under the 
mittimus from the justice of the peace before whom he was 
tried. Upon the hearing the court made an order discharg-
ing appellee. 58 U. S. App. 431. The State appealed from 
that order to the Circuit Court of Appeals for the Sixth
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Circuit, where it was affirmed, (87 Fed. Rep. 453,) and the 
State then appealed to this court.

Mr. Charles H. Bosler and Mr. Otto J. Renner, for plain-
tiff in error, submitted on their brief.

Mr. Judson Harmon for defendant in error. Mr. D. IF. 
Bowman was on his brief.

Mr . Justic e Peckham , after stating the facts, delivered the 
opinion of the court.

The act of the legislature of the State of Ohio, passed May 
16, 1868, ceding jurisdiction to the United States, if it had 
remained in force, would have prevented the state officials 
from taking jurisdiction in this case. Congress, however, by 
the act of January 21, 1871, ceded back and relinquished the 
jurisdiction that had been granted, and provided that it would 
claim or exercise no jurisdiction thereafter, except as therein 
mentioned.

If we assume, what the state court decided, that the provi-
sions of the state statute relating to the sale of oleomargarine 
were intended to apply to and cover the soldiers’ home, the ques-
tion then arises whether the State had the power to legislate so 
as to control the governor of the home, acting under the direc-
tion of the board of managers and by the authority of Con-
gress, in regard to the internal administration of the affairs 
of the home and in respect to the conditions upon which an 
article of food might be provided by the governor under such 
directions and authority.

The home is a Federal creation, and is under the direct and 
sole jurisdiction of Congress. The board of managers have 
certain powers granted them, Rev. Stat. § 4825, and among 
other things to make by-laws, rules and regulations not in-
consistent with law for carrying on the business and govern-
ment of the home.

The persons entitled to the benefits of the home are “ officers 
and soldiers who served in the late war for the suppression of 
the rebellion,” and also other soldiers and sailors. The inmates
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are subject to the rules and articles of war, the same as if they 
were in the army. Rev. Stat. §§ 4832, 4835.

Under the statutes above cited, in which it is provided that 
the board of managers shall furnish to the Secretary of War, 
in each year, estimates, in detail, for the support of the home 
for the succeeding fiscal year, it would naturally be the duty 
of the governor of each home, in order to enable the board of 
managers to perform their own duty, to report to the board 
the same kind of detailed estimates that the board is by law 
directed to report to the Secretary of War, and which are to 
be included by the Secretary in the estimates for his depart-
ment. At all events, the duty is laid upon the board of mana-
gers, by the very terms of the statute, to make these estimates 
in detail. It is admitted in the record that the oleomargarine 
complained about herein was served and furnished by the ap-
pellee as food and as part of the rations furnished the inmates 
under the appropriations made by Congress for the support of 
such inmates.

From these facts the inference is plain that oleomargarine 
had been included in the detailed estimates for rations to be 
furnished the inmates, and that the appropriation for rations 
included oleomargarine as part thereof. Otherwise we should 
have to infer a dereliction of duty on the part of the board of 
managers in not making out estimates in detail, and we would 
adopt an inference contrary to the admission, which states that 
the oleomargarine was furnished as food under an appropria-
tion of Congress. The appropriation does not precede the 
detailed estimates, but is made subsequently and is presum-
ably enacted with reference thereto. Congress has therefore 
in effect provided oleomargarine as part of the rations for the 
inmates of the home. It is given them in the mess room of 
the institution and under the rules and regulations for feeding 
them there. In making provision for so feeding the inmates, 
the governor, under the direction of the board of managers and 
with the assent and approval of Congress, is engaged in the 
internal administration of a Federal institution, and we think 
a state legislature has no constitutional power to interfere with 
such management as is provided by Congress.
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Whatever jurisdiction the State may have over the place 
or ground where the institution is located, it can have none 
to interfere with the provision made by Congress for furnish- 
ino1 food to the inmates of the home, nor has it power to pro-
hibit or regulate the furnishing of any article of food which 
is approved by the officers of the home, by the board of man-
agers and by Congress. Under such circumstances the police 
power of the State has no application.

We mean by this statement to say that Federal officers 
who are discharging their duties in a State and who are en-
gaged as this appellee was engaged in superintending the 
internal government and management of a Federal institu-
tion, under the lawful direction of its board of managers and 
with the approval of Congress, are not subject to the juris-
diction of the State in regard to those very matters of ad-
ministration which are thus approved by Federal authority.

In asserting that this officer under such circumstances is 
exempt from the state law, the United States are not thereby 
claiming jurisdiction over this particular piece of land, in oppo-
sition to the language of the act of Congress ceding back the 
jurisdiction the United States received from the State. The 
government is but claiming that its own officers, when dis-
charging duties under Federal authority pursuant to and by 
virtue of valid Federal laws, are not subject to arrest or other 
liability under the laws of the State in which their duties are 
performed.

The claim is made that neither the board of managers nor 
the governor of the home can through their officers or by 
himself violate the statute law of a State having jurisdiction, 
when the acts constituting the infringement are not necessary 
for the government and management of the home for the 
purpose for which it was incorporated, or authorized by any 
act of the United States.

This claim might be conceded and still the conviction of the 
appellee would be invalid, because we find in this record the 
authority of the United States for the act of the governor. 
The statutes above referred to, when taken in connection with 
the admitted facts, show an appropriation by Congress for the
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purchase of oleomargarine as part of the regular rations of 
the inmates of the home. The act of the governor in serving 
it was authorized by Congress and it was therefore legal, any 
act of the State to the contrary notwithstanding.

Under the facts herein the state court had no jurisdiction 
to try the appellee for the offence charged in the written com-
plaint made to the magistrate. See authorities cited in In re 
Waite, 81 Fed. Rep. 359.

Assuming, in accordance with the decision of the state 
court, that the act of the Ohio legislature applies in terms to 
the soldiers’ home at Dayton, in that State, we are of opinion 
that the governor was not subject to that law and the court 
had no jurisdiction to hear or determine the criminal prosecu-
tion in question, because the act complained of was performed 
as part of the duty of the governor as a Federal officer in and 
by virtue of valid Federal authority, and in the performance 
of that duty he was not subject to the direction or control of 
the legislature of Ohio.

The authorities cited in the case of In re Waite, supra, and 
those cited by the learned circuit judge in this case fully sup-
port the view we have taken herein. The cases of Tennessee 
v. Davis, 100 U. S. 257; Ex parte Siebold, 100 U. S. 371, 394, 
395 ; In re Loney, 134 U. S. 372; In re Neagle, 135 U. S. 1, 
all concur in upholding the paramount authority of the Fed-
eral government under circumstances similar, in effect, to those 
set forth in this record.

Some of the same authorities also show that this is one of 
the cases where it is proper to issue a writ of habeas corpus 
from the Federal court instead of awaiting the slow process of 
a writ of error from this court to the highest court of the 
State where a decision could be had. One of the grounds for 
making such a case as this an exception to the general rule 
laid down in Ex parte Royall, 117 U. S. 241; Whitten n . Tom-
linson, 160 U. S. 231, and Baker v. Grice, 169 U. S. 284, consists 
in the fact that the Federal officer proceeded against in the 
courts of the State may, upon conviction, be imprisoned as a 
means of enforcing the sentence of a fine, and thus the opera-
tions of the Federal government might in the meantime be
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obstructed. This is such a case. In Ex parte Royall, it was 
stated by Mr. Justice Harlan, in naming some of the excep-
tions to the general rule there laid down, that “ When the 
petitioner is in custody by state authority for an act done or 
omitted to be done in pursuance of a law of the United States 
or of an order, process or decree of a court or judge thereof; 
or where, being a subject or citizen of a foreign State, and 
domiciled therein, he is in custody, under like authority, for 
an act done or omitted under any alleged right, title, author-
ity, privilege, protection or exemption claimed under the com-
mission or order or sanction of any foreign State or under 
color thereof, the validity and effect whereof depend upon the 
law of nations ; in such and like cases of urgency, involving 
the authority and operations of the General Government or 
the obligations of this country to or its relations with foreign 
nations, the courts of the United States have frequently inter-
posed by writs of habeas corpus and discharged prisoners who 
were held in custody under state authority.”

For the reasons herein given we think the order of the Cir-
cuit Court of Appeals, affirming the Circuit Court, was right, 
and it must be

Affirmed.

Mr . Justice  Harlan  concurred in the judgment, but not in 
all the reasoning of the opinion.

The Chief  Justice  took no part in the consideration or de-
cision of this case.

UKE SHORE & MICHIGAN SOUTHERN RAILWAY 
COMPANY -y. OHIO.

error  to  the  sup reme  court  of  the  STATE OF OHIO.

No. 95. Argued December 13,1898. —Decided February 20,1899.

he statute of Ohio relating to railroad companies, in that State which 
provides that “ Each company shall cause three, each way, of its regular 
trains carrying passengers, if so many are run daily, Sundays excepted, 
0 st°P at a station, city or village, containing over three thousand in-
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habitants, for a time sufficient to receive and let off passengers ; if a com-
pany, or any agent or employé thereof, violate, or cause or permit to be 
violated, this provision, such company, agent or employé shall be liable 
to a forfeiture of not more than one hundred nor less than twenty-five 
dollars, to be recovered in an action in the name of the State, upon the 
complaint of any person, before a justice of the peace of the county in 
which the violation occurs, for the benefit of the general fund of the 
county ; and in all cases in which a forfeiture occurs under the provisions 
of this section, the company whose agent or employé caused or per-
mitted such violation shall be liable for the amount of the forfeiture, 
and the conductor in charge of such train shall be held, prima facie, 
to have caused the violation,” is not, in the absence of legislation by 
Congress on the subject, repugnant to the Constitution of the United 
States, when applied to interstate trains, carrying interstate commerce 
through the State of Ohio on the Lake Shore and Michigan Southern 
Railway.

The  case is stated in the opinion.

Mr. George C. Greene for plaintiff in error.

Mr. W. H. Polhamus for defendant in error.

Mr . Just ice  Harlan  delivered the opinion of the court.

This action was commenced before a justice of the peace 
of the county of Cuyahoga, Ohio, to recover the penalty pre-
scribed by section 3320 of the Revised Statutes of that State.

That section is a part of a chapter relating to railroad com-
panies, and, as amended by the act of April 13,1889, provides:

“ Ëach company shall cause three, each way, of its regular 
trains carrying passengers, if so many are run daily, Sundays 
excepted, to stop at a station, city or village, containing over 
three thousand inhabitants, for a time sufficient to receive and 
let off passengers; if a company, or any agent or employé 
thereof, violate, or cause or permit to be violated, this provi-
sion, such company, agent or employé shall be liable to a 
forfeiture of not more than one hundred nor less than twenty- 
five dollars, to be recovered in an action in the name of the 
State, upon the complaint of any person, before a justice of 
the peace of the county in which the violation occurs, for the 
benefit of the general fund of the county ; and in all cases in 
which a forfeiture occurs under the provisions of this section,
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the company whose agent or employé caused or permitted 
such violation shall be liable for the amount of the forfeiture, 
and the conductor in charge of such train shall be held, prima 
facie, to have caused the violation.” Laws of Ohio, 1889, 
vol. 86, p. 291 ; Rev. Stat. Ohio, 1890, § 3320.

The case was removed for trial into the court of common 
pleas of Cuyahoga County in which a judgment was rendered 
against the railroad company for the sum of one hundred dol-
lars. Upon writ of error to the Circuit Court of that county 
the judgment was affirmed, and the judgment of the latter 
court was affirmed by the Supreme Court of Ohio.

The facts upon which the case was determined in the state 
court were as follows :

The plaintiff Lawrence is a resident of West Cleveland, a 
municipal corporation of Ohio having more than three thou-
sand inhabitants.

The defendant railway company is a corporation organized 
under the respective laws of Ohio, New York, Pennsylvania, 
Indiana, Michigan and Illinois, and owns and operates a rail-
road located partly within the village of West Cleveland. Its 
line extends from Chicago through those States to Buffalo.

On the 9th day of October, 1890, as well as for some time 
prior thereto and thereafter, the company caused to run daily 
both ways over its road within the limits of West Cleveland 
three or more regular trains carrying passengers. And on 
that day (which was not Sunday) it did not stop or cause to 
be stopped within that village more than one of such trains 
each way long enough to receive or let off passengers.

On the day above named and after that date the company was 
engaged in carrying both passengers and freight over its rail-
road from Chicago and other stations in Indiana and Michigan 
through each of said several States to and into New York, Penn-
sylvania and Ohio and to Buffalo, and from Buffalo through 
said States to Chicago. It did not on that day nor shortly prior 
thereto nor up to the commencement of the present suit, run 
daily both ways or either way over said road through the vil-
lage of West Cleveland, three regular trains nor more than 
one regular train each way carrying passengers “ which were
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not engaged in interstate commerce, or that did not have upon 
them passengers who had paid through fare, and were entitled 
to ride in said trains going in the one direction from the city 
of Chicago to the city of Buffalo, through the States of Indiana 
Ohio and Pennsylvania, and those going the other direction 
from the city of Buffalo . . . through said States to the 
city of Chicago.”

On or about the day named the company operated but one 
regular train carrying passengers each way that was not en-
gaged in carrying such through passengers, and that train did 
stop at West Cleveland on that day for a time sufficient to 
receive and let off passengers.

The through trains that passed westwardly through West 
Cleveland on the 9th day of October, 1890, were a limited ex-
press train having two baggage and express cars, one passen-
ger coach and three sleepers, from New York to Chicago; a 
fast mail train having five mail cars, one passenger coach and 
one sleeper from New York to Chicago ; and a train having 
one mail car, two baggage and express cars, four passenger 
coaches and one sleeper from Cleveland to Chicago. The 
trains running eastwardly on the same day through West 
Cleveland were a limited express train having one baggage 
and express car and three sleepers from Chicago to New 
York ; a train having one baggage and express car, three pas-
senger coaches and two sleepers from Chicago to New York ; 
a train having one mail car, two baggage and express cars 
and seven passenger coaches from Chicago to Buffalo ; and a 
train having three mail cars and one sleeper from Chicago to 
New York.

The average time required to stop a train of cars and receive 
and let off passengers is three minutes.

The number of villages in Ohio containing three thousand 
inhabitants through which the above trains passed on the day 
named was thirteen.

The trial court found as a conclusion of law that within the 
meaning of the Constitution of the United States the statute of 
Ohio was not a regulation of commerce among the States and 
was valid until Congress acted upon the subject. This gen-
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eral view was affirmed by the circuit court of Cuyahoga 
County and by the Supreme Court of Ohio.

The plaintiff in error contends that as the power to regu-
late interstate commerce is vested in Congress the statute of 
Ohio in its application to trains engaged in such commerce 
is directly repugnant to the Constitution of the United States.

In support of this contention it insists that an interstate 
railroad carrier has the right to start its train at any point in 
one State and pass into and through another State without 
taking up or setting down passengers within the limits of the 
latter State. As applied to the present case, that contention 
means that the defendant company, although an Ohio corpora-
tion deriving all its franchises and privileges from that State, 
may, if it so wills, deprive the people along its line in Ohio of 
the benefits of interstate communication by its railroad; in 
short, that the company if it saw fit to do so could, beyond 
the power of Ohio to prevent it, refuse to stop within that 
State trains that started from points beyond its limits, or even 
trains starting in Ohio destined to places in other States.

In the argument at the bar as well as in the printed brief 
of counsel, reference was made to the numerous cases in this 
court adjudging that what are called the police powers of the 
States were not surrendered to the General Government when 
the Constitution was ordained but remained with the several 
States of the Union. And it was asserted with much confi-
dence that while regulations adopted by competent local au-
thority in order to protect or promote the public health, the 
public morals or the public safety have been sustained where 
such regulations only incidentally affected commerce among 
the States, the principles announced in former adjudications 
condemn as repugnant to the Constitution of the United States 
all local regulations that affect interstate commerce in any 
degree if established merely to subserve the public conven-
ience.

One of the cases cited in support of this position is Hen- 
nington v. Georgia, 163 U. S. 299, 303, 308, 317, which in-
volved the validity of a statute of Georgia providing that 

if any freight train shall be run on any railroad in this
vol . cLxxm—19
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State on the Sabbath Day (known as Sunday), the superin-
tendent of such railroad company, or the officer having charge 
of the business of that department of the railroad, shall be lia-
ble for indictment for a misdemeanor in each county through 
which such trains shall pass, and on conviction shall be pun-
ished. . . . Provided, always, That whenever any train on 
any railroad in this State, having in such train one or more 
cars loaded with live stock, which train shall be delayed be-
yond schedule time, shall not be required to lay over on the 
line of road or route during Sunday, but may run on to the 
point where, by due course of shipment or consignment, 
the next stock pen on the route may be, where said animals 
may be fed and watered, according to the facilities usually 
afforded for such transportation. And it shall be lawful for 
the freight trains on the different railroads in this State run-
ning over said roads on Saturday night, to run through to 
destination: Provided, The time of arrival, according to the 
schedule by which the train or trains started on the trip, shall 
not be later than eight o’clock on Sunday morning.” This 
court said: “The well-settled rule is, that if a statute pur-
porting to have been enacted to protect the public health, the 
public morals or the public safety has no real or substantial 
relation to those objects, or is a palpable invasion of rights 
secured by the fundamental law, it is the duty of courts to so 
adjudge, and thereby give effect to the Constitution.”

The contention in that case was that the running1 of railroad 
cars laden with interstate freight was committed exclusively 
to the control and supervision of the National Government; 
and that although Congress had not taken any affirmative 
action upon the subject, state legislation interrupting inter-
state commerce even for a limited time only, whatever might 
be its object and however essential such legislation might be 
for the comfort, peace or safety of the people of the State, 
was a regulation of interstate commerce forbidden by the 
Constitution of the United States.

After observing that the argument in behalf of the defend-
ant rested upon the erroneous assumption that the statute of 
Georgia was such a regulation of interstate commerce as was
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forbidden by the Constitution without reference to affirmative 
action by Congress, and not merely a statute enacted by the 
State under its police power, and which, although in some 
decree affecting interstate commerce, did not go beyond the 
necessities of the case, and therefore was valid, at least until 
Congress intervened, this court, upon a review of the adjudged 
cases, said: “ These authorities make it clear that the legis-
lative enactments of the States, passed under their admitted 
police powers, and having a real relation to the domestic 
peace, order, health and safety of their people, but which, 
by their necessary operation, affect to some extent or for a 
limited time the conduct of commerce among the States, are 
yet not invalid by force alone of the grant of power to Con-
gress to regulate such commerce; and, if not obnoxious to 
some other constitutional provision or destructive of some right 
secured by the fundamental law, are to be respected in the 
courts of the Union until they are superseded and displaced 
by some act of Congress passed in execution of the power 
granted to it by the Constitution. Local laws of the char-
acter mentioned have their source in the powers which the 
States reserved and never surrendered to Congress, of provid-
ing for the public health, the public morals and the public 
safety, and are not, within the meaning of the Constitution, 
and considered in their own nature, regulations of interstate 
commerce simply because, for a limited time or to a limited 
extent, they cover the field occupied by those engaged in such 
commerce. The statute of Georgia is not directed against 
interstate commerce. It establishes a rule of civil conduct 
applicable alike to all freight trains, domestic as well as inter-
state. It applies to the transportation of interstate freight 
the same rule precisely that it applies to the transportation 
of domestic freight.” Again: “Weare of opinion that such 
a law, although in a limited degree affecting interstate com-
merce, is not for that reason a needless intrusion upon the 
domain of Federal jurisdiction, nor strictly a regulation of 
interstate commerce, but, considered in its own nature, is an 
ordinary police regulation designed to secure the well-being 
and to promote the general welfare of the people within the



292 OCTOBER TERM, 1898.

Opinion of the Court.

State by which it was established, and therefore not invalid 
by force alone of the Constitution of the United States.”

It is insisted by counsel that these and observations to the 
same effect in different cases show that the police powers of 
the States, when exerted with reference to matters more or 
less connected with interstate commerce, are restricted in their 
exercise, so far as the National Constitution is concerned, to 
regulations pertaining to the health, morals or safety of the 
public, and do not embrace regulations designed merely to 
promote the public convenience.

This is an erroneous view of the adjudications of this court. 
While cases to which counsel refer involved the validity of 
state laws having reference directly to the public health, the 
public morals or the public safety, in no one of them was 
there any occasion to determine whether the police powers 
of the States extended to regulations incidentally affecting 
interstate commerce but which were designed only to pro-
mote the public convenience or the general welfare. There 
are however numerous decisions by this court to the effect 
that the States may legislate with reference simply to the 
public convenience, subject of course to the condition that 
such legislation be not inconsistent with the National Con-
stitution, nor with any act of Congress passed in pursuance of 
that instrument, nor in derogation of any right granted or 
secured by it. As the question now presented is one of great 
importance, it will be well to refer to some cases of the latter 
class.

In Gilman v. Philadelphia, 3 Wall. 713, 729, which in-
volved the validity of a state enactment authorizing the con-
struction of a permanent bridge over the Schuylkill River 
within the limits of Philadelphia, and which bridge in fact 
interfered with the use of the river by vessels of a certain 
size which had been long accustomed to navigate it, the court 
said : “It must not be forgotten that bridges, which are con-
necting parts of turnpikes, streets and railroads, are means of 
commercial transportation, as well as navigable waters, and 
that the commerce which passes over a bridge may be much 
greater than would ever be transported on the water it ob-



LAKE SHORE & MICH. SOUTH. RAILWAY v. OHIO. 293

Opinion of the Court.

structs. It is for the municipal power to weigh the considera-
tions which belong to the subject, and to decide which shall be 
preferred, and how far either shall be made subservient to the 
other. The States have always exercised this power, and from 
the nature and objects of the two systems of government they 
must always continue to exercise it, subject, however, in all 
cases, to the paramount authority of Congress, whenever the 
power of the States shall be exerted within the sphere of the 
commercial power which belongs to the nation.”

So, in Pound n . Turek, 95 U. S. 459, 464, which was a case 
where obstructions—piers and booms — had been placed under 
the authority of the State of Wisconsin in the Chippewa River, 
one of the navigable waters of the United States, it was said: 
“There are within the State of Wisconsin, and perhaps other 
States, many small streams navigable for a short distance from 
their mouths in one of the great rivers of the country, by 
steamboats, but whose greatest value in water carriage is as 
outlets to saw-logs, sawed lumber, coal, salt, etc. In order to 
develop their greatest utility in that regard, it is often essen-
tial that such structures as dams, booms, piers, etc., should be 
used, which are substantial obstructions to general navigation, 
and more or less so to rafts and barges. But to the legislature 
of the State may be most appropriately confided the authority 
to authorize these structures where their use will do more good 
than harm, and to impose such regulations and limitations in 
their construction and use as will best reconcile and accommo-
date the interest of all concerned in the matter. And since the 
doctrine we have deduced from the cases recognizes the right of 
Congress to interfere and control the matter whenever it may 
deem it necessary to do so, the exercise of this limited power 
may all the more safely be confided to the local legislatures.”

The same principles were announced in Escanaba Company 
v. Chicago, 107 U. S. 678, 683. That case involved the validity 
of a certain local ordinance regulating the opening and clos-
ing of bridges over the Chicago River within the limits of the 
city of Chicago. That ordinance required the bridges to be 
closed at certain hours of the day, so as not to obstruct the 
passage over them of vast numbers of operatives and other
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people going to and from their respective places of business. 
It was conceded that by the closing of the bridges at those 
hours vessels were obstructed in their use of the river. This 
court in that case said : “ The Chicago River and its branches 
must, therefore, be deemed navigable waters of the United 
States, over which Congress under its commercial power may 
exercise control to the extent necessary to protect, preserve 
and improve their free navigation. But the States have full 
power to regulate within their limits matters of internal police, 
including in that general designation whatever will promote 
the peace, comfort, convenience and prosperity of their people. 
This power embraces the construction of roads, canals and 
bridges, and the establishment of ferries, and it can generally 
be exercised more wisely by the States than by a distant au-
thority. They are the first to see the importance of such 
means of internal communication, and are more deeply con-
cerned than others in their wise management. Illinois is 
more immediately affected by the bridges over the Chicago 
River and its branches than any other State, and is more di-
rectly concerned for the prosperity of the city of Chicago, for 
the convenience and comfort of its inhabitants, and the growth 
of its commerce. And nowhere could the power to control the 
bridges in that city, their construction, form and strength, and 
the size of their draws, and the manner and times of using 
them, be better vested than with the State, or the authorities 
of the city upon whom it has devolved that duty. When its 
power is exercised so as to unnecessarily obstruct the naviga-
tion of the river or its branches, Congress may interfere and 
remove the obstruction. If the power of the State and that 
of the Federal government come in conflict, the latter must 
control and the former yield. This necessarily follows from 
the position given by the Constitution to legislation in pur-
suance of it, as the supreme law of the land. But until Con-
gress acts on the subject the power of the State over bridges 
across its navigable streams is plenary.” It was consequently 
adjudged that the city ordinance was not to be deemed such a 
regulation of interstate commerce as, in the absence of national 
legislation, should be deemed invalid.
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In Cardwell v. American Bridge Company, 113 U. S. 205, 
208, it was held that a statute of California authorizing a 
bridge without a draw or opening for the passage of vessels to 
be constructed over a navigable water of the United States 
within that State was not — in the absence of legislation by 
Congress — to be deemed repugnant to the commerce clause 
of the Constitution. The court, referring to prior cases, said : 
“ In these cases the control of Congress over navigable waters 
within the States so as to preserve their free navigation under 
the commercial clause of the Constitution, the power of the 
States within which they lie to authorize the construction of 
bridges over them until Congress intervenes and supersedes 
their authority, and the right of private parties to interfere 
with their construction or continuance, have been fully con-
sidered, and we are entirely satisfied with the soundness of the 
conclusions reached. They recognize the full power of the 
States to regulate within their limits matters of internal police, 
which embraces among other things the construction, repair 
and maintenance of roads and bridges, and the establishment 
of ferries ; that the States are more likely to appreciate the 
importance of these means of internal communication and to 
provide for their proper management, than a government at a 
distance ; and that, as to bridges over navigable streams, their 
power is subordinate to that of Congress, as an act of the latter 
body is, by the Constitution, made the supreme law of the 
land; but that until Congress acts on the subject their power 
is plenary. When Congress acts directly with reference to the 
bridges authorized by the State, its will must control so far as 
may be necessary to secure the free navigation of the streams.” 
The doctrines of this case were reaffirmed in Huse v. Glover, 
119 U. S. 543.

In Western Union Telegraph Co. n . James, 162 U. S. 650, 
662, the question was presented whether a state enactment 
requiring telegraph companies with lines of wires wholly or 
partly within the State to receive telegrams and on payment 
of the charges thereon to deliver them with due diligence, was 
not a regulation of interstate commerce when applied to inter-
state telegrams. We held that such enactments did not in any
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just sense regulate interstate commerce. It was said in that 
case: “ While it is vitally important that commerce between 
the States should be unembarrassed by vexatious state regula-
tions regarding it, yet on the other hand there are many occa-
sions where the police power of^ihe State can be properly 
exercised to insure a faithful and prompt performance of duty 
within the limits of the State upon the part of those who are 
engaged in interstate commerce. We think the statute in 
question is one of that class, and in the absence of any legis-
lation by Congress, the statute is a valid exercise of the power 
of the State over the subject.”

So, in Richmond de Alleghany Railroad v. Patterson To-
bacco Co., 169 U. S. 311, 315, it was adjudged that a statute 
of Virginia defining the obligations of carriers who accepted 
for transportation anything directed to points of destination 
beyond the termini of their own lines or routes, was not, in 
its application to interstate business, a regulation of interstate 
commerce within the meaning of the Constitution. This 
court said: “ Of course, in a latitudinarian sense any restric-
tion as to the evidence of a contract, relating to interstate 
commerce, may be said to be a limitation on the contract 
itself. But this remote effect, resulting from the lawful exer-
cise by a State of its power to determine the form in which 
contracts may be proven, does not amount to a regulation of 
interstate commerce.” And the court cited in support of its 
conclusion the case of Chicago, Milwaukee &c. Railway v. 
Solan, 169 U. S. 133, 137, which involved the validity of state 
regulations as to the liability of carriers of passengers, and in 
which it was said: “They are not in themselves regulations of 
interstate commerce, although they control in some degree 
the conduct and liability of those engaged in such commerce. 
So long as Congress has not legislated upon the particular 
subject, they are rather to be regarded as legislation in aid of 
such commerce, and as a rightful exercise of the police power 
of the State to regulate the relative rights and duties of all 
persons and corporations within its limits.”

Now, it is evident that these cases had no reference to the 
health, morals or safety of the people of the State, but only
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to the public convenience. They recognized the fundamental 
principle that outside of the field directly occupied by the 
General Government under the powers granted to it by the 
Constitution, all questions arising within a State that relate to 
its internal order, or that involve the public convenience or 
the general good, are primarily for the determination of the 
State, and that its legislative enactments relating to those 
subjects, and which are not inconsistent with the state con-
stitution, are to be respected and enforced in the courts of the 
Union if they do not by their operation directly entrench 
upon the authority of the United States or violate some right 
protected by the National Constitution. The power here re-
ferred to is — to use the words of Chief Justice Shaw — the 
power “to make, ordain and establish all manner of whole-
some and reasonable laws, statutes and ordinances, either with 
penalties or without, not repugnant to the Constitution, as 
they shall judge to be for the good and welfare of the Com-
monwealth and of the subjects of the same.” Commonwealth 
v. Alger, 7 Cushing, 53, 85. Mr. Cooley well said : “ It can-
not be doubted that there is ample power in the legislative 
department of the State to adopt all necessary legislation for 
the purpose of enforcing the obligations of railway companies 
as carriers of persons and goods to accommodate the public 
impartially, and to make every reasonable provision for car-
rying with safety and expedition.” Cooley’s Const. Lim. (6th 
ed.) p. 715. It may be that such legislation is not within the 
“police power” of a State, as those words have been some-
times, although inaccurately, used. But in our opinion the 
power, whether called police,' governmental or legislative, 
exists in each State, by appropriate enactments not forbidden 
by its own constitution or by the Constitution of the United 
States, to regulate the relative rights and duties of all persons 
and corporations within its jurisdiction, and therefore to pro-
vide for the public convenience and the public good. This 
power m the States is entirely distinct from any power granted 
to the General Government, although when exercised it may 
sometimes reach subjects over which national legislation can 

e constitutionally extended. When Congress acts with ref-
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erence to a matter confided to it by the Constitution, then its 
statutes displace all conflicting local regulations touching that 
matter, although such regulations may have been established 
in pursuance of a power not surrendered by the States to the 
General Government. Gibbons v. Ogden, 9 Wheat. 1 210- 
Sinnot v. Davenport, 22 How. 227, 243 ; Missouri, Kansas dé 
Texas Railway v. Haber, 169 U. S. 613, 626.

It is not contended that the statute in question is repugnant 
to the Constitution of the United States when applied to rail-
road trains carrying passengers between points within the 
State of Ohio. But the contention is that to require railroad 
companies, even those organized under the laws of Ohio, to 
stop their trains or any of them carrying interstate passen-
gers at a particular place or places in the State for a reason-
able time, so directly affects commerce among the States as 
to bring the statute, whether Congress has acted or not on 
the same subject, into conflict with the grant in the Constitu-
tion of power to regulate such commerce. That such a regula-
tion may be in itself reasonable and may promote the public 
convenience or subserve the general welfare is, according to 
the argument made before us, of no consequence whatever; 
for, it is said, a state regulation which to any extent or for 
a limited time only interrupts the absolute, continuous free-
dom of interstate commerce is forbidden by the Constitution, 
although Congress has not legislated upon the particular sub-
ject covered by the state enactment. If these broad proposi-
tions are approved, it will be difficult to sustain the numerous 
judgments of this court upholding local regulations which in 
some degree or only incidentally affected commerce among 
the States, but which were adjudged not to be in themselves 
regulations of interstate commerce, but within the police 
powers of the States and to be respected so long as Congress 
did not itself cover the subject by legislation. Cooley v. Phila-
delphia, 12 How. 299, 320; Sherlock v. Alling, 93 U. S. 99,104; 
Morgan v. Louisiana, 118 U. S. 455, 463; Smith v. Alabama, 
124 U. S. 465 ; Nashville, Chattanooga &c. Railway v. Alabama, 
128 U. S. 96,100 ; Hennington v. Georgia, above cited ; Missouri, 
Kansas and Texas Railway v. Haber, above cited ; and N. T,
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W H. & Hartford Railroad v. Neva York, 165 U. S. 628, 631, 
632, were all cases involving state regulations more or less 
affecting interstate or foreign commerce, but which were sus-
tained upon the ground that they were not directed against 
nor were direct burdens upon interstate or foreign commerce; 
and having been enacted only to protect the public safety, the 
public health or the public morals, and having a real, substan-
tial relation to the public ends intended to be accomplished 
thereby, were not to be deemed absolutely forbidden because 
of the mere grant of power to Congress to regulate interstate 
and foreign commerce, but to be regarded as only incidentally 
affecting such commerce and valid until superseded by legisla-
tion of Congress on the same subject.

In the case last cited — N. Y., N. H. & Hartford Railroad 
v. New York — the question was as to the validity, when ap-
plied to interstate railroad trains, of a statute of New York 
forbidding the heating of passenger cars in a particular mode. 
This court said: “ According to numerous decisions of this 
court sustaining the validity of state regulations enacted 
under the police powers of the State, and which incidentally 
affected commerce among the States and with foreign nations, 
it was clearly competent for the State of New York, in the 
absence of national legislation covering the subject, to forbid 
under penalties the heating of passengers cars in that State by 
stoves or furnaces kept inside the cars or suspended therefrom, 
although such cars may be employed in interstate commerce. 
While the laws of the States must yield to acts of Congress 
passed in execution of the powers conferred upon it by the 
Constitution, Gibbons v. Ogden, 9 Wheat. 1, 211, the mere 
grant to Congress of the power to regulate commerce with 
foreign nations and among the States did not, of itself and 
without legislation by Congress, impair the authority of the 
States to establish such reasonable regulations as were appro-
priate for the protection of the health, the lives and the safety 
of their people. The statute in question had for its object to 
protect all persons travelling in the State of New York on 
passenger cars moved by the agency of steam against the 
perils attending a particular mode of heating such cars.
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. . . The statute in question is not directed against inter-
state commerce. Nor is it within the necessary meaning of 
the Constitution a regulation of commerce, although it con-
trols, in some degree, the conduct of those engaged in such 
commerce. So far as it may affect interstate commerce, it is 
to be regarded as legislation in aid of commerce and enacted 
under the power remaining with the State to regulate the rela-
tive rights and duties of all persons and corporations within 
its limits. Until displaced by such national legislation as Con-
gress may rightfully establish under its power to regulate 
commerce with foreign nations and among the several States, 
the validity of the statute, so far as the commerce clause of 
the Constitution of the United States is concerned, cannot be 
questioned.”

Consistently with these doctrines it cannot be adjudged 
that the Ohio statute is unconstitutional. The power of the 
State by appropriate legislation to provide for the public con-
venience stands upon the same ground precisely as its power 
by appropriate legislation to protect the public health, the 
public morals or the public safety. Whether legislation of 
either kind is inconsistent with any power granted to the 
General Government is to be determined by the same rules.

In what has been said we have assumed that the statute is 
not in itself unreasonable; that is, it has appropriate relation 
to the public convenience, does not go beyond the necessities 
of the case, and is not directed against interstate commerce. 
In Railroad Co. v. Husen, 95 U. S. 465, 473, reference was 
made to some decisions of state courts in relation to statutes 
prohibiting the introduction into a State of cattle having in-
fectious diseases, and in which it was contended that it was 
for the legislature and not for the courts to determine whether 
such legislation went beyond the danger to be apprehended 
and was therefore something more than the exertion of the 
police power. This court said that it could not concur in 
that view; that as the police power of a State cannot ob-
struct either foreign or interstate commerce “beyond the 
necessity for its exercise,” it was the duty of the courts to 
guardt vigilantly against “ needless intrusion ” upon the field
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committed by the Constitution to Congress. As the cases 
above cited show, and as appears from other cases, the rea-
sonableness or unreasonableness of a state enactment is always 
an element in the general inquiry by the court whether such 
legislation encroaches upon national authority, or is to be 
deemed a legitimate exertion of the power of the State to 
protect the public interests or promote the public convenience.

In our judgment the assumption that the statute of Ohio 
was not directed against interstate commerce but is a reason-
able provision for the public convenience, is not unwarranted. 
The requirement that a railroad company whose road is oper-
ated within the State shall cause three each way of its regu-
lar trains carrying passengers, if so many are run daily, 
Sundays excepted, to stop at any station, city or village of 
three thousand inhabitants for a time sufficient to receive and 
let off passengers, so far from being unreasonable, will greatly 
subserve the public convenience. The statute does not stand 
in the way of the railroad company running as many trains 
as it may choose between Chicago and Buffalo without stop-
ping at intermediate points, or only at very large cities on the 
route, if in the contingency named in the statute the required 
number of trains stop at each place containing three thousand 
inhabitants long enough to receive and let off passengers. It 
seems from the evidence that the average time required to 
stop a train and receive and let off passengers is only three 
minutes. Certainly, the State of Ohio did not endow the 
plaintiff in error with the rights of a corporation for the pur-
pose simply of subserving the convenience of passengers trav-
elling through the State between points outside of its territory. 
“The question is no longer an open one,” this court said in 
Cherokee Nation v. Southern Kansas Railway, 135 U. S. 641, 
657, “as to whether a railroad is a public highway, established 
primarily for the convenience of the people, and to subserve 
public ends, and, therefore, subject to governmental control 
and regulation. It is because it is a public highway, and 
subject to such control, that the corporation by which it is 
constructed, and by which it is to be maintained, may be 
permitted, under legislative sanction, to appropriate property
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for the purpose of a right of way, upon making just compen-
sation to the owner, in the mode prescribed by law.” In the 
construction and maintenance of such a highway under pub-
lic sanction the corporation really performs a function of the 
State. Smyth v. Ames, 169 IT. S. 466, 544. The plaintiff in 
error accepted its charter subject necessarily to the condition 
that it would conform to such reasonable regulations as the 
State might from time to time establish that were not in vio-
lation of the supreme law of the land. In the absence of leg-
islation by Congress, it would be going very far to hold that 
such an enactment as the one before us was in itself a regu-
lation of interstate commerce. It was for the State to take 
into consideration all the circumstances affecting passenger 
travel within its limits, and as far as practicable make such 
regulations as were just to all who might pass over the road 
in question. It was entitled of course to provide for the con-
venience of persons desiring to travel from one point to an-
other in the State on domestic trains. But it was not bound 
to ignore the convenience of those who desired to travel from 
places in the State to places beyond its limits, or the conven-
ience of those outside of the State who wished to come into 
it. Its statute is in aid of interstate commerce of that charac-
ter. It was not compelled to look only to the convenience of 
those who desired to pass through the State without stopping. 
Any other view of the relations between the State and the 
corporation created by it would mean that the directors of 
the corporation could manage its affairs solely with reference 
to the interests of stockholders and without taking into con-
sideration the interests of the general public. It would mean 
not only that such directors were the exclusive judges of the 
manner in which the corporation should discharge the duties 
imposed upon it in the interest of the public, but that the cor-
poration could so regulate the running of its interstate trains 
as to build up cities and towns at the ends of its line or at 
favored points, and by that means destroy or retard the 
growth and prosperity of those at intervening points. It 
would mean also that beyond the power of the State to pre-
vent it the defendant railway company could run all its trains
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through the State without stopping at any city within its 
limits however numerous its population, and could prevent 
the people along its road within the State who desired to go 
beyond its limits from using its interstate trains at all, or only 
at such points as the company chose to designate. A princi-
ple that in its application admits of such results cannot be 
sanctioned.

We perceive in the legislation of Ohio no basis for the con-
tention that the State has invaded the domain of national 
authority or impaired any right secured by the National Con-
stitution. In the recent case of Jones v. Brim, 165 U. S. 180, 
182, it was adjudged that, embraced within the police powers 
of a State was the establishment, maintenance and control of 
public highways, and that under such powers reasonable regu-
lations incident to the right to establish and maintain such 
highways could be established by the State. And the State 
of Ohio by the statute in question has done nothing more 
than to so regulate the use of a public highway established 
and maintained under its authority as will reasonably promote 
the public convenience. It has not unreasonably obstructed 
the freedom of commerce among: the States. Its regulations 
apply equally to domestic and interstate railroads. Its statute 
is not directed against interstate commerce, but only incident-
ally affects it. It has only forbidden one of its own corpora-
tions from discriminating unjustly against a large part of the 
public, for whose convenience that corporation was created and 
invested with authority to maintain a public highway within 
the limits of the State.

It has been suggested that the conclusion reached by us is 
not in accord with Hall v. De Cuir, 95 U. S. 485, 488 ; Wabash, 
St. Louis de Pacific Bailway v. Illinois, 118 U. S. 556, and 
Illinois Central Railroad Company v. Illinois, 163 U. S. 142, 
153,154, in each of which cases certain state enactments were 
adjudged to be inconsistent with the grant of power to Con-
gress to regulate commerce among the States.

In Hall v. De Cuir a statute of Louisiana relating to carriers 
of passengers within that State, and which prohibited any dis-
crimination against passengers on account of race or color, was
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held — looking at its necessary operation — to be a regulation 
of and a direct burden on commerce among the States, and 
therefore unconstitutional. The defendant, who was sued for 
damages on account of an alleged violation of that statute, was 
the master and owner of a steamboat enrolled and licensed 
under the laws of the United States for the coasting trade, 
and plying as a regular packet for the transportation of freight 
and passengers between New Orleans, Louisiana, and Vicks-
burg, Mississippi, touching at the intermediate landings both 
within and without Louisiana as occasion required. He in-
sisted that it was void as to him because it directly regulated 
or burdened interstate business. The court distinctly recog-
nized the principle upon which we proceed in the present case, 
that state legislation relating to commerce is not to be deemed 
a regulation of interstate commerce simply because it may to 
some extent or under some circumstances affect such commerce. 
But, speaking by Chief Justice Waite, it said: “We think it 
may be safely said that state legislation which seeks to impose 
a direct burden upon interstate commerce, or to interfere 
directly with its freedom, does encroach upon the exclusive 
power of Congress. The statute now under consideration, in 
our opinion, occupies that position. It does not act upon the 
business through the local instruments to be employed after 
coming within the State, but directly upon the business as it 
comes into the State from without, or goes out from within. 
While it purports only to control the carrier when engaged 
within the State, it must necessarily influence his conduct to 
some extent in the management of his business throughout 
his entire voyage. His disposition of passengers taken up and 
put down within the State, or taken up within to be carried 
without, cannot but affect in a greater or less degree those 
taken up without and brought within, and sometimes those 
taken up and put down without. A passenger in the cabin 
set apart for the use of whites without the State must, when 
the boat comes within, share the accommodations of that cabin 
with such colored persons as may come on board afterwards, 
if the law is enforced. It was to meet just such a case that 
the commercial clause in the Constitution was adopted. The
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river Mississippi passes through or along the borders of ten 
different States, and its tributaries reach many more. . . . 
No carrier of passengers can conduct his business with satis-
faction to himself, or comfort to those employing him, if on 
one side of a state line his passengers, both white and colored, 
must be permitted to occupy the same cabin, and on the other 
be kept separate. Uniformity in the regulations by which he 
is to be governed from one end to the other of his route is a 
necessity in his business, and to secure it Congress, which is 
untrammelled by state lines, has been invested with the exclu-
sive legislative power of determining what such regulations 
shall be. If this statute can be enforced against those en-
gaged in interstate commerce, it may be as well against those 
engaged in foreign ; ■ and the master of a ship clearing from 
New Orleans for Liverpool, having passengers on board, would 
be compelled to carry all, white and colored, in the same cabin 
during his passage down the river, or be subject to an action 
for damages, ‘ exemplary as well as actual,’ by any one who 
felt himself aggrieved because he had been excluded on account 
of his color.” The import of that decision is that, in the ab-
sence, of legislation by Congress, a state enactment may so 
directly and materially burden interstate commerce as to be 
in itself a regulation of such commerce. We cannot perceive 
that there is any conflict between the decision in that case and 
that now made. The Louisiana statute, as interpreted by the 
court, embraced every passenger carrier coming into the State. 
The Ohio statute does not interfere at all with the manage-
ment of the defendant’s trains outside of the State, nor does 
Jt apply to all its trains coming into the State. It relates only 
to the stopping of a given number of its trains within the 
State at certain points, and then only long enough to receive 
and let off passengers. It so manifestly subserves the public 
convenience, and is in itself so just and reasonable, as wholly 
to preclude the idea that it was, as the Louisiana statute was 
declared to be, a direct burden upon interstate commerce, or a 
direct interference with its freedom.

The judgment in Wabash, St. Louis <& Pacific Railway v. 
Illinois is entirely consistent with the views herein expressed.

VOL. CLXXIII—20
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A statute of Illinois was construed by the Supreme Court 
of that State as prescribing rates not simply for railroad 
transportation beginning and ending within Illinois, but for 
transportation between points in Illinois and points in other 
States under contracts for continuous service covering the 
entire route through several States. Referring to the prin-
ciple contained in the statute, this court held that if restricted 
to transportation beginning and ending within the limits of 
the State it might be very just and equitable, but that it 
could not be applied to transportation through an entire 
series of States without imposing a direct burden upon inter-
state commerce forbidden by the Constitution. In the case 
before us there is no attempt upon the part of Ohio to regu-
late the movement of the defendant company’s interstate 
trains throughout the whole route traversed by them. It 
applies only to the movement of trains while within the 
State, and to the extent simply of requiring a given number, 
if so many are daily run, to stop at certain places long enough 
to receive and let off passengers.

Nor is Illinois Central Railroad v. Illinois inconsistent 
with the views we have expressed. In that case a statute of 
Illinois was held, in certain particulars, to be unconstitutional, 
(although the legislation of Congress did not cover the sub-
ject,) as directly and unnecessarily burdening interstate com-
merce. The court said : “ The effect of the statute of Illinois, 
as construed and applied by the Supreme Court of the State, 
is to require a fast mail train, carrying interstate passengers and 
the United States mail, from Chicago in the State of Illinois 
to places south of the Ohio River, over an interstate highway 
established by authority of Congress, to delay the transpor-
tation of such passengers and mails, by turning aside from the 
direct interstate route, and running to a station three miles 
and a half away from a point on that route, and back again 
to the same point, and thus travelling seven miles which form 
no part of its course, before proceeding on its way; and to 
do this for the purpose of discharging and receiving pas-
sengers at that station, for the interstate travel to and from 
which, it is admitted in this case, the railway company far-



LAKE SHORE & MICH. SOUTH. RAILWAY v. OHIO. 307

Opinion of the Court.

nishes other and ample accommodation. This court is unani-
mously of opinion that this requirement is an unconstitutional 
hindrance and obstruction of interstate commerce, and of the 
passage of the mails of the United States.” Again: “ It may 
well be, as held by the courts of Illinois, that the arrange-
ment made by the company with the Post Office Department 
of the United States cannot have the effect of abrogating 
a reasonable police regulation of the State. But a statute 
of the State, which unnecessarily interferes with the speedy 
and uninterrupted carriage of the mails of the United States, 
cannot be considered as a reasonable police regulation.” The 
statute before us does not require the defendant company 
to turn any of its train from their direct interstate route. 
Besides, it is clear that the particular question now presented 
was not involved in Illinois Central Railroad n . Illinois j for 
it is stated in the court’s opinion that “ the question whether 
a statute which merely required interstate railroad trains, 
without going out of their course, to stop at county seats, 
would be within the constitutional power of the State, is not 
presented, and cannot be decided, upon this record.” The 
above extracts show the full scope of that decision. Any 
doubt upon the point is removed by the reference made to 
that case in Gladson v. Minnesota, 166 U. S. 427, 431.

It has been suggested also that the statute of Ohio is incon-
sistent with section 5258 of the Revised Statutes of the United 
States authorizing every railroad company in the United 
States operated by steam, its successors and assigns, “ to carry 
upon and over its road, boats, bridges and ferries all pas-
sengers, troops, government supplies, mails, freight and 
property on their way from any State to another State, and 
to receive compensation therefor, and to connect with roads 
of other States so as to form continuous lines for the trans-
portation of the same to the place of destination.” In Mis- 
souri, Kansas de Texas Railway v. Haber, 169 U. S. 613, 638, 
above cited, it was held that the authority given by that 
statute to railroad companies to carry “ freight and property” 
over their respective roads from one State to another State, 
did not authorize a railroad company to carry into a State
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cattle known, or which by due diligence might be known, to 
be in such condition as to impart or communicate disease 
to the domestic cattle of such State; and that a statute of 
Kansas prescribing as a rule of civil conduct that a person 
or corporation should not bring into that State cattle known, 
or which by proper diligence could be known, to be capable of 
communicating disease to domestic cattle, could not be regarded 
as beyond the necessities of the case, nor as interfering with 
any right intended to be given or recognized by section 5258 
of the Revised Statutes. And we adjudge that the above 
statutory provision was not intended to interfere with the 
authority of a State to enact such regulations, with respect 
at least to a railroad corporation of its own creation, as 
were not directed against interstate commerce, but which 
only incidentally or remotely affected such commerce, and 
were not in themselves regulations of interstate commerce, 
but were designed reasonably to subserve the convenience of 
the public.

Imaginary cases are put for the purpose of showing what 
might be done by the State that would seriously interfere 
with or discriminate against interstate commerce, if the stat-
ute in question be upheld as consistent with the Constitution 
of the United States. Without stopping to consider whether 
the illustrations referred to are apposite to the present inquiry, 
it is sufficient to say that it is always easy to suggest extreme 
cases for the application of any principle embodied in a judi-
cial opinion. Our present judgment has reference only to the 
case before us, and when other cases arise in which local stat-
utes are alleged not to be legitimate exertions. of the police 
powers of the State, but to infringe upon national authority, 
it can then be determined whether they are to be controlled 
by the decision now rendered. It would be impracticable, as 
well as unwise, to attempt to lay down any rule that would 
govern every conceivable case that might be suggested by in-
genious minds.

For the reasons stated the judgment of the Supreme Court 
of Ohio is

Affirmed.
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Mr . Justice  Shiras , with whom concurred Mr . Justice  
Brewer  and Mr . Justic e  Peckham , dissenting.

The Constitution of the United States, in its eighth section, 
confers upon Congress the power to regulate commerce with 
foreign nations, and among the several States, and with the 
Indian tribes, and to establish post offices and post roads.

In pursuance of this power, Congress, on June 15, 1866, 
enacted that “ every railroad company in the United States, 
whose road is operated by steam, its successors and assigns, 
is hereby authorized to carry upon and over its road, boats, 
bridges and ferries, all passengers, troops, government sup-
plies, mails, freight and property on their way from any 
State to another State, and to receive compensation therefor, 
and to connect with roads of other States so as to form con-
tinuous lines for the transportation of the same to the place 
of destination.” Rev. Stat. § 5258.

By the act of February 4, 1887, c. 104, entitled “An act to 
regulate commerce,” 24 Stat. 379, Congress created the Inter-
state Commerce Commission, and enacted that the provisions 
of that act should “ apply to any common carrier or carriers 
engaged in the transportation of passengers or property 
wholly by railroad, or partly by railroad and partly by water 
when both are used, under a common control, management 
or arrangement, for a continuous carriage or shipment from 
one State or Territory of the United States, or the District 
of Columbia, to any other State or Territory of the United 
States . . . ; ” and that it should be unlawful for any 
common carrier, subject to the provisions of the act, to enter 
into any combination, contract or agreement, expressed or 
implied, to prevent, by change of time schedules, carriage in 
different cars, or by other means or devices, .the carriage 
of freight from being continuous from the place of shipment 
to the place of destination.

It was said by this court, in California v. Central Pacific 
allroad, 127 U. S. 1, 39, that “ It cannot at the present day 

e doubted that Congress, under the power to regulate com- 
merce among the several States, as well as to provide for
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postal accommodations and military exigencies, had authority 
to pass these laws. The power to construct, or to authorize 
individuals or corporations to construct, national highways 
and bridges from State to State, is essential to the complete 
control and regulation of interstate commerce. Without 
authority in Congress to establish and maintain such high-
ways and bridges, it would be without authority to regulate 
one of the most important adjuncts of commerce. This power 
in former times was exerted to a very limited extent — the 
Cumberland or National road being the most notable instance. 
Its exertion was but little called for, as commerce was then 
mostly conducted by water, and many of our statesmen 
entertained doubts as to the existence of the power to estab-
lish ways of communication by land. But since, in conse-
quence of the expansion of the country, the multiplication 
of its products, and the invention of railroads and locomo-
tion by steam, land transportation has so vastly increased, a 
sounder consideration of the subject has prevailed, and led 
to the conclusion that Congress has plenary power over the 
whole subject. Of course, the authority of Congress over the 
Territories of the United States, and its power to grant fran-
chises exercisable therein, are, and ever have been, undoubted. 
But the wider power was very freely exercised, and much to 
the general satisfaction, in the creation of the vast system of 
railroads connecting the East with the Pacific, traversing States 
as well as Territories, and employing the agency of state as 
well as Federal corporations.”

In the case of Cincinnati, New Orleans and Texas Pacific 
Railway v. Interstate Commerce Commission, 162 U. S. 184, 
the validity of the act of February 4, 1887, was sustained, and 
its provisions were held applicable even to a railroad company 
whose entire road was within the limits of the State of its 
creation, when, by agreeing to receive goods by virtue of for-
eign through bills of lading and to participate in through rates 
and charges, it became part of a continuous line of transpor-
tation.

By an act approved February 23, 1869, the State of Lou 
isiana forbade common carriers of passengers to make dis
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crimination on account of race or color. A person of color 
took passage upon a steamboat plying between New Orleans 
and Vicksburg, in the State of Mississippi, and was carried 
from New Orleans to her place of destination within Lou-
isiana, and being refused accommodations, on account of 
her color, in the cabin specially set apart for white persons, 
brought an action in the district court for the parish of New 
Orleans, under the provisions of the act above referred to. 
By way of defence it was insisted that the statute was void, 
in respect to the matter complained of, because, as to the busi-
ness of the steamboat, it was an attempt to regulate commerce 
between the States, and therefore in conflict with the Consti-
tution of the United States. The state court held that the 
statute was valid, and the case was brought to this court, 
where the judgment of the state court was reversed. Hall v. 
De Cuir, 95 U. S. 485, 488. The reasoning of the court is so 
closely applicable to the case before us that we quote a con-
siderable part of the opinion :

“We think it may safely be said that state legislation which 
seeks to impose a direct burden upon interstate commerce, or 
to interfere directly with its freedom, does encroach upon the 
exclusive power of Congress. The statute now under con-
sideration, in our opinion, occupies that position. It does not 
act upon the business through the local instruments to be em-
ployed after coming within the State, but directly upon the 
business as it comes into the State from without or goes out 
from within. While it purports only to control the carrier 
when engaged within the State, it must necessarily influence 
his conduct to some extent in the management of his business 
throughout his entire voyage. His disposition of passengers 
taken up and put down within the State, or taken up within 
to be carried without, cannot but affect in a greater or less 
degree those taken up without and brought within, and some-
times those taken up and put down without. A passenger in 
t e cabin set apart for the use of whites without the State 
must, when the boat comes within, share the accommoda-
tions of that cabin with such colored persons as may come 
°n board afterwards, if the law is enforced.
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“ It was to meet just such a case that the commercial clause 
in the Constitution was adopted. The river Mississippi passes 
through or along the borders of ten different States, and 
its tributaries reach many more. The commerce upon these 
waters is immense, and its regulation clearly a matter of 
national concern. If each State was at liberty to regulate 
the conduct of carriers while within its jurisdiction, the con-
fusion likely to follow could not but be productive of great 
inconvenience and unnecessary hardships. Each State could 
provide for its own passengers and regulate the transportation 
of its own freight, regardless of the interests of others. Nay, 
more, it could prescribe rules by which the carrier must be 
governed within the State in respect to passengers and prop-
erty brought from without. On one side of the river or its 
tributaries he might be required to observe one set of rules, 
and on the other another. Commerce cannot flourish in the 
midst of such embarrassments. No carrier of passengers can 
conduct his business with satisfaction to himself, or comfort to 
those employing him, if on one side of a state line his passen-
gers, both white and colored, must be permitted to occupy the 
same cabin, and on the other be kept separate. Uniform-
ity in the regulations by which he is to be governed from 
one end to the other of his route is a necessity in his business, 
and to secure it Congress, which is untrammelled by state lines, 
has been invested with the exclusive legislative power of de-
termining what such regulations shall be. If this statute can 
be enforced against those engaged in interstate commerce, it 
may as well be against those engaged in foreign; and the mas-
ter of a ship clearing from New Orleans for Liverpool, having 
passengers on board, would be compelled to carry all, white 
and colored, in the same cabin during his passage down the 
river, or be subject to an action for damages, exemplary as 
well as actual, by any one who felt himself aggrieved because 
he had been excluded on account of his color.

“ This power of regulation may be exercised without legis-
lation as well as with it. By refraining from action, Congress, 
in effect, adopts as its own regulations those which the com-
mon law, or the civil law where that prevails, has provide
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for the government of each business, and those which the 
States, in the regulation of their domestic concerns, have es-
tablished affecting commerce, but not regulating it within the 
meaning of the Constitution. In fact, congressional legisla-
tion is only necessary to cure defects in existing laws, as they 
are discovered, and to adapt such laws to new developments of 
trade. As was said by Mr. Justice Field, speaking for the court 
in Welton v. Missouri, 91 U. S. 275, 282: ‘Inaction [by Con-
gress] is equivalent to a declaration that interstate commerce 
shall remain free and untrammelled.’ Applying that princi-
ple to the circumstances of this case, congressional inaction 
left Benson [the captain of the steamboat] at liberty to adopt 
such reasonable rules arid regulations for the disposition of 
passengers upon his boat, while pursuing her voyage within 
Louisiana or without, as seemed to him most for the interest 
of all concerned. The statute under which this suit is brought, 
as construed by the state court, seeks to take away from him 
that power so long as he is within Louisiana; and while rec-
ognizing to the fullest extent the principle which sustains a 
statute, unless its unconstitutionality is clearly established, we 
think this statute, to the extent that it requires those engaged 
in the transportation of passengers among the States to carry 
colored passengers in Louisiana in the same cabin with whites, 
is unconstitutional and void. If the public good requires such 
legislation, it must come from Congress and not from the 
States.”

I am not able to think that this decision is satisfactorily 
disposed of, in the principal opinion, by citing it, and then 
dismissing it with the observation that it is not perceived that 
there is any conflict between it and that now made.

The State of Illinois enacted that if any railroad corpora-
tion shall charge, collect or receive for the transportation of 
any passenger or freight of any description upon its railroad, 
for any distance witkin the State, the same or a greater 
amount of toll or compensation than is at the same time 
charged, collected or received for the transportation in the 
same direction of any passenger or like quantity of freight, of 
the same class over a greater distance of the same road, all
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such discriminating rates, charges, collections or receipts, 
whether made directly or by the riieans of rebate, drawback 
or other shift or evasion, shall be deemed and taken against 
any such railroad company as prima facie evidence of unjust 
discrimination prohibited by the provisions of the act. The 
act further provided a penalty of not over $5000, and also that 
the party aggrieved should have a right to recover three times 
the amount of damages sustained, with costs and attorneys’ 
fees. Rev. Stat. Ill. c. 114, § 126.

An action to recover penalties under this statute was brought 
by Illinois against the Wabash, St. Louis and Pacific Railway 
Company, an Illinois corporation, in which the allegations 
were that the railroad company had charged Elder & Mc-
Kinney for transporting goods from Peoria, in the State of 
Illinois, to New York City, at the rate of fifteen cents per 
hundred pounds for a carload ; that on the same day the rail-
road company had charged one Bailey, for transporting simi-
lar goods from Gilman to New York City, at the rate of 
twenty-five cents per hundred pounds per carload ; that the 
carload for Elder & McKinney was carried eighty-six miles 
farther in the State of Illinois than the other carload of the 
same weight ; that this freight being of the same class in both 
instances, and over the same road, except as to the difference 
in the distance, made a discrimination forbidden by the statute, 
whether the charge was regarded for the whole distance from 
the terminal point in Illinois to New York City, or the pro-
portionate charge for the haul within the State of Illinois. 
Judgment went against the company in the courts of the State 
of Illinois, and the case was brought to this court.

It was here strenuously contended that, in the absence of 
congressional legislation, a state legislature has the power to 
regulate the charges made by the railroads of the State for 
transporting goods and passengers to and from places within 
the State, when such goods and passengers are brought from, 
or carried to, points without the State, and are, therefore, in 
the course of transportation from any State, or to another 
State. And of that view were several Justices of this court, 
who, in the opinion filed on their behalf, cited the very cases
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that are cited and relied on in the majority opinion in the 
present case.

But the court did not so hold, Wabash, St. Louis & Pacific 
Railway n . Illinois, 118 U. S. 557, 572; and its reasoning is 
so plainly applicable to the question now before us, it may well 
be quoted at some length.

After having reviewed some of the previous cases, and hav-
ing quoted those passages in the opinion of the court in Hall 
v. De Cuir, 95 U. S. 485, which have hereinbefore been quoted, 
Mr. Justice Miller, giving the opinion of the court, proceeded 
as follows:

“The applicability of this language to the case now under 
consideration, of a continuous transportation of goods from 
New York to Central Illinois, or from the latter to New York, 
is obvious, and it is not easy to see how any distinction can be 
made. Whatever may be the instrumentalities by which this 
transportation from the one point to the other is effected, it is 
but one voyage, as much so as that of the steamboat on the 
Mississippi River. It is not the railroads themselves that are 
regulated by this act of the Illinois legislature so much as the 
charge for transportation, and, in the language just cited, if 
each one of the States through whose ’territories these goods 
are transported can fix its own rules for prices, for modes of 
transit, for terms and modes of delivery, and all the other inci-
dents of transportation to which the word ‘ regulation ’ can be 
applied, it is readily seen that the embarrassments upon inter-
state transportation, as an element of interstate commerce, 
might be too oppressive to be submitted to. ‘It was,’ in the 
language of the court cited above, ‘ to meet just such a case 
that the commerce clause of the Constitution was adopted.’

“ It cannot be too strongly insisted upon that the right of 
continuous transportation from one end of the country to the 
other is essential in modern times to that freedom of com-
merce from the restraints which the States might choose to 
impose upon it, that the commerce clause was intended to 
secure. This clause, giving to Congress the powTer to regulate 
commerce among the States and with foreign nations, as this 
court has said before, was among the most important of the
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subjects which prompted the formation of the Constitution. 
Cook v. Pennsylvania, 97 U. S. 566, 574; Brown v. Mary-
land, 12 Wheat. 419, 446. And it would be a very feeble and 
almost useless provision, but poorly adapted to secure the 
entire freedom of commerce among the States which was 
deemed essential to a more perfect union by the framers of 
the Constitution, if, at every stage of the transportation of 
goods and chattels through the country, the State within 
whose limits a part of this transportation must be done could 
impose regulations concerning the price, compensation or taxa-
tion, or any other restrictive regulation interfering with and 
seriously embarrassing this commerce.

“ The argument on this subject can never be better stated 
than it is by Chief Justice Marshall in Gibbons v. Ogden, 9 
Wheat. 1, 195-6. He there demonstrates that commerce 
among the States, like commerce with foreign nations, is 
necessarily a commerce which crosses state lines, and extends 
into the States, and the power of Congress to regulate it 
exists wherever that commerce is found. Speaking of navi-
gation as an element of commerce, which it is, only, as a 
means of transportation, now largely superseded by railroads, 
he says: ‘ The power of Congress, then, comprehends naviga-
tion within the limits of every State in the Union, so far as 
that navigation may be, in any manner, “ connected with 
commerce with foreign nations, or among the several States, 
or with the Indian tribes.” It may, of consequence, pass the 
jurisdictional line of New York and act upon the very waters, 
[the Hudson River,] to which the prohibition now under con-
sideration applies.’ So the same power may pass the line of 
the State of Illinois and act upon its restriction upon the 
right of transportation extending over several States includ-
ing that one.

“In the case of Telegraph Co. v. Texas, 105 U. S. 460, 465, 
the court held that ‘ a telegraph company occupies the same 
relation to commerce as a carrier of messages that a railroad 
company does as a carrier of goods,’ and that both companies 
are instruments of commerce, and their business is commerce 
itself. ... In the case of Welton v. Missouri, 91 IT. 8-
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275, 280, it was said: ‘ It will not be denied that that portion 
of commerce with foreign nations and between the States 
which consists in the transportation and exchange of com-
modities is of national importance, and admits and requires 
uniformity of regulation. The very object of investing this 
power in the General Government was to insure this uniform-
ity against discriminating state legislation.’ And in County 
of Mobile v. Kimball, 102 U. S. 671, 702, the same idea is very 
clearly stated in the following language: ‘ Commerce with 
foreign countries and among the States, strictly considered, 
consists in intercourse and traffic, including in these terms 
navigation and the transportation and transit of persons and 
property, as well as the purchase, sale and exchange of com-
modities. For the regulation of commerce, as thus defined, 
there can be only one system of rules, applicable alike to the 
whole country; and the authority which can act for the whole 
country can alone adopt such a system. Action upon it by 
separate States is not, therefore, permissible. Language affirm-
ing the exclusiveness of the grant of power over commerce as 
thus defined may not be inaccurate, when it would be so if 
applied to legislation upon subjects which are merely auxiliary 
to commerce.’ . . . We must, therefore, hold that it is not, 
and never has been, the deliberate opinion of a majority of this 
court, that the statute of a State which attempts to regulate 
the fares and charges by railroad companies within its limits, 
for a transportation which constitutes a part of commerce 
among the States, is a valid law.

“ Let us see precisely what is the degree of interference with 
the transportation of property or persons from one State to 
another which this statute proposes. A citizen of New York 
has goods which he desires to have transported by the railroad 
companies from that city to the interior of the State of Illinois. 
A continuous line of rail over which a car loaded with these 
goods can be carried, and is carried habitually, connects the 
place of shipment with the place of delivery. He undertakes 
to make a contract with a person engaged in the carrying busi-
ness at the end of this route from whence the goods are to 
start, and he is told by the carrier, ‘ I am free to make a fair



318 OCTOBER TERM, 1898.

Dissenting Opinion: Shiras, Brewer, Peckham, JJ.

and reasonable contract for this carriage to the line of the 
State of Illinois, but when the car which carries these goods 
is to cross the line of that State, pursuing at the same this 
continuous track, I am met by a law of Illinois which forbids 
me to make a free contract concerning this transportation 
within that State, and subjects me to certain rules by which 
I am to be governed as to the charges which the same rail-
road company in Illinois may make, or has made, with refer-
ence to other persons and other places of delivery.’ So that 
while that carrier might be willing to carry these goods from 
the city of New York to the city of Peoria at the rate of fifteen 
cents per hundred pounds, he is not permitted to do so because 
the Illinois railroad company has already charged at the rate 
of twenty-five cents per hundred pounds for carriage to Gilman, 
in Illinois, which is eightv-six miles shorter than the distance 
to Peoria.

“ So also, in the present case, the owner of corn, the princi-
pal product of the country, desiring to transport it from Peoria, 
in Illinois, to New York, finds a railroad company willing to 
do this at the rate of fifteen cents per hundred pounds for a 
carload, but he is compelled to pay at the rate of twenty-five 
cents per hundred pounds, because the railroad company has 
received from a person residing at Gilman twenty-five cents 
per hundred pounds for the transportation of a carload of the 
same class of freight over the same line of road from Gilman 
to New York. This is the result of the statute of Illinois, in 
its endeavor to prevent unjust discrimination, as construed by 
the Supreme Court of that State. The effect of it is, that 
whatever may be the rate of transportation per mile charged 
by the railroad company from Gilman to Sheldon, a distance 
of twenty-three miles, in which the loading and unloading of 
the freight is the largest expense incurred by the railroad 
company, the same rate per mile must be charged from Peoria 
to the city of New York.

“ The obvious injustice of such a rule as this, which railroad 
companies are by heavy penalties compelled to conform to, in 
regard to commerce among the States, when applied to trans-
portation which includes Illinois in a long line of carriage
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through several States, shows the value of the constitutional 
provision which confides the power of regulating interstate 
commerce to the Congress of the United States, whose en-
larged view of the interests of all the States, and of the rail- 
rqads concerned, better fits it to establish just and equitable 
rates.

“Of the justice or propriety of the principle which lies at 
the foundation of the Illinois statute, it is not the province of 
this court to speak. As restricted to a transportation which 
begins and ends within the limits of the State, it may be very 
just and equitable, and it certainly is the province of the state 
legislature to determine that question. But when it is at-
tempted to apply to transportation through an entire series of 
States a principle of this kind, and each one of the States shall 
attempt to establish its own rates of transportation, its own 
methods to prevent discrimination in rates, or to permit it, the 
deleterious influence upon the freedom of commerce among 
the States and upon the transit of goods through those States 
cannot be overestimated. That this species of regulation is 
one which must be, if established at all, of a general and na-
tional character, and cannot be safely and wisely remitted to 
local rules and local regulations, we think is clear from what 
has already been said. And if it be a regulation of commerce, 
as we think we have demonstrated it is, and as the Illinois 
court concedes it to be, it must be of that national character, 
and the regulation can only appropriately exist by general 
rules and principles which demand that it should be done by 
the Congress of the United States under the commerce clause 
of the Constitution.”

This case, so recent and so elaborately considered, has not 
received adequate attention in the opinion of the court in the 
present case.

The legislature of Illinois, by the statute of February 10, 
1851, incorporated the Illinois Central Railroad Company, and 
empowered it to construct and maintain a railroad, with one 
or more tracks, from the southern terminus of the Illinois and 
Michigan Canal to a point at the city of Cairo, with the same 
to the city of Chicago on Lake Michigan, and also a branch
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via the city of Galena to a point on the Mississippi River 
opposite the town of Dubuque, in the State of Iowa. The 
Chicago, St. Louis and New Orleans Railroad Company, a 
consolidated company formed under the legislatures of the 
States of Louisiana, Mississippi, Tennessee and Kentucky, 
whose line extended from New Orleans to the Ohio River, 
built a railroad bridge across the Ohio River to low-water 
mark on the Illinois side, to which the jurisdiction of the 
State of Kentucky extended. The north end of this bridge 
was at a part of Cairo about two miles north of the station of 
the Illinois Central Railroad Company in that city; and the 
peculiar conformation of the land and water made it imprac-
ticable to put the bridge nearer the junction of the Ohio and 
Mississippi rivers. By this bridge the road of the Illinois 
Central Railroad Company was thereby connected with that 
of the Chicago, St. Louis and New Orleans Railroad Company. 
Thereafter the Illinois Central Railroad Company put on a 
daily fast mail train, to run from Chicago to New Orleans, 
carrying passengers as well as the United States mail, not go-
ing to or stopping at its station in Cairo, but local trains ade-
quate to afford accommodations for passengers to or from Cairo 
were run daily on that part of the railroad between the Bridge 
Junction and Cairo. By a subsequent act of 1889 it was en-
acted by the legislature of Illinois that “ every railroad corpo-
ration shall cause its passenger trains to stop upon its arrival 
at each station, advertised by such corporation as a place for 
receiving and discharging passengers upon and from such 
trains, a sufficient length of time to receive and let off such pas-
sengers with safety: Provided, All regular passenger trains 
shall stop a sufficient length of time, at the railroad station of 
county seats, to receive and let off passengers with safety.”

In April, 1891, a petition was filed in the Circuit Court for 
Alexander County, in the State of Illinois, by the county 
attorney in behalf of the State, alleging that the Illinois Cen-
tral Railroad Company ran its southbound fast mail tram 
through the city of Cairo, two miles north of its station in 
that city, and over a bridge across the Ohio River, connecting 
its road with other roads south of that river, without stopping
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at its station in Cairo, and praying for a writ of mandamus to 
compel it to cause all its passenger trains, coming into Cairo, to 
be brought down to that station, and there stopped a sufficient 
length of time to receive and let off passengers with safety.

The railroad company contended that the statute did not 
require its fast mail train to be run to and stopped at its sta-. 
tion in Cairo, and that the statute was contrary to the Con-
stitution of the United States, as interfering with interstate 
commerce,- and with the carrying of the United States mail. 
The court granted the writ of mandamus, and the railroad 
company appealed to the Supreme Court of the State, which 
affirmed the judgment, and held that the statute of Illinois 
concerning the stoppage of trains obliged the defendant to 
cause its fast mail train to be taken into its station at Cairo, 
and be stopped there long enough to receive and let off pas-
sengers with safety, and that the statute, so construed, was 
not an unconstitutional interference with interstate commerce, 
or with the carrying of the United States mails. The case 
was brought to this court, where the judgment of the Supreme 
Court of Illinois was reversed in a unanimous opinion deliv-
ered by Mr. Justice Gray. Illinois Central Railroad v. 
Illinois, 163 U. S. 142, 153. After reciting several statutes 
of Illinois and of Congress, particularly the act of June 15, 
1866, wherein Congress, for the declared purpose of facilitat-
ing commerce among the several States, and the postal and 
military communications of the United States, authorized every 
railroad company in the United States, whose road was oper-
ated by steam, to carry over its road, bridges and ferries, as 
well passengers and freight, as government mails, troops and 
supplies, from one State to another, and to connect, in any 
State authorizing it to do so, with roads of other States, so 
as to form a continuous line of transportation, the court pro-
ceeded to say:

“The effect of the statute of Illinois, as construed and ap-
plied by the Supreme Court of the State, is to require a fast 
mail train, carrying interstate passengers and the United 
States mails, from Chicago, in the State of Illinois, to places 
south of the Ohio River, over an interstate highway established

vo l . CLxxni—21
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by authority of Congress, to delay the transportation of such 
passengers and mail, by turning aside from the direct inter-
state route, and running to a station three miles and a half 
away from a point on that route, and back again to the same 
point, and thus travelling seven miles which form no part of 
its course, before proceeding on its way; and to do this for 
the purpose of discharging and receiving passengers at that 
station, for the interstate travel to and from which, as is ad-
mitted in this case, the railroad company furnishes other and 
ample accommodation. This court is unanimously of opinion 
that this requirement is an unconstitutional hindrance and 
obstruction of interstate commerce, and of the passage of the 
mails of the United States. Upon the state of facts presented 
by this record, the duties of the Illinois Central Railroad Com-
pany were not confined to those which it owed to the State of 
Illinois under the charter of the company and other laws of the 
State; but included distinct duties imposed upon the corpora-
tion by the Constitution and laws of the United States.

“The State may doubtless compel the railroad company 
to perform the duty imposed by its charter of carrying pas-
sengers and goods between its termini within the State. But 
so long, at least, as that duty is adequately performed by the 
company, the State cannot, under the guise of compelling its 
performance, interfere with the performance of paramount 
duties to which the company has been subjected by the Con-
stitution and laws of the United States.

“ The State may make reasonable regulations to secure the 
safety of passengers, even on interstate trains, while within 
its borders. But the State can do nothing which will directly 
burden or impede the interstate traffic of the company, or 
impair the usefulness of its facilities for such traffic.

Beyond the bare allegation that the case of Illinois Central 
Railroad v. Illinois is not inconsistent with the views expressed 
in the present case, no attempt is made to compare or recon-
cile the principles involved in the twTo cases. It is, indee , 
said that the Ohio statute “does not require the defendant 
company to turn any of its trains from their direct interstate 
route; ” and the remark of the court in the Illinois case is
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cited, in which it was said “ the question whether a statute 
which merely required interstate railroad trains, without going 
out of their course, to stop at county seats, would be within the 
constitutional power of the State, is not presented, and cannot 
be decided, upon this record.” Reference is also made to the 
case of Gladson v. Minnesota, 166 U. S. 427, as removing any 
doubt as to the scope of the decision in the Illinois case.

But an examination of that case will show that no question 
was presented or decided as to the power of a State to compel 
interstate railroad trains to stop at all county seats through 
which they might pass. On the contrary, the court was care-
ful to say, distinguishing it from the Illinois case: “But, in 
the case at bar, the train in question ran wholly within the 
State of Minnesota, and could have stopped at the county seat 
of Pine County without deviating from its course;” and to 
point out that the statute of Minnesota expressly provided 
that “ this act shall not apply to through railroad trains enter-
ing this State from any other State, or to transcontinental 
trains of any railroad”

On what then does the court’s opinion rely to distinguish 
the Illinois case from the present case? Merely that the 
through train in the one case was obliged to go out of its 
direct route some three or four miles, while in the other the 
obligation is to stop at towns through which the trains pass. 
But what was the reason why this court held that the Illinois 
statute was void as an interference with interstate commerce ? 
Was not the delay thus caused the sole reason ? And is there 
any difference between a delay caused by having to go a few 
miles out of a direct course in a single instance, and one caused 
by having to stop at a number of unimportant towns ? Prob-
ably the excursion to the Cairo station did not detain the 
Illinois train more than half an hour; and it is admitted in 
the present case that the number of villages in Ohio through 
which the trains passed were thirteen, and that the average 
time required to stop a train of cars and receive and leave off 
passengers would be three minutes at each station, to say 
nothing of the time expended in losing and in regaining head- 
Way> Besides the delays thus caused, there would be many
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inconveniences to the railroad companies and to the travelling 
public occasioned by interfering with regulations made for the 
comfort and safety of through passengers.

Western Union Telegraph Co. v. James, 162 U. S. 650, is 
cited by the court as sustaining its present position. But that 
was a case in which the legislation of the State was of a 
nature that was in aid of the performance of the duty of the 
company that would exist in the absence of any such statute, 
and was in nowise obstructive of its duty as a telegraph com-
pany, and the decision of this court was expressly put upon 
that ground. It was pointed out, in the opinion, that the 
legislation in question could in no way affect the conduct of 
the company with regard to the performance of its duties in 
other States, and that such important particular distinguished 
the case from Hall v. De Cuir, 95 U. S. 485, and from Western 
Union Telegraph Co. v. Pendleton, 122 U. S. 347.

Richmond db Alleghany Railroad v. Patterson Tobacco Co., 
169 U. S. 311, is cited as adjudging that a statute of Virginia, 
defining the obligations of carriers who accept for transporta-
tion anything directed to points of destination beyond the 
termini of their own lines or routes, was not, in its application 
to interstate business, a regulation of interstate commerce 
within the meaning of the Constitution. But the holding in 
that case simply was that the statute in question did not 
attempt to substantially regulate or control interstate ship-
ments, but merely established a rule of evidence, ordaining 
the character of proof by which a carrier may show that, 
although it received goods for transportation beyond its own 
line, nevertheless by agreement its liability was limited to its 
own line — that the lawful exercise by a State of its power to 
determine the form in which contracts may be proven does 
not amount to a regulation of interstate commerce. The 
reasoning of the court went upon the assumption that if the 
statute was not merely a rule of evidence, but an attempt to 
regulate interstate commerce, it would have been void.

Reference is also made, in the principal opinion, to Missoun, 
Kansas db Texas Railway v. Haber, 169 U. S. 613. There an 
attack was made on the validity of legislation of the State
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of Kansas, subjecting any person or persons who should bring 
into that State any cattle liable or capable of communicating 
“ Texas or splenetic fever ” to any domestic cattle of Kansas 
to a civil action for damages. In such an action it was con-
tended, on behalf of the defendant, that the Kansas statutes 
were an interference with the freedom of interstate commerce, 
and also covered a field of action actually occupied by Con-
gressional legislation, known as the Animal Industry Act. 
But it appeared that the Kansas act, under which the action 
was brought, was passed in 1885 and amended in 1891, and 
that Congress had previously invited the authorities of the 
States and Territories concerned to cooperate for the extinc-
tion of contagious or communicable cattle diseases. Act of 
May 29,1884, c. 60, 23 Stat. 31. And accordingly a majority 
of this court held that the statutory provisions of Kansas were 
not inconsistent with the execution of the act of Congress, but 
constituted an exercise of the cooperation desired. Otherwise 
the case would have fallen within the ruling in Railroad Co. 
v. Husen, 95 U. S. 465, where a similar statute of the State of 
Missouri, passed before the legislation by Congress, and pro-
hibiting the bringing of Texas cattle into the State of Missouri 
between certain times fixed by the statute, was held to be in 
conflict with the commerce clause of the Constitution, and not 
a legitimate exercise of the police power of the State.

The case of Hennington v. Georgia, 163 U. S. 299, demands 
notice. In it was involved the validity of what is known as 
the Sunday law of Georgia. That statute forbade the running 
in Georgia of railroad freight trains on the Sabbath day. The 
Supreme Court of Georgia held the statute to be a regulation 
of internal police and not of commerce, and that it was not in 
conflict with the Constitution of the United States even as to 
freight trains passing through the State from and to adjacent 
States, and laden exclusively with freight received on board 
before the trains entered Georgia and consigned to points be-
yond its limits.

It was shown, in that case, that it had been the policy of 
Georgia, from the earliest period of its history, to forbid all 
persons, under penalties, from using the Sabbath as a day of
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labor and for pursuing their ordinary callings, and that the 
legislation in question was enacted in the exercise of that 
policy. It was said in the opinion of the Supreme Court of 
Georgia, which was brought to this court for review, that 
“ with respect to the selection of the particular day in each 
week which has been set apart by our statute as the rest day 
of the people, religious views and feelings may have had a con-
trolling influence. We doubt not that they did have; and it is 
notable that the same views and feelings had a very powerful 
influence in dictating the policy of setting apart any day what-
ever as a day of enforced rest.” And it was said in the opinion 
of this court that “ in our opinion there is nothing in the leg-
islation in question which suggests that it was enacted with 
the purpose to regulate interstate commerce, or with any other 
purpose than to prescribe a rule of civil duty for all who, on 
the Sabbath day, are within the territorial jurisdiction of the 
State.”

If, as has often been said, Christianity is part of the common 
law of the several States, and if the United States, in their 
legislative and executive departments throughout the country, 
since the foundation of the government, have recognized Sun-
day as a day of rest and freedom from compulsory labor, then 
such a law as that of Georgia, being based upon a public 
policy common to all the States, might be sustained.

But, if put upon the ground now declared in the opinion of the 
court in the present case, namely, as an exercise of the police 
power of the State, and, as such, paramount to the control of 
Congress in administering the commerce clause of the Consti- 
tution, then it is apparent, as I think, that the decision in Hen- 
nington v. Georgia was wrong, and the judges dissenting m 
that case were right.

For if, as a mere matter of local policy, one State may for-
bid interstate trains from running on the Christian Sabbath, 
an adjoining State may select the Jewish or Seventh Day 
Sabbath as the day exempt from business. Another State 
may choose to consecrate another day of the week in com-
memoration of the Latter Day Saint and Prophet who founded 
such State, as the proper day for cessation from daily labor.
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Or, what is more probable, one or more of the States may think 
fit to declare that one day in seven is not a sufficient portion 
of the time that should be exempted from labor, and establish 
two or more days of rest. The destructive effect of such in-
consistent and diverse legislation upon interstate commerce, 
carried on in trains running throughout the entire country, is 
too obvious to require statement or illustration.

But whatever may be said of the decision in Hennington v. 
Georgia, it is, as I think, quite apparent that the Ohio legisla-
tion, now under consideration, cannot be reconciled with the 
principles and conclusions of the other cases cited.

The principal facts of this case, as found by the trial court, 
were: “ That the defendant company is a corporation organ-
ized under the laws of the States of New York, Pennsylvania, 
Ohio, Indiana, Michigan and Illinois, and that its railroad is 
operated from Chicago to Buffalo; that said defendant was 
on and prior to October 9, 1890, and has been ever since, en-
gaged in carrying passengers and freight over said railroad, 
through and into each of said several States, and is and was 
then engaged in the business of interstate commerce, both in 
the carriage of passengers and freight from, into and through 
said States; that said defendant did not on said 9th day of 
October, 1890, nor shortly prior thereto, or since, up to the 
time of the commencement of this suit, run daily, both ways 
or either way, over said road through the village of West 
Cleveland, three regular trains nor more than one regular 
train each, carrying passengers, which were not engaged in 
interstate commerce, and that did not have upon them pas-
sengers who had paid through fare, and were entitled to ride 
on said trains going in the one direction from the city of 
Chicago to the city of Buffalo, and those going in the other 
direction from the city of Buffalo through said States to the 
city of Chicago; that on or about the said day the defendant 
operated but one regular train carrying passengers each way, 
that was not engaged in carrying such through passengers; 
and said train did stop at West Cleveland, on the day afore-
said, for a time sufficient to receive and let off passengers; 
that the through trains that passed through West Cleveland
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on the said day were train No. 1, limited express, with two 
express cars, one coach and three sleepers, from New York to 
Chicago; train No. 11, fast mail, with five United States mail 
cars, one coach and sleeper, from New York to Chicago; 
train No. 21 had one United States mail car, two baggage 
and express cars, four coaches and one sleeper, from Cleve-
land to Chicago — these were western trains; that the eastern 
trains were limited express No. 4, with one baggage and ex-
press car and three sleepers from Chicago to New York; 
train No. 6, with one baggage and express car, three coaches 
and two sleepers, from Chicago to New York; train No. 24, 
with one United States mail, two baggage and express cars 
and seven coaches, from Chicago to Buffalo; train No. 14, with 
three United States mail cars and one sleeper, from Chicago 
to New York. That the average time of delay necessarily 
required to stop a train of cars and sufficient time to receive 
and let off passengers would be three minutes; and that the 
number of cities and villages in the State of Ohio, containing 
three thousand inhabitants each, through which the aforesaid 
trains of the defendant passed on said day, were thirteen.”

It is, therefore, a conceded fact in the case that the through 
trains, which the legislature of Ohio seeks to compel to stop 
at prescribed villages and towns in that State, are engaged 
in carrying on interstate commerce by the transportation of 
freight and passengers. It is obvious, further, that such 
trains are within section 5258 of the Revised Statutes of the 
United States, authorizing such railroad companies “to carry 
upon and over its road, boats, bridges, and ferries, all pas-
sengers, troops, government supplies, mails, freight and prop-
erty on their way from any State to another State, and to 
receive compensation therefor, and to connect with roads of 
other States so as to form continuous lines for the transporta-
tion of the same to the place of destination.”

It is also plain that the defendant railroad company and 
such of its trains as were engaged in interstate commerce are 
within the scope and subject to the regulations contained in 
the “ act to regulate commerce,” approved February 4,1887, 
creating the Interstate Commerce Commission.
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The theory on which passenger trains to traverse several 
States, or the entire continent, is prepared, is necessarily and 
widely different from that followed in making up ordinary 
trains to do a wayside business. There must be provision for 
sleeping at night, and for furnishing meals. In order that 
each and every passenger may receive the accommodation for 
which he pays, the seats are sold in advance, and with refer-
ence to the number of through passengers. To enable such 
trains to maintain the speed demanded, the number of the 
cars for each train must be limited, and they are advertised 
and known as “ limited ” trains. A traveller purchasing tick-
ets on such trains has a right to expect that he will be carried 
to his journey’s end in the shortest possible time, consistent 
with safety. The railroad companies compete for business by 
holding out that they run the fastest trains and those most 
certain to arrive on time. A company which, by its own 
regulations or under coercion of a state legislature, stopped 
its through trains at every village, would soon lose its through 
business, to the loss of the company and the detriment of the 
travelling public.

Nor must the necessity of the speedy transit of the United 
States mails be overlooked. The Government has not thought 
fit to build and operate railroads over which to transport its 
mails, but relies upon the use of roads owned by state cor-
porations operating connecting roads. And it appears, from 
the findings in this case, that the defendant’s through trains are 
engaged by the Government in the transportation of its mails. 
The business, public and private, that depends on hourly and 
daily communication by mail is enormous, and it would be 
intolerable if such necessary rapidity of intercourse could be 
controlled and trammelled by legislation like that in question.

It was pointed out in Hall v. De Cuir that, although the 
statute of Louisiana, which sought to regulate the manner in 
which white and colored passengers should be carried, was 
restricted by its own terms to the limits of the State, yet 
that such regulation necessarily affected steamboats running 
through and beyond the State, because such regulations might 
change at every state line.
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A similar but much greater inconvenience would be occa-
sioned by attempting by state legislation to interfere with the 
movements of through trains. If, for instance, and as is often 
the case, the through trains were full of through passengers, 
there would be no advantage to local travel for them to stop 
at the way stations, for there would be no room or accommo-
dation for the occasional passengers. Nor would that diffi-
culty be obviated by attaching to each train coaches for use 
at the way stations. Such additional coaches would impede 
the speed of the through trains, and interfere with the busi-
ness of the local trains.

In Wabash Railway Company v. Illinois, it was said, reply-
ing to the argument that the state statute applied in terms 
only to transportation within the State: “ Whatever may be 
the instrumentalities by which this transportation from the 
one point to the other is effected, it is but one voyage, as 
much so as that of the steamboat on the Mississippi River. 
It is not the railroads themselves that are regulated by this 
act of the Illinois legislature so much as the charge for trans-
portation, and if each one of the States through whose terri-
tories these goods are transported can fix its own rules for 
prices, for modes of transit, for times and modes of delivery, 
and all the other incidents of transportation to which the 
word ‘ regulation ’ can be applied, it is readily seen that the 
embarrassments upon interstate transportation, as an element 
of interstate commerce, might be too oppressive to be sub-
mitted to. . . . As restricted to a transportation which 
begins and ends within the limits of the State, it, the regula-
tion, may be very just and equitable, and it certainly is the 
province of the state legislature to determine that question. 
But when it is attempted to apply to transportation through 
an entire series a principle of this kind, and each one of the 
States shall attempt to establish its own rates of transporta-
tion, its own methods to prevent discrimination in freights, or 
to permit it, the deleterious influence upon the freedom of 
commerce among the States and upon the transit of goods 
through those States cannot be overestimated.”

In Illinois Central Railroad v. Illinois, stress was justly
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laid on the manifest purpose of Congress to establish a rail-
road in the centre of the continent, connecting the waters of 
the Great Lakes with those of the Gulf of Mexico, for the 
benefit of interstate commerce, as well as of the military and 
postal departments of the government.

A similar purpose has been manifested by Congress, in the 
legislation hereinbefore referred to, by authorizing the forma-
tion of continuous lines of transportation, by creating a per-
manent commission to supervise the transactions of railroad 
companies so far as they affect interstate commerce, and by 
employing such continuous and connecting roads for the 
transportation of its mails, troops and supplies.

These views by no means result in justifying the railroad 
company defendant in failing to supply the towns and villages 
through which it passes with trains adequate and proper to 
transact local business. Such failute is not alleged in this 
case, nor found to be a fact by the trial court. And if the 
fact were otherwise, the remedy must be found in suitable 
legislation or legal proceedings, not in an enactment to con-
vert through into local trains.

Some observations may be ventured on the reasoning em-
ployed in the opinion of the court. It is said:

“ In what has been said we have assumed that the statute 
is not in itself unreasonable. In our judgment this assump-
tion is not unwarranted. The requirement that a railroad 
company whose road is operated within the State shall cause 
three, each way, of its regular trains carrying passengers, if 
so many are run daily, Sundays excepted, to stop at any sta-
tion, city or village, of three thousand inhabitants, for a time 
sufficient to receive and let off passengers, so far from being 
unreasonable, will subserve the public convenience.”

But the question of the reasonableness of a public statute is 
never open to the courts. It was not open even to the Supreme 
Court of the State of Ohio to say whether the act in question 
was reasonable or otherwise. Much less does the power of 
the legislature of Ohio to pass an act regulating a railroad 
corporation depend upon the judgment or opinion of this court 
as to the reasonableness of such an act.
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And again : “ It was for the State of Ohio to take into con-
sideration all the circumstances affecting passenger travel 
within its limits, and, as far as practicable, make such regu-
lations as were just to all who might pass over the road in 
question. It was not bound to ignore the convenience of its 
own people, whether travelling on this road from one point 
to another within the State, or from places in the State to 
places beyond its limits, or the convenience of those outside 
the State who wish to come into it, and look only to the con-
venience of those who desired to pass through the State with-
out stopping.”

It was, I respectfully submit, just such action on the part 
of the State of Ohio, and just such reasoning made to sup-
port that action, that are forbidden by the Constitution of the 
United States and by the decisions of this court, hereinbefore 
cited. If each and eve>y State, through which these inter-
state highways run, could take into consideration all the cir-
cumstances affecting passenger travel within its limits, and 
make such regulations as, in the opinion of its legislature, are 
“just and for the convenience of its own people” then we 
should have restored the confusion that existed in commercial 
transactions before the adoption of the Constitution, and thus 
would be overruled those numerous decisions of this court, 
nullifying state legislation proceeding on such propositions.

Again it is said :
“ Any other view of the relations between the State and 

the corporation created by it would mean that the directors 
of the corporation could manage its affairs solely with refer-
ence to the interests of stockholders, and without taking into 
consideration the interests of the general public. It would 
mean not only that such directors were the exclusive directors 
of the manner in which the corporation should discharge the 
duties imposed upon it in the interest of the public, but that 
the corporation, by reason of being engaged in interstate 
commerce, could build up cities and towns at the ends of its 
line, or at favored points, and by that means destroy or retard 
the growth and prosperity of intervening points. It would 
mean that the defendant railway company could, beyond the
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power of the State to prevent it, run all of its trains through 
the State without stopping at any city within its limits, how-
ever numerous the population of such cities.”

I am unable to perceive, in the views that prevailed in the 
Louisiana and Illinois cases, any foundation whatever, for 
such observations. In those cases it was expressly conceded 
that, in the regulation of commerce within the State and in 
respect to the management of trains so engaged, the author-
ity of the state legislature is supreme. And, in the argument 
in behalf of the defendant company in this case, a similar 
admission is made.

It is fallacious, as I think, to contend that the Ohio leads- 
lation in question was enacted to promote the public interest. 
That can only mean the public interest of the State of Ohio, 
and the reason why such legislation is pernicious and unsafe 
is because it is based upon a discrimination in favor of local 
interests, and is hostile to the larger public interest and con-
venience involved in interstate commerce. Practically there 
may be no real or considerable conflict between the public 
interest that is local and that which is general. But, as the 
state legislatures are controlled by those who represent local 
demands, their action frequently results in measures detri-
mental to the interests of the greater public, and hence it is 
that the people of the United States have, by their constitu-
tion and the acts of Congress, removed the control and regu-
lation of interstate commerce from the state legislatures.

Countenance seems to be given, in the opinion of the major-
ity, to the contention that the power of Congress over the 
regulation of interstate commerce is not exclusive, by the 
observation that “the plaintiff in error accepted its charter 
subject necessarily to the condition that it would conform 
to such reasonable regulations as the State might, from time 
to time, establish, that were not in violation of the supreme 
law of the land. In the absence of legislation by Congress, it 
would be going very far to hold that such an enactment as the 
one before us is in itself a regulation of interstate commerce 
when applied to trains carrying passengers from one State 
to another.”
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But it has already been shown that Congress has legislated 
expressly in relation to interstate trains and railroads, has 
made rules and regulations for their control, and has estab-
lished a tribunal to make other rules and regulations.

Besides, as was observed by Mr. Webster, in his argument 
in Gibbons v. Ogden, 9 Wheat. 1,17: “ The State may legis-
late, it is said, whenever Congress has not made a plenary 
exercise of its power. But who is to judge whether Congress 
has made this plenary exercise of power. It has done all that 
it deemed wise; and are the States now to do whatever Con-
gress has left undone? Congress makes such rules as in its 
judgment the case requires, and those rules, whatever they 
are, constitute the system. All useful regulations do not 
consist in restraint; and that which Congress sees fit to 
leave free is a part of the regulation as much as the rest.”

Attention is called to the fact that in the cases of Hall v. 
De Cuir, Wabash Railway Company v. Illinois and Illinois 
Railroad v. Illinois, there were no specific regulations by 
Congress as to providing separate accommodations for white 
and black passengers, as to rates of freight to be charged on 
interstate commerce, or as to stopping through trains at pre-
scribed places, yet legislation by the States on those subjects 
was held void by this court as a trespass on the field of inter-
state commerce.

“ The power of Congress to regulate commerce among the 
several States when the subjects of that power are national 
in their nature, is also exclusive. The Constitution does not 
provide that interstate commerce shall be free, but, by the 
grant of this exclusive power to regulate it, it was left free, 
except as Congress might impose restraint. Therefore it has 
been determined that the failure of Congress to exercise this 
exclusive power in any case is an expression of its will that the 
subject shall be free from restrictions or impositions upon it by 
the several States.” In re Rahrer, 140 U. S. 545.

Mb . Justi ce  White  dissenting.
The statute is held not to be repugnant to the Constitution 

of the United States, because it is assumed to be but an exer-
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cise of the lawful police power of the State, providing for the 
local convenience of its inhabitants. On this hypothesis, the 
statute is held valid, although it is conceded that it indirectly 
touches interstate commerce and remotely imposes a burden 
thereon. To my mind the Ohio statute, however, does not 
come within the purview of the reasoning advanced to sup-
port it, and therefore such considerations become irrelevant, 
and it is unnecessary to form any judgment as to their 
correctness.

My conception of the statute is that it imposes, under the 
guise of a police regulation for local convenience, a direct 
burden on interstate commerce, and, besides, expressly dis-
criminates against such commerce, and therefore it is in con-
flict with the Constitution, even by applying the rules laid 
down in the authorities which are relied on as upholding its 
validity. Now, what does the statute provide? Does it re-
quire all railroads within the State to operate a given number 
of local trains and to stop them at designated points ? Not at 
all. It commands railroads, if they run three trains a day, to 
cause at least three of such trains to be local trains, by com-
pelling them to stop such trains at the places which the statute 
mentions. It follows then that under the statute one railroad, 
operating in the State, may be required to run only one local 
train a day and to stop such train, as the statute requires, and 
another railroad, reaching exactly the same territory and pass-
ing the same places, may be required to operate three trains 
a day and make the exacted stops with each of such trains. 
That is to say, although the same demands and the same local 
interest may exist as to the two roads, upon one is imposed a 
threefold heavier burden than upon the other. That this 
result of the statute is a discrimination it seems to me, in 
reason, is beyond question. If then the discrimination is 
certain, the only question which remains is, is it a discrimi-
nation against interstate commerce ? If it is, confessedly the 
statute is repugnant to the Constitution of the United States. 
Whence then does the discrimination arise and upon what does 
it operate? It arises, alone, from the fact that the statute 
bases its requirement, not upon the demands of local con-
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venience, but upon the volume of business done by the road, 
since it requires the road operating three trains to stop three 
as local trains, and the road operating one train to stop only 
one. But the number of trains operated is necessarily depend-
ent upon the amount of business done, and the amount of busi-
ness embraces interstate commerce as well as local business. 
But making the number of local trains dependent upon the 
volume of business is but to say that if a railroad has enough 
interstate business, besides its local business, to cause it to run 
one local and two interstate commerce trains each way each 
day, the increased trains thus required for the essential pur-
poses of interstate commerce shall be local trains, whilst an-
other railroad, which has no interstate commerce but only 
local business, requiring but one train a day, shall continue 
only to operate the one local train.

Whilst the power of the State of Ohio to direct all the rail-
roads within its territory, to operate a sufficient number of 
local trains to meet the convenience of the inhabitants of the 
State may be arguendo conceded—although such question 
does not arise in this case and is not therefore necessary in my 
opinion to be decided — that State cannot, without doing vio-
lence to the commerce clause of the Constitution of the United 
States, impose upon the railroads operating within its borders 
a burden based, not upon local convenience, but upon the 
amount of interstate commerce business which the roads may 
do, thereby causing every interstate commerce railroad to 
have a burden resting upon it entirely disproportioned to local 
convenience and greatly more onerous than that resting upon 
roads doing a local business, and which have not a sufficient 
interstate business to compel them to operate three trains. To 
answer this reasoning by saying that the statute does not com-
pel roads to operate the three trains and stop them, since it 
only compels them to stop them if they operate them, is to 
admit the discrimination, and to state the fact that the duty 
is not made by the statute dependent upon the local conven-
ience, but upon the whole volume of business, which of course 
therefore includes interstate commerce business.

As the statute makes its exaction depend not upon a rule
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by which the local wants are ascertained and supplied, but 
upon the business done, it therefore directly operates upon the 
volume of business, and only indirectly considers the possible 
local convenience. Under a law which thus proceeds, my 
mind refuses the conclusion that the law directly considers 
local convenience and only indirectly and remotely affects 
interstate commerce, when the reverse, it seems to me, is pat-
ent on the face of the statute. The repugnancy of the statute 
to the Constitution of the United States is shown by the prin-
ciple decided by this court in Osborne v. Florida, 164 U. S. 
650. In that case the State of Florida imposed a license on 
the business of express companies. In construing the statute, 
the Supreme Court of the State held that it applied only to 
business done solely within the State and not to business inter-
state in its character. This court, in reviewing; and affirming1 
the decision of the state court, said that as construed by the 
Florida court the statute was not repugnant to the Constitution, 
because it applied to business done solely within the State, and 
that the contrary would have been manifestly the case if, for the 
purpose of taxation, the State had taken into consideration the 
whole volume of business, including that of an interstate char-
acter. Now, if a taxing law of a State is repugnant to the Con-
stitution because it operates upon the whole volume of business, 
both state and interstate, a law of the character of that now 
under consideration, which operates upon the whole volume of 
business of a railroad, state and interstate, is equally repugnant 
to the Constitution of the United States.

Whether in the enactment of the statute it was intended to 
discriminate is not the question, for, whatever may have been 
the intention of the lawmaker, if the necessary effect of the 
criterion established by the law is to cause its enforcement to 
produce an unlawful discrimination against interstate com-
merce by imposing a greater burden on the roads engaged in 
such commerce than upon other roads which do a purely local 
business, the statute is, I think, repugnant to the Constitution 
of the United States, and should not be upheld.

For these reasons, without meaning to imply that I do not 
assent to the conclusions stated by my brethren who have also, 
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on other grounds, dissented, I prefer to place my dissent on 
what seems to me the discrimination which the statute inevita-
bly creates.

NUGENT v. ARIZONA IMPROVEMENT COMPANY.

APPEAL FROM THE SUPREME COURT OF THE TERRITORY OF

ARIZONA.

No. 119. Argued and submitted January 10,11,1899. — Decided February 20, 1899.

Under the act of March 8, 1895, of the legislature of the Territory of Ari-
zona, relating to convict labor and the leasing of the same, the board of 
control thereby created and given charge of all charitable, penal and 
reformatory institutions then existing, or which might thereafter be 
created in the Territory, could not dispense with the bond required by 
the statute to be given by the person or persons leasing the labor of the 
convicts, for the faithful performance of their contract; and no contract 
made by the board leasing the labor of the convicts could become bind-
ing upon the Territory, until a bond, such as the statute required, was 
executed by the lessee and approved by the board.

In this case as it appears that no such bond was executed, the plaintiff was 
not in a position to ask relief by mandamus.

The  case is stated in the opinion.

Mr. Charles F. Ainsworth, Attorney General of Arizona, 
and Mr. L. E. Payson for appellant, submitted on their brief.

Mr. Eugene S. Ives for appellee. Mr. L. H. Chalmers was 
on his brief.

Mr . Justi ce  Harlan  delivered the opinion of the court.

By an act of the legislative assembly of the Territory of 
Arizona, approved March 8, 1895, the governor and auditor 
of the Territory, together with one citizen to be appointed by 
the governor with the advice and consent of the council, 
were constituted a board of control and given charge oi au 
charitable, penal and reformatory institutions then existing or 
which might thereafter be created in the Territory.

It was provided by the ninth section of the act that the
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board of control, after qualifying and entering upon their 
duties, should have full control over the territorial insane asy-
lum, the territorial reform school and territorial prison, to-
gether with all property, buildings and lands belonging thereto 
or that should thereafter be acquired. That section further 
provided: “ Sixty days after the passage of this act they shall 
have the power and authority to enter into an agreement or 
agreements with a responsible person or persons, to lease on 
shares or for cash the property, buildings and lands or any 
part thereof now belonging to the Territory, wherever said 
buildings and lands may be located, or that may hereafter be 
acquired for the purpose of furnishing employment for the 
inmates of the said territorial prison and the said territorial re-
form school. The said board shall have the authority to con-
tract with a responsible person or persons to furnish the labor 
of the inmates now within the said reform school or said 
prison, or that may hereafter be confined therein, or any num-
ber of them, for the best interests of the Territory; provided, 
however, that at no time shall the labor of the inmates of the 
said territorial prison or territorial reform school be leased 
to any person or persons when the labor of the inmates of 
said institution is required upon any buildings or properties 
of the aforesaid institutions, and no lease or contract shall be 
made that will obligate the Territory to furnish tools, ma-
chinery or money, or make other expenditure other than the 
labor of the inmates, properly clothed and fed, and the proper 
guards for same, together with the use of the property, build-
ings and lands heretofore mentioned; provided, that no con-
tract or lease shall be made to extend for a term of more than 
ten years from the time of making said lease or contract. And 
the said board may contract to allow such labor to be per-
formed at any place either inside or outside the prison walls 
or the confines of the reform school, but if a contract be 
made to allow labor to be performed outside of the prison 
walls or confines of the reform school, it must be done under 
proper restrictions, having regard for the safety of the pris-
oners or inmates. A good and sufficient bond must be given 
by the person or persons leasing the labor of inmates of the
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aforesaid institutions for the faithful performance of such con-
tract; said bond to be approved by the board of control.” 
Laws of Arizona, 1895, pp. 20, 22.

This statute being in force, a written agreement was made 
December 2, 1896, between “the Territory of Arizona, by 
L. C. Hughes, Governor, C. P. Leitch, auditor, and M. H. 
McCord, constituting the board of control of the Territory 
of Arizona,” of the first part, and the State of Arizona Im-
provement Company, of the second part. That agreement 
contained among other provisions the following:

“ The party of the second part having submitted its good 
and sufficient bond for the faithful performance of this con-
tract, which said bond has been approved by the said board 
of control, and each of its members, and is herewith delivered 
and accepted, the said party of the first part, for and in con-
sideration of the covenants and agreements hereinafter men-
tioned, reserved and contained on their part, and on behalf of 
the said party of the second part to be done and kept and per-
formed, hath granted, bargained, demised, leased and to farm 
letten to said party of the second part, its successors and as-
signs, all that certain real estate; . . . also all the labor of 
the male convicts now in the territorial penitentiary, or who 
may hereafter be confined therein, to have and to hold the 
labor of said penitentiary convicts unto said party of the sec-
ond part, and to its assigns, for the term of ten years from 
the date of these presents; and the lands and premises above 
described for and during and until the end of the full term of 
ten years to be fully completed and ended, and it is further 
stipulated and agreed by and between the parties hereto that 
in the event of the removal of the territorial prison from 
Yuma County, Territory of Arizona, to any other portion of 
the Territory, such removal will in no way, manner, shape or 
form interfere with the conditions, stipulations and covenants 
of this contract and lease.

“ It is further understood, stipulated and agreed by ana 
between the parties hereto, that the party of the second part 
is to have the exclusive control of the labor of the convicts 
in the territorial prison from 8 o’clock a .m . to 5 o’clock p.m .,
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during the said term of ten years from the date of these pres-
ents, Sundays and legal holidays excepted.

“It is further agreed by and between the parties hereto 
that the party of the first part, or its agent or agents, will 
furnish the said convict labor to the party of the second part, 
at the place or places designated by the said party of the sec-
ond part, or its agents, in Yuma County, Arizona Territory, 
properly guarded, clothed, fed and ready to commence work 
at the hours and terms heretofore mentioned, and the party 
of the first part shall properly guard said convicts during the 
hours of labor. The party of the second part is to furnish all 
the tools and machinery necessary for the use of the convicts 
while at work under the conditions of this contract and lease, 
but the said party of the first part shall not be compelled to 
take outside of the prison, under guard, parties of less than 
five convicts. ...

“ The superintendent of the prison or agent of the Territory 
having the convicts in charge shall be required to furnish the 
convicts in such numbers as may be required from time to 
time up to the amount of all the able-bodied male convicts; 
to deliver them at such points or places in Yuma County, as 
may be demanded of him, by the party of the second part, 
its agent or agents. The party of the second part further 
agrees to keep a current and accurate account of the num-
ber of days worked by convicts, and on the first Monday 
of each calendar month to make a statement of the total 
number of days done the previous month by all the convicts 
employed by the said party of the second part, and shall 
furnish a copy of the said statement to the Superintendent 
of the territorial prison, properly verified by an agent of the 
company.

“The said party of the second part agrees to compensate 
the party of the first part for such convict labor as follows, to 
wit: The value of each convict’s labor shall be placed at 70 
cents per day, and as soon as the party of the first part has 
furnished convict labor at the rate of 70 cents per day, ag-
gregating the sum of sixteen hundred dollars, the party of the 
second part shall issue its perpetual water-right deed for eighty
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acres of land, of the water in its canal, when such canal is 
completed. . . .

“ It is further covenanted and agreed, by and between the 
parties hereto, that after the water rights hereinbefore pro-
vided for are earned by said party of the first part, then as 
soon as the labor of convicts at the rate of 70 cents per day, 
for each day’s labor, amounts to sixteen hundred dollars, the 
party of the second part shall issue water-right certificates for 
one eighty-acre water right. . . .

“ It is further stipulated by and between the parties hereto 
in consideration of the covenants herein contained, that the 
said party of the second part is to use such of said convicts’ 
labor----- this contract and lease as it may from time to time 
require, and such party of the second part need not commence 
to use any of said labor sooner than five months from the date 
hereof.

“It is further stipulated and agreed by and between the 
parties hereto, in consideration of the covenants herein con-
tained, to be performed by each of the parties hereto, and in 
consideration of the convict labor herein mentioned, that the 
lease of the lands herein described shall commence on and 
from the day when the water shall be conducted in the canal 
of the party of the second part to lands, convenient for the 
said water to be conducted upon the said lands hereinbefore 
described, and shall terminate ten years thereafter; and that 
the party of the second part shall pay to the party of the first 
part, as rent therefor, an annual sum, to be hereafter deter-
mined upon in cash, or at the option of the party of the second 
part, one half of the net products of the said lands; provided, 
however, that the said lease shall commence to run within four 
years from date.

“ It is further agreed, covenanted and declared that these 
presents are made, executed and delivered for the best interest 
of the Territory of Arizona, and for the purpose of furnishing 
employment for the inmates of the said territorial prison — 
the labor of said inmates being not required upon any build-
ings or properties of any institution of said Territory.”

On the 22d day of April, 1896, it was agreed in writing
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between the parties as follows: “ The time for commencing 
work under this contract is hereby extended to the 10th day 
of June, 1896, and it is fully understood and agreed by the 
parties hereto that this extension is in no way to affect the 
legal status of said contract. It is understood and agreed 
that the rights of the parties thereto are to remain in statu 
quo, and the extension herein made is not intended to ratify, 
alter or impair said contract or to give it any validity what-
soever that it does not before the signing of this instrument 
possess.”

Later, a supplemental agreement in writing was made be-
tween the same parties, but in the view which the court takes 
of this case it need not be set out in this opinion.

On the 26th day of May, 1896, the State of Arizona Improve-
ment Company filed its complaint in the district court of the 
third judicial district of the Territory in and for the county 
of Yuma, in which reference was made to the above agree-
ments with the board of control, and in which it was alleged 
that it was a corporation organized under the laws of the Ter-
ritory; that M. J. Nugent, a resident of Yuma County, was 
the superintendent of the territorial prison at Yuma, and as 
such had full control of the prisoners confined in that prison, 
subject only to the direction of the board of control of the 
Territory; that on the 25th day of May, 1896, the plaintiff 
company demanded in writing of said Nugent, superintendent 
aforesaid, that in pursuance of the contract between it and 
said board of control he furnish to plaintiff on the 2d day of 
June, 1896, at 8 a .m ., ten able-bodied male convicts out of the 
territorial prison at Yuma, properly guarded, on the outside 
of the gate of the territorial prison; that on the next day 
Nugent served a written notice on the plaintiff, whereby he 
peremptorily declined to furnish the convict labor at such 
time and place or at any time and place; and that the plain-
tiff had not a plain, speedy or adequate remedy in the ordinary 
course of law.

The complaint was supported by the affidavit of the presi-
dent of the plaintiff company.

The relief asked was that a writ of mandamus issue, directed
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to Nugent, superintendent of the territorial prison, directing 
and commanding him to furnish to the plaintiff ten able- 
bodied male convicts out of the territorial prison at Yuma, 
on the 2d day of June, 1896, on the outside of the prison gate 
at Yuma, properly guarded; and that plaintiff have such 
other and further relief as to the court seemed meet and just.

An alternative writ of mandamus was issued, and Nugent, 
as superintendent of the prison, excepted to the sufficiency 
of the complaint, and demurred thereto upon these grounds: 
1. That the complaint did not state facts sufficient to author-
ize a writ of mandamus. 2. That the plaintiff sought to com-
pel the performance of an act by the respondent as super-
intendent of the territorial prison which the law did not 
specially enjoin upon him as a duty resulting from his office. 
3. That the petition sought to compel the performance of 
a contract made by others and not by respondent. 4. That 
the alleged contract was void, because authorized only by a 
pretended law which was void.

Nugent also filed an answer, alleging, among other things, 
that there was a want of proper parties defendant; that the 
Territory had no power to hire out the convicts confined in 
the territorial prison who had not been sentenced to pun-
ishment with hard labor, nor to authorize the convicts to be 
taken out and away from the territorial prison where pun-
ishment and sentence was by confinement in such prison; 
that the board of control had no power to make the contract 
sought to be enforced; that the contract was itself without 
consideration and in violation of the act of March 8,1895, m 
that it was for a period of over ten years; that the contract 
took the entire convict labor for the period just named in 
violation of the provisions of the act providing that said labor 
should not be leased out when it was needed to work on the 
buildings and premises of the territory; and that the contract 
was against public policy in authorizing all the prisoners to be 
taken from the prison and to remain away from it in many 
cases for the entire period of their sentence.

The answer also averred “ that as the duly appointed, quali-
fied and acting superintendent of the territorial prison at
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Yuma, Arizona, previous to the service of the alternative writ 
herein, this defendant was advised and informed by the Hon-
orable B. J. Franklin, as Governor of the Territory of Arizona, 
that the said pretended contract mentioned in the application 
herein was and is of no valid force and effect, and further 
advised and informed in substance and to the effect that said 
contract was not of any legal force or binding effect upon 
said Territory or said board of control, and, among other 
things concerning the same, the said Honorable B. J. Franklin, 
acting as such Governor, authorized and directed this defend-
ant in substance and to the effect that in the event that the said 
State of Arizona Improvement Company should, by its officers 
or agents, make a demand upon this defendant to do or per-
form anything under the provisions of said contract, and espe-
cially if such demand should be made for the delivery of any 
prisoners confined in or inmates of said penitentiary to the said 
company, its officers or agents, at the gate of said prison or 
elsewhere, that this defendant, acting as such superintendent, 
should politely, but firmly, refuse such request or any request 
made or to be made under the provisions of said pretended 
contract; that acting under the advice and information given 
by the Honorable B. J. Franklin, Governor of this Territory, 
and of the direction of the head of the executive department 
of this Territory, this defendant alleges that he made the re-
fusal complained of in the application herein and not other-
wise. . . . Respondent further avers and gives the court 
to know that the State of Arizona Improvement Company has 
not, before the institution of these proceedings, executed and 
filed a good and sufficient bond enforceable in a court of law 
in any of the courts of this Territory for the faithful perform-
ance of said contract, as required by said pretended board of 
control act.”

The case was heard in the district court on the complaint 
and the demurrer and answer. The demurrer of the defend-
ant was overruled, and the contracts set forth in the complaint 
were the only evidence adduced at the trial. The defendant 
having declined to amend the pleadings or to offer further 
evidence, and having elected to stand upon the pleadings, the
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court found for the plaintiff, and ordered a peremptory writ 
of mandamus to issue.

A new trial having been refused, the case was carried to the 
Supreme Court of the Territory, where the judgment of the 
district court was affirmed.

We are of opinion that the Supreme Court of the Territory 
erred in affirming the judgment of the district court award-
ing a writ of mandamus against the defendant Nugent.

The statute under the authority of which the board of con-
trol made the contracts referred to in the complaint expressly 
required a good and sufficient bond to be given by the person 
or persons leasing the labor of inmates of the territorial prison 
for the faithful performance of such contract, which bond was 
to be approved by the board. The complaint asking for a 
mandamus against the superintendent of the prison did not 
distinctly allege the execution of such bond. But the answer 
of Nugent alleged that the defendant in error had not, prior 
to the institution of these proceedings, executed and filed a 
good and sufficient bond enforceable in a court of law in any 
court of the Territory for the faithful performance of its con-
tract, as required by the act of March 8, 1895. That act it is 
true did not in terms require the execution and delivery of 
a bond prior to or contemporaneously with the making of a 
contract with the board of control. But it is clear that the 
board could not dispense with the bond, and that no contract 
made by them leasing the labor of the convicts could become 
binding upon the Territory until a bond such as the statute 
requires was executed by the lessee and approved by the board. 
The recital in the agreement of December 2, 1896, that the 
lessee had submitted, and that the Board had approved, a 
good and sufficient bond for the faithful performance of that 
agreement, may have been made in the expectation that such 
a bond would be executed before the agreement became effec-
tive as between the parties. But as the case was heard upon 
the pleadings, without any evidence except the written agree-
ments between the board of control and the Improvement 
Company, the mere recital referred to cannot be taken as suf-
ficient to disprove the averment in the answer as to the non-
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execution of the required bond. If the plaintiff was entitled 
to the relief asked by a proceeding against the superintendent, 
without bringing the members of the board of control before 
the court, it should have shown by allegation and proof that 
the required bond had been executed. If no bond was exe-
cuted as required by the statute, the plaintiff was not in a 
position to ask relief by mandamus. The superintendent of 
the prison may not have been charged by law with knowledge 
of the provisions of the statute, but he was aware of its pro-
visions, and was bound not to allow the convicts to go beyond 
his control under an agreement that did not conform to the 
statute. An agreement unaccompanied by the required bond 
would not justify him in surrendering custody and control of 
the convicts or any of them. As it must be taken upon the 
present record that the Improvement Company never executed 
the bond required by the statute, the district court erred in 
giving any relief.

Under the circumstances, it may not be inappropriate to say 
that in the printed brief of the Attorney General of Arizona 
it is distinctly stated that no bond had ever been executed, 
and that statement is not disputed in the printed brief subse-
quently filed for appellee, nor was it disputed by counsel for 
appellee in oral argument.

Without expressing any opinion in reference to other ques-
tions discussed by counsel, some of which are important, the 
judgment of the Supreme Court of the Territory is for the 
reasons stated

Reversed, with directions to remand the case to the district 
court for such further proceedings as may he consistent 
with this opinion and with law, and it is so ordered.
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The Texas and Pacific Railway Company received at Bonham, in Texas, 467 
bales of cotton for transportation to Liverpool. It was to be taken by 
the company over its road to New Orleans, and thence to Liverpool by a 
steamship company, to which it was to be delivered by the railway com-
pany at its wharf in New Orleans. Each bill of lading contained the 
following, among other clauses : “ The terms and conditions hereof are 
understood and accepted by the owner, viz.: (1) That the liability of the 
Texas and Pacific Railway Company, in respect to said cotton, and under 
this contract, is limited to its own line of railway, and will cease, and 
its part of this contract be fully performed upon delivery of said cotton 
to its next connecting carrier; and in case of any loss, detriment or dam-
age done to or sustained by said cotton before its arrival and delivery at 
its final destination, whereby any legal liability is incurred by any carrier, 
that carrier alone shall be held liable therefor in whose actual custody 
the cotton shall be at the time of such damage, detriment or loss.” The 
cotton reached New Orleans in safety, and was unloaded at the wharf, and 
the steamship company was notified; but before it was taken possession 
of by that company it was destroyed by fire at the wharf. The owners 
in Liverpool having brought suit against the railway company to recover 
the value of the cotton, that company, on the facts detailed at length in 
the opinion of the court, contended that the cotton had passed out of its 
possession into that of the steamship company; or, if the court should 
hold otherwise, that its liability as common carrier had ceased, and that 
it was only liable as a warehouseman. Held, that the goods were still in 
the possession of the railway company at the time of their destruction; 
and that that company was liable to their owners for the full value as a 
common carrier, and not as a warehouseman.

The  case is stated in the opinion.

J/k Rush Taggart and Mr. Arthur H. Masten for plaintiff 
in error.

Mr. Treadwell Cleveland for defendants in error.
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This action was brought by the defendants in error, subjects 
of the Queen of Great Britain and Ireland, against the Texas 
and Pacific Railway Company, a corporation existing under 
an act of Congress approved March 3, 1871, c. 122, 16 Stat. 
573, and engaged in the business of a common carrier of mer-
chandise for hire. Its object was to recover the value of four 
hundred and sixty-seven bales of cotton destroyed by fire.

The complaint alleged that in the month of October, 1894, 
at Bonham, Texas, the plaintiffs delivered to the defendant 
railway company 500 bales of cotton, which it agreed to carry 
safely and securely at a through price or rate from the place 
of shipment to Liverpool, England, by way of New Orleans 
and there deliver the same on the payment of the freight; 
that the defendant failed to keep its agreement and to carry 
safely 467 of the bales of cotton to Liverpool, and there to 
deliver the same, although the plaintiffs had duly demanded 
delivery thereof and had been at all times ready and willing 
to pay the freight for the carriage; that through its negli-
gence and carelessness and without the fault of the plaintiffs 
those 467 bales, , worth $17,314.43, were on or about Novem-
ber 12,1894, wholly destroyed by fire at Westwego, Louisi-
ana, “at which time and place the same were in the possession 
of the defendant in the course of such carriage and .as a com-
mon carrier; ” and that the defendant has refused upon plain-
tiffs’ demand to pay the value of the cotton so destroyed.

The defendant admitted the destruction of the cotton by 
fire at the time and place named, but made such denial of 
the material allegations of the complaint as put the plaintiffs 
on proof of their case.

The plaintiffs having read in evidence the bills of lading, 
and made proof of the value of the cotton as shown by cer-
tain stipulations between the parties, rested their case. There-
upon the defendant moved the court to direct the jury to 
render a verdict in its behalf. That motion was denied with 
exceptions to the defendant. At the close of all the evidence 
the jury by direction of the court returned a verdict in favor
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of the plaintiffs for the sum of $14,068, and judgment for 
that sum with costs was entered against the defendant com-
pany. Upon writ of error to the Circuit Court of Appeals 
that judgment was affirmed. 51 U. S. App. 676.

The action was based upon four bills of lading issued by the 
railway company. Two of them were dated October 10th, and 
the others October 15th and October 23d respectively. They 
are alike in form, and identical in respect of the terms and 
conditions of the contract. Each one showed a receipt by the 
railway company of a given number of bales, “in apparent 
good order and well conditioned, of Castner & Co., for delivery 
to shippers’ order or their assigns, at Liverpool, England, he 
or they paying freight and charges as per margin; ” also, that 
the cotton received was to be carried “ from Bonham, Texas, 
to Liverpool, England, route, via New Orleans and Elder, 
Dempster & Co. steamship line.”

Each bill of lading contained also the following clauses:
“ The terms and conditions hereof are understood and 

accepted by the owner.
“ Upon the following terms and conditions, which are fully 

assented to and accepted by the owner, viz.:
“1. That the liability of the Texas and Pacific Railway 

Company, in respect to said cotton, and under this contract, 
is limited to its own line of railway, and will cease, and its 
part of this contract be fully performed upon delivery of said 
cotton to its next connecting carrier; and in case of any loss, 
detriment or damage done to or sustained by said cotton 
before its arrival and delivery at its final destination, whereby 
any legal liability is incurred by any carrier, that carrier alone 
shall be held liable therefor in whose actual custody the cot-
ton shall be at the time of such damage, detriment or loss.

“2. That the rate of freight for transportation of said 
cotton, specified in the margin hereof, is quoted and guaran-
teed with the distinct understanding and only on condition 
that the weight of said cotton is truly and correctly repre-
sented and stated; that said rate only includes the charge for 
transportation, and the specification of said rate shall not be 
taken as any guide for construction or evidence to extend this
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contract in other respects, or to bind the Texas and Pacific 
Railway Company to transport or to become in anywise 
responsible for said cotton after delivery thereof to its next 
connecting carrier, but shall only bind said company to pro-
tect said rate. . . .”

“ 5. It is further agreed that in case said cotton is found 
at point of delivery to have been injured by any of the ex-
cepted clauses specified in this bill of lading, the burden of 
proof shall be upon the owner of said cotton or claimant to es-
tablish that such injury resulted from the fault of the carrier.

“6. That the said cotton shall be transported from the 
port of New Orleans to the port of Liverpool, England, by 
the Elder, Dempster & Co. steamship line, with liberty to 
ship by any other steamship or steamship line; and upon 
delivery of said cotton to said ocean carrier at the aforesaid 
port this contract is accomplished, and thereupon and there-
after the said cotton shall be subject to all the terms and 
conditions expressed in the bills of lading and master’s receipt 
in use by the steamship or steamship company or connecting 
lines by which said cotton may be transported; and upon 
delivery of said cotton, at the usual place of delivery of the 
steamship or steamship lines carrying the same, at the port 
of destination the responsibility of the carriers shall cease.”

The facts out of which the case arises are these: The rail-
way company had warehouses and yards in New Orleans 
where its road terminated. Westwego is a branch station or 
terminal opposite that city. The company had a wharf with 
tracks and an office and sheds on it — the wharf having been 
constructed over the Mississippi River so that cars could be 
run upon the railroad tracks in its rear and unloaded, and so 
that vessels could come to its front to receive freight placed 
on it. The. cotton in question was unloaded at the wharf at 
various dates from October 22, to November 4, 1894, and was 
burned while on the wharf in the evening of November 12,

On each of the bills of lading are the following words: 
“T. & P. contract No. 44.” It does not appear that the 
shippers were informed what were the terms of that contract.
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It was in proof, however, that it was in substance a contract 
with the Elder, Dempster & Co. steamship line to connect 
with the Texas and Pacific Railway Company and receive 
from the latter 20,000 bales of cotton during the months 
of October, November and December, 1894, on the conditions 
specified on the reverse side of the contract. Those conditions 
do not affect the questions here presented, but it was proved 
that the railway and the steamship companies agreed that 
the place of delivery of the cotton under the contract between 
them should be the wharf at Westwego.

The mode in which the railway company and the steam-
ship company transacted business was as follows: Upon the 
shipment of cotton, bills of lading would be issued in Texas 
to the shipper. Thereupon the cotton would be loaded in the 
cars of the railway company and a way bill indicating the 
number and initial of the car, the number of the bill of lading, 
the date of shipment, the number of bales of cotton, the con-
signor, the consignee, the date of the bill of lading, the num-
ber of bales forwarded on that particular way bill, the marks 
of the cotton, the weight, rate, freights, amount prepaid, etc., 
would be given to the conductor of the train bringing the car 
to Westwego. Upon the receipt of the way bill and car at 
Westwego, a “ skeleton ” would be made out by the clerks at 
that place for the purpose of unloading the car properly. 
It contained the essential items of information covered by 
the way bill, and had also the date of the making of the 
skeleton. When this skeleton had thus been made out and 
the car had been pushed in on the side track in the rear of the 
wharf, it would be taken by a clerk known as a “ check clerk, 
and with a gang of laborers, wTho actually handled the cotton 
and were employed by the railway company, the car would 
be opened; and as the cotton was taken from the car bale by 
bale the marks would be examined to see that they corre-
sponded with the items on the skeleton, and the same were 
then checked. The cotton thus taken from the car was depos-
ited at a place on the wharf designated by the check clerk, 
and it would remain there until the steamship company came 
and took it away. After the checking of the cotton in this
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way to ascertain that the amounts, marks and general informa-
tion of the way bill were correct, the skeleton would be trans-
mitted to the general office of the Texas and Pacific Railway 
Company in New Orleans, which thereupon would make out 
what was designated as a “ transfer sheet ” that contained 
substantially the information contained in the way bill, and 
which being at once transmitted to the steamship company 
or its agents was a notification understood by the steamship 
company’s agents that cotton for their line was on the wharf 
at Westwego ready for them to come and take away. Upon 
the receipt of these transfer sheets the steamship company 
would collate the transfers relating to such cotton as was 
destined by them for a particular vessel, advise the railway 
company with the return of the transfers that this cotton, 
would be taken by the vessel named, and would thereupon 
send the vessel with their stevedores to the wharf at West-
wego. The clerk at Westwego would go around the wharf 
and by the aid of the transfers returned from the steamship» 
agents point out to the master or mate of the vessel, or the one 
in charge of the loading, the particular lots of cotton named in 
the transfers and designated for his vessel, and the stevedores 
and their helpers would thereupon take the cotton and put it 
on board the ship. In connection with the loading upon the 
vessel or after the cotton was pointed out in lots, the master 
or mate would sign a mate’s receipt for this cotton. The 
stevedores and all men employed in loading the vessel were 
wholly in the employ of the steamship company. The time 
of coming to take cotton from the wharf was entirely in the 
control of the steamship company. They sent for it as soon 
as they were ready.

This was conceded to have been substantially the method 
of business between the railway company and the steamship 
company.

Counsel for the railway company correctly states that on 
the morning of the fire, and on other occasions prior thereto 
both in October and November, the officers of the railway 
company gave verbal notice to the steamship company that 
the cotton was upon the wharf ready for the steamship com

VOL. CLXXin—23
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pany to take away and made request that the same should be 
removed; that the attention of the officers of the steamship 
company was called to the amount of cotton on the wharf 
which they had contracted to carry, and they were requested 
to move it at the earliest possible moment and to comply with 
their contract; and that in reply they said, in substance, that 
their ships had been delayed, the principal cause being certain 
labor troubles then existing in New Orleans with employes 
of the steamship companies, and another cause being the bad 
weather.

It may be taken as established by the evidence that the 
cotton in question was for some days before the fire in a posi-
tion on the wharf ready to be taken by the steamship company.

So far as the management of the wharf and the protection 
of the cotton against fire were concerned, the evidence failed 
to show any negligence on the part of the railway company.

The defendant moved for a verdict in its behalf upon two 
grounds : 1. The evidence showed a delivery of the cotton to 
the connecting carrier before the fire occurred. 2. If no de-
livery took place before the fire, there had been a sufficient 
tender of the cotton to the steamship carrier, and thereafter, 
in view of the facts, the railway company should be deemed 
to have held it as a warehouseman, and as there was no proof 
of negligence it was not liable for the value of the cotton.

The principal question arises out of that clause in the bill of 
lading providing that in case of any loss, detriment or damage 
done to or sustained by the cotton before its arrival and deliv-
ery at its final destination, whereby liability was incurred by 
any carrier, that carrier alone should be held liable therefor 
in whose actual custody the cotton should be at the time of 
such damage, detriment or loss. The Circuit Court of Ap-
peals and the Circuit Court concurred in the view that the 
cotton when burned was, within the meaning of the contract, 
in the actual custody of the railway company. It will not be 
disputed that in determining this question regard must be had 
to all the provisions of the contract. The clause declaring 
that the railway company should be deemed to have fully per-
formed its part of the contract “ upon delivery of said cotton
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to its next connecting carrier ” must be taken with the clause 
immediately following which makes that carrier alone liable 
who had actual custody of it at the time of the loss. The first 
thought suggested by these clauses, taken together, is that the 
parties recognized the possibility that it might be often diffi-
cult to determine what, as between carriers, in view of their 
relations to each other, would constitute a sufficient delivery 
to the connecting carrier. And in order to meet that difficulty 
the clause relating to actual custody wTas added, so as to 
indicate that the delivery intended, so far as liability to the 
shipper for loss was concerned, was not a constructive one, but 
such a delivery as involved actual custody of the cotton by the 
connecting carrier. We do not understand that counsel for 
the railway company dispute this general view. But they in-
sist that within the meaning of the contract, and under the 
facts disclosed by the evidence, the steamship company had 
actual custody of the cotton at the time it was burned. In 
support of their contention they rely principally upon Pratt v. 
Railway Company, 95 U. S. 43, 46, and the cases upon which 
that case largely rests — Merriam, v. Hartford & New Haven 
Railroad Co., 20 Conn. 354, and Converse v. Norwich de New 
York Transportation Co., 33 Conn. 166.

It is important to understand what were the facts upon 
which the judgment in Pratt v. Railway Company was based. 
According to the report of that case they were these:

The Grand Trunk Railway Company, engaged as a carrier 
in the transportation of property, had received at Montreal to 
be carried to Detroit certain goods shipped at Liverpool for 
St. Louis. The goods reached Detroit in the cars of that 
company on the 17th day of October, 1865, and were de-
stroyed by fire in the night of the succeeding day.

The company had no freight room or depot at Detroit, but 
it used there a single section or apartment in the freight depot 
of the Michigan Central Railroad Company, a building several 
hundred feet long, three or four hundred feet wide, and all 
under one roof. Its different sections were without partition 
walls between them. In the centre of the building there was 
a railroad track for cars to be loaded with freight. The sec-
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tion in that building used by the Grand Trunk Company was 
used only as a place for depositing goods and property that 
came over its road or that were delivered for shipment over 
it. In common with the rest of the building, that section 
was under the control and supervision of the Michigan Cen-
tral Company.

The Grand Trunk Company employed in its section two men, 
who checked freight coming into it. But all freight that came 
into that section was handled exclusively by the employes of 
the Michigan Central Company, and the Grand Trunk Com-
pany paid that company a fixed compensation per hundred-
weight for such work as well as for the use of its section.

Goods coming into that section from the Grand Trunk Rail-
road to be carried over the road of the Michigan Central Com-
pany, after being unloaded were deposited by the employes 
of the latter company in a certain place in the Grand Trunk 
section, from which they were loaded into the cars of the 
Michigan Central Company by its own employes, whenever 
that company was ready to receive them; and after being so 
placed the employes of the Grand Trunk Company did not 
further handle such goods.

Whenever the agent of the Michigan Central Company saw 
any goods deposited in the section of the freight building used 
by the Grand Trunk Company and which were to be carried 
over the line of the former company, he would call on the 
agent of the latter company in the building, and from the 
way bill exhibited by the agent of the Grand Trunk Company 
take a list of such goods, and would then for the first time 
learn their place of destination, together with the amount of 
freight charges due thereon. From the information thus 
obtained a way bill would be made out by the Michigan Cen-
tral Company for transportation of the goods over its line of 
railway, and not before.

The goods referred to in the Pratt case were taken from 
the Grand Trunk cars on the 17th day of October, 1865, and 
deposited in the apartment of the freight building used by 
the Grand Trunk Company in the place assigned for goods so 
destined.
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At the time the goods were forwarded from Montreal the 
way bill in accordance with usage in such cases was made out 
in duplicate, on which were entered a list of the goods, the 
names of the consignees, the places to which they were con-
signed, and the charges against them from Liverpool to 
Detroit. The conductor having charge of the train contain-
ing the goods would take one of these way bills, and on arriv-
ing at Detroit would deliver it to the checking clerk of the 
Grand Trunk Company, “ from which said clerk checked said 
goods from the cars into said section.” The other copy would 
be forwarded to the agent of the Grand Trunk Company at 
Detroit. “ It was the practice of the Michigan Central Rail-
road Company, before forwarding such goods, to take from 
said way bill in the custody of said checking clerk, in the 
manner aforesaid, the place of destination and a list of said 
goods, and the amount of accumulated charges, and to collect 
the same, together with its own charges, of the connecting 
carrier.”

This court, in view of these facts, said: “We are all of the 
opinion that these acts constituted a complete delivery of the 
goods to the Michigan Central Company, by which the liabil-
ity of the Grand Trunk Company was terminated. 1. They 
were placed within the control of the agents of the Michigan 
Company. 2. They were deposited by one party and received 
by the other for transportation, the deposit being accessory 
merely to such transportation. 3. No further orders or direc-
tions from the Grand Trunk Company were expected by the 
receiving party. Except for the occurrence of the fire, the 
goods would have been loaded into the cars of the Michigan 
Central Company, and forwarded, without further action of 
the Grand Trunk Company. 4. Under the arrangement 
between the parties, the presence of the goods in the precise 
locality agreed upon, and the marks upon them, ‘P. & F., 
St. Louis,’ were sufficient notice that they were there for 
transportation over the Michigan road towards the city of 
St. Louis; and such was the understanding of both parties.” 
Referring to the section of the freight building specially used 
by the Grand Trunk Company, the court -said : “ It was a por-
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tion of the freight house of the Michigan Company, in which 
a precise spot was selected or set apart, where the defendant 
might deposit goods brought on its road and intended for 
transportation over the Michigan road, and which, by usage 
and practice and the expectation of the parties, were then 
under the control of the Michigan Company, and to be loaded 
on its cars at its convenience, without further orders from 
the defendant.”

We do not think that the judgment in Pratt v. Railway 
Company controls the determination of the present case. In 
many important particulars the two cases are materially dif-
ferent. In the Pratt case the court proceeded upon the 
ground that the goods were deposited in a section of a freight 
building set apart by the connecting carrier, the owner of the 
building, for goods coming over the line of the first carrier to 
be transported in the cars of the connecting carrier to the 
place to which they were consigned, the goods having been 
unloaded by the employés of the connecting carrier and by 
them deposited in that section, to be put by such employés 
into the cars of that carrier at its convenience. It was a case 
in which the goods passed under the complete control and 
supervision and into the actual custody of the connecting 
carrier from the moment they were deposited in the section 
set apart for them.

In the case at bar, the facts plainly indicate that although 
the goods had been placed by the first carrier upon the wharf, 
and although that was the place at which the steamship com-
pany was to receive or usually received goods from the rail-
way company for further transportation, they were not m 
the actual possession or under the actual control of the con-
necting carrier at the time of the fire. The connecting car-
rier had not given a mate’s receipt for the cotton or assumed 
control of it. True, it had received notice that the goods 
were on the wharf and could be taken into possession, but 
such notice did not put the cotton into the actual custody of 
the connecting carrier. The opportunity given it to take pos-
session or its mere readiness to take possession was not under 
the contract equivalent to placing the cotton in the actua
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custody of the steamship line. The undertaking of the rail-
way company was to transport safely and deliver to the next 
connecting carrier. But its further express agreement was, 
in substance, that if any carrier incurred liability to the 
shipper in respect of the goods, that carrier alone was to be 
liable who, at the time the cotton was damaged or lost, had 
it in actual custody. In other words, the delivery to the con-
necting carrier which would, as between the first carrier and 
the shipper, terminate the liability of such carrier, must have 
been a delivery that put the cotton into the actual, not con-
structive, custody of the connecting carrier. To hold other-
wise is to eliminate from the contract the clause relating to 
actual custody. The entire argument of the learned counsel 
for the railway company in effect assumes that the contract 
means no more than it would mean if that clause were omitted. 
But the court cannot hold that that clause is meaningless, or 
that it was inserted in the contract in ignorance of the mean-
ing of the words “ actual custody.” Nor can it be supposed 
that the parties understood the contract to mean that the con-
necting carrier was to be deemed to have actual custody from 
the moment it could have taken actual custody if it had seen 
proper to do so. So far as the shipper was concerned, the 
actual custody of the first carrier could not cease until it was 
in fact displaced by the actual custody of the connecting car-
rier. It may be that the railway company has good ground 
for saying that, as between it and the connecting carrier, the 
latter was bound to take actual custody whenever the railway 
company was ready to surrender possession, and thereby re-
lieve the latter from possible liability to the shipper in the 
event of the loss of the cotton while in its custody. That is 
a matter between the two carriers, touching which we express 
no opinion. But we adjudge that the shipper cannot be com-
pelled, when seeking damages for the value of his cotton 
destroyed by fire in the course of its transportation, to look 
to any carrier except the one who had actual custody of it at 
the time of the fire. One of the conditions imposed upon him 
by the contract was that if any carrier became liable to him 
he should have no remedy except against the one having such
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actual custody. That remedy should not be taken from him 
by a construction of the contract inconsistent with the ordi-
nary meaning of the words used.

The two cases in the Supreme Court of Connecticut which 
were cited in Pratt v. Railway Co., undoubtedly sustain the 
principles announced in that case, but they do not militate 
against the views we have expressed in this case.

Merriam v. Hartford New Haven Railroad Co., 20 
Conn. 354, 360, was an action on the case for negligence on 
the part of a railroad company in the transportation and 
delivery of certain goods, and in which it was a question 
whether the goods had been delivered to the company before 
their destruction. After stating the general rule to be that, 
in order to charge a common carrier for the loss of property 
delivered to it for transportation, the property must be de-
livered into the hands of the carrier itself or its servant or 
some person authorized by the carrier to receive it, and that 
if it was merely deposited, in the yard of an inn, or upon a 
wharf to which the carrier resorts, or in the carrier’s cart, 
vessel or carriage, without the knowledge and acceptance of 
the carrier, its servants or agents, there would be no sufficient 
delivery to charge the carrier, the court said: “ But this rule 
is subject to any conventional arrangement between the par-
ties in regard to the mode of delivery, and prevails only where 
there is no such arrangement. It is competent for them to 
make such stipulations on the subject as they see fit; and 
when made, they, and not the general law, are to govern. 
If therefore they agree that the property may be deposited 
for transportation at any particular place, without any ex-
press notice to the carrier, such deposit merely would be a 
sufficient delivery. So if, in this case the defendants had not 
agreed to dispense with the express notice of the delivery of 
the property on their dock, actual notice thereof to them 
would have been necessary; but if there was such an agree-
ment, the deposit of it there, merely, would amount to con-
structive notice to the defendants, and constitute an acceptance 
of it by them. And we have no doubt, that the proof by the 
plaintiff of a constant and habitual practice and usage of the
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defendants to receive property at their dock for transporta-
tion, in the manner in which it was deposited by the plaintiff, 
and without any special notice of such deposit, was compe-
tent, and in this case, sufficient to show a public offer, by the 
defendants, to receive property for that purpose and in that 
mode; and that the delivery of it there accordingly by the 
plaintiff in pursuance of such offer should be deemed a com-
pliance with it on his part, and so to constitute an agreement 
between the parties by the terms of which the property, if so 
deposited, should be considered as delivered to the defendants 
without any other notice. Such practice and usage were tan-
tamount to an open declaration, a public advertisement, by 
the defendants, that such a delivery should of itself be deemed 
an acceptance of it by them for the purpose of transportation ; 
and to permit them to set up against those who had been 
thereby induced to omit it, the formality of an express notice, 
which had thus been waived, would be sanctioning the great-
est injustice and the most palpable fraud.”

Converse v. Norwich and New York Transportation Co., 
33 Conn. 166,181, involved the question whether certain goods 
had been delivered to the connecting carrier prior to ¿heir 
destruction by fire. The wharf and depot building in which 
the goods were deposited by the first carrier were owned by 
the connecting carrier, and the first carrier paid an annual 
rental for its use in its business. The court, among other 
things, said: “We have no difficulty in determining, indeed 
we must hold, that there was a mutual agreement, or tacit 
understanding equivalent to such an agreement, that the 
transportation company should place the through freight at 
that precise spot, and that the Northern road should take it 
from thence at a time convenient to them. The construction 
of the depot and the uniform usage are conclusive of it. The 
depot was constructed with a platform by the side of the track 
for the reception of goods to be taken from or. put into the 
cars; and on that platform the railroad company in the first 
and every instance of delivery by them placed their freight, 
and the transportation company at their convenience took it 
away and carried it on board their boat. And so the trans-
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portation company in like manner, in the first and every 
instance, placed there the freight for the Northern road’ 
and they at their convenience put it in their cars and took 
it away. And the usage was precisely the same with the 
Worcester road. . . . Upon this wharf and into the en-
closure the Northern road laid their track for the delivery 
and reception of freight to and from the transportation com-
pany. Both parties then contemplated a delivery and recep-
tion on this wharf and in this enclosure, and obviously in the 
precise manner actually pursued. . . . It is clear then that 
both the transportation company and the Northern road con-
templated that a placing of freight by either intended for the 
other upon that platform was all that either was to do by way 
of delivery of their freight to each other.”

It is to be observed that neither in the Pratt case nor in the 
Converse and Merriam cases was there any clause in the con-
tract between the parties to the effect that the shipper, in en-
forcing his claim for liability, should look alone to the carrier 
who had the actual custody of the goods at the time they were 
lost or destroyed. It is the clause of that character in the 
bill of lading now in suit which makes the judgments in the 
Pratt, Converse and Merriam cases inapplicable to the present 
case.

A further contention of the defendant is that at the time of 
the fire it held the goods, if at all, only as a warehouseman 
and not as a common carrier, and that the Circuit Court erred 
in not so instructing the jury. We cannot assent to this view. 
As the goods had not at the time of the fire passed into the 
actual custody of the steamship company, and as the contract 
expressly declared that if any carrier was liable for their de-
struction that one alone should be liable in whose actual cus-
tody the goods were when destroyed, the defendant could not 
escape responsibility by showing that the connecting carrier 
could by reasonable diligence have taken actual custody prior 
to the fire. In other words, it could not convert itself into a 
warehouseman by proving that it had, before the fire, ten-
dered the goods to the connecting carrier, and that the latter 
neglected, although without reasonable excuse, to take them
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into its actual custody. Even if this were not so, the sugges-
tion that the railway company had become a warehouseman 
before the fire occurred can be disposed of on the grounds 
stated by the Circuit Court of Appeals. Speaking by Judge 
Wallace, that court said : “ There is no room for the conten-
tion that the defendant had ceased to be a carrier and became 
a warehouseman. It had done no act evidencing its intention 
to renounce the one capacity and assume the other. Although 
it had requested the steamship line to remove the cotton, it 
had not specified any particular time within which compliance 
was insisted on, and had not given notice that the cotton would 
be kept or stored at the risk of the steamship line upon failure 
to comply with the request. The request to come and remove 
it ‘as soon as practicable ’ was, in effect, one to remove it at the 
earliest convenience of the steamship line. There is nothing 
in the case to indicate that the defendant had not acquiesced in 
the delay which intervened between the request and the fire.” 
51 U. S. App. 676, 686.

Under the views expressed in this opinion, it is unnecessary 
to enter upon a review of the numerous cases cited by counsel 
for the railway company in their able and elaborate brief to 
support the different propositions discussed by them.

We are of opinion that the Circuit Court did not err in 
directing a verdict for the plaintiff, and the judgment is

Affirmed.

UNITED STATES u JOHNSON.

CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR THE 

SECOND CIRCUIT.

No. 59. Submitted November 10, 1898. — Decided February 27, 1899.

n proceedings taken by a District Attorney of the United States, by order 
of the Attorney General at the request of the Secretary of War, and 
conducted under directions of the latter, to secure the condemnation of 
private lands within the limits of his district for the purpose of erecting



364 OCTOBER TERM, 1898.

Opinion of the Court.

fortifications thereon for the use of the United States, he is performing 
his official duties as District Attorney of the United States, and is not 
entitled to any extra or special compensation for them.

The  case is stated in the opinion.

Mr. Assistant Attorney General Boyd for the United States.

Mr. Jesse Johnson in person for Johnson.

Mb . Justi ce  Harlan  delivered the opinion of the court.

In the Circuit Court of the United States for the Eastern 
District of New York a judgment was rendered against the 
Government and in favor of the defendant in error Johnson 
for the sum of $6513.95. Of that amount $6500 represented 
the value of legal services rendered for the United States by 
Johnson, while he held the office of District Attorney for that 
district in proceedings in that court for the condemnation of 
certain lands for public purposes.

The case having been carried by writ of error to the Circuit 
Court of Appeals, certain questions of law arose as to which 
instructions are desired from this court — the controlling ques-
tion being whether Johnson was entitled, for the services 
rendered, to any compensation beyond the salary and emolu-
ments attached to his office.

The sections of the Revised Statutes (Title XIII, c. 16) upon 
the construction of which the answers to the questions pro-
pounded more or less depend are the following:

“ Sec . 355. No public money shall be expended upon any 
site or land purchased by the United States for the purpose of 
erecting thereon any armory, arsenal, fort, fortification, navy-
yard, customhouse, lighthouse or other public building, of 
any kind whatever, until the written opinion of the Attorney 
General shall be had in favor of the validity of the title, nor 
until the consent of the legislature of the State in which the 
land or site may be, to such purchase, has been given. The 
District Attorneys of the United States, upon the application
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of the Attorney General, shall furnish any assistance or infor-
mation in their power in relation to the titles of the public 
property lying within their respective districts. And the 
Secretaries of the Departments, upon the application of the 
Attorney General, shall procure any additional evidence of 
title which may be deemed necessary, and which may not be 
in possession of the officers of the Government, and the ex-
pense of procuring it shall be paid out of the appropriations 
made for the contingencies of the Departments respectively.”

“ Sec . 767. There shall be appointed in each District, except 
in the Middle District of Alabama, and the Northern District 
of Georgia, and the Western District of South Carolina, a 
person learned in the law, to act as Attorney for the United 
States in such District. . .

“ Sec . 770. The District Attorney for the Southern District 
of New York is entitled to receive quarterly for all his services 
a salary at the rate of six thousand dollars a year. For extra 
services the District Attorney for the District of California is 
entitled to receive a salary at the rate of five hundred dollars 
a year, and the District Attorneys for dll other districts at the 
rate of two hundred dollars a year.

“ Sec . 771. It shall be the duty of every District Attorney 
to prosecute in his district all delinquents for crimes and 
offences cognizable under the authority of the United States, 
and all civil actions in which the United States are concerned, 
and, unless otherwise instructed by the Secretary of the Treas-
ury, to appear in behalf of the defendants in all suits or pro-
ceedings pending in his district against collectors, or other 
officers of the revenue, for any act done by them or for the 
recovery of any money exacted by or paid to such officers 
and by them paid into the Treasury.”

“ Sec . 823. The following and no other compensation shall 
be taxed and allowed to attorneys, solicitors and proctors in 
the courts of the United States, to District Attorneys, clerks 
of the Circuit and District Courts, marshals, commissioners, wit-
nesses, jurors and printers in the several States and Territo-
ries, except in cases otherwise expressly provided by law. But 
nothing herein shall be construed to prohibit attorneys, solici-



366 OCTOBER TERM, 1898.

Opinion of the Court.

tors and proctors from charging to and receiving from their 
clients, other than the Government, such reasonable compen-
sation for their services, in addition to the taxable costs, as 
may be in accordance with general usage in their respective 
States, or may be agreed upon between the parties.

“Sec . 824. . «. . Forexamination by a District Attorney, 
before a Judge or commissioner, of persons charged with crime, 
five dollars a day for the time necessarily employed. For each 
day of his necessary attendance in a court of the United States 
on the business of the United States, when the court is held at 
the place of his abode, five dollars; and for his attendance 
when the court is held elsewhere, five dollars for each day of 
the term. . . .

“ Sec . 825. There shall be taxed and paid to every District 
Attorney two per centum upon all moneys collected or realized 
in any suit or proceeding arising under the revenue laws, and 
conducted by him, in which the United States is a party, 
which shall be in lieu of all costs and fees in such proceeding.”

“ Sec . 827. When a District Attorney appears by direction 
of the Secretary or Solicitor of the Treasury, on behalf of any 
officer of the revenue in any suit against such officer, for any 
act done by him, or for the recovery of any money received 
by him and paid into the Treasury in the performance of his 
official duty, he shall receive such compensation as may be 
certified to be proper by the court in which the suit is brought, 
and approved by the Secretary of the Treasury.”

“ Sec . 833. Every District Attorney, clerk of a District 
Court, clerk of a Circuit Court, and marshal, shall, on the first 
days of January and July, in each year, or within thirty days 
thereafter, make to the Attorney General, in such form as he 
may prescribe, a written return for the half year ending on said 
days, respectively, of all the fees and emoluments of his office, 
of every name and character, and of all the necessary expenses 
of his office, including necessary clerk hire, together with the 
vouchers for the payment of the same for such last half year. 
He shall state separately in such returns the fees and emolu-
ments received or payable under the bankrupt act; and every 
marshal shall state separately therein the fees and emoluments
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received or payable for services rendered by himself personally, 
those received or payable for services rendered by each of his 
deputies, naming him, and the proportion of such fees and 
emoluments which, by the terms of his service, each deputy is 
to receive. Said returns shall be verified by the oath of the 
officer making them.

“ Sec . 834. The preceding section shall not apply to the fees 
and compensation allowed to District Attorneys by sections 
eight hundred and twenty-five and eight hundred and twenty-
seven. All other fees, charges and emoluments to which a 
District Attorney or a marshal may be entitled by reason of 
the discharge of the duties of his office, as now or hereafter 
prescribed by law, or in any case in which the United States 
will be bound by the judgment rendered therein, whether pre-
scribed by statute or allowed by a court, or any judge thereof, 
shall be included in the semi-annual return required of said 
officers by the preceding section.

“ Sec . 835. No District Attorney shall be allowed by the 
Attorney General to retain of the fees and emoluments of his 
office which he is required to include in his semi-annual return, 
for his personal compensation, over and above the necessary 
expenses of his office, including necessary clerk hire, to be au-
dited and allowed by the proper accounting officers of the 
Treasury Department, a sum exceeding six thousand dollars a 
year, or exceeding that rate for any time less than a year.”

“Sec . 844. Every District Attorney, clerk and marshal 
shall, at the time of making his half-yearly return to the At-
torney General, pay into the Treasury, or deposit to the credit 
of the Treasurer, as he may be directed by the Attorney Gen-
eral, any surplus of the fees and emoluments of his office, 
which said return shows to exist over and above the compen-
sation and allowances authorized by law to be retained by him.”

“Sec . 1764. No allowance or compensation shall be made 
to any officer or clerk, by reason of the discharge of duties which 
belong to any other officer or clerk in the same or any other 
Department; and no allowance or compensation shall be made 
for any extra services whatever, which any officer or clerk may 
oe required to perform, unless expressly authorized by law.
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“ Sec . 1765. No officer in any branch of the public service 
or any other person whose salary, pay or emoluments are fixed 
by law or regulations, shall receive any additional pay, extra 
allowance or compensation, in any form whatever, for the dis-
bursement of public money, or for any other service or duty 
whatever unless the same is authorized by law, and the appro-
priation therefor explicitly states that it is for such additional 
pay, extra allowance or compensation”

By section 3 of the act of June 20, 1874, c. 328, 18 Stat. 85, 
109, it was provided that “ no civil officer of the Government 
shall hereafter receive any compensation or perquisites, di-
rectly or indirectly, from the Treasury or property of the 
United States beyond his salary or compensation allowed by 
law : Provided, That this shall not be construed to prevent 
the employment and payment by the Department of Justice 
of District Attorneys as now allowed by law for the perform-
ance of services not covered by their salaries or fees”

The facts to be considered in connection with these statu-
tory provisions are set forth in a statement accompanying the 
certificate of questions. They may be thus summarized :

By the fortification act of August 18, 1890, c. 797, 26 Stat. 
315, 316, appropriations were made for gun and mortar bat-
teries, as follows : “For construction of gun and mortar 
batteries for defence of Boston Harbor, two hundred and 
thirty-five thousand dollars; New York, seven hundred and 
twenty-six thousand dollars ; San Francisco, two hundred 
and sixty thousand dollars.”

The same act contained the following provision : “For the 
procurement of land, or right pertaining thereto, needed for 
the site, location, construction or prosecution of works for for-
tifications and coast defences, five hundred thousand dollars, 
or so much thereof as may be necessary, and hereafter the 
Secretary of War may cause proceedings to be instituted in the 
name of the United States, in any court having jurisdiction of 
such proceedings, for the acquirement by condemnation of any 
land, or right pertaining thereto, needed for the site, location, 
construction or prosecution of works for fortifications and 
coast defences, such proceedings to be prosecuted in accord-
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ance with the laws relating to suits for the condemhation of 
property of the States wherein the proceedings may be insti-
tuted : Provided, That when the owner of such land or rights 
pertaining thereto shall fix a price for the same, which in the 
opinion of the Secretary of War shall be reasonable, he may 
purchase the same at such price without further delay: Pro-
vided further, That the Secretary of War is hereby authorized 
to accept on behalf of the United States donations of land, or 
rights pertaining thereto, required for the above-mentioned 
purposes: And provided further, That nothing herein con-
tained shall be construed to authorize an expenditure, or to in-
volve the Government in any contracts for the future payment 
of money, in excess of the sums appropriated therefor.”

By the subsequent act of July 23, 1892, c. 233, 27 Stat. 257, 
258, five hundred thousand dollars, or so much thereof as was 
necessary, was appropriated “ for the procurement of land, or 
right pertaining thereto, needed for the site, location, con-
struction or prosecution of work for fortifications and coast 
defences.”

In the year 1891, at the special written request of the Sec-
retary of War, Johnson, being then United States District 
Attorney for the Eastern District of New York, was instructed 
by the Attorney General of the United States to institute 
proceedings on behalf of the Government of the United States 
for the condemnation for a mortar battery of certain lands 
on Staten Island, New York, adjacent to Fort Wadsworth in 
that district. With such instructions the Attorney General 
enclosed a copy of the Secretary’s request, and stated that he 
acted agreeably thereto.

Proceeding under the above employment in the name of 
the Government of the United States, Johnson took steps to 
acquire such lands by proceedings for their condemnation, 
and obtained decrees against the persons interested in them. 
In order to carry on such proceedings it was necessary that 
he should search and ascertain, and he did search and ascer-
tain, the titles to the lands sought to be condemned. After 
rendering these services, he presented two bills against the 
Government, which were approved and allowed by the Attor- 

vol . clxxhi —24
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ney Général, one being for $4000, and the other for $2500. 
These services were rendered by him in 1892 and were worth 
those suras respectively.

In the statement that accompanies the questions certified it 
is said that for many years before 1892, and for many years 
prior to Johnson’s employment, it was the custom and usage 
of the Government to pay to District Attorneys, under like 
employment and for like services, compensation outside of 
their annual salaries as fixed by statute at the sum of two 
hundred dollars.

Johnson had received from the United States for services 
(other than those above mentioned) rendered for the Govern-
ment in the year 1892, either as District Attorney or under 
employment or directions of the Attorney General, the sum 
of $2250.

In 1891 he rendered services to the Government in and 
about the acquisition of other lands in his district by con-
demnation proceedings. These services were rendered under 
employment similar to that above stated in acquiring lands 
for like purposes. For the services thus rendered in 1891 he 
was paid by the Government a sum exceeding six thousand 
dollars. He had also been paid for other services rendered 
to the Government in 1891 further and additional sums. The 
aggregate so paid for services in 1891 exceeded six thousand 
dollars by a sum which, together with the amounts paid to 
him as above stated for services rendered in 1892, equalled 
the sum of six thousand dollars. Such excess over six thou-
sand dollars existed and appeared after crediting and allow-
ing on the sums so received by him the necessary expenses of 
his office, including the necessary clerk hire, as audited and 
allowed to him in the years 1891 and 1892.

After the services rendered in 1892, and after the above 
sum of six thousand five hundred dollars had been allowed 
by the Attorney General as stated, the accounting officers of 
the United States caused a warrant on funds appropriated for 
the War Department to be drawn for the sum of six thousand 
five hundred dollars and “ conveyed into the Treasury of the 
United States.” That warrant “was drawn and conveyed’
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against and in payment of the amount which Johnson, for 
services rendered in 1891, had been paid in excess of the 
maximum fixed by section 835 of the Revised Statutes. Such 
conveyance and application were made by the Government 
without his consent, and except as above stated his claim for 
six thousand five hundred dollars has not been allowed or paid.

After the above services were rendered in 1892, Johnson 
requested that the amounts so allowed be paid by the officers 
of the Treasury, but those officers refused to audit or allow 
his bills or any part of the same except as above stated, and 
refused to allow or pay to him any part of the same.

Upon the trial in the Circuit Court it was admitted that 
the expense account of Johnson was $1018.23, which was 
allowed by the Attorney General; that if the amounts he 
received for services in obtaining lands in said district (which 
services were similar in nature, employment, etc., to those 
here claimed for) are to be computed as part of the amount 
limited by section 835 of the Revised Statutes, then he had 
received in excess of the amount so limited for the year 1891 
a sum which, added to the amounts received by him for the 
year 1892, (and which are fees and emoluments referred to 
by section 835 of the Revised Statutes,) equalled the sum of 
six thousand dollars and the legitimate office expenses of his 
office; and that if the services involved in this action and the 
other similar services stated above are to be accounted as a 
part of the maximum fixed by section 835 of the Revised 
Statutes, and if the Government, having paid him for one 
year in excess of such maximum, has the right to recoup, set 
off or counterclaim such overpayment against an amount 
otherwise due, then Johnson had no cause of action as set 
forth in his present suit.

The Circuit Court of Appeals desires information upon the 
following questions of law arising out of the above facts:

1. Whether Johnson is entitled to be paid the said sum of 
six thousand five hundred dollars for the services rendered by 
®l in the year 1892 ? This question is submitted without 

reference to the provisions of section 835 of the Revised 
statutes.
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2. Whether, if the first question be answered in the affirma-
tive, such compensation should be included in the fees and 
emoluments of claimant’s office within the meaning of sec-
tions 834, 835 and 844 of the Revised Statutes.

3. Whether, if both of the above questions are answered 
in the affirmative, the Government of the United States can, 
under the circumstances stated, apply the six thousand five 
hundred dollars as such sum was applied, on account of the 
payments made by the United States for services rendered by 
Johnson in the year 1891.

The Government contends that the services in question 
were such as the law required the District Attorney to render, 
and consequently that he could receive no special compensa-
tion therefor.

In support of this proposition the Assistant Attorney Gen-
eral refers to Gibson v. Peters, 150 U. S. 342, 347. That was 
an action against the receiver of a national bank to recover 
the value of legal services alleged to have been rendered or 
offered to be rendered by a District Attorney of the United 
States in a suit brought in the name of the receiver against 
one McDonald. In its opinion in that case this court referred 
to section 380 of the Revised Statutes providing that “all 
suits and proceedings arising out of the provisions of law 
governing national banking associations, in which the United 
States or any of its officers or agents shall be parties, shall be 
conducted by the District Attorneys of the several districts 
under the direction and supervision of the Solicitor of the 
Treasury,” and observed that the suit against McDonald was 
one embraced by that section, and that the receiver was, within 
its meaning, an officer and agent of the United States.

After referring also to sections 770, 823 to 827 inclusive, 
1764 and 1765, the court said : “It ought not to be difficult 
under any reasonable construction of these statutory provisions 
to ascertain the intention of Congress. A distinct provision 
is made for the salary of a District Attorney, and he cannot 
receive, on that account, any more than the statute prescribes. 
But the statute is equally explicit in declaring, in respect to 
compensation that may be ‘ taxed and allowed,’ that he sha
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receive no other than that specified in sections 823 to 827 in-
clusive, ‘ except in cases otherwise expressly provided by law.’ 
It also declares that no officer in any branch of the public 
service shall receive any additional pay, extra allowance or 
compensation, in any form whatever, for any service or duty, 
unless the same is expressly authorized by law, or unless the 
appropriation therefor explicitly states that it is for such addi-
tional pay, extra allowance or compensation. No room is left 
here for construction. It is not expressly provided by law that 
a District Attorney shall receive compensation for services per-
formed by him in conducting suits arising out of the provi-
sions of the national banking law in which the United States 
or any of its officers or agents are parties. Without such ex-
press provision, compensation for services of that character 
cannot be taxed, allowed or paid. Nor can the expenses of 
the receivership be held to include compensation to the Dis-
trict Attorney for conducting a suit in which the receiver 
is a party, for the obvious reason that the statute does not 
expressly provide compensation for such services. Congress 
evidently intended to require the performance by a District 
Attorney of all the duties imposed upon him by law, without 
any other remuneration than that coming from his salary, 
from the compensation or fees authorized to be taxed and 
allowed, and from such other compensation as is expressly 
allowed by law specifically on account of services named. 
Nothing in the last clause of section 823 militates against 
this view. On the contrary, the proper interpretation of that 
clause supports the conclusion we have reached. Its princi-
pal object was to make it clear that Congress did not intend to 
prohibit attorneys, solicitors and proctors, representing indi-
viduals in the courts of the United States, from charging and 
receiving, in addition to taxable fees and allowances, such 
compensation as was reasonable under local usage, or such as 
was agreed upon between them and their clients. But to pre-
vent the application of that rule to the United States, the 
words ‘other than the Government’ were inserted. The intro-
duction of those words in that clause emphasizes the purpose

to subject the United States to any system for compen-
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sating District Attorneys except that expressly established by 
Congress, and, therefore, to withhold from them any compen-
sation for extra or special services, rendered in their official 
capacity, which is not expressly authorized by statute. What-
ever legal services were rendered or offered to be rendered by 
the plaintiff in the McDonald suit were rendered or offered to 
be rendered by him as United States District Attorney, and 
in that capacity alone. As such officer he is not entitled to 
demand compensation for the services so rendered or offered 
to be rendered.”

The full scope of the decision in Gibson v. Peters is shown 
by this extract from the opinion in that case. The point in 
judgment was that the services rendered by Gibson were in 
discharge of duties imposed upon him by law in relation to 
suits of a particular kind, and as no statute made provision 
for additional or special compensation for such services, his 
claim against the United States for extra pay could not be 
allowed.

In United States v. Winston, 170 U. S. 522, 525, which in-
volved the question whether the District Attorney of the 
United States for the District of Washington could be al-
lowed special compensation for services rendered by direc-
tion or at the instance of the Attorney General in a case in 
the Circuit Court of Appeals for the Ninth Circuit sitting at 
San Francisco, it was held that the duties of the claimant as 
District Attorney of the United States were limited by the 
boundaries of his district; and that while he was required to 
discharge all his official duties within those boundaries, he was 
not required to go beyond them. The court said: “When-
ever the Attorney General calls upon a District Attorney to 
appear for the Government in a case pending in the Court of 
Appeals, he is not directing him in the discharge of his official 
duties as District Attorney, but is employing him as special 
counsel. The duties so performed are not performed by him 
as District Attorney, but by virtue of the special designation 
and employment by the Attorney General, and the compensa-
tion which he may receive is not a part of his compensation 
as District Attorney or limited by the maximum prescribe
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therefor. It seems to us that this is the clear import of the 
statutes, and we have no difficulty in agreeing with the Court 
of Appeals in its opinion upon this question.”

In Ruhm v. United States, 66 Fed. Rep. 531, 532, it was 
held that as it is the duty of a District Attorney to prosecute 
in his district all civil actions in which the United States are 
concerned, he is not entitled to extra compensation for con-
ducting a suit to recover pension money fraudulently secured.

The controlling question, therefore, in the present case is, 
whether Johnson was under a duty imposed upon him as Dis-
trict Attorney to perform the services for which he here claims 
special compensation. If such was his duty as defined by law, 
then he is forbidden by statute from receiving any special 
compensation on account of such services ■— this, for the rea-
son that no appropriation for such compensation has been made 
by any statute explicitly stating that it was for such addi-
tional pay, extra allowance or compensation. §§ 1764, 1765. 
On the other hand, if his duties as District Attorney did not 
embrace such services as he rendered, and for which he here 
claims special compensation, then he is entitled to be paid there-
for without reference to the regular salary, pay or emoluments 
attached to his office.

What relations did the District Attorney have, by virtue 
of bis office, with the proceedings instituted in his district for 
the condemnation of land under the act of 1890 relating to 
gun and mortar batteries for the defence of New York ? That 
act authorized the Secretary to cause condemnation proceed-
ings to be instituted, in the name of the United States — such 
proceedings to be prosecuted in accordance with the laws re-
lating to suits for the condemnation of property in the States, 
wherein the proceedings were instituted. The application of 
the Secretary to the Attorney General was doubtless made 
under the provisions of the act of August 1, 1888, c. 728, 25 
Stat. 357, providing that in every case in which the Secretary 
of the Treasury, “ or any other officer of the Government has 
been, or hereafter shall be, authorized to procure real estate 
for the erection of a public building or for other public uses, 
be shall be, and hereby is, authorized to acquire the same for
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the United States by condemnation under judicial process, 
whenever in his opinion it is necessary or advantageous to the 
Government to do so, and the United States Circuit or District 
Courts of the district wherein such real estate is located shall 
have jurisdiction of proceedings for such condemnation, and 
it shall be the duty of the Attorney General of the United 
States, upon every application of the Secretary of the Treas-
ury, under this act, or such other officer, to cause proceedings 
to be commenced for condemnation, within thirty days from 
the receipt of the application at the Department of Justice.” 
By the same act it was provided that “ the practice, pleadings, 
forms and modes of proceeding in causes arising under the 
provisions of this act shall conform, as near as may be, to the 
practice, pleadings, forms and proceedings existing at the time 
in like causes in the courts of record of the State within which 
such Circuit or District Courts are held, any rule of the court 
to the contrary notwithstanding.”

This statute being in force, the Attorney General directed 
the defendant in error as District Attorney to institute on 
behalf of the Government the condemnation proceedings 
desired by the Secretary of War. It was of course not con-
templated by Congress that the Attorney General should be 
away from the National Capital in order to give his personal 
attention to the conduct of such proceedings. He therefore 
directed the District Attorney of the district in which the 
lands were situated to institute and prosecute the required 
proceedings. Could the District Attorney have declined to 
represent the United States in such proceedings upon the 
ground that he was not required by law to do so in his official 
capacity ? The answer to that question depends upon the con-
struction to be given to section 771 of the Revised Statutes 
which defines generally the duties of District Attorneys. That 
section, as we have seen, makes it the duty of every District 
Attorney to prosecute in his district, not only all crimes and 
offences cognizable under the authority of the United States, 
but “ all civil actions in which the United States are concerned. 
We are of opinion that within the reasonable meaning of that 
section the proceedings instituted in the Federal court by Dis-
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trict Attorney Johnson to condemn the lands in question for 
the benefit of the United States constituted a civil action in 
which the Government was concerned ; and that in following 
the directions of the Attorney General to institute such pro-
ceedings and have the lands referred to condemned for the 
United States, he was only discharging an official duty im-
posed upon him by statute. It would involve a very narrow 
construction of section 771 to hold that judicial proceedings 
in a court of the United States to condemn lands for the use 
of the Government were not civil actions in which the United 
States was concerned. We think that when he attended court 
in the prosecution of those proceedings he was, within the 
meaning of section 824, “ on the business of the United 
States.”

Under the interpretation placed by us upon sections 771 and 
824, it results that according to the principle announced in 
Gibson v. Peters the defendant in error having been under a 
duty to represent the United States in the condemnation pro-
ceedings referred to, and there being no statute explicitly 
allowing him extra compensation for the services rendered 
by him in and about those proceedings, his present claim 
must be disallowed.

This conclusion it is contended is not consistent with the 
usage and custom which has obtained in the Executive Depart-
ments of the Government for many years prior to the year 
1892. How long such usage or custom prevailed, upon what 
specific grounds it rested, and in what way it is evidenced, 
does not appear from the statement of facts accompanying the 
certificate of questions. The opinions of Attorneys General 
to which our attention has been called by counsel certainly 
do not cover the precise question now before us. Some of 
them hold that a District Attorney is entitled to special com-
pensation for representing the interests of the United States 
in suits in state courts — services in such courts not being 
required by the statutes regulating his official duties. That 
ls a question not involved in the present case. We perceive 
no reason for holding that there has been any such long- 
continued practical interpretation by the Executive Depart-



378 OCTOBER TERM, 1898.

Opinion of the Court.

ments of the Government of sections 1764 and 1765 of the 
Revised Statutes, brought forward from the acts of March 3 
1839, c. 82, 5 Stat. 337, 349, § 3; August 23, 1842, c. 183, 5 
Stat. 510, § 2; and August 26, 1842, c. 202, 5 Stat. 525, § 12; 
as to justify this court in departing in any degree from such 
an interpretation of those sections as is required by the obvious 
import of the words found in them. Such a practice may be 
resorted to in aid of interpretation, but it cannot be recognized 
as controlling when the statute to be interpreted is clear and 
explicit in its language and its meaning not doubtful. United 
States n . Graham, 110 U. S. 219, 221; United States v. Healey, 
160 U. S. 136, 141.

It may, however, be observed that some of the opinions of 
Attorneys General rest upon rules of construction that forbid 
the allowance of the claim of the defendant in error. In 1855, 
special or extra compensation was claimed by a District Attor-
ney for services rendered under employment by the Navy 
Department in a certain case in a Circuit Court of the United 
States in which the Government was a party. Attorney Gen-
eral Cushing referred to the act of February 26,1853, regulat-
ing “the fees and costs to be allowed clerks, marshals and 
attorneys of the Circuit and District Courts of the United 
States, and for other purposes.” 10 Stat. 161, c. 80. That 
act declared, among other things, that in lieu of the compen-
sation then allowed to the officers named, no other compen-
sation should be taxed and allowed. It also established for 
District Attorneys a fee for each day “of his necessary 
attendance in a court of the United States on the business 
of the United States.” The provisions of the act of 1853 
have been preserved in Chapter sixteen of Title XIII of the 
Revised Statutes. After referring to some former opinions 
given by him, Mr. Cushing said: “ But in a matter like that 
now before me, which is of the direct official business of a 
District Attorney in the court of the United States for his 
district, which is of the very class of business for which the 
act of 1853 expressly and in plain terms provides, and as to 
which any other compensation is emphatically excluded by 
the strong terms of that act, it does not appear to me that
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any extra or special compensation can be lawfully paid to 
the District Attorney. Nor, in my judgment, is the case 
taken out of the general rule by the fact that the suit con-
cerns immediately the business of the Navy Department, and 
has been the subject of instructions from the Secretary of the 
Navy. All the civil business of the Government concerns some 
one of its Departments, and may require the attention of its 
Head. It cannot be that a suit in the name of the United 
States, pending in the District or Circuit Court, is out of the 
scope of the regular duty of a District Attorney because of its 
arising in the business of the Navy Department rather than 
the Treasury or any other Department; nor that in such a 
case the service of the District Attorney becomes that of 
counsel specially retained by the Department. This latter 
enactment must have been designed, it seems to me, for con-
tingencies, where a Head of Department needs professional 
services in a case not provided for by the particular terms of 
the law, and the special compensation to a District Attorney 
for the performance of such a service must depend on that 
fact, not on the fact that he has been instructed by the Head 
of the Department. A contrary construction would lay the 
foundation for extra compensation to District Attorneys in 
almost every case in which they appear in civil actions in 
which the United States are concerned.” 7 Op. 84, 86.

At a later date, May 25, 1858, Attorney General Black had 
before him an application for special allowance to a District 
Attorney for services rendered by him. The claim, he said, 
involved three questions, the first of which was: Can the 
District Attorney, in any case, charge more for his services 
than the fee-bill expressly allows? He said : “The first ques-
tion does not, for a moment, admit of any other reply than a 
direct negative: the District Attorney can receive such com-
pensation, and such only, as the fee-bill gives. This is not 
only the general policy of the Government, but it is expressly 
declared to be the will of Congress by the act of 1853. When, 
therefore, a District Attorney makes a charge against the 
Treasury for services, he must support it by showing some 
clause in the fee-bill which authorizes him to receive what he
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claims. When a duty is enjoined upon him by the law of his 
office and not merely by the request of a Department, he is 
bound to perform it and take as compensation what the law 
gives him. That is his contract; and if it be a bad one for 
him he has no remedy but resignation. The subject is not 
open to a new bargain between him and any other officer of 
the Government. All criminal prosecutions and all civil suits 
in which the United States are a party of record fall within 
this principle. In them no charge for extra services can be 
legally allowed, though it be true that some of them, require an 
amount of labor and skill for which the compensation allowed 
by the fee-bill is altogether inadequate. I cannot make out, in 
any way satisfactory to my own mind, the ingenious distinc-
tion which would pay the officer as attorney what the fee-bill 
gives, and then pay him besides a quantum meruit for manag-
ing the same case as counsel.” 9 Op. 146, 147.

In an opinion rendered March 13, 1888, Attorney General 
Garland, upon an extended review of the adjudged cases, said: 
“ From these authorities it may be derived that the elements 
necessary to justify the payment of compensation to an officer 
for additional services are, that they shall be performed bv 
virtue of a separate and distinct appointment authorized by 
law ; that such services shall not be services added to or con-
nected with the regular duties of the place he holds; and that 
a compensation, whose amount is fixed by law or regulation, 
shall be provided for their payment.” 19 Op. 121, 125,126.

The same views were expressed by the Second Comptroller 
of the Treasury in an opinion delivered by him as late as 1893 
in Earharts case. Cousar’s Dig. 12.

We are of opinion that Congress intended by sections 1764 
and 1765 to uproot the practice under which, in the absence 
of any statute expressly authorizing it, extra allowances or 
special compensation were made to public officers for services 
which they were required to render in consideration only of 
the fixed salary and emoluments established for them by law. 
Our duty is to give effect to the legislation of Congress, and 
not to defeat it by an interpretation plainly inconsistent with 
the words used.
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The conclusion is that as the defendant in error was under 
a duty as District Attorney to represent the United States in 
the condemnation proceedings referred to (§ 771); as his 
attendance in court on- those proceedings was on the business 
of the United States (§ 824)-; as no statute provides for extra 
or special compensation for services of that character; and as 
the existing statutes declare that no officer in any branch of 
the public service shall directly or indirectly, or in any form 
whatever, receive from the Treasury of the United States any 
additional pay, extra allowance or compensation, unless the 
same be authorized by law and the appropriation therefor 
expressly states that it is for such additional pay, extra allow-
ance or compensation, Rev. Stat. §§ 1764, 1765, act of June 
20,1874, c. 328, the claim of the defendant in error must be 
rejected, and judgment rendered for the United States.

For the reasons stated the first question is answered in the 
negative • and under the certificate the answer to the other 
questions becomes both unnecessary and immaterial. It 
will be so certified.

Me . Justic e Shiras  and Mr . Justice  Peckham  dissented.

UNITED STATES v. MATTHEWS.

APPEAL FROM THE COURT OF CLAIMS.

No. 79. Argued December 8, 1898. —Decided March 6, 1899.

The authority conferred upon the Attorney General by the act of March 
3,1891, c. 542, 26 Stat. 985, to offer rewards for the detection and prose-
cution of crimes against the United States, preliminary to the indictment, 
empowered him to authorize the marshal of the Northern District of 
Florida to offer a reward for the arrest and delivery of a person accused 
of the committal of a crime against the United States in that district, 
the reward to be paid upon conviction ; and a deputy marshal, who had 
complied with all the conditions of the offer and of the statute, was 
entitled to receive the amount of the reward offered.
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The  case is stated in the opinion.

Mr. Assistant Attorney General Pradt for appellants. Mr. 
John G. Capers was on his brief.

Mr. Richard R. McMahon and Mr. George A. King for 
appellees.

Mr . Justice  Whit e  delivered the opinion of the court.

The court below held that the plaintiffs were entitled to re-
cover the sum by them claimed, 32 C. Cl. 123, and the United 
States prosecutes this appeal. The origin of the controversy 
and the facts upon which the legal conclusion of the court was 
rested are these: The two plaintiffs were, one a regular and the 
other a specially appointed deputy marshal. They claimed five 
hundred dollars, the sum of a reward offered by the Attorney 
General for the arrest and conviction of one Asa McNeil, who 
was accused of having been concerned in the killing of one or 
more revenue officers at a village jn Holmes County, Florida. 
McNeil was arrested by the officers in question, tried and 
convicted. This suit was brought in consequence of a refusal 
to pay the reward. The act of March 3, 1891, c. 542, 26 Stat. 
948, 985, “ making appropriations for sundry civil expenses of 
the government for the fiscal year ending June the thirtieth, 
eighteen hundred and ninety-two, and for other purposes,” 
under the heading “ Miscellaneous,” contained the following 
appropriation: “ Prosecution of crimes; for the detection and 
prosecution of crimes against the United States, preliminary 
to indictment . . . under the direction of the Attorney 
General,, . . . thirty-five thousand dollars.” Under the 
authority thus conferred the Attorney General, on July 31, 
1891, addressed a letter to the marshal of the Northern Dis-
trict of Florida, saying: “Your letter of July 24 is received. 
You are authorized to offer a reward of five hundred dollars 
(500) for the arrest and delivery to you, at Jacksonville, of 
Asa McNeil, chief of conspirators, who fired upon revenue 
deputies at Bonifay, Holmes County, last fall, this reward
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to be paid upon conviction of said McNeil.” A capias for 
the arrest of McNeil was executed by the deputies in ques-
tion on the 11th day of July, 1892, the court below finding 
that the arrest was due to their exertions.

Beyond doubt the appropriation empowered the Attorney 
General to make the offer of reward, and hence in doing so 
he exercised a lawful discretion vested in him by Congress. 
It is also clear that the offer of the reward made by the At-
torney General was broad enough to embrace an arrest made 
by the deputies in question. If then the right to recover is 
to be tested by the provisions of the statute and by the lan-
guage of the offer of reward, the judgment below was cor-
rectly rendered. The United States, however, relies for 
reversal solely on two propositions, which it is argued are 
both well founded. First. That as at common law it was 
against public policy to allow an officer to receive a reward 
for the performance of a duty which he was required by law 
to perform, therefore the statute conferring power on the 
Attorney General and the offer made by him in virtue of 
the discretion in him vested, should be so construed as to 
exclude the right of the deputies in question to recover, since 
as deputy marshals an obligation was upon them to make the 
arrest without regard to the reward offered. Second. That 
even although it be conceded that the officers in question 
were otherwise entitled to recover the reward, they were 
without capacity to do so because of the general statutory 
provision forbidding “officers in any branch of the public 
service or any other person whose salary, pay or emoluments 
are fixed by law or regulations,” from receiving “ any addi-
tional pay, extra allowance or compensation in any form 
whatever,” (Rev. Stat. § 1765,) and because of the further 
provision “ that no civil officer of the government shall here-
after receive any compensation or perquisites, directly or in-
directly, from the Treasury or property of the United States 
beyond his salary or compensation allowed by law. . . .” 
Act of June 20, 1874, c. 328, 18 Stat. 85, 109. The first of 
these contentions amounts simply to saying that though the 
act of Congress vested the amplest discretion on the subject
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in the Attorney General, and although that discretion was by 
him exercised without qualification or restriction, it becomes 
a matter of judicial duty in construing the statute and in in-
terpreting the authority exercised under it to disregard both 
the obvious meaning of the statute and the general language 
of the authority exercised under it by reading into the statute 
a qualification which it does not contain and by inserting in 
the offer of reward a restriction not mentioned in it, the argu-
ment being that this should be done under the assumption 
that it is within the province of a court to disregard a statute 
upon the theory that the power which it confers is contrary 
to public policy. It cannot be doubted that in exercising the 
powers conferred on him by the statute, the Attorney Gen-
eral could at his discretion have confined the reward offered 
by him to particular classes of persons. To invoke, however, 
judicial authority to insert such restriction in the offer of re-
ward when it is not there found, is to ask the judicial power 
to exert a discretion not vested in it, but which has been 
lodged by the lawmaking power in a different branch of the 
Government. Aside from these considerations the contention 
as to the existence of a supposed public policy, as applied to 
the question in hand, is without foundation in reason and 
wanting in support of authority.

It is undoubted that both in England and in this country 
it has been held that it is contrary to public policy to enforce 
in a court of law, in favor of a public officer, whose duty by 
virtue of his employment required the doing of a particular 
act, any agreement or contract- made by the officer with a 
private individual, stipulating that the officer should receive 
an extra compensation or reward for the doing of such act. 
An agreement of this character was considered at common 
law to be a species of quasi extortion, and partaking of the 
character of a bribe. Bridge v. Cage, Cro. Jac. 103; Badow 
v. Salter, Sir Wm. Jones, 65; Stotesbury v. Smith, 2 Burr. 
924; Hatch n . Hann, 15 Wend. 44; Gillmore v. Lewis, 12 
Ohio, 281; Stacy v. State Bank of Illinois, 4 Scam. 91; Davies 
v. Burns, 5 Allen, 349; Brown v. Godfrey, 33 Vt. 120; Mor-
rell v. Quarles, 35 Ala. 544; Day v. Putnam Ins. Co., Io
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Minn. 408, 414; Hayden v. Souger, 56 Ind. 42; Hatter of 
Russell's Application, 51 Conn. 577; Ring v. Devlin, 68 Wis. 
384; St. Louis &c. Railway v. Grafton, 51 Ark. 504. The 
broad difference between the right of an officer to take from 
a private individual a reward or compensation for the per-
formance of his official duty, and the capacity of such officer 
to receive a reward expressly authorized by competent legis-
lative authority and sanctioned by the executive officer to 
whom the legislative power has delegated ample discretion 
to offer the reward, is too obvious to require anything but 
statement.

Nor is there anything in the case of Pool v. Boston, 5 Cush. 
219, tending to obscure the difference which exists between 
the offer of a reward by competent legislative and executive 
authority and an offer by one not having the legal capacity 
to do so. In that case, the plaintiff, a watchman in the em-
ploy of the city of Boston, while patrolling the streets, in the 
ordinary performance of his duty, discovered and apprehended 
an incendiary, who was subsequently convicted. The action 
was brought to recover the amount of a reward which the 
city government had offered “ for the detection and convic-
tion of any incendiaries ” who had set fire to any building in 
the city, or might do so, within a given period. Solely upon 
the authority of decisions denying the right of a public offi-
cer to recover from a private individual a reward or extra 
compensation for the performance of a duty owing to the 
party sought to be charged, it was held that there could be 
no recovery. The city government of Boston, acting in its 
official capacity, and in the exercise of the general powers 
vested in cities and towns by the law of Massachusetts, doubt-
less had authority to offer rewards for the detection and con-
viction of criminals. Freeman v. Boston, 5 Met. 56; Crawshaw 
v. Roxbury, 7 Gray, 374. But no act of the legislature, ex-
pressly or by implication, had intrusted municipal authorities 
with the discretion of including in an offer of reward public 
officers whose official duty it was to aid in the detection and 
conviction of criminals. There is not the slightest intimation 
contained in the opinion in that case that if the reward in

VOL. CLXXm—25
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question had been offered within the limits of a discretion 
duly vested by the supreme legislative authority of the Com-
monwealth that the court would have considered that it was 
its duty to deny the power of the Commonwealth, or by in-
direction to frustrate the calling of such power into play, by 
reading into the legislative authority by construction a limita-
tion which it did not contain. ,

Looking at the question of public policy by the light of the 
legislation of Congress, on other subjects, it becomes clear 
that the expediency of offering to public officers a reward as 
an incentive or stimulus for the energetic performance of pub-
lic duty has often been resorted to. As early as July 31, 
1789, in chapter 5 of the statutes of that year, a portion of 
the penalties, fines and forfeitures which might be recovered 
under the act, and which were not otherwise appropriated, 
were directed to be paid to one or more of certain officers of 
the customs. Like provisions were embodied in section 69 of 
chapter 35 of the act of August 4, 1790; section 2 of chapter 
22 of the act of May 6, 1796; and section 91 of chapter 22 of 
the act of March 2, 1799. Similar provisions are also con-
tained in the one hundred and seventy-ninth section of chap-
ter 173, act of June 30, 1864, and the amendatory section, 
No. 1, of chapter 78 of the act of March 3, 1865. So, also, 
by section 3 of the Anti-moiety Act, chapter 391, June 22, 
1874, a discretion was vested in the Secretary of the Treasury 
to award to officers of the customs as well as other parties, 
not exceeding one half of the net proceeds of forfeitures in-
curred in violation of the laws against smuggling. As said 
by Mr. Justice Grier, delivering the opinion of the court in 
Dorsheimer v. United States, 7 Wall. 166, 173: “ The offer of 
a portion of such penalties to the collectors is to stimulate 
and reward their zeal and industry in detecting fraudulent 
attempts to evade the payment of duties and taxes.”

The fact that the statute vested a discretion in the Attorney 
General to include or not to include, when he exercised the 
power to offer a reward, particular persons within the offer 
by him made, and that in the instant case the discretion was 
so availed of as not to exclude deputy marshals from taking
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the offered reward, renders it unnecessary to determine 
whether a deputy marshal is an officer of the United States 
within the meaning of section 1765 of the Revised Statutes 
and section 3 of the act of June 20, 1874, to which reference 
has already been made. As the reward was sanctioned by 
the statute making the appropriation and was embraced 
within the offer of the Attorney General, it clearly, under 
any view of the case, was removed from the provisions of the 
statutes in question. The appropriation act being a special 
and later enactment operated necessarily to engraft upon the 
prior and general statute an exception to the extent of the 
power conferred on the Attorney General and necessary for 
the exercise of the discretion lodged in him for the purpose 
of carrying out the provisions of the later and special act.

Judgment affirmed.

Mk . Just ice  Brown  concurring in the result only.

Did the opinion of the court rest solely upon the ground 
stated in the opinion of the Court of Claims, that a deputy 
marshal is not an “ officer,” or “ other person whose salary, 
pay or emoluments are fixed by law or regulations,” as speci-
fied in Revised Statutes, section 1765; nor a civil officer re-
ceiving from the United States a salary or compensation 
allowed by law, and therefore not within the act of June 20, 
1874,18 Stat. 109, I should have been disposed, though with 
some doubt, to acquiesce in the opinion. While I think a 
deputy marshal is beyond all peradventure an officer of the 
United States, yet as his compensation is by fees not paid di-
rectly by the Government, but by agreement with the marshal, 
subject only to the limitation that such fees “ shall not exceed 
three fourths of the fees and emoluments received or payable ” 
to the marshal “ for services rendered by him,” (such deputy,) 
I think it a grave question whether he is within the spirit of 
either of the sections above quoted. I consider it a reasonable 
construction to hold that these sections are limited to those 
who receive a salary or other compensation directly from the 
Government, or one of its departments, and doubt their appli-
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cation to one who, although holding a permanent appointment 
as an officer, receives no pay directly from the Government, 
but only such compensation as his superior may choose to allow 
him. Douglas v. Wallace, 161 U. S. 346.

But I cannot concur in so much of the opinion as intimates 
that, under an act of Congress making an appropriation for 
the prosecution of crime, under the direction of the Attorney 
General, the Attorney General has a discretion to direct any 
portion of it to be paid to one of a class of persons who are for-
bidden by a previous act from receiving any additional pay or 
compensation beyond such as is allowed to them by law. This 
could only be done upon the theory stated in the opinion that 
the appropriation act, being a special and later enactment, 
operated necessarily to engraft upon the prior and general 
statute an exception to the extent of the power conferred 
upon the Attorney General. I do not think the two acts 
stand in the relation of a prior general statute and a subse-
quent special one, but rather the converse. The prior acts are 
general acts, applicable to all officers of Government whose 
salaries or compensations are fixed by law; the latter act 
makes a particular appropriation for the detection of crime, 
and vests the Attorney General with power to direct to whom 
it shall be paid. But there can be no inference from it that 
he has a discretion to pay it to any one who is forbidden by 
law to receive it. I had assumed it to be the law that a later 
act would not be held to qualify or repeal a prior one, unless 
there were a positive repugnancy between the provisions of 
the new law and the old, and even then the prior law is only 
repealed to the extent of such repugnancy. This was the de-
clared doctrine of this court in Wood v. United States, 16 Pet. 
342; in McCool v. Smith, 1 Black, 459; in Daviess n . Fair-
bairn, 3 How. 636; in Cope v. Cope, 137 U. S. 682; in Fur-
man v. Nichol, 8 Wall. 44; in Ex parte Yer ger, 8 Wall. 85; 
in United States v. Sixty-seven Packages, 17 How. 85; and in 
Ped Rock v. Henry, 106 U. S. 596.

In this case I see no intent whatever on the part of Con-
gress to vary or qualify the prior law. Both enactments may 
properly stand together, and the prior ones be simply regarded 
as limiting the application of. the later.
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In justice to the Attorney General it ought to be said that 
his offer of $500 for the arrest and delivery of McNeil was a 
general one; and that he did not assume to say that any offi-
cer of the Government, who was forbidden by law from re-
ceiving extra compensation, should receive any portion of the 
reward. There was no attempt on his part to disregard the 
previous limitation or to offer it to any one who was forbid-
den by law from receiving it. The subsequent action of the 
Acting Attorney General in refusing to pay Matthews the re-
ward upon the ground that the arrest of McNeil was per-
formed in the line of his duty is a still clearer intimation that 
no such construction as is put by the court upon the offer of 
reward was intended by the Attorney General.

For these reasons I cannot concur in the opinion, though I 
do not dissent from the result.

Me . Justi ce  Harlan  and Mr . Justice  Peckham  dissented, 
upon the ground that the offering or payment of a reward to 
a public officer, for the performance of what was at all events 
nothing more than his official duty, was against public policy, 
and the act of Congress authorizing the Attorney General to 
offer and pay rewards, did not include or authorize the offer 
or payment of any reward to a public officer under such cir-
cumstances.

ALLEN v. SMITH.

SMITH v. ALLEN.

ERROR TO THE SUPREME COURT OF THE STATE OF LOUISIANA.

Nos. 168, 176. Argued January 19,1899. — Decided March 6, 1899.

The manufacturer of the sugar, and not the producer of the sugar cane, 
is the person entitled to the ‘ ‘ bounty on sugar ” granted by the act of 
March 2, 1895, c. 189, to “producers and manufacturers of sugar in the 
United States.”
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This  was a controversy arising over the distribution of the 
estate of Richard H. Allen, a large sugar planter of La Fourche 
Parish, Louisiana, who died September 14,1894, leaving a will 
of which the following clauses only are material to the dispo-
sition of this case:

“ I give to my wife, Bettie Allen, one half of my Rienzi 
plantation and one half of all tools, mules, etc. The names of 
my executors, etc., will be named hereafter. My executors 
shall have from one to five years to sell and close up the estate, 
as I fear property will be very low and dull. They can sell 
part cash, part on time, eight per cent interest with vendor’s 
lien. I will that my wife do have one half of everything belong-
ing to Rienzi, except the claim due me by the United States; 
that and other property I will speak of further on. I appoint 
as my executors, Ogden Smith and W. F. Collins, residing on 
Rienzi plantation. I also appoint Mrs. Bettie Allen, executrix. 
I give them full power to sell Rienzi plantation whenever they 
find a good offer for all the property there belonging. When 
it is sold half of all the proceeds, cash, notes, etc., is to belong 
to my dear wife, Bettie Allen. The other half will be spoken 
of hereafter. As I fear property will be very low, I give my 
executors five years to work for a good price. In the mean-
time that they are waiting to sell, the place can be rented or 
worked so as to pay all taxes and other charges; any over 
that to go to Mrs. Bettie Allen’s credit.”

Letters testamentary were issued to William F. Collins, 
Ogden Smith and M. Elizabeth Greene, the widow, better 
known as Bettie Allen, who were authorized by special order 
to carry on and work the plantation, etc.

The executors did not agree as to the disposition of the es-
tate ; Mrs. Allen and Collins filing a provisional account of 
their administration and praying for its approval, while Smith 
filed a separate account, prayed for its approval, and stated 
that he disagreed with his coexecutors in several particulars, 
and therefore filed an account in which his coexecutors did 
not concur. The principal dispute seems to have been over 
the cash left by the deceased, which Mrs. Allen claimed under 
the will, and Smith insisted belonged to the legal heirs who
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were not cut off by the will. Mrs. Allen also claimed the crop 
of the Rienzi plantation, while Smith insisted it belonged 
to the legatees named in the will, to whom the realty was 
bequeathed. Opposition to the approval of both accounts 
were also filed by various parties interested in the estate, 
and for various reasons not necessary to be here enumerated. 
Judgment was delivered by the district court, June 10, 1895, 
settling the questions in dispute between the parties interested, 
and an appeal was taken to the Supreme Court of Louisiana, 
which rendered an opinion March 9, 1896, varying the decree 
of the court below to the extent of holding Mrs. Allen entitled 
to the net proceeds of the crop for the year 1894, but affirm-
ing it in other respects. 48 La. Ann. 1036. No reference, 
however, was made in the proceedings up to this time to the 
Government bounty upon sugar, amounting to $11,569.35, 
which was collected by Mrs. Allen, and which forms the sub-
ject of the present litigation.

This suit was initiated by a petition filed August 18, 1896, 
by Collins and Mrs. Allen for the approval of their final 
account, and of the proposed distribution of the undistributed 
assets, among which was the bounty granted by Congress for 
sugar produced on the Rienzi plantation for the year 1894, the 
portion received, $11,569.35, being all that the estate was 
entitled to out of the appropriation made by Congress for this 
purpose. “This amount the accountants proposed to turn 
over to Mrs. Bettie Allen as the owner of the net proceeds of 
the crop of 1894 on the. Rienzi plantation, under the will of 
the testator and the decree of the Supreme Court.”

Smith also filed a final account and an opposition to that of 
Mrs. Allen and Collins, particularly opposing giving any part 
of the bounty to Mrs. Allen, stating that “ this money formed 
no part of the crop of 1894, is an unwilled asset, and must 
be distributed among the legal heirs who have not been cut off 
by the will, in accordance with the petitioner’s final account 
filed herewith.” These heirs, as stated by him in his account, 
were (1) the estate of Thomas H. Allen, Sen., a deceased 
brother of the testator, represented by J. Louis Aucoin, ad-
ministrator ; (2) two children of Mrs. Myra Turner, a deceased
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sister; (3) five children of Mrs. Cynthia Smith, a deceased 
sister. Opposition was also filed by these several classes of 
heirs to the accounts of Mrs. Allen and Collins, and by cer-
tain other heirs who were not recognized by the executors to 
that of Smith. Upon consideration of these various pleadings 
and the testimony introduced in connection therewith, the 
district court was of opinion that the bounty formed no part 
of the crop proper or the proceeds thereof. “ Though based 
on the crop as a means of calculation, and conditioned on the 
production of the crop by the owner of the plantation, under 
certain rules, it was a pure gratuity from. the Government; ” 
that it did not therefore go to Mrs. Allen under the will, but 
to the heirs as an unwilled portion.

An appeal was taken to the Supreme Court by the Smith 
heirs, by Ogden Smith, executor, and by Mrs. Allen and 
Collins. That court first held that the bounty was a gratuity 
from the Government, though based upon an estimate of the 
crop as a means of calculation; that its allowance was con-
ditioned on the fulfilment by the deceased of certain pre-
requisites; that the equitable claim of the deceased to the 
bounty had been created during his lifetime, the license ob-
tained and all conditions precedent complied with; that it 
formed no part of the crops of 1894 or 1895, nor of their pro-
ceeds ; that the executors did nothing but make the necessary 
proofs preparatory to its collection and receive payment of 
the money. “ It must consequently be classed as an unwilled 
asset of the deceased, and not as part of the net proceeds of 
the crop of 1894, passing, under the will, to Mrs. Bettie 
Allen;” and that it must pass to the account of the legal 
heirs. 49 La. Ann. 1096. Upon a rehearing, applied for by 
both parties, that court modified its views, and adjudged that 
the bounty money in controversy be divided equally; that 
one half be distributed among the heirs as an unwilled por-
tion, and that the other half be delivered to Mrs. Allen as 
legatee. From this decree both parties sued out a writ of 
error from this court. 49 La. Ann. 1096, 1112.

Mr. J. F. Pierson for Mrs. Allen. Mr. Charlton R. Beattie 
and Mr. Taylor Beattie filed a brief for same.
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Mr. Albert P. Fenner for Aucoin. Mr. Charles E. Fenner, 
Mr. Samuel Henderson, Jr., and Mr. Charles Payne Fenner 
were on the brief.

Mr. Henry Chiapella for Turner and Smith. Mr. L. F. 
Suthon filed a brief for Smith’s heirs.

Mr . Justic e  Brown , after making the above statement, de-
livered the opinion of the court.

This case involves the question whether, under the act of 
Congress and the will of Richard H. Allen, the bounty of 
eight tenths of one per cent per pound, granted by Congress 
to the “producer” of sugar, was payable to his widow or to 
his heirs at law.

In the course of the litigation in the state courts a large 
number of questions were raised and decided which are not 
pertinent to this issue. So far as these questions depend upon 
the construction of state laws or of the will of Mr. Allen, 
they are beyond our-cognizance. So far as the question of 
bounty depends upon the construction of that law, the decision 
of the Supreme Court is equally binding upon us; but so far 
as it depends upon the construction of the act of Congress 
awarding such bounty, it is subject to reexamination here.

The course of legislation upon the subject of the sugar 
bounty is set forth at length in the opinion of this court in 
United States v. Realty Co., 163 U. S. 427, and is briefly as 
follows:

By the tariff act of October 1, 1890, c. 1244, 26 Stat. 567, it 
was provided in paragraph 231 that on and after July 1,1891, 
and until July 1, 1905, there should be paid “ to the producer 
of sugar” a variable bounty, dependent upon polariscope 
tests, “ under such rules and regulations as the Commissioner 
of Internal Revenue . . . shall prescribe.” Then follow 
three paragraphs requiring the producer to give notice to the 
Commissioner of Internal Revenue of the place of production, 
the methods employed, and an estimate of the amount to be 
produced, together with an application for a license and an 
accompanying bond. The Commissioner was required to issue
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this license, and to certify to the Secretary of the Treasury 
the amount of the bounty for which the Secretary was au-
thorized to draw warrants on the Treasury. This act was 
repealed August 27, 1894, c. 349, 28 Stat. 509, while the crop 
of 1894 was in progress of growth, and about a fortnight 
before the death of Mr. Allen. But by a subsequent act of 
March 2, 1895, c. 189, 28 Stat. 910, 933, it was enacted that 
there should be paid to those “ producers and manufacturers 
of sugar ” who had complied with the provisions of the pre-
vious law a similar bounty upon sugar manufactured and pro-
duced by them previous to August 28, 1894, upon which no 
bounty had been previously paid. As the sugar in question 
in this case was not manufactured and produced prior to 
August 28, 1894, this provision was not applicable; but there 
was a further clause (under which the bounty in this case was 
paid) to the effect that there should be paid to “ those pro-
ducers who complied with the provisions” of the previous 
bounty law of 1890, by filing an application for license and 
bond thereunder required, prior to July 1, 1894, and who 
would have been entitled to receive a license as provided for 
in said act, a bounty of eight tenths of a cent per pound on 
the sugars actually manufactured and produced during that 
part of the fiscal year ending June 30, 1895, comprised in the 
period commencing August 20, 1894, and ending June 30, 
1895, both days inclusive. The constitutionality of this act 
was affirmed by this court in United States v. Realty Co., 163 
U. S. 427.

At the time of Mr. Allen’s death, September 19,1894, and 
for many years prior thereto, he was the owner of a valuable 
sugar plantation, upon which he was engaged in the cultiva-
tion of cane and the nfanufacture of sugar. At this time 
there was standing in his fields a large crop of cane nearly 
ready for harvesting. In anticipation of this crop and of the 
manufacture of sugar therefrom, Mr. Allen had complied with 
all the provisions of the bounty law, and would, but for the 
repeal of the act of 1894, about one month prior to his death, 
have been entitled to collect the bounty. While, then, there 
was no bounty provision in force at the time of his deat ,



ALLEN v. SMITH. 395

Opinion of the Court.

Congress, in March of the following year, enacted the bounty 
law above specified in fulfilment of its moral obligation to 
recompense those who had planted their cane upon the sup-
position that the bounty granted by the act Qf 1890 would be 
continued. The crop of cane upon his plantation at his death 
was harvested by his executors at the expense of the funds 
in their hands, which expense was deducted from the gross 
proceeds of the sugar.

The material provisions of his will are as follows :
1. “I give to my wife, Bettie Allen, one half on my 

Rienzi plantation and one half of all tools, mules, etc.”
2. “ My executors shall have from one to five years to sell 

and close up the estate.”
3. “I will that my wife do have one half of everything 

belonging to Rienzi plantation, except the claim due me by 
the United States.” (This was not the claim for bounty.)

4. “ When it ” (the plantation) “ is sold half of all the pro-
ceeds, cash, notes, etc., is to belong to my wife, Bettie Allen.” 
“ As I fear property will be very low, I give my executors 
five years to work for a good price.”

5. “In the meantime, that they are waiting to sell, the 
place can be rented or worked to pay all taxes and other 
charges, any over that to go to Mrs. Bettie Allen’s credit.”

Under the last clause of the will the executors, while await-
ing a favorable opportunity to sell the plantation, were au-
thorized to work it so as to pay all taxes and other charges, 
and to place the net proceeds to Mrs. Allen’s credit. In con-
struing this clause the Supreme Court of Louisiana held, upon 
the first hearing, 48 La. Ann. 1036, that Mistress Bettie was 
entitled to the net proceeds of the crop of the Rienzi planta-
tion for the years 1894-1895. At the time of the filing of 
their first account by the executors, the crop of 1894 had not 
been sold by them, and the bounty granted by the act of 
March 2, 1895, had not been collected ; consequently these 
two items were reserved to be afterwards accounted for by 
the executors. A further question, however, arose, and that 
was as to whether, in making up the net proceeds of the crop 
of 1894, the expenses incurred prior to the death of the tes-
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tator should be deducted, as well as those incurred by the 
executors after the death of the testator. Both the district 
court and the Supreme Court were of opinion that the will 
contemplated aud dealt with the renting or cultivation of the 
plantation after the death of the testator, and during such a 
period of time as it might remain under the administration 
of the executors pending a sale ; that the date at which the 
expenses were to begin was evidently that at which the 
administration of the executors commenced, and only those 
incurred during their administration should be deducted from 
the proceeds of the crop, in order to ascertain the net pro-
ceeds thereof, including the ’expenses of making the sale. 
49 La. Ann. 1096.

The Supreme Court was further of the opinion that the 
bounty money which was collected from the Government by 
the executors formed no part of the crops of 1894 and 1895, 
nor of their proceeds; that it was not in esse at the time 
those crops were grown and gathered; that the executors did 
nothing but make the necessary proofs preparatory to its 
collection and received payment of the money, and that it 
should therefore be classed as an unwilled asset of the de-
ceased, and not as part of the net proceeds of the crop of 
1894, passing, under the will, to Mrs. Allen. 49 La. Ann. 
1096. But, upon a rehearing of this question, 49 La. Ann. 
1112, the Supreme Court modified its views to a certain 
extent, treated the case as one depending upon the question 
who was the producer of the crop within the meaning of the 
act of Congress, and held that the producer of the cane was 
to be the first to receive the benefit of the bounty on comply-
ing with certain formalities; that the act placed the manu-
facturer of the sugar, in the matter of the bounty laws, in a 
secondary position ; but that both production and manufacture 
were essential in order to enable the producer to recover the 
bounty; that to determine who was the producer it was 
necessary to consider the questions of title and ownership; 
that the crop had been planted and cultivated by Allen, and 
all expenses to the date of his death were paid from his 
funds; that he had earned the value of the crop on that date,
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and had also earned a proportionate share of the bounty, not 
because the bounty was a part of the crop or its proceeds, but 
because it was granted to the producer of the crop; that in 
determining who was the producer, it could not exclude from 
consideration the labor applied under the direction of the 
owner of the plantation and the amount expended by him; 
that Mistress Bettie was not the exclusive producer, and was, 
therefore, not entitled to the whole bounty of the Govern-
ment granted to the producer who produced the entire thing 
— a crop.

In its opinion upon the rehearing the Supreme Court ad-
judged that under the will of Allen the proceeds of the manu-
facture of sugar carried on after his death were for the account 
of Mrs. Allen and not for that of the estate, and that as a 
consequence of this construction Mrs. Allen was the manufac-
turer of the sugar made in the sugar house; that is to say, that 
whilst the executors may have manufactured the sugar they 
did so as the agents and for the account of Mrs. Allen, and she 
was therefore the producer of the sugar, in so far as the manu-
facture thereof was concerned. In delivering the opinion the 
court used the following language: “But there are other 
clauses of the will which, in our view, extend her right 
and show that she was the producer after the death of Mr. 
Allen. She paid all the expenses of the crop; she was to 
receive the proceeds under the terms of the will; indeed, 
she was the owner of the crop. She can well be considered, 
as we think, the producer. We desire it to be well under-
stood that, in our opinion, the bounty money is no part of the 
crop or proceeds of the crop. The question was: Who was 
the owner and producer of the crop after the death of the 
testator ? ”

Having thus determined that under the will of Mr. Allen 
she, through the executors, was entitled to all the proceeds of 
the manufacture of sugar in the sugar house, the court pro-
ceeded to take away from Mrs. Allen a part of these proceeds 
upon the theory that, by the act of Congress, the bounty was 
given, not to the manufacturer of the sugar, but to the pro-
ducer of the cane. In doing this it necessarily took from Mrs.
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Allen a part of the bounty belonging to her as manufacturer 
of sugar under the act of Congress, and gave it to the legal 
heirs of Allen, because they had produced the cane from 
which the sugar had been manufactured. This, therefore, 
necessarily raised a Federal question, since it involved a con-
struction of the act of Congress. The theory upon which the 
court did this is thus stated in the opinion: “ The end of the 
bounty was to encourage the production of cane. It devolved 
upon us to determine by whom the cane was produced. In 
our judgment, after carefully reading the act, it is evident that 
the producer was to be the first to receive the benefit of the 
bounty. . . . The act (although it includes the manufac-
ture of cane into sugar as one of the essentials) places the 
manufacture of the sugar in matter of the bounty scheme in a 
secondary position. In other words, in our view production 
was a first and manufacture a secondary consideration. Each, 
however, was essential in order to enable the producer to re-
cover the bounty.” The conclusion of the court was that, as 
the cost of cultivation was about equal to the cost of manu-
facture, the heirs at law were entitled to one half of the bounty 
and Mrs. Allen the other half.

The correctness of this construction is the question presented 
for our consideration. In the final production of sugar there 
are two distinct processes involved: (1) The raising of the cane; 
(2) the manufacture of the sugar from the cane so raised. If 
the cane be raised and the sugar be manufactured by the same 
person, he is beyond peradventure the “producer” of the 
sugar within the meaning of the statute; but if the cane be 
raised by one person and the sugar manufactured by another, 
which is the producer within the intent of the act ? Or, if, as 
in this case, the cane be raised by the testator and he die while 
the crop is growing, and his executors reap it and convert it 
into sugar, which is the producer and which is entitled to the 
net proceeds of the crop? Conceding the question of what 
are the net proceeds of the crop is one determinable by t e 
state courts alone, it is so commingled with the Federal ques-
tion, who, under the act of Congress, was the producer of t is 
crop, that it is scarcely possible to give a construction to t e
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one without also taking into consideration the bearing of the 
other. In this particular the case is not unlike that of Briggs 
v. Waller, 171 U. S. 466, in which, where certain moneys had 
been collected of the United States by Briggs’ executors, this 
court assumed to determine who were the “ legal representa-
tives” of Briggs, and for whose benefit under the act of Con-
gress the money had been collected.

It is quite evident that Allen himself was not the producer 
of the sugar. He had planted the crop of cane upon his own 
plantation. He had given notice and a bond to the Commis-
sioner of Internal Revenue, and had applied for a license; but 
he had done nothing toward the production of the sugar at 
the time of his death beyond raising the cane, which certainly 
would not have entitled him to be considered a producer of 
the sugar. The word “ producer ” does not differ essentially 
in its legal aspects from the word “ manufacturer,” except that 
it is more commonly used to denote a person who raises agri-
cultural crops and puts them in a condition for the market. 
In the case of sugar a process of strict manufacture is also in-
volved in converting the cane into its final product. In a num-
ber of cases arising in this court under the revenue laws, it is 
said that the word “ manufacture ” is ordinarily used to de-
note an article upon the material of which labor has been ex-
pended to make the finished product. That such product is 
often the result of several processes, each one of which is a 
separate and distinct manufacture, and usually receives a sepa-
rate name; or, as stated in Tide Water Oil Co. v. United States, 
171 U. S. 210, 216: “Raw materials may be and often are 
subjected to successive processes of manufacture, each one of 
which is complete in itself, and several of which may be re-
quired to make the final product. Thus logs are first manu-
factured into boards, planks, joists, scantling, etc., and then 
by entirely different processes are fashioned into boxes, furni-
ture, doors, window sashes, trimmings and the thousand and 
one articles manufactured wholly or in part of wood. The 
steel spring of a watch is made ultimately from iron ore, but 
a large number of processes or transformations, each successive 
step in which is a distinct process of manufacture, and for
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which the article so manufactured receives a different name.” 
So the one who raises the cane is undoubtedly entitled to be 
considered the producer of the cane, but he is not the pro-
ducer of the sugar. That appellation is reserved for him who 
turns out the finished product.

Neither can Mrs. Allen, nor the heirs of her husband, be 
said to be the direct producers of the sugar. Neither of them 
was the owner of the crop, which belonged to the planta-
tion while growing, and would, as hereinafter stated, have 
passed to the purchaser, had a sale been made while the cane 
was still uncut. One half of the plantation passed under the 
will to Mistress Bettie, and the other half to the heirs of her 
husband.

There remain only the executors who, as between the estate 
of Allen and the Government, must be deemed the producers 
of the sugar. By the will they were authorized to rent or 
work the plantation as they pleased, to pay all taxes and 
other charges, and to put the residue to the credit of Mrs. 
Allen. The inchoate right to the bounty obtained by Allen be-
fore his death was a personal asset, which undoubtedly passed 
to the executors, who subsequently perfected that right and 
received the money.

Of course this money did not belong to the executors per-
sonally. They held it for the benefit of the estate and as 
agents for all persons interested therein; and the question as 
between the different heirs and legatee who shall be deemed 
the producer of the sugar remains to be settled. We are all 
of opinion that this question must be answered in favor of 
Mistress Bettie. If the cane when cut had been sold, the pro-
ceeds, over and above all expenses incurred since her husband s 
death, would have belonged to her, but not the bounty 00 
nomine, since the sugar had not been produced nor the bounty 
earned. But if such sale had been made, the cane undoubt-
edly would have fetched a price largely increased by the fact 
that the purchaser would receive a bounty upon the manufac-
ture of the sugar. It is impossible to suppose that the price 
of the cane would not be seriously affected by the promise of 
the bounty, though perhaps not to the full amount of such
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bounty. In this way Mrs. Allen would have received indi-
rectly the benefit of the bounty, although she did not produce 
the sugar. On the other hand, if the cane be converted into 
suo’ar, it is equally just that she should receive the bounty. 
To deny it to her would place her in a worse position than 
she would have been in if the executors had sold the cane 
when it was cut. Whether she received it directly or indi-
rectly makes no difference in principle.

The difficulty with the position of the Supreme Court of 
Louisiana is this : That if A should raise the cane and sell 
it to B, who manufactured it into sugar, A and B would 
be entitled to share in the bounty, although A may have 
received a much larger price for his cane than he would have 
received if there had been no bounty. Under the terms of the 
will Mistress Bettie was entitled to receive the entire proceeds 
of the crop, over and above the expenses, taxes and other 
charges ; and whether these came from a price received from 
the cane increased by the offer of a bounty, or from the 
bounty actually received upon the production of the sugar, 
is wholly immaterial. To give to one who raises the cane and 
sells it to a manufacturer any part of the bounty, is in reality 
to give him a double bounty, since he must necessarily receive 
one in the enhanced price given for the cane. On tne other 
hand, the manufacturer of the sugar is entitled to the pro-
ceeds of his sugar and to whatever the law has annexed thereto 
as an incident.

To return to the illustration of manufactures. Can it be 
possible that, if a bounty were offered for the manufacture of 
furniture, the manufacturer of the finished product would be 
obliged to share such bounty with the owner of the trees, or 
the manufacturer of the lumber cut from such trees, from 
which the furniture was madè? Or, under similar circum-
stances, would the manufacturer of watches be compelled to 
share the bounty with the scores of prior manufacturers who 
contributed directly or indirectly to the production of the 
various articles of mechanism which go to make up the fin-
ished watch ? To state this question is to answer it ; and yet, 
if the producer of the cane be entitled to any portion of the

vol . cLxxm—26
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bounty, why are not the manufacturers of the constituent parts 
of a finished product ?

The Supreme Court of Louisiana held that the widow was 
not chargeable with any part of the expense of the crop in-
curred prior to her husband’s death, but that does not change 
her attitude to the sugar as its actual producer, nor deprive 
her of the benefit of the bounty; nor do we think that her 
right to such bounty is affected by the fact that the bounty 
law in existence when Allen applied for his license was re-
pealed before his death, and another law passed in the follow-
ing spring renewing the bounty applicable to the crop of the 
previous year. Such act was passed, as was held by this 
court, in United States v. Realty Co., 163 U. S. 427, in recog-
nition of a moral obligation to those who had put in their 
crop the previous year upon the faith of the bounty law then 
in existence. It was not so much a gift by the Government 
as a reward paid in consideration of expenses incurred by the 
planters upon the faith of the Government’s promise to pay a 
bounty to the manufacturers and producers of sugar. As 
applied to this case, we think the act of 1895 should be con-
strued as a continuation of the prior bounty. To say that it 
is an “ unwilled asset ” is practically to hold that it is a gift 
from the Government “ without anything in the nature of a 
consideration,” and that the amount of sugar produced is only 
to be considered as the measure of the bounty. This disso-
ciates the bounty altogether from the motive which actuated 
Congress in granting it, and turns it into a mere donation 
of so much money, which it cannot be presumed to have 
made, even if it had the power. Bounties granted by a gov-
ernment are never pure donations, but are allowed either 
in consideration of services rendered or to be rendered, ob-
jects of public interest to be obtained, production or manufac-
ture to be stimulated, or moral obligations to be recognized. 
To grant a bounty irrespective altogether of these consid-
erations would be an act of pure agrarianism; and to de-
termine who is entitled to the benefit of the bounty is but 
little more than to determine who has rendered the consid-
eration.
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The act giving the supplementary bounty to replace that 
which should have been paid under the original act clearly 
did not contemplate giving a bounty to any other producer 
than the one designated by the original act. That act plainly 
gives the bounty only to the manufacturer and not to the 
grower. It follows, therefore, that the court, accepting its 
construction of the will as unquestionable, declared that al-
though Mrs. Allen was a manufacturer of the sugar and the 
successor of Mr. Allen in that regard, was yet not entitled to 
the whole bounty, because, under its construction of the act 
of Congress, the grower of the cane was the primary person 
intended to be benefited by the act. As it is obvious that the 
person intended to be benefited by the act of Congress was 
the manufacturer, it follows that the Supreme Court of Louisi-
ana, after finding that Mrs. Allen was the manufacturer, has 
taken from her a portion of the bounty to which she was 
entitled under the act of Congress, on the erroneous theory 
that that act gave the bounty to the grower of the cane in-
stead of to the manufacturer.

We do not undertake to say that the crop of growing or 
maturing cane passed to Mrs. Allen at the date of her hus-
band’s death, since if the executors had chosen to sell the 
plantation the next day, this cane would have passed to the 
vendee. In this the common law and the civil law agree. 
(1 Washb. on Real Prop. 5th ed. 11; Code Napoleon, art. 520.) 
The same principle is incorporated in the Civil Code of Louisi-
ana: “Art. 465. Standing crops and the fruits of trees not 
gathered, and trees before they are cut down, are likewise im-
movable, and are considered as part of the land to which they 
are attached. As soon as the crop is cut, and the fruits 
gathered, or the trees cut down, although not yet carried off, 
they are movables.” But what she did own was the proceeds 
or the crop; the right in case the plantation was not sold 
to have this crop harvested for her benefit, and if manufac-
tured into sugar, to have the proceeds of such sugar and all the 
incidents thereto placed to her credit.

For the reasons above given, we think she must be considered 
as the producer of the sugar, and that it is immaterial that she
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was not the producer of the cane, since the two are distinct 
and separate articles of production.

It results from this that the decree of the Supreme Court of 
Louisiana must be reversed, and the cases remanded to 
that court for further proceedings in consonance with 
this opinion.

ST. LOUIS, IRON MOUNTAIN AND ST. PAUL 
RAILWAY COMPANY v. PAUL.

ERROR TO THE SUPREME COURT OF THE STATE OF ARKANSAS.

No. 120. Submitted January 10, 1899. — Decided March 6, 1899.

The act of the legislature of Arkansas of March 25, 1889, entitled an act to 
provide for the protection of servants and employés of railroads, is not 
in conflict with the provisions of the Constitution of the United States.

This  action was commenced in a justice’s court in Saline 
Township, Saline County, Arkansas, by Charles Paul against 
the St. Louis, Iron Mountain and Southern Railway Company, 
a corporation organized under the laws of the State of Arkan-
sas, and owning and operating a railroad within that State, to 
recover $21.80 due him as a laborer, and a penalty of $1.25 per 
day for failure to pay him what was due him when he was 
discharged. The case was carried by appeal to the Circuit 
Court of Saline County and there tried de novo. Defendant 
demurred to so much of the complaint as sought to recover 
the penalty on the ground that the act of the general assem-
bly of Arkansas entitled “ An act to provide for the protection 
of servants and employés of railroads,” approved March 25, 
1889j Acts Ark. 1889, 76, which provided therefor, was in 
violation of articles five and fourteen of the Amendments to 
the Constitution of the United States, and also in violation of 
the constitution of the State of Arkansas. The demurrer was 
overruled, and defendant answered, setting up certain matters 
not material here, and reiterating in its third paragraph the
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objection that the act was unconstitutional and void. To thi& 
paragraph plaintiff demurred, and the demurrer was sustained. 
The case was then heard by the court, the parties having 
waived a trial by jury, and the court found that the plaintiff 
was entitled to recover the sum claimed and the penalty at 
the rate of daily wages from the date of the discharge until 
the date of the commencement of the suit, and entered judg-
ment accordingly. Defendant appealed to the Supreme Court 
of the State of Arkansas, which affirmed the judgment, 64 
Arkansas, 83, and this writ of error was then brought.

The act in question is as follows :
“ Section  1. Whenever any railroad company or any com-

pany, corporation or person engaged in the business of operat-
ing or constructing any railroad or railroad bridge, or any 
contractor or subcontractor engaged in the construction of 
any such road or bridge, shall discharge, with or without cause, 
or refuse to further employ any servant or employé thereof, 
the unpaid wages of any such servant or employé, then earned 
at the contract rate, without abatement or deduction, shall be, 
and become due and payable on the day of such discharge, or 
refusal to longer employ ; and if the same be not paid on such 
day then, as a penalty for such non-payment, the wages of 
such servant or employé shall continue at the same rate until 
paid. Provided, Such wages shall not continue more than 
sixty days, unless an action therefor shall be commenced within 
that time.

“ Seo . 2. That no such servant or employé who secretes or 
absents himself to avoid payment to him, or refuses to receive 
the same when fully tendered, shall be entitled to any benefit 
under this act for such time as he so avoids payment.

“ Seo . 3. That any such servant or employé whose employ-
ment is for a definite period of time, and who is discharged 
without cause before the expiration of such time may, in 
addition to the penalties prescribed by this act, have an 
action against any such employer for any damages he may 
have sustained by reason of such wrongful discharge, and 
such action may be joined with an action for unpaid wages 
and penalty.
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“ Sec . 4. That this act shall take effect and be in force from 
and after its passage.”

J/r. John F. Dillon, Mr. Winslow S. Pierce and Mr. David 
D. Duncan for plaintiff in error.

Mr. A. H. Garland and Mr. R. C. Garland for defendant 
in error.

Mr . Chief  Just ice  Fuller , after stating the case, delivered 
the opinion of the court.

Plaintiff in error was a corporation duly organized under 
the laws of Arkansas and engaged in operating a railroad in 
that State.

The state constitution provided : “ Corporations may be 
formed under general laws; which laws may, from time to 
time, be altered or repealed. The general assembly shall have 
the power to alter, revoke or annul any charter of incorpora-
tion now existing and revocable at the adoption of this con-
stitution, or any that may hereafter be created, whenever, in 
their opinion, it may be injurious to the citizens of this State ; 
in such manner, however, that no injustice shall be done to the 
corporators.” Art. XII, § 6. This constitution was adopted 
in 1874, but, prior to that, the constitution of 1868 had de-
clared : “ The general assembly shall pass no special act con-
ferring corporate powers. Corporations may be formed under 
general laws ; and all such laws may, from time to time, be 
altered or repealed.” Art. V, § 48.

In Leep v. Railway Co., 58 Arkansas, 407, section one of 
the act of March 25, 1889, was considered by the Supreme 
Court of Arkansas, and was held unconstitutional so far as 
affecting natural persons, but sustained in respect of cor-
porations as a valid exercise of the right reserved by the 
constitution “ to alter, revoke or annul any charter of incor-
poration.”

The court conceded that the legislature could not under the 
power to amend take from corporations the right to contract,
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but adjudged that it could regulate that right by amendment 
when demanded by the public interest, though not to such an 
extent as to render it ineffectual, or substantially impair the 
object of incorporation.

As the constitution expressly provided that the power to 
amend might be exercised whenever in the opinion of the leg-
islature the charter might “ be injurious to the citizens,” and 
as railroad corporations were organized for a public purpose ; 
their roads were public highways ; and they were common 
carriers; it was held that whenever their charters became 
obstacles to such legislative regulations as would make their 
roads subserve the public interest to the fullest extent practi-
cable, they would be in that respect injurious, and might be 
amended ; and as it was the duty of the companies to serve 
the public as common carriers in the most efficient manner 
practicable, the legislature might so change their charters as 
to secure that result. And the court said : “ If the legisla-
ture, in its wisdom, seeing that their employés are and will 
be persons dependent on their labor for a livelihood, and un-
able to work on a credit, should find that better servants and 
service could be secured by the prompt payment of their wages 
on the termination of their employment, and that the purpose 
of their creation would thereby be more nearly accomplished, 
it might require them to pay for the labor of their employés 
when the same is fully performed, at the end of their employ-
ment. If it be true that in doing so it would interfere with 
contracts which are purely and exclusively private, and thereby 
limit their right to contract with individuals, it would never-
theless, under such circumstances, have the right to do so under 
the reserved power to amend.” But the court added that it 
did not follow that the legislature could by amendment fix or 
limit the compensation of employés, and particularly not as 
the right to amend was to be exercised so “ that no injustice 
shall be done to the corporators ; ” that, however, this act was 
not obnoxious to that objection, as it left “to the corpora-
tions the right of making contracts with their employés on 
advantageous terms.”

In respect of the provision that the unpaid wages then
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earned at the contract rate were to become due and payable 
on the cessation of the employment, “ without abatement or 
deduction,” the court held that that did not “ require the cor-
poration to pay the employé all the wages to which he would 
have been entitled had he fully performed his contract up to 
the time of his discharge, notwithstanding he had failed to do so, 
and had damaged the corporation thereby ; ” but that it meant 
“that the unpaid wages earned at the contract rate at the 
time of the discharge shall be paid without discount on account 
of the payment thereof before the time they were payable 
according to the terras of the contract of employment.”

Construing the statute thus, and, by elimination, confining 
it to the corporations described, its validity was sustained as 
within the reserved power of amendment ; and the case was 
approved and followed in that before us.

The scope of the power to amend, and the general subject 
of the lawfulness of limitations on the right to contract were 
considered at length, with full citation of authority, in both 
these decisions.

The contention is that as to railroad corporations organized 
prior to its passage, the act was void because in violation of 
the Fourteenth Amendment. Corporations are the creations 
of the State, endowed with such faculties as the State bestows 
and subject to such conditions as the State imposes, and if 
the power to modify their charters is reserved, that reserva-
tion is a part of the contract, and no change within the legiti-
mate exercise of the power can be said to impair its obligation ; 
and as this amendment rested on reasons deduced from the 
peculiar character of the business of the corporations affected 
and the public nature of their functions, and applied to all 
alike, the equal protection of the law was not denied. Mis-
souri Pacific Railway v. Mackey, 127 U. S. 205.

The question then is whether the amendment should have 
been held unauthorized because amounting to a deprivation of 
property forbidden by the Federal Constitution.

The power to amend “cannot be used to take away prop-
erty already acquired under the operation of the charter, or 
to deprive the corporation of the fruits actually reduced to
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possession of contracts lawfully made,” Waite, C. J., Sinking 
Fund cases, 99 U. S. 700; but any alteration or amendment 
may be made “ that will not defeat or substantially impair 
the object of the grant, or any rights which have vested un-
der it and that the legislature may deem necessary to secure 
either that object or other public or private rights,” Gray, J., 
Commissioners v. Holyoke Water Power Company, 104 Mass. 
446, 451; Greenwood v. Freight Co., 105 U. S. 13; Spring 
Valley Water Works v. Schottler, 110 U. S. 347.

This act was purely prospective in its operation. It did 
not interfere with vested rights, or existing contracts, or 
destroy, or sensibly encroach upon, the right to contract, 
although it did impose a duty in reference to the payment of 
wages actually earned, which restricted future contracts in 
the particular named.

In view of the fact that these corporations were clothed 
with a public trust, and discharged duties of public conse-
quence, affecting the community at large, the Supreme Court 
held the regulation, as promoting the public interest in the 
protection of employes to the limited extent stated, to be 
properly within the power to amend reserved under the state 
constitution.

Inasmuch as the right to contract is not absolute, but may 
be subjected to the restraints demanded by the safety and 
welfare of the State, we do not think that conclusion in its 
application to the power to amend can be disputed on the 
ground of infraction of the Fourteenth Amendment. Orient 
Insurance Company v. Daggs, 172 U. S. 557; Holden n . Hardy, 
169 U. S. 366; St. Louis <& San Francisco Railway v. Mat-
thews, 165 U. S. 1.

Gulf, Colorado and Santa Fe Railway v. Ellis, 165 U. S. 150, 
159, is not to the contrary, and was properly distinguished 
from this case by the Supreme Court of Arkansas. There a 
state statute provided for the assessment of an attorney’s fee 
of not exceeding ten dollars against railroad companies for fail-
ure to pay certain debts, and the exaction was held to be a 
penalty, although no specific duty was imposed for the non-
performance of which it was inflicted. This court said: “ The
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statute arbitrarily singles out one class of debtors and punishes 
it for a failure to perforin certain duties — duties which are 
equally obligatory upon all debtors ; a punishment not visited 
by reason of the failure to comply with any proper police regu-
lations, or for the protection of the laboring classes, or to pre-
vent litigation about trifling matters, or in consequence of any 
special corporate privileges bestowed by the State.” The con-
clusion was that the subjection of railroad companies only, to 
the penalty,-was purely arbitrary, not justifiable on any rea-
sonable theory of classification, and that the statute denied 
the equal protection of the law demanded by the Fourteenth 
Amendment. In this case the act was passed “ for the protec-
tion of servants and employés of railroads,” and was upheld 
as an amendment of railroad charters, such exercise of the 
power reserved being justified on public considerations, and a 
duty was specially imposed for the failure to discharge which 
the penalty was inflicted. The penalty was sustained because 
the requirement was valid.

Judgment affirmed.

PRICE v. FORREST.

ERROR TO THE COURT OF ERRORS AND APPEALS OF THE STATE 

OF NEW JERSEY.

No. 105. Argued January 3, 4,1899. — Decided March 6,1899.

In 1850 Price, a purser in the Navy and fiscal agent for that Department, 
advanced $75,000 to the Government, from his private fortune, to meet 
emergencies. His right to receive it back was questioned, and was not 
settled until 1891, when Congress passed an act directing the Secretary 
of the Treasury to adjust his account “ on principles of equity and jus 
tice,” and to pay to him “ or to his heirs ” the sum found due him on sue 
adjustment. It was adjusted by the Secretary, and in August, 1892, itwas 
decided that there was due to Price from the United States $76, •
Meanwhile Forrest had recovered in the courts of New Jersey, of w 1C 
Price was a citizen and resident, a judgment against him for $ , 
Forrest died in 1860 without having collected the amount of this ]u g 
ment. In 1874 his widow, having been appointed administratrix o
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estate, caused the judgment to be revived by writ of scire facias and 
asked for the appointment of a receiver. Price appeared and an-
swered, and then the cause slept until August, 1892, when Mrs. Forrest 
filed a petition, stating that money was about to be paid to Price by the 
United States on his claim, and asking for the appointment of a receiver 
of the Treasury draft, and that Price be ordered to endorse it to the re-
ceiver, to the end that the amount might be received by him as an officer 
of the court and disposed of according to law. A receiver was appointed, 
gave bond and entered on his duties. Price died in 1894. He left no 
will. No letters of administration were granted, but the New Jersey 
court appointed an administrator ad prosequendum. The bill in this case 
was then filed. The relief sought was, the revival of the bill of 1874, 
that the administrator ad prosequendum be made a party, and that the 
other parties be enjoined from receiving the money from the Treasury, 
and that the receiver be authorized to receive and dispose of it under 
the orders of the court. The heirs of Price set up their claims to it. 
The court held that the plaintiffs were entitled to the moneys in the 
Treasury and its judgment was affirmed by the highest court in the State. 
Held, that the receiver, and not the heir, was the person entitled to re-
cover the money from the United States; and that the case did not come 
within the prohibitory provisions against assignments of claims against 
the United States, contained in Rev. Stat. § 3477.

The  case is stated in the opinion.

Mr. John C. Fay and Mr. Fiard McGhee for plaintiffs in 
error.

Mr. Cortlandt Parker and Mr. R. Wayne Parker for de-
fendants in error. Mr. Frank W. Hackett was on their brief.

Mr . Just ice  Harlan  delivered the opinion of the court.

The ultimate question in this case is whether the plaintiffs 
in error, as heirs of Rodman M. Price, are entitled to receive 
from the United States the amount standing to the credit of 
the deceased on the books of the Treasury, and which repre-
sents the balance of a sum found in his lifetime under the 
authority of a special act of Congress to be due him upon an 
adjustment of his accounts as a purser in the Navy.

The facts out of which arise the questions of law discussed 
by counsel are as follows:

In the year 1848 the decedent was assigned to duty on the 
Pacific Coast in California as purser and fiscal agent of the
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United States for the Department of the Navy. He acted 
in that capacity until about December, 1849, or January, 
1850, when he was detached from such service and ordered to 
transfer all public money and property remaining in his 
hands to his successor, or to such other disbursing officer of 
the Navy as might be designated by the commanding officer 
at the naval station at California, and immediately after such 
transfer to report at the city of Washington for the purpose 
of settling his accounts.

A. M. Van Nostrand was his successor, in California, as 
acting purser in the Navy.

About December 31, 1849, Commodore Jones of the Navy, 
commanding the United States squadron at San Francisco, 
directed Van Nostrand to receive from Price all books, 
papers, office furniture and funds on hand belonging to the 
purser’s department at that city. Thereupon Price turned 
over to Van Nostrand as acting purser of the Navy at San 
Francisco, forty-five thousand dollars, that being all the pub-
lic money remaining in his hands.

Subsequently on the 14th day of January, 1850, and out of 
his private funds alone, Price advanced to Van Nostrand 
seventy-five thousand dollars, taking a receipt therefor as 
follows: “ San Francisco, January 14, 1850. Received from 
Rodman M. Price, purser U. S. Navy, seventy-five thousand 
dollars, for which I hold myself responsible to the United 
States Treasury Department, $75,000. (Duplicate.) A. M. 
Van Nostrand, acting purser.” This money was so advanced 
without the approval and signature of Commodore Jones.

Van Nostrand never returned the $75,000 or any part of it 
to Price, nor did he account for it to the Government.

Price insisted that the United States should reimburse him 
for the amount so advanced by him, but the officers of the 
Government denied its liability to him on that account. In 
an elaborate opinion, given March 12, 1854, Attorney General 
Cushing held that, while the appointment of Van Nostrand 
as acting purser was lawful and valid under the circum-
stances, the Government could not be charged with the 
private funds paid to him by Price, although the latter be-
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lieved at the time that his advance of money to the former 
was an accommodation to the Government in the then un-
settled condition of California. 6 Opin. Atty. Gen. 357.

Finally, by an act approved February 23, 1891, c. 279, 26 
Stat. 1371, entitled “ An act for the relief of Rodman M. 
Price,” the Secretary of the Treasury of the United States 
was “authorized and directed to adjust upon principles of 
equity and justice the accounts of Rodman M. Price, late 
purser in the United States Navy and acting navy agent at 
San Francisco, California, crediting him with the sum paid 
over to and receipted for by his successor, A. M. Van Nos-
trand, acting purser, January 14, 1850, and pay to said Rod-
man M. Price, or his heirs, out of any money in the Treasury 
not otherwise appropriated, any sum that may be found due 
him upon such adjustment.”

Under the authority conferred by that act the Secretary of 
the Treasury, in August, 1892, adjusted the accounts of Price; 
and in that adjustment he was credited with the sum advanced 
to Van Nostrand, leaving due to him from the Government 
the sum of $76,204.08, which of course included the above 
sum of $75,000.

In order that the precise questions to be determined upon 
this writ of error may be clearly apprehended we must now 
refer to certain matters occurring in the courts of New Jersey 
both prior to and shortly after the passage of the above act 
of February 23, 1891.

In the year 1857 Samuel Forrest recovered in the Supreme 
Court of New Jersey a judgment against Rodman M. Price 
for the sum of $17,000 and costs. Execution upon that judg-
ment was returned unsatisfied. Forrest died in 1860 intestate. 
In 1874 his wife, one of the present defendants in error, was 
appointed and qualified as administratrix of his estate. In 
the same year she sued out a writ of scire facias to revive the 
above judgment, and it was revived. In the bill seeking a 
revivor of the judgment she alleged facts tending to show 
that Price had an interest in certain lands, and also that he 
bad equitable things in action or other property to the amount 
of many thousand dollars, exclusive of all claims thereon and
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of all exemptions allowed by law, which she had been unable 
to reach by execution on the above judgment. By that bill 
the administratrix also prayed discovery from Price of all 
property, real or personal, whether in possession or action, 
belonging to him, wTith full particulars in relation thereto, 
and that the same under the order of court be appropriated 
in satisfaction of such judgment; further, that a receiver be 
appointed in the cause to collect and take charge of the prop-
erty, money or things in action found to belong to Price, or 
to which he was in any way entitled, either in law or equity, 
with power to convert the same into money, and with such 
other powers as were usually granted to receivers in similar 
cases; and that Price be enjoined from assigning, transfer-
ring or making any other disposition of the real estate and 
personal property to which he was in anywise entitled and 
from receiving any moneys then due or to become due to him, 
except where the same were held in trust or the funds held 
in trust proceeded from other persons than himself.

The defendants to that bill were Price and his wife and son, 
the latter being alleged to claim some interest in the property 
described in the bill. They appeared and filed an answer, 
Price denying that any part of the properties mentioned in 
the bill belonged to him, or that he had any interest in them.

After the filing of that answer the cause slept until August 
9, 1892, when Mrs. Forrest, as administratrix of the estate of 
her husband, filed a petition stating that since the filing of 
her bill of complaint in that cause no payment had been made 
on the judgment against Price, and that neither she nor her 
solicitors had been able to find any personalty or real estate 
belonging to Price by levy upon and sale of which any part 
of the amount due on the judgment could be obtained; that 
it had lately come to her knowledge that about $45,000 was 
about to be paid to Price by officers of the Treasury of the 
United States as the sum found to be due him by an account-
ing then lately had between him and the Government; that 
that sum was to be paid by the delivery to Price or to his 
attorneys of a draft of the Treasurer of the United States or 
some other negotiable security made or issued by its financial
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officers and drawn payable to his order, the rules of the De-
partment forbidding that it be made payable to the order of 
any other person or that said sum should be paid in any other 
way, and that said draft or negotiable security was to be made 
and the transaction closed on the 15th day of August there-
after; and that if Price obtained said money from the United 
States he would, unless restrained, put the same beyond the 
reach of the petitioner. The prayer of the petition was that 
a receiver of the draft or other negotiable security be ap-
pointed, and that Price be ordered and directed immediately 
on the receipt of such draft or. security to endorse the same 
to the receiver, to the end that the amount thereof might be 
received by him as an officer of the court and disposed of ac-
cording to law.

On the presentation of the petition with affidavits in its 
support, the Chancellor on the 8th day of August, 1892, issued 
a rule returnable at chancery chambers September 12, fol-
lowing, that Price show cause why the prayer of the petition 
should not be granted, and an injunction issue, and a receiver 
appointed pursuant to that prayer, which rule further directed 
that Price should be and was thereby restrained and enjoined 
from making any indorsement of the draft referred to in the 
petition.

A duly certified copy of that order, pursuant to directions 
therein, was served upon Price on the 10th day of August, 
1892. Nevertheless, after that date Price received from the 
Assistant Treasurer of the United States at Washington and 
without permission of the court collected four several drafts 
signed by that officer for the respective sums of 82704.08, 
$13,500, $20,000 and $9000, in all the sum of $45,204.08, leav-
ing in the hands of the United States of the amount due on the 
settlement of Price’s accounts the sum of about $31,000.

On the 10th day of October, 1892, Charles Borcherling was 
appointed by the Chancery Court receiver in said cause of the 
property and things in action belonging or due to or held in 
trust for Price at the time of issuing said executions, or at 
^ny time afterwards, and especially of said four drafts, with 
•authority to possess, receive and sue for such property and
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things in action and the evidence thereof; and it was made 
the duty of the receiver to hold such drafts subject to the fur-
ther order of the court. The receiver was required to give 
bond in the sum of $40,000, conditioned for the faithful dis-
charge of his duties. At the same time Price was ordered to 
convey and deliver to the receiver all such property and things 
in action and the evidence thereof, and especially forthwith 
to endorse and deliver the drafts to him, and he and all agents 
or attorneys appointed by him were enjoined and restrained 
from intermeddling with the receiver in regard to said drafts, 
and ordered, if in possession or control thereof, to deliver 
them to the receiver with an indorsement to that officer or to 
the clerk of the court for deposit; provided, the order should 
be void if the drafts other than the one for $9000 were deliv-
ered with Price’s indorsement to the clerk, the proceeds to be 
deposited to the credit of the cause. Price was expressly en-
joined from making any indorsement or appropriation of the 
drafts other than to the receiver or the clerk for deposit.

The receiver gave the required bond, and having entered 
upon the duties of his office, he caused a copy of the above 
order to be served upon Price, and demanded compliance with 
its provisions.

In 1892, the particular day not being stated, the Chancery 
Court issued an attachment against Price for contempt of 
court in disobeying the order of August 8, 1892. By an order 
made May 18, 1894, the court held him to be guilty of such 
contempt and he was directed to pay7 to the receiver the sum 
of $31,704.08 and a fine of $50 and costs, and in default of 
obedience to that order to be imprisoned in the county jail 
until it was complied with. 7 Dickinson, (52 N. J. Eq-) 16,31. 
Upon appeal to the Court of Errors and Appeals the order 
of the Chancery Court was affirmed. 8 Dickinson, (53 N. J- 
Eq.) 693.

It is stated that the balance due on the settlement of 
Price’s accounts, about $31,000, was withheld by the officers 
of the Government in the belief that there was a counter-
claim against Price. But it having been determined to pay 
such balance, the Chancery Court made another order on the
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18th day of May, 1894, by which Price was directed to exe-
cute two instruments in writing, which he had been pre-
viously required by the court to sign, seal and deliver, one 
of them consenting that the balance from the Government 
should be paid to the receiver, such consent to be filed with 
the Treasurer of the United States, and by the other assign-
ing all his property, real and personal, and all his rights and 
credits.

These last two orders were served upon Price while he was 
sick, and he died June 8, 1894, without complying with either 
of them. So far as was known, he left no will, and no appli-
cation had been made for the appointment of an adminis-
trator of his estate, as in case of intestacy. But letters of 
administration ad prosequendum were granted by the Pre-
rogative Court of New Jersey to Allen L. McDermott.

The present bill was filed in the Chancery Court July 5, 
1894, in the name of the administratrix of Samuel Forrest and 
of the receiver Borcherling. The principal defendants are the 
children and heirs of Rodman M. Price. The other defendants 
are John C. Fay and McDermott, the latter as administrator 
ad prosequendum.

That bill alleged that on the 9th day of June, 1894, the 
defendants executed powers of attorney to the defendant Fay, 
who was one of the attorneys in the litigation respecting 
the drafts, authorizing him to apply to the Secretary of the 
Treasury to pay to them the balance to the credit of Price 
under the act of February 23, 1891, — they claiming that such 
balance belongs to his heirs, and not to the receiver. It ap-
pears from the bill that in addition to the above four drafts, 
the United States paid to Price and his attorneys the further 
sum of $9000, reducing the balance apparently on the books 
of the Treasury under the above settlement to the sum of 
about $23,000. It was further alleged that the officers of the 
Treasury Department were desirous of doing right and justice 
tn the premises ; that demand had been made by the receiver 
upon the Treasurer of the United States for the payment to 
bim of said balance of money, and that the Treasurer neither 
consented nor refused to do so, but awaited the determination

vo l . CLXxin—27
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by some lawful tribunal of the right of the receiver in the 
premises.

The relief asked was: 1. That the cause commenced by the 
bill of 1874 be revived, and the administrator ad prosequen-
dum be adjudged a proper party thereto. 2. That the de-
fendants, the children and heirs of Rodman M. Price, together 
with Fay, be perpetually enjoined from making any demand 
upon or application to the United States or from receiving 
any part of the money awarded to the deceased then remain-
ing in the Treasury of the United States. 3. That the parties 
above named be decreed to pay to the plaintiff Borcherling, 
receiver, to be by him disposed of under the orders of the 
court any part of the money they might have respectively 
received or might receive. 4. That the administrator ad 
prosequendum, or any executor or administrator of Price 
thereafter admitted as defendant in the cause, deliver to the 
receiver all the property of the deceased, whether in possession 
or action, which might come to their hands.

The heirs of Price filed pleas asserting their right to the 
benefit of the act of February 23, 1891. The case was heard 
upon the bill and pleas, and the pleas were overruled by Chan-
cellor McGill. The defendants were thereupon ordered to 
answer the bill.

Upon appeal to the Court of Errors and Appeals, the order 
of the Chancery Court was affirmed, and the cause was re-
mitted to that court with directions to proceed therein accord-
ing to law. Price v. Forrest, 9 Dickinson, (54 N. J. Eq.) 669.

The heirs then filed an answer, in which they denied that 
there was any jurisdiction in the Chancery Court to sequester 
the moneys in dispute in the Treasury of the United States, 
and insisted that whatever amount remained in the Treasury 
as the balance due on the adjustment of the accounts of 
Rodman M. Price belonged under the act of Congress to the 
defendants as his heirs.

The case was heard upon bill and answer, and the Chancery 
Court was of opinion that the plaintiffs were entitled to the 
relief asked so far as it related to the collection by the defend-
ants of the moneys mentioned in the bill of complaint and stil
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in the Treasury of the United States. It was therefore li or-
dered and decreed, that the said defendants and each of them 
be and they are hereby perpetually enjoined and restrained from 
making any demand upon or application to the Government 
of the United States, or the Secretary of the Treasury of the 
United States or any officer of the said Treasury, or from receiv-
ing from the United States, or its said Secretary of the Treas-
ury or any officer thereof, any part of the money remaining in 
the Treasury of the United States at the time of filing said bill 
of complaint, and which was awarded to Rodman M. Price, de-
ceased, as in the said bill stated, or now there remaining.” This 
judgment was affirmed by the Court of Errors and Appeals of 
New Jersey, 56 N. J. Eq.; and the judgment of affirmance is 
here for review.

1. The first proposition of the plaintiffs in error is that con-
sistently with the statutes of the United States the defendants 
in error cannot take anything under the orders adjudging 
that Borcherling, the receiver appointed by the state court, 
was entitled as between him and the heirs of Price to receive 
the money remaining to his credit on the books of the Treas-
ury. .

This contention is based upon section 3477 of the Revised 
Statutes of the U nited States, providing that “ all transfers and 
assignments made of any claim upon the United States, or of 
any part or share thereof, or interest therein, whether abso-
lute or conditional, and whatever may be the consideration 
therefor, and all powers of attorney, orders or other authorities 
for receiving payment of any such claim, or of any part or share 
thereof, shall be absolutely null and void, unless they are freely 
made and executed in the presence of at least two attesting 
witnesses, after the allowance of such a claim, the ascertain-
ment of the amount due, and the issuing of a warrant for the 
payment thereof. Such transfers, assignments and powers of 
attorney must recite the warrant for payment, and must be 
acknowledged by the person making them, before an officer 
having authority to take acknowledgments of deeds, and shall 
be certified by the officer; and it must appear by the certifi-
cate that the officer, at the time of the acknowledgment, read



420 OCTOBER TERM, 1898.

Opinion of the Court.

and fully explained the transfer, assignment or warrant of 
attorney to the person acknowledging the same.”

It is insisted that the orders in the state court assume to 
transfer or assign Price’s claim against the United States in 
violation of, or without regard to the requirements of the 
statute, in that no assignment of the claim has ever been 
freely made; that no warrant for the payment thereof had 
been issued when those orders were made; and that the 
indorsement or assignment that Price was ordered to make 
did not fall within any of the established exceptions under 
section 3477, such as assignments in bankruptcy and insol-
vency, and assignments by operation of law.

Are these propositions supported by the decisions of this 
court in which it has been found necessary to construe that 
section ?

In United States n . Gillis, 95 U. S. 407, 416, the question 
was as to the validity of a voluntary transfer of the legal 
title to a claim under the Abandoned and Captured Property 
Act of March 12, 1863, for the proceeds of certain cotton 
seized by the military forces of the United States. The suit 
was brought by the transferee in the Court of Claims which 
found in his favor. By this court it was adjudged that he 
could not maintain the action. While holding that the act 
of February 26, 1853, c. 81, 10 Stat. 170, from which section 
3477 was taken, was of universal application and covered all 
claims against the United States in every tribunal in which 
they might be asserted, this court stated that “ there are 
devolutions of title by force of law, without any act of 
parties, or involuntary assignments compelled by law,” to 
which the statute did not apply.

In Erwin v. United States, 97 U. S. 392, 397, which was 
also an action to recover the proceeds of certain cotton cap-
tured by the military forces of the United States, it appeared 
that the original claimant became a bankrupt, and assigned 
his property to an assignee in bankruptcy. One of the ques-
tions was whether the claim for these proceeds, even if it 
constituted a demand against the Government, was capable 
of assignment undey the above statute. This court said.
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“The act of Congress of February 26, 1853, to prevent frauds 
upon the Treasury of the United States, which was the subject 
of consideration in the Gillis case, applies only to cases of vol-
untary assignment of demands against the Government. It 
does not embrace cases where there has been a transfer of title 
by operation of law. The passing of claims to heirs, devisees 
or assignees in bankruptcy are not within the evil at which 
the statute aimed; nor does the construction given by this court 
deny to such parties a standing in the Court of Claims.”

In Goodman n . Nzblack, 102 U. S. 556, 560, where the ques-
tion was whether the above statute embraced voluntary 
assignments for the benefit of creditors, this court, referring 
to Erwin v. United States, said : “ The language of the statute, 
‘all transfers and assignments of any claim upon the United 
States, or of any part thereof, or any interest therein,’ is 
broad enough (if such were the purpose of Congress) to in-
clude transfers by operation of law, or by will. Yet we held 
it did not include a transfer by operation of law, or in bank-
ruptcy, and we said it did not include one by will. The 
obvious reason of this is that there can be no purpose in such 
cases to harass the Government by multiplying the number 
of persons with whom it has to deal, nor any danger of enlist-
ing improper influences in advocacy of the claim, and that 
the exigencies of the party who held it justified and required 
the transfer that was made. In what respect does the volun-
tary assignment for the benefit of his creditors, which is 
made by an insolvent debtor of all his effects, which must, 
if it be honest, include a claim against the Government, differ 
from the assignment which is made in bankruptcy ? There 
can here be no intent to bring improper means to bear in 
establishing the claim, and it is not perceived how the Gov-
ernment can be embarrassed by such an assignment. The 
claim is not specifically mentioned, and is obviously included 
only for the just and proper purpose of appropriating the 
whole of his effects to the payment of all his debts. We can-
not believe that such a meritorious act as this comes within 
the evil which Congress sought to suppress by the act of
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The doctrine of these cases has not been modified by any 
subsequent decision. Nor, as the argument at the bar im-
plied, is that doctrine inconsistent with the decision subse-
quently rendered in St. Paul c& Duluth Railroad v. United 
States, 112 U. S. 733. Nothing more was adjudged in that 
case than that a voluntary transfer by way of mortgage of 
a claim against the United States for the security of a debt, 
and finally completed and made absolute by a judicial sale, 
was within the purview of the prohibition contained in sec-
tion 3477, and could not be made the basis of an action against 
the Government in the Court of Claims. Such a voluntary as-
signment to secure a specific debt was held to be within the 
mischiefs which that section was intended to remedy. To 
the same class belongs Ball v. Ilalsell, 161 U. S. 72, 79, 
which was the case of a voluntary transfer of part of a claim 
against the United States on account of the depredations of 
certain Indians on the property of the claimant.

While the present case differs from any former case in its 
facts, we think that the principle announced in Erwin n . 
United States and Goodman v. Niblack justified the conclu-
sion reached by the state court. That court held that it had 
jurisdiction under the laws of the State, and as between the 
parties before it, to put into the hands of its receiver any 
chose in action of whatever nature belonging to Price and of 
which he had possession or control. The receiver did not 
obtain from Price in his lifetime an assignment of his claim 
against the United States. But having full jurisdiction over 
him, the court adjudged that as between Price and the plain-
tiffs who sued him the claim should not be disposed of by him 
to the injury of his creditors, but should be placed in the 
hands of its receiver subject to such disposition as the court 
might determine as between the parties before it and as was 
consistent with law. The suit in which the receiver was ap-
pointed was of" course primarily for the purpose of securing 
the payment of the judgment obtained by Samuel Forrest in 
his lifetime against Rodman M, Price. But that fact does 
not distinguish the case in principle from Goodman n . Etr 
black; for the transfer in question to the receiver was the act
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of the law, and whatever remained, whether of property or 
money, in his hands after satisfying the judgment and the 
taxes, costs or expenses of the receivership as might be or-
dered by the court, would be held by him as trustee for those 
entitled thereto, and his duty would be to pay such balance 
into court to the credit of the cause “ to be there disposed of 
according to law.” Revision of N. J. Laws, 1877, sec. 26, 
p.394.

As this court has said, the object of Congress by section 
3477 was to protect the Government, and not the claimant, 
and to prevent frauds upon the Treasury. Bailey n . United 
States, 109 U. S. 432; Hobbs n . McLean, 117 U. S. 567; 
Freedman's Savings Co. n . Shepherd, 127 IT. S. 494, 506. 
There was no purpose to aid those who had claims for money 
against the United States in disregarding the just demands of 
their creditors. We perceive nothing in the words or object 
of the statute that prevents any court of competent jurisdic-
tion as to subject-matter and parties from making such orders 
as may be necessary or appropriate to prevent one who has a 
claim for money against the Government from withdrawing 
the proceeds of such claim from the reach of his creditors; 
provided such orders do not interfere with the examination 
and allowance or rejection of such claim by the proper officers 
of the Governtaent, nor in anywise obstruct any action that 
such officers may legally take under the statutes relating to 
the allowance or payment of claims against the United States. 
If a court, in an action against such claimant by one of his 
creditors, should, for the protection of the creditor, forbid the 
claimant from collecting his demand except through a receiver 
who should hold the proceeds subject to be disposed of accord-
ing to law under the order of court, we are unable .to say that 
such action would be inconsistent with section 3477. It may 
be that the officers charged with the duty of allowing or dis-
allowing claims against the Government are not required to 
recognize a receiver of a claim appointed by a court, and may, 
if the claim be allowed, refuse to make payment except as 
provided in section 3477. Upon this subject, the Second 
Comptroller of the Treasury, in his opinion, rendered July
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11, 1894, construing the act of February 23, 1891, and in 
which he held that Price was entitled to receive in his life-
time, whatever sum was found to be due him on the adjust-
ment of his accounts, but if he died before such adjustment 
was made his heirs would take, not by virtue of the act of 
Congress, but according to the laws of descent at the domicil 
of the deceased, said: “ I do not presume for a moment that 
the Chancery Court of New Jersey could issue an execution 
and compel payment of this money, nor could any of its 
powers be brought to bear to compel, without at least addi-
tional legislation by Congress, the Comptroller to pay its 
judgment; but while that is true, yet on the other hand the 
Comptroller, so far having awaited the adjudication of that 
Chancery Court, ought to abide by the result of that litiga-
tion, and await a final adjudication and certification of the 
amount, as to who are entitled under the laws of that State. 
This comes more from comity, and from a disposition on the 
part of the Treasury officers to obey the laws of the land, and 
to help to enforce the decrees of the courts that have jurisdic-
tion over matters in litigation of this kind, than from any 
actual authority that a court may have over the Comptroller 
to compel him to make payment. In conclusion, then, the 
Comptroller will not at this time act in this matter, but will 
say to the gentlemen, that they must fight it out in the courts 
of New Jersey, and that this court will follow the final deci-
sion that may be rendered there. . . . Hence this matter 
will be suspended until such time as the Comptroller may be 
put into possession of the final decree, either of the New 
Jersey Chancery Court, or such court as may have appellate 
jurisdiction therefrom.” Even if it be true that the final 
order of the state court in relation to the money in question 
would not impose any legal duty upon the officers of the 
Treasury, it does not follow that the order of court appointing 
the receiver would be null and void, as between those who 
are parties to the cause and who are before the court.

It only remains to say touching this part of the case that 
if section 3477 does not embrace the passing or transfer of 
claims to heirs, devisees or assignees in bankruptcy, as held
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in Erwin n . United States, nor a voluntary assignment by a 
debtor of his effects for the benefit of his creditors, as held in 
Goodman v. Niblack, it is difficult to see how an order of a 
judicial tribunal having jurisdiction of the parties appointing 
a receiver of a claim against the Government and ordering 
the claimant to assign the same to such receiver to be held 
subject to the order of court for the benefit of those entitled 
thereto, can be regarded as prohibited by that section.

2. Were the heirs of Rodman M. Price entitled upon his 
death, by virtue of the act of February 23, 1891, to such bal-
ance as then remained to his credit in the Treasury of the 
United States on the adjustment made of his accounts under 
that act? If they were so entitled, then the final judgment 
of the Court of Errors and Appeals affirming the judgment 
of the Chancery Court denied to the plaintiffs in error a right 
specially set up and claimed by them under the above act; 
and therefore the jurisdiction of this court to reexamine that 
final judgment cannot be doubted. Rev. Stat. § 709.

The plaintiffs in error insist that Emerson v. Hall, 13 
Pet. 409, 413, 414, is decisive in their favor. Although this 
contention is not without some force, we are of opinion that 
the judgment in that case does not control the determination 
of the present case. Emerson, surveyor, Chew, collector, 
and Lorrain, naval officer, at the port of New Orleans, hav-
ing seized a brig for a violation of the laws prohibiting the 
importation of slaves, instituted proceedings that resulted in 
the condemnation of such vessel and slaves. It had been 
previously decided in The Josefa Segunda, 10 Wheat. 312, 
that the proceeds could not be paid to the custom-house 
officers, but vested in the United States. Emerson and Lor-
rain having died, Congress, on the 3d day of March, 1831, 
passed an act entitled “An act for the relief of Beverly Chew, 
the heirs of William Emerson, deceased, and the heirs of Ed-
ward Lorrain, deceased.” That act directed the proceeds in 
court to be paid over to the said Beverly Chew and “the 
legal representatives ” of Emerson and Lorrain, respectively. 
The question was whether the Emerson part of the proceeds 
belonged to his heirs, or were assets primarily liable for his
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debts. This court, after observing that Emerson had not acted 
under any law, nor by virtue of any authority, and that his 
acts imposed no obligation, legal or equitable, on the Gov-
ernment to compensate him for his services, said: “ Had Emer-
son become insolvent and made an assignment, would this 
claim, if it may be called a claim, have passed to his assignees? 
We think, clearly, it would not. Under such an assignment, 
what could have passed ? The claim is a nonentity. Neither 
in law nor in equity has it any existence. A benefit was vol-
untarily conferred on the Government; but this was not done 
at the request of any officer of the Government, or under the 
sanction of any law or authority, express or implied. And 
under such circumstances, can a claim be raised against the 
Government, which shall pass by a legal assignment, or go 
into the hands of an administrator as assets ? . . . A claim 
having no foundation in law, but depending entirely on the 
generosity of the Government, constitutes no basis for the 
action of any legal principle. It cannot be assigned. It does 
not go to the administrator as assets. It does not descend to 
the heir. And if the Government, from motives of public 
policy, or any other considerations, shall think proper, under 
such circumstances, to make a grant of money to the heirs of 
the claimant, they receive it as a gift or pure donation — a 
donation made it is true in reference to some meritorious act 
of their ancestor, but which did not constitute a matter of 
right against the Government. In the present case, the Gov-
ernment might have directed the money to be paid to the 
creditors of Emerson, or to any part of his heirs. Being the 
donor it could, in the exercise of its discretion, make such 
distribution or application of its bounty as circumstances 
might require. And it has, under the title of an act,i for the 
relief of the heirs of Emerson,’ directed, in the body of the 
act, the money to be paid to his legal representatives. That 
the heirs were intended by this designation is clear; and we 
think the payment which has been made to them under this 
act has been rightfully made, and that the fund cannot be 
considered as assets in their hands for the payment of 
debts.”
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Now, it is said that the grounds upon which in Emerson n . 
Hall the claim of the heirs was sustained, exist in the present 
case; that Price did not act under any law, nor in virtue of 
any authority, and that his acts imposed no obligation in law 
or equity upon the Government that could have been enforced 
even if suit could have been maintained against it. And the 
conclusion sought to be drawn is that Congress must have 
intended by the act of 1891, as it was held to have intended 
by the act in Emerson's case, to legislate for the benefit of 
the heirs or next of kin of the decedent and not for his 
personal representatives. But there were other facts in the 
Emerson case which placed that case upon peculiar grounds. 
Emerson and Lorrain were both dead when the act of March 
3,1831, was passed, and therefore Congress must have had in 
mind the question whether the Emerson and Lorrain portions 
of the money on deposit in court should be given to their 
respective heirs or not. And the question was solved as indi-
cated by the preamble to that act. The preamble distinctly 
shows that Congress had in view the heirs, and not those who 
would administer the estate of the two persons whose merito-
rious services were recognized. Although a preamble has 
been said to be a key to open the understanding of a statute, 
we must not be understood as adjudging that a statute, clear 
and unambiguous in its enacting parts, may be so controlled 
by its preamble as to justify a construction plainly inconsistent 
with the words used in the body of the statute. We mean 
only to hold that the preamble may be referred to in order 
to assist in ascertaining the intent and meaning of a statute 
fairly susceptible of different constructions. United States v. 
Fisher, 2 Cranch, 358, 386; United States v. Palmer, 3 Wheat. 
610, 631; Beard v. Rowan, 9 Pet. 301, 317; Holy Trinity 
Church v. United States, 143 U. S. 457, 462; Coosaw Mining 
Co. n . South Carolina, 144 U. S. 550. In Emersoris case the 
decision was placed partly on the ground that the title of 
the act of 1831 indicated that Congress, in using the words 
“ legal representatives ” in the body of the act, had in mind 
the heirs of Emerson and Lorrain, and not technically their 
personal representatives. It is a fact not without significance
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that the money awarded by the above act of 1831 did not 
replace any moneys taken by Emerson and Lorrain from their 
respective estates for the benefit of the Government. They 
had only rendered meritorious personal services for the pub-
lic upon which no claim of creditors could be based, but 
which services Congress chose to recognize by making a gift 
to the heirs. This was substantially the view taken of the 
case of Emerson v. Hall in the recent case of Blagge n . Balch, 
162 U. S. 439, 458.

The case before us differs from the Emerson case by reason 
of circumstances which we must suppose were not overlooked 
by Congress when it passed the act of 1891. By advancing 
to Van Nostrand seventy-five thousand dollars to be used for 
the Government, Price’s ability to meet his obligations to 
creditors was to that extent diminished. As he had acted in 
good faith, and in the belief that he was promoting the best 
interests of the Government, the purpose of Congress was to 
make him whole in respect of the amount he had in good 
faith advanced to his successor for public use. He was then 
alive, and there was no occasion for Congress to think of 
making any provision for those who might be his heirs. We 
think that the legislation in question had reference to his 
financial condition, and there is no reason to suppose that 
Congress intended that the amount if any found due him 
upon the adjustment of his accounts should not constitute a 
part of his absolute personal estate, to be received and applied 
in the event of his death by his personal representative as 
required by law.

We concur with the state court in the view that the act of 
1891 was not intended to confer a mere gratuity upon Price, 
but was a recognition of a moral and equitable, if not legal, 
obligation upon the part of the Government to restore to him 
moneys advanced in the belief at the time that they would 
be repaid to him in the settlement of his accounts as a dis-
bursing officer; and that the use of the words “or his heirs’ 
in the act was not to make a gift to the heirs of such sum as 
upon the required adjustment of his accounts was found to 
be due their ancestor, and thereby exclude his creditors from
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all interest in that sum, but to provide against the contingency 
of death occurring before the adjustment was consummated, 
and thus to make it certain that the right to have his accounts 
credited with the amount paid to Van Nostrand, upon princi-
ples of “ equity and justice,” should not be lost by reason of 
such death. Under this interpretation of the act, the words 
« or his heirs ” must be held to mean the same thing as per-
sonal representatives. We do not perceive either in the words 
of the act, or in the circumstances attending its passage, any-
thing to justify the belief that Congress had any purpose in 
the event of the death of Price to defeat the just demands of 
creditors.

Reference was made in argument to the recent case of 
Briggs v. Walker, 171 U. S. 466, 473, 474. It differs in some 
respects from both the Emerson case and the present case, 
but the decision is in accord with the views herein expressed. 
It arose under “ an act for the relief of the estate of C. M. 
Briggs, deceased,” and the principal question was whether the 
right given by the act to Briggs’ “ legal representatives ” was 
for the benefit of his next of kin to the exclusion of his credi-
tors. This court said: “ The act of Congress nowhere men-
tions heirs at law, or next of kin. Its manifest purpose is not 
to confer a bounty or gratuity upon any one; but to provide 
for the ascertainment and payment of a debt due from the 
United States to a loyal citizen for property of his, taken by 
the United States; and to enable his executor to recover, as 
part of his estate, proceeds received by the United States 
from the sale of that property. The act is ‘ for the relief of 
the estate ’ of Charles M. Briggs, and the only matter referred 
to the Court of Claims is the claim of his ‘ legal representa-
tives.’ The executor was the proper person to represent the 
estate of Briggs, and was his legal representative; and as such 
he brought suit in the Court of Claims, and recovered the 
fund now in question, and consequently held it as assets of 
the estate, and subject to the debts and liabilities of his tes-
tator to the defendants in error.” It is to be observed that 
the court in that case looked both to the body of the act and 
the preamble in order to ascertain the intention of Congress.
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It results that the plaintiffs in error, as heirs of Rodman 
M. Price, were not denied by the final judgment of the state 
court any right secured to them by the act of 1891.

Something was said in argument which implied that Price 
had wrongly resisted the collection of the Forrest claim and 
judgment. It is proper to say that so far as the record speaks 
on that subject, the course of the deceased was induced by 
the belief on his part that it was a claim which he was not 
bound in law or justice to pay. Our conclusion does not rest 
in any degree upon the character of that claim, but entirely 
upon questions of law arising out of matters that were con-
cluded, so far as this court is concerned, by the action of the 
state court, and which we have no jurisdiction to review.

We find in the record no error of law in respect of the 
Federal questions presented for consideration, and therefore 
the decree below must be

Affirmed.

SMITH v. BURNETT.

APPEAL FROM THE COURT OF APPEALS OF THE DISTRICT OF

COLUMBIA.

No. 112. Argued January 6, 9, 1899. — Decided March 18,1899.

Undoubtedly there was jurisdiction in admiralty in this case, in the courts 
below.

Although a wharfinger does not guarantee the safety of vessels coming to 
his wharves, he is bound to exercise reasonable diligence in ascertaining 
the conditions of the berths thereat, and, if there is any dangerous ob-
struction, to remove it, or to give due notice of its existence to vesse s 
about to use the berths; at the same time the master is bound to use 
ordinary care, and cannot carelessly run into danger.

This court is unable to decide that the Court of Appeals of the District o 
Columbia was not justified in holding, on the evidence, that appellants 
were liable for negligence and want of reasonable care, and that t e 
master was free from contributory negligence, and therefore a rms 
the decree of the Court of Appeals which agreed with the trial court on
the facts.
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Statement of the Case.

This  was an appeal from the Court of Appeals for the Dis-
trict of Columbia affirming a decree of the Supreme Court of 
the District, sitting in admiralty, whereby appellees, original 
libellants in the cause, were awarded damages, and a cross 
libel filed by appellants was dismissed. 10 D. C. App. 469. 
As stated by the Court of Appeals, the libel was filed by ap-
pellees against appellants for an alleged injury to their vessel, 
the schooner Ellen Tobin, while moored in berth at appellants’ 
wharf on the bank of the Potomac at Georgetown, for the 
purpose of being loaded by and for appellants; and the injury 
complained of was averred to have been occasioned by appel-
lants negligently allowing a dangerous rock to remain in the 
bed of the river within the limits of the berth at the wharf, 
which the vessel was invited to take, the obstruction being 
unknown to the master of the vessel, and he having been more-
over assured by appellants through their agent that the depth 
of water in the berth in front of the wharf was sufficient and 
that the berth was safe for the loading of the vessel.

The facts, in general, found by that court were: That ap-
pellants were lessees of wharf and water rights extending to 
the channel of the river, and the berth assigned to and taken 
by the schooner for the purpose of loading was in front of 
their wharf and within the leased premises; that appellants 
were engaged in the business of crushing and shipping stone 
from the wharf to different points; and that the schooner had 
been brought up the river by prearrangement with a ship 
broker in Georgetown in order to be loaded by appellants at 
their wharf with crushed stone to be taken to Fortress Mon-
roe, in Virginia, to be used in government work at that place. 
That the vessel was stanch and in good repair; was a three 
masted schooner of six hundred tons capacity; was registered 
at the New York custom house as a coasting vessel of the 
United States, and was owned by appellees at the time of the 
injury complained of. It was further found “ that the vessel 
was sunk on [Sunday,] the 6th of August, 1893, as she was 
moored in the berth at the wharf, while receiving her cargo of 
crushed stone from the wharf, by means of a chute extended 
from the wharf to the hatchway of the vessel. The vessel
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was about two thirds loaded, having received about four hun-
dred tons of her cargo, before signs were discovered of her 
distressed condition. She was then taking water so rapidly 
that the pumps could not relieve her, nor could the extra as-
sistance employed by the master avail to save her from break-
ing and sinking in the berth. The work of loading was stopped 
on Saturday evening, with the intention of resuming the work 
of loading on the following Monday morning; and the cap-
tain of the vessel, at the time of stopping work on Saturday, 
made soundings around the vessel and supposed that she was 
then lying all right. But on Sunday morning it was discov-
ered that there was so much water in her that she could not 
be relieved by her pumps; and by 5 o’clock on the afternoon 
of that day she had filled with water, and broke in the middle, 
and sank in her berth, where she remained, with her cargo 
under water, until the 1st of November, 1893, when the stone 
was pumped out of her, and she was then condemned as worth-
less, and was afterwards sold at auction for $25 to one of the 
owners.” Other findings of fact appeared in the opinion.

Appellants denied all negligence, and insisted that they were 
in no way responsible for the disaster; and in a cross libel as-
serted a claim for damages caused by the fault of appellees in 
allowing the vessel to sink in the river in front of their wharf 
and to remain there for an undue time. The evidence was 
voluminous and conflicting.

Mr. R. D. Benedict for appellants. J/r. James 8. Ed-
wards, Mr. Job Barnard and Mr. Nathaniel Wilson were 
on his brief.

Mr. William G. Choate for appellees.

Mr . Chief  Just ice  Fuller , after stating the case, delivered 
the opinion of the court.

Undoubtedly there was jurisdiction in admiralty in the 
courts below, and the applicable principles of law are 
familiar.
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Although a wharfinger does not guarantee the safety of ves-
sels coming to his wharves, he is bound to exercise reasonable 
diligence in ascertaining the condition of the berths thereat, 
and if there is any dangerous obstruction to remove it, or to 
give due notice of its existence to vessels about to use the 
berths. At the same time the master is bound to use ordinary 
care, and cannot carelessly run into danger. Philadelphia, 
Wilmington c&c. Railroad v. Philadelphia &c. Steam Towboat 
Co., 23 How. 209; Sawyer n . Oakman, 7 Blatchford, 290; 
Thompson v. N. E. R. R. Company, 2 B. & S. 106; xSi C. Exch. 
(I860,) 119; Mersey Docks Trustees n . Gibbs, L. R. 1 H. L. 
93; Carleton v. Franconia Iron and Steel Company, 99 Mass. 
216; Nickerson v. Tirrell, 127 Mass. 236 ; Barber v. Abendroth, 
102 N. Y. 406.

Carleton v. Franconia Iron and Steel Company, 99 Mass. 
216, is so much in point that we quote from it, as did the 
Court of Appeals. The case was in tort for injury to plain-
tiffs’ schooner by being sunk and bilged in the dock adjoining 
defendants’ wharf which fronted on navigable waters, where 
the tide ebbed and flowed. Defendants had dredged out the 
adjoining space to accommodate vessels which were accus-
tomed to come with iron and coal for defendants’ foundries, 
situated on the wharf. There was in the space dredged a 
large rock, sunk in the water and thereby concealed from sight, 
dangerous to vessels, and so situated that a vessel of the draft 
to which the water at the wharf was adapted, being placed at 
high water at that part of the wharf, would lie over the rock, 
and at the ebb of the tide would rest upon it. Defendants 
had notice of the existence and position of the rock and of its 
danger to vessels, but neglected to buoy or mark it or to give 
any notice of it to plaintiffs or any one in their employment, 
though their vessel came to the wharf by defendants’ procure-
ment, bringing a cargo of iron for them under a verbal char-
ter. Mr. Justice Gray, among other things, observed:

“ It does not indeed appear that the defendants owned the 
soil of the dock in which the rock was embedded; but they 
had excavated the dock for the purpose of accommodating ves-
sels bringing cargoes to their wharf; and such vessels were 

vol . clxxhi —28
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accustomed to occupy it, and could not discharge at that point 
of the wharf without doing so. . . . Even if the wharf 
was not public but private, and the defendants had no title 
in the dock, and the concealed and dangerous obstacle was 
not created by them or by any human agency, they were still 
responsible for an injury occasioned by it to a vessel which 
they had induced for their own benefit to come to the wharf, 
and which, without negligence on the part of its owners or 
their agents or servants, was put in a place apparently adapted 
to its reception, but known by the defendants to be unsafe. 
This case cannot be distinguished in principle from that of the 
owner of land adjoining a highway, who, knowing that there 
was a large rock or a deep pit between the travelled part of 
the highway and his own gate, should tell a carrier, bringing 
goods to his house at night, to drive in, without warning him 
of the defect, and who would be equally liable for an injury 
sustained in acting upon his invitation, whether he did or did 
not own the soil under the highway.”

And as to the degree of care required of the master or 
vessel owner, the same court in Nickerson v. Tirrell rightly 
said: “ The true rule was stated to the jury, that the master 
was bound to use ordinary care, and could not carelessly run 
into danger. We cannot say, as matter of law, that he was 
negligent because he did not examine or measure the dock 
and berth. It was for the jury to determine whether the 
conduct and conversation of the defendant excused the mas-
ter from making any more particular examination than he did 
make, and whether, upon all the evidence, he used such care 
as men of ordinary prudence would use under the same cir-
cumstances.”

The cases necessarily vary with the circumstances. In Tm  
Stroma, 42 Fed. Rep. 922, the libellant sought to recover dam-
ages received by its steamer, while moored alongside respon-
dent’s pier, by settling, with the fall of the tide, on the point 
of a spindle, part of a derrick attached to a sunken dredge. 
Work was proceeding for the removal of the dredge, and severa 
buoys had been set to indicate the place of its several parts. 
The agent of the steamer knew of the location of the wrec ;
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sought permission to moor outside of it; and undertook to 
put the ship in position. The liability to danger was as well 
known to the steamer as to the wharfinger, who made no 
representation and was free from negligence. The libel was 
dismissed, and the decree was affirmed by this court. Pan-
ama, Railroad Company v. Napier Shipping Company, 166 
U. S. 280.

In The Moorcock, 13 P. D. 157, defendants, who were 
wharfingers, agreed with plaintiff for a consideration to allow 
him to discharge his vessel at their jetty which extended into 
the river Thames, where the vessel would necessarily ground 
at the ebb of the tide. The vessel sustained injury from the 
uneven condition of the bed of the river adjoining the jetty. 
Defendants had no control over the bed, and had taken no 
steps to ascertain whether it was or was not a safe place for 
the vessel to lie upon. It was held that, though there was no 
warranty, and no express representation, there was an implied 
undertaking by defendants that they had taken reasonable 
care to ascertain that the bottom of the river at the jetty was 
not in a condition to cause danger to a vessel, and that they 
were liable. The judgment was sustained in the Court of 
Appeal, 14 P. D. 64, and was approved by the House of 
Lords in The Calliope, (1891) App. Cas. 11, though in the 
latter case it was ruled, on the facts, that there was no suffi-
cient evidence of any breach of duty on the part of the wharf-
ingers, and that the injury to the vessel was caused by the 
captain and pilot attempting to berth her at a time of the 
tide when it was not safe. The berth was in itself safe, but 
it was held that, under the particular circumstances disclosed 
by the proofs, the ship owner had assumed as to the ap-
proaches the risk of reaching the berth; while the general 
rule in respect of the duty of wharfingers was not questioned. 
The Lord Chancellor remarked: “ In this case the wharf-
inger, who happens to be the consignee, invites the vessel to 
a particular place to unload. If, as it is said, to his knowl-
edge the place for unloading was improper and likely to in-
jure the vessel, he certainly ought to have adopted one of 
these alternatives: either he ought not to have invited the



436 OCTOBER TERM, 1898.

Opinion of the Court.

vessel or he ought to have informed the vessel what the con-
dition of things was when she was invited, so that the injury 
might have been avoided.” Lord Watson: “I do not doubt 
that there is a duty incumbent upon wharfingers in the posi-
tion of the appellants towards vessels which they invite to 
use their berthage for the purpose of loading from or unload-
ing upon their wharf; they are in a position to see, and are in 
my opinion bound to use reasonable diligence in ascertaining 
whether the berths themselves and the approaches to them 
are in an ordinary condition of safety for vessels coming to 
and lying at the wharf. If the approach to the berth is im-
peded by an unusual obstruction they must either remove it, 
or, if that cannot be done, they must give due notice of it to 
ships coming there to use their quay.” And Lord Herschell: 
“ I do not for a moment deny that there is a duty on the part 
of the owner of the wharf to those whom he invites to come 
alongside that wharf, and a duty in which the condition of 
the bed of the river adjoining that wharf may be involved. 
But in the present case we are not dealing, as were the 
learned judges in the cases which have been cited to us, with 
the condition of the bed of the river in itself dangerous— 
that is to say, which is such as necessarily to involve danger 
to a vessel coming to use a wharf in the ordinary way; and 
we are not dealing with a case of what I may call an abnor-
mal obstruction in the river — the existence of some foreign 
substance or some condition not arising from the ordinary 
course of navigation.”

We are remitted then to the consideration of the facts, and 
as to them the rule is firmly established that successive de-
cisions of two courts in the same case, on questions of fact, 
are not to be reversed, unless clearly shown to be errone-
ous. Towson v. Moore, 173 U. S. 17; The Baltimore, 8 Wall. 
377, 382; The S. B. Wheeler, 20 Wall. 385, 386; The Rich-
mond, 103 IT. S. 540. And when the evidence is conflicting, 
there being evidence to sustain the decree, this court will not 
ordinarily interfere.

Tested by this rule we must assume on the record that the 
vessel in question was chartered by appellants, through a ship
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broker duly authorized, for the purpose of being loaded with 
a cargo of crushed stone, which would be about six hundred 
tons, by appellants at their wharf, to be discharged at Fortress 
Monroe; that the contract, which was oral, did not expressly 
name the number of tons to be loaded, nor guarantee the 
depth of water, nor the position of the vessel at the wharf, 
nor embody as part thereof the representations alleged to 
have been made in respect of the depth of the water; that 
there was a ridge of rock in the berth assigned to the vessel 
by appellants, projecting above the bottom of the river and 
endangering her safety, even when only partially loaded; 
and that the vessel, though stanch, strong and seaworthy, was 
wrecked by grounding on that rock.

We also think that the conclusions of the Court of Appeals, 
set forth in its opinion, that no ordinary skill or effort on 
the part of the master or owners could have been exercised 
effectively to save the vessel from total loss, and that the in-
jury was not increased, nor the damages enhanced, by delay 
in attempting to raise and remove the vessel, cannot reason-
ably be questioned; and that we are not required to pass on 
the conflicting evidence in respect of the value of the ves-
sel at the time of the injury. In other words, it must be 
held that the cross libel was properly dismissed, and that the 
amount of damages awarded is not open to inquiry.

As to knowledge or notice of the obstruction by appellants, 
the evidence tended to show that they had been for some 
years in the use of the wharf and of this particular berth; 
that they had under lease perhaps two and a half miles of 
river front, containing stone quarries, some of which they 
were working; that their business was large, and that during 
the year 1893, before the accident, they had loaded from fif-
teen to twenty vessels at the same place; that the capacity of 
the crusher for loading vessels through the chute was from 
one hundred and fifty to two hundred tons a day; that they 
employed from one hundred and fifty to three hundred men, 
and at times many more, and had bins into which they ran 
crushed stone to be carried off in various ways. It further 
appeared that in December, 1892, the two masted schooner
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Baird, carrying five hundred tons, and when loaded drawing 
fourteen feet, grounded in the same berth, manifestly on a 
rock, and that that fact and the character of her injuries were 
known to appellants. There was much other evidence bear-
ing on this point of knowledge or notice, which fully sus-
tained the Court of Appeals in its conclusion that appellants 
knew of the existence of the rock, and its dangerous nature; 
or, if not, that absence of investigation amounted, under the 
circumstances, to such negligence as to impute notice.

But the stress of the argument is that the master was guilty 
of negligence which contributed to the injury, and chiefly in 
not ascertaining the condition of the bottom of the berth 
and taking precautions, as advised. Yet on this, as on other 
branches of the case, the evidence was conflicting, and we 
cannot say that the finding of the Court of Appeals that the 
evidence failed to establish “ that there was want of due care 
on the part of the master, and a failure to exercise proper 
supervision for the safety of the vessel, while she was moored 
at the wharf for the purpose of being loaded,” was clearly 
erroneous. The master came to the berth on appellants’ busi-
ness; and there was evidence to the effect that the broker, 
with whom the engagement was made, and appellants’ fore-
man were both informed that the vessel would draw when 
loaded from fourteen to fourteen and one half feet, and that 
the master was assured by both that there was plenty of 
water; that the berth had been dredged out to between four-
teen and fifteen feet; and that there was fourteen feet “ sure 
at low water.” The evidence also tended to show that the 
foreman suggested on Friday to the master to make some 
soundings for himself ; that there might have been something 
dropped over from a lighter that he did not know of; that 
the captain did make soundings and found sufficient water as 
the vessel then lay; that one of the appellants told the fore-
man “ to tell the captain of the Tobin that he had better 
sound around the vessel and make sure that it was laying all 
right;” that the foreman “ said the vessel was laying all right, 
but he would tell the captain,” as he afterwards reported he 
had; that the captain sounded around the vessel on Saturday
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and discovered no dangerous condition; that the vessel did 
not commence leaking until Sunday morning; and that the 
master thereupon did all he could to save her. It does not 
appear that the master was informed that the bottom was a 
rock bottom,- or that the fact was mentioned that the Baird 
had previously got on an obstruction in the berth; and there 
was nothing in what was said to lead the captain to sup-
pose that there was danger provided there was water enough 
around the vessel. He rather thought the vessel touched bot-
tom on Saturday evening at low tide, but that, if so, did not 
in itself constitute cause for alarm. In fact, the danger was 
the existence of the rock in the middle of the berth under the 
vessel. The evidence is voluminous in respect of the extent 
and manner of the loading; of what passed between the par-
ties ; of the different soundings, and so on ; but it is unneces-
sary to recapitulate it, as we are satisfied that no adequate 
ground exists for disturbing the result reached.

At all events, we are unable to decide that the Court of 
Appeals was not justified in holding on the evidence that 
appellants were liable for negligence and the want of rea-
sonable care, and that the master was free from contributory 
negligence; and the decree must, therefore, be

Affirmed.

YERKE v. UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.

No. 664. Submitted February 20, 1899. — Decided March 13, 1899.

Under the clause in the act of March 3, 1885, c. 341, regarding claims “ on 
behalf of citizens of the United States, on account of depredations com-
mitted, chargeable against any tribe of Indians by reason of any treaty 
between such tribe and the United States,” no claim can be received and 
considered by the Court of Claims which is presented on behalf of a per-
son who was not a citizen of the United States when the act was passed, 
but who, a foreigner, had then duly declared his intention to become such 
citizen, and did subsequently become such.

When the language of a statute is clear, it needs no construction.
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The  case is stated in the opinion.

Aik C. N. Carter and Mr. T. H. N. McPherson for ap-
pellant.

Mr. Assistant Attorney General Thompson and Mr. Lin-
coln B. Smith for appellees.

Mr . Just ice  Mc Kenna  delivered the opinion of the court.

The appellant (petitioner in the court below) claimed 
$3400.00 under the act approved March 3, 1891, c. 538, 26 
Stat. 851, entitled “An act to provide for the adjudication 
and payment of claims arising from Indian depredations.” 
He alleged that he was a native of Prussia, and came to the 
United States in 1828, and declared his intention to become 
a citizen of the United States on the 8th of January, 1842, 
and was recognized as a voter of Cochise County, Arizona, 
from 1884 to 1886; that he made application for and was 
adjudged and declared a citizen of the United States Decem-
ber 16, 1896; that in March, 1872, he was the owner of cer-
tain property (which was described) of the value of $3400.00, 
in Arizona Territory, “ which was taken, used and destroyed 
by the Apache Mohave Indians,” who were in amity with the 
United States “when the depredation was committed.” He 
further alleged “ that he presented his claim to the honorable 
Commissioner of Indian Affairs March 8, 1882, but that no 
action was had thereon; that said claim has not been paid nor 
any part thereof, nor has any of the property been returned 
either by the said Indians or the United States.”

The United States filed a general traverse.
The court dismissed the petition for want of jurisdiction. 

This ruling is assigned as error.
The act of March 3, 1891, gives jurisdiction to the Court of 

Claims to “inquire into and finally adjudicate, in the man-
ner provided in this act, all claims of the following classes, 
namely: ”

First. “ All claims for property of citizens of the Unite
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States taken or destroyed by Indians belonging to any band, 
tribe or nation in amity with the United States. . . .”

Second. Such jurisdiction shall also extend to all cases which 
have been examined and allowed by the Interior Department, 
and also to such cases as were authorized to be examined under 
the act approved March 3, 1885, c. 341, 23 Stat. 362, 376, and 
under subsequent acts.

The “subsequent acts” do not affect the question; and that 
part of the act of March 3, which it is necessary to quote, 
provides as follows:

“ For the investigation of certain Indian depredation claims, 
ten thousand dollars; and in expending said sum the Secre-
tary of the Interior shall cause a complete list of all claims 
heretofore filed in the Interior Department, and which have 
been approved in whole or in part and now remain unpaid, 
and also all such claims as are pending, but not yet exam-
ined on behalf of citizens of the United States on account 
of depredations committed, chargeable against any tribe of 
Indians by reason of any treaty between such tribe and the 
United States, including the name and address of the claim-
ants, ... to be made and presented to Congress at its 
next regular session. . .

Is the demand of appellant within any of these clauses ?
1. In Johnson v. United States, 160 U. S. 546, it was held 

that citizenship at the time of the depredation was an essen-
tial condition of the jurisdiction of the Court of Claims of 
demands under the first clause.

2. Speaking of the second clause, it was said: “ By that 
jurisdiction is extended to ‘ cases which have been examined 
and allowed by the Interior Department, and also to such 
cases as were authorized to be examined under the act of Con-
gress ’ of March 3, 1885, and subsequent acts.”

The appellant’s case was not of the former kind. His claim 
had not “ been examined and allowed by the Interior Depart-
ment. ’ It had only been filed with the Commissioner of 
Indian Affairs. Was it hence a case of the second kind? To 
have been that it must have been one then “ pending but not 
yet examined,” and must have been on behalf of a citizen of
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the United States. It was on file, and hence may be said to 
have been “ pending,” but it was not on behalf of a citizen of 
the United States. Appellant was not then a citizen. He did 
not become such until December 16, 1896.

But appellant urges that the act of 1891 applies to claimants 
who were inhabitants at the time of the depredations, and that 
their naturalization afterwards should be held to relate to 
that time. This view is attempted to be supported by anal-
ogy to sections 2289 and 2319 of the Revised Statutes, which 
respectively give to citizens and to those who have declared 
their intention to become such the right to enter agricultural 
or mineral lands, and the practice of the Land Department in 
such cases to give retroactive effect to a declaration of inten-
tion. The answer is ready, and may be brief. The act of 
1891 is not ambiguous. Its clearness does not need and may 
not be construed by analogies from other statutes or from 
the practice under other statutes. The rule is elemental that 
language which is clear needs no construction. Lake County 
v. Hollins, 130 U. S. 662. Under both of the clauses of the 
act of 1891, the claims of which jurisdiction was given were 
strictly identified. Under the first clause, by citizenship at 
the time of the depredations. May be also under the act of 
1885, which provides the cases of the second clause. But 
whether, as was said in Johnson v. United States, the differ-
ent phraseology of the act of March 3, 1885, would include 
claims in favor of those not citizens at the time of the dep-
redations by the Indians, it was decided that they must be 
claims then “ pending ” — that is, pending at the time of the 
act on behalf of citizens. And as it was such cases which 
“ were authorized to be examined ” under the act of 1885, it 
was to such cases that the jurisdiction of the Court of Claims 
was extended by the second clause of the act of 1891.

Judgment affirmed.
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REMINGTON PAPER COMPANY WATSON.

EEROB TO THE SUPREME COURT OF THE STATE OF LOUISIANA.

No. 146. Argued January 17,18,1899. — Decided March 18,1899.

On the facts stated in the opinion, the court holds that the plaintiff in error, 
a New York corporation, having, of its own motion, sought to litigate 
its rights in a state court of Louisiana, and having been given the oppor-
tunity to do so, no Federal question arises out of the fact that the liti-
gation there resulted unsuccessfully, and without the decision of a Fed-
eral question which might give this court jurisdiction; following Eustis 
v. Bolles, 150 U. S. 370, in holding that when a state court has based its 
decision on a local or state question, the logical course here is to dismiss 
the writ of error.

The  case is stated in the opinion.

Mr. K T. Merrick for plaintiff in error. J/r. Albert Voor- 
hies filed a brief for same.

Mr. Alexander Porter Morse for defendant in error.

Mr . Justi ce  Mc Kenna  delivered the opinion of the court.

It is objected that the record presents no Federal question.
In an action brought in the civil district court for the parish 

of Orleans, State of Louisiana, John Watson, one of the de-
fendants in error, was appointed, on the 17th day of May, 1893, 
receiver of the property and assets of the Louisiana Printing 
and Publishing Company, a corporation created under the laws 
of the State of Louisiana. As such receiver he took possession 
of such assets and property. There was no appeal taken from 
the order of appointment.

The plaintiff in error, a corporation created under the laws 
of New York, and having its residence in that State, brought 
an action in the United States Circuit Court for the District 
of Louisiana against the Louisiana Printing and Publishing 
Company, to recover $3863.55, for paper furnished the com-
pany, and sued out writs of sequestration and attachment, by
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authority of which, on the 29th day of May, 1893, the United 
States marshal seized certain property of the company and 
took the same from the possession of Watson.

On May 30, 1893, Watson as receiver filed a motion in said 
Circuit Court to quash the attachment and sequestration sued 
out, “ and said rule or motion concluded with an order which 
the mover in the rule desired the court to adopt; ” and there-
upon the judge of the court made the following order:

“ Let this rule be filed, and let the Remington Paper Com-
pany, through their attorneys, Merrick & Merrick, show cause 
on Thursday, June 1, at 11 a .m ., why the above motion should 
not be granted.”

To which motion the Remington Paper Company filed the 
following:

“ The plaintiff in this case, for the purpose only of objection 
to the regularity of the rule taken by John W. Watson, call-
ing himself receiver, by way of exception, says:

“ That said mover as a pretended receiver cannot interfere 
in the progress of this suit in the informal and summary man-
ner attempted by him in his said rule, nor has he any right to 
be heard to demand by the judgment of this court anything 
of this court without coming into court by regular process and 
proceedings and in the mode allowed by law, wherein the plain-
tiff will be entitled to a trial of questions of law and fact in 
the mode and manner guaranteed by the Constitution and pre-
scribed by law.

“ Wherefore this plaintiff says that this rule taken by said 
John W. Watson should and ought to be dismissed at the cost o
of said mover.

“ Merrick  & Merr ick , At^ys.

“ And in the event the foregoing exception to said rule is 
overruled and this plaintiff is required by your honorable court 
to answer the same, and not otherwise, this plaintiff denies 
the allegations contained in said rule and denies that said John 
W. Watson, the pretended receiver, has any legal right or au-
thority under the ex parte proceeding on which he relies to 
take possession of the property attached in this case nor to
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hinder or delay your petitioner from collecting its just debt 
against said defendant.

“ Merr ick  & Merrick , Attys”

The plaintiff prayed the court to decide the exception to 
said rule before proceeding further or hearing any testimony 
on the rule taken.

The court, however, decided to hear the testimony on the 
allegations of said rule, and after hearing the same, on the 6th 
day of June, 1893, made the following order:

“ This cause having been heard and submitted upon a rule 
taken by John W. Watson, appointed a receiver of the defend-
ant by the civil district court for the parish of Orleans, to 
set aside the writs of attachment and sequestration issued in 
this cause, and upon the exception thereto filed by the plaintiff, 
and. the same having been considered by the court, it is now 
ordered, for the reasons assigned in the written opinion on file, 
that the marshal restore the property seized in this cause 
under the writs of attachment and sequestration to John W. 
Watson, receiver, unless within five days the plaintiff applies 
for and ultimately receives authority from the civil district 
court which appointed Watson or from the appellate court to 
hold same under said writs.”

The opinion of the court referred to in the order recites that 
Watson had been “appointed receiver upon a petition of a 
creditor and on the intervention of the attorney general; 
which original and intervening petitions averred that all the 
officers of the defendant corporation had resigned and that in 
fact it was a vacant corporation.” It was further said :

“ I do not think this court can deal at all with the alleged 
irregularity in the appointment of the’receiver, such as the al-
leged want of an execution, etc., preceding the appointment. 
It appearing to this court that a court of concurrent jurisdic-
tion has appointed a receiver who was in actual possession, 
this court has no right to attempt to dispossess him. All the 
matter as to irregularity of the appointment must be dealt 
with by the court that appointed. I understand the doc-
trine of the comity of courts to be this — that where a court
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has jurisdiction of a cause and property and through its proper 
officer is in possession, it is the duty of all other courts to re-
frain altogether from the attempt to take that property into 
possession except by permission of the court in possession. It 
is not a question of the validity of process, but a question of 
public order, and the rule of comity is based upon the duty of 
courts to abstain from anything that might lead to violence. 
There having been a receiver appointed by a court of com-
petent jurisdiction and he being in possession of the property 
attempted to be seized by the marshal, and which was in fact 
seized, I think the duty of this court is to restore the property 
practically to the situation in which it was when the property 
was interfered with by the marshal.”

The bill of exceptions signed by the Circuit Judge shows that 
Watson was in possession of the property, engaged in making 
an inventory of it when it was seized by the marshal, and had 
taken the oath of office but had filed no bond.

On the 9th day of June, 1893, three days after the order of 
the Circuit Court, the Remington Company filed in the civil 
district court for the parish of Orleans a petition and action of 
nullity and for damages under the laws of the State against 
Watson, receiver, Pope, petitioning creditor, and the Louisiana 
Printing and Publishing Company.

The petition alleged the indebtedness of the latter company 
to petitioner, the action by the latter in the United States 
Circuit Court, the attachment of property, the motion of Wat-
son as hereinbefore stated, and the ruling and order of the 
court thereon ; that the effect thereof will be to prevent the 
execution of any judgment rendered, and that “Watson was 
without right to stand in the way of a just debt because he 
had given no bond at thè date of the seizure of property under 
the attachment nor complied with the order of the court, nor 
had proceedings been had to perfect his appointment or to 
give him the right to control the property or to prevent any 
suit from being brought or any court from subjecting the 
property of said defendant by due course of law to the pay-
ment of its debts, and the conduct of the said Watson, Frank 
H. Pope and those confederating with them in attempting to
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screen the property from payment of debts was collusive and 
a constructive fraud upon petitioner and a violation of its 
rights under the laws and Constitution of the United States 
of America.” That the order appointing him was null and 
void because obtained “ upon the collusive petition of Frank 
H. Pope without citation to any one, without oath or affidavit 
or any proof and without contest.” It was further alleged 
that the so-called intervention of the attorney general did 
not cure the nullity of the proceedings of Pope and Watson, 
and that the State was without authority to intrude itself in 
that manner into the controversies of private persons. There 
was a prayer for citation and that the order appointing Wat-
son receiver be declared as against petitioner null and void 
and of no effect, and the same be ineffectual as a bar to said 
attachment or sequestration or other proceedings on the part 
of the petitioner in the Circuit Court of the United States, 
and that said Watson and Pope be condemned, as in solido 
or otherwise, to pay petitioner the sum of $3863.55 damages 
caused it by the obstruction of its proceedings in the Circuit 
Court, and for general relief.

The petition was subsequently amended, amplifying some-
what the charges of illegality in Watson’s appointment, and 
alleging with more detail his action in the Circuit Court, and 
averring “ that said ex parte order of this court, dated the 17th 
day of May, 1893, purporting to appoint John W. Watson 
receiver of the Louisiana Printing and Publishing Company, 
Limited, was obtained in violation of the Fifth and Four-
teenth Amendments to the Constitution of the United States, 
m this, that said decree was obtained without due process of 
law, it being ex parte and without affidavits, bond or proof, as 
more at large alleged in the original petition, and the said 
unconstitutional and void order and decree is set up and al-
leged by the defendants as a bar and a defence to prevent 
your petitioner from recovering and having its said just and 
valid debt from its said debtor, the said Louisiana Printing 
und Publishing Company, Limited, and thus depriving peti-
tioner of its claim duly secured by due and legal process of 
hw on the property of its said debtor, and seized under said



448 OCTOBER TERM, 1898.

Opinion of the Court.

writs from said Circuit Court of the United States, and said de-
fendants seek through said void ex parte order of the 17th day 
of May, 1893, to effect the transfer and----- of the possession 
and property of said Louisiana Printing and Publishing Com-
pany under the seizure of petitioner under its writs to said 
John W. Watson, thereby screening the same from ordinary 
and legal pursuits of creditors in the modes pointed out by 
law, in violation of the Fifth and Fourteenth Amendments of 
the Constitution of the United States.”

To the petition Watson answered, denying all and singu-
lar its allegations except his appointment as receiver, and 
“ assuming the attitude of plaintiff in reconvention,” alleged 
that the Remington Paper Company was a non-resident cor-
poration, and that by its “ unlawful and unwarranted seizure 
of the property of said Louisiana Printing and Publishing 
Company, Limited, which seizure has been released, said 
Remington Paper Company has damaged the creditors of 
said Louisiana Printing and Publishing Company, Limited, 
for whose benefit ut universi this reconventional demand is 
now prosecuted.”

The damages were itemized and alleged to have amounted 
to $3847.15.

Thé answer concluded as follows :
“Wherefore said John W. Watson prays that said plain-

tiff’s petition be dismissed ; that he be quieted in his position 
as receiver ; that his appointment be ratified and confirmed as 
prayed for by said Louisiana Printing and Publishing Com-
pany and by a large majority of its stockholders and its board 
of directors, and that, as the representative of the creditors of 
said company, he have judgment on his reconventional demand 
against plaintiff in the sum of $3847.15 and all costs of this suit.”

Upon the hearing judgment was rendered as follows :
“ 1st. In favor of John W. Watson and Frank H. Pope, 

rejecting and dismissing the suit of the Remington Paper 
Company for damages.

“ 2d. That the demand of the Remington Paper Company 
against John W. Watson, Frank H. Pope and the Louisiana 
Printing and Publishing Company, represented by John W.
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Watson, receiver, of the nullity of the order appointing said 
Watson receiver, etc., be also rejected and dismissed, and that 
said appointment and order be maintained.

“3d. That the reconventional demand for money claimed 
bv Watson as receiver herein be dismissed as of non suit, and 
that the Remington Paper Company be condemned to pay all 
costs of this suit.” '

The Supreme Court affirmed the judgment (49 La. Ann. 
1296) and the case was brought here.

The Supreme Court, after reciting the proceedings taken by 
the respective parties and stating their contentions, said that 
the record showed that the Remington Company did not com-
ply with the order of the United States Circuit Court, “but, 
on the contrary, this action of nullity and claim for damages 
was resorted to instead of such an application,” and it was 
held that the action depended necessarily upon a claim for 
damages, and that the company had no such claim. It was 
further said:

“ Addressing ourselves to the question of damages, we are 
of opinion that the plaintiff was plainly at fault in not employ-
ing the proper means to protect its own rights, (1) first, be-
cause it used no effort to avail itself of the permission granted 
by the Circuit Court whereby the seizure might have been re-
tained on the property ; (2) second, because it took no means 
or proceedings looking to the protection and preservation of 
its alleged vendors’ lien upon the property after it had passed 
into the custody and control of the receiver, either by injunc-
tion against a sale by the receiver or a third opposition claim-
ing the proceeds of sale, under a separate appraisement and 
sale.

“ In our view, such measures could have been easily resorted 
to on the part of the plaintiff, without prejudice to this or its 
Circuit Court suit, and, failing in this, an insurmountable ob-
stacle has been raised to its claim for damages.

“For surely the plaintiff cannot be heard to say that Wat-
son and Pope have perpetrated upon it damages resulting from 
a loss and injury it has occasioned through its own fault.

“ The plaintiff’s recourse against property stricken by a ven-
vol . clxxii i—29



450 OCTOBER TERM, 1898.

Opinion of the Court.

dor’s lien was just as efficacious against it in the hands of the 
receiver as it was in that of the marshal; and, had it made 
proper and seasonable application to the judge a quo, possibly 
he might have permitted the marshal to retain in his posses-
sion the property seized under the writ of attachment in the 
Circuit Court. However vain and nugatory such an effort 
may have proven, it was none the less its duty to have made 
the effort at least.

“ Surely the receiver cannot be said to have committed a 
wrong or trespass upon the plaintiff’s rights by advertising and 
making a sale of corporate assets in pursuance of an order of 
court to pay debts, especially when such sale was neither en-
joined nor opposed by it.

“ Presumably the proceeds of the sale are yet in the hands 
of the receiver for distribution according to law, and plaintiff 
can exercise its rights thereon.

“ In our opinion, this is not a case in which we are called 
upon to examine and scrutinize the legality of the appoint-
ment of a receiver, for the reason that the complaining cred-
itor has not suffered any injury thereby and is itself seeking a 
preference.

"We think the ends of justice would be best subserved by 
preserving and maintaining the status quo”

The assignments of error are somewhat involved in state-
ment, but they are based on the ground that the order 
appointing Watson receiver was null and void because the own-
ership of property of the Louisiana Printing and Publishing 
Company, the debtor of plaintiff, “could not be divested 
to the prejudice of creditors on an arbitrary order without 
due process of law,” and the use of such order to obtain the 
ruling of the United States Circuit Court, which directed the 
United States marshal to restore to him the property attached, 
deprived the plaintiff in error of a right without due process 
of law, and that therefore the judgment of the lower court 
was erroneous.

The appointment of a receiver to take possession of the prop-
erty of an insolvent corporation upon the petition of a creditor 
is certainly “ due process.” This, of course, is not denied, but
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the invalidity of the order of appointment is asserted because 
it was made ex parte, and because Watson had not fully quali-
fied. It is hence argued that the appointment was a nullity 
—constituted “no legal obstacle” to the proceedings in the 
United States Circuit Court.

This view was not entertained by that court, but, on motion 
of Watson, the court ordered the property which had been 
attached restored to him and remitted the plaintiff (plaintiff 
in error here) to the state court. Its order was “ that the 
marshal restore the property seized in this court under the 
writs of attachment and sequestration to John W. Watson, 
receiver, unless within five days the plaintiff applies for and 
ultimately receives authority from the civil district court 
which appointed Watson or from the appellate court to hold 
same under said writs.” If this was error its review cannot 
be had on this record.

The plaintiff did not apply to “ the civil district court which 
appointed Watson,” the Supreme Court in its opinion says, but 
brought an action for nullity of the order of appointment 
under the code of the State (Code of Practice of Louisiana, 
Art. 604 et seg^) and for damages.

The action was regularly proceeded with, and was deter-
mined against plaintiff in error on grounds which did not 
involve Federal questions, and therefore it is not within our 
power to review the judgment of the Supreme Court of the 
State.

The plaintiff in error thus sought in the state court, and was 
given opportunity, to ligitate the rights claimed by it, and it 
cannot complain that the guarantees of the Constitution of 
the United States were denied because the litigation did not 
result successfully. Central Land Co. v. Laidley, 159 U. S. 
103,112 ; 'Walker v. Sauvinet, 92 IT. S. 90 ; Head v. Amoskeag 
Manufacturing Co., 113 U. S. 9, 26 ; Morley v. Lake Shore &c. 
Railway Co., 146 U. S. 162, 171 ; Bergmann v. Backer, 157 
U. S. 655.

It follows that this writ of error cannot be maintained.
The rule was announced in Eustis v. Bolles, 150 U. S. 361, 

310, “that when we find it unnecessary to decide any Federal
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question, and when the state court has based its decision on a 
local or state question, our logical course is to dismiss the writ 
of error.” See also Fort Smith Railway v. Merriam, 156 U. S. 
478; Hamblin v. Western Land Co., 147 U. S. 531; Castillo 
v. McConnico, 168 U. S. 674.

Writ of error dismissed.

Mb . Just ice  White  took no part in this decision.

Ex parte HENRY WARD.

OEIGINAL.

No number. Submitted February 20,1899. —Decided March 20,1899.

Where a court has jurisdiction of an offence and of the accused, and the pro-
ceedings are otherwise regular, a conviction is lawful although the judge 
holding the court may be only an officer de facto; and the validity of the 
title of such judge to the office, or his right to exercise the judicial func-
tions, cannot be determined on a writ of habeas corpus ; this rule is well 
settled, and is applicable to this case.

The title of a person acting with color of authority, even if he be not a 
good officer in point of law, cannot be collaterally attacked.

This  was an application for leave to file a petition for a writ 
of habeas corpus. The case is stated in the opinion.

Mr. R. C. Garland and Mr. W. W. Wright, Jr., for the pe-
titioner.

No one opposing.

Mb . Chief  Justi ce  Fulle b delivered the opinion of the 
court.

Ward was tried and found guilty before Edward R. Meek, 
Judge of the District Court of the United States for the 
Northern District of Texas, for “having in his possession 
counterfeit moulds,” and was sentenced October 22, 1898, to
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the penitentiary at Fort Leavenworth, Kansas, at hard labor 
for a period of one year and one day, and committed accord-
ingly to the custody of the warden of said prison. He now 
makes application for leave to file a petition for habeas corpus 
on the ground that the sentence was void because Judge Meek 
was appointed July 13, 1898, after the adjournment of the 
previous session of the Senate of the United States, and com-
missioned by the President to hold office until the end of 
the next succeeding session of the Senate; and that from the 
date of the appointment and commission, until after the con-
viction and the sentence, there was no session of the Senate, 
though it is not denied that the appointment was afterwards 
confirmed.

By the act of February 9, 1898, 30 Stat. 240, c. 15, provision 
was made for an additional judge for the Northern Judicial 
District of the State of Texas, to be appointed by the Presi-
dent, by and with the advice of the Senate, and that when a 
vacancy in the office of the existing District Judge occurred, 
it should not be filled, so that thereafter there should be only 
one District Judge. It is stated that Judge Rector was Dis-
trict Judge of the Northern District of Texas when the 
statute was passed (February 9, 1898), that he died (April 9, 
1898) before Judge Meek’s appointment and while the Senate 
was still in session; and argued that the appointment could 
not be treated as one to fill the vacancy caused by Judge 
Rector’s death, because that was forbidden by the act, and 
must be regarded as an appointment to the office of “ addi-
tional District Judge” created thereby. Clause three of sec-
tion two of article two of the Constitution provides that “ the 
President shall have power to fill up all vacancies that may 
happen during the recess of the Senate, by granting commis-
sions which shall expire at the end of their next sessionbut 
it is insisted that the office in this instance was created dur- 
W a session of the Senate, and that it could not be filled 
at all save by the concurrent action of the President and the 
Senate.

And it is further contended that the President could not 
during the recess of the Senate and without its concurrence,
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by his commission invest an appointee with any portion of 
the judicial power of the United States Government as de-
fined in article three of the Constitution, because that article 
requires that judges of the United States courts shall hold 
their offices during good behavior, and hence that no person 
can be appointed to such office for a less period and authorized 
to exercise any portion of the judicial power of the United 
States as therein defined.

We need not, however, consider the elaborate argument of 
counsel in this behalf, since we regard the well settled rule 
applicable here that where a court has jurisdiction of an 
offence, and of the accused, and the proceedings are otherwise 
regular, a conviction is lawful although the judge holding the 
court may be only an officer de facto ; and that the validity 
of the title of such judge to the office, or his right to exer-
cise the judicial functions, cannot be determined on a writ of 
habeas corpus)

1 Note by Reporter. — The following historical facts have some bearing 
on the constitutional questions which the court was shut out from consider-
ing.

On the 1st day of July, 1795, the Senate having on the 26th day of the 
previous June “ adjourned without day,” the resignation by Mr. Jay of the 
office of Chief Justice of the United States took effect. President Washing-
ton wrote to Mr. Rutledge of South Carolina:

“ I directed the Secretary of State to make you an official offer of this 
honorable appointment; to express to you my wish that it may be convenient 
and agreeable to you to accept it; to intimate in that case my desire, and 
the advantages that would attend your being in this city the first Monday in 
August, at which time the next session of the Supreme Court will com-
mence; and to inform you that your commission as Chief Justice will take 
date on this day, July the 1st, when Mr. Jay’s will cease, but that it would 
be detained here, to be presented to you on your arrival.”

In the third volume of Dallas, under the head of “ August Term, 1795,” 
it is said : “ A commission bearing date the 1st of July, 1795, was read, by 
which, during the recess of Congress, John Rutledge, Esquire, was appointed 
Chief Justice until the end of the next session of the Senate.” Two im-
portant cases are reported in that volume as decided at this term. In the 
first, United States v. Peters, the decision is announced “ by the court.’ In 
the second, Talbot v. Jansen, the justices give their opinions seriatim, Chief 
Justice Rutledge closing and announcing the decree.

The Senate met on the 9th of December, 1795, and the nomination of Mr. 
Rutledge “ to be Chief Justice of the Supreme Court of the United States,
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In Griffin's case, Chase’s Decisions, 364, 425, this was so 
ruled, and Mr. Chief Justice Chase said: “This subject re-
ceived the consideration of the judges of the Supreme Court 
at the last term, with reference to this and kindred cases in 
this district, and I am authorized to say that they unanimously 
concur in the opinion that a person convicted by a judge de

vice John Jay, resigned ” was sent in on the 10th of that month, and on the 
15th of the same month the Senate refused to concur in it.

Rutledge’s biographer says that the nomination was rejected because 
“ when the Senate met in December his mind had become diseased; ” but 
Jefferson, writing on the 31st of December, 1795, said: “The rejection of 
Mr. Rutledge by the Senate is a bold thing; because they cannot pretend 
any objection to him but his disapprobation of the [Jay’s] treaty.”

Busts of the deceased Chief Justices have been placed in the court room, 
through appropriations made by Congress for the purpose.

The first appropriation was made March 2, 1831, “ for employing John 
Frazee to execute a bust of John Jay for the Supreme Court room, four 
hundred dollars.” Frazee then resided in New York.

The second, made June 30, 1834, authorized a contract to be made “ with 
a suitable American artist for the execution, in marble, and delivery in the 
room of the Supreme Court of the United States, a bust of the late Chief 
Justice Ellsworth,” and appropriated eight hundred dollars therefor. The 
bust was made by H. Augur, then living in New Haven.

The third, made May 9,1836, appropriated “ for a marble bust of the late 
Chief Justice Marshall, five hundred dollars.” The bust was executed by 
Hiram Powers, who lived in Washington from 1835 to 1837.

The fourth, made January 21, 1857, authorized the making of “a con-
tract with a suitable artist for the execution, in marble, and delivery in 
the room of the Supreme Court of the United States, a bust of the late 
Chief Justice John Rutledge, and appropriated therefor eight hundred dol-
lars.” The bust was made by A. Galt.

The fifth, made January 29, 1874, authorized the Joint Committee on the 
Library “ to procure and place in the room of the Supreme Court busts of 
the late Chief Justice Roger Brooke Taney, and of the late Salmon Portland 
Chase,” and appropriated two thousand five hundred dollars for the purpose. 
The bust of Taney is by Rinehart, and that of Chase by Jones.

The latest appropriation, made March 2, 1889, was “ to procure and place 
in the room of the Supreme Court of the United States a bust of the late 
Chief Justice, Morrison Remick Waite, one thousand five hundred dol-
lars.” The bust is by St. Gaudens of New York.

See also the Act of October 2, 1888, c. 1069, 25 Stat. 505, 547, appropri-
ating for portraits of Rutledge, Ellsworth, and Waite, to be hung “ on the 
robing room of the court with those of the other Chief Justices already 
there.”
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facto, acting under color of office, though not de jure, and 
detained in custody in pursuance of his sentence, cannot be 
properly discharged upon habeas corpus” And to that effect 
see Sheehan's case, 122 Mass. 445 ; Fowler n . Bebee, 9 Mass. 
231,235 ; People v. Bangs, 24 Illinois, 184,187; In re Burke; 
In re Hanning, 1$ Wisconsin, 357, 365; In re Manning, 139 
U. S. 504; Church on Habeas Corpus, §§ 256, 257, 269, and 
cases cited.

In McDowell v. United States, 159 U. S. 596, one of the Cir-
cuit Judges in the Fourth Circuit designated the judge of 
one of the District Courts of North Carolina to hold a term in 
South Carolina, and his power to act was challenged by an 
accused on his trial and before sentence. The cause was car-
ried to the Court of Appeals for that circuit, which certified 
questions to this court. We decided that whether existing 
statutes authorized the designation of the North Carolina Dis-
trict Judge to act as District Judge in South Carolina was im-
material, since he must be held to have been a judge de facto, 
if not de jure, and his actions as such so far as they affected 
other persons were not open to question. Cocke v. Halsey, 16 
Pet. 71, 85, 86; Hussey v. Smith, 99 U. S. 20, 24; Norton v. 
Shelby County, 118 U. S. 425, 445; Ball v. United States, 140 
U. S. 118, 128, 129.

The result of the authorities is that the title of a person act-
ing with color of authority, even if he be not a good officer in 
point of law, cannot be collaterally attacked; and as Judge 
Meek acted, at least, under such color, we cannot enter on 
any discussion of propositions involving his title to the office 
he held.

leave denied.

Thus it appears that Washington appointed Rutledge Chief Justice ad 
interim ; that the other members of the court acted with him as such wit 
out objection; and that both Houses of Congress have recognized him as 
one of the Chief Justices.
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THIRD STREET AND SUBURBAN RAILWAY 
COMPANY v. LEWIS.

APPEAL FROM THE COURT OF APPEALS FOR THE NINTH CIRCUIT.

No. 212. Submitted March 10, 1899. — Decided March 20,1899.

Under the act of August 13, 1888, c. 866, a Circuit Court of the United States 
has no jurisdiction, either original, or by removal from a state court, 
of a suit as one arising under the Constitution, laws or treaties, of the 
United States, unless that appears by the plaintiff’s statement to be a 
necessary part of his claim.

If it does not appear at the outset that a suit is one of which the Circuit 
Court, at the time its jurisdiction is invoked, could properly take cogni-
zance, the suit must be dismissed; and lack of jurisdiction cannot be sup-
plied by anything set up by way of defence.

When jurisdiction originally depends upon diverse citizenship the decree of 
the Circuit Court of Appeals is final, though another ground of jurisdic-
tion may be developed in the course of the proceedings.

This  was a supplemental bill of complaint filed October 9, 
1895, in the Circuit Court of the United States for the Dis-
trict of Washington. The original bill does not appear in the 
record, but the supplemental bill alleged —

“ Meyer Lewis, a citizen of the city and county of San 
Francisco in the State of California, wTith leave of court first 
had and obtained, brings this, his supplemental bill, against 
the Third Street and Suburban Railway Company, a corpora-
tion duly organized and existing under the laws of the State 
of Washington, defendant, with its principal place of business 
in the city of Seattle, in said State; the original bill herein 
being brought by this plaintiff against Western Mill Com-
pany, a corporation organized and existing under the laws of 
the State of Washington, with its principal place of business 
m Seattle, in said State, John Leary and J. W. Edwards, citi-
zens of Washington and residents of Seattle, James Oldfield, 
citizen of Washington and a resident of Seattle, Malcolm 
McDonald, a citizen of Washington and a resident of Fort 
Blakeley, in said State, the city of Seattle, a municipal cor-
poration duly organized and existing under the laws of the
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State of Washington, Washington Savings Bank, a corpora-
tion duly organized and existing under the laws of Washing-
ton, with its principal place of business in Seattle, in said 
State, and other defendants, against whom decrees pro con- 
fesso have been entered in the above-entitled cause prior to 
the bringing of this supplemental bill.”

And set forth in paragraph one:
“That at all times hereinafter mentioned the defendant, 

Third Street and Suburban Railway Company, was and it 
now is a corporation, duly organized and existing under and 
by virtue of the laws of the State of Washington, with 
its principal place of business in the city of Seattle, in said 
State.”

The supplemental bill then stated that the Western Mill 
Company, in May, 1884, and certain other defendants as sure-
ties, made and delivered to plaintiff their note, to secure the 
payment of which, and the interest thereon and attorneys’ 
fees, it executed a certain mortgage, which plaintiff sought by 
his bill to foreclose.

The eighth paragraph was as follows:
“That on or about the 14th day of October, 1891, the 

defendant, Western Mill Company, mortgagor herein, by its 
certain deed of sale, sold said mortgaged premises and every 
part thereof to the Ranier Power and Railway Company, a 
corporation organized under the laws of Washington, and 
having its principal place of business in Seattle; that there-
after, and on or about the 13th day of February, 1895, in the 
cause of A. P. Fuller v. The Ranier Power <& Railway Coni' 
pany, No. —, then pending before this honorable court, Eben 
Smith, Esq., the duly appointed, qualified and acting master 
in chancery in said cause, made, executed and delivered to 
A. M. Brookes, Angus McIntosh and Frederick Bausman, 
purchasers of said premises, at a sale theretofore had, to sat-
isfy a decree in said cause theretofore rendered by this court, 
a deed of sale to said mortgaged premises and each and every 
part thereof; that thereafter, on the 12th day of February, 
1895, for a valuable consideration, said Angus McIntosh, A. 
M. Brookes and Frederick Bausman duly bargained and sold



THIRD ST. & SUBURBAN BAIL WAY v. LEWIS. 459

Opinion of the Court.

by their deed of sale, their right, title and interest in and 
to said premises, and every part thereof to the Third Street 
and Suburban Railway Company, defendant herein, who now 
claims some interest in or lien upon said mortgaged prem-
ises through said deed of purchase, so made subsequent to the 
commencement of plaintiff’s action, but that said interest in or 
lien upon said property is subsequent, subject and inferior to 
the lien of plaintiff’s mortgage.”

Thereupon plaintiff prayed judgment against the parties to 
the note for the sum alleged to be due with interest and 
attorneys’ fees; that a decree for the sale of the mortgaged 
premises be entered, the proceeds to be applied in payment 
of the amount found due on the note and mortgage; that the 
railway company, and all persons claiming under it, be barred 
and foreclosed from setting up any claim or equity therein 
thereafter; and that plaintiff have judgment over for any 
deficiency on the sale. The defendant, the railway company, 
answered; a demurrer was sustained to its answer; and a 
decree was entered against the parties to the note for the 
amount due thereon and for the sale of the premises mort-
gaged, with judgment against them for any deficiency; and 
also for the distribution of any surplus that might remain after 
the application on the mortgage of the proceeds from the sale.

The case was carried on appeal to the Circuit Court of Ap-
peals for the Ninth Circuit, and the decree below was by that 
court affirmed. 48 U. S. App. 273. And from its decree this 
appeal was allowed.

Mr. Frederick Hausman for appellant.

Mr. J. TF. Blackburn, Jr., and A/?. George E. Hamilton for 
appellee.

Mr . Chief  Justi ce  Fuller , after stating the case, delivered 
the opinion of the court.

Although the record does not contain the original bill, it 
is apparent that the jurisdiction of the Circuit Court was 
invoked on the ground of diverse citizenship, and that the
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interest of appellants in the mortgaged premises was acquired 
after the commencement of the action.

This supplemental bill made appellant a party defendant 
as claiming an interest, but the jurisdiction still rested on 
diversity of citizenship. The decree of the Circuit Court of 
Appeals was, therefore, made final by the statute, and the 
appeal cannot be sustained.

But it is said that because plaintiff saw fit to set forth the 
manner in which appellant obtained its interest, and it ap-
peared that appellant claimed under a conveyance from the 
purchasers at a sale made pursuant to a decree of the Circuit 
Court, the jurisdiction was not entirely dependent on the citi-
zenship of the parties. The averments, however, in respect 
to the acquisition of its interest by appellant, were no part of 
plaintiff’s case, and if there had been no allegation of diverse 
citizenship the bill unquestionably could not have been re-
tained. The mere reference to the sale and foreclosure could 
not have been laid hold of to maintain jurisdiction on the 
theory that plaintiff’s cause of action was based on some right 
derived from the Constitution or laws of the United States.

It is thoroughly settled that under the act of August 13, 
1888, c. 866, 25 Stat. 434, the Circuit Court of the United 
States has no jurisdiction, either original or by removal from 
a state court, of a suit as one arising under the Constitution, 
laws or treaties of the United States, unless that appears by 
the plaintiff’s statement to be a necessary part of his claim. 
Tennessee v. Union and Planters' Bank, 152 U. S. 454; Met-
calf n . Watertown, 128 U. S. 586, 589; Colorado Central Min-
ing Co. v. Turek, 150 U. S. 138. If it does not appear at the 
outset that the suit is one of which the Circuit Court at 
the time its jurisdiction is invoked could properly take cog-
nizance, the suit must be dismissed; and lack of jurisdiction 
cannot be supplied by anything set up by way of defence. 
And so when jurisdiction originally depends on diverse citi-
zenship the decree of the Circuit Court of Appeals is final, 
though another ground of jurisdiction may be developed in the 
course of the proceedings. Ex parte Jones, 164 U. S. 691.

Appeal dismissed.
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TURNER v. WILKES COUNTY COMMISSIONERS.

ERROR TO THE SUPREME COURT OF THE STATE OF NORTH CAROLINA.

No. 642. Submitted February 20,1899. —Decided March 20,1899.

On a writ of error to a state court this court cannot take jurisdiction under 
the allegation that a contract has been impaired by a decision of that 
court, when it appears that the state court has done nothing more than 
construe its own constitution and statutes existing at the time when the 
bonds were issued, there being no subsequent legislation touching the 
subject.

This court is bound by the decision of a state court in regard to the meaning 
of the constitution and laws of its own State, and its decision upon such 
a state of facts raises no Federal question; though other principles ob-
tain when the writ of error is to a Federal court.

This  was a motion to dismiss. The case is stated in the 
opinion.

J/r. A. C. Avery for the motion.

Mr. Richard N. Hackett opposing.

Mr . Justic e  Peckham  delivered the opinion of the court.

This action was commenced in the superior court of Wilken 
County in the State of North Carolina, by the Board of Com-
missioners of Wilkes County and C. C. Wright, against Clar-
ence Call. Mr. Wright was a taxpayer of the county, while 
the defendant Call was its treasurer. The action was brought 
to test the validity of certain bonds issued by the county of 
Wilkes in payment of its subscription to the stock of the 
Northwestern North Carolina Railroad Company.

The defendants Turner and Wellborn were the owners of 
some of the bonds, and after the bringing of this action they 
were, on their own motion, brought in as parties defendant, 
and they invited all other bondholders to come in and join 
them in resisting the action.
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It was claimed by the holders of the bonds that authority 
for their issue existed under an ordinance chartering the North-
western North Carolina Railroad Company, which ordinance 
was adopted by the constitutional convention of North Caro-
lina, March 9, 1868, the constitution being itself ratified April 
25, 1868. It was also insisted that the bonds were authorized 
under sections 1996 to 2000 of the code of North Carolina, as 
enacted in 1869, and subsequently ratified in 1883; also that 
the charter of the railroad company, as amended in 1879, and 
again in 1881, authorized the issuing of the bonds. The bonds 
were in fact issued in 1890, and therefore subsequent to all the 
legislation above referred to. The bonds recited on their face 
that they were issued under the act of 1879.

As grounds for their contention that the bonds were in-
valid, the plaintiffs below asserted that neither the above men-
tioned act of 1879, nor the amended act of 1881, had been 
constitutionally passed; that the bonds were not issued under 
the ordinance adopted by the constitutional convention; and 
that by the doctrine of estoppel the bondholders could not 
claim that the bonds were issued under such ordinance or by 
virtue of any other authority than that recited on their face, 
viz., the act of 1879.

The Supreme Court of the State held that the bonds were 
void because the acts under which they were issued were not 
valid laws, not having been passed in the manner directed by 
the constitution. The court further held that the bonds were 
not authorized by the above sections of the code, and that as 
they purported, by recitals on their face, to have been issued 
under the act of 1879, the bondholders were estopped from 
setting up any other authority for their issue, such as the or-
dinance of the constitutional convention above mentioned.

The bondholders have brought the case here, claiming that 
by the decision below their contract has been impaired, be-
cause, as they allege, the Supreme Court of the State had de-
cided before these bonds were issued that the acts under which 
they were issued were valid laws and authorized their issue, 
and that in holding the contrary after the issue of these bonds 
the state court had impaired the obligation of the contract,
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and its decision raised a Federal question proper for review by 
this court.

But in this case we have no power to examine the correct-
ness of the decision of the Supreme Court of North Carolina, 
because, this being a writ of error to a state court, we cannot 
take jurisdiction under the allegation that a contract has been 
impaired by a decision of that court, when it appears that the 
state court has done nothing more than construe its own con-
stitution and statutes existing at the time when the bonds 
were issued, there being no subsequent legislation touching 
the subject. We are therefore bound by the decision of the 
state court in regard to the meaning of the constitution and 
laws of it§ own State, and its decision upon such a state of 
facts raises no Federal question. Other principles obtain when 
the writ of error is to a Federal court.

The difference in the jurisdiction of this court upon writs of 
error to a state as distinguished from a Federal court, in ques-
tions claimed to arise out of the contract clause of the consti-
tution, is set forth in the opinion of the court in Central Land 
Company v. Laldley, 159 U. S. 103, and from the opinion in 
that case the following extract is taken (p. Ill) :

“ The distinction, as to the authority of this court, between 
writs of error to a court of the United States and writs of 
error to the highest court of a State, is well illustrated by two 
of the earliest cases relating to municipal bonds, in both of 
which the opinion was delivered by Mr. Justice Swayne, and 
in each of which the question presented was whether the 
constitution of the State of Iowa permitted the legislature 
to authorize municipal corporations to issue bonds in aid of 
the construction of a railroad. The Supreme Court of the 
State, by decisions made before the bonds in question were is-
sued, had held that it did ; but, by decisions made after they 
had been issued, held that it did not. A judgment of the 
District Court of the United States for the District of Iowa, 
following the later decisions of the state court, was reviewed 
on the merits and reversed by this court, for misconstruction 
of the constitution of Iowa. Gelpcke v. Dubuque, 1 Wall. 175, 
206. But a writ of error to review one of those decisions of
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the Supreme Court of Iowa was dismissed for want of jurisdic-
tion, because, admitting the constitution of the State to be a 
law of the State, within the meaning of the provision of the 
Constitution of the United States forbidding a State to pass 
any law impairing the obligation of contracts, the only ques-
tion was of its construction by the state court. Railroad 
Co. v. McClure, 10 Wall. 511, 515.”

An example of the jurisdiction exercised by this court when 
reviewing a decision of a Federal court with regard to the 
same contract clause is found in the same volume. Folsom v. 
Ninety-six, 159 U. S. 611, 625.

This case is governed by the principles laid down in Central 
Land Company v. Laidley, supra, and the writ of error must, 
therefore, be

Dismissed.

UNITED STATES v. NEW YORK INDIANS.

APPEAL FROM THE COURT OF CLAIMS.

No. 697. Submitted January 30,1899. — Decided March 20,1899.

After the hearing of the former appeal in this case, 170 U. S. 1, and after 
the decree of this court determining the rights of the parties, and remand-
ing the case to the Court of Claims with instructions to enter a new judg-
ment for the net amount actually received by the Government for the 
Kansas lands, without interest, less the amount of lands upon the basis of 
which settlement was made with the Tonawandas, and other just deduc-
tions, etc., and after the Court of Claims had complied with this mandate, 
in accordance with its terms, a motion on the part of the United States 
to this court to direct the Court of Claims to find further facts comes too 
late.

As the judgment of the Court of Claims now appealed from was in exact 
accordance with the mandate of this court, the appeal from it is dismissed. 

This  case arose from a motion by the Indians to dismiss the 
appeal of the United States for want of jurisdiction, or, in the 
alternative, to affirm the judgment of the Court of Claims, 
upon the ground that the question involved is so frivolous as 
not to need further argument; and also from a counter motion 
by the United States for an order upon the Court of Claims to 
make a further finding of fiacts.



UNITED STATES v. NEW YORK INDIANS. 465

Statement of the Case.

By an act of Congress, passed January 28,1893, c. 52, 27 
Stat. 426 the Court of Claims was authorized to hear and 
determine, and to enter up judgment upon the claims of the 
Indians “ who were parties to the treaty of Buffalo Creek, New 
York,” of January 15, 1838, to enforce an alleged liability of 
the United States for the value of certain lands in Kansas, set 
apart for these Indians and subsequently sold by the United 
States, as well as for certain amounts of money agreed to be 
paid upon their removal.

In its findings of fact the Court of Claims decided that the 
Indians described in the jurisdictional act, above referred to 
as “ the New York Indians, being those Indians who were 
parties to the treaty of Buffalo Creek, New York, on the 15th 
of January, 1838, were the following: Senecas, Onondagas, 
Onondagas residing on the Seneca reservation, Onondagas 
at Onondaga, Cayugas, Cayugas residing on the Seneca res-
ervation, Cayuga Indians residing in the State of New York, 
Tuscaroras, Tuscaroras residing in the State of New York, 
Oneidas residing in New York, at Green Bay, (Wisconsin,) 
and in the Seneca reservation, Oneidas, St. Regis, St. Regis 
in New York, the American party of the St. Regis residing 
in the State of New York, Stockbridges, Munsees, Brother-
towns.”

Upon the whole case, however, the Court of Claims found 
as a conclusion of law from the facts that the Indians had 
abandoned their claim, and accordingly dismissed their peti-
tion. On appeal to this court, under the act of Congress above 
mentioned, the judgment of the Court of Claims was reversed, 
170 U. S. 1, this court being of opinion:

1. That the title acquired by the Indians under the treaty 
was a grant in prcesenti of a legal title to a defined tract, de-
scribed by metes and bounds, containing 1,824,000 acres in the 
now State of Kansas;

2. That there was no uncertainty as to the land granted or 
as to the identity of the grantees;

3. That the tribes for whom the Kansas lands were intended 
as a future home were the Senecas, Onondagas, Cayugas, Tus-
caroras, Oneidas, St. Regis, Stockbridges, Munsees and Broth- 

vol . clxx hi —30
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ertowns, residing in the State of New York, as found in the 
first finding of fact by the Court of Claims;

4. That the grant to the Indians was of the entire tract as 
specified in article two of the treaty, and not an allotment to 
them of 320 acres for each emigrant;

5. That the Government had received the full consideration 
stipulated by the treaty, so far as such consideration was a 
valuable one for the Kansas lands, and had neglected to ren-
der any account of the same ;

6. That the Indians had neither forfeited nor abandoned 
their interest in the Kansas lands, and that they were entitled 
to a judgment.

Thereupon the case was remanded to the Court of Claims 
with instructions “to enter a new judgment for the net 
amount actually received by the Government for the Kansas 
lands, without interest, less any increase in value attributable 
to the fact that certain of these lands were donated for public 
purposes, as well as the net amount which the court below 
may find could have been obtained for the lands otherwise dis-
posed of, if they had all been sold as public lands, less the 
amount of land upon the basis of which settlement was made 
with the Tonawandas, and less 10,240 acres allotted to the 
thirty-two New York Indians as set forth in finding 12, to-
gether with such deductions as may seem to the court below 
to be just, and for such other proceedings as may be necessary 
and in conformity with this opinion.”

In obedience to this mandate the Court of Claims on 
November 14, 1898, made certain further findings of fact, 
set forth in the margin,1 and as a conclusion of law decreed

1 Findings.
Assuming that the claimants were entitled to 1,824,000 acres of land un-

der the treaty of January 15, 1838, the court finds that of these lands the 
defendants sold 84,453.29 acres, for which they received the sum of $1.25 
per acre. They otherwise disposed of the balance of said lands in granting 
the same for public purposes, and for the lands disposed of for public pur-
poses they could have obtained the sum of $1.25 per acre.

The land at $1.25 per acre amounts to the sum of $2,280,000. The court 
in finding that the defendants could have sold the land at $1.25 does not 
take into consideration any increased value given to such lands because o
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that the claimants recover from the United States the sum of 
$1,967,056; whereupon the United States took this appeal, 
and now move the court that the Court of Claims be ordered 
to further find and certify to this court:

«First. What constituted the Onondagas at Onondaga, 
Oneidas at Green Bay, Stockbridges, Munsees and Brother-
towns, parties to the treaty of Buffalo Creek, as proclaimed 
April 4,1840;

“ Second. Whether or not the Oneidas at Green Bay, Stock-
bridges, Munsees and Brothertowns resided in the State of

any donation of land for public purposes; and the court finds that the price 
at which the defendants sold the land was not increased because of any dona-
tion of other lands for public purposes. The court finds that the cost and 
expense of surveying and platting said lands was the sum of $45,600. The 
court finds that the number of acres allowed the Tonawanda band of the 
claimants in the settlement of their claim was 208,000 acres, which, at the 
price of $1.25 per acre, less the proportionate cost and expense of survey-
ing and platting, amounts to the sum of $254,800. The number of acres 
allotted to the 32 Indians as set forth in finding twelve was 10,340 acres, 
which, at the rate of $1.25 per acre, less the proportionate cost and expense 
of surveying and platting, amounts to $12,544.

The court further finds that, after deducting the costs and expense of sur-
veying and platting said lands, the amount paid by the defendants in the 
settlement with the Tonawanda band and the value of the allotment to the 
32 Indians, there remains of said $2,280,000 the sum of $1,967,056.

The court further finds: The New York Indians who were parties to the 
treaty of Buffalo Creek of 1838, as amended and proclaimed, were the fol-
lowing :

Senecas.......................................................................................... 2309
Onondagas on Senecas’ reservation........................................ 194
Cayugas......................................................................................... 130

2633
Onondagas at Onondaga........................................................... 300
Tuscaroras................................................................................... 273
Saint Regis in New York...................   350
Oneidas at Green Bay.......................................     600
Oneidas in New York................................................................. 620
Stockbridges..................................................................  217
Munsees...........................................................................   132
Brothertowns.............................................................................. 360

Total............................................................................... 5485
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New York when the treaty of Buffalo Creek was proclaimed 
or when they became parties thereto.”

Mr. Solicitor General, Mr. Assistant Attorney General 
Pradt and Mr. Charles C. Binney for the United States.

Mr. Jonas H. McGowan and Mr. Guion Miller for the New 
York Indians.

Mr . Just ice  Brown , after stating the case, delivered the 
opinion of the court.

As a disposition of either one of these motions will practi-
cally dispose of the other, both may properly be considered 
together.

The preamble to the treaty of Buffalo Creek of January 28, 
1838, 7 Stat. 550, recites that “the following articles of a 
treaty are entered into between the United States of America 
and the several tribes of the New York Indians, the names of 
whose chiefs, headmen and warriors are hereto subscribed, and 
those who may hereafter assent to this treaty in writing, within 
such time as the President shall appoint.” The second article 
of the treaty also recites that “ it is understood and agreed that 
the above described country ” (the land ceded) “ is intended as 
a future home for the following tribes, to wit: The Senecas, 
Onondagas, Cayugas, Tuscaroras, Oneidas, St. Regis, Stock-
bridges, Munsees and Brothertowns residing in the State of 
New York, and the same is to be divided equally among them 
according to their respective numbers, as mentioned in the 
schedule hereunto annexed.” The treaty purports to be signed 
by the headmen of the Senecas, Tuscaroras, Oneidas residing 
in the State of New York as well as at Green Bay, St. Regis, 
Onondagas residing on the Seneca reservation, the principal 
Onondaga warriors, Cayugas and the principal Cayuga war-
riors ; but the schedule, immediately following the signatures, 
contains also the names of the Stockbridges, Munsees and 
Brothertowns. The commissioner on behalf of the United 
States certifies that this schedule was made before the execu-
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tion of the treaty. Following this there are certain certifi-
cates by the commissioner to the effect that the treaty was as-
sented to by the Senecas, Tuscaroras, St. Regis, Oneidas, Cay- 
uns and Onondagas. On January 22, 1839, the President 
sent the treaty to the Senate with the following message:

“To the Senate of the United States:
“I transmit a treaty negotiated with the New York Ind-

ians which was submitted to your body in June last and 
amended.

“ The amendments have, in pursuance of the requirement of 
the Senate, been submitted to each of the tribes assembled in 
council, for their free and voluntary assent or dissent thereto. 
In respect to all the tribes, except the Senecas, the result of 
this application has been entirely satisfactory. It will be 
seen by the accompanying papers that of this tribe, the most 
important of those concerned, the assent of forty-two out of 
eighty-one chiefs has been obtained. I deem it advisable, 
under the circumstances, to submit the treaty in its modified 
form to the Senate for its advice in regard to the sufficiency 
of the assent of the Senecas to the amendment proposed.

“(Signed) M. Van  Buren .
“Washington, 21st January, 1839.”

The assent of the Senecas having been procured, the treaty 
was afterwards ratified.

The question was thus presented to the Court ¿f Claims 
whether the Stockbridges, Munsees and Brothertowns — who 
did not actually sign the treaty — gave their assent, and the 
Court of Claims found as a fact that they were actually par-
ties to it. There was certainly some evidence in support of 
this finding which also accorded with the opinion of this court 
in Mows v. Blacksmith, 19 How. 366, 372, in which an objec-
tion was taken on the argument to the validity of the treaty, 
on the ground that the Tonawanda band of the Seneca Indians 
was not represented by the chief and headmen of the band in 
the negotiations and execution of it. “ But,” said the court, 
“the answer to this is, that the treaty, after executed and
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ratified by the proper authorities of the Government, becomes 
the supreme law of the land, and the courts can no more go 
behind it for the purpose of annulling its effect and operation 
than they can behind an act of Congress.”

But we are now asked to direct the Court of Claims to 
find:

First. What constituted the Onondagas at Onondaga, 
Oneidas at Green Bay, Stockbridges, Munsees and Brother-
towns parties to the treaty of Buffalo Creek, as proclaimed 
April 4, 1840?

Second. Whether or not the Oneidas at Green Bay, Stock-
bridges, Munsees and Brothertowns resided in the State of 
New York when the treaty of Buffalo Creek was proclaimed, 
or when they became parties thereto ?

But if these be material facts, they were equally so when 
the findings were made at the first hearing, and the attention 
of the court should have been called to the matter, and a more 
particular finding requested. The motion contemplates an 
order upon the court to send up the testimony upon which it 
had found the ultimate fact that these three tribes were par-
ties to the treaty, and inferentially for us to pass upon the 
sufficiency of that testimony to establish such ultimate fact. 
If the finding of these probative facts were deemed material 
within the case of United States v. Pugh, 99 U. S. 265, appli-
cation should have been made when the case was first sent here 
for a finding of such facts. In the Pugh case the Court of 
Claims found certain circumstantial facts, and the question 
this court was called upon to decide was whether those facts 
were sufficient to support the judgment. But this court did 
not hold that, where the Court of Claims was satisfied that 
the evidence before it fully established a fact, it was bound 
to insert all the evidence upon that point, if the losing party 
thought the court made a mistake. This court has repeatedly 
held that the findings of the Court of Claims in an action at 
law determines all matters of fact, like the verdict of a jury, 
and that where there is any evidence of a fact which they find, 
and no exception is taken, their finding is final; Stone v. 
United States, 164 U. S. 380; Desmare n . United States, 93
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U. S. 605 ; Talbert v. United States, 155 U. S. 45 ; and in 
McClure v. United States, 116 U. S. 145, this court distinctly 
held that it would not remand a case to the Court of Claims 
with directions to return whether certain distinct propositions, 
in requests for findings of fact, presented to that court at the 
trial of the case, were established and proved by the evidence, 
if it appeared that the object of the request to have it so re-
manded was to ask this court to determine questions of fact 
upon the evidence. In The Santa Maria, 10 Wheat. 431, 444, 
it was said by Mr. Justice Story : “We think, therefore, that 
upon principle every existing claim which the party has 
omitted to make at the hearing upon the merits, and before 
the final decree, is to be considered as waived by him, and 
is not to be entertained in any future proceedings; and when 
a decree has been made, which is in its own terms absolute, it 
is to be carried into effect according to those terms, and 
excludes all inquiry between the litigating parties as to liens 
or claims which might have been attached to it by the court, 
if they had been previously brought to its notice.” See also 
Hickman v. Fort Scott, 141 U. S. 415.

But it is difficult to see how the proposed findings, if made, 
could be deemed material. This court held that the treaty of 
Buffalo Creek was a grant in proesenti of a certain tract of 
land in Kansas, described by metes and bounds. The second 
article of the treaty indicates that the grant was made upon 
the basis of 320 acres for each inhabitant, the recital “ being 
320 acres for each soul of said Indians as their numbers are at 
present computed.” But the grant was not of 320 acres for 
each soul, but of a tract of land en bloc. Under the decision of 
the court a present title thereto passed to the Indians. This 
being the case, the United States are in no position to show 
that the Government erred in its computation of souls, or that 
certain tribes who are named in the treaty did not assent to it. 
If the land passed under the treaty, then it is only a question 
between the Indians themselves who were signatories thereto 
°r assented to its terms. The only object of the proposed 
order, though it is but faintly outlined in the briefs, must be 
to show that if the Stockbridges, Munsees and Brothertowns
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never assented to the treaty, the grant should be reduced in 
the proportion of 320 acres to each member of these tribes. 
But this is an indirect attack upon the decree. The case was 
remanded to the Court of Claims, not to determine who were 
actually parties to the treaty, or to recompute the number of 
souls, or in any other way to reduce the extent of the grant, 
but to render a judgment for the amount received by the Gov-
ernment for the Kansas lands, less an amount of lands upon 
the basis of which settlement had been made with the Tona- 
wandas, and less the 10,240 acres allowed to thirty-two New 
York Indians, “together with such other deductions as may 
seem to the court below to be just.” But there is nothing to 
indicate that the Court of Claims was at liberty to redeter-
mine who were parties to the treaty, and entitled to the bene-
fit of its provisions. That question had already been settled 
beyond recall. The motion for additional findings must there-
fore be denied.

The denial of this motion practically disposes of the appeal, 
as the action of the court below in its supplemental findings 
was in strict conformity with the mandate of this court. It 
found the amount of land sold by the United States, the cost 
and expense of surveying and platting said lands, the number 
of acres allowed to the Tonawanda band, the number allotted 
to the thirty-two Indians, and, after deducting the expense of 
surveying and platting, the amount paid by the United States 
in settlement of the Tonawanda band and thirty-two Indians, 
there remained of the value of the land at $1.25 per acre the 
sum of $1,967,056. The court further found wTho the New York 
Indians were, who were parties to the treaty, and as a conclu-
sion of law judgment was entered for the above amount. This 
court has repeatedly held that a second writ of error does not 
bring up the whole record for reexamination, but only the pro-
ceedings subsequent to the mandate, and if those proceedings 
are merely such as the mandate command, and are necessary 
to its execution, the writ of error will be dismissed, as any 
other rule would enable the losing party to delay the issuing 
of the mandate indefinitely. The Santa Maria, 10 Wheat. 
431; Roberts v. Cooper, 20 How. 467; Tyler v. Magwire, 17
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Wall. 253; The Lady Pike, 96 U. S. 461; Supervisors v. Ken- 
nicott, 94 U. S. 498 ; Stewart v. Salamon, 97 U. S. 361.

In Stewart v. Salamon, supra, Mr. Chief Justice Waite ob-
served : “ An appeal will not be entertained by this court 
from a decree entered in the Circuit or other inferior court, 
in exact accordance with our mandate upon a previous appeal. 
Such a decree, when entered, is in effect our decree, and the ap-
peal would be from ourselves to ourselves. If such an appeal 
is taken, however, we will, upon the application of the appel-
lee, examine the decree entered, and if it conforms to the man-
date, dismiss the case with costs. If it does not, the case will 
be remanded with proper directions for the correction of the 
error. The same rule applies to writs of error.” Humphrey

Baker, 103 U. S. 736; Clark v. Keith, 106 U. S. 464; 
Mackall v. Richards, 116 U. S. 45.

The appeal will therefore be
Dismissed.

The Chief  Justic e , Mr . Justice  Harlan  and Mr . Jus tice  
Brewe r  dissented.

BROWN v. HITCHCOCK.1

appeal  from  the  court  of  appeals  of  the  district  of
COLUMBIA.

No. 581. Argued. February 28, 24,1899. —Decided April 8, 1899.

Under the act of September 28, 1850, c. 84, 9 Stat. 519, known as the Swamp 
Land Act, the legal title to land passes only on delivery of a patent, 
and as the record in this case discloses no patent, there was no passing 
of the legal title from the United States, whatever equitable rights may 
have vested. Until the legal title to land passes from the Government, 
inquiry as to all equitable rights comes within the cognizance of the land 
department.

Although cases may arise in which a party is justified in coming into the

1 The docket title of the case is Brown v. Bliss. Mr. Bliss having resigned 
as Secretary of the Interior, his successor was substituted in his place.



474 OCTOBER TERM, 1898.

Statement of the Case.

courts of the District of Columbia to assert his rights as against a pro-
ceeding in the land department, or when that department refuses to act 
at all, yet, as a general rule, power is vested in the department to deter-
mine all questions of equitable right and title, upon proper notice to the 
parties interested, and the courts should be resorted to only when the 
legal title has passed from the Government.

On  May 10, 1898, the appellant, as plaintiff, filed in the 
Supreme Court of the District of Columbia his bill, setting 
forth, besides certain jurisdictional matters, the Swamp Land 
Act of September 28,1850, c. 84, 9 Stat. 519; the extension of 
that act to all the States by the act of March 12,1860, c. 5, 
12 Stat. 3; a selection of lands thereunder by the State of 
Oregon (evidenced by what is called “ List No. 5,”) and an 
approval on September 16, 1882, of that selection by the Sec-
retary of the Interior; a purchase in 1880 from the State by 
H. C. Owen, of certain of those selected lands, and subsequent 
conveyances thereof to plaintiff. Then, after showing the ap-
pointment of Hon. William F. Vilas, as Secretary of the Inte-
rior, the bill proceeds:

“ That, as plaintiff is informed and believes, on the 27th day 
of December, a .d . 1888, the said Secretary of the Interior, then 
the said William F. Vilas, made and entered an order annul-
ling, cancelling and revoking the said ‘List number 5,’ and 
the approval thereof, and annulling and revoking the said judg-
ment and determination so made by his said predecessor in said 
office, the said Henry M. Teller, whereby his said predecessor 
had adjudged and determined that the lands aforesaid were 
swamp and overflowed lands within the meaning of the acts 
aforesaid, and made and entered an order purporting to ad-
judge and determine that certain of the lands described in 
said ‘List number 5,’ including the lands hereinbefore de-
scribed, were not swamp and overflowed lands within the 
meaning of the acts aforesaid.

“ That thereafter, as plaintiff is informed and believes, divers 
proceedings were taken before the said Secretary of the In-
terior and in the general land office of the United States by 
the State of Oregon and by the grantors of this plaintiff to set 
aside and have held for naught the orders and rulings so made
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by the said William F. Vilas as such Secretary of the Interior, 
which proceedings came to an end within one year last past.

“ That, as plaintiff is informed and believes, since the said 
proceedings last aforesaid came to an end, the defendant, as such 
Secretary of the Interior, is proceeding to put in force and to 
carry out the orders and rulings so as aforesaid made by the 
said William F. Vilas as such Secretary of the Interior and to 
hold the lands hereinbefore described to be public lands of the 
United States and subject to entry under the laws of the 
United States, and threatens and intends to receive and permit 
the officers of the land department of the United States to 
receive applications for and allow entries of the lands afore-
said as public lands of the United States.”

After alleging the invalidity of these proceedings, the bill 
goes on to aver that the proceeding thus initiated by Secretary 
Vilas throws a cloud upon appellant’s title, “ and is likely to 
cause many persons to attempt to settle upon the said lands 
and to enter the same in the land department of the United 
States as public lands of the United States subject to such 
entry, and that plaintiff will be unable to remove such per-
sons from said lands or to quiet his title thereto as against 
them without a multiplicity of suits, and that therefore this 
plaintiff is entitled in this court to an order enjoining and 
restraining the defendant, as such Secretary of the Interior, 
and his subordinate officers of the land department of the 
United States, from in any way carrying said last mentioned 
orders and rulings into effect, and from permitting any entries 
upon said lands or holding the same open to entry, and from 
in any way interfering with or embarrassing the plaintiff in 
bis title and ownership of the lands aforesaid.”

Upon these facts plaintiff prayed a decree cancelling the 
order of December 27, 1888, restraining the officers of the 
land department from carrying it into effect, and forbidding 
the defendant and his subordinates from holding the lands to 
be public lands of the United States or subject to entry under 
the general land laws. To this bill a demurrer was filed, 
Which was sustained, and the bill dismissed. Plaintiff appealed 
to the Court of Appeals of the District, and upon an affirmance
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of the decree by that court brought the decision here for 
review.

J/a  TF. B. Treadwell for appellant. Mr. Charles A. Keig- 
win was on his brief.

Mr. Assistant Attorney General Van Devanter for appellee.

Mr . Just ice  Brewer , after stating the case, delivered the 
opinion of the court.

Under the Swamp Land Act the legal title passes only on 
delivery of the patent. So the statute in terms declares. The 
second section provides that the Secretary of the Interior, “ at 
the request of said Governor [the Governor of the State,] 
cause a patent to be issued to the State therefor; and on that 
patent, the fee simple to said lands shall vest in the said State.” 
Rogers Locomotive Works v. American Emigrant Company, 
164 U. S. 559, 574; Michigan Land eft Lumber Co. v. Rust, 
168 U. S. 589, 592.

In this case the record discloses no patent, and therefore no 
passing of the legal title. Whatever equitable rights or title 
may have vested in the State, the legal title remained in the 
United States.

Until the legal title to public land passes from the Govern-
ment, inquiry as to all equitable rights comes within the cog-
nizance of the land department. In United States v. Schurz, 
102 U. S. 378, 396, which was an application for a mandamus 
to compel the delivery of a patent, it was said :

“ Congress has also enacted a system of laws by which rights 
to these lands may be acquired, and the title of the Govern-
ment conveyed to the citizen. This court has, with a strong 
hand, upheld the doctrine that so long as the legal title to 
these lands remained in the United States, and the proceed-
ings for acquiring it were as yet in fieri, the courts would not 
interfere to control the exercise of the power thus vested in 
that tribunal. To that doctrine we still adhere.”

While a delivery of the patent was ordered, yet that was so
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ordered because it appeared that the patent had been duly 
executed, countersigned and recorded in the proper land rec-
ords of the land department and transmitted to the local land 
office for delivery, and it was held that the mere manual deliv-
ery was not necessary to pass the title, but that the execution 
and record of the patent were sufficient. And yet from that 
conclusion Chief Justice Waite and Mr. Justice Swayne dis-
sented. The dissent announced by the Chief Justice only em-
phasizes the proposition laid down in the opinion, as heretofore 
quoted, that so long as the legal title remains in the Govern-
ment all questions of right should be solved by appeal to the 
land department and not to the courts. See in support of this 
general proposition Michigan Land c& Lumber Co. v. Rust, 
supra, (which, like the present case, arose under the Swamp 
Land Act,) and cases cited in the opinion. Indeed, it may 
be observed that the argument in behalf of appellant was 
avowedly made to secure a modification of that opinion. We 
might well have disposed of this case by a simple reference to 
that decision ; but in view of the earnest challenge by counsel 
for appellant of the views therein expressed, we have reëxam- 
ined the question in the light of that argument and the au-
thorities cited. And after such reexamination we see no rea-
son to change, but on the contrary we reaffirm the decision in 
Michigan Land de Lumber Co. n . Rust. As a general rule no 
mere matter of administration in the various Executive Depart-
ments of the Government can, pending such administration, 
be taken away from such Departments and carried into the 
courts ; those Departments must be permitted to proceed to 
the final accomplishment of all matters pending before them, 
and only after that disposition may the courts be invoked to 
inquire whether the outcome is in accord with the laws of the 
United States. When the legal title to these lands shall have 
been vested in the State of Oregon, or in some individual 
claiming a right superior to that of the State, then is inquiry 
permissible in the courts, and that inquiry will appropriately 
be had in the courts of Oregon, state or Federal.

We do not mean to say that cases may not arise in which a 
party is justified in coming into the courts of the District to
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assert his rights as against a proceeding in the land depart-
ment or when the department refuses to act at all. United 
States n . Schurz, supra, and Noble v. Union River Logging 
Railroad Co., 147 U. S. 165, are illustrative of these excep-
tional cases.

Neither do we affirm that the administrative right of the 
departments in reference to proceedings before them justifies 
action without notice to parties interested, any more than the 
power of a court to determine legal and equitable rights per-
mits action without notice to parties interested.

“ The power of supervision and correction is not an unlimited 
or an arbitrary power. It can be exerted only when the en-
try was made upon false testimony or without authority of law. 
It cannot be exercised so as to deprive any person of land law-
fully entered and paid for. By such entry and payment the 
purchaser secures a vested interest in the property and a right 
to a patent therefor, and can no more be deprived of it by 
order of the Commissioner than he can be deprived by such 
order of any other lawfully acquired property. Any attempted 
deprivation in that way of such interest will be corrected when-
ever the matter is presented so that the judiciary can act upon 
it.” Cornelius v. Kessel, 128 IL S. 456,461. “ The Government 
holds the legal title in trust for him, and he may not be dis-
possessed of his equitable rights without due process of law. 
Due process in such case implies notice and a hearing. But 
this does not require that the hearing must be in the courts, 
or forbid an inquiry and determination in the land depart-
ment.” Orchard v. Alexander, 157 U. S. 372, 383.

But what we do affirm and reiterate is that power is vested 
in the Departments to determine all questions of equitable 
right or title, upon proper notice to the parties interested, and 
that the courts must, as a general rule, be resorted to only when 
the legal title has passed from the Government. When it has 
so passed the litigation will proceed, as it generally ought to 
proceed, in the locality where the property is situate, and not 
here, where the administrative functions of the Government 
are carried on.

In the case before us there is nothing to show that proper
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notice was not given; that all parties in interest were not fully- 
heard, or that the adjudication of the administrative depart-
ment of the Government was not justified by the facts as pre-
sented. The naked proposition upon which the plaintiff relies 
is that upon the creation of an equitable right or title in the 
State the power of the land department to inquire into the 
validity of that right or title ceases. That proposition cannot 
be sustained. Whatever rights, equitable or otherwise, may 
have passed to the State by the approval of List No. 5 by 
Secretary Teller, can be determined, and should be determined, 
in the courts of Oregon, state or Federal, after the legal title 
has passed from the Government. The decree of the Supreme 
Court of the District of Columbia, sustained by the opinion of 
the Court of Appeals of the District, was right, and is

Affirmed.

Mr . Just ice  Mc Kenna  took no part in the consideration and 
decision of this case.

ALLEN v. SOUTHERN PACIFIC RAILROAD COM-
PANY

ERROR TO THE SUPREME COURT OF THE STATE OF fiAT.TFQR.WTA,

No. 144. Argued January 17,1899. —Decided April 8,1899.

The sixth section of the act of March 3, 1891, c. 517, did not change the 
limit of two years as regards cases which could be taken from Circuit 
and District Courts of the United States to this court, and that act did 
not operate to reduce the time in which writs of error could issue from 
this court to state courts.

As a reference to the opinion of the Supreme Court of California makes 
patent the fact that that court rested its decision solely upon the con-
struction of the contract between the parties to this action which forms 
its subject, and decided the case wholly independent of the Federal ques-
tions now set up; and as the decree of the court below was adequately 
sustained by such independent, non-Federal question, it follows that no 
issue is presented on the record which this court has power to review.
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This  suit, commenced by the Southern Pacific Railroad 
Company, (the defendant in error here,) against Darwin C. 
Allen, who is plaintiff in error, was based on eighty-four 
written contracts entered into on the first day of February, 
1888. All these contracts were made exhibits to the com-
plaint and were exactly alike, except that each contained a 
description of the particular piece of land to which it related. 
By the contracts the Southern Pacific Company agreed to sell 
and Darwin C. Allen to buy the land described in each con-
tract upon the following conditions: Allen paid in cash a 
stipulated portion of the purchase price and interest at seven 
per cent in advance for one year on the remainder. He agreed 
to pay the balance in five years from the date of the con-
tracts. The deferred payment bore interest at seven per cen-
tum per annum, which was to be paid at the end of each 
year. He moreover bound himself to pay any taxes or assess-
ments which might be levied on the property. The contracts 
provided:

“ It is further agreed that upon the punctual payment of 
said purchase money, interest, taxes and assessments, and the 
strict and faithful performance by the party of the second part, 
[Allen, the purchaser,] his lawful representatives or assigns, 
of all the agreements herein contained, the party of the first 
part [the Southern Pacific Company] will, after the receipt 
of a patent therefor from the United States, upon demand 
and the surrender of this instrument, execute and deliver to 
the party of the second part, his heirs and assigns, a grant, 
bargain and sale deed of said premises, reserving all claim of 
the United States to the same as mineral land.”

There was a stipulation that the purchaser should have a 
right to enter into possession of the land at once, and by 
which he bound himself until the final deed was executed 
not to injure the property by denuding it of its timber. The 
contracts contained the following:

“ The party of the first part [the Southern Pacific Com-
pany] claims all the tracts hereinbefore described, as part of 
a grant of lands to it by the Congress of the United States, 
that patent has not yet issued to it for said tracts; that it will
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use ordinary diligence to procure patents for them; that, as 
in consequence of circumstances beyond its control, it some-
times fails to obtain patent for lands that seem to be legally 
a portion of its said grant, therefore nothing in this instru-
ment shall be considered a guarantee or assurance that patent 
or title will be procured; that in case it be finally determined 
that patent shall not issue to said party of the first part for 
all, or any of the tracts herein described, it will, upon demand, 
repay [without interest] to the party of the second part all 
moneys that may have been paid to it by him on account of 
any of such tracts as it shall fail to procure patent for, the 
amount of repayment to be calculated at the rate and price 
per acre, fixed at this date for such tracts by said party of the 
first part, as per schedule on page 3 hereof; that said lands 
being unpatented, the party of the first part does not guar-
antee the possession of them to the party of the second part, 
and will not be responsible to him for damages, or costs, in 
case of his failure to obtain and keep such possession.”

It was averred that after the execution of the contracts 
Allen, the purchaser, had entered into possession of the vari-
ous tracts of land, and so continued up to the time of the 
commencement of the suit. The amount claimed was three 
annual instalments of interest on the deferred price which it 
was alleged had become due in February, 1889,1890 and 1891. 
The prayer of the complaint was that the defendant be con-
demned to pay the amount of these respective instalments 
within thirty days from the date of decree, and in the event 
of his failure to do so that himself, his representatives and 
assigns, “ be forever barred and foreclosed of all claim, right 
or interest in said lands and premises under and by virtue of 
said agreements, and be forever barred and foreclosed of all 
right to conveyance thereof, and that said contracts be de-
clared null and void.”

The defendant, whilst admitting the execution of the con-
tracts, denied that he had ever taken possession of any of the 
land, and charged that the contracts were void because at the 
time they were entered into and up to the time of the institu-
tion of the suit the seller had no ownership or interest of any

vo l . cLxxm—31
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kind in the land, and therefore that no obligation resulted to 
the buyer from the contracts. By way of cross-complaint it 
was alleged that the defendant had been induced to enter into 
the contracts by the false and fraudulent representations of the 
complainant that it had a title to or interest in the property; 
that, in consequence of the error of fact produced by these mis-
representations of the plaintiff, the defendant had paid the 
cash portion of the price and the interest in advance for one 
year on the deferred instalment; that, owing to the want of 
all title to or interest in the land on the part of the complain-
ant, the defendant had been unable to take possession thereof, 
and that some time after the contracts were entered into the 
defendant had an opportunity to sell the land for a large ad-
vance over the amount which he had agreed to pay for it, 
which opportunity was lost in consequence of the discovery 
of the fact that the complainant had no title whatever to the 
property. The prayer of the cross-complaint was that the 
moneyed demand of the plaintiff be rejected; that the con-
tracts be rescinded, and that there be a judgment against 
the plaintiff for the amount paid on account of the purchase 
price and for the damage which the defendant had suffered 
by reason of his failure to sell the property at an advanced 
price. The complainant put the cross-complaint at issue by 
denying that it had made any representations as to its title 
to or interest in the land except as stated in the contracts. It 
denied that at the time of the contracts it had no interest in 
the land, or that the defendant had been prevented from tak-
ing possession or had been prevented from selling at an ad-
vanced price because of a want of title.

Upon these issues the case was heard by the trial court, 
which made a specific finding of fact embracing, among other 
matters, the following: That the contracts sued on had been 
entered into as alleged and the instalments claimed thereunder 
were due despite demand; that no representations had been 
made by the plaintiff as to its title other than those whic 
were recited in the contract; that the defendant had no 
lost the opportunity to sell at an advanced price, as allege 
in the cross-complaint.
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As to the title to the land embraced in the contracts, the 
facts were found to be as follows :

“That the lands and premises therein described were por-
tions of the public domain of the United States and were 
granted to plaintiff by an act of the Congress of the United 
States, entitled ‘ An act granting lands to aid in the construc-
tion of a railroad and telegraph line from the States of Mis-
souri and Arkansas to the Pacific coast,’ approved July 27, 
1866. That all of said lands, save sec. 5, in township 23 south, 
range 19 east, M. D. M., are situated within a belt more than 
20 miles and less than 30 miles from plaintiff’s railroad, gen-
erally known as the indemnity belt; the said sec. 5 being 
within 20 miles of said railroad.

“ That the loss to plaintiff of odd-numbered sections within 
said granted limits, i.e., within 20 miles of said railroad, 
because of the various exceptions and reservations in said act 
provided for, is fully equal to all the odd-numbered sections 
within said indemnity belt.

“That on March 19, 1867, an order was made by the Secre-
tary of the Interior of the United States withdrawing or pur-
porting to withdraw from sale or settlement under the laws 
of the United States, all of said lands situated in said indem-
nity belt; and that on August 15, 1887, another order was 
made by said Secretary of the Interior, revoking, or purport-
ing to revoke, said first named order, and restoring said lands 
to the public domain for the usual sale and settlement thereof. 
The first said order of withdrawal is set forth in vol. — of 
'Decisions of the Secretary of the Interior’ at p. —, and the 
said second order in vol. 6 of said ‘ Decisions ’ at pp. 84-92 ; 
and which said orders as so set forth are here referred to, and 
made a part of this finding. That plaintiff is the owner of said 
lands in fee under the provisions of said act of Congress ; that 
patents or a patent therefor have not yet been issued to plain-
tiff by the Government of the United States; that it has not 
been finally determined that patents or a patent shall not issue 
therefor, or for any part thereof, but proceedings are now 
pending before the proper Department of the Government of 
the United States, instituted by plaintiff, to obtain patents or
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a patent for said lands and premises, and the whole thereof. 
That plaintiff has not been guilty of any want of ordinary 
diligence in instituting or prosecuting said proceedings to 
obtain said patents or patent.”

There was a decree allowing the prayer of the complaint 
and rejecting that of the cross-complaint. On appeal the 
case was first heard in Department No. 1 of the Supreme 
Court of California, and the decree of the trial court was in 
part reversed. In accordance with the California practice 
the cause was transferred from the court in department to 
the court in banc, where the decree of the trial court was 
affirmed. 112 California, 455. To this decree of affirmance 
this writ of error is prosecuted.

J/>. Wilbur F. Zeigler for plaintiff in error. Mr. Edward 
H. Taylor filed briefs for same.

Mr. Maxwell Evarts for defendant in error. Mr. William 
F. Herrin was on his brief.

Mr . Justi ce  White , after making the foregoing statement, 
delivered the opinion of the court.

It is asserted that the record is not legally in this court 
because the writ of error was allowed by the Chief Justice 
of the State after the expiration of the time when it could 
have been lawfully granted. It was allowed within two years 
of the decree by the state court, but after more than one year 
had expired. The contention is that writs of error from this 
court to the courts of the several States cannot now be law-
fully taken after the lapse of one year from the final entry of 
the decree or judgment to which the writ of error is directed.

This rests on the assumption that the act of March 3,1891, 
c. 517, 26 Stat. 826, not only provides that writs of error or 
appeals in cases taken to the Supreme Court from the Circuit 
Courts of Appeals created by the act of 1891, shall be limited 
to one year, but also fixes the same limit of time for writs o 
error or appeal in cases taken to the Supreme Court from the
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Circuit and District Courts of the United States, thereby repeal-
ing the two years’ limitation as to such Circuit and District 
Courts previously established by law. Rev. Stat. § 1008. As 
this asserted operation of the act of 1891 produces a uniform 
limit of one year for writs of error or appeals as to all the 
courts of the United States, in so far as review in the Supreme 
Court is concerned, the deduction is made that a like limit 
necessarily applies to writs of error from the Supreme Court 
to state courts, since such state courts are, Rev. Stat. § 1003, 
subject to the limitation governing judgments or decrees of “ a 
court of the United States.” The portion of the act of 1891 
from which it is claimed the one year limitation as to writs 
of error and appeal from the Supreme Court to all courts of 
the United States arises is the last paragraph of section 6 
of that act. The section of the act in question in the por-
tions which precede the sentences relied upon, among other 
things, defines the jurisdiction of the Circuit Courts of Ap-
peals established by the act of 1891, and determines in what 
classes of cases the jurisdiction of such courts is to be final. 
After making these provisions the concluding part of section 
6 provides as follows:

“In all cases not hereinbefore, in this section, made final, 
there shall be of right an appeal or writ of error or review of 
the case by the Supreme Court of the United States where 
the matter in controversy shall exceed one thousand dollars 
besides costs. But no such appeal shall be taken or writ of 
error sued out unless within one year after the entry of the 
order, judgment or decree sought to be reviewed.”

It is apparent that the language just quoted relates exclu-
sively to writs of error or appeal in cases taken to the Supreme 
Court from the Circuit Courts of Appeals. The statute, in the 
section iii question, having dealt with the jurisdiction of the 
Circuit Courts of Appeals and defined in what classes of cases 
their judgments or decrees should be final and not subject to 
review, follows these provisions by conferring on the Supreme 
Court the power to review the judgments or decrees of the 
Circuit Courts of Appeals, not made final by the act. To con-
strue the section as relating to or controlling the review by
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error or appeal, by the Supreme Court, of the judgments or 
decrees of Circuit or District Courts of the United States, 
would not only disregard its plain letter but do violence to its 
obvious intent. Relating only, then, to writs of error or ap-
peal from the Supreme Court to the Circuit Courts of Appeals, 
it follows that the limitation of time, as to appeals or writs of 
error, found in the concluding sentence, refers only to the 
writs of error or appeal dealt with by the section and not to 
such remedies when applied to the District or Circuit Courts 
of the United States, which are not referred to in the section 
in question. This is made manifest by the statement, not that 
all appeals or writs of error to the Supreme Court from all 
the courts of the United States shall be taken in one year, 
but that “no such appeal shall be taken unless within one 
year,” etc. If these words of limitation were an independent 
and separate provision of the act of 1891, thereby giving rise 
to the implication that the words “ no such appeal or writ of 
error ” qualified and limited every such proceeding anywhere 
referred to in the act of 1891, the contention advanced would 
have more apparent force. As, however, this is not the case, 
and as, on the contrary, the words “ no such appeal or writ 
of error ” are clearly but a portion of section 6, it would be 
an act of the broadest judicial legislation to sever them from 
their connection in the act in order to give them a scope and 
significance which their plain import refutes, and which would 
be in conflict with the meaning naturally begotten by the pro-
vision of the act with which the limitation as to time is asso-
ciated. Nor is there anything in section 4 of the act of 1891, 
destroying the plain meaning of the words “ such appeal or 
writ of error,” found in the concluding sentence of section 6. 
The language of section 4 is as follows:

“ All appeals by writ of error or otherwise, from said Dis-
trict Courts, shall only be subject to review in the Supreme 
Court of the United States or in the Circuit Court of Appeals 
hereby established, as is hereinafter provided, and the review, 
by appeal, by writ of error or otherwise, from the existing 
Circuit Courts shall be had only in the Supreme Court of the 
United States or in the Circuit Courts of Appeals hereby es-
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tablished according to the provisions of this act regulating 
the same.”

This section refers to the jurisdiction of the courts created 
by the act of 1891, and to the changes in the distribution of 
judicial power made necessary thereby. If the concluding 
words of section 4, “according to the provisions of this act 
regulating the same,” were held to govern the time for writs 
of error or appeal to the Supreme Court from the District or 
Circuit Courts of the United States, the argument would not 
be strengthened, since there is no provision in the act govern-
ing the time for such writs of error or appeal. The contention 
that Congress cannot be supposed to have intended to fix two 
distinct and different limitations for review by the Supreme 
Court, one of two years as to the Circuit and District Courts of 
the United States, and the other of one year as to the Circuit 
Courts of Appeals, affords no ground for disregarding the 
statute as enacted, and departing from its unambiguous provi-
sions upon the theory of a presumed intent of Congress. In-
deed, if it were conceded that the provisions of section 4 
referred to the procedure or limit of time in which appeals or 
writs of error could be taken, in cases brought to the Supreme 
Court, from the Circuit or District Courts of the United States, 
such concession would be fatal to the contention which we are 
considering, for this reason. The concluding portion of sec-
tion 5 of the act of 1891 is as follows :

“Nothing in this act shall affect the jurisdiction of the 
Supreme Court in cases appealed from the highest court of a 
State, nor the construction of the statute providing for review 
of such cases.”

Whilst this language clearly relates to jurisdictional power 
and not to the mere time in which writs of error may be taken, 
yet the same reasoning which would impel the concession 
that section 4 related to procedure and not to jurisdictional 
authority would give rise to a like conclusion as to the provi-
sion in section 5 just quoted. It follows, therefore, that the 
only reasoning by which it is possible to conclude that the act 
of 1891 was intended to change the limit of time in which 
writs of error could issue from the Supreme Court to the Cir-
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cuit or District Courts, or in which appeals could be taken from 
such courts to the Supreme Court, would compel to the con-
clusion that the act of 1891 had expressly preserved the two 
years’ limitation of time then existing as to writs of error from 
state courts to the Supreme Court.

From the conclusion that the sixth section of the act of 1891 
did not change the limit of two years as regards the cases 
which could be taken from the Circuit and District Courts of 
the United States to the Supreme Court, it follows that the 
act of 1891 did not operate to reduce the time in which writs 
of error could issue from the Supreme Court to the state courts. 
That period was two years, in analogy to the time limit estab-
lished by statute with reference to writs of error to the District 
and Circuit Courts of the United States, which courts, at the 
time of the passage of the act of 1891, answered to the desig-
nation of “a court of the United States” contained in section 
1003 of the Revised Statutes, regulating the subject of writs 
of error to state courts. The circumstance that Congress, in 
creating a new court of the United States, affixed a different 
limitation as to the time for prosecuting error to such court 
and left unchanged the limitation as to the time within which 
error might be prosecuted to the courts whose practice in 
this particular governed the practice in state courts, irresistibly 
warrants the inference that it was intended that the practice 
in the state courts as to the time of suing out writs of error 
should continue unaltered. The writ of error in this case 
having been allowed within two years from the final decree, 
was therefore seasonably taken.

We are brought, then, to consider whether there arises 
on the record a Federal question, within the intendment of 
Rev. Stat. § Y09. The claim is that two distinct Federal 
issues are presented by the record or are necessarily involved 
therein. They are: First. That by a proper construction of 
the act of Congress granting land to the railroad, 14 Stat. 
292, no title to lands which were beyond the place limits, but 
in the indemnity limits, passed to the railroad until approve 
selections of such lands had taken place, hence that it was not 
only drawing in question the validity of an authority exercise
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under the United States, but also denying a privilege or im-
munity claimed under the statute of the United States to 
decide that the railroad had, before such approved selection, 
any right to contract to sell the lands in question. Second. 
That it was drawing in question the validity of an authority 
exercised under a law of the United States, and denying a 
privilege or immunity claimed under such law to hold that 
the right of the railroad to the lands in question had not 
been irrecoverably adversely determined by the action of the 
Secretary of the Interior, revoking his previous action with-
drawing such lands, even although, at the time of such cancel-
lation of the prior general withdrawal, there were pending in 
the Land Department claims of the railroad to the land in 
question which at that time were not finally disposed of.

Conceding arguendo only that the contentions thus advanced 
would give rise to the Federal questions as claimed, it becomes 
wholly unnecessary to consider them if it be disclosed by the 
record that the state court rested its decision upon grounds 
wholly independent of these contentions, and which grounds 
are entirely adequate to sustain the judgment rendered by the 
state court without considering the Federal questions asserted 
to arise on the record. McQuade v. Trenton, 172 U. S. 636 ; 
Capital Bank v. Cadis Bank, 172 U. S. 425.

In inquiring whether this is the case we are unconcerned 
with the conclusions of the trial court, or with those of a 
department of the Supreme Court of California, and consider 
only the final action of the Supreme Court of the State in 
disposing of the controversy now before us. A reference to 
the opinion of the Supreme Court of California makes patent 
the fact that that court rested its decision solely upon a con-
struction of the contract, and therefore that it decided the 
case upon grounds wholly independent of the Federal ques-
tions now claimed to be involved. The court held that the 
contract disclosed that both parties dealt with reference to 
the existing state of the title to the lands, the vendor selling 

is hope of obtaining title and the vendee buying such ex-
pectation ; that the result of the contract was that the vendor 
ln advance agreed to sell such title, if any, as he might obtain
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in the future, and that the vendee agreed for the sake of ob-
taining in advance the right to the title, if the vendor could 
procure it, to pay the amount agreed upon, subject to the 
return of the price in the event it should be finally deter-
mined that the hope of title in the vendor, as to which both 
parties were fully informed, should prove to be illusory. On 
these subjects the court said:

“The defendant further contends that the contracts were 
void ab initio, for want of mutuality or consideration, or 
amounted at most to mere offers to purchase on his part. 
This contention cannot be sustained. Plaintiff claimed title 
to these lands, but its title had not been perfected by patent. 
Defendant had the same opportunity as plaintiff of knowing 
the nature and probable validity of that claim. Under these 
circumstances plaintiff agreed to convey to defendant when it 
should obtain a patent, and to permit defendant to enter into 
possession of the land at once. In consideration of these 
premises defendant agreed to purchase when a patent should 
be issued, paid at once one fifth of the purchase price and 
one year’s interest on the balance, and agreed to pay the re-
mainder (with interest thereon annually in advance) on or 
before a given date, with the right to a repayment without 
interest in the event of an ultimate failure to obtain a patent. 
These promises were strictly mutual, and each constituted a 
sufficient consideration for the other. Plaintiff by its contract 
surrendered its right to contract with or sell to any one else, 
and yielded to defendant the present right to possession which 
it claimed. These concessions were clearly a detriment to 
plaintiff, and, in a legal sense, an advantage to defendant; 
and they, therefore, furnish a consideration for defendants 
promise to pay.”

Upon the question of the final determination of the hope of 
title upon which the return of the price was by the contract 
made to depend, the court concluded as follows:

“ The only question really involved in the case is as to the 
construction of the contracts sued upon. It is contended by 
the defendant that he was under no obligation to purchase t e 
land or to pay the remainder of the purchase price, unless t e
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plaintiff should, within the fi/ve years, obtain a patent for 
the land ; and that, as the plaintiff had failed to obtain a pat-
ent within that time, and as the action was not tried until 
after the expiration of that time, the defendant was entitled 
to a rescission of the contract. But clearly the contracts will 
not bear any such construction. The defendant contracted 
unconditionally to pay the remainder of the purchase price 
‘ on or before ’ a certain day named, and to pay interest an-
nually in advance on the remainder; but the plaintiff con-
tracted to convey to defendant only ‘upon the receipt of a 
patent,’ and was to repay the money only ‘in case it be finally 
determined that patent shall not issue.’ The defendant, there-
fore, was not entitled to terminate the contract or to require 
a repayment of the moneys paid, until the question of the issue 
of a patent to the plaintiff should be ‘ finally determined.’ The 
findings state that proceedings are now pending in the United 
States Land Department for the issue of patent to the plain-
tiff, and that it has not been finally determined that such 
patent shall not issue. At the time, therefore, at which de-
fendant contracted to pay the balance of the purchase price, 
plaintiff was not in default, nor was it in default at the time 
of the trial.”

We cannot say that the state court has erroneously con-
strued the act of Congress, since its decree rests alone upon 
the conclusion reached by it, that by the contracts between 
the parties there existed a right to recover whatever may 
have been the existing state of the title. The conclusion that 
the parties were competent to contract with reference to an 
expectancy of title involved no Federal question. The decision 
that the final determination of title, referred to in the con-
tracts, related to the proceedings in the Land Department 
which were pending at the time the contracts were entered 
into and not to the cancellation by the Secretary of the In-
terior of thè withdrawal order, which had been made by that 
officer before the date of the contracts, precludes the concep-
tion that the state court erroneously denied the legal conse-
quence flowing from the order of withdrawal. It follows 
then that as the decree of the court below was adequately
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sustained by an independent non-Federal question, there is no 
issue presented on the record which we have the power to re-
view, and the cause is therefore

Dismissed  for want of jurisdiction.

MEDBURY v. UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.

No. 225. Argued March 17, 1899. —Decided April 3, 1899.

Under the act of June 16, 1880, c. 244, the Court of Claims has jurisdiction 
of an action to recover an excess of payment for lands within the limits 
of a railroad grant, which grant was, after the payment, forfeited by 
act of Congress for nonconstruction of the road.

When in such case, by reason of the negligence of the railroad company 
for many years to construct its road, Congress enacts a forfeiture of the 
grant, the Government is under no obligation to repay the excess of 
price paid by the purchaser of such lands in consequence of their being 
within the limits of the forfeited grant.

The  appellant herein filed her petition in the Court of 
Claims and sought to recover judgment by virtue of the 
provisions of the act approved June 16, 1880, c. 244, 21 
Stat. 287.

The Attorney General denied all the allegations of the 
petition, and the case was tried by the court upon the follow-
ing agreed statement of facts: Congress made a grant of 
lands to the Wisconsin Central Railroad Company by the 
act of May 5, 1864, c. 80, 13 Stat. 66, which contained the 
condition that the railroad should be built as therein provided. 
After the grant the price of the lands reserved within its place 
limits was raised from $1.25 per acre to $2.50 per acre under 
the authority of law and by the direction of the Secretary of 
the Interior. In 1872, one Samuel Medbury made an entry 
of more than seven thousand acres of land, within the place 
limits of that grant and at the double minimum price of $2.50
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per acre, and he died in 1874, leaving his widow, the appellant 
herein, and a son and daughter, who subsequently conveyed to 
the appellant all their interest in the claim herein made.

The conditions upon which the grant of lands was made to 
that particular section of the proposed railroad were never 
complied with and the proposed railroad was never con-
structed, for which reason the grant was by the act of Con-
gress of September 29,1890, c. 1040, 26 Stat. 496, forfeited to 
the United States. By reason of this failure to build the 
railroad, and because of the forfeiture of the land grant by 
Congress, the lands purchased by Med bury ceased to be 
alternate sections of land within a railroad land grant, al-
though they were such when he purchased them. Thereafter, 
and on the 14th of November, 1894, Lucetta R. Medbury, as 
the widow and heir of Samuel Medbury, made application to 
the Secretary of the Interior for the repayment of the excess 
of $1.25 per acre upon the seven thousand and odd acres of 
land entered by her husband, the application being made 
under the second section of the act of June 16,1880, c. 244, 21 
Stat. 287, and on October 5, 1897, the application was denied 
by the Secretary. Upon these findings of fact the Court of 
Claims decided, as a conclusion of law, that the petition should 
be dismissed for want of jurisdiction. From that decision the 
claimant has appealed to this court.

Mr. Russell Duane and Mr. Harvey Spalding for appellant. 
Mr. E. IF. Spalding was on the brief.

Mr. George Hines Gorman for appellees. Mr. Assistant 
Attorney General Pradt was on his brief.

Mr . Justic e  Peckham , after stating the facts, delivered the 
opinion of the court.

Two questions arise in this case: (1) Whether the Court of 
Claims had jurisdiction of the claim; and (2) if it had, what 
is the true construction of the act of June 16, 1880, requiring 
the repayment to the purchaser, of the excess of $1.25 per acre
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where the land purchased has afterwards been found not to 
be within the limits of a railroad land grant.

The ground upon which the learned Court of Claims decided 
that it had no jurisdiction in the case was that the remedy 
afforded by the act of 1880 to obtain the repayment of the 
excess of the price was exclusive of any other. Thus if the 
Secretary of the Interior erroneously construed the act and 
refused payment in a case where the claimant was justly en-
titled thereto, under its provisions, the claimant would be 
without redress, even though there were no dispute in regard 
to the facts, and the decision of the Secretary was a plain 
mistake in regard to the law. In this construction as to 
the jurisdiction of the Court of Claims, we are unable to 
agree.

The first section of the act of June 16, 1880, does not refer 
to such a case as this. Section 2 of that act reads in full as 
follows:

“ In all cases where homestead or timber culture or desert 
land entries or other entries of public lands have heretofore 
or shall hereafter be cancelled for conflict, or where, from any 
cause, the entry has been erroneously allowed and cannot be 
confirmed, the Secretary of the Interior shall cause to be re-
paid to the person who made such entry, or to his heirs or 
assigns, the fees and. commissions, amount of purchase money 
and excesses paid upon the same, upon the surrender of the 
duplicate receipt and the execution of a proper relinquish-
ment of all claims to said land, whenever such entry shall 
have been duly cancelled by the Commissioner of the General 
Land Office, and in all cases where parties have paid double 
minimum price for land which has afterwards been found not 
to be within the limits of a railroad land grant, the excess oj 
one dollar and twenty-foe cents per acre shall in like manner 
be repaid to the purchaser thereof, or to his heirs or assigns?

Section 3 authorizes the Secretary of the Interior to make 
the payments provided for in the act out of any money in the 
Treasury not otherwise appropriated, and by section 4 the 
Secretary is authorized to draw his warrant on the Treasury 
in order to carry the provisions of the act into effect.
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The portion of section 2, which is in italics, is the part of 
the act upon which this claim, is founded. The question is 
whether the Court of Claims has jurisdiction in this case upon 
the facts found.

By the act of March 3, 1887, c. 359, 24 Stat. 505, the Court 
of Claims is given jurisdiction to hear and determine, among 
other things, all claims founded upon any law of Congress. 
As the claim in this case is founded upon the law of Congress 
of 1880, it would seem that under this grant of jurisdiction 
the Court of Claims had power to hear and determine the 
claim in question. The act of 1887 was not, however, the 
first act giving jurisdiction to the Court of Claims in regard 
to a law of Congress. It had the same power when the case 
of Nichols v. United States, Wall. 122, was decided, and a 
question of jurisdiction arose in that case. It there appeared 
that Nichols & Company were merchants in New York, and 
they made in 1847 an importation from abroad upon which 
duties were imposed on the quantity invoiced. The importa-
tion consisted of casks of liquor, and a portion of the liquor 
had leaked out during the voyage, and was thus lost, and con-
sequently was never imported in fact into the United States. 
Notwithstanding these circumstances Nichols & Company paid 
the duties as imposed under the invoice, and without any de-
duction for leakage, and made no protest in the matter. An 
act of Congress of February 26, 1845, provided that no action 
should be maintained against any collector to recover duties 
paid unless a protest had been made in writing and signed by 
the claimant at the time of the payment. Where a protest 
had been made the importer could thereafter bring a suit 
against the collector for a recovery of the money so paid, and 
the suit would be tried in due course of law. The importers 
having made no protest, and being therefore unable under 
the provisions of the law to bring suit against the collector, 
brought suit in the Court of Claims to recover back the over-
payment, upon the ground that the court had power to hear 
and determine all claims founded upon any law of Congress, 
or upon any regulation of the executive department, or upon 
•any contract, express or implied, with the Government of the
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United States. This court held that the Court of Claims had 
no jurisdiction, and in the course of the opinion of the court, 
which was delivered by Mr. Justice Davis, and in giving the 
grounds upon which the court denied jurisdiction, it was said:

« Congress has from time to time passed laws on the subject 
of the revenue, which not only provide for the manner of its 
collection, but also point out a way in which errors can be cor-
rected. These laws constitute a system which Congress has 
provided for the benefit of those persons who complain of ille-
gal assessments of taxes and illegal exactions of duties. In 
the administration of the tariff laws, as we have seen, the Sec-
retary of the Treasury decides what is due on a specific impor-
tation of goods, but if the importer is dissatisfied with this 
decision, he can contest the question in a suit against the col-
lector, if, before he pays the duties, he tells the officers of the 
law, in writing, why he objects to their payment.”

And again the court said :
“Can it be supposed that Congress, after having.carefully 

constructed a revenue system, with ample provisions to redress 
wrong, intended to give to the taxpayer and importer a fur-
ther and different remedy ? The mischiefs that would result, 
if the aggrieved party could disregard the provisions in the 
system designed expressly for his security and benefit, and sue 
at any time in the Court of Claims, forbid the idea that Con-
gress intended to allow any other modes to redress a supposed 
wrong in the operation of the revenue laws, than such as are 
particularly given by those laws.”

The system spoken of in the opinion provided a general 
scheme for the collection of the revenue, and also provided 
adequate means for the correction of errors by a resort to a 
suit in a court of law prosecuted in the ordinary way. While 
it gave rights, it provided a special but full and ample remedy 
for their infringement. It certainly could never be presumed 
that Congress, while thus furnishing an adequate method for 
the correction of errors, intended that the party aggrieved 
might refuse to follow such remedy and resort to some other 
and different mode of relief. It is quite plain that the remedy 
thus specially indicated was exclusive, and that the act giving
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jurisdiction to the Court of Claims had no application. The 
principle asserted in the case cited has no application to this 
case.

Although the right to recover back the excess of payment 
in this proceeding is based upon the statute of 1880, we do not 
think it conies within the principle of those cases which hold 
that where a liability and a remedy are created by the same 
statute, the remedy thus provided is special and exclusive. In 
this case it is not a right and a remedy created by the same 
statute. The statute creates the right to have repayment under 
the facts therein stated, but it gives no remedy for a refusal 
on the part of the Secretary to comply with its provisions. 
The person has the right under the act to obtain a warrant 
from the Secretary of the Interior for the repayment of the 
excess therein mentioned, and for the purpose of obtaining it 
he must make his application and prove the facts which the 
statute provides, and then the Secretary is to draw his war-
rant on the Treasury. This constitutes the right of the appel-
lant. Applying for the warrant is not a remedy. When ap-
plication for repayment is made there is nothing to remedy. 
He has not been wronged. A right of repayment of money 
theretofore paid has been given by the act, but it is only under 
the act that the right exists, and that right is to have the Sec-
retary in a proper case issue his warrant in payment of the 
claim, and until he refuses to do so, no wrong is done and no 
case for a remedy is presented. After the refusal, the question 
then arises as to the remedy, and you look in vain for any in 
the act itself. We cannot suppose that Congress intended in 
such case to make the decision of the Secretary final when it 
was made on undisputed facts. If not, then there is a remedy 
» the Court of Claims, for none is given in the act which 
creates the right. The procedure for obtaining the repayment 
as provided for in the act must be followed, and when the 
application is erroneously refused, the party wronged has his 
remedy, but that remedy is not furnished by the same statute 
which gives him the right.

If there were any disputed questions of fact before the Sec-
retary his decision in regard to those matters would probably

VOL. CLXXm—32
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be conclusive, and would not be reviewed in any court. But 
where, as in this case, there is no disputed question of fact, and 
the decision turns exclusively upon the proper construction of 
the act of Congress, the decision of the Secretary refusing to 
make the payment is not final, and the Court of Claims has 
jurisdiction of such a case.

We have been referred to no case in this court which holds 
views contrary to those herein presented. We do not mean 
by this decision to overrule or to throw doubt upon the gen-
eral principle that where a special right is given by statute, 
and in that statute a special remedy for its violation is pro-
vided, that in such case the statutory remedy is the only one, 
but we hold that such principle has no application to this par-
ticular statute, because the statute does not, in our judgment, 
within the meaning of the principle mentioned, furnish a rem-
edy for a refusal to grant the right given by the statute.

This case bears more resemblance to United States v. Kauf-
man, 96 U. S. 567, and United States v. Savings Bank, 104 
U. S. 728, than it does to Nichols v. United States, 7 Wall. 
122.

In United States n . American Tobacco Company, 166 U. S. 
468, the statute permitted the holder of stamps which he had 
paid for and not used, and which were spoiled or destroyed, 
etc., to apply to the Commissioner of Internal Revenue to re-
deem or make allowance for such stamps. Application was 
so made, but the Commissioner refused to redeem or make the 
allowance because of other facts stated in the case. The 
applicant filed his petition in the Court of Claims, and that 
court gave him judgment which was here affirmed. It is true 
that no question of jurisdiction was raised, but if the case at 
bar was properly decided by the court below, the court in that 
case had no jurisdiction, because the right to obtain redemp-
tion or payment was given by the same statute which provided 
the procedure to secure it, and the so-called remedy would 
have been exclusive in that case, as it is held to be exclusive 
in this. The party had to apply to the Commissioner and to 
comply with regulations, etc., all of which was but a part of 
the right which was granted, and when the Commissioner



MEDBURY v. UNITED STATES. 499

Opinion of the Court.

erroneously refused to make the redemption as provided for 
by the statute, the claimant, founding his claim upon a law of 
Congress, pursued his only remedy in the Court of Claims, 
and obtained it without any question of jurisdiction. We 
think the court had jurisdiction in that case, and that it also 
existed in this. •

We come now to the question as to the true construction of 
the act itself, and whether it is applicable to the facts in this 
case.

It is conceded by the appellant that at the time the entry 
was made and the double minimum price paid for the lands, 
they were within the place limits of the grant to the Wiscon-
sin Central Railroad. The payment therefore was a proper 
payment, and necessary to have been made in order to obtain 
the lands. There was no mistake or misunderstanding of the 
facts at the time the entry was made. It was made eight 
years after the passage of the land grant by Congress, March 
5,1864, and at the time the payment was made the railroad 
had not been built. The Government of course was no guar-
antor that the railroad ever would be built, and the party thus 
making an entry of lands within the place limits of a railroad 
grant necessarily took his chances of the future building of 
the road. That it was not certain to be built was sufficiently 
apparent at the time of the entry, for eight years had then 
elapsed, and no road had been built at that time. It was not 
until eighteen years after the entry, viz., in 1890, that the 
Government finally forfeited the lands because of the failure 
of the company to build the road. With reference to these 
facts, we think that the construction placed upon the act of 
1880 by the Secretary of the Interior is the correct one.

The Secretary decided that the act does not apply to a case 
such as this, where at the time of the entry the lands were 
within the limits of the railroad land grant, and so continued 
for eighteen years, and where it was only by the failure of the 
railroad company to build the road and the forfeiture of the 
land grant by the Government consequent upon such failure 
that the land then ceased to be within such limits.

Whatever may have been the reason of Congress in making
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the charge of $2.50 per acre the minimum price for alternate 
sections along the line of railroads within the place limits of 
the grant, the meaning of the act of 1880 is not in anywise 
affected thereby. That act plainly referred to the case of a 
mistake in location at the time when the entry was made. 
Where the parties supposed that the land entered was within 
the limits of the land grant, and where subsequently it is dis-
covered that the lands were not within those limits, that a 
mistake had been made, and that the party had not obtained 
the lands which he thought he was obtaining by virtue of his 
entry, then the act of 1880 applies.

Here no mistake whatever has been made. The lands were 
within the limits of the land grant at the time of the entry, 
and so remained for many years and up to the time of the act 
of forfeiture by Congress. Whether the railroad would fulfil 
its obligations and in good time build its road through the 
land grant was a matter which the future alone could de-
termine, was a matter which the entryman could judge of as 
well as the Government, and was a matter in regard to which 
the Government gave no guaranty, express or implied. Hence, 
when in subsequent years the company failed to build its rail-
road within the limits of the land grant at this point, and the 
same was forfeited, the Government was under no obligations 
whatever by virtue of the act of 1880 or otherwise to repay 
the difference in price for these lands.

While we agree with the Court of Claims in the dismissal 
of the petition, it is for a different reason. The petition 
should have been dismissed upon the merits, but we do not 
think it necessary to reverse the judgment on that account, 
as we can modify it so that it shall provide for dismissing the 
petition on that ground.

Judgment modified, and as modified affirmed.
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BLYTHE v. HINCKLEY.

APPEAL FROM THE CIRCUIT COURT FOR THE NORTHERN DISTRICT 

OF CALIFORNIA.

No. 867. Submitted January 30, 1899. —Decided April 3,1899.

It appearing from the opinion of the Circuit Judge that the various bills 
in this case were dismissed on the grounds : (1) That the jurisdiction of 

• the Circuit Court could not be maintained because the state court, in the 
exercise of its general jurisdiction, determined the eligibility of the de-
fendant Florence Blythe to inherit an estate which that court was called 
upon to distribute under the laws of the State, and that other proposi-
tions contended for by the complainants were for the same reason 
deemed insufficient to take this case out of the general rule that after 
a court of a State, with full jurisdiction over property in its possession, 
has finally determined all rights to that property, a court of the United 
States will not entertain jurisdiction to annul such decree and disturb 
rights once definitely determined; and (2) That the remedy of complain-
ants, if any, was at law, and not in equity. Held, As neither ground 
went to the jurisdiction of the Circuit Court as a court of the United 
States, the appeal could not be sustained as within any class mentioned 
in § 5 of the Judiciary Act of 1891; and, if error was committed this was 
not the proper mode for correcting it.

This  was a “complaint to quiet title,” brought in accord-
ance with the Code of Civil Procedure of California by John 
W. Blythe and Henry T. Blythe, citizens of the States of 
Kentucky and Arkansas, respectively, against Florence Blythe 
Hinckley, Frederick W. Hinckley and the Blythe Company, 
all citizens of California, which alleged that complainants 
were owners as tenants in common of the real property de-
scribed therein, and that the defendants, “ and each of them, 
claim that they have or own adversely to plaintiffs some estate, 
title or interest in said lands; but plaintiffs allege that said 
claims of defendants are false and groundless and without 
warrant of law, and their claims to said lands are a cloud 
upon plaintiffs’ title thereto.” Then foHowed an amended 
complaint, which repeated the allegations of the original com-
plaint, with some other averments, among them, “ that at the
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time of the commencement of this suit neither one of the 
parties was in possession of said lands nor any part thereof.” 
Thereafter a “ second amended and supplemental bill in equity ” 
was filed, which, among other things,' set forth that Thomas H. 
Blythe was the owner of the real estate described at the time 
of his death; that he died in the city and county of San Fran-
cisco, April 4, 1883, being a citizen of the United States, and 
of the State of California, and a resident of said city and 
county; and that “ after the death of said Thomas H. Blythe, 
as hereinbefore alleged, the public administrator of the city 
and county of San Francisco took charge of the estate of 
said Blythe and entered upon the administration of the 
same;” that Florence Blythe Hinckley was born in Eng-
land, the child of an unmarried woman; that the mother was a 
British subject; that Florence remained in England until after 
the death of Thomas H. Blythe, when and in 1883, she came 
to California, being then an infant ten years old, and “ ineligi-
ble to become a citizen of the United States;” and that she 
was “ when she arrived in California a non-resident alien.”

It was then averred that the laws in force in California in 
1883 relating to the rights of foreigners and aliens to take 
real estate by succession as heirs at law of a deceased citizen 
of the State of California, were the treaty7 of 1794 between 
His Britannic Majesty and the United States, the naturaliza-
tion laws of the United States, and section seventeen of article 
one of the constitution of California of 1879, which was made 
mandatory and prohibitory by section twenty-two; that there 
were at the death of Blythe certain laws in force in said State, 
to wit, sections 230 and 1387 of the Civil Code, providing for 
the adoption and legitimation, and institution of heirship, of 
illegitimate children; that there was not at any time during 
Blythe’s lifetime any law in force in England under or by 
force of which he could have legitimated the said Florence or 
made her his heir at law, or under which he could have absolved 
the said Florence from allegiance to her sovereign, or, without 
bringing said Florence into California, have changed her status 
from a subject of England to that of a bond fide resident of 
California.
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It was further alleged that on a direct proceeding in the 
Superior Court of San Francisco, sitting in probate, brought 
on behalf of said Florence to determine the question of heir-
ship, and to which action and proceeding complainants ap-
peared, denying and contesting her application, that court 
adjudged in favor of Florence, and “decided, in substance 
and effect, that said Thomas H. Blythe had in his lifetime 
adopted and legitimated the said Florence; ” that from that 
decree complainants appealed to the Supreme Court of the 
State, and that court “ in substance and effect, decided that 
said Thomas H. Blythe did not adopt or legitimate the said 
Florence under or in conformity with said section 230 of the 
Civil Code, but that he had constituted her his heir under and 
pursuant to the provisions of section 1387 of said Civil Code.” 
And it was charged that neither the Superior Court nor the 
Supreme Court had jurisdiction to render judgment in the 
matter, and that the decision of the Supreme Court was in 
violation of the constitution of the State of California, and 
inconsistent with numerous former decisions of that court.

The bill then set forth that said Florence filed in the Supe-
rior Court in the matter of the estate of Thomas H. Blythe 
a petition for distribution, to which complainants appeared, 
and the court on hearing granted a decree of partial distri-
bution, which complainants charged was void for want of 
jurisdiction; that thereafter and after the marriage of said 
Florence to defendant Hinckley, she filed in the Superior 
Court her petition for final distribution of the estate, which 
was resisted by complainants, but the court entered thereon 
a decree of final distribution, which complainants charged was 
void for want of jurisdiction.

It was further stated that when the original bill was filed 
neither party was in possession of the land described, but that 
the same was in the possession of the public administrator of 
said city and county of San Francisco, and that since then 
Florence had secured and was now in possession of the prop-
erty. The bill prayed for a decree quieting complainants’ 
alleged title; for an accounting as to rents and profits; for a 
receiver; and for general relief.
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After the filing of the second amended and supplemental 
bill, Mrs. Hinckley moved to dismiss the suit for want of juris-
diction, which motion was sustained by the Circuit Judge, for 
reasons given in an opinion filed December 6, 1897. 84 Fed. 
Rep. 246.

After the court ordered the dismissal of the suit, the record 
shows that leave was given to complainants “ to amend their 
bill upon the understanding that it would not necessitate any 
further argument, but should be subject to the prior motion 
to dismiss the second amended and supplemental bill and to 
the order for a final decree entered thereon.” Accordingly on 
December 22, 1897, complainants filed their “ third amended 
and supplemental bill in equity.” This bill was substantially 
the same as that immediately preceding, though it set up rea-
sons why an action at law would not be an adequate remedy, 
and amplified certain matters alleged to bear on the jurisdiction 
of the state courts. It averred that section 671 of the Civil 
Code of California, providing that “ any person, whether citi-
zen or alien, may take, hold and dispose of property, real or 
personal, within this State;” and section 672, providing: “If 
a non-resident alien takes by succession, he must appear and 
claim the property within five years from the time of succes-
sion, or be barred; ” were void as to aliens, because encroach-
ments upon the treaty making power of the United States, and 
in conflict with section ten of article one of the Constitution 
of the United States, and with section 1978 of the Revised 
Statutes, and that therefore those courts were without juris-
diction ; and also that when the state courts adjudged in favor 
of Florence because of Blythe’s action under section 1387 of 
the Code, reading “ every illegitimate child is an heir of any 
person who, in writing, signed in the presence of a competent 
witness, acknowledges himself to be the father of such child,” 
that section was made to operate in favor of Florence outside 
of the geographical jurisdiction and boundaries of California, 
and, as thus applied, was in violation of section ten, article 
one, of the Federal Constitution, and of Section 1978 of the 
Revised Statutes, and an invasion of the jurisdiction of inter-
national intercourse, wherefore the adjudication was without
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jurisdiction; and complainants further said that sections 671, 
672 and 1387 of the Code were in conflict with treaties be-
tween the United States and Russia, France, Switzerland and 
England, and with the Constitution of the United States; and 
hence that the Circuit Court had jurisdiction “ on the ground 
that the construction and application of the Federal Constitu-
tion are involved as well as on the ground of diverse citizen-
ship of the parties, and because said section of said Civil Code 
violated the Federal Constitution as herein stated.” On the 
same day, December 22, 1897, the final decree was entered in 
the case, the third paragraph of which was as follows: “ That 
the original ‘complaint’ of the complainants, John W. Blythe 
and Henry T. Blythe, filed December 3, 1895, and also the 
‘amended complaint’ of said complainants, filed December 12, 
1895, and also the ‘ second amended and supplemental bill in 
equity’ of said complainants, filed January 14, 1897, and also 
the complainants’ third amended and supplemental bill, filed 
by leave of court this 22d day of December, 1897, after the 
rendition of the decision of the court upon the matters deter-
mined herein, but before the signing of this decree, be, and the 
same are each hereby, finally dismissed as against each and all 
of the parties named therein respectively as defendants, and in 
all respects and in every particular, for want of either Federal 
or equity jurisdiction and without prejudice to complainants’ 
right to bring or maintain an action at law.”

From this decree John W. Blythe and Henry T. Blythe 
prayed an appeal to this court, which was allowed and bond 
given March 2, 1898, and on the same day the Circuit Judge 
filed a certificate, certifying “to the Supreme Court of the 
United States pursuant to the Judiciary Act of March 3,1891,” 
fifteen questions of law, which it was stated arose “ upon the 
face of said third amended and supplemental bill and upon 
said motion,” namely, the motion to dismiss.

The first ten of these questions set forth that the Circuit 
Court sustained the motion to dismiss for want of jurisdiction 
to entertain the suit, and ordered it to be dismissed accordingly. 
The remaining five contained no statement as to their dispo-
sition.
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It appears from the opinion of the Circuit Judge that the 
various bills were dismissed on the grounds: First, that the 
jurisdiction of the Circuit Court could not “ be maintained be-
cause the state court, in the exercise of its general jurisdiction, 
determined the eligibility of the defendant Florence to inherit 
an estate which that court was called upon to distribute under 
the laws of the State; ” and that “ the other propositions con-
tended for by complainants are for the. same reason deemed 
insufficient to take this case out of the general rule that after 
a court of a State, with full jurisdiction over property in its 
possession, has finally determined all rights to that property, 
a court of the United States will not entertain jurisdiction to 
annul such decree and disturb rights once definitely deter-
mined.”

Second, that the remedy of complainants, if any, was at law, 
and not in equity.

A motion was made to dismiss or affirm the appeal.

Mr. Frederic D. McKenney, Mr. IF. H. H. Hart, Mr. John 
Garber and Mr. Robert Y. Hayne for the motion.

Mr. S. W. Holladay, Mr. E. B. Holladay, Mr. Jefferson 
Chandler and Mr. L. D. McKisick opposing.

Me . Chief  Jus tice  Fuller , after stating the case, delivered 
the opinion of the court.

We have heretofore determined that review by certificate is 
limited by the act of March 3, 1891, to certificates by the Cir-
cuit Courts, made after final judgment, of a question in issue 
as to their own jurisdiction ; and to certificates by the Circuit 
Courts of Appeal of questions of law in relation to which the 
advice of this court is sought. United States n . Rider, 163 
U. S. 132.

Appeals or writs of error may be taken directly from the 
Circuit Courts to this court in cases in which the jurisdiction 
of those courts is in issue, that is, their jurisdiction as Federal 
courts, the question alone of jurisdiction being certified to this
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court. The Circuit Court held that the remedy was at law 
and not in equity. That conclusion was not a decision that 
the Circuit Court had no jurisdiction as a court of the United 
States. Smith v. McKay, 161 U. S. 355; Blythe Company n . 
Blythe, 172 U. S. 644.

The Circuit Court dismissed the bills on another ground, 
namely, that the judgments of the state courts could not be 
reviewed by that court on the reasons put forward. This, 
also, was not in itself a decision of want of jurisdiction because 
the Circuit Court was a Federal court, but a decision that the 
Circuit Court was unable to grant relief because of the judg-
ments rendered by those other courts.

If we were to take jurisdiction on this certificate, we could 
only determine whether the Circuit Court had jurisdiction as 
a court of the United States, and as the decree rested on no 
denial of its jurisdiction as such, but was rendered in the ex-
ercise of that jurisdiction, it is obvious that this appeal cannot 
be maintained in that aspect.

Nor can we take jurisdiction on the ground that the case 
involved the construction or application of the Constitution of 
the United States, or that the validity or construction of a 
treaty was drawn in question, or that the constitution or law 
of a State was claimed to be in contravention of the Constitu-
tion of the United States, within the meaning of the Judiciary 
Act of March 3, 1891.

The Circuit Court by its decree passed on none of these 
matters, unless it might be said that they were indirectly 
involved in holding the judgments of the state courts to be 
a bar; and, moreover, the decree rested on the independent 
ground that the remedy was at law.

Even if the decree had been based solely on the binding 
force of the state judgments, still we cannot hold that an ap-
peal directly to this court would lie.

The Superior Court of San Francisco was a court of general 
jurisdiction, and authorized to take original jurisdiction “of 
all matters of probate,” and the bill averred that Thomas H. 
Blythe died a resident of the city and county of San Francisco 
and left an estate therein ; and that court repeatedly decreed
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that Florence was the heir of Thomas H. Blythe, and its de-
crees were repeatedly affirmed by the Supreme Court of the 
State. So far as the construction of the state statutes and 
state constitution in this behalf by the state courts was con-
cerned, it was not the province of the Circuit Court to reex-
amine their conclusions. As to the question of the capacity 
of an alien to inherit, that was necessarily involved in the de-
termination by the decrees that Florence did inherit, and that 
judgment covered the various objections in respect of section 
1978 of the Revised Statutes, and the tenth section of article 
one of the Constitution of the United States, and any treaty 
relating to the subject.

We are not to be understood as intimating in the least de-
gree that the provisions of the California Code amounted to 
an invasion of the treaty-making power, or were in conflict 
with the Constitution or laws of the United States, or any 
treaty with the United States ; but it is enough for the pres-
ent purpose that the state courts had concurrent jurisdiction 
with the Circuit Courts of the United States, to pass on the 
Federal questions thus intimated, for the Constitution, laws 
and treaties of the United States are as much a part of the 
laws of every State as its own local laws and constitution, and 
if the state courts erred in judgment, it was mere error, and 
not to be corrected through the medium of bills such as those 
under consideration.

Appeal dismissed.
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NICOL v. AMES.

NO. 435. ' APPEAL FROM THE CIRCUIT COURT FOR THE NORTHERN 

DISTRICT OF ILLINOIS.

In re NICHOLS.

NO. 4. ORIGINAL.

SKILLEN v. AMES.

NO. 625. APPEAL FROM THE CIRCUIT COURT FOR THE NORTHERN

DISTRICT OF ILLINOIS.

INGWERSEN v. UNITED STATES.

NO. 636. ERROR TO THE DISTRICT COURT FOR THE NORTHERN DIS-

TRICT OF ILLINOIS.

Nos. 435 and 4 Original argued, and Nos. 625 and 636 submitted, December 13,1898.—Decided 
April 3, 1899.

When an act of Congress is claimed to be unconstitutional, the presumption 
is in favor of its validity, and it is only when the question is free from 
any reasonable doubt that this court should hold an act of the law-mak-
ing power of the nation to be in violation of that fundamental instrument 
upon which all the powers of the Government rest.

The tax authorized by the act of June 13, 1898, by the board of trade or ex-
changes upon the sale of property is not a direct tax, nor a tax upon the 
business itself which is so transacted, but is a duty upon the facilities 
made use of and actually employed in the transaction of the business, 
separate and apart from the business itself, and is a constitutional exer-
cise of the powers of taxation granted to Congress.

A sale at an exchange forms a proper basis for a classification which ex-
cludes all sales made elsewhere from taxation.

The means actually adopted by Congress, in the act in question, do not ille-
gally interfere with or obstruct the internal commerce of the States, and 
are not a restraint upon that commerce, so far as to render illegal the 
means adopted.

There is no difference, for the purposes of this decision, between the Union 
Stock Yards and an exchange or board of trade.
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These cases involve the validity and construction of some 
of the provisions of section 6, and a portion of schedule “A,” 
therein referred to, of the act of Congress approved June 13, 
1898, c. 448, 30 Stat., entitled “An act to provide ways and 
means to meet war expenditures, and for other purposes,” com-
monly spoken of as the War Revenue Act. The cases come 
before the court in this way:

No. 435 is an appeal to this court from an order made by 
the Circuit Court of the United States for the Northern Dis-
trict of Illinois, discharging a writ of habeas corpus and re-
manding the petitioner to the custody of the marshal. The 
petition to the Circuit Court for the writ alleged that the 
petitioner Nicol had been convicted in the United States 
court for the Northern District of Illinois, upon an informa-
tion duly filed charging him with selling, at the Chicago 
Board of Trade and at its rooms, two carloads of oats, “ with-
out then and there making and delivering to the buyer any 
bill, memorandum, agreement or other evidence of said sale, 
showing the date thereof, the name of the seller, the amount 
of the same and the matter or thing to which it referred, as 
required by the act of Congress,” above mentioned. He was 
sentenced to pay a fine and to be imprisoned until paid. He 
refused to pay, and was taken into custody by the marshal. 
That part of the act referring to the making and delivering 
of a bill or memorandum, etc., the petitioner claimed was un-
constitutional. The Circuit Court, after argument, held the 
law valid and the conviction legal.

No. 4 Original is an application to this court for leave to 
file a petition for a writ of habeas corpus to bring before the 
court the petitioner George R. Nichols, and for a rule requir-
ing the marshal for the Northern District of Illinois, in whose 
custody the petitioner is, to show cause why the writ should 
not issue. The petition states that Nichols was convicted and 
sentenced, under the act of Congress above mentioned, upon 
an information filed in the District Court of the United States 
for the Northern District of Illinois, for selling at the Chicago 
Board of Trade, of which he was then a member, for imme-
diate delivery to one Roloson, also a member of such board,
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ten tierces, or three thousand pounds of hams, then in Chicago, 
at a price named, amounting to $195, and on the sale unlaw-
fully making and delivering to Roloson a bill and memoran-
dum of the sale showing the date thereof, the name of the 
seller, the amount of the same and the matters and things to 
which it referred, without having the proper stamps affixed 
to said bill or memorandum denoting the internal revenue 
accruing upon said sale, bill or memorandum, as required by 
law, but on the contrary unlawfully refusing and neglecting 
to affix any such stamps to said bill or memorandum. Upon 
the trial the jury rendered a verdict finding the petitioner 
guilty as charged in the information, and the court sentenced 
him to pay a fine of $500 and to be committed to the county 
jail until such fine and costs should be . paid. The petitioner 
refused to pay the fine and an order of commitment was made 
out and placed in the hands of the marshal, who arrested the 
petitioner and he is now in the custody of the marshal. The 
petitioner upon the trial claimed that the act in regard to 
the matters named in the information was unconstitutional, 
and therefore no offence was charged in the information; 
that the court had no jurisdiction to try him, and that his 
conviction and subsequent arrest and detention were wholly 
without jurisdiction. The petitioner gives as a reason for his 
application to this court for the writ of habeas corpus that 
one James Nicol (the appellant in No. 435) had been con-
victed of substantially the same offence in the District Court 
for the Northern District of Illinois, and that he had made 
application for a writ of habeas corpus to the Circuit Court 
held in that district, which court, after a hearing upon the 
writ, decided against Nicol and in favor of the constitution-
ality of the act of Congress herein questioned, and the peti-
tioner herein alleges that it would be a vain act to apply for 
a writ of habeas corpus to the same Circuit Court which had 
already, after a hearing, decided the question in a way unfa-
vorable to the claims of the petitioner herein.

No. 625 is also an appeal to this court from an order of the 
Circuit Court of the United States for the Northern District 
of Illinois, discharging a writ of habeas corpus and remand-
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ing the petitioner Skillen to the custody of the marshal. The 
petitioner was convicted upon an information of the same 
nature as is above set forth in No. 435, excepting that the 
information in this case alleged that the contract was for 
future delivery of 5000 bushels of corn, and that Skillen un-
lawfully failed and refused to make and deliver to the buyer 
any bill or memorandum as required by the act. The peti-
tioner was convicted upon a trial had upon such information, 
and the court imposed upon him a fine in the sum of $500 
besides costs, and directed that he should be committed to the 
county jail until such fine and costs were paid. The same 
proceedings were then taken as are set forth in No. 435.

No. 636 is a writ of error to the District Court of the United 
States for the Northern District of Illinois, to review a con-
viction of the plaintiff in error upon an information charging 
him. with making a sale of certain cattle at the Union Stock 
Yards, Chicago, and delivering the same without making any 
written memorandum, etc., as required by the act of Congress. 
The information also charged in a second count a sale, at the 
same place, of certain live stock and a delivery of a memo-
randum of the kind mentioned in the act of Congress and a 
failure and refusal to affix the stamps as provided for in such 
act. Upon the trial a nolle prosequi was duly entered upon 
the first count. The plaintiff in error claims that the act of 
Congress is unconstitutional on the same grounds mentioned 
in the other cases, and sets up as a special and separate defence 
that a sale at the stock yards is not included*in the act of Con-
gress, as it is not an “ exchange or board of trade or other 
similar place,” within the meaning of that act.

Mr. Henry S. Robbins and Mr. John G. Carlisle for appel-
lants in Nos. 625 and 435, and for petitioner in No. 4 Original.

Mr. John S. Miller and Mr. Merritt Starr for plaintiff in 
error in No. 636.

Mr. Solicitor General for appellee in Nos. 625 and 435, and 
for defendants in error in No. 636.
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Mr . Justic e  Peckham , after stating the facts, delivered the 
opinion of the court.

These cases may be considered together, because they involve 
substantially the same question, only the last one includes, 
in addition, a question of construction as distinguished from a 
question of the validity of the statute.

That portion of the act which is involved is set forth in the 
margin.1 30 Stat. 448, 451, 458.

1 Adh esive  Stamps .
Sec . 6. That on and after the first day of July, 1898, there shall be levied, 

collected and paid, for an’d in respect of the several bonds, debentures or 
certificates of stock and of indebtedness, and other documents, instruments, 
matters and things mentioned and described in Schedule A of this act, or 
for or in respect of the vellum, parchment or paper upon which such instru-
ments, matters or things, or any of them, shall be written or printed by any 
person or persons, or party who shall make, sign or issue the same, or for 
whose use or benefit the same shall be made, signed or issued, the several 
taxes or sums of money set down in figures against the same, respectively, 
or otherwise specified or set forth in the said schedule.

Sched ule  A. — Stam p Taxes . (30 Stat. 448-458.)
. . . Upon each sale, agreement of sale or agreement to sell any prod-

ucts or merchandise at any exchange or board of, trade, or other similar 
place, either for present or future delivery, for each one hundred dollars in 
value of said sale or agreement of sale or agreement to sell, one cent, and 
for each additional one hundred dollars or fractional part thereof in excess 
of one hundred dollars, one cent: Provided, That on every sale or agree-
ment of sale or agreement to sell as aforesaid, there shall be made and de-
livered by the seller to the buyer a bill, memorandum, agreement or other 
evidence of such sale, agreement of sale or agreement to sell, to which there 
shall be affixed a lawful stamp or stamps in value equal to the amount of 
the tax on such sale. And every such bill, memorandum or other evidence 
of sale or agreement to sell shall show the date thereof, the name of the 
seller, the amount of the sale, aud the matter or thing to which it refers; 
and any person or persons liable to pay the tax as herein provided, or any one 
who acts in the matter as agent or broker for such person or persons, who 
shall make any such sale or agreement of sale, or agreement to sell, or who 
shall, in pursuance of any such sale, agreement of sale or agreement to sell, 
deliver any such products or merchandise without a bill, memorandum or 
other evidence thereof, as herein required, or who shall deliver such bill, 
memorandum or other evidence of sale, or agreement to sell, without hav-
ing the proper stamps affixed thereto, with intent to evade the foregoing 

vol . clxx hi —33
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It is seen that the cases embrace the facts of a member of 
the board of trade of Chicago, selling for immediate delivery, 
products or merchandise : (a) without making a memorandum • 
(5) making a memorandum but omitting to put stamps on it • 
(c) making a sale for future delivery and failing to put stamps 
on the memorandum.

In the Nicol case, (No. 435,) the sale was by a citizen to a 
citizen of the State of Illinois.

The case of sales at the Union Stock Yards at Chicago is also 
included where a memorandum is delivered, but the vendor 
neglects and refuses to affix the stamps to the memorandum.

The objections to the validity of the act are, stated gener-
ally, that it is a direct tax, and is illegal because not appor-
tioned as required by the Constitution. If an indirect tax, it 
is a stamp tax on documents not required to be made under 
state law in order to render the sale valid, and Congress has 
no power to require a written memorandum to be made of 
transactions within the State for the purpose of placing a 
stamp thereon. It is not a privilege tax within the meaning 
of that term, because there is no privilege other than that 
which every man has to transact his own business in his own 
house or in his own office under such regulations as he may 
choose to adopt, and such a choice cannot be in any fair use 
of the term a privilege which is subject to taxation.

These questions are involved in each case, while in the last 
one it is further objected that the sales at the stock yards are 
not included in the terms of the act, and evidence was ad-
duced upon the trial as to the nature of the business conducted 
at the stock yards, and the manner in which it was per-
formed. It will be adverted to hereafter when we come to a 
discussion of the meaning and proper construction of the act.

It is always an exceedingly grave and delicate duty to de-
cide upon the constitutionality of an act of the Congress of 
the United States. The presumption, as has frequently been

provisions, shall be deemed guilty of a misdemeanor, and upon conviction 
thereof shall pay a fine of not less than five hundred nor more than one 
thousand dollars, or be imprisoned not more than six months, or both, at 
the discretion of the court.
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said, is in favor of the validity of the act, and it is only when 
the question is free from any reasonable doubt that the court 
should hold an act of the lawmaking power of the nation to 
be in violation of that fundamental instrument upon which 
all the powers of the Government rest. This is particularly 
true of a revenue act of Congress. The provisions of such an 
act should not be lightly or unadvisedly set aside, although if 
they be plainly antagonistic to the Constitution it is the duty 
of the court to so declare. The power to tax is the one great 
power upon which the whole national fabric is based. It is as 
necessary to the existence and prosperity of a nation as is the 
air he breathes to the natural man. It is not only the power 
to destroy, but it is also the power to keep alive.

This necessary authority is given to Congress by the Con-
stitution. It has power from that instrument to lay and col-
lect taxes, duties, imposts and excises, in order to pay the 
debts and provide for the common defence and general wel-
fare, and the only constitutional restraint upon the power is 
that all duties, imposts and excises shall be uniform through-
out the United States, and that no capitation, or other direct, 
tax shall be laid, unless in proportion to the census or enumer-
ation directed to be taken, and no tax or duty can be laid on 
articles exported from any State. (Constitution, article 1, sec. 
8, and sec. 9, subdivisions 4 and 5.) As thus guarded, the 
whole power of taxation rests with Congress.

The commands of the Constitution in this, as in all other 
respects, must be obeyed; direct taxes must be apportioned, 
while indirect taxes must be uniform throughout the United 
States. But while yielding implicit obedience to these consti-
tutional requirements, it is no part of the duty of this court to 
lessen, impede or obstruct the exercise of the taxing power by 
merely abstruse and subtle distinctions as to the particular 
nature of a specified tax, where such distinction rests more 
upon the differing theories of political economists than upon 
the practical nature of the tax itself.

In deciding upon the validity of a tax with reference to 
these requirements, no microscopic examination as to the 
purely economic or theoretical nature of the tax should be
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indulged in for the purpose of placing it in a category which 
would invalidate the tax. As a mere abstract, scientific or 
economical problem, a particular tax might possibly be re-
garded as a direct tax, when as a practical matter pertaining 
to the actual operation of the tax it might quite plainly ap-
pear to be indirect. Under such circumstances, and while 
varying and disputable theories might be indulged as to the 
real nature of the tax, a court would not be justified, for the 
purpose of invalidating the tax, in placing it in a class dif-
ferent from that to which its practical results would consign 
it. Taxation is eminently practical, and is in fact brought to 
every man’s door, and for the purpose of deciding upon its 
validity a tax should be regarded in its actual, practical re-
sults, rather than with reference to those theoretical or ab-
stract ideas whose correctness is the subject of dispute and 
contradiction among those who are experts in the science of 
political economy.

In searching for proper subjects of taxation to raise moneys 
for the support of the Government, Congress must have the 
right to recognize the manner in which the business of the 
country is actually transacted ; how, among other things, 
the exchange of commodities is effected ; what facilities for the 
conduct of business exist ; what is their nature and how they 
operate ; and what, if any, practical and recognizable distinc-
tion there may be between a transaction which is effected by 
means of using certain facilities, and one where such facilities 
are not availed of by the parties to the same kind of a transac-
tion. Having the power to recognize these various facts, it 
must also follow that Congress is justified, if not compelled, in 
framing a statute relating to taxation, to legislate with direct 
reference to the existing conditions of trade and business 
throughout the whole country and to the manner in which 
they are carried on.

Coming to a consideration of the objections raised to this 
statute it is well to first consider the nature of an exchange 
or board of trade, and then to inquire more in detail as to the 
validity of the act with reference to sales at such places. 
The Chicago board of trade may be taken as a type of the
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others in existence throughout the country, because the same 
features exist in all of them, while the size and importance 
of the Chicago institution serve only to make such features 
more prominent and their effect more easily discernible. We 
say the same features exist in all of the exchanges or boards 
of trade because we have the right' to consider facts without 
particular proof of them, which are universally recognized 
and which relate to the common and ordinary way of doing 
business throughout the country, and while we could not take 
notice without proof as to any particular constitution or by-
law of a body of this description, yet we are not thereby cut 
off from knowledge of the general nature of those bodies and 
of the manner generally in which business therein is con-
ducted.

It appears in this record that the Chicago board of trade 
is a voluntary association of individuals who meet together 
at a certain building owned by the association for the pur-
pose of there transacting business. This particular board is 
incorporated under an act of the legislature of Illinois, though 
its corporate character does not, in our judgment, form a 
material consideration in the inquiry. The members of the 
association meet daily between certain business hours for the 
purpose of buying and selling flour, wheat, corn, oats and other 
articles of food products, and for the transaction of such other 
business as is incident thereto. Among its members are some 
whose business it is to purchase in the country or to receive 
on consignment from persons in the country some or all of 
the articles which are dealt in on the floor of the exchange, 
and there are other members whose business it is to buy such 
articles upon the exchange either for themselves or on com-
mission, and to deliver or ship the same to consumers or dis-
tributors throughout the country and in Europe.

It is common knowledge that these exchanges encourage 
and promote honest and fair dealing among their members; 
that they provide penalties for the violation of their rules in 
that regard, and that contracts between members relating to 
business on the exchange have the advantage of the sanction 
provided by the exchange for such purposes. They furnish a
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meeting place for those engaged in the purchase and sale of 
commodities or other things to be sold, and in that way they 
offer facilities for a market for them. Dealings among mem-
bers so engaged tend to establish the market price of the arti-
cles they deal in, and that price is very apt to be the price for 
the same article when bought or sold outside. The price is 
arrived at by offers to sell on the one side and to purchase on 
the other until, by what has frequently been termed, the “ hig-
gling ” of the market, a price is agreed upon and the sales are 
accomplished. In arriving at this price, of course the great 
law of the cost of production and also that of supply and de-
mand enter into the problem, and it is upon a consideration of 
all matters regarded as material that the agreement to buy 
and sell is made. The prices thus fixed are usually followed 
when the transaction occurs outside, and the market price 
means really the exchange price. That an enormous amount 
of the business of the country which is engaged in the distribu-
tion of the commodities grown or produced therein is transacted 
and takes place through the medium of boards of trade or ex-
changes cannot be doubted. Nor is there any doubt that these 
exchanges facilitate transactions of purchase and sale, and it 
would seem that such facilities or privileges, even though not 
granted by the Government or by a State, ought nevertheless 
to be recognized as existing facts and to be subject to the judg-
ment of Congress as fit matters for taxation.

We will now examine the several objections that have been 
offered to this statute.

It may be stated, of course, that if the tax herein is a direct 
tax within the meaning of the Constitution, it is void, for there 
is no apportionment as required by that instrument.

It is asserted to be a direct tax, because it is a tax upon the 
sale of property measured by the value of the thing sold, and 
such a tax is a direct tax upon the property itself, and there-
fore subject to the rule of apportionment. Various cases are 
cited, from Brown v. Maryland., 12 Wheat. 419, down to those 
involving the validity of the income tax, 157 IT. S. 429; 158 
IT. S. 601, for the purpose of proving the correctness of this 
proposition. All the cases involved the question whether the
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taxes to which objection was taken amounted practically to a 
tax on the property. If this tax is not on the property or on 
the sale thereof, then these cases do not apply.

We think the tax is in effect a duty or excise laid upon the 
privilege, opportunity or facility offered at boards of trade or 
exchanges for the transaction of the business mentioned in the 
act. It is not a tax upon the business itself which is so trans-
acted, but it is a duty upon the facilities made use of and actu-
ally employed in the transaction of the business, and separate 
and apart from the business itself. It is not a tax upon the 
members of the exchange nor upon membership therein, nor 
is it a tax upon sales generally. The act limits the tax to sales 
at any exchange, or board of trade, or other similar place, and 
its fair meaning is to impose a duty upon those privileges or 
facilities which are there found and made use of in the sale 
at such place of any product or merchandise. Whether this 
facility or privilege is such a thing as can be legally taxed, 
while leaving untaxed all other sales made outside of such 
places, will be discussed further on. At present it is enough 
to say that the tax is not upon the property sold, and cannot 
on that ground be found to be direct. The tax laid in the 
same act upon a broker’s note or memorandum of sale is a 
separate tax, although it may have reference to the same 
transaction. It is a tax on the note or memorandum itself 
where made by a broker, while in the other case the tax, 
although measured in amount by reference to the value of the 
thing sold, is in reality upon the privilege or facility used in 
the transaction or sale. The tax is not a direct tax within the 
meaning of the Constitution, but is, as already stated, in the 
nature of a duty or an excise. The amount of such a tax 
when imposed in a case like this may be increased or dimin-
ished by the extent to which the privilege or facility is used, 
and it is measured in this act by the value of the property 
transferred by means of using such privilege or facility, but 
this does not make the tax a direct one. A tax on profes-
sional receipts was recognized by the present Chief Justice in 
delivering the opinion of the court on the first hearing of the 
Income Tax case, 157 IT. S. 429, 579, as an excise or duty and
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therefore indirect, while a tax on the income of personalty 
he thought might be regarded as ‘direct. And upon the re-
hearing, 158 U. S. 601, it was distinctly held that the tax on 
personal property or on the income thereof was a direct tax. 
This tax is neither a tax on the personal property sold nor 
upon the income thereof, although its amount is measured by 
the value of the property that is sold at the exchange or 
board of trade.

It is also said that the tax is direct because it cannot be 
added to the price of the thing sold, and therefore ulti-
mately paid by the consumer. In other words, that it is 
direct because the owner cannot shift the payment of the 
amount of the tax to some one else. This however assumes 
that the tax is not in the nature of a duty or an excise, but 
that it is laid directly upon the property sold, which we hold 
is not the case. It is not laid upon the property at all, nor 
upon the profits of the sale thereof, nor upon the sale itself 
considered separate and apart from the place and the circum-
stances of the sale.

We do not see that any material difference exists when the 
sale is for future delivery. The thing agreed to be sold is the 
same, whether for immediate or future delivery, and the fact 
that the sale for future delivery may subsequently be carried 
out by the actual payment of the difference between the agreed 
and the market price at the time agreed upon for such delivery 
does not affect the case. The privilege used is the same whether 
for immediate or future delivery, and the same rule applies to 
both.

Passing these grounds of objection, it is urged that if this is 
an indirect tax, it is not uniform throughout the United States 
as required by the Constitution. Sales at an exchange or board 
of trade, it is said, are singled out for taxation under this act, 
although they differ in no substantial respect from sales at 
other places, and there is therefore no just ground for segre-
gating or classifying such sales from those made elsewhere. 
A sale at an exchange or board of trade, it is claimed, is not 
a privilege or facility which can or justly ought to be taxed 
while all other sales at all other places are exempted from
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taxation, and there is no reasonable ground therefore for the 
assertion that such a tax is uniform, within the meaning of the 
Constitution. It is said not to be uniform because it is unequal, 
taxing sales at exchanges and exempting all other sales, while 
at the same time there is no natural basis for any distinction 
between such sales, the distinction made being purely arbitrary 
and unreasonable.

This general objection on the ground of want of uniform-
ity is not, in our judgment, well founded. Whether the word 
“uniform” is to be understood in what has been termed its 
“ geographical ” sense, or as meaning uniformity as to all the 
taxpayers similarly situated with regard to the subject-matter 
of the tax, we think this tax is valid within either meaning of 
the term. In our judgment a sale at an exchange does form 
a proper basis for a classification which excludes all sales made 
elsewhere from taxation. If it were to be assumed that taxes 
upon corporate franchises or privileges may be imposed only 
by the authority that created them, it does not follow that no 
privilege or facility can be taxed which is not created by the 
government of a State or by Congress. In order to tax it the 
privilege or facility must exist in fact, but it is not necessary 
that it should be created by the Government. The question 
always is, when a classification is made, whether there is any 
reasonable ground for it, or whether it is only and simply 
arbitrary, based upon no real distinction and entirely unnatural. 
Gulf, Colorado c&c. Railway v. Ellis, 165 IT. S. 150-155 ; Ma- 
goun v. Illinois Trust db Savings Rank, 170 IT. S. 283, 294. If 
the classification be proper and legal, then there is the requisite 
uniformity in that respect.

A tax upon the privilege of selling property at the exchange 
and of thus using the facilities there offered in accomplishing 
the sale differs radically from a tax upon every sale made in 
any place. The latter tax is really and practically upon prop-
erty. It takes no notice of any kind of privilege or facility, 
and the fact of a sale is alone regarded. Although not cre-
ated by Government, this privilege or facility in effecting 
a sale at an exchange is so distinct and definite in its charac-
ter, and constitutes so clear and plain a difference from a sale
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elsewhere, as to create a reasonable and substantial ground 
for classification and for taxation when similar sales at other 
places are untaxed. A sale at an exchange differs from a sale 
made at a man’s private office, or on his farm, or by a part-
nership, because, although the subject-matter of the sale may 
be the same in each case, there are at an exchange certain 
advantages in the way of finding a market, obtaining a price, 
the saving of time, and in the security of payment, and other 
matters, which are more easily obtained there than at an office 
or upon a farm. To accomplish a sale at one’s farm or house 
or office might and probably would occupy a great deal of 
time in finding a customer, bringing him to the spot and 
agreeing on a price. All this can be done at an exchange in 
the very shortest time and at the least inconvenience. The 
market is there, and all that is necessary is to send the com-
modity. Although a sale is the result in each case and the 
thing sold may be of the same kind, the difference exists in the 
means and facilities for accomplishing such sale, and those 
means and facilities there is no reason for saying may not be 
taxed, unless all sales are taxed, whether the facilities be used 
or not.

In this case there is that uniformity which the Constitution 
requires. The tax or duty is uniform throughout the United 
States, and it is uniform, or, in other words, equal, upon all 
who avail themselves of the privileges or facilities offered at 
the exchanges, and it is not necessary in order to be uniform 
that the tax should be levied upon all who make sales of the 
same kind of things, whether at an exchange or elsewhere.

Another objection taken is that Congress taxes only those 
who make sales and not those who make purchases, and those 
who sell products or merchandise and not those who sell bonds, 
stocks, etc. These are discriminations, it is said, which do not 
follow the rule of uniformity, and hence render the tax void.

A purchase occurs whenever a sale is effected, and to say 
that a purchaser at an exchange sale must be taxed for the 
facilities made use of in making the purchase, or else that 
the tax on the seller is void, is simply to insist upon doubling 
the tax.
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Nor is it necessary to tax the use of the privilege under 
all circumstances in order to render the tax valid upon its 
use in particular cases. We see no reason why it should be 
necessary to tax a privilege whenever it is used for any pur-
pose, or else not to tax it at all. It is not in its nature indi-
visible. A tax upon the privilege when used for one purpose 
does not require for its validity that the same privilege should 
also be taxed when used for another and a totally distinct 
purpose. It may be the same privilege, but when it is used 
in different cases to accomplish sales of wholly different 
things, between which there is no relation whatever, one use 
may be taxed and the other not, and no rule of uniformity 
will thereby be violated.

It is also objected that there is no power in Congress to 
require a party selling personal property, in the course of 
commerce within the State, to make a written note or memo-
randum of the contract, and to punish him by fine and im-
prisonment for a failure to do so; if the State do not require 
a memorandum on a sale, Congress cannot in the exercise of 
the taxing power compel a citizen to make one in order that 
it may be taxed by the United States.

In holding that the tax under consideration is a tax on the 
privilege used in making sales at an exchange, we thereby 
hold that it is not a tax upon the memorandum required by 
the statute upon which the stamp is to be placed. The act 
does not assume to in any manner interfere with the laws of 
the State in relation to the contract of sale. The memoran-
dum required does not contain all the essentials of a contract 
to sell. It need not be signed, and it need not contain the 
name of the vendee or the terms of payment. The statute 
does not render a sale void without the memorandum or 
stamp, which by the laws of the State would otherwise be 
valid. It does not assume to enact anything in opposition 
to the law of any State upon the subject of sales. It pro-
vides for a written memorandum containing the matters 
mentioned, simply as a means of identifying the sale and for 
collecting the tax by means of the required stamp, and for 
that purpose it secures by proper penalties the making of
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the memorandum. Instead of a memorandum, Congress 
might have required a sworn report with the proper amount 
of stamps thereon to be made at certain regular intervals, of 
all sales made subject to the tax. Other means might have 
been resorted to for the same purpose. Whether the means 
adopted were the best and most convenient to accomplish 
that purpose was a question for the judgment of Congress, 
and its decision must be conclusive in that respect.

The means actually adopted do not illegally interfere with 
or obstruct the internal commerce of the States, nor are such 
means a restraint upon that commerce so far as to render the 
means adopted illegal. That Congress might have adopted 
some other means for collecting the tax which would prove 
less troublesome or annoying to the taxpayer, can surely be no 
reason for holding that the method set forth in the act ren-
ders the tax invalid. As it has the power to impose the tax, 
the means to be adopted for its collection within reasonable 
and rational limits must be a question for Congress alone.

We come now to the special objection raised in the case of 
Ingwersen, No. 636, and which applies to this case alone.

The sales were made at the Union Stock Yards, and it is 
claimed the statute does not cover the case of sales there 
made, because it is not an exchange or board of trade or 
other similar place.

The facts upon which the question arises are found in the 
record, and it shows that the Union Stock Yard and Transit 
Company of Chicago is a corporation which was incorporated 
under the laws of the State of Illinois in 1865. Under that 
charter the company had power to maintain cattle yards for 
the reception and safekeeping, feeding, weighing and transfer 
of cattle and other matters connected therewith, which are set 
out in full in the charter. The character of the business and 
the manner in which it is conducted are fully set forth in the 
record, from which the following extract is taken:

“The Union Stock Yards described in this information, at 
the respective times therein mentioned and theretofore and 
since, covered and cover three hundred and thirty-five acres 
of land situated between Thirty-ninth street and Forty-seventh
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street and Halstead street and Ashland avenue, in the city of 
Chicago, in the county of Cook and State of Illinois, of which 
two hundred acres are covered by pens, which are made by 
fences surrounding and enclosing the same, there being alleys 
running through the yards separating the pens, into which 
alleys gates lead from the pens. The number of the pens is 
about five thousand and they are in size respectively from eight 
feet square to fifty feet square. Railway tracks belonging to 
and operated by the Chicago Junction Railway Company, 
which connect with all the lines of railway to the city of 
Chicago, extend into the yards, over which cattle, hogs and 
other live stock received at or shipped from the Union Stock 
Yards are carried. Upon the arrival of cattle, hogs or other 
live stock at the Union Stock Yards consigned to the com-
mission merchant at the Union Stock Yards, such cattle, hoss 
or other live stock are placed by the owner or consignee thereof 
or his or its agents, in one or more of the pens, and are there 
cared for, fed and watered by such owner or consignee. Any 
person is at liberty to send, take or to receive cattle, hogs or 
other live stock into the Union Stock Yards, and there place 
or have the same placed in a pen or pens, care for the same, 
and there sell any cattle belonging to him or which he has the 
right to sell. Any person has access to the pens containing 
cattle, hogs or other live stock for the purpose of buying the 
same, and has liberty to purchase or negotiate for the purchase 
thereof. Sales of cattle, hogs and other live stock in the yards 
are at private sale. Commission merchants having cattle, hogs 
or other live stock in a pen or pens in the yards seek and 
solicit a buyer therefor, and when a proposed buyer is so 
found take him to the pens in which such live stock is con-
tained, and there exhibit such live stock; and to such pro-
posed buyer, or to any person who may come to said pen and 
who may desire to buy, such live stock is sold in the pen in 
which they are yarded. Sales of cattle, hogs and sheep in 
the yards are by weight, and upon a sale thereof being made 
such live stock is taken by the owner or commission merchant 
having charge thereof from the pen in which it is confined to 
a scale or scales in the yard and belonging to the Union Stock
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Yard and Transit Company, and are there weighed by a 
weighmaster employed by the Union Stock Yard and Transit 
Company and in charge of the scale in which said live stock 
are weighed, and the weight of such live stock is thereby 
determined as the weight for which the purchaser pays upon 
his purchase, and the amount of the purchase price at the price 
per pound or per hundred pounds fixed in such sale is thereby 
determined.”

The corporation has nothing to do with the selling or pur-
chasing of stock of any kind. The market at the Union Stock 
Yards is unquestionably the largest in the country.

The plaintiff in error at these yards as agent for a corpora-
tion then carrying on the business of a live stock commission 
character and which was a dealer in live stock, sold to another 
as agent for the Eastman Company, also a corporation created 
for the purpose of dealing in live stock, a certain amount of 
merchandise for present delivery without affixing any stamp 
to the memorandum.

We cannot see any real distinction sufficient in substance 
to call for a different decision between the Union Stock Yards 
and an exchange or board of trade. We think it is a “simi-
lar place” within the meaning of the statute under consid-
eration.

It is true that there are no sales or purchases of stock 
made by members of the stock yards company as such. Any 
one is accorded the right to bring his cattle to the stock yards 
upon payment of the regular fees and compliance with the 
regulations made by the company, and having brought his 
cattle he has the right accorded him by the company to have 
them kept, fed, watered, etc., and to sell them himself or by 
a commission merchant who need not be a member of the 
stock yards company.

It is plain to be seen that the privilege or facility for a sale 
of the cattle or other stock at the yards of such company is 
of precisely the same nature and character as that which ex-
ists at an exchange or board of trade which is so described in 
terms. That the sales are made by the owners of the cattle 
or by commission merchants who are not members of the
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stock yards company, is not material. The facilities for a 
sale exist and are made use of in each case, and are in truth 
the same in each. A perusal of the facts contained in the 
record in the case shows that those yards answer all the pur-
poses of an exchange or board of trade, and that they in truth 
amount in substance to the same thing. The differences exist-
ing between them are unsubstantial so far as this point is 
concerned. The sales at that place are accomplished with a 
facility which it is plain could not exist but for the conditions 
and advantages afforded by the use of those yards.

The owner of the cattle who brings them to the yards and 
avails himself of the privilege of selling them at that place 
does without doubt make use of a privilege which every one 
knows is an advantage sufficient to constitute a material dif-
ference between a sale at the yards and a sale elsewhere. 
This advantage, although one which any person could use, 
is yet of precisely the same nature as that existing in the case 
of an exchange or board of trade, and it is therefore a simi-
lar place within the meaning of the statute. Being a similar 
place, the reasons stated in the foregoing cases apply with 
equal force here and demand the same judgment.

For the reasons above stated, we make the following dispo-
sition of the cases before us:

In Nos. 435 and 625, the orders of the Circuit Court of the 
United States for the Northern District of Illinois are af-
firmed.

In No. 4 Original, the petition for a writ of habeas corpus 
is denied.

In No. 636, the judgment of the District Court of the 
United States for the Northern District of Illinois is affirmed.

So ordered.

Mb . Justi ce  Brow n  and Mr . Just ice  White  concurred in 
the result.
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GUTHRIE NATIONAL BANK u GUTHRIE.

ERROR TO AND APPEAL FROM THE SUPREME COURT OF THE 

TERRITORY OF OKLAHOMA.

No. 133. Submitted January 13,1899. —Decided April 3, 1899.

In ascertaining the jurisdictional amount on an appeal to this court, it is 
proper to compute interest as part of the claim.

Whether a general law can be made applicable to the subject-matter, in re-
gard to which a special law is enacted by a territorial legislature, is a 
matter which rests in the judgment of the legislature itself.

The statute in question in this case creates a special tribunal for hearing 
and deciding upon claims against a municipal corporation, which have no 
legal obligation, but which the legislature thinks have sufficient equity to 
make it proper to provide for their investigation, and payment when 
found proper, and it does not in any way regulate the practice in courts 
of justice, and it is indisputably within the power of the territorial legis-
lature to pass it, and it does not infringe upon the Seventh Amendment 
to the Constitution.

The court has the power in the absence of statutory provisions for notice 
to parties, to make rules regarding it.

The  President of the United States by proclamation dated 
March 23, 1889, 26 Stat. 1544, declared that the Territory of 
Oklahoma would be open for settlement on April 22, 1889, 
subject to the restrictions of the act, approved March 2,1889, 
c. 412, 25 Stat. 980, 1004. By that act the lands were to be 
disposed of to actual settlers under the homestead laws only, 
and until the lands were open for settlement under the procla-
mation of the President no person was permitted to enter upon 
or occupy the same.

By the act, approved May 2, 1890, c. 182, 26 Stat. 81, Con-
gress provided a temporary government for the Territory, and 
by the act, approved May 14, 1890, c. 207, 26 Stat. 109, pro-
vision was made for townsite entries.

From the opening of the Territory, under the proclamation 
of the President, down to the passage of the act of May 2,1890, 
Congress failed to establish any government for it. During 
that period settlers had come into the Territory and a number
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of townsites had been located and settled upon by them. 
Many persons located and took up their residence upon the * 
land contained in the present boundaries of the city of Guthrie. 
The lands were surveyed into streets, alleys, squares, blocks 
and lots, and what were known as provisional municipal gov-
ernments were formed. By the general consent of these 
residents four distinct provisional municipal corporations or 
villages, denominated Guthrie, East Guthrie, Capitol Hill and 
West Guthrie, comprising some 320 acres each, were created. 
They were all without any law governing them, although offi-
cers were selected by the people occupying the lands, and a 
form of government was carried on by a kind of mutual under-
standing. The persons chosen as officers incurred indebtedness 
in administering the affairs of the municipalities, but there was 
no authority to raise the necessary revenues by taxation or 
otherwise to pay the same. These officers exercised in fact 
the powers usually delegated to municipal corporations. Pub-
lic improvements, such as grading streets, constructing bridges, 
and erecting buildings were made, laws and ordinances were 
adopted, and offenders were punished. Schools were main-
tained, and the right of possession of the various claimants to 
town lots within their respective boundaries was regulated and 
certificates were issued by the local tribunals constituted by the 
municipal authorities for determining the rights of settlers and 
occupants of the various lots within the limits of the munici-
pal governments, and the certificates thus issued were by the 
second section of the townsite act, above mentioned, 26 Stat. 
109, to be taken as evidence of the occupancy of the holder 
thereof of the lot or lots therein described, except that where 
there was an adverse claim to the property the certificate was 
to be only prima facie evidence of the claim or occupancy of 
the holder.

The claims mentioned in the act of the territorial legislature 
hereafter spoken of arose out of these circumstances and repre-
sented the expenditures of the provisional governments for 
some or all of the objects above enumerated.

In December, 1890, a code of laws for the permanent gov-
ernment of the Territory was enacted by the territorial

VOL. CLXXIII—34
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legislature, and these provisional village governments, lying 
adjacent to one another, were incorporated under that author-
ity into the regularly organized village of Guthrie, and on 
April 7, 1893, the city of Guthrie became the successor of the 
village of that name.

On December 25, 1890, the territorial legislature passed 
an act, chapter 14, of the laws of that year, for the ‘purpose 
of providing a method by which to raise the necessary funds, 
to pay the indebtedness incurred by the provisional govern-
ments of the four villages above named. The act is set forth 
in the margin.1

1 Chapter 14. — City  Indebtednes s .
An Act for the purpose of providing for the allowance and payment of 

the indebtedness heretofore created by the people and cities of Guthrie, 
East Guthrie, West Guthrie and Capitol Hill, now consolidated into the 
village of Guthrie.

Article I. — Guth rie , East  Guthri e , West  Guthri e  an d  Cap ito l  Hill .
Sec . 1. That the district judge of Logan County is hereby empowered 

to appoint three disinterested persons to act as a commission or referees 
to inquire into and pass upon all claims and demands of every character 
heretofore issued by the city governments mentioned in the caption of this 
act, for all purposes.

Sec . 2. That the owners and holders of any kind of scrip, warrants or 
other evidence of indebtedness heretofore issued by the city governments 
of Guthrie, East Guthrie, West Guthrie and Capitol Hill, shall present 
their claims to the commissioners or referees, to be appointed by the dis-
trict judge, under oath, stating that the same is a bona fide claim, that they 
performed the labor or advanced the money or furnished the materials or 
purchased same for a valuable consideration, and that they believe the city, 
issuing the same, did so for necessary expenses incurred in running the 
city government, and said master shall hear further evidence if he deem 
necessary before allowing the same.

Sec . 3. The commission or referees shall keep a record of all claims 
filed with them for allowance and keep their office open during the hours of 
nine o’clock in the morning and four o’clock p.m ., and shall be allowed 
sixty days to hear and determine all claims, or longer if the district judge 
so orders. Said commission or referees shall immediately after this ap-
pointment extend ten days’ notice in some newspaper published in the 
village of Guthrie, notifying all parties holding or owning any claims 
mentioned in this act to present the same to them for allowance; and all 
persons who fail to present their claims within thirty days from date of 
publication mentioned in this section shall be forever precluded from so 
doing hereafter.
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Pursuant to the provisions of that act the district judge 
duly appointed the commission, which proceeded to hear the 
cases, and on September 1, 1891, it filed in the district court 
of Logan County its final report. That report contained, 
among other things, a reference to the various claims which 
were therein said to be owned by the Guthrie National Bank,, 
and it showed the allowance of such claims, separately and in 
detail, and that they were all based upon warrants which had 
been issued by the provisional governments. The report also 
showed that the city attorney of the city of Guthrie appeared 
at the hearing and allowance of the claims and defended for 
the city. The amount allowed against the city in favor of 
the bank was $4315.22. Other claims in favor of other par-
ties were allowed and many were disallowed by the commis-
sion. On the coming in of this report the case was docketed 
as a pending case in the district court, and was continued from 
time to time until March 17, 1893, when the bank made a 
motion to approve the findings of the commission as regards 
the claims held by it, which motion was not then decided. 
On April 7, 1893, the city filed exceptions to the report of 
the commission. Nothing further was done until March 28, 
1896, at which time the city attorney filed a motion in the

Sec . 4. That after the commission or referees shall have passed upon 
and allowed any and all claims mentioned in this act, they shall make a re-
port to the district court of same showing the names and amounts allowed 
by them and also all claims and the names of persons and amounts dis-
allowed by them, for approval or disapproval of the district judge. And 
all claims allowed and approved by the district judge shall be certified to 
the mayor and council of the village of Guthrie, who are hereby author-
ized and directed to issue warrants upon the village and payable by the 
village to the holders and owners, payable in instalments each of the 
amounts to be in one, two, three, four and five years, to bear interest at 
the rate of six per cent per annum from the date of the allowance by the 
commission or referees, and said mayor and council of the village of Guth-
rie shall levy a tax upon the property of the residents of said village to 
pay the warrants herein referred to, levying same upon each subdivision 
heretofore constituting Guthrie, East Guthrie, West Guthrie and Capitol 
Hill according to the amount of indebtedness created by the city councils, 
the mayors and school boards, heretofore acting for and in behalf of the 
people resident of said cities. Each of said cities to be liable for and 
taxable under this act for the amount of indebtedness created by them.
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district court to dismiss the proceedings by the bank and all 
other proceedings based upon the act of the territorial legis-
lature creating the commission, for the reason, as stated, that 
the act and all proceedings under it were void. On April 2 
1896, the matter came on for hearing upon the motion of the 
bank to confirm the report of the commission and the motion 
of the city to dismiss the proceedings, and on the last-named 
day the court sustained the motion of the city and dismissed 
the proceedings upon the ground that the act under which 
the commission was appointed was wholly void. This deci-
sion of the court was excepted to by the bank, and thereupon 
it prosecuted a writ of error from the Supreme Court of the 
Territory to reverse such decision. On June 11, 1897, that 
court affirmed the decision of the district court, and rendered 
judgment against the bank for costs. To reverse this judg-
ment an appeal has been taken to and a writ of error sued 
out from this court.

J/r. Henry E. Asp and Mr. John W. Shartel for plaintiff in 
error and appellant.

Mr. John K. Richards, Mr. John L. Lott, Mr. W. J. Hughes 
and Mr. D. R. Widmer for defendant in error and appellee.

Mr . Just ice  Peckham , after stating the facts, delivered the 
opinion of the court.

A motion is made in this case to dismiss the appeal and 
writ of error on the ground that the sum involved is not suffi-
cient to give jurisdiction to this court. Act of May 2,1890, 
c. 182, 26 Stat. 81, § 9. It is claimed that the amount is less 
than $5000, and that this fact appears from the report of the 
commission, which allowed but $4315.22 as the amount due 
from the city to the bank.

Section 4 of the act of the territorial legislature, under 
which the commission acted, provides that claims which are 
allowed and approved by the district judge are to be certified 
to the mayor and council of the village of Guthrie, who are 
directed to issue warrants upon the village for the amounts,
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which bear interest at the rate of 6 per cent from the date 
of the allowance by the commission, and a tax is to be levied 
as therein provided for the payment of the warrants.

On March 28,1896, when the city of Guthrie filed its motion 
in the district court to dismiss the proceeding by the bank, over 
four years and six months’ interest had accrued upon the claim 
reported by the commission, and as by the terms of the act 
interest was to be allowed from the filing of that report up 
to the time of the issuing of the warrant, which could not 
issue until after the report had been approved by the district 
court, it is plain that more interest had then accrued than was 
necessary to bring the amount then in issue beyond the sum 
of $5000. It is proper to compute interest as part of the claim. 
Woodward v. Jewell, 140 U. S. 247. We think this is an answer 
to the motion to dismiss.

Other objections are made to the act by the representatives 
of the city which will be noticed.

It is claimed that it violates the act of Congress, approved 
July 30, 1886, c. 818, 24 Stat. 170, prohibiting the passage 
of local or special laws in the Territories. That act, among 
other things, provides that where a general law can be made 
applicable, no special law shall be enacted in any of the Ter-
ritories of the United States by the territorial legislatures 
thereof, and it also provides that the territorial legislatures 
shall not pass local or special laws in any of the cases therein 
enumerated, among which is a law to regulate the practice in 
courts of justice. Both of these provisions are said to have 
been violated in the passage of the act in question.

Whether a general law can be made applicable to the sub-
ject-matter in regard to which a special law is enacted by a 
territorial legislature, is a matter which we think rests in the 
judgment of the legislature itself. State ex rel. v. Hitchcock, 
1 Kansas, 178, 184. That body is specially prohibited from 
passing any local or special law in regard to certain subjects 
enumerated in the act. Outside and beyond that limitation 
is the provision above mentioned, and whether or not a gen-
eral law can be made applicable to the subject is a matter 
which is confided to the judgment of the legislature.
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Neither does the act in this case regulate the practice in 
courts of justice. The prohibition of the statute of Congress 
relates to the passing of a law by the territorial legislature 
local or special in its nature, which does in effect regulate the 
mode of procedure in a court of justice in some particular 
locality or in some special case, thus altering in such locality 
or for such case the ordinary course of practice in the courts.

The statute here in question is of an entirely different na-
ture. It creates a special tribunal for hearing and deciding 
upon claims against a municipal corporation, which have no 
legal obligation, and which therefore could not be enforced 
in a court, but which the legislature thinks have sufficient 
equity and are based upon a sufficiently strong moral obliga-
tion to make it proper for it to provide for their investigation 
and for the payment of such as are decided to be proper, by 
taxation upon the property situated in the city. Such an act 
does not in any way regulate the practice in courts of justice.

The important question in this case is whether the territo-
rial legislature, by virtue of the grant to it of legislative pow-
ers, had authority to create this commission and to provide for 
the payment of claims of the nature mentioned in the act.

By section 6 of the above-mentioned act of Congress of 
May 2,1890, c. 182, 24 Stat. 81, the legislative power of the 
Territory extends to all rightful subjects of legislation not 
inconsistent with the Constitution and laws of the United 
States. Some other limitations are mentioned, not material 
to be here considered. The same power is also granted to all 
the Territories by section 1851, Revised Statutes of the United 
States.

This territorial act was passed by the legislature with ref-
erence to the circumstances set forth in the statement of facts.

It was said by the Supreme Court of Oklahoma in Guthrie 
v. The Territory, 1 Oklahoma, 188,194, that “ These provisional 
governments grew out of a necessity made by the absence of 
legal authority. They were aggregations of people associated 
together for the purpose of mutual benefit and protection. 
Without any statute law, they became a law unto themselves 
and adopted the forms of law and government common among
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civilized people, and enforced their authority by the power of 
public sentiment. They had no legal existence; they were 
nonentities; they could not bind themselves by contracts or 
bind any one else.”

The services performed for and the materials furnished 
these provisional governments under the circumstances stated 
would certainly be regarded as proper and as beneficial, prob-
ably as absolutely necessary, for the well-being of the people 
living there. The villages which were subsequently incorpo-
rated under the law of the Territory succeeded to and en-
joyed these benefits, and passed them on to their successor, 
the city of Guthrie, the present defendant in error and ap-
pellee. These facts give great force and strength to the moral 
consideration supporting claims of the nature here existing. 
Though they could not be enforced at law, the question is, 
whether the territorial legislature was unequal to the task 
of providing for their payment by the city which has received 
the benefit as above described.

This territorial act shows that only claims of a municipal 
character and of a l)ona fide nature could be allowed. It is 
also plain that the use of the words “ district judge ” therein 
does not mean to distinguish between the judge and the 
court. There being but one judge of that court the words are 
seemingly used interchangeably with the district court, and 
to mean the same as the latter expression.

We regard the power of the territorial legislature to pass 
this act as indisputable. It comes within the grant to that 
legislature contained in the act of Congress and in the Revised 
Statutes above cited.

In United States v. Realty Company, 163 IT. S. 427, 439, 
the power of Congress to recognize a moral obligation on the 
part of the nation and to pay claims which, while they were 
not of a legal character, were, nevertheless meritorious and 
equitable in their nature, was affirmed. The territorial legis-
lature at least had the same authority as that possessed by 
Congress to recognize claims of the nature described. It is 
a legislative power, and it was granted to the territorial 
legislature by the acts already referred to. A city is a mu-
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nicipal corporation and a political subdivision of the State 
and what the State could do itself it has the power to direct 
its agent, the municipality, to do.

In New Orleans v. Clark, 95 U. S. 644, Mr. Justice Field 
in delivering the opinion of the court, and speaking of munici-
pal corporations, at page 653, said: “ The books are full of 
cases where claims, just in themselves, but which, from some 
irregularity or omission in the proceedings by which they 
were created, could not be enforced in the courts of law, have 
been thus recognized and their payment secured.” And on 
page 654: “A city is only a political subdivision of the State, 
made for the convenient administration of the government. 
It is an instrumentality, with powers more or less enlarged, 
according to the requirements of the public, and which may 
be increased or repealed at the will of the legislature. In 
directing, therefore, a particular tax by such corporation, and 
the appropriation of the proceeds to some special municipal 
purpose, the legislature only exercises a power through its 
subordinate agent which it could exercise directly; and it 
does this only in another way when it directs such a corpora-
tion to assume and pay a particular claim not legally binding 
for want of some formality in its creation, but for which the 
corporation has received an equivalent;” citing The People 
v. Burr, 13 California, 343; Town of Guilford v. Supervisors 
c&c., 13 K. Y. 143. In the latter case the legislature passed 
an act directing commissioners to determine and award the 
amount paid and expended by certain highway commis-
sioners, and directing the board of supervisors of the county 
to assess the amount thus awarded upon the taxable property 
of the town and to cause it to be paid in satisfaction of the 
claim. This was held to be a valid act, although the claim 
had been rejected in a suit brought to obtain its payment, and 
a previous legislature had passed an act directing the claim 
to be submitted to the electors at a town meeting, and declar-
ing their decision should be final and conclusive, and upon 
such submission the claim had been rejected. It was said 
that the legislature of the State had power to levy a tax 
upon the taxable property of the town and appropriate the
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same to the payment of the claim made by an individual 
against the town, even though the claim, to satisfy which the 
tax was levied, was not recoverable by action against the 
town; and it was held that the State could recognize claims 
founded in equity and justice in the larger sense of these 
terms or in gratitude or charity.

It is not necessary to say in this case that the legislature 
had the power to donate the funds of the municipality for 
purposes of charity alone. The facts show plain moral grounds 
for the act, a consideration existing in the benefits received 
and enjoyed by the city or by its predecessors from whom it 
took such benefits. The legislature might have decided the 
facts for itself, but instead of that it appointed this tribunal.

In Read v. Plattsmouth, 107 IT. S. 568, the words of Mr. 
Justice Field in New Orleans v. Clark, 95 U. S. 644, were 
quoted with approval. In the exercise of this jurisdiction 
over municipal corporations by the state or by the territorial 
legislature, no constitutional principle is violated. It is a juris-
diction which has been customarily exercised ever since the 
foundation of the Government, and is based upon the power 
of the State as sovereign to itself recognize or to compel any 
of its political subdivisions to recognize those obligations which, 
while not cognizable in any court of law, are yet based upon 
considerations so thoroughly equitable and moral as to deserve 
and compel legislative recognition.

There is no force to the objection that in ascertaining the 
facts provision must be made for a trial by jury, if demanded, 
or else that the Seventh Amendment to the Constitution of 
the United States is violated, which provides that “in suits 
at common law, where the value in controversy shall ex-
ceed twenty dollars, the right of trial by jury shall be pre-
served.”

This act does not infringe upon that amendment. The pro-
ceeding under it is not in the nature of a suit at common law, 
and the cases already cited show the power of the legislature 
to provide for payment by taxation of claims of the nature of 
those involved herein.

The cases of Bank of Hamilton v. Dudley’s Lessee, 2 Pet.
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492 ; American Publishing Company v. Fisher, 166 U. S. 464 
and Salt Lake City v. Tucker, 166 U. S. 707, were cases of 
suits at common law, and Thompson v. Utah, 170 U. S. 343 
was a criminal case. Those cases therefore do not apply here.

It is also stated that these claims were not incurred by 
officers of either a de jure or de facto government, and that 
hence there was no power in the legislature to compel the 
city of Guthrie to pay claims which it never agreed to pay 
either as a corporation de jure or de facto. But the cases above 
cited were cases where there was no legal obligation to pay 
the claims, and the acts in effect compelled their payment. 
The city here was under a plain moral duty to provide pay-
ment for honest and proper claims of this nature, and it seems 
as if it ought to be entirely ready to pay them. If any claims 
were without merit or fraudulent, there was opportunity to 
show such fact before the commission and also before the 
district court upon the hearing provided for by the act. The 
defendants in error say that there is by the act no opportunity 
provided for any investigation of these claims by the district 
court after the commission has reported the claims to that 
court, because the act does not give the court power to make 
any investigation for itself. We do not see that this is mate-
rial even if true. We are of opinion, however, that the district 
court has such power. The statute provides in section 4 that 
the commission shall make a report to the district court, show-
ing the names of thé claimants and the amounts allowed by 
the commission, and also all the claims and the names of per-
sons and amounts disallowed by them, and this report the stat-
ute directs shall be made “ for the approval or disapproval of 
the district court.” The report need contain nothing but 
what has just been stated, and it is obvious that on such a 
report alone the district court would be entirely without 
means of determining whether to approve or disapprove the 
decision of the commission in any particular claim. But as 
the report of the commission is to be made to the district 
court for its approval or disapproval, it follows as of necessity 
that the court has power to investigate for itself the facts upon 
which the claims were founded in order that it may intelli-
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gently approve or disapprove of the decisions of the commis-
sion. It is not to be supposed that the provision in the act 
for making a report to the district court and for its approval 
or disapproval was a purely formal matter, and that the court 
might arbitrarily, unreasonably or improperly approve or dis-
approve any claim. If not, then the court must have power, 
in the necessary discharge of its duty to approve or disapprove, 
to ascertain the facts necessary to an intelligent discharge of 
that duty. These facts may be found by the court without a 
jury. As the statute does not provide for a report of the facts 
found by the commission upon which it based the allowance 
or disallowance of the claims or any of them, the court must 
itself find them, in order to approve or disapprove.

Although the act makes no provision for notice to the parties 
interested as to the time or manner in which the district court 
will proceed to investigate the character of the claims, yet in 
the absence of any such provision the court having the duty 
to investigate would have power to regulate the time of the 
hearing and provide for reasonable notice by its rules, so as to 
prevent surprise. This, in substance, was held in United States

Ritchie, 17 How. 525, 533, where a similar lack of provision 
for notice in a certain section of the act was referred to and 
the power of the court to make rules in regard to it was 
asserted.

Whether the act is to be construed as making the decision 
of the district court upon the merits of any claim final, it is 
not now necessary to decide. The district court has refused 
to exercise any jurisdiction under the act, because it decided 
the act was invalid. Upon such a judgment we think a writ 
of error was properly sued out from the territorial Supreme 
Court under the ninth section of the act, c. 182, 26 Stat. 85, 
and under the same section a writ of error from this court to 
the latter court may properly issue.

The other questions set forth in the brief of counsel for the 
defendant in error, relating to parties and matters of procedure, 
we have examined, and regard them as without merit.

We are of opinion that the district court erred in dismiss-
ing these proceedings on the ground of the invalidity of the
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act under which they were taken, and that the Supreme Court 
of the Territory erred in affirming that judgment of dismissal, 
and

We therefore reverse the judgment of the latter court and 
remand the case with directions to that court to reverse the 
judgment of the district court, with directions to the dis-
trict court to proceed to a hearing of the claims upon their 
merits.

Me . Just ice  Haela n  dissented.

THE CHATTAHOOCHEE.

CEETIOEAEI TO THE CIECUIT COUET OF APPEALS FOE THE FIRST

CIECUIT.

No. 27. Argued March 6,1899. — Decided April 3, 1899.

The Golden Rule, a Canadian topsail schooner with twelve sails, all of which 
with a small exception she was carrying, was sailing off Nantucket Shoals 
at a speed of seven knots an hour, in a fog so dense that the hull of an-
other vessel could not be seen more than a few hundred feet off. The 
Chattahoochee, an American steamer, came up at an angle in the oppo-
site direction with a speed of ten or twelve knots an hour. The schooner 
was sounding a foghorn, and the steamer a steam whistle. When the 
steam whistle was heard on the schooner she kept on her way at full 
speed. When the foghorn was heard on the steamer, order was given 
and obeyed to stop and reverse, and the wheel was put hard-a-port. 
Upon seeing the schooner the steamship engines were put at full speed 
ahead, for the purpose of clearing it; but a collision took place, and the 
schooner sank almost immediately. The sunken vessel had a valuable 
cargo on board. It was held below that both vessels were in fault for 
immoderate speed, and the District Court, ruling that the damages should 
be divided, made a decree respecting such division which was modifle 
by the Court of Appeals as hereafter stated. Held:
(1) That there can be no doubt as to the liability of the steamer, an , 

as no appeal was taken on her part she is estopped from denying 
that liability here;

(2) That the schooner, also, was proceeding at an immoderate spec , 
and was properly condemned therefor; and the cases bearing
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upon the question of what is immoderate speed in a sailing vessel, 
under such circumstances, are cited and reviewed;

(3) That the Court of Appeals did not err in deducting half the value of 
the cargo from half the value of the sunken schooner, and in limit-
ing a recovery to the difference between these values; and in reach-
ing this conclusion the court cites and reviews several cases, in 
deciding which the act known as the Harter Act has been con-
sidered and applied.

This  was a libel for a collision which, took place in the early 
morning of July 20, 1894, southeast of Nantucket Shoals, 
between the Canadian schooner Golden Rule and the Amer-
ican steamship Chattahoochee, resulting in the total loss of 
the schooner and her cargo.

The Golden Rule was a topsail schooner hailing from Liver-
pool, Nova Scotia, of about 200 tons burden, and rigged with 
twelve sails, including one double square sail on the foremast. 
Her length over all was 110 feet. She was bound on a voy-
age from Porto Rico to Boston with a full cargo of sugar and 
molasses, and, at the time of the collision, was sailing on her 
port tack, upon a course north by east, one half east, with a 
free and fresh wind five to six points abaft the beam. She 
was under full sail, except one half of the square sail forward, 
which was taken in about two hours before the collision. Her 
speed was the main point in dispute. At the time of the colli-
sion the weather was foggy, the wind blowing in moderate 
breezes from the southwest, and the mate was sounding a 
mechanical foghorn forward.

The Chattahoochee was an iron screw steamship of 1887 
tons burden, 300 feet in length, and running on a line between 
Boston and Savannah. She left Boston in the afternoon of 
the 19th, and when off Cape Cod, her master, owing to the 
foggy weather, decided to take the outside passage by Nan-
tucket, instead of her regular course through Vineyard Sound. 
The outside course was much clearer of vessels. Before the 
collision the steamship was eighteen miles off the South Shoal 
Lightship, on a course southwest half west, proceeding at her 
full speed of from ten to twelve knots an hour, and blowing 
her whistle at the statutory intervals after 12.30 o’clock. The
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master and the first officer with the quartermaster were in 
the pilot-house, and a man was on the lookout forward.

From the above statement it will be seen that the two ves-
sels were approaching upon courses which converged at an 
angle of about three points.

The officers of the schooner heard the steamship’s whistle 
from two to four points off the starboard bow, a fact which 
was duly reported to the officer of the deck. The whistles of 
the steamship continued to be heard on the starboard bow 
until she came in sight some four or five lengths off, the 
schooner keeping her course and speed until the collision.

The master and lookout of the steamship heard the fog sig-
nal of the schooner about two minutes before the collision, 
apparently a point off their port bow. The order was imme-
diately given and obeyed to stop and afterwards to reverse, 
and the wheel was put hard-a-port in order to locate the 
sound. When they first saw the sails of the schooner they 
bore one and one half points on the port bow of the steamer. 
During this time the helm of the steamer was hard-a-port. 
Upon seeing the schooner, the steamship, which was then 
swinging to starboard under her port helm, ordered her 
engines full speed ahead for the purpose of clearing the 
schooner. The schooner kept her course and the vessels 
came together at an angle of four points, the steamship 
striking the schooner forward of the foremast on the star-
board side, sinking her almost immediately. The collision 
resulted in a total loss of the schooner with all her cargo and 
property on board. The steamship was uninjured.

The District Court was of opinion that both vessels were 
in fault for immoderate speed, and that the damages should 
be divided.

Damages were awarded to the libellants, as bailees for the 
owners of the cargo, to the amount of $17,215.17, and to the 
libellants, as owners of the vessel and for the value of certain 
personal effects of the crew, in one half the total amount of 
their loss, namely, $9205.45; and it was further ordered that 
the owners of the steamship might recoup from the said 
amount of $9205.45 the sum $8607.58, being one half of the
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total damages to the cargo. An execution was ordered against 
the claimants of the steamship and its stipulators for the sum 
of $597.87, this being the difference between half the value of 
the schooner and the personal effects of the crew and half the 
value of the cargo for which the schooner was thus held re-
sponsible.

Upon appeal to the Circuit Court of Appeals, that court af-
firmed the decree of the District Court upon the merits; but 
modified the same with reference to the distribution between 
the owners and master of the Golden Rule on the one side and 
her mate and crew on the other, finding that, as neither the 
mate nor her crew were responsible for any fault in her navi-
gation, the several sums awarded the mate • and crew should 
have priority over the amounts awarded the owners and master. 
33 U. S. App. 510.

Whereupon an application was made to this court by the 
libellants for a writ of certiorari, which was granted.

Jfr. Eugene P. Carver for the Golden Rule and her owners. 
Mr. Edward E. Blodgett was on his brief.

MLr. Arthur EL. Bussell for the Chattahoochee and her owners. 
Mr. Charles Theodore Bussell was on his brief.

Mk . Justic e  Brown  delivered the opinion of the court.

There can be no doubt whatever of the liability of the 
steamer, and as she did not appeal, of course she is estopped 
to deny such liability in this court.

1. Whether the Golden Rule was also liable for excessive 
speed is a question of more difficulty. She was a topsail 
schooner, rigged with twelve sails, all of which she was carry-
ing, except one half her double square sail on the foremast, 
which had been taken in. She was sailing on her port tack 
with the wind well abaft the beam, through a fog which did 
not admit of the hull of a vessel being seen more than a few 
hundred feet distant. It appears to have been a surface fog, 
as the crew of the schooner are confident they saw the masts
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of the steamer some 2000 feet away. The District Court was 
of opinion that as she was sailing free, with a fresh wind, her 
speed could not have been less than seven or eight knots an 
hour. The Court of Appeals found only that she was making 
substantially all the speed of which she was capable. Her 
master admits that she was making from five to six knots; 
but as her log, which was taken in at 4 o’clock, registered 
twenty-eight miles for four hours, we think her speed may be 
safely estimated to have been seven miles an hour. While the 
commerce in this locality was not as great as it was in Vine-
yard Sound, it was not unlikely that they would encounter 
other vessels coming down the coast. Was seven miles a mod-
erate rate of speed under the circumstances of this case ?

Although the reports of the admiralty courts are extremely 
fertile of cases turning upon the proper speed of steamers in 
foggy weather, there is a singular paucity of such as deal with 
the speed of sailing vessels. Such as there are, however, point 
to a uniformity of regulation applicable to the two classes. 
The earliest of these cases is that of The Virgil, (1843) 2 W. 
Rob. 201. This was a collision between two sailing vessels 
in a dark and hazy night, although there does not seem to 
have been a fog. As it appeared that the Virgil had the 
wind free, and was sailing under a full press of canvas, she was 
held in fault for too great speed. Her actual speed is not 
given. In the case of The Victoria, 3 W. Rob. 49, a vessel 
running before the wind on a dark and cloudy night at the 
rate of from five to six knots an hour off the English coast, 
was held to have been in fault for proceeding at that rate of 
speed.

Upon the other hand, in the case of The Morning Light, 2 
Wall. 550, a brig running through Buzzard’s Bay in a dark and 
rainy night, was held not to have been in fault for not short-
ening sail. The court, commenting on the case of The Virgil, 
observed: “ But such a restriction,” as was laid down in that 
case, “ can hardly be applied to sailing vessels proceeding on 
their voyage in an open sea. On the contrary, the general 
rule is that they may proceed on their voyage although it is 
dark, observing all the ordinary rules of navigation, and with
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such additional care and precaution as experienced and pru-
dent navigators usually employ under similar circumstances. 
They should never, under such circumstances, hazard an ex-
traordinary press of sail, and in case of unusual darkness, it 
may be reasonable to require them, when navigating in a nar-
row pathway where they are liable to meet other vessels, to 
shorten sail if the wind and weather will permit.” The act-
ual speed of the Morning Light is not given, although the 
wind seems to have been blowing a five to six-knot breeze, 
which would indicate a somewhat lower rate of speed than in 
this case. In the case of The Itinerant, 2 W. Rob. 236, de-
cided in 1844, Dr. Lushington was of opinion that it was the 
duty of the shipmaster, whether in a dense fog or great dark-
ness, to exercise the greatest vigilance and to put his vessel un-
der command, although such precautions might occasion delay 
in the prosecution of the voyage. “ It may be,” said he, “ that 
for such a purpose it would be his duty to take in his studding 
sails ; but such is the constantly varying combination of cir-
cumstances arising from locality, wind, tide, number of vessels 
in the track and other considerations, that the court cannot 
venture to lay down any general rule which would absolutely 
apply in all cases.” So, too, in The Pepperell, Swabey, 12, 
Dr. Lushington held a ship proceeding in the North Sea at 
the rate of six and one-half knots an hour during a night so 
dark that vessels could only be seen at a distance of 100 to 
200 yards, was in fault if she knew, or ought to have known, 
that she was crossing a fishing ground. See, also, The Lord 
Saumarez, 6 Notes of Cases, 600 ; The Juliet Erskine, Ibid. 
633.

These cases were all decided before the new steering and sail-
ing rules, which were first adopted in 1863 by a British Order in 
Council, and in 1864 by an act of Congress. The twenty-first 
of these rules, as they appear in the Revised Statutes, section 
4233, requires that “ every steam vessel shall, when in a fog, 
go at a moderate speed.” No mention is made in this rule of 
sailing vessels, but the courts, both in England and America, 
so far as they have spoken upon the subject, have adhered to 
the rule laid down in the earlier cases above cited — that rates

VOL. clxxhi —35
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of speed which would be considered immoderate for steamers 
are open to like condemnation in the case of sailing vessels. 
See discussion in The Chancellor, 4 Ben. 153, 160. In The 
Thomas Martin, 3 Blatchford, 517, a schooner was condemned 
by Mr. Justice Nelson for racing on a night which was not 
unusually dark, yet was so overcast and cloudy that a vessel 
without lights could not be seen at a distance exceeding a 
half mile. The schooner had all her sails set, with a pretty 
fresh wind, and was running at a rate of speed that, under 
the circumstances, he thought could not well be justified con-
sidering the character of the night.

In the case of The Johns Hopkins, 13 Fed. Bep. 185, it was 
held by Mr. Justice Harlan and Judge Lowell that, in case of 
a fog and in a place much frequented by vessels, it was as 
much the duty of a sailing vessel to go at a moderate rate of 
speed as it was the duty of a steamer. In this case a brig, 
sailing with the wind nearly aft and making eight to nine 
knots through the water, with a current of two knots in her 
favor, off the coast of Cape Cod, was held to have been in 
fault for a collision with a steamer in a dense fog. So in The 
Wyanoke, 40 Fed. Rep. 702, it was held by Judge Brown, of 
the Southern District of New York, that a schooner having 
nearly all her canvas set and running in a dense fog off Cape 
May at a speed of six knots an hour, was not going at the 
moderate speed required by law. In The Attila, Cook’s Cas. 
196, the Vice Admiralty Court at Quebec condemned a sail-
ing vessel for running at a speed of six or seven miles an hour, 
in a dense fog in the fairway from the Atlantic Ocean, between 
Cape Ray and St. Paul’s Island into the Gulf and the lower 
waters of the St. Lawrence River, although there was abun-
dance of evidence that this was the customary rate of speed 
during a fog in this locality.

In 1879 a new code was adopted in England, and in 1885 in 
this country, article 13 of which provides that “ every ship, 
whether a sailing ship or steamship shall, in a fog, mist or fall-
ing snow, go at a moderate speed.”

In the case of The Elysia, 4 Asp. Mar. Law Cas. (N. S.) 540, 
544, it was held by the Admiralty Court and by the Court of
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Appeal in. England, that a speed of five knots in the case of a 
sailing ship out in the Atlantic Ocean in a fog, is a moderate 
speed, although at the time she was under all plain sail and 
going as fast as she could with the wind on her quarter. Lord 
Justice Brett was of opinion that a moderate speed was not 
absolutely the same with regard to a steamer as to a sailing 
vessel. “ If you were to say that three knots were a moderate 
speed for a steamer in which to turn from one point to another 
when out in the ocean, that does not presume that that would 
be a moderate speed for a sailing vessel, because a steamer can 
reduce her speed to a knot and a half. It would, however, be 
very dangerous for a sailing vessel, under all circumstances, to 
reduce her speed to anything like three knots, because such a 
speed would, in certain circumstances, place her entirely out 
of command.”

In The Zadok, L. R. 9 P. D. 114, which was a collision be-
tween a steamship and a barque in the English Channel, it 
was held to have been the duty of the barque to reduce her 
speed so far as she could consistently with keeping steerage-
way, and as it was shown that she was carrying nearly all 
her canvas and proceeding at a speed of more than four knots 
an hour, she was held to be in fault and the steamer exoner-
ated. A like ruling was made by the Master of Rolls, speak-
ing for the Court of Appeal in The Beta, L. R. 9 P. D. 134. 
The collision took place in a dense fog in the Bristol Channel, 
and it was held that a vessel must not go faster than would 
enable her to be kept under command.

In the case of The JT. Strong, (1892) L. R. P. D. 105, which 
was a collision in the English Channel, it was held that a sail-
ing vessel which was making about four knots an hour in a 
fog, was not proceeding at a rate of speed beyond what was 
necessary to keep her well under command.

The cases in the American courts are of the same purport. 
In The Rhode Island, 17 Fed. Rep. 554, it-was held by Judge 
Brown of the Southern District of New York, that a speed of 
seven knots an hour in a foggy evening in Long Island Sound 
was not a moderate rate of speed, although the twenty-first 
rule did not apply in terms to sailing vessels.
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No absolute rule can be extracted from these cases. So 
much depends upon the density of fog and the chance of 
meeting other vessels in the neighborhood, that it is impossi-
ble to say what ought to be considered moderate speed under 
all circumstances. It has been said by this court, in respect 
to steamers, that they are bound to reduce their speed to such 
a rate as will enable them to stop in time to avoid a collision 
after an approaching vessel comes in sight, provided such 
approaching vessel is herself going at the moderate speed 
required by law. It is not perceived why the considerations 
which demand a slackening of speed on the part of steamers 
in foggy weather are not equally persuasive in the case of 
sailing vessels. The principal reason for such reduction of 
speed is that it will give vessels time to avoid a collision after 
coming in sight of each other. If two steam vessels are ap-
proaching upon converging courses at a combined rate of 
speed of thirty miles an hour, and are only able to see each 
other three or four lengths off, it would be practically impos-
sible to avert a collision; whereas, if each were going at the 
lowest rate of speed consistent with good steerageway, a col-
lision might easily be avoided by stopping and reversing their 
engines, or by a quick turn of the wheel and an order to go 
ahead at full speed. While sailing vessels have the right of 
way as against steamers, they are bound not to embarrass the 
latter, either by changing their course or by such a rate of 
speed as will prevent the latter from avoiding them. There 
is also the contingency that a schooner sailing with the wind 
free, as in this case, may meet a vessel closehauled, in which 
case the latter has the right of way, and the former is bound 
to avoid her. Beyond this, however, a steamer usually relies 
for her keeping clear of a sailing vessel in a fog upon her 
ability to stop and reverse her engines; whereas, it is impos-
sible for a sailing vessel to reduce her speed or stop her head-
way without manoeuvres which would be utterly impossible 
after the two vessels come in sight of each other. Indeed she 
can do practically nothing beyond putting her helm up or 
down to “ ease the blow ” after the danger of collision has 
become imminent. The very fact that a sailing vessel can do
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so little by manoeuvring is a strong reason for so moderating 
her speed as to furnish effective aid to an approaching steamer 
charged with the duty of avoiding her.

In this case the Golden Rule, though not pursuing the most 
frequented path of coastwise commerce, was sailing through 
waters where other vessels were frequently met, and not far 
from the usual track of transatlantic steamers. Her foghorn 
was heard by the steamer but once, or possibly twice, while 
if the vessels had been proceeding at the speed required by 
law, their signals would have been exchanged so many times 
that the locality and course of each would have been clearly 
made known to the other. In other words, sufficient time 
would have been given for the steamer to have taken the 
proper steps to avoid the schooner. Upon the whole, we are 
of opinion that the courts below were right in condemning 
the schooner for immoderate speed.

2. An important question of damages remains to be con-
sidered. Libellants, as bailees for the owners of the cargo, 
proceeded against and were held entitled to recover of the 
steamship the entire value of the cargo, but the latter was 
allowed to recoup.one half of this amount from one half the 
amount of damages suffered by the schooner. This appears 
to have been done upon the authority of The North Star, 
106 U. S. 17, in which it was held that, where a collision 
occurred through the mutual fault of two vessels, one of which 
was sunk and the other of which was damaged, the owners of 
the sunken vessel were not entitled under the Limited Liabil-
ity Act to an entire exoneration from liability, but that the 
damage done to both vessels should have been added together 
in one sum, and equally divided, and a decree should have 
been pronounced in favor of the vessel which suffered most 
against the one which suffered least, for half the difference 
between the amounts of their respective losses. A similar 
ruling was made in The Manitoba, 122 U. S. 97, and in The 
Stoomvaart Maatschappy Nederland v. Pen. & Or. Steam 
Nav. Co., 1 App. Cas. 795.

But libellants insist in this connection that the act of Feb-
ruary 13, 1893, known as the Harter Act, has modified the
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previous existing relations between the vessel and her cargo, 
and has an important bearing upon this branch of the case. 
By the third section of that act, the owner of a seaworthy 
vessel (and, in the absence of proof to the contrary, a vessel 
will be presumed to be seaworthy) is no longer responsible to 
the cargo for damage or loss resulting from faults or errors in 
navigation or management. This section is made applicable 
to “ any vessel transporting merchandise or property to or 
from any port in the United States;” and we know of no 
reason why a foreign vessel like the Golden Rule, engaged 
in carrying a cargo from a foreign port to Boston, is not en-
titled to the benefit of this provision. Had the cargo of the 
schooner arrived at Boston in a damaged condition, it is clear 
that the vessel might have pleaded the statute in exoneration 
of her liability, if the damage had occurred through a fault 
or error in navigation, such, for instance, as a collision due 
wholly or partly to her own fault. So, if a vessel and cargo 
be totally lost by such fault, we know of no reason why the 
owner of the vessel is not entitled to the benefit of this sec-
tion, as well as to his exemption under the Limited Liability 
Act.

The reasons which influenced this court to hold in the case 
of The Scotland, 105 U. S. 24, that the Limited Liability Act 
applied to owners of foreign as well as domestic vessels, and 
to acts done on the high seas, as well as in the waters of the 
United States, apply with even greater cogency to this act. 
“In administering justice,” said Mr. Justice Bradley, p. 29, 
“between parties, it is essential to know by what law, or 
code, or system of laws, their mutual rights are to be deter-
mined. When they arise in a particular country or State, 
they are generally to be determined by the law of that State. 
Those laws pervade all transactions which take place where 
they, prevail, and give them their color and legal effect. 
. . . But, if a collision occurs on the high seas, where the 
law of no particular State has exclusive force, but all are 
equal, any forum called upon to settle the rights of the par-
ties would prima facie determine them by its own law, as 
presumptively expressing the rules of justice; . . . if it
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be the legislative will that any particular privilege should be 
enjoyed by its own citizens alone, express provision will be 
made to that effect. . . . But the great mass of the laws 
are, or are intended to be, expressive of the rules of justice, 
and are applicable alike to all. . . . But there is no de-
mand for such a narrow construction of our statute,” (as was 
given by the English courts to their Limited Liability Act,) 
“ at least to that part of it which prescribes the general rule 
of limited responsibility of shipowners. And public policy, 
in our view, requires that the rules of maritime law as ac-
cepted by the United States should apply to all alike, as far 
as it can properly be done. If there are any specific pro-
visions of our law which cannot be applied to foreigners, or 
foreign ships, they are not such as interfere with the opera-
tion of the general rule of limited responsibility. That rule 
and the mode of enforcing it are equally applicable to all. 
They are not restricted by the terms of the statute to any 
nationality or domicil. We think they should not be re-
stricted by construction.” It will be observed that the lan-
guage of the Harter Act is more specific in its definition of 
the vessels to which it is applicable, than the Limited Liabil-
ity Act, which simply uses the words “ any vessel,” whereas, 
by the third section of the Harter Act, it is confined to “ any 
vessel transporting merchandise or property to or from any 
port in the United States.” Where Congress has thus defined 
the vessels to which the act shall apply, we have no right to 
narrow the definition. It may work injustice in particular 
cases where the exemptions are accorded to vessels of foreign 
nations which have no corresponding law, but this is not a 
matter within the purview of the courts. It is not improba-
ble that similar provisions may ultimately be incorporated in 
the general law maritime. Indeed, the act has been already 
held by this court applicable to foreign as well as to domestic 
vessels. The Silvia, 171 U. S. 462. See also The Etona, 64 
Fed. Rep. 880; The Silvia, 68 Fed. Rep. 230.

Assuming then that the Harter Act applies to foreign 
vessels, we are next to inquire into its effect upon the divi-
sion of damages in this case. It was held by this court in the
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case of The Atlas, 93 IT. S. 302, that an innocent owner of a 
cargo is not bound to pursue both colliding vessels, though 
both may be in fault, but is entitled to a decree against one 
alone for the entire amount of his damages. It was held by 
the courts below that, while the action by the owner of the 
cargo would lie against the steamer for the whole amount of 
damage done, the owners of such steamer were entitled to 
recoup one half of this amount against one-half of the amount 
awarded to the owners of the schooner for the loss of their 
vessel, upon the theory that, under the Limited Liability Act, 
they were liable for one half this amount, not exceeding the 
value of the schooner. But libellants insist that as the third 
section of the Harter Act declares that the • owners of a sea-
worthy vessel shall not be liable in any amount for damage or 
loss resulting from a fault or error in navigation, the owners 
of the schooner are entitled to this exoneration, whether the 
action be directly against the vessel by the owner of the cargo, 
or by a third party, who is claiming the rights to which he is 
entitled, and who for that purpose is standing in his shoes. 
That the exemptions of .the act are not intended for the bene-
fit of the steamship or any other vessel, by whose negligence 
a collision has occurred, but for the benefit of the carrying 
vessel alone; and if she be held liable in this indirect manner 
for a moiety of the damages suffered by the cargo, the act is 
to that extent disregarded and nullified. That the amount 
which is paid by recoupment from the just claim of the 
schooner against the steamship is paid as effectually as it 
would be by a direct action by the owners of the cargo 
against the schooner; and while in this case it works an 
apparent hardship upon the steamer, (a hardship more ap-
parent than real, owing to the greater fault of the steamer,) 
it does not in reality extend her liability, but merely prevents 
her taking advantage of a deduction to which without the act 
she might have been entitled.

But the majority of the court are of opinion that the prin-
ciples announced by us in The North Star, 106 IT. S. 17; The 
Manitoba, 122 U. S. 97; The Delaware, 161 IT. S. 459; and 
The Irrawaddy, 171 IT. S. 187, are equally applicable here.
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The case of the North Star is especially pertinent. That case 
arose from a collision between two steamships, one of which, 
the Ella Warley, went to the bottom, while the other was con-
siderably damaged. The suit was tried upon libel and cross-
libel, both vessels found in fault, and the damages ordered to 
be divided. No question arose with regard to the cargo, but the 
owners of the Ella Warley raised a question as to the amount 
of their recovery under the Limited Liability Act, which 
provides (Rev. Stat. § 4283) that “the liability of the owner 
of any vessel . . . for any loss, damage or injury by 
collision . . . occasioned, or incurred, without the privity, 
or knowledge of such owner or owners, shall in no case exceed 
the amount or value of the interest of such owner in such ves-
sel, and her freight then pending.” It seems that, if the vessel 
be totally lost, the liability of her owner is thereby extin-
guished. Norwich Company v. Wright, 13 Wall. 104. The 
owners of the Ella Warley sought to apply this rule to a 
case of mutual fault, and contended that, as their vessel was 
a total loss, the owners were not liable to the North Star at 
all, not even to have the balance of damage struck between 
the two vessels; but that half of their damage must be paid 
in full without deduction of half the damage sustained by the 
North Star. But the court held “ that where both vessels are 
in fault, they must bear the damage in equal parts; the one 
suffering the least being decreed to pay to the other the 
amount necessary to make them equal, which amount, of 
course, is one half of the difference between the respective 
losses sustained. When this resulting liability of one party 
to the other has been ascertained, then, and not before, would 
seem to be the proper time to apply the rule of limited respon-
sibility, if the party decreed to pay is entitled to it. It will 
enable him to avoid payment pro tanto of the balance found 
against him. In this case the duty of payment fell upon the 
North Star, the owners of which have not set up any claim to 
a limit of responsibility. This, as it seems to us, ends the 
matter. There is no room for the operation of the rule. The 
contrary view is based on the idea that, theoretically, (suppos-
ing both vessels in fault,) the owners of the one are liable to
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the owners of the other for one half of the damage sustained 
by the latter; and, vice versa, that the owners of the latter 
are liable to those of the former for one half of the damage 
sustained by her. This, it seems to us, is not a true account 
of the legal relations of the parties. It is never so expressed 
in the books on maritime law. . . . These authorities con-
clusively show that, according to the general maritime law, in 
cases of collision occurring by the fault of both parties, the 
entire damage to both ships is added together in one common 
mass and equally divided between them, and thereupon arises 
a liability of one party to pay the other such sum as is neces-
sary to equalize the burden. This is the rule of mutual liabil-
ity between the parties.”

In delivering the opinion Mr. Justice Bradley cited and dis-
approved of the case of Chapman v. Royal Netherlands Navi-
gation Co., L. R. 4 P. D. 157, which was much relied upon by 
counsel for the Ella Warley. It is interesting to note that this 
case was overruled by the House of Lords three months before 
the opinion in the North Star was delivered, in the case of the 
Stoomvart Naatschappy Nederland v. The Peninsular and 
Oriental Steam Navigation Co., L. R. 7 App. Cas. 795, and the 
rule laid down in the North Star adopted. The same rule was 
subsequently applied in The Nanitoba, 122 IT. S. 97.

The other cases are not directly in point, but their tendency 
is in the same direction. In that of The Delaware, 161 IT. 8. 
459, it was said that the whole object of the Harter Act was 
to modify the relations previously existing between the vessel 
and her cargo, and that it had no application to a collision 
between two vessels. In The Irrawaddy, 171 IT. S. 187, it was 
held that, if a vessel be stranded by the negligence of her mas-
ter, the owner had not the right, under the Harter Act, to a 
general average contribution for sacrifices made and suffered 
by him subsequent to the stranding, in successful efforts to 
save the vessel, freight and cargo.

But if the doctrine of the North Star be a sound one, that 
in cases of mutual fault the owner of a vessel which has been 
totally lost by collision is not entitled to the benefit of an act 
limiting his liability to the other vessel until after the balance
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of damage has been struck, it would seem to follow that the 
sunken vessel is not entitled to the benefit of any statute tend-
ing to lessen its liability to the other vessel, or to an increase 
of the burden of such other vessel, until the amount of such 
liability has been fixed upon the principle of an equal division 
of damages. This is in effect extending the doctrine of the 
Delaware case, wherein the question of liability for the loss of 
the cargo was not in issue, to one where the vessel suffering 
the greater injury is also the carrier of a cargo — in other 
words, if the Harter Act was not intended to increase the lia-
bility of one vessel toward the other in a collision case, the 
relations of the two colliding vessels to each other remain 
unaffected by this act, notwithstanding one or both of such 
vessels be laden with a cargo.

We are therefore of opinion that the Court of Appeals did 
not err in deducting half the value of the cargo from half the 
value of the sunken schooner, and in limiting a recovery to the 
difference between these values. The decree is

Affirmed.

The Chief  Just ice  and Me . Justi ce  Pec kham  dissented.

COOPER v. NEWELL.

CERTIFICATE FEOM THE CIRCUIT COUET OF APPKAT.fi FOE THK

FIFTH CIECUIT.

No. 134. Argued January 12,13,1899. — Decided April 3,1899.

In 1850 McGrael, a resident citizen in Brazoria County, Texas, brought an 
action against Newell, who was alleged to be a citizen and resident in 
that county, to recover several parcels of land. Swett, an attorney at 
law, appeared for Newell and a verdict was rendered that McGrael re-
cover the tracts, upon which verdict judgment was rendered in his 
favor, and he went into possession. At the time when that action was 
brought Newell had ceased to be a citizen of Texas, and had become a 
citizen of Pennsylvania, from whence he soon removed to the city of 
New York, and became a citizen of that State, and spent the remainder 
of his life there and died there. He was never served with process in
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the action in Texas, no notice of it was given him by publication, he 
never authorized Swett to appear for him, and was ignorant of the whole 
proceeding. In 1890, upon the matter coming to his knowledge, he 
brought this action in the Circuit Court of the United States for the East-
ern District of Texas against persons occupying and claiming part of the 
land, setting up the above facts, and asking a decree that the judgment 
of 1850 was null and void, and not binding upon him. He died before 
trial could be had, and the action proceeded to trial and judgment in the 
name of his executors. The jury found a verdict in favor of the execu-
tors, judgment was rendered accordingly, and an appeal was taken to the 
Court of Appeals. In answer to a question certified to this court by the 
Court of Appeals, it is Held, that the said judgment of the district court 
of Brazoria, Texas, which was a court of general jurisdiction, was, under 
the circumstances stated, subject to collateral attack in the United States 
Circuit Court for the Eastern District of Texas, sitting in the same terri-
tory in which said district court sat, in this suit, between a citizen of the 
State of New York and a citizen of the State of Texas by evidence aliunde 
the record of the state court.

The Circuit Court of the United States sitting in the State of Texas was not 
bound to treat the judgment of the district court of Brazoria County as 
if it were a domestic judgment drawn in question in one of the state 
courts, and to therefore hold that it could not be assailed collaterally, but, 
on the contrary, it was no more shut out from examining into jurisdiction 
than is a Circuit Court of the United States sitting in another State, or 
than are the courts of another State.

This  is a certificate from the Circuit Court of Appeals for 
the Fifth Circuit, stating that the “ suit was originally brought 
by Stuart Newell against Eliza Cooper and B. P. Cooper and 
Fannie Westrope, as defendants, in the Circuit Court in and 
for the Eastern District of Texas, sitting at Galveston, in the 
ordinary form of trespass to try title, under the Texas statutes, 
to recover one hundred and seventy-seven acres of land in 
Harris County, Texas, described in plaintiff’s petition, which 
said petition was filed on the 5th day of July, 1890. The said 
Stuart Newell was alleged to be a citizen of New York, and 
the said defendants all citizens of Texas.”

That prior to the trial Stuart Newell died, and the proper 
persons were duly made parties plaintiff, as well as an addi-
tional party defendant, and plaintiffs filed their fifth amended 
original petition, in which, in addition to the usual averments 
required to be made by the Texas statutes in an action of 
trespass to try title, plaintiffs further alleged that defendants
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set up title to the land in controversy through a judgment 
rendered May 21, 1850, in the district court of Brazoria 
County, Texas, in favor of Peter McGrael and against Stuart 
Newell, a certified copy of which proceedings was attached to 
and made a part of said amended petition; and “ that said 
judgment was null and void and was not binding on the said 
Stuart Newell nor plaintiffs, nor could defendants claim title 
under said judgment for the following reasons, viz.:

“ That at the time of the filing of said suit and the rendi-
tion of said judgment said Stuart Newell was not a resident 
of Brazoria County, Texas, nor of the State of Texas, nor was 
he then within said Brazoria County or the State of Texas; 
that at no time did he ever reside in Brazoria County, Texas; 
that on the 2d day of January, 1848, said Stuart Newell, who 
then resided in Galveston County, Texas, removed from said 
Galveston County to the city of Philadelphia, in the State of 
Pennsylvania, and resided in said city of Philadelphia, in the 
State of Pennsylvania, continuously from said date until the 
year 1854, when he removed from said city of Philadelphia 
to the city of New York, in the State of New York, where 
he continued to reside up to the time of his death: to wit, 
April 11, 1891.

“ That during the time of his residence in the city of Phila-
delphia he was a resident citizen of the State of Pennsylvania, 
and during his residence in the city of New York he was a 
resident citizen of the State of New York, and has never at 
any time been a citizen of the State of Texas, nor has he, at 
any time since the year 1848, when he left Galveston County, 
been anywhere in the State of Texas, but at all times since 
said year 1848, up to the time of his death, had resided and 
been without the limits of the said State of Texas and with-
in the said city of Philadelphia, State of Pennsylvania, and 
the said city of New York, in the State of New York; that 
Stuart Newell was never served with citation, process or other-
wise notified of the existence of said suit of Peter McGrael 
v. Stuart Newell j nor was he a party to said suit with his 
knowledge, consent or approval; nor did he submit himself 
to the jurisdiction of the said court; nor did he employ or
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authorize any one to represent him or enter an appearance 
in said suit; nor did he know of the existence of said suit in 
any manner until just prior to the institution of this suit.

“ That if any attorney appeared for said Stuart Newell in 
said suit he did so without any authority, permission, knowl-
edge, or consent of or from the said Stuart Newell, and that 
such appearance, if any there was, was through collusion with 
said attorney and plaintiff in said suit to injure and defraud 
the said Stuart Newell; and it was expressly denied that I. 
A. or J. A. Swett had any authority or permission from said 
Stuart Newell to enter an appearance in said cause, nor was 
such appearance on the part of the said I. A. or J. A. Swett 
done with the knowledge, consent or approval of said Stuart 
Newell; that at the time of the entry of said judgment said 
Stuart Newell had a meritorious defence to said suit, and was 
the owner in fee simple to the lands herein sued for by virtue 
of a deed of conveyance to him from said Peter McGrael, 
plaintiff in said suit, executed and delivered on August 9, 
1848, and that at no time since said date had said Peter 
McGrael any title or interest in the lands in controversy. 
Attached to plaintiffs’ said petition was a certified copy of the 
record in the case of Peter McGrael v. Stuart Newell in the 
district court of Brazoria County, Texas, to which was attached 
the certificate of the clerk that said record contained a full, 
true and correct copy of all the proceedings had in said suit, 
and which record was afterwards put in evidence on the trial 
by defendant.

“This record consisted of, 1st, a petition in the ordinary 
form of trespass to try title, in which Peter McGrael was 
plaintiff and Stuart Newell was defendant, and in which 
petition it was alleged that Peter McGrael was a resident 
citizen of the county of Brazoria, State of Texas, and that 
Stuart Newell was a resident citizen of the county of Brazo-
ria, State of Texas. A number of different tracts of land, 
one of which was situated in Brazoria County, were described 
in said petition, among them the land in controversy, which 
was alleged to be situated, then as now, in Harris County, 
Texas. Said petition likewise contained a prayer that Stuart
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Newell be cited to appear before the next term of the said dis-
trict court of said Brazoria County, and that he be condemned 
to restore to plaintiff’the peaceable possession of the said lands, 
and that he and all other persons be thereafter restrained 
from disturbing plaintiff in the possession and use thereof, 
and that defendant be condemned to pay plaintiff five thou-
sand dollars damages for taking possession of said tracts of 
land, and also be condemned to pay a reasonable rent for 
the same. Prayer was likewise made for general relief, and 
that plaintiff be quieted in his title and possession of the said 
land. This petition was filed on the 20th day of May, 1850, 
and contained the following indorsement: ‘ This suit is 
brought as well to try title as for damages. J. B. Jones, 
att’y for plaintiff.’

“ 2d. The following answer, filed May 20, 1850, viz.: 
“‘In the Honorable District Court, May Term, a .d . 1850.

Peter McGrael' 
v. > 

Stuart Newell. ,
“ ‘ And now comes the defendant, Stuart Newell, and says 

that the matters and things in plaintiff’s petition are not suffi-
cient in law for the plaintiff to have or maintain his said ac-
tion against this defendant. Wherefore he prays judgment.

(Signed) J. A. Swe tt ,
AtCy for Defendant.

“ ‘ And now, at this term of your honorable court, comes the 
said defendant, Stuart Newell, and defends, etc., and says that 
he denies all and singular the allegations in said plaintiff’s peti-
tion contained.

(Signed) J. A. Swett , 
At^y for Defendant.

“ ‘ And for further answer in this behalf the said defendant 
says that he is not guilty in manner and form as the said 
plaintiff in his said petition hath complained against him; and 
of this he puts himself upon the country.

(Signed) J. A. Swett ,
AtCy for Defendant?
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“ 3d. The following order of court:
‘ Peter McGrael'

v. * No. 1527.
Stuart Newell. .

Monda y , Kay 20,1850.
“ ‘ In this cause both parties being present, by their attor-

neys, the demurrer of defendant to plaintiff’s petition came on 
and, being heard by the court, was overruled.’

“ 4th. The following decree:
“ ‘ Peter McGrael'

v. * No. 1527.
Stuart Newell. .

Tuesday , Kory 21, 1850.
“ ‘ This day came the parties, by their attorneys, and the de-

murrer of the defendant being heard, the same was overruled; 
and thereupon came the following jury of good and lawful 
men, to wit (here follow names of the jurors), who, after hear-
ing the evidence and argument, thereupon returned the follow-
ing verdict:

“ ‘ We, the jury, find for the plaintiff, and that he recover 
the several tracts of land mentioned and described in the 
petition.

E. Giese cke , Foreman.

“ ‘ It is therefore ordered, adjudged and decreed by the court 
that the plaintiff do have and recover of and from the defend-
ant the several tracts of land in plaintiff’s petition mentioned 
and described and all thereof; that the said Stuart Newell be 
forever barred from having or asserting any claim, right or 
title to all or any portion of said tracts of land or any part 
thereof, and that the said plaintiff be forever quieted in the 
title and in the possession of all the aforesaid tracts of land. 
It is further considered by the court that the plaintiff recover 
of the defendant his costs of this suit, and that execution issue 
for the same.’

“ The defendants answered herein, demurring to the plain-
tiffs’ fifth amended original petition upon the ground that it 
appeared therefrom that the plaintiffs thereby attacked col-
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laterally and alleged to be void the judgment of the district 
court of Brazoria County, in the State of Texas, and within 
the said Eastern District thereof, a court of general jurisdic-
tion of the parties and the subject-matter connected with and 
involved in said judgment, and that said judgment was a 
domestic judgment, assailable only in a direct proceeding to 
impeach it, and that no proceeding had ever been taken to 
review, appeal from, vacate or qualify said judgment, and 
that plaintiffs’ right to do so is now barred by limitation 
and lost by laches. Defendants also answered by plea of 
not guilty and the statute of limitation of three, five and 
ten years.

“ Upon the trial of the case in the Circuit Court there was 
evidence offered by the plaintiffs tending to prove that Peter 
McGrael was the common source of title, and that, as alleged 
in plaintiffs’ petition, the land in controversy had been con-
veyed by said Peter McGrael to said Stuart Newell in fee 
simple in 1848, and that said Stuart Newell was not a citi-
zen nor a resident of the State of Texas at the time of the 
institution of the aforesaid suit of Peter McGrael v. said 
Stuart Newell in the district court of Brazoria County, Texas; 
that he was never served with any process of any character in 
said suit; that he had no knowledge of the institution of the 
said suit until many years thereafter; that J. A. Swett was 
not his attorney in said suit and had never been employed by 
him to represent him in said suit, and that any appearance 
made for him by said Swett in said suit was without the 
knowledge or consent of said Newell; that in said suit the 
property in controversy had not been taken into the posses-
sion of the court by attachment, sequestration or other pro-
cess ; that said Stuart Newell had never resided in Brazoria 
County, Texas; that he resided in Texas, in Galveston County, 
from April, 1838, to November, 1848; that he left Texas in 
November, 1848, and went to the city of Philadelphia, and 
resided there until 1853 or 1854, and from that time on up 
to the date of his death he had resided in the city of New 
York, in the State of New York, and during said years was 
first a citizen of the State of Pennsylvania whilst residing 

vol . cLxxm—36
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there, and then a citizen of the State of New York whilst 
residing there.

“ The evidence tending to establish the above facts was all 
objected to by the defendants upon the ground that said 
judgment in the case of Peter McGrael v. Stuart Newell was 
rendered by a domestic court of general jurisdiction, and that 
said Newell was sued as a citizen of said Brazoria County, and 
that the record in said suit showed that fact and showed that 
he was sued therein for the recovery of land, and that he had 
appeared by his attorney, demurred, pleaded and answered 
in the suit, and that his demurrer had been contested before 
the court and a hearing had on the case before a jury and that 
judgment was rendered in said suit for the plaintiff, and that 
said proceeding, judgment and record import absolute verity, 
and that want of jurisdiction in said court could not be estab-
lished outside of said record in a collateral proceeding such as 
the suit at bar.

“These objections were overruled, the evidence admitted, 
and defendants excepted thereto.

“ The issue of the validity of said judgment in the case of 
Peter McGrael v. Stuart Newell was submitted to the jury by 
the following charge of the court, viz.:

“ ‘ There are only two questions left to your consideration: 
First, whether or not the judgment rendered in Brazoria 
County May 21, 1850, in favor of Peter McGrael against 
Stuart Newell was procured without service and without the 
authorized appearance of Stuart Newell. If the evidence sat-
isfies your mind that Stuart Newell was not a party to the 
suit in fact — that is, was not served and did not enter his 
personal appearance, and did not authorize Mr. Swett to 
appear for him — you are instructed that the judgment is 
a nullity and the plaintiffs are entitled to recover this land, 
unless defendants have it by statute of limitations. If you 
determine from the testimony in this case that Stuart Newell 
was represented in that suit by Mr. Swett and he was author-
ized to represent him, in that event you need not consider the 
plea of limitation, but return a verdict for the defendants. If 
Mr. Swett was authorized to appear for Stuart Newell in the
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litigation, you need not consider the plea of limitation, but 
return a verdict for the defendants; but if you find from the 
testimony that Mr. Swett was not authorized to appear for 
him, then that judgment is a nullity and the title to this 
property would be in the executors of Stuart Newell, plain-
tiffs in this case, unless you find under the plea of limitation 
which I shall instruct you upon in favor of the defendants. 
If you find for the plaintiffs, the form of your verdict will be, 
“We, the jury, find for the plaintiffs against the defendants.” 
If you find for the defendants, the form of your verdict should 
be “We, the jury, find for the defendants the land described 
in the plaintiffs’ petition and against the plaintiffs;” and in' 
that event you are further directed to state whether or not 
you find the Brazoria County judgment was a valid or void 
judgment, and you will also state whether you find the de-
fendants have title to the property by limitation; and, if so, 
you will add, “We, the jury, find the defendants have the 
title to the property by reason of the five years’ limitation.” 
Those are two special findings, if you find for the defendants. 
If you find from the evidence in this case that Stuart Newell 
authorized Mr. Swett to appear for him in that case, the 
judgment is valid, but if you find he was not authorized to 
appear for him, then the judgment is a nullity. The burden of 
proof is upon the plaintiffs to show nullity of the judgment in 
Brazoria County.’

“To this charge of the court the defendants duly ex-
cepted and asked the court to give tQ the jury the following 
instructions:

“‘The judgment of the district court of Brazoria County, 
rendered on May 21, 1850, in the case of Peter McGrael v. 
Stuart Newell, put the title to the land now sued for in said 
McGrael, and McGrael’s deed to Westrope on March 2, 1860, 
put the title in Westrope, and defendants are entitled to your 
verdict, and you will find for them.’

“This instruction the court refused to give, and to this 
action of the court defendants duly excepted. The jury 
brought in the following verdict: ‘We, the jury, find for 
the plaintiffs, as against the defendants, the lands described
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in plaintiffs’ petition; ’ which verdict was duly received and 
upon it judgment rendered for plaintiffs.

“ The defendants in time filed their bills of exception and 
this case was brought to this court by writ of error. Among 
other assignments of error it was complained that the Circuit 
Court had erred in overruling defendants’ demurrer to plain-
tiffs’ petition attacking the validity of said judgment in the 
case of Peter McGrael v. Stuart Newell and in permitting the 
introduction of the evidence hereinbefore recited and in chare1- o 
ing the jury as hereinbefore recited and in refusing to charge 
the jury as hereinbefore recited.

“ Whereupon, the court desiring the instruction of the hon-
orable Supreme Court of the United States for the proper de-
cision of the questions arising on the record, it is ordered that 
the following question be certified to the honorable the Su-
preme Court of the United States, in accordance with the 
provisions of section 6 of the act entitled ‘An act to establish 
Circuit Courts of Appeals and to define and regulate in cer-
tain cases the juridiction of the Circuit Courts of the United 
States, and for other purposes, approved March 3,1891,’ to wit:

“Was the judgment of the district court of Brazoria County, 
Texas, (said court being a court of general jurisdiction,) in 
the case of Peter NcGrael v. Stuart Newell, subject to collat-
eral attack in the United States Circuit Court for the Eastern 
District of Texas, sitting in the same territory in which said 
district court sat, in this suit, between a citizen of the State of 
New York and a citizen of the State of Texas, by evidence aVb- 
unde, the record of the state court showing that the defendant, 
Stuart Newell, in said suit in said state court was not a resi-
dent of the State of Texas at the time the suit was brought 
nor a citizen of said State, but a resident citizen of another 
State, and that he was not cited to appear in said suit, and 
that he did not have any knowledge of said suit, and that he 
did not, in fact, appear in said suit, and that he did not author-
ize J. A. Swett, the attorney who purported to appear for him 
in said suit, to make any such appearance, and that the ap-
pearance by said attorney was made without his knowledge 
or consent.”
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Hr. F. Charles Hume for Cooper and others.

No appearance for Newell.

Mr . Chief  Just ice  Fulle r , after stating the case, delivered 
the opinion of the court:

The question is whether the judgment entered by the dis-
trict court of Brazoria County, Texas, in favor of McGrael 
and against Newell, was open to the attack made upon it in 
the Circuit Court of the United States for the Eastern District 
of Texas. The record of the suit in which that judgment was 
entered showed a petition in the ordinary form of trespass to 
try title, filed May 20, 1850, alleging McGrael and Newell to 
be resident citizens of the county of Brazoria, Texas, and de-
scribing several different tracts of land, one of which was sit-
uated in Brazoria County, and, among the others, the tract in 
controversy, which was alleged to be situated then as now in 
Harris County7, Texas ; a demurrer and pleas signed by a per-
son as “ att’y for defendant,” filed the same day; a verdict 
and judgment against Newell rendered and entered May 21, 
1850. The record does not show that any process was issued 
on the petition and served on Newell, or any notice given to 
Newell by publication or otherwise; or affirmatively that the 
person signing the demurrer and pleas was authorized to do so.

The evidence on the trial of the present case in the Circuit 
Court must be taken as establishing that Newell was not a 
citizen nor a resident of Texas at the time the suit was com-
menced in the Brazoria County district court; that he was 
never served with any process in that suit and had no knowl-
edge of its institution until many years thereafter; that the 
person who signed the pleadings for defendant was not New-
ell’s attorney and had never been employed by him to repre-
sent him, and that any appearance made for Newell in the 
suit was without his knowledge or consent; that in that suit 
the property in controversy was not taken into the possession 
of the court by attachment, sequestration or other process; 
that Newell had never resided in Brazoria County, Texas, 
though he had resided in Galveston County prior to Novem-
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ber, 1848, when he went to the city of Philadelphia, and re-
sided there until 1853 or 1854, when he removed to the city 
of New York, where he resided up to the date of his death in 
1891; and that during the period from November, 1848, to 
1891 he was first a citizen and resident of Pennsylvania and 
then a citizen and resident of New York. This evidence was 
objected to on the ground that the judgment was rendered by 
a domestic court of general jurisdiction, and that want of 
jurisdiction cannot be established alixhnde the record in a 
collateral proceeding.

In Thompson n . Whitman, 18 Wall. 457, a leading case in 
this court, it was ruled that “ neither the constitutional provi-
sion that full faith and credit shall be given in each State to 
the public acts, records and judicial proceedings of every other 
State, nor the act of Congress passed in pursuance thereof, pre-
vents an inquiry into the jurisdiction of the court by which 
a judgment offered in evidence was rendered; ” that “ the rec-
ord of a judgment rendered in another State may be contra-
dicted as to the facts necessary to give the court jurisdiction; 
and if it be shown that such facts did not exist, the record will 
be a nullity, notwithstanding it may recite that they did exist;” 
and that “ want of jurisdiction may be shown either as to the 
subject-matter or the person, or, in proceedings in rem, as to 
the thing.”

But while these propositions are conceded, it is insisted that 
the Circuit Court of the United States for the Eastern District 
of Texas was bound to treat this judgment rendered by one of 
the courts of the State of Texas as if it were strictly a domestic 
judgment drawn in question in one of those courts, and to hold 
that it. therefore could not be assailed collaterally.

We are of opinion that this contention cannot be sus-
tained, and that the courts of the United States sitting in 
Texas are no more shut out from examining into jurisdiction 
than if sitting elsewhere, or than the courts of another State. 
A domestic judgment is the judgment of a domestic court, and 
a domestic court is a court of a particular country or sover-
eignty. Undoubtedly the judgments of courts of the United 
States are domestic judgments of the Nation, while in the par-
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ticular State in which, rendered they are entitled to be regarded 
as on the same plane in many senses as judgments of the State; 
and so the judgments of the courts of the several States are 
not to be treated by each other or by the courts of the United 
States as in every sense foreign judgments. But the courts of 
the United States are tribunals of a different sovereignty, and 
exercise a distinct and independent jurisdiction from that 
exercised by the state courts, and this is true in respect of the 
courts of the several States as between each other. And the 
courts of the United States are bound to give to the judg-
ments of the state courts the same faith and credit that 
the courts of one State are bound to give to the judgments of 
the courts of her sister States.

The same rule applies to each, and the question of jurisdic-
tion is open to inquiry even when the judgment of the court 
of a State comes under consideration in a court of the United 
States, sitting in the same State. Christmas v. Nusselt, 5 Wall. 
290; Galpin v. Page, 18 Wall. 350; Pennoyer v. Neff, 95 U. S. 
714; Hart v. Sansom, 110 U. S. 151; Goldey v. Morning News, 
156 U. S. 518.

In Pennoyer v. Neff, Mr. Justice Field, after discussing the 
question how far a judgment rendered against a non-resident, 
without any service upon him, or his personal appearance, was 
entitled to any force in the State in which it was rendered, 
said: “ Be that as it may, the courts of the United States are 
not required to give effect to judgments of this character when 
any right is claimed under them. Whilst they are not foreign 
tribunals in their relations to the state courts, they are tribu-
nals of a different sovereignty, exercising a distinct and inde-
pendent jurisdiction, and are bound to give to the judgments 
of the state courts only the same faith and credit which the 
courts of another State are bound to give to them.” 95 U. S. 
732.

And in Goldey v. Morning News, 156 U. S. 518, 521, where 
the authorities are extensively cited, Mr. Justice Gray said: 
“It is an elementary principle of jurisprudence, that a court 
of justice cannot acquire jurisdiction over the person of one 
who has no residence within its territorial jurisdiction, except
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by actual service of notice within the jurisdiction upon him or 
upon some one authorized to accept service in his behalf, or by 
his waiver, by general appearance or otherwise, of the want 
of due service. Whatever effect a constructive service may 
be allowed in the courts of the same government, it cannot 
be recognized as valid by the courts of any other government. 
. . . For example, under the provisions of the Constitution 
of the United States and the acts of Congress, by which judg-
ments of the courts of one State are to be given full faith and 
credit in the courts of another State, or of the United States, 
such a judgment is not entitled to any force or effect, unless 
the defendant was duly served with notice of the action in 
which the judgment was rendered, or waived the want of such 
notice. ... If a judgment is rendered in one State against 
two partners jointly, after serving notice upon one of them 
only, under a statute of the State providing that such service 
shall be sufficient to authorize a judgment against both, yet 
the judgment is of no force or effect in a court of another 
State, or in a court of the United States, against the partner 
who was not served with process. ... So a judgment 
rendered in a court of one State, against a corporation neither 
incorporated nor doing business within the State, must be re-
garded as of no validity in the courts of another State, or of 
the United States, unless service of process was made in the 
first State upon an agent appointed to act there for the cor-
poration, and not merely upon an officer or agent residing in 
another State, and only casually within the State, and not 
charged with any business of the corporation there. . . . 
The principle which governs the effect of judgments of one 
State in the courts of another State is equally applicable in 
the Circuit Courts of the United States, although sitting in 
the State in which the judgment was rendered. In either 
case, the court the service of whose process is in question, and 
the court in. which the effect of that service is to be deter-
mined, derive their jurisdiction and authority from different 
governments.”

It must be remembered that this action was commenced by 
Newell as a citizen of New York against citizens of Texas, m o
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the exercise of a right secured to him by the Constitution of 
the United States, and it would go far to defeat that right 
if it should be held that he was cut off in the Circuit Court 
from proving that he was not a citizen and resident of Texas 
when the controverted action was commenced, and that he 
had not authorized any attorney to appear for him in that 
action. As any provisions by statute for the rendition of judg-
ment against a person not a citizen or resident of a State, and 
not served with process or voluntarily appearing to an action 
against him therein, would not be according to the course of 
the common law, it must follow that he would be entitled 
to show that he was not such citizen or resident, and had not 
been served or appeared by himself or attorney.

Accordingly, it was held in Needham v. Thayer, 147 Mass. 
536, that a defendant in an action brought in Massachusetts 
on a judgment inpersonam in that State, might set up in de-
fence that he was at the time the original action was brought 
a non-resident, and neither was served personally with process 
nor appeared therein.

And so in New York, when a judgment of a court of that 
State was drawn in question, which had been entered against 
a non-resident, who was not during the pendency of the pro-
ceedings within the jurisdiction of the State. Vilas v. Platts-
burgh and Montreal Railroad Company, 123 N. Y. 440. There 
the rule that domestic judgments against a party not served, 
but for whom an attorney appeared without authority, can-
not be attacked collaterally, was adhered to; yet the Court of 
Appeals declined to apply it to a case where the defendant 
was a non-resident and not within the jurisdiction during the 
pendency of the proceedings, such judgments being held to 
be not strictly domestic but to fall within the principle ap-
plicable to judgments of the courts of other States, in respect 
of which Andrews, J., delivering the opinion of the court, 
said: “ It is well settled that in an action brought in our courts 
on a judgment of a court of a sister State the jurisdiction of 
the court to render the judgment may be assailed by proof 
that the defendant was not served and did not appear in the 
action, or where an appearance was entered by an attorney,
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that the appearance was unauthorized, and this even where the 
proof directly contradicts the record.”

We do not understand any different view to obtain in Texas. 
In Fowler v. Morrill, 8 Texas, 153, it was held that the ac-
ceptance of service of process by an attorney is only prima 
facie evidence of his authority. In Parker v. Spencer, 61 
Texas, 155, the court decided that a judgment did not affect 
a party who had not been served, but who on the record ap-
peared by an attorney not authorized to so appear, and it was 
said : “ And as he had not been made a party to the suit by 
any of the modes known to the law, he could not be bound by 
the judgment. But he had the option either to have it vacated 
by direct proceeding or else to treat it as void in any collateral 
proceeding where rights might be asserted against him by rea-
son of the same.”

In Bender n . Damon, 72 Texas, 92, which is much in point, 
Chief Justice Stayton states the case as follows:

“ The petition alleges substantially the facts necessary to be 
alleged in an action of trespass to try title, and the petition 
was so endorsed. Had it done this and no more, there could 
have been no ground for controversy in the court below as to 
its jurisdiction to hear and determine the cause, nor as to the 
sufficiency of the petition on general demurrer. The appel-
lant, however, sought to remove cloud from his title, which a 
judgment in his favor in an action of trespass to try title would 
have accomplished as against the defendants, and to obtain 
this relief he undertook to show that appellees were claiming 
under a sheriff’s sale and deed under an execution issued from 
the district court for Navarro County, on a judgment rendered 
by that court against him and in favor of S. J. T. Johnson, all 
of which he claimed were invalid.

“ Some of the facts which he alleged to show the invalidity 
of that judgment, execution and sale, were such as might en-
title him, by a proper proceeding, to have had them vacated, 
but not such as to render them void.

“ The petition, however, went further, and alleged facts 
which, if true, would render the judgment void. It alleged 
that the plaintiff was a non-resident of this State; that he
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never was cited to appear, and did not appear in person or by 
attorney in the proceeding in which the judgment in favor of 
Johnson and against himself was rendered; and that appel-
lees claimed through an execution and sale made under a judg-
ment so rendered. If these averments be true the judgment 
was void, and no one could acquire rights under it.”

We think the Circuit Court was clearly right in admitting 
evidence to contradict the recital that Newell was a citizen 
and resident of Texas, and to show that the attorney had no 
authority to represent him.

Nor can this judgment be held conclusive on the theory 
that the suit of McG-rael v. Newell was in the nature of a 
proceeding in rem. The property was not taken into custody 
by attachment, or otherwise, and the suit depended entirely 
on the statutes of Texas providing the procedure for the trial 
of the title to real estate, which contained at that time no par-
ticular provision for bringing in non-residents of the State. 
There was a statute providing generally that in suits against 
non-residents service could be had by publication, and that 
statute provided that if the plaintiff, or his agent, or attorney, 
when the suit was instituted, or during its progress, made affi-
davit before the clerk of the court that defendant was not a 
resident of the State of Texas, or that he was absent from the 
State, or that he was a transient person, or that his residence 
was unknown, then a citation should issue which should be 
published in a newspaper. Acts Texas, 1848, 106, c. 95. This 
statute was applicable to all suits, and so far as actions against 
non-residents were personal, judgment on citation by publica-
tion would not be conclusive. And the law also required that 
where any judgment was rendered on service by publication, 
the court should make out and incorporate with the records 
of the case a statement of the facts proven therein on which 
the judgment was founded. Acts Texas, 1846, 395. It is true 
that “ it was within the power of the legislature of Texas to 
provide for determining and quieting the title to real estate 
within the limits of the State and within the jurisdiction of 
the court, after actual notice to all known claimants, and 
notice by publication to all other persons.” Hamilton v.
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Brown, 161 U. S. 256, 274; Arndt v. Griggs, 134 IT. S. 316. 
But it would seem that there was no such statute at the time 
of the commencement of the McGrael suit, and that suit could 
only be regarded as a personal action and coming within the 
rule laid down in Pennoyer v. Neff, 95 IT. S. 714.

Moreover, the record in NcGrael v. Newell shows that the 
suit was not brought as against a non-resident of the State, 
it being alleged in plaintiff’s petition that defendant resided 
in Brazoria County, Texas. So that even if it were held that 
the statutes of the State, taken together, authorized suits of 
this character to be brought against non-residents as proceed-
ings in rem, this cannot be asserted as to this suit; and it 
affirmatively appeared that no citation by publication could 
have been had. The citation prayed for was to be addressed 
to the proper officer of Brazoria County, to be served on 
defendant as a resident of that county; no citation by pub-
lication was asked for, and no record of the facts on which 
the case was tried was kept as required by statute, and the 
whole case was tried as a case against a resident of Brazoria 
County appearing by attorney. The statute at that time pro-
vided that “ any party to a suit, his agent or attorney, may 
waive the necessity of the issuance or the service of any writ 
or process required to be served on him in the suit, and accept 
such service thereof; provided, that such waiver or acceptance 
shall be made in writing, signed by such party, his agent or 
attorney, and filed among the papers of the suit, as a record.” 
Acts Texas, 1846, 367. The record here showed no such ac-
ceptance or waiver of service.

Treated as a personal action, brought as against a resident, 
when the facts appeared that defendant was not a resident of 
the State of Texas and was not served in that State, and had 
not appeared by attorney, then the judgment ceased to be 
binding. The result is the same if the suit were regarded as 
brought under a statute making provision for the bringing of 
suits to settle the title to lands in Texas, since that proceeding 
would have been purely statutory, and not according to the 
course of the common law, and the record did not show that it 
was instituted in the manner required by the statute, or ap-
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pearance had or waived as required, or that the jurisdiction 
of the court in fact so attached as to authorize the court to 
render the judgment. Galpin v. Page, 18 Wall. 350.

It follows that the question propounded must be
Answered in the affirmative.

POPE v. LOUISVILLE, NEW ALBANY & CHICAGO 
RAILWAY COMPANY.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE SEVENTH

CIRCUIT.

No. 803. Submitted January 80,1899. — Decided April 3,1899.

When the jurisdiction of a Circuit Court of the United States depends on 
diverse citizenship, its decree is made final by the act of March 3, 1891, 
c. 517, 26 Stat. 826.

When an action or suit is commenced by a receiver, appointed by a Circuit 
Court, to accomplish the ends sought and directed by the suit in which 
the appointment was made, such action or suit is regarded as ancillary, 
so far as the jurisdiction of the Circuit Court, as a court of the United 
States, is concerned; and where the jurisdiction of the main suit is 
predicated on diversity of citizenship, and the decree therein in the 
Circuit Court of Appeals therefore becomes final, the judgment and 
decrees in the ancillary litigation are also final.

The suits in which this receiver was appointed were in the nature of 
creditors’ bills, and the only ground of Federal jurisdiction set up in 
them was diversity of citizenship; and as, if the decrees therein had 
been passed upon by the Circuit Court of Appeals, its decision would 
have been final, the same finality attaches to the decree of the Circuit 
Court of Appeals in this suit.

Ball  and Pettit filed their bill in the Circuit Court of the 
United States for the Northern District of Illinois alleging 
that Ball was a citizen of Indiana and that Pettit was a citi-
zen of Wisconsin, and that defendants were citizens of Indi-
ana and Illinois, which suit was discontinued as to Ball, 
leaving Pettit, a citizen of Wisconsin, the sole complainant. 
Pope was appointed, in substitution for one Fish, receiver of the
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Chicago and South Atlantic Railroad Company of Illinois, the 
order containing, among other things, the following :

“ And it is further ordered that the defendant, the said Chi-
cago and South Atlantic Railroad Company, or whoever may 
have possession thereof, do assign, transfer and deliver over to 
such receiver under the direction of Henry W. Bishop, a mas-
ter in chancery of this court, all the property, real and per-
sonal, wheresoever found in this district, and all contracts for 
the purchase of land, and all other equitable interests, things 
in action, and other effects which belonged to, or were held 
in trust for, said defendant railroad company, or in which it 
had any beneficial interest, including the stock books of said 
railroad company, in the same condition they were at the 
time of exhibiting the said bill of complaint in this cause, 
except as far as necessarily changed in the proper manage-
ment of said road, or in which it now has any such interest, 
and that said defendant, Chicago and South Atlantic Railroad 
Company, deliver over, in like manner all books, vouchers, 
bills, notes, contracts and other evidences relating thereto, 
and also the stock books of said railroad company.

“ And it is further ordered that the said receiver have full 
power and authority to inquire after, receive and take posses-
sion of all such property, debts, equitable interests, things in 
action, and other effects, and for that purpose to examine said 
defendant, its officers and such other persons as he may deem 
necessary on oath before said master from time to time.”

Afterwards a further order was entered, nunc pro tunc, as 
follows :

“ And now comes the receiver, Charles E. Pope, of said Chi-
cago and South Atlantic Railroad Company, and on his appli-
cation it is ordered and directed that said receiver have full 
power and authority to bring and prosecute any and all neces-
sary suits for the collection of any claims, choses in action 
and enforcement of any and every kind and nature, and to 
defend all suits and actions touching the rights or interests of 
the property or effects of any kind in his possession or under 
his control as receiver. This order to be entered now as of the 
date of his appointment and qualification as receiver.”
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Soon after, Pettit filed his bill in the Circuit Court of the 
United States for the district of Indiana, averring that he was 
a citizen of the State of Wisconsin, against “ the said Chicago 
and South Atlantic Railroad Company, a corporation organ-
ized under the laws of the State of Indiana and State of Illi-
nois, by the consolidation of an Illinois corporation of the 
same name of defendant herein, and an Indiana corporation 
known as ‘ the Chicago and South Atlantic Railroad Company 
of Indiana.’ ” Pope was appointed receiver on that bill, the 
order being similar in its terms to that entered in the Circuit 
Court for the Northern District of Illinois. After such ap-
pointment, and on July 12, 1881, Pope, as receiver, filed his 
bill of complaint in the Circuit Court for the District of Indi-
ana, seeking to recover certain property and property rights 
held and claimed by certain of the defendants, which appellant 
claimed belonged to the Chicago and South Atlantic Railroad 
Company and to the ownership of or right to which he had 
succeeded as such receiver.

The amended bill on which the cause was heard stated that 
“ Your orator, Charles E. Pope, who is receiver of the Chi-
cago and South Atlantic Railroad Company, and who is a 
citizen of the State of Illinois, brings this his amended bill of 
complaint — leave therefor having been granted by this hon-
orable court — against” certain companies and individuals, 
severally citizens of the States of Indiana, Ohio, New York 
and Kentucky; that he was appointed receiver of the Atlantic 
Company by the Circuit Court of the United States for the 
Northern District of Illinois, and also receiver by the Circuit 
Court of Indiana; and that he was authorized by the express 
orders of both courts, appointing him receiver, “ to bring all 
suits necessary and proper to be brought to recover possession 
of said estate and effects and to enforce all claims,” etc.

The cause went to hearing, and a money decree was ren-
dered by the Circuit Court in favor of Pope, receiver, against 
appellee, which appellee was adjudged by that decree to pay. 
An appeal having been prosecuted to the Circuit Court of 
Appeals for the Seventh Circuit, a motion was made to dis-
miss the appeal for want of jurisdiction, and the motion over-



576 OCTOBER TERM, 1898.

Opinion of the Court.

ruled. On final hearing the decree of the Circuit Court was 
reversed by the Circuit Court of Appeals, with instructions to 
dismiss the amended bill. The opinion of the Circuit Court of 
Appeals was filed June 12, 1897. 53 U. S. App. 332. There-
after a petition for a rehearing was filed and denied. Subse-
quently Pope, receiver, applied to this court for a writ of 
certiorari, which application was denied March 7, 1898. 169 
U. S. 737. On March 23 Pope moved the Circuit Court of 
Appeals for leave to file a second petition for rehearing, and 
the motion was overruled. Pope then applied to the Circuit 
Court of Appeals for an appeal to this court, which was 
granted, and the appeal having been docketed, this motion 
to dismiss was made and duly submitted.

Mr. Henry TF. Blodgett, Mr. G. TK Kretzinger and Mr. 
E. C. Field for the motion.

Mr. John S. Miller opposing.

Mr . Chief  Justi ce  Fuller  delivered the opinion of the 
court.

If the decree of the Circuit Court of Appeals was made 
final by the act of March 3, 1891, c. 517, 26 Stat. 826, this 
appeal must be dismissed; and it was so made final if the 
jurisdiction of the Circuit Court depended entirely on diverse 
citizenship.

The Circuit Courts of the United States have original juris-
diction of suits of a civil nature, at law or in equity, by reason 
of the citizenship of the parties, in cases between citizens of 
different States, or between citizens of a State and aliens; 
and, by reason of the cause of action, “ in cases arising under 
the Constitution or laws of the United States, or treaties 
made or which shall be made under their authority,” as for 
instance suits- arising under the patent or copyright laws of 
the United States. Press Publishing Company v. Monroy 
164 U. S. 105.

Diversity of citizenship confers jurisdiction, irrespective of 
the cause of action. But if the cause of action arises under
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the Constitution, or laws, or treaties, of the United States, 
then the jurisdiction of the Circuit Court may be maintained 
irrespective of citizenship.

The Circuit Court undoubtedly had jurisdiction of this suit 
on the ground of diversity of citizenship, not only because 
that fact existed in respect of complainant and defendants, but 
because the suit was ancillary to those in which the receiver 
was appointed. When an action or suit is commenced by a 
receiver, appointed by a Circuit Court, to accomplish the ends 
sought and directed by the suit in which the appointment was 
made, such action or suit is regarded as ancillary so far as 
the jurisdiction of the Circuit Court as a court of the United 
States is concerned; and we have repeatedly held that juris-
diction of these subordinate actions or suits is to be attributed 
to the jurisdiction on which the main suit rested; and hence 
that where jurisdiction of the main suit is predicated on diver-
sity of citizenship, and the decree therein is, therefore, made 
final in the Circuit Court of Appeals, the judgments and 
decrees in the ancillary litigation are also final. Rouse v. 
Letcher, 156 U. S. 47; Gregory v. Van Ee, 160 U. S. 643; 
Carey v. Houston & Texas Railway Co., 161 U. S. 115. It 
is true that Rouse v. Letcher and Gregory v. Van Ee were 
proceedings on intervention, but Carey v. Houston Texas 
Railway Co. arose on an original bill in the nature of a bill 
of review. In that case we took occasion to quote from 
the opinion of Mr. Justice Miller in Minnesota Company v. 
St. Paul Company, 2 Wall. 609, in which the distinction is 
pointed out between supplemental and ancillary, and inde-
pendent and original, proceedings, in the sense of the rules 
of equity pleading, and such proceedings “ in the sense which 
this court has sanctioned with reference to the line which 
divides the jurisdiction of the Federal courts from that of the 
state courts.” Krippendorf v. Hyde, 110 U. S. 276; Pacific 
Railroad v. Missouri Pacific Railway, 111 U. S. 505, and 
other cases were cited; the bill held to be ancillary to the suit 
the decree in which was attacked; and the rule laid down in 
Rouse v. Letcher and Gregory n . Van Ee applied.

The suits in which this receiver was appointed were in the
vol . clxxii i—37
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nature of creditors’ bills alleging an indebtedness due from 
the Atlantic Company; the insolvency of that company; that 
certain corporations had in their possession assets of the 
Atlantic Company; and praying for the appointment of a 
receiver; the marshalling of assets; the winding up of the 
Atlantic Company, and the application of its assets to the 
payment of its debts. The only ground of Federal jurisdic-
tion set up in the bills was diversity of citizenship, and if the 
decrees therein had been passed on by the Circuit Court of 
Appeals, the decision of that court would have been final 
under the statute. And as this suit was in effect merely in 
collection of alleged assets of the Atlantic Company, it must 
be regarded as auxiliary, and the same finality attaches to the 
decree of the Circuit Court of Appeals, therein.

And this is true although another ground of jurisdiction 
might be developed in the course of the proceedings, as it 
must appear at the outset that the suit is one of that char-
acter of which the Circuit Court could properly take cogni-
zance at the time its jurisdiction is invoked. Colorado Central 
Mining Co. v. Turek, 150 U. S. 138; In re Jones, 164 U. S. 
691, 693; Third St. & Suburban Railway Co. v. Lewis, ante, 
456.

Some further observations may be usefully added, although 
what has been said necessarily disposes of the motion.

The receiver based his right of recovery on the alleged seiz-
ure by one of the defendant companies of certain rights of 
way, and grading done thereon by the Atlantic Company 
under two specified contracts, which seizure and appropriation 
were alleged to have been fraudulently and forcibly made; 
and it was averred that appellee, the Louisville, New Albany 
and Chicago Railroad Company, acquired title thereto and 
possession thereof through its consolidation with another of 
the defendant companies, which had acquired its title and 
possession through the foreclosure of a mortgage given by the 
company which had made the seizure. The bill nowhere 
asserted a right under the Constitution or laws of the United 
States, but proceeded on common law rights of action. We 
cannot accept the suggestion that the mere order of a Federal
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court, sitting in chancery, appointing a receiver on a creditor’s 
bill, not only enables the receiver to invoke Federal jurisdic-
tion, but to do this independently of the ground of jurisdiction 
of the suit in which the order was entered, and thereby affect 
the finality of decrees in the Circuit Court of Appeals in pro-
ceedings taken by him. The validity of the order of appoint-
ment of the receiver in this instance depended on the juris-
diction of the court that entered it, and that jurisdiction, as 
we have seen, depended exclusively upon the diverse citizenship 
of the parties to the suits in which the appointment was made.

The order, as such, created no liability against defendants, 
nor did it tend in any degree to establish the receiver’s right 
to a money decree, nor to any other remedy prayed for in 
the amended bill. The liability of defendants arose under 
general law, and was neither created nor arose under the 
Constitution or laws of the United States.

In Bausman n . Dixon, 173 U. S. 113, we have ruled that 
a judgment against a receiver appointed by a Circuit Court of 
the United States, rendered in due course in a state court, 
does not per se involve the denial of the validity of an 
authority exercised under the United States, or of a right or 
immunity specially set up and claimed under a statute of the 
United States. That was an action to recover damages for 
injuries sustained by reason of the receiver’s negligence in 
operating a railroad company of the State of Washington, 
though the receiver was the officer of the Circuit Court, and 
we said: “ It is true that the receiver was an officer of the 
Circuit Court, but the validity of his authority as such was 
not drawn in question, and there was no suggestion in the 
pleadings, or during the trial, or, so far as appears, in the 
state Supreme Court, that any right the receiver possessed 
as receiver was contested, although on the merits the employ-
ment of plaintiff was denied, and defendant contended that 
plaintiff had assumed the risk which resulted in the injury, 
and had also been guilty of contributory negligence. The 
mere order of the Circuit Court appointing a receiver did not 
create a Federal question under section 709 of the Revised 
Statutes, and the receiver did not set up any right derived
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from that order, which he asserted was abridged or taken 
away by the decision of the state court. The liability to 
Dixon depended on principles of general law applicable to the 
facts, and not in any way on the terms of the order.” That 
was indeed a writ of error to a state court, but the reasoning 
is applicable here. Pope was appointed receiver by an inter-
locutory order of the Circuit Court in the exercise of its 
general equity powers. He did not occupy the position of a 
receiver of a corporation created under Federal law as in 
Texas and Pacific Railway v. Cox, 145 U. S. 593; or of a 
marshal of the United States as in Feibelman v. Packard, 
109 U. S. 421; or of a receiver of a national bank as in Ken-
nedy v. Gibson, 8 Wall. 498. Nor did his cause of action 
originate or depend on the order of appointment, or assign-
ments made to him by the Atlantic Company pursuant to that 
order. Nor was any right claimed by him by virtue of his 
order of appointment or of his deeds of assignment denied 
or alleged to have been denied. The decrees of the Circuit 
Court and of the Circuit Court of Appeals dealt solely with 
the alleged rights of the Atlantic Company as against certain 
Indiana corporations. It is impossible to hold that these 
orders of appointment were equivalent to laws of the United 
States within the meaning of the Constitution.

We agree with counsel for appellee that Provident Savings 
Society v. Ford, 114 U. S. 635, 641, is in point in this aspect 
of the case. There it was ruled that “ the fact that a judg-
ment was recovered in a court of the United States does not, 
in a suit upon that judgment, raise a question under the laws 
of the United States within the meaning of the act of March 
3, 1875.” That was a writ of error to the Supreme Court of 
the State of New York to review a judgment of that court 
denying a motion for the removal of the cause to the United 
States Circuit Court. Mr. Justice Bradley delivered the 
opinion, and; after pointing out that the alleged grounds of 
removal were insufficient, remarked: “ It is suggested, how-
ever, that a suit on a judgment recovered in a United States 
court is necessarily a suit arising under the laws of the United 
States, as much so as if the plaintiff or defendant were a cor-
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poration of the United States; and hence that such a suit is 
removable under the act of March 3, 1875. It is observable 
that the removal of the cause was not claimed on any such 
broad ground as this; but, so far as the character of the case 
was concerned, only on the ground that the defendant had a 
defence under Rev. Stat. § 739, specifying what the defence 
was; and we have already shown that that ground of re-
moval, as stated in the petition, was insufficient. But con-
ceding that the defendant is now entitled to take its position 
on the broader ground referred to, is it tenable and sufficient 
for the purpose? What is a judgment, but a security of record 
showing a debt due from one person to another? It is as 
much a mere security as a Treasury note, or a bond of the 
United States. If A brings an action against B, trover or 
otherwise, for the withholding of such securities, it is not 
therefore a case arising under the laws of the United States, 
although the whole value of the securities depends upon the 
fact of their being the obligations of the United States. So 
if A have title to land by patent of the United States and 
brings an action against B for trespass or waste, committed 
by cutting timber, or by mining and carrying away precious 
ores, or the like, it is not therefore a case arising under the 
laws of the United States. It is simply the case of an ordinary 
right of property sought to be enforced. A suit on a judg-
ment is nothing more, unless some question is raised in the 
case (as might be raised in any of the cases specified), dis-
tinctly involving the laws of the United States — such a 
question, for example, as was ineffectually attempted to be 
raised by the defendant in this case. If such a question were 
raised then it is conceded it would be a case arising under the 
laws of the United States. . . . Without pursuing the 
subject further, we conclude with expressing our opinion that 
this last ground of removal, like those already considered, 
was insufficient.”

In Cooke v. Avery, 147 U. S. 375, jurisdiction was sustained 
on the ground that the plaintiff’s title was derived through 
the enforcement of a lien, the validity of which depended on 
the laws of the United States and the rules of the Circuit
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Court, and their construction and application were directly 
involved. |

Appeal dismissed.

Me . Just ice  Beown  took no part in the consideration and 
disposition of this motion.

GUARANTEE COMPANY v. MECHANICS’ SAVINGS 
BANK AND TRUST COMPANY.

CEETIOEAEI TO THE CIECUIT COUET OF APPEALS FOE THE SIXTH

CIECUIT.

No. 224. Argued March 16,1899. — Decided April 8,1899.

A Circuit Court of Appeals is without jurisdiction to review a decree of a 
Circuit Court when that decree, as in this case, was not a final one.

The  case is stated in the opinion.

Mr. William L. Granbery for the Guarantee Company. 
Mr. Albert D. Marics was on his brief.

Mr. Edward H. East for Savings Bank & Trust Co.

Me . Just ice  Hablak  delivered the opinion of the court.

The plaintiff in this suit — originally brought in the Chan-
cery Court at Nashville, Tennessee, and subsequently removed 
into the Circuit Court of the United States for the Middle Dis-
trict of Tennessee — is the Mechanics’ Savings Bank and Trust 
Company, a Tennessee corporation suing to the use of James 
J. Prior, assignee, under a general assignment of all the assets, 
rights and credits of that company in trust for the benefit of 
creditors.

The principal defendant is the Guarantee Company of North 
America, a corporation created under the laws of the Domin-
ion of Canada.

From January 16, 1888, to January 1, 1893, Schardt was
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teller and collector and from the latter date until his death 
was cashier of the plaintiff company.

The object of the present suit is to have an accounting and 
a decree as to the amount due the plaintiff on two bonds ese^ 
cuted by the Guarantee Company of North America to the 
Mechanics’ Savings Bank and Trust Company; one, insuring 
the latter corporation against such pecuniary loss as it might 
sustain on account of the fraudulent acts of Schardt as teller 
and collecter; the other, insuring the same corporation against 
pecuniary loss by reason of fraudulent acts by him in his office 
of cashier.

The bill alleges that while acting as teller and collector of 
the plaintiff company Schardt fraudulently embezzled of its 
moneys the sum of $78,956.11, of which $50,856.77 was em-
bezzled during the year ending January 1, 1893; and that 
during the period covered by the bond insuring his fidelity as 
cashier he fraudulently appropriated of the plaintiff’s moneys 
the sum of $22,817.30.

The bill also alleged that a few days before his death 
Schardt assigned to the plaintiff company, as additional in-
demnity for the losses he had brought upon it, certain policies 
on his life amounting to $80,000; that upon those policies 
$20,000 had been collected, and the residue was in dispute; 
and that Schardt did not give any direction as to which of the 
bonds insuring his fidelity the insurance moneys when col-
lected should be applied.

The Guarantee Company in its answer insisted that by rea-
son of the violation of the terms and conditions upon which 
the bonds in question were issued it was not liable to the 
plaintiff in any sum.

By the decree in the Circuit Court it was adjudged that 
the amount embezzled by Schardt during the years 1890 and 
1891 had been paid out of the assets and collections transferred 
by him to the bank just before his death; that his embezzle-
ments from and after September 1,1890, and up to January 1, 
1893, amounted, principal and interest, to $52,736.17, while his 
embezzlements during his term as cashier amounted, principal 
and interest, to $23,128.69 ; and that the total amount, princi-
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pal and interest, of all his embezzlements while occupying the 
two positions of teller and cashier, was $107,223.36.

The decree continued:
“ It appearing that Schardt had assigned to the bank to 

indemnify it against loss, two lots of land assigned to J. B. 
Richardson and life insurance policies amounting to $80,000, 
some of which policies have been paid to the assignee without 
suit, and others are now in litigation in this court, or pending 
on appeal or writ of error to the appellate court of this circuit, 
held at Cincinnati, the court adjudges upon inspection of said 
guaranty bonds, their terms and various conditions, and the 
proof submitted, that the bank has complied with the same 
and all its undertakings thereunder, substantially; and that 
said Schardt embezzled and fraudulently appropriated the 
moneys of the bank while he filled said two positions, to the 
amounts named; and that interest should be calculated upon 
said sums from the end of his respective terms.

“The court, after considering the various and numerous 
defences set up by defendant company, why a recovery should 
not be had upon either of said bonds, or both, in favor of 
complainant, is pleased to disallow each and all of said de-
fences, and to order, adjudge and decree that complainant 
have its decree or judgment against the defendant, the Guar-
antee Company, upon each of said bonds with interest from 
the time the same should have been paid according to the 
terms of said bonds, and for the costs.

“ That complainant have judgment on the teller’s and col-
lector’s bond for the sum of ten thousand dollars principal and 
the further sum of seven hundred and seventy dollars, being 
interest at six per cent from 9th of April, 1894, to July 1, 
1895; and that complainant have judgment on the cashier’s 
bond against defendant Guarantee Company for the sum of 
twenty thousand dollars principal and the further sum of 
$1540.00 interest thereon from April 9, 1894, to July 1,189$, 
making in the aggregate of principal and interest on both 
bonds the sum of thirty-two thousand three hundred and ten 
dollars ($32,310.00) with interest thereon until paid, and the 
costs of this suit.
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« And the court orders and decrees that the liability of the 
defendant, the Guarantee Company, is secondary to that of 
John Schardt’s estate; and that the bank or its assignee shall 
account for' all collections realized on assets or collaterals 
turned over to the bank by said Schardt to reimburse it 
against his shortage, which it has collected, or with due 
diligence may collect hereafter; and for his fitness, and for 
convenience, H. M. Doak is appointed master commissioner 
to report the same to the next term of this court; and the 
court orders that the same be applied to the shortage of said 
Schardt in the order in which the same occurred, and in the 
meantime no execution will issue against defendants for the 
same, but only for the costs; and the court orders that this 
cause may be continued upon the docket of this court, for the 
purpose only of making any orders necessary to apply all 
collections from the assets of Schardt, held as collateral, in 
exoneration, to that extent, of the defendant company and of 
substituting the defendant to the rights of the bank, in case 
the recovery herein is collected or paid and any of said assets 
remain above the amount necessary to satisfy the shortage. 
But the case is retained for no other purpose, and the decree 
against defendant company is final as fixing its liability on 
the bonds to make good the shortage, whatever that may 
be. This decree is entered in lieu of one entered at a former 
day of the term and the decree formerly entered is hereby 
vacated.” 68 Fed. Rep. 459.

Upon appeal prosecuted by the Guarantee Company to the 
Circuit Court of Appeals the decree was affirmed. 54 U. S. 
App. 108. The case is here upon writ of certiorari.

The Circuit Court of Appeals was without jurisdiction to 
review the decree of the Circuit Court because that decree 
was not a final one. 26 Stat. 826, 828, c.517, § 6. The Cir-
cuit Court disallowed all of the defences made by the Guar-
antee Company and adjudged that upon the showing made 
that company was primarily liable to the extent of the pen-
alty of each bond, with interest. But the liability of the 
defendant company was held to be secondary to that of 
Schardt’s estate which was in course of administration, and
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the amount for which it could be held finally liable on execu-
tion was left to be ascertained by a master commissioner who 
was directed to take into account “ all collections realized on 
assets or collaterals turned over to the bank by Schardt to 
reimburse it against his shortage,” or which the bank “ with 
due diligence may collect hereafter;” and the case was re-
tained for the purpose of fixing the amount of this ultimate 
liability to make good Schardt’s shortage, “whatever that 
may be.” In effect, the Circuit Court only determined that 
none of the defences were good in law, and that the Guar-
antee Company was liable on its bonds for such sum as might 
thereafter be found to be due after crediting the amounts 
that might be realized from the assets turned over to the 
plaintiff bank by Schardt. Notwithstanding the company’s 
defences were adjudged to be bad in law, it remained for the 
Circuit Court by proper orders to accomplish the object of 
the suit, namely, to ascertain the amount for which the plain-
tiff was entitled to judgment and execution. When that 
amount is judicially ascertained and fixed by a final decree, 
the adjudication of the cause will be completed for all the 
purposes of an appeal; and if the decree be affirmed the Cir-
cuit Court will then have nothing to do but to carry it into 
execution. Railroad Co. v. Swasey, 23 Wall. 405, 409; Green 
v. Fisk, 103 U. S. 518, 519; Dainese v. Kendall, 119 U. S. 53, 
54; Lodge v. Twell, 135 U. S. 232, 235.

The decree of the Circuit Court of Appeals affirming the 
judgment of the Circuit Court is reversed for wa/nt of 
jurisdiction in the former court, and the cause is re-
manded with directions to dismiss the appeal prosecuted, 
to that court, and for such further proceedings in the Cir-
cuit Court as ma/y he consistent with law.



DULUTH & IRON RANGE RAILROAD CO. v. ROY. 587

Statement of the Case.

DULUTH AND IRON RANGE RAILROAD COM-
PANY v. ROY.

ERROR TO THE SUPREME COURT OF THE STATE OF MINNESOTA.

No. 221. Submitted March 10, 1899. —Decided April 8, 1899.

When a patent of public lands is obtained by inadvertence and mistake, to 
the injury of a person who had previously initiated the steps required by 
law to obtain possession and ownership of such land, the courts, in a 
proper proceeding, will divest or control the title thereby acquired, 
either by compelling a conveyance to such person, or by quieting his title. 

The claimant against the patent must so far bring himself within the laws 
as to entitle him, if not obstructed or prevented, to complete his claim.

Ard v. Brandon, 156 U. S. 537, is decisive of this case.

This  is an action to quiet title to the northwest quarter of 
section number three, in township number sixty-one, north 
of range number fifteen west of the fourth P. M., State of 
Minnesota.

It was brought in the district court of the eleventh judicial 
district of the State against the plaintiff in error and one John 
Megins. One Moses D. Kenyon was afterwards made a party.

The pleadings consisted of the complaint, separate answers 
of the defendants and replies of the plaintiff, (defendant in 
error,) which respectively set up the titles, interests and claims 
of the parties. As there is no point made on them, they are 
omitted.

The case was tried by the court without a jury and full 
findings of fact made, and judgment rendered in favor of the 
plaintiff, (defendant in error,) adjudging and decreeing him to 
be the equitable owner of the lands in controversy, and that 
the defendants “and all persons claiming by or through or 
under them be and they are hereby forever barred and pre-
cluded from having or claiming any right, title, lien or inter-
est in or to the said lands or any part thereof adverse to the 
plaintiff and parties claiming under him.”

From this judgment an appeal was taken to the Supreme 
Court, by which it was affirmed. 72 N. W. Rep. 794.

To the judgment of affirmance this writ of error is directed.
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The findings of the court established the following;
The lands were patented to the State of Minnesota by the 

United States as swamp and overflowed lands, and the plain-
tiff in error is the grantee of the State. The defendant in 
error claims under the homestead laws. At the time of the 
passage of the act of 1860, under which the patent was issued 
the lands were not swamp, wet or overflowed, or unfit for 
cultivation, but were and now are “ high, dry and fit for culti-
vation,” except four or five acres in the northwest corner. In 
May, 1883, the defendant in error, then being qualified to do 
so, settled upon the lands with the 'bona fide intention of 
acquiring the same under the laws of the United States, 
established his residence thereon, and has ever since contin-
ued to be in the actual, exclusive and notorious possession, 
maintaining his home there, and cultivating and improving 
the same. When defendant in error commenced his residence 
on the lands the plat of the survey of the township in which 
they were located had not been filed, but was filed subse-
quently, and after it was filed, to wit, on the 2d of July, 
1883, he went to the land office with the intention of en-
tering the lands under the homestead laws, and made a 
request to do so, but the land officers informed him that there 
was a mistake in the survey, and that in all probability a new 
survey would be ordered; that numerous protests had been 
made against the survey which were sufficient to raise the 
question of its accuracy ; that it was unnecessary for him to 
protest or file on the land, and advised him to wait until such 
protests were determined.

He was a foreigner, did not know the English language, nor 
was he familiar with the laws, rules and regulations relat-
ing to the disposition of the public lands, and relied upon the 
representations of the officers, and acted upon their advice.

On the 5th of August, 1884, he discovered that the State 
was claiming the lands as swamp lands; thereupon he duly 
made application to enter the same under the homestead laws, 
and tendered the fees to the local land officer. No adverse 
claim other than that of the State had arisen or was made to 
said lands, but his offer of entry was rejected on the ground
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that the same had inured to the State under the act of March 
12, I860, and that his application to enter the lands had not 
been made within three months after the filing of the town-
ship plat in the land office.

On the 6th of August, 1884, he duly filed contest, duly ap-
pealed from the rejection of his claim, which appeal and the 
affidavits attached were transmitted to the commissioner of 
the General Land Office, and were by him received and filed 
September 1, 1884. •

On the 23d of January, 1885, and while the appeal and 
contest were pending, the lands, through mistake and inad-
vertence, were patented to the State of Minnesota. The de-
fendants took conveyance of the lands with notice of the right, 
claim and interest of the plaintiff (defendant in error).

The assignments of error attack the conclusions of the state 
courts as erroneous, and specify as reasons (a) that the legal 
title to the lands was in plaintiff in error, and that there was 
no finding that there was a mistake of law or fraud on the 
part of the General Land Office of the United States or of 
any officers of the United States; (5) the finding that the 
patent to the State of Minnesota was issued through a mis-
take or inadvertence does not constitute a ground for adjudg-
ing defendant in error the equitable owner of the lands; (c) 
the defendant in error is not the real party in interest and 
never had the legal or equitable title to the land, the United 
States being the only party which could attack the patent to 
the State of Minnesota or invoke the action of the courts to 
determine its validity.

Mr. J. M. Wilson for plaintiff in error.

Mr. J. M. Vale and Mr. John Brennan for defendant in 
error.

Mr . Jus tice  Mc Kenna , after stating the facts, delivered the 
opinion of the court.

Do the facts entitle the defendant in error to the relief which 
was awarded him by the state courts 1
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It is now too well established to need argument to support 
or a citation of authorities, that when a patent is obtained from 
the United States by fraud, mistake or imposition, the ques-
tion thence arising becomes one of private right, and the 
courts in a proper proceeding and in execution of justice will 
divest or control the title, thereby acquired either by com-
pelling a conveyance to the plaintiff or by quieting his title 
as against the defendants, and enjoining them from asserting 
theirs. And in two late cases, Germania Iron Co. v. United 
States, 165 U. S. 379; Williams v. United States, 138 U. 8.514, 
it was decided that this power extends to cases in which the 
patent was issued by inadvertence and mistake, the grounds 
relied on in the case at bar.

The plaintiff in error, however, contends that defendant in 
error cannot invoke this doctrine because he is not in privity 
with the United States; that he has not proved or offered to 
prove or established, or even alleged in this case, the ultimate 
facts upon which alone his claim could be recognized or its 
validity established. In other words, that he has not made 
or has not offered to make final proof.

This contention is attempted to be supported by the princi-
ples announced in Bohall v. Dilla, 114 U. S. 47; Sparks v. 
Pierce, 115 U. S. 408; Lee n . Johnson, 116 U. S. 48. The 
principles are that to enable one to attack a patent from the 
Government he must show that he himself was entitled to it. 
It is not sufficient for him to show that there may have been 
error in adjudging the title to the patentee. He must show 
that by the law properly administered the title should have 
been awarded to him.

We do not question these principles, but they only mean 
that the claimant against the patent must so far bring himself 
within the laws as to entitle him, if not obstructed or pre-
vented, to complete his claim. It does not mean that at the 
moment of time the patent issued it should have been awarded 
to him. The acts performed by him may or may not have 
reached that completeness; may not have reached it, and yet 
justify relief, as in Ard n . Brandon, 156 U. S. 537, and in Morri-
son n . Stalnaker, 104 U. S. 213. And because of the well-estab-
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lished principle that where an individual in the prosecution of 
a right has done that which the law requires him to do, and he 
has failed to attain his right by the misconduct or neglect of 
a public officer, the law will protect him. Lytle n . Arkansas, 
9 How. 314.

It would be arbitrary to apply the principle to some acts 
and not to others — might destroy it utterly to require the per-
formance of all. But we are indisposed to extend the argu-
ment, because we regard Ard v. Brandon as decisive.

In that case the claimant against the patent, being qualified 
and entitled, offered to make final proof, and from the denial 
of the offer prosecuted appeals successively to the Commis-
sioner of the General Land Office and the Secretary of the 
Interior, and each decided against him. In this case defend-
ant in error, also being qualified and entitled, offered to enter 
the land, which offer was denied, and against the claim of the 
State of Minnesota he instituted a contest, which was pending 
in the General Land Office, when the patent was issued by 
inadvertence and mistake, and his right thereby defeated. 
We do not regard this difference in the cases substantial.

But it is urged defendant in error may not be able to make 
final proof, and that the Land Department, whose jurisdiction 
is exclusive, may determine the lands not to be swamp or 
overflowed. Neither supposition can be indulged. The find-
ings by the court show full qualification in the defendant in 
error and we cannot presume that the Land Department will 
find against the fact, which the state courts have found, that 
the lands “ were not, at the time of the passage of the act 
of March 12, 1860, nor were they ever nor are they now, 
swamp, wet or overflowed, or unfit for cultivation.”

In Ard n . Brandon relief was adjudged against title derived 
under patents — one from the State of land certified to it by 
the United States and one directly from the United States. 
Equally is the defendant in error entitled to relief against the 
title claimed by plaintiff in error.

Judgment affirmed.
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HENDERSON BRIDGE COMPANY v. HENDERSON 
CITY.

ERROR TO THE COURT OF APPEALS OF THE STATE OF KENTUCKY.

No. 82. Argued May 6,9,1898. —Decided April 3,1899.

This court has jurisdiction to review the final judgment of the state court 
in this case, for the purpose of ascertaining whether it deprived the 
defendants of any right, privilege or immunity set up by them under 
the Constitution of the United States.

The city of Henderson had authority to tax so much of the property of the 
Henderson Bridge Company as was permanently between low-water mark 
on the Kentucky shore and low-water mark on the Indiana shore of the 
Ohio River, it being settled that .the boundary of Kentucky extends to 
low-water mark on the Indiana shore.

The declaration of the state court that Kentucky intended by its legislation 
to confer upon the city of Henderson a power of taxation for local pur-
poses coextensive with its statutory boundary is binding in this court.

In order to bring taxation imposed by a State within the scope of the 
Fourteenth Amendment of the National Constitution, the case should 
be so clearly and palpably an illegal encroachment upon private rights 
as to leave no doubt that such taxation, by its necessary operation, is 
really spoliation under the guise of exerting the power to tax.

The taxation by the city as property of the Bridge Company, of the bridge 
and its appurtenances within the fixed boundary of the city, between 
low-water mark on the two sides of the Ohio River, was not a taking of 
private property for public use without just compensation, in violation 
of the Constitution of the United States.

The Bridge Company did not acquire by contract an exemption from local 
taxation in respect of its bridge situated between low-water mark on 
the two shores of the Ohio River.

The provision in the city’s charter that “no land embraced within the city’s 
limits, and outside of ten-acre lots as originally laid off, shall be assessed 
and taxed by the city council, unless the same is divided or laid out into 
lots of five acres or less, and unless the same is actually used and de-
voted to farming purposes,” has no reference to bridges, their approaches, 
piers, etc.

The power of Kentucky to tax this bridge is not affected by the fact that 
it was erected under the authority or with the consent of Congress.

The  statement of the case will be found in the opinion of 
the court.
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J/?. Malcolm Yeaman and Mr. William Lindsay for plain-
tiffs in error. Mr. II. W. Bruce and Mr. John W. Lockett were 
on their brief.

Mr. James W. Clay for defendant in error. Mr. J. F. Clay 
was on his brief.

Me . Justic e  Harlan  delivered the opinion of the court.

This case arises out of the taxation by the city of Hender-
son, a municipal corporation of Kentucky, of a railroad bridge 
(with its approaches, piers, etc.,) extending from a point within 
that city on the Kentucky shore across the Ohio River to low- 
water mark on the Indiana shore.

The property subjected to taxation belongs to the Hender-
son Bridge Company, a corporation of Kentucky, but is under 
the care, management and control of the Louisville and Nash-
ville Railroad Company, also a corporation of that Common-
wealth.

Those corporations insist that the final judgment of the 
Court of Appeals of Kentucky, here for review, affirming a 
judgment rendered in the circuit court of Henderson County, 
is in derogation of rights secured to them by the Constitution 
of the United States. The grounds upon which this conten-
tion rests will appear from the statement presently to be made 
of the history of the litigation between the city of Henderson 
and the corporations named in respect of taxes assessed upon 
the bridge property in question.

The city contends not only that the assessment of taxes 
upon this property was in all respects valid, but that the mat-
ters here in dispute, including the questions of constitutional 
law raised by the Bridge and Railroad Companies, have 
been conclusively determined in prior litigation between the 
parties.

The facts which it seems necessary to state in order to 
bring out clearly and fully the various questions raised by the 
pleadings and discussed by counsel are as follows:

The Henderson Bridge Company was incorporated by an 
act of the general assembly of the Commonwealth of Ken-

vol . cLxxm—38
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tucky approved February 9, 1872, c. 264, with authority to 
construct “a bridge across the Ohio River, extending from 
some convenient point within the corporate limits of the 
city of Henderson to some convenient point on the Indiana side 
of said river, opposite the city of Henderson.” Acts Kentucky 
1871-2, Vol. 1, 314.

The city’s boundary as defined by its charter granted Feb-
ruary 11, 1867, extended “ to low-water mark on the Ohio 
River on the Indiana shore,” and it had the power (with cer-
tain exceptions not material to be noticed here) to levy and 
collect taxes at a prescribed rate upon all property within its 
limits made taxable by law for state purposes.

In 1882 an ordinance was passed by the common council of 
the city granting to the Henderson Bridge Company the right 
“ to construct on or over the centre of Fourth street in the 
city of Henderson, and of the line thereof extended to low- 
water mark on the Indiana side of the Ohio River, such ap-
proaches, avenues, piers, trestles, abutments, toll-houses and 
other appurtenances necessary in the erection of and for the 
business of a bridge over the Ohio River, from a point in the 
city of Henderson to some convenient point on the Indiana 
side of said river, and for such purposes the use of said Fourth 
street is hereby granted, subject to the terms and conditions 
hereinafter expressed; ” also, the right “ to use the space be-
tween Water street in said city and low-water mark in the 
Ohio River, extending one hundred feet below the centre of 
Fourth street extended and three hundred feet above the 
centre of said street extended to the Ohio River for the 
purpose required by said company.” The company was also 
permitted to “ erect, or authorize or cause to be erected, grain 
elevators within said space above high-water mark, and may 
construct therefrom to the river such apparatus and ma-
chinery as may be necessary to convey grain from boats to 
such elevators* and may have the use of said space for the 
landing of boats laden with freight for such elevators and 
construct floating docks or use wharf boats within such space 
for the accommodation of such boats and the conduct of the 
business of such bridge and of the said elevators free of
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wharfage, subject to the terms and conditions hereinafter 
expressed.”

The fourth section of that ordinance declared that it should 
not be construed “ as waiving the right of the city of Hender-
son to levy and collect taxes on the approaches to said bridge, 
or any building erected by said Bridge Company within the 
corporate limits of said city, the bridge itself and all appur-
tenances thereto within the limits of said city.”

The fifth section provided that before any of the rights or 
privileges so granted should inure to the benefit of or vest in 
the Bridge Company the latter should by proper authority 
append to a certified copy of the ordinance their acceptance 
of and agreement to abide by and faithfully keep its terms 
and conditions, such acceptance and agreement to be acknowl-
edged by the proper authority of the company as provided in 
the case of a deed under the laws of Kentucky, and delivered 
to the clerk of the Henderson city council.

The Bridge Company duly accepted the ordinance with its 
terms and conditions, agreed to abide by and faithfully keep 
the same, and its acceptance was acknowledged and delivered 
to the city council.

In 1884, an agreement in writing was entered into between 
the Bridge Company and the Louisville and Nashville Rail-
road Company reciting that the former was about to proceed 
with the erection of a bridge over the Ohio River at or near 
Henderson, and of a railroad connecting the Henderson 
division of the Louisville and Nashville Railroad Company 
at Henderson with the South East and St. Louis Railway in 
or near Evansville, Indiana ; that certain railroads, including 
the Louisville and Nashville Railroad Company, had by agree-
ment guaranteed to the Bridge Company an income from 
traffic amounting to two hundred thousand dollars per 
annum; and that it was deemed for the interest of all parties, 
and had been requested by the bondholders under the mort-
gage placed on the bridge, that the Louisville and Nashville 
Railroad Company should assume the control, management 
and care of the track of said railroad so to be constructed, 
and should effect the usual repairs to such bridge caused by
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ordinary wear and tear, and pay taxes imposed on said track 
and the bridge on compensation being made therefor by the 
Bridge Company. By that agreement the Bridge Company 
undertook to pay the Railroad Company absolutely and in each 
year during the continuance of the agreement, in equal 
quarter-yearly payments, the sum of ten thousand dollars per 
annum, which amount or such parts thereof as were required 
the Railroad Company agreed to apply to the maintenance of 
the track and roadbed of said railroad in good condition and 
repair, and towards the usual and ordinary repairs of the 
bridge; and also to pay all taxes imposed on said track or 
bridge structure and each of them.

On the 8th day of December, 1887, the city by petition 
filed in the circuit court of Henderson County, Kentucky,— 
that mode of collecting taxes being authorized by the local 
law — brought suit against the Henderson Bridge Company to 
recover the sum of $44,324 as the amount of taxes with pen-
alties thereon due from the Bridge Company under ordinances 
passed by the city in 1885, 1886 and 1887, levying and assess-
ing taxes for certain purposes. The petition referred to the 
above ordinance authorizing the construction of the bridge, 
and among other averments in it were the following:

“ The defendant commenced the construction of said bridge 
in the year 1883 and completed same in the month of July, 
1885, and at a cost of about $2,000,000, and on the — day 
of July, 1885, the first train ran over said bridge. The 
approach to said bridge is constructed over Fourth street, 
near the principal portion of said city, commencing at the 
west line of Main street and extending to the main structure 
of said bridge at Water street (though, plaintiff claims, not 
in accordance with the terms of said ordinance). The rights 
and privileges granted by the plaintiff to the defendant were 
of great value, and the plaintiff was influenced and induced 
to so grant them by the belief in the right on the part of the 
plaintiff to tax said bridge as other property is taxed within 
the city limits. By the building of said bridge through the 
rights and privileges so granted by the plaintiff the system of 
roads north of the Ohio River has been connected with the
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Louisville and Nashville Railroad south of the river, and the 
said Bridge Company’s property has become so valuable that 
its bonds to the amount of about $2,000,000 are worth a pre-
mium of 8^ per cent.”

The assessment against the Bridge Company on account of 
the bridge and its approaches was upon a valuation of $600,000 
in 1885 and $1,000,000 in each of the years 1886 and 1887. 
In its petition the city claimed a lien upon the bridge from 
the beginning of its approach at Main street in the city of 
Henderson to low-water mark on the Indiana side of the Ohio 
River for said taxes and the penalties thereon.

The Bridge Company in its answer denied the material 
allegations of the petition and alleged —

That the city had no authority to levy taxes for the pur-
poses indicated in the ordinances referred to;

That the declaration in the ordinance granting the right to 
construct the bridge within the city’s limits meant and was 
intended to mean nothing more than that the city did not 
waive any right to tax then possessed by it;

That the bridge was built only for the purpose of laying a 
single railroad track on which to move locomotives and cars 
between Kentucky and Indiana over the Ohio River;

That except as to that part of the bridge commencing at 
the west line of Main street in the city of Henderson and 
extending to the main structure at Water street, the Bridge 
Company derived no assistance or protection from the city, 
and that part between the Kentucky and Indiana shores upon 
stone piers and pillars resting upon the bed of the Ohio River 
was not subject to taxation by the city;

That the bridge was located and constructed in conformity 
with the two acts of the Congress of the United States, the 
one entitled “ An act to authorize the construction of bridges 
across the Ohio River and to prescribe the dimensions of the 
same,” approved December 17, 1872, c. 4, 17 Stat. 398; and 
the other entitled “ An act supplemental to an act approved 
December 17,1872, entitled An act to authorize the construction 
of bridges across the Ohio River and to prescribe the dimensions 
of the same,” approved February 14,1883, c. 44, 22 Stat. 414;



598 OCTOBER TERM, 1898.

Opinion of the Court.

That the whole of said bridge between the Kentucky shore 
and the Indiana shore, 1968 feet in length, was over the water 
of the Ohio River, except the piers or pillars that support it;

That the Ohio River was a navigable stream within the 
entire control and jurisdiction of Congress and the courts of 
the United States, and that assumption of control by the city 
of that part of the bridge for purposes of taxation or for any 
purpose except for executing writs from its police authorities, 
would be in violation of the Constitution of the United States, 
the laws of Congress and the rights of the defendants; and,

That, as the bridge derived no profit, protection or advan-
tage from the government of the city, to subject it to city 
taxation would be to take private property for public use 
without just compensation, in violation of the Constitution 
of the United States as well as of the Constitution and laws of 
Kentucky and of the defendant’s rights in the premises.

The answer of the Bridge Company further alleged —
That the Louisville and Nashville Railroad Company was 

a necessary party to that suit;
That when it constructed its bridge it was the settled law 

of Kentucky, as shown by the judgment of the Court of Ap-
peals of Kentucky in Louisville Bridge Co. .v. Louisville, 81 
Kentucky, 189, that the part of the bridge erected over and 
across the Ohio River was not liable to municipal taxation;

That relying upon such being the law of Kentucky the 
defendant and the Louisville and Nashville Railroad Com-
pany entered into the above agreement of February 27,1884; 
and,

That to grant to the plaintiff the relief prayed for or any 
part thereof would be a direct impairment of the contract 
between the Bridge Company and the Railroad Company.

The Railroad Company having been made a party, adopted 
the answer of the Bridge Company.

The state circuit court adjudged that the bridge being in 
an incomplete condition on the 10th day of January, 1885, the 
city was not entitled to tax it for that year. But as to the 
years 1886 and 1887, it was adjudged that the bridge and 
the approach thereto were subject to taxation for all the pur-
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poses and for the amounts claimed in the city’s petition; and 
that the city had a lien upon the bridge structure, masonry 
piers and the approach thereto situated within its boundary 
extending to low-water mark on the Indiana side of the Ohio 
River, for the taxes assessed for the years 1886 and 1887 
with interest and costs expended. The Bridge Company was 
directed to pay said sums, with interest and costs, to the 
plaintiff on or before a named day.

In a brief opinion of the state circuit court it was said 
that the taxable boundary of the city was coextensive with 
its statutory boundary. Referring to the case of the Louis-
ville Bridge Co. v. Louisville, 81 Kentucky, 189, the court 
held that that case decided nothing more than that the legis-
lature did not intend that the bridge there in question should 
be subject to taxation. It was further said: “ Several cases 
are relied on where the Court of Appeals have relieved par-
ties from the payment of taxes on agricultural lands when the 
city limits had been extended without the owner’s consent. 
The rule, if one has been established by those cases, should 
not be extended to cases where property has been volunta-
rily brought within such boundaries. The party thus bring-
ing in his property should be treated as one who sanctioned 
the extension of a city so as to include his agricultural lands. 
All that can be deduced from these cases is that in each ex-
tension of a town or city the court will hear the complaints of 
any taxpayer and grant or not grant him relief, as the merits 
of his particular case may demand. In this case the defend-
ants voluntarily placed their property within the legally estab-
lished limits of the city and should pay the taxes assessed on 
other property holders of the city after 1885.”

The Bridge Company and the Railroad Company prosecuted 
an appeal to the Court of Appeals of Kentucky, and the city 
was granted a cross-appeal from so much of the judgment as 
disallowed its claim of taxes for 1885.

In the Court of Appeals of Kentucky the judgment was af-
firmed. In its opinion it is apparently conceded that the city 
could not under its charter tax the bridge structure over the 
river for ordinary municipal purposes, that is “for the support
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of its government proper.” But it was said that if the city 
was created a taxing district it could do so. Referring to the 
contract or terms upon which the Bridge Company acquired 
the right to construct its bridge within its limits, and particu-
larly to the clause declaring that the ordinance should not be 
construed as waiving the right of the city to tax the bridge 
and its appurtenances within the corporate limits of the city, 
the court said:

“ The appellant contends it was only meant to reserve the 
right to tax such property of the appellant as whs theretofore 
subject to taxation by the city government, and, as that part 
of the bridge situated on the water of the Ohio River was not, 
for the reason above indicated, subject to taxation, the reser-
vation relates to that part of the bridge, etc., that the appellee 
had the right to tax under the law. It is evident that the 
contract was well considered and prudently drafted by men 
skilled in that kind of work, and it is not presumed that they 
engaged in a mere nudum pactum, but they meant to set 
forth a business transaction. Now, that business transaction 
was evidently this: The appellant desired rights and privi-
leges that it did not possess and which it could not possess 
without the consent of the appellee. So it said to the ap-
pellee, Grant these privileges; and you may tax, what? Only 
the approach to said bridge ? No; because the appellee already 
had the right to tax that, and it had made no concessions 
that could possibly be construed as waiving that right. What 
right, then, was granted ? Why, the right to tax the 1 bridge 
itself.’ The bridge, as distinguished from the abutments and 
approaches, is that part that is over the water. Now, the ap-
pellee, according to the Louisville Bridge case, in its munici-
pal capacity, had no right to tax that part of the bridge over 
the water. Why, then, say that it did not waive the right to 
tax it ? To waive a right there must be a claim of right to 
waive. Well, it is said, as the appellee had no right to tax 
the bridge, there was in fact no right to waive. As an ab-
stract proposition of the right to tax the bridge on the water 
(according to said case), this contention is true. But it is 
equally true that the appellee had the right, if asserted and
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agreed to, to claim that the bridge should be taxed in consid-
eration of the privileges granted. This claim of right, it must 
be presumed, was asserted and agreed to and expressed in the 
contract by the term ‘ not waiving the right.’ If the contract 
does not mean this, then it means nothing. It is not supposed 
that the contracting parties only meant to reserve a right that 
they already had and about which there was no possible 
ground of dispute. But when it is considered that the right 
to tax the bridge to the Indiana shore might be legitimately 
obtained by contract, and that the appellee granted to the ap-
pellant rights and privileges essential to its enterprise, designed 
to make money, and is making a large per cent, it is entirely 
reasonable to suppose that the appellees would contract for 
the right to thus tax the appellant in consideration of grant-
ing these essential rights and privileges, by which the appel-
lant acquired the right to construct and operate so profitable 
a business enterprise. So it seems much more reasonable to 
suppose that the contracting parties intended to d6 this rea-
sonable thing, to wit, to receive some consideration for the 
grant of privileges rather than indulge in a mere nudum pac-
tum. The appellant, at least, for the purpose of collecting 
taxes, should be considered as a part of a railroad; conse-
quently, falls within the principle announced in Elizabethtown 
d? Paducah Railroad n . Elizabethtown, 12 Bush, 233, 239.” 
14 S. W. Rep. 493.

Chief Justice Holt delivered a separate opinion, in which 
he said: “ The legislature by authorizing the imposition and 
collection of the railroad and school taxes upon the real estate 
within the city limits created a taxing district. The power 
to collect these taxes was therefore conferred upon the ap-
pellee as such a district, and the appellant’s property, be-
ing within it, is liable for them. As to the municipal taxes 
proper, the appellant’s property is within the corporate limits, 
and, in my opinion, receives such benefits from the municipal 
government as render it both legally and justly liable for 
them.” 14 S. W. Rep. 493, 496.

The Bridge Company and the Railroad Company sued out 
a writ of error from this court, but the writ was dismissed
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upon the ground that although a Federal question may have 
been raised in the state court, the judgment of the latter court 
rested upon grounds broad enough to sustain the decision 
without reference to any such question. Mr. Justice Blatch-
ford, delivering the opinion of the court, said: 11 The opinion 
of the state court is based wholly upon the ground that the 
proper interpretation of the ordinance of February, 1882, was 
that the Bridge Company voluntarily agreed that the bridge 
should be liable to taxation. This does not involve a Federal 
question, and is broad enough to dispose of the case without 
reference to any Federal question. This court cannot review 
the construction which was given to the ordinance as a con-
tract by the state court. There is nothing in the suggestion 
that the taxation of the bridge is a regulation of commerce 
among the States, or is the taxation of any agency of the 
Federal Government. The case of Louisville Bridge Co. v. 
City of Louisville, 81 Kentucky, 189, was not decided until 
May, 1883, more than a year after the ordinance of the city 
of Henderson was accepted by the Bridge Company, in Feb-
ruary, 1882. The contract of February, 1884, between the 
Bridge Company and the Railroad Company, was made more 
than two years after the ordinance of February, 1882, came 
into existence. Neither the opinion of the Court of Appeals 
in the present case, nor that of Chief Justice Holt, nor that 
of the circuit court of the State, puts the decision upon any 
Federal question ; and on this writ of error to the state court, 
we are bound by its interpretation of the contract contained 
in the ordinance, in view of the Constitution and laws of 
Kentucky, and cannot review that question.” Henderson 
Bridge Co. v. Henderson, 141 U. S. 679, 689.

By an act of the general assembly of Kentucky, approved 
April 9, 1888, c. 928, the charter of the city of Henderson 
was repealed, and the city reincorporated with the following 
boundaries: “Beginning at a stone on the west side of the 
Madisonville road; thence north 48° 35' east, five thousand 
six hundred and forty-one feet to a stone near the White 
bridge on the Henderson and Zion Gravel Road; thence in 
a straight line north 11° 35' west to the dividing line of the
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ten-acre lots Nos. 4 and 5; thence with the dividing line of 
said lots north 71° west to low-water mark on the Ohio River 
on the Indiana shore; thence down the river with the mean-
ders thereof at low-water margin to a point opposite the south 
line of Hancock street; thence across said river south 59° 
east along the south line of said Hancock street in a straight 
line to the beginning.” Kentucky Acts 1887-8, vol. 2, 937. 
That act, as did the original charter of the city, gave the com-
mon council power, within the limits of the city, to levy and 
collect taxes at a prescribed rate upon all property in the city 
subject to taxation under the revenue laws of the State for 
state purposes, with certain exceptions which need not be 
stated.

The common council, by an ordinance passed in 1888 and 
providing for the annual tax levies for that year, imposed an 
ad valorem tax “ on all property within the limits of the city 
of Henderson subject to taxation under the present revenue 
laws of the State of Kentucky for state purposes, to be paid 
by the owners of said property, respectively; provided, how-
ever, that no land embraced within the city limits and outside 
of the ten-acre lots as originally laid off shall be assessed and 
taxed by the council, unless the same is divided and laid off 
into lots of five acres or less, and unless all of same is actually 
used and devoted to farming purposes.” Similar ordinances 
were passed providing the annual tax levies for the fiscal 
years 1889 and 1890. As appears from the ordinances, these 
taxes were laid for the purpose of raising money sufficient to 
pay interest on the city’s bonded indebtedness, defray the 
ordinary expenses of the city government, and meet the 
annual expenses of the public schools of the city.

Ender the above ordinances, the city caused the bridge in 
question to be assessed by the city assessor for taxation to 
low-water mark on the Indiana side of the Ohio River, as 
other property in the city, for the years 1888, 1889 and 1890, 
at a valuation of one million dollars for each of those 
years.

The present suit was instituted by the city against the 
Bridge Company and the Louisville and Nashville Railroad
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Company to recover the amount of taxes for the years 1888, 
1889 and 1890 alleged to be due under the above assessments. 
It is not disputed that those assessments embraced the bridge 
and its piers between low-water mark on the Kentucky side 
of the Ohio River and low-water mark on the Indiana 
shore.

During the progress of the cause the plaintiff dismissed its 
suit so far as it related to taxes for the year 1890 without 
prejudice to any future action by it to recover those taxes.

The Bridge Company filed its answer, in which — after 
stating some grounds of defence which did not specifically 
rest on the Constitution or laws of the United States — it was 
averred —

That when it accepted its charter it was the settled law of 
Kentucky and had been for more than forty years, as 
declared in many cases by its highest court, that real estate 
within the boundaries of a town or city could not be taxed 
for municipal purposes unless it was capable of being profit-
ably used and converted into town property and also received 
benefits both actual and presumed from the municipal gov-
ernment seeking to tax such property;

That the defendant constructed its bridge on the faith of 
the law of the Commonwealth as thus long established, and 
that the law thus established became a part of the contract 
between Kentucky and the defendant growing out of the 
granting and acceptance of its charter;

That it was also the settled law of Kentucky when the 
bridge in question was constructed that in the case of bridges 
across the Ohio River from a point in a city or town whose 
boundary extended to low-water mark on the northern shore 
of the Ohio River a city or town had no power or author-
ity under a charter duly enacted authorizing the taxation of 
property by the municipal government within its corporate 
boundary to tax such bridge beyond low-water mark on the 
Kentucky or southern side of said river;

That a city boundary fixed at low-water mark on the Indi-
ana shore was not, in the meaning and intent of the legisla-
tive act so fixing it, intended to define the taxable boundary
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of the city but only to confer upon the city jurisdiction for po-
lice purposes upon the waters of the river to the Indiana shore, 
and that it was further settled by the court in the case of Louis- 
mile Bridge Co. v. Louisville, 81 Kentucky, 189, that such an 
act, if intended to confer a taxing power over property erected 
in said stream beyond the low-water mark on the Kentucky 
side, was in violation of that provision of the Constitution of 
this State which prohibits the taking of private property for 
public purposes without just compensation, and of the like pro-
vision of the Constitution of the United States, and would, to 
the extent it conferred on the city such power, be absolutely 
null and void, and that the city could not tax said property 
for water works, school or railroad purposes, nor for any mu-
nicipal purposes whatever;

That the defendant relying upon the law as thus established 
went forward and built its bridge to low-water mark on the 
Indiana shore of the Ohio River, and the legislative acts and 
city ordinances pleaded by plaintiff as authority for the col-
lection of the tax upon that part of the bridge beyond low- 
water mark of the Ohio River on the Kentucky shore have 
all been passed since the law of Kentucky was settled as above 
stated, and are null and void as contrary to that provision of 
the Constitution of the United States forbidding any State 
to pass a law impairing the obligation of contracts, and as 
contrary to those constitutional provisions, state and Federal, 
that prohibit the taking of private property for public uses 
without just compensation;

That the above legislative acts and ordinances constitute the 
only authority the plaintiff has for the assessment of defend-
ant’s property or the levy and collection of the taxes thereon 
sued for herein, and the said act of April 9, 1888, which con-
stituted the only authority the city of Henderson has to levy 
or collect taxes for any purposes or upon any property, and 
the alleged city ordinances of May, 1888, and of April 24,1889, 
and of May 24, 1890, were each and all passed and ordained 
subsequent to the acceptance by the defendant of its charter 
of incorporation and its expenditure of the large sums of 
money aforesaid in the construction of its bridge, and to the
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extent that the said act or the said ordinances or either of 
them do or may authorize any portion of defendant’s bridge 
structure situated north of low-water mark on the Kentucky 
shore to be taxed are null and void because repugnant to the 
Constitution of the United States;

That the defendant has at all times been willing to pay taxes 
for the purposes set out in the petition on that portion of its 
bridge which is in fact and in the sense of the legislative acts 
referred to within the boundary of the city of Henderson, to 
wit, from the beginning of the approach on the west side of 
Main street to low-water mark of the Kentucky shore; and,

That the taxable boundary of the plaintiff on the Ohio River 
is the low-water mark on the Kentucky shore.

The answer of the Bridge Company further averred : “The 
territory on both sides of the Ohio River was, prior to the 
year 1784, a part of the State of Virginia, in which year she 
ceded to the United States the territory north and west of 
said river. On the 18th of December, 1789, the Congress of 
the United States passed the ‘ Compact with Virginia,’ which 
authorized the establishment of the State of Kentucky, and 
which compact defined the rights of the said State in and to 
the Ohio River. By the eleventh section of that compact it 
is provided ‘ that the use and navigation of the river Ohio, so 
far as the territory of the proposed State (Kentucky) or the 
territory which shall remain within the limits of this Common-
wealth (Virginia) lies thereon, shall be free and common to 
the citizens of the United States, and the respective jurisdic-
tion of this Commonwealth and the proposed State on the 
river aforesaid shall be concurrent only with the States which 
may possess the opposite shores of said river; ’ that by said 
compact, formed and ratified between the United States and 
the States of Virginia and Kentucky, the bed of the Ohio River, 
so far as it is permanently under water, is the common property 
of the people of the United States; that it forms a great inter-
state highway of commerce, in which a great part of the coun-
try has a direct interest, and cannot be made the subject of 
taxation by the State of Kentucky nor any municipal govern-
ment created by said State, and is by the Constitution and
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laws of the United States under the exclusive control of the 
Government of the United States; that said stream is a navi-
gable stream from its source to its mouth, and the defendant’s 
bricke sought to be taxed by this proceeding is located and 
built under the permission and authority of and as required 
by an act of the Congress of the United States entitled ‘An 
act to authorize the construction of bridges across the Ohio 
River and prescribe the dimensions of the same,’ approved 
December 17, 1872, and another act of said Congress entitled 
‘An act supplemental to an act approved December 17, 1872, 
entitled An act to authorize the construction of bridges across 
the Ohio River and prescribe the dimensions of same, ap-
proved February 14, 1883,’ and the defendant submits that 
the plaintiff has no jurisdiction over said stream to tax any 
property placed therein by authority of Congress, and for 
plaintiff to assume to tax said bridge thus situated would be 
violative of the Constitution of the United States, the laws of 
Congress, and of the defendant’s rights in the premises.”

The Bridge Company defended the action upon the further 
ground that the relief asked by the city could not be granted 
without directly impairing the obligation of the contract be-
tween it and the Railroad Company; which contract, it was 
insisted, was to be interpreted in the light of the law of Ken-
tucky as it was when such contract was made and without 
reference to subsequent legislative acts and ordinances incon-
sistent with its provisions.

The Railroad Company adopted the answer of the Bridge 
Company — averring, among other things, that to grant the 
plaintiff the relief prayed for or any part thereof would be a 
direct impairment of the obligation of the contract between 
the Railroad Company and the Bridge Company and a viola-
tion of the tenth section of the first article of the Constitution 
of the United States.

The city filed a reply, in which the material allegations of 
the answers were controverted. It accompanied its reply 
with a transcript of the proceedings in the above suit between 
it and the Bridge and Railroad Companies brought in 1887 to 
recover the taxes assessed for the years 1885, 1886 and 1887,
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including the proceedings in this court on the appeal prose-
cuted by those companies. The reply concludes: “ The 
plaintiff says that the right of plaintiff to assess and collect 
the taxes sued for against the defendant the Henderson 
Bridge Company, its jurisdiction thereon, and all questions 
raised by the pleadings in this case, except as to the passage 
of the ordinances alleged, are now res judicata, and plaintiff 
pleads and relies upon same as a bar to defendants’ pleas 
herein, and prays as in its petition.”

Judgment was rendered in favor of the city for the taxes 
(with interest and penalties) for the years 1888 and 1889; and 
it was adjudged that for the amounts found due the city “ has 
a lien upon the bridge structure, masonry and piers (mentioned 
in the petition) and the approach thereto situated within the 
boundary of the State of Kentucky and extending to low-water 
mark on the Indiana side of the Ohio River.” That judgment 
having been affirmed by the Court of Appeals of Kentucky, 
the present writ of error was sued out.

1. If the state court had sustained the city’s plea of res 
judicata upon some ground that did not necessarily involve 
the determination of a Federal right, it might be that the 
present case would come within the rule, often acted upon, 
that this court in reviewing the final judgment of the highest 
court of a State will not pass upon a Federal question, how-
ever distinctly presented by the pleadings, if the judgment of 
the state court was based upon some ground of local or 
general law manifestly broad enough in itself to sustain the 
decision independently of any view that might be taken of 
such Federal question. But that rule cannot be applied to 
the judgment below. Upon examining the opinion of the 
Court of Appeals of Kentucky in this case we find that that 
court expressly waived any decision upon the plea of res 
judicata for the reason that some views were then pressed 
upon its attention that had not been presented in previous 
cases, and it reconsidered and discussed the main question 
suggested by the defence, namely, that the Constitution of 
the United States forbade the assessment of that part of the
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bridge property between low-water mark on the Kentucky 
shore and low-water mark on the Indiana shore of the Ohio 
River. This court therefore has jurisdiction to review the 
final judgment of the state court for the purpose of ascer-
taining whether it deprived the defendants of any right, 
privilege or immunity specially set up by them under that 
instrument.

2. Whether the city of Henderson had authority to tax so 
much of the property of the Bridge Company as was per-
manently between low-water mark on the Kentucky shore 
and low-water mark on the Indiana shore of the Ohio River 
depends primarily upon the question whether the boundary 
of Kentucky extended to low-water mark on the Indiana 
shore. That question has been settled by judicial decisions. 
But it may be well to restate here the grounds of those 
decisions.

Pursuant to a resolution of Congress passed in 1780, 
recommending to the several States asserting title to waste 
and unappropriated lands “in the western country” that a 
liberal cession be made by them to the United States of a 
portion of their respective claims for the common benefit of 
the Union, the Commonwealth of Virginia, by an act passed 
January 2, 1781, surrendered to the United States all her 
right, title and claim “ to the lands northwest of the river 
Ohio,” subject to certain conditions, one of which was that 
the ceded territory should be laid out into States. 10 Hen- 
ing’s Stat. 564. The United States having accepted that 
cession substantially according to the conditions named, 
Virginia by an act passed December 20, 1783, c. 18, author-
ized her delegates in Congress to convey to the United States 
all her right, title and claim “ as well of soil as jurisdiction ” 
to the territory or tract of country within the limits of the 
Virginia charter situated “to the northwest of the river 
Ohio.” 11 Hening’s Stat. 326. Such a deed was executed 
in 1784 by Thomas Jefferson, Samuel Handy, Arthur Lee and 
James Monroe, representing Virginia — the deed describing 
the territory conveyed as “situate, lying and being to the 
northwest of the river Ohio.” On the 13th day of July, 1787,

VOL. CLXXIII—39
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Congress passed an ordinance for the government of the 
territory of the United States “northwest of the river Ohio.” 
That ordinance provided among other things that “no tax 
shall be imposed on lands the property of the United States,” 
and that “ the navigable waters leading into the Mississippi 
and St. Lawrence, and the carrying places between the same, 
shall be common highways and forever free, as well to the 
inhabitants of the said territory as to the citizens of the 
United States, and those of any other States that may be 
admitted into the confederacy, without any tax, impost or 
duty therefor.” 1 Stat. 51, note. Virginia, by an act passed 
December 20, 1788, c. 79, and which referred to the above 
ordinance, declared that “ the afore-recited article of compact 
between the original States and the people and States in the 
territory northwest of the Ohio River, be and the same is 
hereby ratified and confirmed, anything to the contrary in 
the deed of cession of the said territory by this Common-
wealth to the United States notwithstanding.” 12 Hening’s 
Stat. 780. On the 18th day of December, 1789, the General 
Assembly of Virginia passed the act entitled “ An act con-
cerning the erection of the District of Kentucky into an 
independent State.” c. 14. That act provided for a conven-
tion in Kentucky to consider and determine whether that 
district should be formed into an independent State. Its 
eleventh, fourteenth, fifteenth and eighteenth sections were 
in these words: “§ 11. That the use and navigation of the 
river Ohio, so far as the territory of the proposed State, or 
the territory which shall remain within the limits of this 
Commonwealth, lies thereon, shall be free and common to the 
citizens of the United States; and the respective jurisdictions 
of this Commonwealth and of the proposed State on the river 
as aforesaid, shall be concurrent only with the States which 
may possess the opposite shores of the said river.” “ § 14. 
That if the said convention shall approve of the erection of 
the said District into an independent State on the foregoing 
terms and conditions, they shall and may proceed to fix a 
day posterior to the first day of November, one thousand 
seven hundred and ninety-one, on which the authority of this
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Commonwealth, and of its laws, under the exceptions afore-
said, shall cease and determine forever over the proposed 
State, and the said articles become a solemn compact, mutu-
ally binding on the parties, and unalterable by either without 
the consent of the other. § 15. Provided, however, That, 
prior to the first day of November, one thousand seven 
hundred and ninety-one, the General Government of the 
United States shall assent to the erection of the said District 
into an independent State, shall release this Commonwealth 
from all its Federal obligations arising from the said District 
as being part thereof, and shall agree that the proposed 
State shall immediately after the day to be fixed as aforesaid, 
posterior to the first day of November, one thousand seven 
hundred and ninety-one, or at some convenient time future 
thereto, be admitted into the Federal Union.” “§18. This 
act shall be transmitted by the Executive to the Represen-
tatives of this Commonwealth in Congress, who are hereby 
instructed to use their endeavors to obtain from Congress r O
a speedy act to the effect above specified.” 13 Hening’s 
Stat. 17. This was followed by an act of Congress approved 
February 4, 1791, c. 4, 1 Stat. 189, which referred to the 
above Virginia act of December 18, 1789, and expressed the 
consent of Congress that the said District of Kentucky, 
“within the jurisdiction of the Commonwealth of Virginia, 
and according to its actual boundaries on the 18th day of 
December, 1789,” should, on the 1st day of June, 1792, be 
formed into a new State, separate from and independent of 
the Commonwealth of Virginia.

Early in the history of Kentucky some doubts were ex-
pressed as to the location of the western and northwestern 
boundaries of that Commonwealth, and to quiet those doubts 
its legislature passed the following act, which was approved 
January 27, 1810, c. 152: “ Whereas doubts are suggested 
whether the counties calling for the river Ohio as the boun-
dary line extend to the state line on the northwest side of said 
river, or whether the margin of the southeast side is the limit 
of the counties; to explain which Be it enacted by the General 
Assembly, That each county of this Commonwealth, calling
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for the river Ohio as the boundary line, shall be considered as 
bounded in that particular by the state line on the northwest 
side of said river, and the bed of the river and the islands 
therefore shall be within the respective counties holding the 
mainland opposite thereto, within this State, and the several 
county tribunals shall hold jurisdiction accordingly.” Ken-
tucky Sess. Laws 1810, p. 100.

Next in order of time and as determining the boundary line 
of Kentucky is the judgment of this court in Handly’s Lessee 
v. Anthony, 5 Wheat. 374,379, 380 (1820), which case involved 
the question of the western and northwestern boundaries of 
that Commonwealth. This court adjudged, upon a review of 
the legislative acts and public documents bearing upon the 
question — Chief Justice Marshall delivering its opinion— 
that although a certain peninsula or island on the western 
or northwestern bank of the Ohio, separated from the main-
land by only a narrow channel or bayou which was not filled 
with water except when the river rose above its banks, was 
not within Kentucky as originally established, the boundary 
of that Commonwealth did extend to low-water mark on the 
western and northwestern banks of the Ohio. “When a 
great river,” said the Chief Justice, “is the boundary between 
two nations or States, if the original property is in neither, 
and there be no convention respecting it, each holds to the 
middle of the stream. But when, as in this case, one State 
[Virginia] is the original proprietor, and grants the territory 
on one side only, it retains the river within its own domain, 
and the newly created State extends to the river only. The 
river, however, is its boundary.” “ Wherever the river is a 
boundary between States, it is the main, the permanent river, 
which constitutes that boundary; and the mind will find itself 
embarrassed with insurmountable difficulty in attempting to 
draw any other line than the low-water mark.”

The question of boundary was again before this court in 
Indiana v. Kentucky, 136 U. S. 479, 505, 519. That was a 
controversy between Kentucky and Indiana as to the boun-
dary lines of the two States at a particular point on the Ohio 
River. Mr. Justice Field, delivering the unanimous judgment
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of the court, after referring to all the documentary evidence 
relating to the question and to the decision in Handly’s Lessee 
v. Anthony, above cited, said: “As thus seen, the territory 
ceded by the State of Virginia to the United States, out of 
which the State of Indiana was formed, lay northwest of the 
Ohio River. The first inquiry therefore is as to #hat line on 
the river must be deemed the southern boundary of the terri-
tory ceded, or, in other words, how far did the jurisdiction of 
Kentucky extend on the other side of the river.” Referring 
to the channel of the Ohio River as it was when Kentucky 
was admitted into the Union, this court stated its conclu-
sion to be that “the jurisdiction of Kentucky at that time 
extended, and ever since has extended, to what was then low- 
water mark on the north side of that channel.”

The same view of the question of boundary was taken by 
the Court of Appeals of Kentucky in Fleming v. Kenney, 4 
J. J. Marsh, 155, 158; Church v. Chambers, 3 Dana, 274, 278; 
McFarland v. McKnight, 6 B. Mon. 500, 510; and McFall v. 
Commonwealth, 2 Met. 394, 396, and by the General Court of 
Virginia in Commonwealth v. Garner, 3 Gratt. 655, 667.

Upon this question of boundary nothing can be added to 
what was said in the cases cited; and it must be assumed as in-
disputable that the boundary of Kentucky extends to low-water 
mark on the western and northwestern banks of the Ohio 
River.

Such, being the case, it necessarily follows that the jurisdic-
tion of that Commonwealth for all the purposes for which any 
State possesses jurisdiction within its territorial limits is coex-
tensive with its established boundaries, subject of course to 
the fundamental condition that its jurisdiction must not be 
exerted so as to intrench upon the authority of the National 
Government or to impair rights secured or protected by the 
National Constitution.

3. But the plaintiffs in error insist that although the juris-
diction of Kentucky may extend to low-water mark on the 
opposite shore of the Ohio River, the city of Henderson can-
not assess for taxation any part of the property of the Bridge 
Company between low-water mark on the Kentucky shore
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and low-water mark on the Indiana shore without violating ' w o
the Constitution of the United States m particulars to be 
adverted to presently.

In considering this objection so far as it is rested on Federal 
grounds, we shall assume that the action of the city of Hen-
derson was authorized by the terms of its charter and was in 
no respect forbidden by any principle of local law. Upon 
these points we accept the decision of the highest court of 
Kentucky as conclusive. We accept also as binding upon 
this court the declaration of the state court that Kentucky 
intended by its legislation to confer upon the city of Henderson 
a power of taxation for local purposes coextensive with its stat-
utory boundary. But we may add, as pertinent in the con-
sideration of the Federal questions presented, that if the 
Commonwealth of Kentucky could tax for state purposes the 
bridge property so far as it was between low-water mark on 
the Kentucky shore and low-water mark on the Indiana shore, 
it could confer upon one of its municipal corporations the 
power to tax the same property for local purposes. So that a 
judgment declaring the taxation of such property by the city 
of Henderson for local purposes, under the authority of the 
State, to be forbidden by the Constitution of the United 
States, would in effect declare that like taxation by the State 
for state purposes would be forbidden by that instrument.

It is said that the bridge property outside of low-water 
mark on the Kentucky shore is so far beyond the reach of 
municipal protection by the authorities of the city of Hender-
son that it cannot be said to receive any benefits whatever 
from the municipal government, and that to impose taxes for 
the benefit of the city upon such property is a taking of pri-
vate property for public use without just compensation, and 
therefore inconsistent with the due process of law ordained by 
the Fourteenth Amendment of the Constitution of the United 
States. Chicago, Burlington &c. Railroad v. Chicago, 166 
U. S. 226, 241. It is conceivable that taxation may be of such a 
nature and so burdensome as properly to be characterized a tak-
ing of private property for public use without just compensation.

But in order to bring taxation imposed by a State or under
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its authority within the scope of the Fourteenth Amendment 
of the National Constitution the case should be so clearly and 
palpably an illegal encroachment upon private rights as to 
leave no doubt that such taxation by its necessary operation 
is really spoliation under the guise of exerting the power to 
tax. As an act of Congress should not be declared unconsti-
tutional unless its repugnancy to the supreme law of the land 
is too clear to admit of dispute, so a local regulation under 
which taxes are imposed should not be held by the courts of 
the Union to be inconsistent with the National Constitution 
unless that conclusion be unavoidable. All doubt as to the 
validity of legislative enactments must be resolved, if possible, 
in favor of the binding force of such enactments. In the case 
before us the state court rejected the idea that the bridge 
property in question was entirely beyond municipal protection 
and could not receive any of the benefits derived from the 
municipal government of the city of Henderson. We cannot 
adjudge that view to be so clearly untenable as to entitle the 
defendants to invoke the principle that private property can-
not be taken for public use without just compensation.

On the contrary, the property which it is contended was 
illegally taxed is all within the territorial limits of Kentucky, 
within the statutory boundary of the city of Henderson, and 
within reach of the police protection afforded by that city for 
the benefit and safety of all persons and property within its 
limits; not perhaps as much or as distinctly so as that part of 
the bridge on the Kentucky bank south of low-water mark on 
that shore; but this difference does not constitute a reason 
why the city may not regard the bridge and its appurtenances 
within its statutory boundaries as an entirety for purposes of 
taxation, nor afford any proper ground for holding that the 
constitutional right to compensation for private property taken 
for public use has been violated. The Court of Appeals of 
Kentucky in its opinion in this case said: “ Applying the just 
and equitable rule of making burdens and benefits of govern-
ment reciprocal, we think the whole bridge structure within 
the corporate limits of the city of Henderson is liable for 
municipal taxes, for neither the benefits to the Bridge Com-
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pany are lessened nor its corresponding duty to bear its full 
share of the burden is impaired or affected by the fact that a 
portion of the bridge is over water.” We are unwillinto 
hold that the state court in so adjudging has prescribed any 
rule of taxation inconsistent with the supreme law of the land.

In determining a question of this character, the power to 
tax existing, a judicial tribunal should not enter into a minute 
calculation as to benefits and burdens, for the purpose of bal-
ancing the one against the other, and ascertaining to what ex-
tent the burdens imposed are out of proportion to the benefits 
received. Exact equality and absolute justice in taxation are 
recognized by all as unattainable under any system of govern-
ment. The Court of Appeals of Kentucky, speaking by Chief 
Justice Marshall, in Cheaney n . Hooser, 9 B. Mon. 330, 345, 
after observing that there must necessarily be vested in the 
legislature a wide range of discretion as to the particular sub-
jects or species of property which should be the subject of 
general or local taxation, as well as to the extent of the terri-
tory within which a local tax shall operate, well said: “ There 
must be a palpable and flagrant departure from equality in the 
burden as imposed upon the persons or property bound to con-
tribute, or it must be palpable that persons or their property 
are subjected to a local burden for the benefit of others or for 
purposes in which they have no interest, and to which they are 
therefore not justly bound to contribute. The case must be 
one in which the operation of the power will be at first blush 
pronounced to be the taking of private property without com-
pensation, and in which it is apparent that the burden is im-
posed without any view to the interest of the individual in the 
objects to be accomplished by it.”

Proceeding upon the ground distinctly affirmed by the 
highest court of Kentucky that the city of Henderson was 
authorized by the State to exert its power of taxation as to all 
property within its statutory boundary, and assuming it to be 
conclusively established by judicial decisions that the boun-
dary and jurisdiction of Kentucky extends to low-water mark 
on the Indiana side of the Ohio River, we adjudge that the 
taxation by the city, as property, of the bridge and its appur-
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tenances within the fixed boundary of the city, between low- 
water mark on the two sides of the Ohio River, was not a 
taking of private property for public use without just compen-
sation in violation of the Constitution of the United States.

4. Another contention of the defendants is that the accept-
ance by the Bridge Company of its charter and the construc-
tion of the bridge under it created a contract between that 
company and the State, whereby the bridge structure north 
of low-water mark on the Kentucky shore of the river was 
exempted from taxation for any local purpose; and that the 
tax ordinances of the city of Henderson, on which the taxa-
tion in question is based, impair the obligation of that con-
tract, and for that reason are repugnant to the Constitution of 
the United States.

Did the Bridge Company acquire by contract an exemption 
from local taxation in respect of its bridge situated between 
low-watermark on the two shores of the Ohio River? We 
think not. The charter of the city of Henderson shows that 
its boundary extended to low-water mark on the Indiana shore 
of that river, and that the common council was invested with 
authority to levy and collect taxes at a prescribed rate upon 
all property “ within the limits of the city ” which was taxa-
ble by law for state purposes, with certain specified exceptions 
that have no relation to the particular question just stated. So 
that the grant made in 1882 to the Bridge Company was made 
subject to the taxing power thus possessed by the municipal 
authorities of the city of Henderson. And that there was no 
purpose on the part of the city to waive any right it possessed 
to tax property for municipal purposes is made clear by the 
express stipulation that the grant to the Bridge Company 
should not be construed “ as waiving the right of the city of 
Henderson to levy and collect taxes on the approaches to said 
bridge, or any building erected by said Bridge Company 
within the corporate limits of said city, the bridge itself and 
all appurtenances thereto within the limits of said city.” This 
stipulation properly interpreted not only saved any right 
the city then had to impose taxes, but any right that might 
subsequently be lawfully conferred upon it. An exemption
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from taxation cannot arise from mere implication, but only 
from words clearly and unmistakably granting such an im-
munity.

But let it be assumed, for the purposes of the present case 
that the stipulation only embraced such right of taxation as 
the city had at the time it granted authority to construct the 
bridge within its limits. In that view, the defendants insist 
that interpreting the charter of the city and the grant to the 
Bridge Company in the light of the law of Kentucky, as estab-
lished at the date of that grant by repeated decisions of its 
highest court, property such as this bridge situated between 
low-water mark on the two shores of the Ohio Biver, although 
within the statutory boundary of the city, was not within the 
limits of the city for purposes of municipal taxation ; for, it is 
contended, the bridge structure so taxed did not and could not 
receive from the municipal government any benefits, actual or 
presumed. The cases in the Court of Appeals of Kentucky, 
decided before the Bridge Company accepted its charter, 
upon which defendants rely in support of this contention are 
Cheaney v. Hooser, 9 B. Mon. 330 (1848) ; Covington v. South-
gate, 15 B. Mon. 491,498 (1854) ; Marshall v. Donovan, 10 Bush, 
681, 692 (1874) ; and Court/ney v. Louisville, 12 Bush, 419 
(1876). These cases related to the taxation by municipal cor-
porations of lands which, it was alleged, were so situated as 
not to receive any benefit whatever from the government of 
such corporations. The general principle to be deduced from 
them is that the taxation of lands for local purposes which do 
not receive any benefit, actual or presumed, from the municipal 
government imposing the taxation is a taking of private prop-
erty for public use without compensation, and therefore in 
violation of the constitutional provision on that subject. So 
that if the charter of the Bridge Company was accepted with 
reference to the law of Kentucky as it was then judicially 
declared by its highest court — as may well be assumed — the 
utmost that can be asserted is that the company had a con-
tract with the State which prohibited it or any municipal cor-
poration acting under its authority from subjecting such of 
the bridge property to local taxation as could not receive any
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benefit, actual or presumed, from the government of that 
corporation.

In those cases the court wisely refrained from laying down 
any general rule that would control every controversy that 
might arise touching the application of ’ the constitutional 
provision prohibiting — as did the constitution of Kentucky 
as well as that of the United States — the taking of private 
property for public use without just compensation. So far 
as those adjudications are concerned, it is competent for the 
court to inquire in every case as it arises whether particular 
property taxed for local purposes is so situated that it cannot 
receive any benefit, actual or presumed, from the government 
of the municipal corporation imposing such taxation. The 
argument of the learned counsel assumes it to be incontro-
vertible that the bridge property here taxed cannot receive 
any such benefit from the government of the city of Hender-
son. As already indicated this court does not accept that 
view, and is of opinion that the bridge property within the 
statutory limits of that city, and looked at in its entirety, 
may be regarded as so situated with reference to the city 
that it enjoys and must continue to enjoy as long as the 
bridge exists such benefits from the government of the city 
that, consistently with the Constitution of the United States, 
and consistently with the rule heretofore adverted to for de-
termining the validity of legislative enactments, it may be 
subjected to municipal taxes under any system established 
by the State for the assessment of property for taxation. 
In this view there is no ground upon which to base the con-
tention that the ordinance of the city imposing the taxation 
in question impairs the obligation of any contract between 
the Bridge Company and the State arising from the accept-
ance by that company of its charter and the construction of 
the bridge under it.

What has been said disposes of the contention that to sus-
tain the validity of the ordinances under which the bridge was 
taxed would impair the obligation of the contract between 
the Bridge Company and the Louisville and Nashville Rail-
road Company. It is scarcely necessary to observe that no
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contract between the Bridge Company and the Railroad Com-
pany could stand in the way of the city exerting, as between 
it and the Bridge Company, any power of taxation it legally 
possessed. If the taxation in question did not impair the 
obligation of any contract between the city and the Bridge 
Company — and we have held that it did not — it results that 
the Railroad Company cannot complain of such taxation. 
The agreement between the Bridge Company and the Rail-
road Company was necessarily subject to the exercise by the 
city of any authority it had or might have touching the taxa-
tion of the bridge for local purposes.

5. The assignments of error embrace the contention that 
the judgment below denies to the Bridge Company the equal 
protection of the laws, “in that its property has been sub-
jected to taxation from which all other land not divided into 
lots has been exempted, although the only reasons for ex-
emption apply with much greater force to the property of 
the plaintiff in error than to the property which enjoys the 
exemption.”

This contention is based upon the proviso in the city’s 
charter declaring that “no land embraced within the city 
limits, and outside of ten-acre lots as originally laid off, shall 
be assessed and taxed by the city council, unless the same is 
divided or laid out into lots of five acres or less, and unless 
all of same is actually used and devoted to farming purposes.” 
Kentucky Acts 1887-88, Vol. 2, p. 991.

We are of opinion that this proviso has no reference to 
bridges, their approaches, piers, etc., but refers only to. lands 
capable of being cultivated or used and divided into lots upon 
which buildings may be erected or over which streets or other 
highways may be constructed. This is the better interpreta-
tion of both the old and the new charter of the city. Besides, 
the construction placed by the state court upon the charter of 
the city in respect of its power to tax the bridge property 
necessarily leads to the conclusion that the provision forbid-
ding the taxation of lands not divided into lots of five acres 
or less does not apply to a bridge erected over the Ohio River 
within the city’s limits. In this view there is no basis for the
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suggestion of a denial of the equal protection of the laws, 
particularly as it is not contended that the city applies to the 
assessment of the bridge and its approaches for taxation any 
rule that is not applied to all property within its limits. As 
in the case of the property of others, the bridge and its 
approaches are required to be taxed upon their value.

6. Another contention of the plaintiffs in error is that the 
assertion of the right of the Commonwealth of Kentucky or 
of any municipal corporation acting under its authority to tax 
bridge structures permanently located with the consent of Con-
gress in or over the bed of the Ohio River is the assertion of 
authority over that stream inconsistent with the congressional 
and legislative compact concerning its use, and inconsistent 
with the concurrent jurisdiction over the river of the States 
on either side of it. Indeed, the defendants insist that if the 
power to tax the bridge structure north of low-water mark 
on the Kentucky side and south of low-water mark on the 
Indiana side of the Ohio River exists at all, it rests in Con-
gress and could not be exercised even by the concurrent action 
of two States, much less by the independent action of one.

The present case does not require any decision by this court 
as to the extent and character of the jurisdiction which may 
be exercised over the Ohio River by the States whose bounda-
ries come to low-water mark on its shore opposite to Kentucky. 
The only question for determination is whether the taxation 
under the authority of Kentucky of this bridge within its 
jurisdiction involves any encroachment upon Federal author-
ity, or any infringement of rights secured to the defendants 
by the Constitution of the United States.

Touching the first branch of this question, it is to be ob-
served that Kentucky was admitted into the Union with its 
“actual boundaries” as they existed on the 18th day of De-
cember, 1789, that is, with its northern and western boun-
dary extending to low-water mark on the opposite side of the 
Ohio River. That State came into the Union equal in all re-
spects with the States that had accepted the National Con-
stitution and with every power that belonged to any existing 
State, and therefore its power of taxation was in no respect
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limited or restrained, except as its exercise was expressly or 
impliedly limited or restrained by that instrument. But what 
clause of that instrument declares that a State may not tax for 
state purposes any property within its territorial limits which 
is owned and operated by one of its own private corporations? 
In McCulloch v. Maryland, 4 Wheat. 316, 429, it was said by 
the Chief Justice to be obvious that the power of taxation was 
an incident of sovereignty, was coextensive with that to which 
it was an incident, and that “ all subjects over which the sov-
ereign power of a State extends are objects of taxation.” The 
subject of taxation in this case is a bridge structure within the 
territorial limits of Kentucky. It is therefore property over 
which the State may exert its authority, provided it does not 
encroach upon Federal power or intrench upon rights secured 
by the Constitution of the United States. It is none thé less 
property although the State does not own the soil in the bed 
of the river upon wThich the piers of the bridge rest. What-
ever jurisdiction the State of Indiana may properly exercise 
over the Ohio River, it cannot tax this bridge structure south 
of low-water mark on that river, for the obvious reason that 
it is beyond the limits of that State and permanently within 
the limits of Kentucky.

Nor do we perceive that the power of Kentucky to tax this 
bridge structure as property is any the less by reason of the 
fact that it was erected in and over the Ohio River under the 
authority or with the consent of Congress. The taxation of 
the bridge by Kentucky is in no proper sense inconsistent with 
the power of Congress to regulate the use of the river as one 
of the navigable waters of the United States. This taxation 
does not interfere in any degree with the free use of the river 
by the people of all the States, nor with any jurisdiction that 
the State of Indiana may properly exercise over that stream.

Nor does the fact that the bridge between low-water mark 
on either side of the river is used by the corporation control-
ling it for purposes of interstate commerce exempt it from 
taxation by the State within whose limits it is permanently 
located. The State cannot by its laws impose direct burdens 
upon the conduct of interstate commerce carried on over the
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bridge. But, as the decisions of this court show, it may sub-
ject to taxation property permanently located within its ter-
ritorial limits and employed in such commerce by individuals 
and by private corporations. In Covington &c. Bridge Co. 
v. Kentucky, 154 IT. S. 204, 212, it was said: “ As matter of 
fact, the building of bridges over waters dividing two States 
is now usually done by Congressional sanction. Under this 
power the States may also tax the instruments of interstate 
commerce as it taxes other similar property, provided such 
tax is not laid upon the commerce itself.” See also Henderson 
Bridge Co. v. Henderson City, 141 U. S. 679, 689; Pittsburgh 
&c. Railway v. Board of Public Works, 172 U. S. 32. In 
Thomson n . Pacific Railroad, 9 Wall. 579, the question was as 
to the liabilities and rights of a railroad company in respect 
to taxation under state legislation. It was contended in that 
case that the road having been constructed under the direc-
tion and authority of Congress for the purposes and uses of 
the United States, and being a part of a system of roads thus 
constructed, was exempt from taxation under state authority; 
that the road was an instrument of the General Government 
and as such not subject to taxation by the State. That con-
tention was overruled, this court saying: “We are not aware 
of any case in which the real estate, or other property of a 
corporation, not organized under an act of Congress, has been 
held to be exempt, in the absence of express legislation to that 
effect, from just contribution, in common with other property, 
to the general expenditure for the common benefit, because of 
the employment of the corporation in the service of the gov-
ernment.” “ There is a clear distinction between the means 
employed by the government, and the property of agents em-
ployed by the government. Taxation of the agency is taxa-
tion of the means; taxation of the property of the agent is 
not always or generally taxation of the means.” In the same 
case the court said that “no one questions that the power to 
tax all property, business and persons within their respective 
limits, is original in the States and has never been surren-
dered,” although that power cannot be so used “ as to defeat 
or hinder the operations of the National Government.” The
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same principles have been maintained in other cases in this 
court. If a State may tax the property of one of its corpora-
tions, engaged in the service of the United States, such prop-
erty being within its limits, there is no sound reason why 
the bridge property in question, although erected with the 
consent of Congress over one of the navigable waters of the 
United States, should be withdrawn from the taxing power 
of the State which created the corporation owning it and 
within whose limits it is permanently located.

The judgment of the Court of Appeals is
Affirmed.

Hende rso n  Bridge  Company  v . Hende rso n  Cit y . Error to 
the Court of Appeals of the State of Kentucky. No. 31. Argued 
and. decided with No. 32.

Mr . Justi ce  Harlan : This was an action by the city of Hen-
derson to recover taxes (with interest and penalties) assessed by 
it upon the property of the Henderson Bridge Company within 
the limits of that city for the years 1890,1891, 1892 and 1893. 
The case presents substantially the same questions that are dis-
posed of in the opinion just delivered in case No. 32 between the 
same parties for taxes for the years 1888 and 1889. Eor the rea-
sons stated in that opinion the judgment of the Court of Appeals 
of Kentucky in the present case must be Affirmed.

SECURITY TRUST COMPANY v. DODD, MEAD & CO.

certifi cate  from  the  circuit  court  of  app eals  for  the  
EIGHTH CIRCUIT.

No. 1,88. Argued and submitted January 23,1899. — Decided April 11, 1899.

With regard to the operation of a voluntary or common law assignment 
of his property by an insolvent debtor for the benefit of his creditors 
upon property situated in other States, there is a general consensus of 
opinion that it will be respected, except so far as it comes in conflict 
with the rights of local creditors, or with the laws or public policy o 
the State in which it is sought to be enforced.
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With respect to statutory assignments of the property of an insolvent 
debtor, the prevailing American doctrine is, that a conveyance under 
a state insolvent law operates only upon property within the territory 
of that State, and with respect to property in another State it is given 
only such effect as the laws of that State permit, and in general must 
give way to claims of creditors pursuing their remedies there.

The execution and delivery by Merrill & Company to the Security and 
Trust Company in Minnesota of an assignment of their property for the 
benefit of their creditors, made under the insolvent laws of that State, 
and the acceptance thereof by the assignee and its qualification there-
under, and the notice thereof to Mudge & Sons in Massachusetts, who 
held personal property belonging to the said assignors, did not vest in 
the assignee such a title to that property that it could not, after such 
notice, be lawfully seized by attachment in an action instituted in 
Massachusetts by creditors of the insolvents who were citizens of New 
York, and who had notice of the assignment, but had not proved their 
claims against the assigned estate, nor filed a release thereof.

This  was an action originally instituted in the district court 
for the second judicial district of Minnesota, by the Security 
Trust Company, as assignee of the D. D. Merrill Company, a 
corporation organized under the laws of Minnesota, against 
the firm of Dodd, Mead & Company, a partnership resident 
in New York, to recover the value of certain stereotyped and 
electrotyped plates for printing books, upon the ground that 
the defendants had unlawfully converted the same to their 
own use. The suit was duly removed from the state court 
to the Circuit Court of the United States for the District 
of Minnesota, and was there tried. Upon such trial the fol-
lowing facts appeared:

The D. D. Merrill Company having become insolvent and 
unable to pay its debts in the usual course of business, on 
September 23, 1893, executed to the Security Trust Company, 
the plaintiff in error, an assignment under and pursuant to 
the provisions of chapter 148 of the laws of 1881 of the State 
of Minnesota, which assignment was properly filed in the 
office of the clerk of the district court. The Trust Company 
accepted the same, qualified as assignee, took possession of 
such of the property as was found in Minnesota, and disposed 
of the same for the benefit of creditors, the firm of Dodd, 
Mead & Company having full knowledge of the execution 
and filing of such assignment.

VOL. CLXXin—40
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At the date of this assignment, the D. D. Merrill Company 
was indebted to Dodd, Mead & Company of New York in 
the sum of $1249.98, and also to Alfred Mudge & Sons, a 
Boston copartnership, in the sum of $126.80, which they duly 
assigned and transferred to Dodd, Mead & Company, making 
the total indebtedness to them $1376.78.

Prior to the assignment, the D. D. Merrill Company was 
the owner of the personal property for the value of which 
this suit was brought. This property was in the custody and 
possession of Alfred Mudge & Sons at Boston, Massachusetts, 
until the same was attached by the sheriff of Suffolk County, 
as hereinafter stated.

The firm of Alfred Mudge & Sons was, prior to March 8, 
1894, informed of the assignment by the Merrill Company, 
and at about the date of such assignment a notice was served 
upon them by George E. Merrill to the effect that he, Merrill, 
took possession of the property in their custody for and in 
behalf of the Security Trust Company, assignee aforesaid.

On March 8, 1894, Dodd, Mead & Company commenced 
an action against the D. D. Merrill Company in the supe-
rior court of the county of Suffolk, upon their indebtedness, 
caused a writ of attachment to be issued, and the property 
in possession of Mudge & Sons seized upon such writ. A 
summons was served by publication in the manner prescribed 
by the Massachusetts statutes, although there was no personal 
service upon the Merrill Company. The Security Trust Com-
pany, its assignee, was informed of the bringing and pendency 
of this suit and the seizure of the property, prior to the enter-
ing of a judgment in said action, which judgment was duly 
rendered August 6, 1894, execution issued, and on September 
27, 1894, the attached property was sold at public auction to 
Dodd, Mead & Company, the execution creditors, for the sum 
of $1000.

Upon this state of facts, the Circuit Court of Appeals cer-
tified to this court the following questions:

“First. Did the execution and delivery of the aforesaid 
deed of assignment by the D. D. Merrill Company to the 
Security Trust Company and the acceptance of the same by
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the latter company and its qualification as assignee there-
under, vest said assignee with the title to the personal prop-
erty aforesaid, then located in the State of Massachusetts, 
and in the custody and possession of said Alfred Mudge & 
Sons?

“Second. Did the execution and delivery of said assign-
ment and the acceptance thereof by the assignee and its 
qualification thereunder, in the manner aforesaid, together 
with the notice of such assignment which was given, as 
aforesaid, to Alfred Mudge & Sons prior to March 8, 1894, 
vest the Security Trust Company with such a title to the per-
sonal property aforesaid on said March 8, 1894, that it could 
not on said day be lawfully seized by attachment under 
process issued by the superior court of Suffolk County, Mas-
sachusetts, in a suit instituted therein by creditors of the 
D. D. Merrill Company, who were residents and citizens of 
the State of New York, and who had notice of the assign-
ment but had not proven their claim against the assigned 
estate nor filed a release of their claim ? ”

Mr. Edmund S. Durment, for the Security Trust Company, 
submitted on his brief.

Mr. James E. Markham for Dodd, Mead & Co. Mr. Albert 
R. Moore and Mr. George W. Markham were on his brief.

Mk . Jus tice  Brown , after stating the case, delivered the 
opinion of the court.

This case raises the question whether an assignee of an 
insolvent Minnesota corporation can maintain an action in 
the courts of Minnesota for the conversion of property 
formerly belonging to the insolvent corporation, which cer-
tain New York creditors had attached in Massachusetts, and 
sold upon execution against such corporation. The question 
was also raised upon the argument how far an assignment, 
executed in Minnesota, pursuant to the general assignment 
law of that State, by a corporation there resident, is available
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to pass personal property situated in Massachusetts as against 
parties resident in New York, who, subsequent to the assign-
ment, had seized such property upon an attachment against 
the insolvent corporation.

The assignment was executed under a statute of Minnesota, 
the material provisions of which are hereinafter set forth. 
The instrument makes it the duty of the assignee “to pay 
and discharge, in the order and precedence provided by law, 
all the debts and liabilities now due or to become due from 
said party of the first part, together with all interest due and 
to become due thereon, to all its creditors who shall file 
releases of their debts and claims against said party of the 
first part, according to chapter 148 of the General Laws of 
the State of Minnesota for the year 1881, and the several 
laws amendatory and supplementary thereof, and if the resi-
due of said proceeds shall not be sufficient to pay said debts 
and liabilities and interest in full, then to apply the same so 
far as they will extend to the payment of said debts and 
liabilities and interest, proportionately on their respective 
amounts, according to law and the statute in such case made 
and provided; and if, after the payment of all the costs, 
charges and expenses attending the execution of said trust, 
and the payment and discharge in full of all the said debts 
of the party of the first part, there shall be any surplus of 
the said proceeds remaining in the hands of the party of the 
second part, then, Third, repay such surplus to the party of 
the first part, its successors and assigns.”

The operation of voluntary or common law assignments upon 
property situated in other States has been the subject of fre-
quent discussion in the courts, and there is a general consensus 
of opinion to the effect that such assignments will be respected, 
except so far as they come in conflict with the rights of local 
creditors, or with the laws or public policy of the State m 
which the assignment is sought to be enforced. The cases in 
this court are not numerous, but they are all consonant with 
the above general principle. Blqckx. Zacharie, 3 How. 483; 
Livermore v. Jenckes, 21 How. 126; Green v. Van Buskirk, 5 
Wall. 307; Hervey n . R. I. Locomotive Works, 93 U. S. 664;
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Cole v. Cunningham, 133 U. S. 107; Barnett n . Kinney, 147 
U. S. 476.

But the rule with respect to statutory assignments is some-
what different. While the authorities are not altogether 
harmonious, the prevailing American doctrine is that a con-
veyance under a state insolvent law operates only upon prop-
erty within the territory of that State, and that with respect 
to property in other States it is given only such effect as the 
laws of such State permit; and that, in general, it must give 
way to claims of creditors pursuing their remedies there. It 
passes no title to real estate situated in another State. Nor, 
as to personal property, will the title acquired by it prevail 
against the rights of attaching creditors under the laws of the 
State where the property is actually situated. Harrison v. 
Sterry, 5 Cranch, 289, 302; Ogden n . Saunders, 12 Wheat. 
213; Booth v. Clark, 17 How. 322; Blake n . Williams, 6 Pick. 
286 ; Osborn v. Adams, 18 Pick. 245 ; Zipcey v. Thompson, 1 
Gray, 243; Abraham v. Plestoro, 3 Wend. 538, overruling 
Holmes v. Remsen, 4 Johns. Ch. 460; Johnson v. Hunt, 23 
Wend. 87; Hoyt v. Thompson, 5 N. Y. 320 ; Willitts n . Waite, 
25 N. Y. 577; Kelly v. Crapo, 45 N. Y. 86 ; Barth n . Backus, 
140 N. Y. 230; Weider n . Maddox, 66 Tex. 372; Rhawn v. 
Pearce, 110 Illinois, 350; Catlin v. Wilcox Silver Plate Co., 
123 Indiana, 477. As was said by Mr. Justice McLean in 
Oakey y. Bennett, 11 How. 33, 44, “ A statutable conveyance 
of property cannot strictly operate beyond the local jurisdic-
tion. Any effect which may be given to it beyond this does 
not depend upon international law, but the principle of com-
ity ; and national comity does not require any government to 
give effect to such assignment when it shall impair the reme-
dies or lessen the securities of its own citizens. And this is the 
prevailing doctrine in this country. A proceeding in rem 
against the property of a foreign bankrupt, under our local 
laws, may be maintained by creditors, notwithstanding the 
foreign assignment.” Similar language is used by Mr. Jus-
tice Story in his Conflict of Laws, § 414.

The statute of Minnesota, under which this assignment was 
made, provides in its first section that any insolvent debtor
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“ may make an assignment of all his unexempt property for 
the equal benefit of all his bona fide creditors, who shall file 
releases of their demands against such debtor, as herein pro-
vided.” That such assignments shall be acknowledged and 
filed, and if made within ten days after the assignor’s prop-
erty has been garnished or levied upon, shall operate to vacate 
such garnishment or levy at the option of the assignee, with cer-
tain exceptions. The second section provides for putting an 
insolvent debtor into involuntary bankruptcy on petition of 
his creditors, upon his committing certain acts of insolvency, 
and for the appointment by the court of a receiver with power 
to take possession of all his property, not exempt, and distrib-
ute it among his creditors. Under either section only those 
creditors receive a benefit from the act who file releases to the 
debtor of all their demands against him. This statute was 
held not to conflict with the Federal Constitution in Denny v. 
Bennett, 128 U. S. 489.

The construction given to this act by the Supreme Court of 
Minnesota has not been altogether uniform. In Wendell v. 
Lebon, 30 Minnesota, 234, the act was held to be constitutional. 
It was said that “ the act in its essential features is a bankrupt 
law; ” but it was intimated that it included all the debtor’s 
property wherever situated; “ and while other jurisdictions 
might, on grounds of policy, give preference to domestic at-
taching creditors over foreign assignees or receivers in bank-
ruptcy, yet, subject to this exception, they would, on principles 
of comity, recognize the rights of such assignees or receivers 
to the possession of the property of the insolvent debtor.”

In In re Jfann, 32 Minnesota, 60, the act was, in effect, again 
pronounced “ a bankrupt law, providing for voluntary bank-
ruptcy by the debtor’s assignment; ” and in this respect differ-
ing from a previous assignment law. See also Simon v. Mann, 
33 Minnesota, 412, 414.

In Jenks v. Ludden, 34 Minnesota, 482, it was held that the 
courts of that State had no right to enjoin the defendant, who 
was a citizen of Minnesota, from enforcing* an attachment lien 
on certain real property in Wisconsin owned by the insolvent 
debtors, although the execution of the assignment might, under
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the Minnesota statute, have dissolved such an attachment in 
that State; and that, even if they had the power to do so, 
they ought not to exercise their discretion in that case, where 
the onlv effect might be to enable non-resident creditors to 
step in and appropriate the attached property. The court re-
peated the doctrine of the former case, that the act was a 
bankrupt act; the assignee being in effect an officer of the 
court, and the assigned property being in custodia legis, and 
administered by the court or under its direction. The court 
added: “We may also take it as settled that the question 
whether property situated in Wisconsin is subject to attach-
ment or levy by creditors, notwithstanding any assignment 
made in another State, is to be determined exclusively by the 
laws of Wisconsin.” To the same effect see Daniels v. Paimer, 
35 Minnesota, 347; Warner v. Jaffray, 96 N. Y. 248.

Upon the other hand, in Covey v. Cutler, 55 Minnesota, 18, 
an insolvent debtor who had made an assignment under this 
statute, had a certain amount of salt in Wisconsin, which the 
defendants had attached in a Wisconsin court. The- salt was 
sold upon the judgment, bid in by them, and the assignee in 
Minnesota brought an action to recover the value of the salt. 
Defendants answered, claiming that the assignee never took 
possession of the salt, and that the Minnesota assignment was 
ineffectual to transfer the title to property in Wisconsin as 
against attaching creditors there. Plaintiff was held entitled 
to judgment upon the ground that a voluntary conveyance of 
personal property, valid by the law of the place, passed title 
wherever the property may be situated, and that such trans-
fers, upon principles of comity, would be recognized as effect-
ual in other States when not opposed to public policy or 
repugnant to their laws. It is difficult to reconcile this with 
the previous cases, or with that of Green n . Van Buskirk, 7 
Wall. 139. The assignment was apparently treated as a vol-
untary or common law assignment. This ruling was repeated 
in Hawkins v. Ireland, 64 Minnesota, 339, in which an assign-
ment under this statute was said not to be involuntary but 
voluntary, and that a court of equity had the power to, and 
would, restrain one of its own citizens, of whom it had jurisdic-
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tion, from, prosecuting an action in a foreign State or jurisdic-
tion, whenever the facts of the case made it necessary to do so, 
to enable the court to do justice and prevent one of its citizens 
from taking an inequitable advantage of another. This accords 
with Dehon v. Foster, 4 Allen, 545, and Cunningham n . Butler 
142 Mass. 47 ; & C., sub nom. Cole v. Cunningham, 133 U. S. 
107.

The earlier opinions of the Supreme Court of Minnesota to 
the effect that the statute in question was a bankrupt act, 
were followed by the Supreme Court of Wisconsin in McClure 
n . Campbell, 71 Wisconsin, 350, in which it was held that the 
assignment could have no legal operation out of the State in 
which the proceedings were had, and that the decision of the 
Supreme Court of Minnesota that the act of 1881 was a bank-
rupt act was binding. The contest was between the assignee 
of the insolvent debtor and a creditor who had attached the 
property of the insolvent in Wisconsin. The court held that 
the plaintiff, the assignee, took no title to such property, and 
was not entitled to its proceeds. In delivering the opinion the 
court said: “We think the question is not affected by the fact 
that the property, when seized, was in the possession of the 
assignee, or that the attaching creditor is a resident of the 
State in which the insolvency or bankruptcy proceedings were 
had. . . . While some of them ” (the cases) “ may, under 
especial circumstances, extend the rule of comity to such a 
case, and thus give an extraterritorial effect to somewhat 
similar assignments, we are satisfied that the great weight 
of authority is the other way. The rule in this country is, 
we think, that assignments by operation of law in bankruptcy 
or insolvency proceedings, under which debts may be compul-
sorily discharged without full payment thereof, can have no 
legal operation out of the State in which such proceedings 
were had.”

In Franzen v. Hutchinson, 94 Iowa, 95; 62 N. W. Rep. 698, 
the Supreme Court of Iowa had this statute of Minnesota 
under consideration, and held that as the creditors received no 
benefit under the assignment, unless they first filed a release 
of all claims other than such as might be paid under the
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assignment, it would not be enforced in Iowa. It was said 
that the assignment, which was that of an insurance company, 
was invalid, and that in an action by the assignee for premiums 
collected by the defendants, who were agents of the company, 
the latter could offset claims for unearned premiums held by 
policy holders at the time of the assignment and by them 
assigned to defendants after the assignment to plaintiffs.

Notwithstanding the two later cases in Minnesota above 
cited, we are satisfied that the Supreme Court of that State 
did not intend to overrule the prior decisions to the effect 
that the act was substantially a bankrupt or insolvent law. 
It is true that in these cases a broader effect was given to 
this act with respect to property in other States than is 
ordinarily given to statutory assignments, though voluntary 
in form. But the court was speaking of its power over its 
own citizens, who had sought to obtain an advantage over the 
general creditors of the insolvent by seizing his property in 
another State. There was no intimation that the prior cases 
were intended to be overruled, nor did the decisions of the 
later cases require that they should be.

So far as the courts of other States have passed upon the 
question, they have generally held that any state law upon 
the subject of assignments, which limits the distribution of 
the debtor’s property to such of his creditors as shall file 
releases of their demands, is to all intents and purposes an 
insolvent law; that a title to personal property acquired 
under such laws will not be recognized in another State, when 
it comes in conflict with the rights of creditors pursuing their 
remedy there against the property of the debtor, though the 
proceedings were instituted subsequent to and with notice of 
the assignment in insolvency. The provision of the statute 
in question requiring a release from the creditors in order to 
participate in the distribution of the estate, operates as a dis-
charge of the insolvent from his debts to such creditors — a 
discharge as complete as is possible under a bankrupt law. 
An assignment containing a provision of this kind would 
have been in many, perhaps in most, of the States void at 
common law. Grover v. Wakeman, 11 Wend. 187 ; Ingraham,
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v. Wheeler, 6 Conn. 277; Atkinson v. Jordan, 5 Hammond, 
293; Burrill on Assignments, 232 to 256. As was said in 
Conkling n . Carson, 11 Ill. 503 : “A debtor in failing circum-
stances has an undoubted right to prefer one creditor to 
another, and to provide for a preference by assigning his 
effects; but he is not permitted to say to any of his creditors 
that they shall not participate in his present estate, unless 
they release all right to satisfy the residue of their debts out 
of his future acquisitions.” In Brashear v. West, 7 Pet. 608, 
an assignment containing a provision of this kind was upheld 
with apparent reluctance solely upon the ground that in Penn-
sylvania, wThere the assignment was made, it had been treated 
as valid. If the assignment contain this feature, the fact that 
it is executed voluntarily and not in invitum is not a control-
ling circumstance. In some States a foreign assignee under a 
statutory assignment, good by the law of the State where 
made, may be permitted to come into such State and take 
possession of the property of the assignor there found, and 
withdraw it from the jurisdiction of that State in the absence 
of any objection thereto by the local creditors of the assignor; 
but in such case the assignee takes the property subject to 
the equity of attaching creditors, and to the remedies pro-
vided by the law of the State where such property is found.

A somewhat similar statute of Wisconsin was held to be 
an insolvent law in Barth v. Backus, 140 N. Y. 230, and an 
assignment under such statute treated as ineffectual to trans- 
fer the title of the insolvent to property in New York, as 
against an attaching creditor there, though such creditor was 
a resident of Wisconsin. A like construction was given to 
the same statute of Wisconsin in Townsend v. Coxe, 151 Illi-
nois, 62. It was said of this statute, (and the same may be 
said of the statute under consideration,) “ it is manifest from 
these provisions that a creditor of an insolvent debtor in Wis-
consin, who makes a voluntary assignment, valid under the 
laws of that State, can only avoid a final discharge of the 
debtor from all liability on his debt, by declining to participate 
in any way in the assignment proceedings. He is, therefore, 
compelled to consent to a discharge as to so much of his debt
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as is not paid by dividends in the insolvent proceedings or 
take the hopeless chance of recovering out of the assets of the 
assigned estate remaining after all claims allowed have been 
paid.” To the same effect are Upton v. Hubbard, 28 Conn. 
274; Paine v. Lester, 44 Conn. 196; Weider v. Maddox, 66 
Texas, 372; Catlin v. Wilcox Silver Plate Co., 123 Indiana, 
477; Boese n . King, 78 N. Y. 471.

In Taylor v. Columbia Insurance Co., 14 Allen, 353, it is 
broadly stated that “ when, upon the insolvency of a debtor, 
the law of the State in which he resides assumes to take 
his property out of his control, and to assign it by judicial 
proceedings, without his consent, to trustees for distribution 
among his creditors, such an assignment will not be allowed 
by the courts of another State to prevail against any remedy 
which the laws of the latter afford to its own citizens against 
property within its jurisdiction.” But the weight of author-
ity is, as already stated, that it makes no difference whether 
the estate of the insolvent is vested in the foreign assignee 
under proceedings instituted against the insolvent or upon the 
voluntary application of the insolvent himself. The assignee 
is still the agent of the law, and derives from it his authority. 
Upton v. Hubbard, 28 Conn. 274.

While it may be true that the assignment in question is 
good as between the assignor and the assignee, and as to 
assenting creditors, to pass title to property both within and 
without the State, and, in the absence of objections by non-
assenting creditors, may authorize the assignee to take pos-
session of the assignor’s property wherever found, it cannot 
be supported as to creditors who have not assented, and who 
are at liberty to pursue their remedies against such property 
of the assignor as they may find in other States. Bradford 
v. Tappan, 11 Pick. 76; Willitts v. Waite, 25 N. Y. 577; 
Catlin v. Wilcox Silver Plate Co., 123 Indiana, 477, and cases 
above cited.

We are therefore of opinion that the statute of Minnesota 
was in substance and effect an insolvent law; was operative 
as to property in Massachusetts only so far as the courts of 
that State chose to respect it, and that so far as the plaintiff,
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as assignee of the D. D. Merrill Company, took title to such 
property, he took it subservient to the defendants’ attach-
ment. It results that the property of the D. D. Merrill Com-
pany found in Massachusetts was liable to attachment there 
by these defendants, and that the courts of Minnesota are 
bound to respect the title so acquired by them.

The second question must therefore be answered in the 
negative, and as this disposes of the case, no answer to the 
first question is necessary.

CITIZENS’ SAVINGS BANK OF OWENSBORO v. 
OWENSBORO.

ERROR TO THE COURT OR APPEALS OF THE STATE OF KENTUCKY.

No. 669. Argued February 27, 28,1899. — Decided April 3,1899.

The questions raised by the eighth and ninth assignments of error, relating 
to alleged violations of the Fourteenth Amendment to the Constitution 
of the United States, are not presented by the record, and do not result 
by necessary intendment therefrom, and are therefore not considered 
by the court, under the well-settled rules that the attempt to raise a 
Federal question for the .first time after a decision by the court of last 
resort of a State is too late ; and that where it is disclosed that an 
asserted Federal question was not presented to the state court, or called 
in any way to its attention, and where it is not necessarily involved in 
the decision of the state court, such question will not be considered 
by this court.

The mere grant for a designated time of an immunity from taxation does 
not take it out of the rule subjecting such grant to the general law re-
taining the power to amend or repeal, unless the granting act contain 
an express provision to that effect.

The act of the legislature of Kentucky of February 14, 1856, and the act 
of May 12, 1884, c. 1412, incorporating the Citizens’ Savings Bank of 
Owensboro, and the act of May 17, 1886, commonly known as the Hewitt 
Act, and other acts referred to, did not create an irrevocable contract on 
the part of the State, protecting the bank from other taxation, and there-
fore the taxing law of Kentucky of November 11, 1892, c. 108, did not 
violate the contract clause of the Constitution of the United States.

The  case was argued with Nos. 148, 149, 150 and 151, 
the reports of which follow it.
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Mr. W. T. Ellis for plaintiff in error. Mr. J. A. Dean 
filed a brief for same.

Mr. Chapeze Wathen and Mr. J. D. Atchison for defendants 
in error.

Mk . Just ice  White  delivered the opinion of the court.

The plaintiff in error, the Citizens’ Savings Bank of Owens-
boro, Kentucky, was created, by an act of the general assem-
bly of the State of Kentucky, approved May 12, 1884, with 
authority to do a general banking business. The legislative 
charter provided that the corporation should exist for a period 
of thirty years from the date of the act, and in section 7 it 
was provided that on the first day of January in each year 
the bank should pay “ into the state treasury, for the benefit 
of revenue proper, fifty cents on each one hundred dollars of 
stock held and paid for in said bank, which shall be in full 
of all tax and bonus thereon of every kind.”

At the time this charter was granted there existed on the 
statute books of Kentucky a law, enacted February 14, 1856, 
2 Rev. Stat. Ky. 121, providing as follows :

“ Seo . 1. That all charters and grants of or to corporations, 
or amendments thereof, and all other statutes, shall be subject 
to amendment or repeal at the will of the legislature, unless a 
contrary intent be therein plainly expressed: Provided^ That 
whilst privileges and franchises so granted may be changed 
or repealed, no amendment or repeal shall impair other rights 
previously vested.

* *
“ Sec . 3. That the provisions of this act shall only apply to 

charters and acts of incorporation to be granted hereafter; 
and that this act shall take effect from its passage.”

It would seem that from the date of its creation until the 
year 1886 the bank was called upon to pay only the taxes 
provided in the seventh section of its charter. In 1886 (Ses-
sion Acts of Kentucky, 1885-6, pp. 140, 144 to 147, 201) the 
legislature of Kentucky adopted what is designated in the
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briefs of counsel as the Hewitt Act, containing the following 
provisions as to the taxation of banks :

“ Seo . 1. That shares of stock in state and national banks, 
and other institutions of loan or discount, and in all corpora-
tions required by law to be taxed on their capital stock, shall 
be taxed 75 cents on each share thereof, equal to $100, or on 
each $100 of stock therein owned by individuals, corporations 
or societies, and said banks, institutions and corporations shall, 
in addition, pay upon each $100 of so much of their surplus, 
undivided surplus, undivided profits or undivided accumula-
tions as exceeds an amount equal to 10 per cent of their capi-
tal stock, which shall be in full of all tax, state, county and 
municipal.

*****
“ Sec . 4. That each of said banks, institutions and corpora-

tions, by its corporate authority, with the consent of a major-
ity in interest of a quorum of its stockholders, at a regular or 
called meeting thereof, may give its consent to the levying of 
said tax, and agree to pay the same as herein provided, and 
to waive and release all right under the act of Congress, or 
under the charters of the state banks, to a different mode or 
smaller rate of taxation, which consent or agreement to and 
with the State of Kentucky shall be evidenced by writing 
under the seal of such bank and delivered to the Governor of 
this Commonwealth; and upon such agreement and consent 
being delivered, and in consideration thereof, such bank and 
its shares of stock shall be exempt from all other taxation 
whatsoever so long as said tax shall be paid during the corpo-
rate existence of such banks.

“ Sec . 5. The said bank may take the proceeding authorized 
by section 4 of this act at any time until the meeting of the 
next general assembly : Provided, They pay the tax pro-
vided in section 1 from the passage of this act.

“ Sec . 6. This act shall be subject to the provisions of sec-
tion eight (8), chapter sixty-eight (68), of the general stat-
utes.

“ Sec . 7. If any bank, state or national, shall fail or refuse 
to pay the tax imposed by this act, or shall fail or refuse to
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make the consent and agreement as prescribed in section 4, 
the shares of stock of such bank, institution or corporation, 
and its surplus, undivided accumulations and undivided 
profits, shall be assessed as directed by section 2 of this act, 
and the taxes — state, county and municipal — shall be im-
posed, levied and collected upon the assessed shares, surplus, 
undivided profits, undivided accumulations, as is imposed on 
the assessed taxable property in the hands of individuals: 
Provided, That nothing herein contained shall be construed 
as exempting from taxation for county or municipal purposes 
any real estate or building owned and used by said banks 
or corporations for conducting their business, but the same 
may be taxed for county and municipal purposes as other real 
estate is taxed.”

The Citizens’ Savings Bank accepted the Hewitt Act in the 
mode provided, and thereafter paid the tax specified therein.

In 1891 Kentucky adopted a new constitution, which con-
tained the following :

“ Sec . 174. All property, whether owned by natural persons 
or corporations, shall be taxed in proportion to its value, unless 
exempted by this constitution ; and all corporate property 
shall pay the same rate of taxation paid by individual 
property. Nothing in this constitution shall be construed to 
prevent the general assembly from providing for taxation 
based on income, licenses or franchises.”

The State of Kentucky, in 1892, enacted a law providing, 
among other things, for the assessment and taxation by the 
State, counties and municipalities, of banking and other corpo-
rations. This law was in absolute conflict with the Hewitt 
Act, and by special provision as well as by necessary legal 
intendment operated, if the constitution had not already done 
so, to repeal the system of bank taxation established by the 
Hewitt Act. Without detailing the scheme of taxation 
created by the law of 1892, it suffices to say that it organized 
a State board whose duty it was to ascertain and fix the 
value of what was termed the franchises of banks and other 
corporations, referred to in the law, and upon the amount so 
fixed the general state tax was levied. It was besides made
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the duty of the board to certify its valuation of the property 
or franchises to the proper county or municipality in which 
the corporation was located, so that the sum of this assess-
ment might become the basis upon which the local taxes 
should be laid. The city of Owensboro, where the Citizens’ 
Savings Bank was located, established by ordinances the rate 
of municipal taxes for the years 1893 and 1894, and the sum 
so fixed was assessed upon the valuation of the franchises or 
property of the bank which had been certified by the state 
board in claimed conformity to the statute of 1892. The bank 
refused to pay these taxes, and a levy was made by the tax 
collector upon some of its property, and garnishment process 
was also issued against several of its debtors. Thereupon 
this suit was commenced by a petition, on behalf of the bank, 
to enjoin the city of Owensboro and its tax collector from 
enforcing the taxes in question.

The averments of the petition, and of the amendments 
thereto — for it was twice amended — assailed the validity 
of the tax on several grounds, all of which are, substantially, 
included in the following summary :

First. That the board of state valuation had no power 
under the constitution and laws of the State to make an 
assessment for local taxation, and, if it had such power, had 
not exercised it lawfully, because the method of valuation 
pursued by it was so arbitrary as to cause its action to be 
void. Second. That no notice of the assessment had been 
given the officials, as required by the state law. Third. That 
the taxes violated the equality clause of the state constitution, 
because, by the method adopted in making the assessment, the 
property of the bank had been valued by a rule which caused 
it to be assessed at proportionately one third more than the 
sum assessed against other property in the city of Owensboro, 
and by one half more than the valuation at which the prop-
erty of other taxpayers throughout the State was assessed. 
Fourth. That thé taxes violated the state law and constitution, 
because based upon an assessment made by the state board, 
and not on an assessment made by the city, and that they 
were likewise illegal, because the levy of the tax predicated
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upon the assessment, by the state board, was dehors the powers 
of the city of Owensboro under the state laws. Fifth. That 
the taxes moreover violated the equality clause of the state 
constitution, because as there were certain national banks 
doing business in the city of Owensboro, against whom the 
franchise tax provided by the state law could not be enforced, 
without a violation of the law of the United States, therefore 
these banks could not be taxed for the franchise tax, and not 
to tax them, whilst taxing the petitioner, would bring about 
inequality of taxation, and hence be a violation of the state 
constitution. Sixth. The taxes were expressly and particu-
larly attacked on the ground that the Hewitt Act, and the 
acceptance of the terms thereof, constituted an irrevocable 
contract, between the State and the bank, exempting it from 
all taxation other than as specified in the Hewitt Act, and 
therefore that the revenue act of 1892 and the levy of the 
taxes in question by the city of Owensboro violated the con-
tract rights of the bank, which were protected from impair-
ment by the Constitution of the United States.

In further support of this ground the petition charged that 
at the time the Hewitt Act was passed the bank had an irrev-
ocable contract arising from section 7 of its charter limiting 
taxation to the sum there specified, which right the bank had 
surrendered in consequence of the contract embodied in the 
Hewitt Act. It was averred that this surrender of its contract 
right to enjoy the limited taxation, conferred by its charter, 
was a valid consideration moving between the bank and the 
State, operating to cause the Hewitt Act to become a contract’ 
upon adequate consideration.

A preliminary injunction restraining the collection of the 
taxes was allowed. The city of Owensboro demurred to the 
petition and to the various amendments thereof, and, reserv-
ing its demurrers, answered traversing the averments of the 
original petition and the amendments thereto. Motions were 
made to dissolve the injunction. On these motions testimony 
was taken and the case was heard on the motions to dissolve, 
and on the demurrers. The trial court dissolved the injunction, 
sustained the demurrers, and dismissed the suit. On appeal to
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the Court of Appeals of Kentucky the decree of the trial court 
was affirmed. 39 S. W. Rep. 1030.

The opinion of the Kentucky Court of Appeals contained 
not only the reasons applicable to the case we are now con-
sidering, but also such as were by it considered relevant to 
several other cases which, it would seem, were either heard 
by that court at the same time or were deemed by the court 
to present so many cognate questions as to enable it to em-
brace the several cases in one opinion. In so far as it related 
to this cause, the opinion fully examined and disposed of the 
question of contract and the issues consequent thereon. An 
application on behalf of the appellant was thereafter filed, 
styled “ Petition for extension of opinion and reversal.” This 
application, whilst declaring that the appellant could not assent 
to the conclusion of the court on the question of the existence 
of an irrevocable contract, protected from impairment by the 
Constitution of the United States, asked no rehearing on that 
subject. The grounds for rehearing, which were elaborately 
pressed, related solely to certain questions of law which it 
was argued the record presented, and which it was claimed 
depended on the state law and constitution. There was no 
contention that these issues involved the Constitution or laws 
of the United States.

All the assignments of error but the eighth and ninth relate 
to errors charged to have been committed by the court below 
in holding that there was no contract protected from impair-
ment by the Constitution of the United States. The eighth 
assignment asserts that there was error in allowing a penalty 
for the non-payment of the taxes, because such penalty was 
by the state law imposed only upon corporations and not on 
other taxpayers, and therefore the state law violated the Four-
teenth Amendment to. the Constitution of the United States. 
The ninth assignment charges that there was error in hold-
ing the taxes to be valid because the property or franchise of 
the bank, on which the tax was levied, was assessed at its full 
value, whilst other taxpayers in the State were assessed at not 
more than seventy per cent of the value of their property, thus 
creating an inequality of taxation, equivalent to a denial of
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the equal protection of the laws, in violation of the Fourteenth 
Amendment to the Constitution of the United States.

We at the outset dispose of the eighth and ninth assignments 
just referred to. The questions which they raise are not prop-
erly here for consideration. They are not presented by the 
record nor do they result by necessary intendment therefrom. 
Indeed they were excluded from the cause, as Federal ques-
tions, by the implications resulting from the pleadings. Whilst 
it was charged that the penalties were unlawful, there was no 
allegation that their enforcement would violate any Federal 
right. On the contrary, the petition and the amendments to 
it clearly placed the objection to the penalties on the ground 
that their enforcement would violate the state law and the 
state constitution. The distinction between the state right 
thus asserted and the Federal right was clearly made when 
the only Federal issue which was relied on, the impairment of 
the obligation of the contract, was alleged, for then it was 
plainly stated to depend upon a violation of the Constitution 
of the United States. Even after the opinion of the Court of 
Appeals was announced there was not a suggestion made in 
the petition for rehearing that a single Federal question was 
considered by the parties as arising except the one which the 
court • had fully decided, and as to which it was expressly de-
clared a rehearing was not prayed. The assignments of error 
in question therefore simply attempt to inject into the record 
a Federal question not lawfully therein found, never called to 
the attention of the state court by pleading or otherwise, and 
not necessarily arising for consideration in reviewing the judg-
ment of the state court to which the writ of error is directed. 
But after a decision by the court of last resort of a State the 
attempt to raise a Federal question for the first time is too late. 
Miller v. Texas, 153 U. S. 535; Loeber v. Schroeder, 149 U. S. 
580. It is also clear that where it is disclosed that an asserted 
Federal question was not presented to the state court or called 
in any way to its attention, and where it is not necessarily in-
volved in the decision of the state court, such question will not 
be considered by this court. Louisville & Nashville Railroad 
v. Louisville, 166 U. S. 709; Oxley Stave Co. v. Butler County,



644 OCTOBER TERM, 1898.

Opinion of the Court.

166 U. S. 648 ; Kipley v. Illinois, 170 U. S. 182 ; Green Bay & 
Mississippi Canal Co. v. Patten Paper Co., 172 U. S. 58 ; Capi-
tal Bank v. Cadiz Bank, 172 U. S. 425. We therefore decline 
to review the errors alleged in the eighth and ninth assign-
ments, and passing their consideration are brought to the real 
Federal controversy which arises on the record — that is, the 
question of irrevocable contract.

The claim is that the Hewitt Act and its acceptance by the 
banks constituted an irrevocable contract, although at the 
time that act was passed there was a general statute of Ken-
tucky reserving the right to repeal, alter or amend “all 
charters or grants of or to corporations or amendments there-
of and all statutes ” passed subsequent thereto, and although 
this general statute was expressly made a part of the Hewitt 
Act by the sixth section thereof. The wording of the sixth 
section accomplishing this result is : “ This act shall be sub-
ject to the provisions of section 8, chapter 68, of the general 
statutes,” the provision thus referred to being the general 
law of 1856, reserving the power to repeal, alter or amend as 
above. When the proposition relied upon is plainly stated 
and its import clearly apprehended, no reasoning is required 
to demonstrate its unsoundness. In effect, it is that the 
contract was not subject to repeal, although the contract 
itself in express terms declares that it should be so subject 
at the will of the legislative authority. The elementary rule 
is that if at the time a corporation is chartered and given 
either a commutation or exemption from taxation, there exists 
a general statute reserving the legislative power to repeal, 
alter or amend, the exemption or commutation from taxation 
may be revoked without impairing the obligations of the 
contract, because the reserved power deprives the contract 
of its irrevocable character and submits it to legislative con-
trol. The foundation of this rule is that a general statute 
reserving the power to repeal, alter or amend is by implica-
tion read into a subsequent charter and prevents it from be-
coming irrevocable. In a case like the one now considered, 
where not only was there a general statute reserving the 
power, but where such general law was made by unambiguous
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language one of the provisions of the contract, of course the 
legislative power to repeal or amend is more patently obvious 
to the extent that that which is plainly expressed is always 
more evident than that which is to be deduced by a legal 
implication. In Tomlinson n . Jessup, 15 Wall. 454, in speak-
ing of a contract exemption from taxation arising from a 
charter, and of the right to repeal the same springing from a 
general law, reserving the power to alter or amend, which 
existed at the time the charter was conferred, the court, 
through Mr. Justice Field, said (p. 459):

“Immunity from taxation, constituting in these cases a 
part of the contract with the Government, is, by the reserva-
tion of power such as is contained in the law of 1841, subject 
to be revoked equally with any other provision of the charter 
whenever the legislature may deem it expedient for the public 
interests that the revocation shall be made. The reservation 
affects the entire relation between the State and the corpora-
tion and places under legislative control all rights, privileges 
and immunities derived by its charter directly from the 
State.”

In Railroad Co. v. Maine, 96 IT. S. 499, 510, the question 
was as. to the liability to taxation of a consolidated corpora-
tion which came into existence while a general statute was in 
force, providing that any act of incorporation subsequently 
passed might be amended, altered or repealed at the pleasure 
of the legislature, in the same manner as if an express pro-
vision to that effect were therein contained, unless there was 
in the act of incorporation an express limitation or provision 
to the contrary. The court said : “ There was no limitation 
in the act authorizing the consolidation, which was the act of 
incorporation of the new company, upon the legislative power 
of amendment and alteration, and, of course, there was none 
upon the extent or mode of taxation which might be subse-
quently adopted. By the reservation in the law of 1831, 
which is to be considered as if embodied in that act, the 
State retained the power to alter it in all particulars consti-
tuting the grant to the new company formed under it, of cor-
porate rights, privileges and immunities. The existence of
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the corporation and its franchises and immunities, derived 
directly from the State, were thus kept under its control.”

In Louisville Water Company v. Clark, 143 U. S. 1, 12, the 
corporation claimed that it had acquired under an act of the 
legislature of the State of Kentucky an exemption from taxa-
tion which could not be withdrawn by subsequent legislation 
without its consent. As the act granting the exemption was 
passed subsequent to the adoption by the general assembly of 
Kentucky of the act of 1856, (the general law which was in 
being when the Hewitt Act was adopted, and which was ex-
pressly made a part of alleged contract,) it was held that the 
exemption from taxation could be repealed without impairing 
the obligation of the contract. The court, through Mr. Justice 
Harlan, said : “ In short, the immunity from taxation granted 
by the act of 1882 was accompanied with the condition — 
expressed in the act of 1856 and made part of every subse-
quent statute, when not otherwise expressly declared — that, 
by amendment or repeal of the former act, such immunity 
could be withdrawn. Any other interpretation of the act of 
1856 would render it inoperative for the purposes for which, 
manifestly, it was enacted.”

Again, in Covington n . Kentucky, 173 U. S. 231, 238, con-
sidering the same subject in a case which involved the appli-
cation of the power reserved by the State of Kentucky, in the 
act of 1856, to repeal, alter or amend all grants or contracts 
made subsequent to that act, the court said, through Mr. Jus-
tice Harlan:

“ There was in that act [that is, the one making the grant] 
no ‘ plainly expressed ’ intent never to amend or repeal it. It 
is true that the legislature said that the reservoirs, machinery, 
pipes, mains and appurtenances, with the land upon which 
they were situated, should be forever exempt from state, 
county and city taxes. But such a provision falls short of a 
plain expression by the legislature that at no time would it 
exercise the reserved power of amending or repealing the act 
under which the property was acquired. The utmost that can 
be said is that it may be inferred from the terms in which the 
exemption was declared that the legislature had no purpose
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at the time the act of 1886 was passed to withdraw the ex-
emption from taxation; not that the power reserved would 
never be exerted, so far as taxation was concerned, if in the 
judgment of the legislature the public interest required that 
to be done. The power expressly reserved to amend or re-
peal a statute should not be frittered away by any construction 
of subsequent statutes based upon mere inference. Before a 
statute — particularly one relating to taxation — should be 
held to be irrepealable, or not subject to amendment, an in-
tent not to repeal or amend must be so directly and unmistak-
ably expressed as to leave no room for doubt; otherwise, the 
intent is not plainly expressed. It is not so expressed when 
the existence of the intent arises only from inference or con-
jecture.”

The conclusions stated in these cases are but the expres-
sion of many other adjudged causes. Railroad Company v. 
Georgia, 98 IT. S. 359, 365; Hoge v. Railroad Company, 99 
U. S. 348, 353; Sinking Fund cases, 99 U. S. 700, 720; 
Greenwood v. Freight Company, 105 U. S. 13, 21; Close v. 
Glenwood Cemetery, 107 U. S. 466, 476; Louisville Gas Com-
pany n . Citizens1 Gas Company, 115 IT. S. 683, 696; Gibbs 
n . Consolidated Gas Company, 130 IT. S. 396, 408; Sioux 
City Street Railway v. Sioux City, 138 IT. S. 98, 108.

Undoubtedly in the Bank Tax cases, 97 Kentucky, 597, 
the Court of Appeals of Kentucky decided that the Hewitt 
law created an irrevocable contract, and that the general 
assembly of that State could not repeal, alter or amend it 
without impairing the obligations of the contract, despite the 
existence of the act of 1856, and despite the circumstance 
that that act was in express terms incorporated in and made 
part of the Hewitt law. But the reasoning by which the 
court reached this conclusion is directly in conflict with the 
settled line of decisions of this court just referred to, and 
the case has been specifically overruled by the opinion an-
nounced by the Kentucky Court of Appeals in the cause now 
under review. It is not and cannot be asserted that the Bank 
Tax cases were decided before the contract evidenced by the 
Hewitt law was accepted, hence it cannot be urged that such
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decision entered into the consideration of the parties in form-
ing the contract. It is not pretended that the bank, whose 
rights are here contested, was either a party or privy to the 
Bank Tax cases. And even if such were the case, we must 
not be understood as intimating that the construction of the 
Hewitt Act, which was announced in the Bank Tax cases, 
would be binding ^in controversies as to other taxes between 
those who were parties or privies to those cases. On this 
subject we expressly abstain from now intimating an opinion. 
In determining whether, in any given case, a contract exists, 
protected from impairment by the Constitution of the United 
States, this court forms an independent judgment. As we 
conclude that the decision in the Bank Tax cases above cited, 
upon the question of contract, was not only in conflict with 
the settled adjudications of this court, but also inconsistent 
with sound principle, we will not adopt its conclusions.

It was earnestly argued that conceding the general rule to 
be that a reserved power to repeal, alter or amend enters 
into and forms a part of all subsequent legislative enactments, 
nevertheless this case should not be controlled thereby, first, 
because of peculiar conditions which it is asserted existed at 
the time the Hewitt law was enacted, and, second, because 
of the terms of the act of 1856 by which the power to repeal, 
alter or amend was reserved. The conditions relied upon and 
stated in argument as removing this case from the operation 
of the general principle are as follows: When the Hewitt 
law was enacted there existed much uncertainty as to the 
power of the State of Kentucky to tax banks within its bor-
ders. There were banks claiming to be only subject to lim-
ited taxation because of charters enacted prior to the act of 
1856. Again, there were other banks asserting a like right 
because of charters adopted since 1856, but which, it was 
said, were not dominated by that act. In consequence of 
these pretensions on behalf of state banks which were then 
undetermined, the national banks, organized in the State, 
were insisting that they were subject only to the rate of 
taxation to which the most favored state bank was liable, 
because it was urged that to tax such banks at a higher rate
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would be a discrimination in favor of these banks and against 
the national banks, which was forbidden by the law of the 
United States. To add to this complexity, it is said, the 
varying rate of local taxation was operating inequality among 
banks, and driving banking capital from the localities where 
the tax was highest, thus producing a public detriment. To 
assuage these difficulties and conflicts, to secure as to all 
banks, state and national, a uniform and higher rate of state 
taxation than that existing as to other property, it is asserted 
that the Hewitt law tendered to all banks a contract giv-
ing freedom from local burdens if a higher state tax was 
voluntarily paid. This must have been contemplated to be 
irrevocable, for otherwise the very object of the law could not 
have been accomplished. Conceding arguendo to the fullest 
degree the situation to have- been as described, the conclusion 
sought to be deduced from it is wholly unsound, since it dis-
regards the fact that the contract proposed and which was 
actually entered into contained an express reservation of the 
right to repeal, alter or amend. Indeed, the contention, when 
analyzed, amounts to this, that the plain letter of the con-
tract should be disregarded upon the theory that the parties 
intended to make a different contract from that which they 
actually entered into. The distinction between the potenti-
ality of a particular state of facts, for the purpose of prevent-
ing the implication of the reserved power to alter, amend or 
repeal, and the impotency of such facts to overcome the ex-
press and unambiguous provisions of the contract, at once 
demonstrate the confusion of thought involved in the conten-
tion. It was upon the distinction existing between the impli-
cation of the power to amend, alter or repeal, and its express 
statement in a contract, that the case of New Jersey v. Yard, 
95 IT. S. 104, proceeded, and that case is therefore wholly 
inapposite to the controversy here presented.

The argument predicated on what is said to be the peculiar 
language of the act of 1856 is this : That act, whilst reserving 
the right to amend or repeal“ all charters and grants of or to 
corporations, or amendments thereof, and all other statutes,” 
accompanied this reserved right with the restriction that it
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should not be exercised where “ a contrary intent be therein 
plainly expressed, (in the act creating the right,) provided, 
that whilst privileges and franchises so granted may be 
changed or repealed, no amendment or repeal shall impair 
other rights previously vested.” The bank, it is asserted, 
had under its charter a right to be taxed only to a limited 
amount; and this, it is claimed, constituted a contract which 
was surrendered on the theory that the Hewitt law was irrevo-
cable, and if it were not so, then there was no surrender of the 
right under the charter, and therefore it now exists. This con-
tention, however, but states in another form the claims which 
we have already disposed of. The charter was conferred on 
the bank subsequent to the act of 1856, and the limit of taxa-
tion stated in the charter was therefore subordinated to that act 
and subject to the exercise of the power of amendment or re-
peal. True it is, in Franklin County Court n . Deposit Bank 
of Frankfort (June, 1888), 87 Kentucky, 370, 382, the Court 
of Appeals of Kentucky decided that a grant, after the act of 
1856, of an exemption from taxation for a designated time, 
signified such a plain manifestation of the will of the legis-
lature that the grant should not be subject to alteration or 
amendment, that the right so conferred was therefore not 
submitted to the paramount power of repeal or amendment 
reserved by the act of 1856. This decision, however, was 
rendered long after the enactment of the charter of the bank, 
whose rights are now before us, and has been expressly over-
ruled, by the Court of Appeals, in the case which we are 
reviewing. The doctrine settled by the adjudications of 
this court is this: That the mere grant for a designated time 
of an immunity from taxation does not take it out of the 
rule subjecting such grant to the general law retaining the 
power to amend or repeal, unless the granting act contain 
an express provision to that effect. The doctrine on which 
the argument depends is that any grant for a designated 
time is by implication taken out of the general rule, even 
although there be no express provision to that end in the 
act making the grant.

The assertion that wherever it is stated in a legislative grant
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or charter that it is to last for a given period of time, therefore 
such provision is a plain manifestation of the intention of the 
legislature that the grant or charter shall not be repealed or 
amended for the time for which it was declared that it should 
exist, is fallacious, since it overlooks the consideration that the 
limit of time fixed for the duration of the charter or grant, 
like every other provision therein, is qualified by the reserved 
power to alter, amend or repeal. It hence results that where 
in a charter or grant enacted, when there is a general statute 
reserving the power to repeal, alter or amend, a time is stated, 
the granting act must be read just as if it declared that the 
charter or grant should exist for a designated time, unless 
sooner repealed, altered or amended. Indeed, reduced to its 
final analysis, the argument that because in a grant or charter 
a time is designated for its duration, it cannot, therefore, until 
the expiration of such time, be repealed, altered or amended, 
is equivalent to saying that the reserved power cannot 
be exercised in any case of contract. For, if every case of 
charter or grant where a time is fixed, either expressly or by 
necessary construction in the charter or grant, is taken out 
of the reach of the reserved power, it would follow that only 
those charters or grants which were determinable at will would 
come under the control of the power reserved. But to say 
this simply amounts to declaring that the reserved power 
applies and can be enforced only in those cases where it 
would be entirely unnecessary or useless to do so.

The source of the reservation, by many of the States in 
general laws, of the power to amend, alter or repeal, was 
fully reviewed in Greenwood v. Freight Company, 105 IT. S. 
13, where it was shown that such legislation had its origin in 
the purpose to provide for a case exactly like the one before 
us. Referring to the decision in Dartmouth College n . Wood-
ward, 4 Wheat. 518, the court, through Mr. Justice Miller, 
said (p. 20): “It was, no doubt, with a view to suggest a 
method by which the state legislatures could retain in a large 
measure this important power,” (the power to repeal or amend,) 
“without violating the Federal Constitution, that Mr. Justice 
Story, in his concurring opinion in the Dartmouth College
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case, suggested that when the legislature was enacting a 
charter for a corporation, a provision in the statute reserv-
ing to the legislature the right to amend or repeal it must 
be held to be a part of the contract itself, and the subsequent 
exercise of the right would be in accordance with the contract, 
and could not, therefore, impair its obligation. And he cites 
with approval the observations we have already quoted from 
the case of Wales v. Stetson, 2 Mass. 143. It would seem that 
the States were not slow to avail themselves of this sugges-
tion. . . .” As then the limitation in the charter of the 
bank was subject to repeal by the legislature, it cannot be 
claimed that such exemption was vested in the bank, and was 
therefore subject to be reinstated if the Hewitt Act was not 
an irrevocable contract, even if the correctness of the claim 
that this result would legally arise, if the charter had been 
an irrevocable contract, be arguendo conceded.

It is urged that as the act of 1856 provides that other rights 
previously vested could not be taken away by the repealing 
act, therefore the exemption from taxation could, not be with-
drawn ; but this is a mere form of restating the arguments al-
ready examined, and is tantamount to the reassertion of the 
proposition that the limited taxation established by the Hew-
itt Act, or the one conferred by the charter, could not be 
taken away at all. Referring to this subject, this court in 
Greenwood v. Freight Company, (ubi supra,) said (p. 17): 
“ Such an act may be amended ; that is, it may be changed 
by additions to its terms or by qualifications of the same. It 
may be altered by the same power, and it may be repealed. 
What is it that may be repealed ? It is the act of incorpora-
tion. It is this organic law on which the corporate existence 
of the company depends which may be repealed, so that it 
shall cease to be a law; or the legislature may adopt the 
milder course of amending the law in matters which need 
amendment, or altering it when it needs substantial change. 
All this may be done at the pleasure of the legislature. That 
body need give no reason for its action in the matter. The 
validity of such action does not depend on the necessity for it 
or on the soundness of the reasons which prompted it.” In
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considering what constituted vested rights, the court clearly- 
pointed out that rights of this character did not embrace mere 
privileges or franchises conferred by the granting act, and 
such rights obviously came within the power to repeal and 
amend, and were not within the category of those taken out 
of the reach of such power.

In the Greenwood case the reserved power was, by the gen-
eral statute, authorized to be exercised “ at the pleasure of 
the legislature.” But this qualification was decided in Ham-
ilton Gas Light Company v. Hamilton City, 146 U. S. 258,271, 
to be no more comprehensive than the power which would 
be implied from a general law simply reserving the right to 
repeal, alter or amend.

Nor is there force in the claim that before the adoption of 
the charter in question the courts of the State of Kentucky 
had settled the law to be that vested rights would include a 
mere privilege conferred by the granting act, and wThich was 
therefore necessarily subjected to the power to repeal or 
amend if such power is to have any application at all. This 
claim is based on what is assumed to have been decided in 
Kentucky in Commissioners of the Sinking Fund v. Green de 
Barren River Navigation Company, 79 Kentucky, 73, 75, 83. 
The case has not the import attributed to it. The scope of the 
question, in that case adjudged, was considered and commented 
on by this court in Louisville Water Company v. Clark, 143 
U. S. 1,16, where it was said:

“But there is nothing in that case inconsistent with the 
views we have expressed. It was there decided that the leg-
islature could not consistently with the constitution, or with 
the above statute of 1856, take from the Green and Barren 
River Navigation Company, without making compensation 
therefor, the right it acquired under a contract with the State, 
concluded in 1868, to take, for a term of years, tolls from ves-
sels navigating Green and Barren rivers, in consideration of its 
agreement, which had been Tully performed, to maintain and 
keep in repair, at its own expense, such line of navigation. 
The case before us presents no such features. As already in-
dicated, in losing an exemption from taxation the water com-
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pany regained its rights to make such charges for water 
furnished for fire protection, as it could rightfully have done 
before the act of 1882 was passed, and whilst its property was 
subject to taxation.”

Finally, it is said that as at the time the Hewitt Act was 
passed the rate of state taxation was lower than the sum of 
taxation fixed by that act on the banks giving their assent to 
it, therefore this increased sum over and above the amount of 
state taxes paid by other taxpayers, to the State, constituted a 
consideration received by the State, and created a vested right 
of such a nature that the State could not repeal the Hewitt 
Act without providing for the refunding of the sum paid the 
State in excess of the state taxes paid by other taxpayers. 
But this disregards the patent fact that whilst the amount of 
the state taxes, paid by the bank under the Hewitt Act, was 
larger than the taxes paid by other taxpayers to the State, 
the bank was by the Hewitt Act relieved from all obliga-
tion to pay county and municipal taxes. As the bank had 
at the time of the Hewitt Act no contract limiting the tax-
ing power of the State which could not have been repealed, 
it therefore could have been subjected by the State to the 
same rate of county and municipal taxes resting upon other 
taxpayers. It is not asserted that if this legislative power had 
been exerted and the bank been compelled to pay the same 
amount of taxation, for all governmental purposes, that other 
property owners were obliged to pay that it would not have 
contributed more than it was called upon to do under the 
Hewitt Act. The claim therefore amounts to this: That be-
cause the Hewitt Act relieved the bank from a part of the 
burden of taxation which rested upon the other taxpayers of 
the State, and this relief from burden was purely the result of 
the voluntary act of the lawmaker, that the power to remove 
the privilege cannot be exerted without refunding to the bank 
a portion of the lesser burden which it has paid. Thus to 
analyze the proposition is to answ’er it.

Our conclusion being that there was no irrevocable contract 
protecting the bank from taxation, and therefore that the tax-
ing law of Kentucky did not violate the contract clause of
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the Constitution of the United States, it follows that the de-
cree below must be and it is

Affirmed.
Mr . Jus tice  Brow n  dissenting.

The cogency with which the opinion of the court is ex-
pressed is calculated to awaken a distrust as to the soundness 
of any conflicting views; but the very fact that the court to 
which this writ of error was issued, only two years before the 
decree was pronounced which this court has affirmed, came 
to a precisely opposite conclusion upon the same state of facts, 
indicates at least that the question is not free from a rea-
sonable doubt. Indeed the judiciary of Kentucky appears to 
be about equally divided upon the subject.

The dominant question in the case is whether the written 
acceptance by the bank of the proposition contained in the 
act of 1886, known as the Hewitt Act, constituted a contract 
which neither the legislature nor the bank could repudiate at 
pleasure. As stated in the opinion of the court, the bank 
was chartered in 1884, with a provision that its life should 
continue for thirty years, and that a payment of fifty cents 
on each one hundred dollars of stock should “ be in full of all 
tax and bonus thereon of every kind.” This charter fell un-
der the provisions of the prior act of 1856, declaring that all 
such charters should be subject to amendment or repeal at 
the will of the legislature. There seems, however, to have 
been some dispute as to whether, under the power to amend, 
it was within the competency of the legislature to increase 
this tax during the life of the charter, without a violation of 
the Fourteenth Amendment to the Federal Constitution. To 
settle this question beyond peradventure, the legislature, in 
1886, inaugurated a new policy, and in the Hewitt Act made 
a distinct proposition that, if the banks and corporations in-
terested, with the consent of the majority in interest of their 
stockholders, at a regular -meeting thereof, should give their 
consent to the levying of a tax of seventy-five cents on each 
share equal to one hundred dollars, and agree to pay the same 
as therein provided, and would agree to waive and release all
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right under the act of Congress, or under their charters to a 
different mode or smaller rate of taxation, and should evidence 
such consent by writing under the seal of the bank delivered 
to the Governor of the Commonwealth, “ such bank and its 
shares of stock should be exempt from all other taxation 
whatever, so long as said tax shall be paid during the cor-
porate existence of such bank.” There was a further pro-
vision that, in case of refusal to enter into this compact, the 
bank should be assessed as directed by a previous section, and 
such state, county and municipal taxes imposed as were im-
posed on the assessed taxable property in the hands of in-
dividuals.

It is true that this act was made expressly subject to the 
prior act of 1856, declaring that all charters and grants to cor-
porations should be subject to amendment or repeal at the 
will of the legislature; but this very act limited the power to 
repeal and amend to cases where a “ contrary intent ” was not 
“ therein plainly expressed.” In other words, that while such 
charters or grants were generally subject to amendment or 
repeal, if language were used by the legislature indicating 
clearly an intention that the privileges and franchises there-
in granted should not be subject to amendment or repeal, it 
was perfectly competent to do so, and the stipulation was 
binding. There was a further provision that no amendment 
or repeal should “ impair other rights previously vested.” How 
then could such intent to limit its own powers be manifested 
by the legislature? It will probably be conceded that, if the 
grant or charter contained a clause to the effect than any 
particular privilege therein granted should not be subject to 
amendment or repeal, it would be sufficient; but it seems to 
me equally clear that if it contained other language plainly 
evincing an intent that a particular clause should be irrepeal- 
able for a certain length of time; or, if it contained a propo-
sition from which the legislature could not withdraw without 
a breach of faith toward those who had accepted its terms, it 
could not be intended that such contract, if accepted, should 
be subject to repudiation. Conceding to its fullest extent the 
doctrine of the Dartmouth College case, that the charter of
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a corporation is a contract, it follows that so far as it is a 
charter it is, under the act of 1856, subject to amendment 
or repeal; but so far as the legislature departs from the main 
object of the charter of granting privileges and franchises, and 
invites its corporations to enter into written contracts with it, 
requires such contracts to be executed in an unusual form, and 
to receive the consent, not only of the directors but of a ma-
jority of its stockholders, and, further, that they be made 
under seal and delivered to the Governor of the Common-
wealth, that then it evinces an intent as clearly as language 
can express it that such contract shall be binding, and that, in 
respect thereto, it yields up its right to amendment or repeal. 
New Jersey v. Yard, 95 IL S. 104. To hold that a contract 
thus solemnly entered into may be repudiated at the next 
session of the legislature is practically to say that the legisla-
ture may set a trap for its corporations, and that after it has 
enticed them into it by the offer of more favorable terms than 
they otherwise could obtain, may repudiate its own obligations, 
without restoring to the corporations what it had previously 
induced them to give up.

The difficulty with the position of the court is, that it ren-
ders it impossible for the Commonwealth to enter into a con-
tract with one of its own corporations, which it may not 
repudiate at the next session of its legislature. If capital may 
be enticed into the State under its solemn promise that certain 
privileges shall be granted, or that it shall be subject to a cer-
tain specified rate of taxation, which may be withdrawn at any 
moment, it can scarcely complain if foreign capital refuses to 
be tempted by such illusory offers. I see no reason why, under 
the decision of the court, if the legislature should enter into a 
compact with one of its own corporations to perform a great 
public work, it may not, after capital has been largely invested 
therein, and the work entered upon, under the guise of amend-
ing the grant, abrogate its contract and leave the corporation 
practically defenceless. Indeed it seems to me that it is not 
creditable to the legislature to impute to it an intent to sub-
ject corporations, which had accepted the benefits of the Hew-
itt Act, to the rate of taxation prescribed by the act of 1892,

VOL. CLXXUI—42
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providing for wholly different modes of assessment and taxa-
tion, and that it is more reasonable to assume that the taxing 
officers of the city of Owensboro exceeded their authority in 
attempting to exact the taxes in question.

The cases cited in the opinion of the court are not in conflict 
with the position here assumed. In Tomlinson v. Jessup, 15 
Wall. 454, it was decided that an act of the legislature of South 
Carolina, passed in 1851, incorporating the Northeastern Rail-
road Company, and a subsequent act passed in 1855, providing 
that its stock should be exempt from taxation during the con-
tinuance of the charter, were subservient to a general act 
passed in 1841, reserving the right to amend, alter or repeal 
every such charter, unless the act granting such charter should 
in express terms except it. As the amended charter in question 
contained no clause excepting it from the provisions of the 
general act of 1841, it was held that its property might be 
taxed by subsequent legislation. The case differs from the 
one under consideration in the fact that the amended charter 
contained no exception taking it out of the act of 1841, and 
that there was no express contract in that charter that no tax 
should be subsequently imposed. There was nothing to indi-
cate that this charter was not intended to fall within the re-
strictions of the act of 1841.

In Railroad Company v. Maine, 96 IT. S. 499, there was a 
similar general law, passed in 1831, declaring any act of incor-
poration liable to be amended, altered or repealed at the pleas-
ure of the legislature, unless there was “ an express limitation 
or provision to the contrary.” It was held that an act of the 
legislature passed in 1856, authorizing corporations to consoli-
date and form a new corporation, was an act of incorporation 
of a new company, and, there being in this act no limitation 
upon the power of amendment, alteration and repeal, the State 
retained the power to alter it in all particulars, constituting 
the grant of corporate rights, privileges and immunities to the 
new company, and that a limitation upon the taxing power of 
the State prescribed in the charters of the old companies ceased 
upon their consolidation, though it was said that “ rights and 
interests acquired by the company, not constituting a part of
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the contract of incorporation, stand upon a different foot-
ing.” In its application to this case it is subject to the same 
criticism as that of Tomlinson v. Jessup.

The case of the Louisville Water Company n . Clark, 143 
U. S. 1, arose under the same act of Kentucky of 1856. In that 
case, an immunity from taxation, conferred upon the water 
company by an act passed in 1882, was withdrawn by a sub-
sequent act passed in 1886, and it was held that as the act of 
1882 contained no clause that “ plainly expressed ” an inten-
tion not to exercise the power reserved by the statute of 1856 
to amend or repeal, at the will of the legislature, all charters 
or grants to corporations, the act was subject to that general 
statute for the very reason that there was no “ contrary intent ” 
“plainly expressed.” The opinion harmonizes completely 
with the position here assumed, and contains a clear inference 
that where a subsequent act plainly evinces an intention on 
the part of the legislature that the general statute of <1856 
should not apply, such intention will be respected and will 
control the operation of the general statute. If the Hewitt 
Act does not evince such intention, of course the whole argu-
ment falls to the ground; but it seems to me that its language 
in this particular is too clear to be disregarded.

The recent case of Covington v. Kentucky, 173 U. S. 231, is 
of the same tenor. An act passed in 1886, authorizing the city 
of Covington to build a system of water works, contained a 
provision that they should “ remain forever exempt from state, 
county and city tax.” This was held to be subject to the act 
of 1856, providing for the amendment or repeal at the will of 
the legislature, unless a contrary intent be therein plainly ex-
pressed. It was very properly held that there was nothing in 
the act of 1886 plainly expressing an intent that the provision 
exempting the property from taxation was not subject to re-
peal ; but the whole theory of this dissent is embodied in the 
proposition that there was in the Hewitt Act a plainly ex-
pressed intent that it should not be amended or repealed to 
the prejudice of banks accepting its terms. There was a plain 
intimation in that opinion that if the act of 1886 had contained 
evidence of such intent it would have been held to repeal the
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act of 1856 to that extent. “ Before a statute,” said the court, 
— “ particularly one relating to taxation, — should be held to 
be irrepealable, or not subject to amendment, an intent not 
to repeal or amend must be so directly and unmistakably ex-
pressed as to leave no room for doubt; otherwise the intent 
is not plainly expressed. It is not so expressed when the ex-
istence of the intent arises only from inference or conjecture.”

Such intent was found by this court in New Jersey v. Tar J 
95 U. S. 104, in the fact that there was in the supplemental 
charter of the corporation, precisely as in the Hewitt Act, (1) 
a subject of dispute and fair adjustment of it for a valuable 
consideration on both sides; (2) the contract assumed, by 
legislative requirement, the shape of a formal written con-
tract ; (3) the terms of the contract, that “ this tax shall be 
in lieu and satisfaction of all other taxation or imposition 
whatsoever by or under the authority of this State or any 
law thereof,” excluded in view of the whole transaction, the 
right of the State to revoke it at pleasure. There was the 
same provision as in the Hewitt Act, that the section pro-
viding for a commutation of taxes should not go into effect, 
or be binding upon the company, until it had signified its 
assent under its corporate seal and filed it in the office of the 
secretary of State. The language of Mr. Justice Miller is so 
pertinent that I cannot forbear quoting the following para-
graph : “ Can it be believed that it was intended by either 
party to this contract that, after it was signed by both par-
ties, one was bound forever, and the other only for a day? 
That it was intended to be a part of the contract that the 
State of New Jersey was, at her option, to be bound or not? 
That there was implied in it, when it was offered to the ac-
ceptance of the company, the right on the part of the legis-
lature to alter or amend it at pleasure ? If the State intended 
to reserve this right, what necessity for asking the company to 
accept in such formal manner the terms of a contract which 
the State could at any time make to suit itself ? ” I find it 
difficult to see how that case and the one under consideration 
can stand together.

So far as the Court of Appeals of Kentucky had spoken
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upon this question, prior to the decision which is here affirmed, 
it was uniformly in favor of the position taken in this dissent. 
In Franklin County Court v. Deposit Bank of Frankfort, 87 
Kentucky, 370, it was held that an act which continued the 
life of a charter to a period beyond the time fixed for its ex-
piration, and reserved the corporate organization, privileges, 
powers, duties and rights, was an extension of an old charter, 
and not the grant of a new one; that an act passed in 1858, 
« plainly expressed ” an intention that the act of 1856 should 
not apply to it, and that such intent was evinced by the pro-
vision that the appellee bank should establish a branch at 
Columbus; “that the amount of its circulation should not 
be greater than the amount of its capital stock actually paid 
in; that it should, in addition to the fifty cents per share of 
its capital stock, pay annually fifty cents upon each one hun-
dred dollars of its contingent fund; that it should be subject 
to all the limitations, conditions and duties imposed upon it 
by the act of incorporation; that it should formally accept 
the terms of extension.”

I desire only to add that in Commonwealth v. Farmers' 
Bank of Kentucky, 97 Kentucky, 590, it was held, by the 
same majority of the court which subsequently overruled it, 
that there existed in the Hewitt Act “ every element of a 
contract between the State and the banks and, with such a 
consideration as will uphold it, no reasonable doubt can be 
entertained that such was the purpose of the parties to it.” 
“ We are satisfied,” said the court, “ after a careful considera-
tion of this question, that the parties making the contract 
never contemplated or intended that the act of 1856 should 
apply to this contract after its acceptance by the banks, and 
that such an acceptance was necessary to make the contract 
complete between the parties.” The argument is a powerful 
demonstration of the existence of an irrevocable contract; 
but the Court of Appeals subsequently overruled this decision, 
and this court has affirmed its action, and in addition thereto 
has pronounced an opinion seemingly so inconsistent with New 
Jersey n . Yard, as to practically amount to an overruling of 
that case. These cases, however, are but a reaffirmance of a
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principle which the same court had previously laid down in 
Commissioners of Sinking Fund v. Green & Barren Hirer 
Navigation Co., 79 Kentucky, 73, and Commonwealth v. 
Owensboro &c. Railroad, 95 Kentucky, 60, that a distinct 
contract contained in a charter was not subject to the act 
of 1856. Indeed, I do not understand upon what other theory 
a positive acceptance of the taxation imposed by the Hewitt 
Act was required of these banks.

DEPOSIT BANK OF OWENSBORO v. OWENSBORO.

ERROR TO THE COURT Of APPEALS OF THE STATE OF KENTUCKY,

No. 149. Argued February 27, 28, 1899.—Decided April 3, 1899.

Citizens' Savings Bank of Owensboro n . Owensboro, ante, 636, followed.

This  case was argued with the Citizens' Savings Bank case.

Mr. W. T. Ellis for plaintiff in error.

Mr. Chapeze Wathen and Mr. J. D. Atchison for defend-
ants in error.

Mr . Justi ce  White  delivered the opinion of the court.

The relief sought by the plaintiff in error was the nullity of 
certain taxes levied by the city of Owensboro for the years 
1893 and 1894. The grounds upon which this relief was 
prayed are in all material respects like unto those relied on in 
the two cases against the city of Owensboro, just decided. 
The charter and an amendment extending the same were 
both enacted after the act of 1856.

Indeed, this case along with the other two were disposed of 
by the Kentucky Court of Appeals in the same opinion, be-
cause of the identity of the questions presented.

For reasons given in the opinion in Citizens' Savings
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Bank of Owensboro v. Owensboro, ante, 636, this term, the 
decree is Affirmed.

Deposi t  Bank  of  Owens boro  v . Davi ess  County . No . 150. 
Argued with No. 669, ante, 636, and by the same counsel. Decided 
April 3,1899. Mr . Just ice  White  : By a written stipulation it is 
agreed that this cause abide the result of No. 149, Deposit Bank of 
Owensboro v. Owensboro. The decree in that case having been 
affirmed, the same result is therefore necessary in this, and ac-
cordingly the decree of the Court of Appeals of Kentucky in this 
case is also

Affirmed.

FARMEES’ AND TRADERS’ BANK OF OWENS-
BORO v. OWENSBORO.

ERROR TO THE COURT OF APPEALS OF THE STATE OF KENTUCKY.

No. 151. Argued February 2T, 28,1899. — Decided April 8,1899.

Citizens’ Savings Bank v. Owensboro, ante, 636, followed.

This  case was argued with the Citizens'1 Savings Bank, case.

Mr. W. T. Ellis for plaintiff in error.

Mr. Chapeze Wathen and Mr. J. D. Atchison for defend-
ants in error.

Mr . Just ice  White  delivered the opinion of the court.

The plaintiff in error was chartered by the legislature of Ken-
tucky in 1876. The charter limited the taxing power to fifty 
cents on each one hundred dollars of capital stock, during 
the life of the corporation, which was fixed at twenty-five 
years. This suit was commenced by petition asserting the 
nullity of certain taxes levied by the city of Owensboro for 
the years 1893 and 1894. The petition was twice amended. 
The cause of action alleged was, in every material respect,
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the same as that relied on in the case of Citizens1 Savings 
Bank of Owensboro v. Owensboro, No. 669, ante, 636. For this 
reason the opinion in that case disposes of all the issues 
arising in this, and for the reasons therein given the decree 
of the Court of Appeals of Kentucky in this case rendered is 

Affirmed.

OWENSBORO NATIONAL BANK v. OWENSBORO.

EEEOE TO THE COUET OF APPEALS OF THE STATE OF KENTUCKY.

No. 148. Argued February 27, 28,1899. —Decided April 3, 1899.

A State is wholly without power to levy any tax, either direct or indirect, 
upon national banks, their property, assets or franchises, except when 
permitted so to do by the legislation of Congress.

Section 5219 of the Revised Statutes is the measure of the power of States 
to tax national banks, their property or their franchises, that power 
being confined to a taxation of the shares of stock in the names of the 
shareholders, and to an assessment of the real estate of the bank.

The taxing law of the State of Kentucky, under the provisions of which 
the tax in controversy in this case was imposed, is beyond the authority 
conferred by Congress on the States, and is void for repugnancy to that 
act.

The tax here complained of having been assessed on the franchise or in-
tangible property of the corporation, was not within the purview of the 
authority conferred by the act of Congress, and was therefore illegal.

This  suit was originally instituted in a court of the State of 
Kentucky by the plaintiff in error, the Owensboro National 
Bank. The relief prayed was that the city of Owensboro 
and its tax collector Simmons be perpetually restrained from 
enforcing the collection of alleged “ franchise ” taxes for the 
years 1893 and 1894, claimed by the defendants to have been 
assessed under authority of a revenue act of the State of 
Kentucky enacted November 11, 1892, as amended. The 
taxes in question were laid upon the amount fixed by the 
state board of valuation and assessment provided for in the 
act, which valuation equalled the combined sum of the par 
of the capital stock of the bank, its surplus and undivided
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profits. It is admitted on the record that the avails of the 
bank to the amount of the valuation were invested in non- 
taxable bonds of the United States. Various reasons why 
the taxes should be declared illegal were urged in the peti-
tion and the amendments thereto. Without going into detail, 
all the grounds are substantially included in the following 
summary:

1. That the levy of the taxes in question impaired the 
obligation of an alleged irrevocable contract entered into in 
1886 between the bank and the State, and embodied in a 
legislative enactment referred to as the Hewitt Act, which 
contract was protected from impairment by the Constitution 
of the United States;

2. That the taxes complained of were unlawful, because 
they were not laid on the shares of stock in the names of the 
shareholders, but were actually imposed on the property of 
the bank, contrary to the act of Congress;

3. That if the taxes were not on the property of the bank, 
then they were imposed on its franchise or right to do busi-
ness, derived from the laws of the United States, which the 
State was, under the law of the United States, without power 
to tax either directly or indirectly;

4. That even if the taxes were otherwise valid, they were 
unlawful, because discriminatory, inasmuch as certain state 
banks which were incorporated prior to the year 1856 were 
entitled to a low rate of taxation resulting from charter con-
tracts, and it was illegal to tax national banks at a higher 
rate than that assessed against the most favored state 
bank;

5. That the law under which the taxes were levied and the 
modes of procedure adopted in carrying the law into effect 
operated to produce inequality in taxing the property of the 
bank, to its disadvantage, as compared with other property 
within the State, contrary to the state constitution ;

6. That the rate of taxation imposed by the city of Owens-
boro for the year 1893 was in excess of that authorized by 
the state constitution or laws;

7. That if the taxes complained of were considered laid,
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not upon the capital or franchise of the bank, but upon the 
shares of stock in the names of the shareholders, then they 
were discriminatory as against shareholders who were the 
heads of families, as such shareholders were not permitted to 
deduct from the assessment against their shares an exemption 
authorized by a statute of the State in favor of the class of 
individuals referred to;

8. That if the bank could be legally taxed upon its property 
of any kind it was a foreign corporation as to the State of 
Kentucky, and could only be taxed to the extent that its prop-
erty was invested and had been earned in the city of Owens-
boro.

The petitions and the amendments thereto were demurred 
to, and an answer filed reserving the demurrers. Motions 
were made to dissolve a preliminary injunction which had 
been allowed. On these motions testimony was heard. The 
court dissolved the injunction and sustained the demurrers, and, 
the plaintiff failing to plead further, the petition and amended 
petitions were dismissed. On appeal the Court of Appeals of 
the State of Kentucky affirmed the judgment of the lower 
court, and the cause was then brought here for review.

Mr. W. T. Ellis for plaintiff in error. Mr. Wilfred Carico 
and Mr. George W. Jolly, each filed a brief for same.

Mr. Ghapeze Wathen and Mr. J. D. Atchison for defendant 
in error.

Mr . Just ice  White , after making the foregoing statement, 
delivered the opinion of the court.

The claim of contract arising from the Hewitt Act need 
not be considered, as it is disposed of adversely to the conten-
tions of the plaintiff in error by the opinion expressed in Citi- 
zens’ Savings Bank of Owensboro v. Owensboro, just decided. 
We therefore dismiss that subject and the questions arising 
from it from further consideration.

The other issues which the cause presents group themselves 
under two distinct headings: First, a contention that the taxes
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levied were illegal, because imposed in violation of the act of 
Congress regulating the method of taxation which the respec-
tive States may exert against national banks or their stock-
holders as such; second, because the taxes imposed are dis-
criminatory.

This latter question has a twofold aspect, since some of the 
charged discriminations are asserted to be in violation of the 
act of Congress, and others are claimed to arise because of an 
asserted contravention of the state law and constitution. Of 
course, we are concerned only with the discrimination claimed 
to constitute a violation of the law of the United States. We 
need not, however, dissect the discriminations relied upon so 
as to separate the Federal from the state questions in this re-
gard, at least until we have disposed of the contention that the 
taxes were levied upon the bank and its property in violation 
of the laws of the United States, since if error in this regard 
is found, the taxes will be illegal, and it will become unneces-
sary to determine whether they were discriminatory even 
from a Federal aspect.

Were the taxes complained of levied upon the bank, its 
property or franchise, and if so were they legal ? is the ques-
tion which then arises on the threshold of the case.

Two elements are involved in the determination of this ques-
tion — that is, the extent of the power of the respective States 
to tax national banks, and the ascertainment of the scope and 
purport of the law by which the taxes complained of were 
levied.

Early in the history of this Government, in cases affecting 
the Bank of the United States, it was held that an agency, 
such as that bank was adjudged to be, created for carrying 
into effect national powers granted by the Constitution, was 
not in its capital, franchises and operations subject to the tax-
ing powers of a State. M CMoch v. Maryland, 4 Wheat. 
316; Osborn v. Bank of the United States, 9 Wheat. 738.

The principles settled by the cases just referred to and 
subsequent decisions were thus stated by this court in Davis 
v. Elmira Savings Bank, 161 U. S. 283:

“ National banks are instrumentalities of the Federal Gov-
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ernment, created for a public purpose, and as such necessarily 
subject to the paramount authority of the United States. It 
follows that an attempt, by a State, to define their duties or 
control the conduct of their affairs is absolutely void, wher-
ever such attempted exercise of authority expressly conflicts 
with the laws of the United States, and either frustrates the 
purpose of the national legislation or impairs the efficiency 
of these agencies of the Federal Government to discharge the 
duties, for the performance of which they were created. 
These principles are axiomatic, and are sanctioned by the 
repeated adjudications of this court.”

It follows then necessarily from these conclusions that the 
respective States would be wholly without power to levy any 
tax, either direct or indirect, upon the national banks, their 
property, assets or franchises, were it not for the permissive 
legislation of Congress.

The first act providing for the organization of national 
banks, passed February 25, 1863, c. 58, 12 Stat. 665, contained 
no grant of power to the States to tax national banks in any 
form whatever. Doubtless the far-reaching consequence to 
arise from depriving the States of the source of revenue which 
would spring from the taxation of such banks, and the error 
of not conferring the power to tax, early impressed itself 
upon Congress; for the following year, act of June 3, 1864, 
c. 106, 13 Stat. 99, power was granted to the States, not to 
tax the banks, their franchises or property, but to tax the 
shares of stock in the names of the shareholders. This pro-
vision subsequently was amended and supplemented in various 
particulars, act of February 4, 1868, c. 6, 15 Stat. 34, and the 
result of this legislation is embodied in section 5219 of the 
Revised Statutes, which is as follows:

“Sec . 5219. Nothing herein shall prevent all the shares 
in any association from being included in the valuation of 
the personal property of the owner or holder of such shares, 
in assessing taxes imposed by authority of the State within 
which the association is located; but the legislature of each 
State may determine and direct the manner and place of tax-
ing all the shares of national banking associations located
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within the State, subject only to the two restrictions, that 
the taxation shall not be at a greater rate than is assessed 
upon other moneyed capital in the hands of individual citizens 
of such State, and that the shares of any national banking 
association owned by non-residents of any State shall be 
taxed in the city or town where the bank is located, and not 
elsewhere. Nothing herein shall be construed to exempt the 
real property of associations from either state, county or 
municipal taxes, to the same extent, according to its value, as 
other real property is taxed.”

This section, then, of the Revised Statutes is the measure 
of the power of a State to tax national banks, their property 
or their franchises. By its unambiguous provisions the power 
is confined to a taxation of the shares of stock in the names 
of the shareholders and to an assessment of the real estate of 
the bank. Any state tax therefore which is in excess of and 
not in conformity to these requirements is void.

So self-evident are these conclusions that the adjudicated 
cases justify the deduction that they have been accepted from 
the beginning as axiomatic and unquestioned, since the con-
troversies as to taxation of national banks illustrated in the 
opinions of this court mainly depend, not upon any attempted 
exercise of a power to tax the property and franchises of the 
banks, but involved controversies as to whether, when the 
shares of the stock in the names of the shareholders had been 
assessed according to law, the tax could be imposed upon them 
because of alleged discrimination or other illegalities.

Does then the Kentucky statute tax the shares of stock in 
the names of the shareholders, or does it impose a tax upon 
the bank, its property or franchise ?

Without undertaking to recapitulate the provisions of the 
Kentucky statutes, in virtue of which the taxes here in ques-
tion were imposed, we content ourselves with reiterating, in 
the margin,1 the statement of the taxing statutes of Kentucky

1 Excerpt from Adams Express Co. n . Kentucky, 166 U. S. 173:
“Chapter 108 of the compilation of 1894 is divided into articles as well 

as sections, and may be referred to by way of convenience. There are some 
slight differences from the act of 1892 not material to be noted. The first 
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made by the court in Adams Express Company v. Kentxicky 
166 U. S. 171, 175, et seg.

The effect of the statutory provisions contained in the third

article contains the general provisions relating to the assessment and col-
lection of taxes ‘ upon all property.’ Sections 4019 and 4020 are as fol-
lows :

‘ Sec . 4019. An annual tax of forty-two and one-half cents upon each one 
hundred dollars of value of all property directed to be assessed for taxation, 
as hereinafter provided, shall be paid by the owner, person or corporation 
assessed. The aggregate amount of tax realized by all assessments shall 
be for the following purposes: Fifteen (15) cents for the ordinary expenses 
of the government; five (5) cents for the use of the sinking fund; twenty- 
two (22) cents for the support of the common schools, and one-half of one 
cent for the Agricultural and Mechanical College, as now provided by law, 
by an act entitled “An act for the benefit of the Agricultural and Mechani-
cal College,” approved April twenty-ninth, one thousand eight hundred and 
eighty, including the necessary travelling expenses of all pupils of the State 
entitled to free tuition in said college, and who continue students for the 
period of ten months, unless unavoidably prevented.

‘ Sec . 4020. All real and personal estate within this State, and all personal 
estate of persons residing in this State, and of all corporations organized 
under the laws of this State, whether the property be in or out of the State, 
including intangible property, which shall be considered and estimated in 
fixing the value of corporate franchises as hereinafter provided, shall be 
subject to taxation, unless the same be exempt from taxation by the con-
stitution, and shall be assessed at its fair cash value, estimated at the price 
it would bring at a fair voluntary sale.’

Article two relates to the assessment of property by the assessors, to 
whom every person in the Commonwealth must give in a list of all his prop-
erty under oath.

Section 4058 provides for schedules with interrogatories to be propounded 
to each person, ‘ with affidavit thereto attached, to be signed and sworn to 
by the person whose property is assessed.’ The schedules contain a long list 
of items, including all forms of tangible and intangible, real, personal and 
mixed property; the enumeration being exceedingly minute. The first eleven 
items relate to bonds, notes secured by mortgage, other notes, accounts, cash 
on hand, cash on deposit in bank, cash on deposit with other corporations, 
cash on deposit with individuals, all other credits or money at interest, stock 
in joint stock companies or associations, stock in foreign corporations.

The third article covers the assessment of corporations, corporations gen-
erally, banks and trust companies, building and loan associations, turnpikes.

Sections 4077, 4078, 4079, 4080, 4081, 4082 and 4091 are as follows:
‘ Sec . 4077. Every railway company or corporation, and every incorpor-

ated bank, trust company, guarantee or security company, gas company, 
water company, ferry company, bridge company, street railway company, 



OWENSBORO NATIONAL BANK v. OWENSBORO. 671

Opinion of the Court.

article, sections 4077, et seq., as construed and interpreted by 
the Court of Appeals of the State of Kentucky, were con-
sidered in Henderson Bridge Co. v. Kentucky, 166 U. S. 150,

express company, electric light company, electric power company, telegraph 
company, press dispatch company, telephone company, turnpike company, 
palace car company, dining car company, sleeping car company, chair car 
company, and every other like company, corporation or association, and 
also every other corporation, company or association having or exercising 
any special or exclusive privilege or franchise, not allowed by law to natural 
persons, or performing any public service, shall, in addition to the other 
taxes imposed on it by law, annually pay a tax on its franchise to the State, 
and a local tax thereon to the county, incorporated city, town and taxing 
district, where its franchises may be exercised. The auditor, treasurer and 
secretary of State are hereby constituted a board of valuation and assess-
ment for fixing the value of said franchise, except as to turnpike companies, 
which are provided for in section 4095 of this article, the place or places 
where such local taxes are to be paid by other corporations on their fran-
chises, and how apportioned, where more than one jurisdiction is entitled 
to a share of such tax, shall be determined by the board of valuation and 
assessment, and for the discharge of such other duties as may be imposed 
on them by this act. The auditor shall be chairman of said board, and shall 
convene the same from time to time as the business of the board may re-
quire.

‘ Sec . 4078. In order to determine the value of the franchises mentioned 
in the next preceding section, the corporations, companies and associations 
mentioned in the next preceding section, except banks and trust companies 
whose statements shall be filed as hereinafter required by section four thou-
sand and ninety-two of this article, shall annually, between the fifteenth 
day of September and first day of October, make and deliver to the auditor 
of public accounts of this State a statement, verified by its president, 
cashier, secretary, treasurer, manager or other chief officer or agent, in 
such form as the auditor may prescribe, showing the following facts, viz: 
The name and principal place of business of the corporation, company or 
association; the kind of business engaged in; the amount of capital stock, 
preferred and common; the number of shares of each; the amount of 
stock paid up; the par and real value thereof; the highest price at which 
such stock was sold at a Sona fide sale within twelve months next before 
the fifteenth day of September of the year in which the statement is re-
quired to be made; the amount of surplus fund and undivided profits, and 
the value of all other assets; the total amount of indebtedness as principal, 
the amount of gross or net earnings or income, including interest on in-
vestments, and incomes from all other sources for twelve months next 
preceding the fifteenth day of September of the year in which the state-
ment is required; the amount and kind of tangible property in this State, 
and where situated, assessed or liable to assessment in this State, and the 
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and Adams Express Company v. Kentucky, 166 U. S. 171. 
In the Bridge Company case, referring to the “franchise” 
tax there in controversy, it was said (p. 154) :

fair cash value thereof, estimated at the price it would bring at a fair vol-
untary sale, and such other facts as the auditor may require.

‘ Sec . 4079. Where the line or lines of any such corporation, company or 
association extend beyond the limits of the State or county, the statement 
shall, in addition to the other facts hereinbefore required, show the length 
of the entire lines operated, owned, leased or controlled in this State, and 
in each county, incorporated city, town or taxing district, and the entire 
line operated, controlled, leased or owned elsewhere. If the corporation, 
company or association be organized under the laws of any other State or 
government, or organized and incorporated in this State, but operating and 
conducting its business in other States as well as in this State, the state-
ment shall show the following facts, in addition to the facts hereinbefore 
required: The gross and net income or earnings received in this State 
and out of this State, on business done in this State, and the entire gross 
receipts of the corporation, company or association in this State and else-
where during the twelve months next before the fifteenth day of Septem-
ber of the year in which the assessment is required to be made. In cases 
where any of the facts above required are impossible to be answered cor-
rectly, or will not afford any valuable information in determining the value 
of the franchises to be taxed, the said board may excuse the officer from 
answering such questions: Provided, That said board, from said state-
ment, and from such other evidence as it may have, if such corporation, 
company or association be organized under the laws of this State, shall fix 
the value of the capital stock of the corporation, company or association, 
as provided in the next succeeding section, and from the amount thus fixed 
shall deduct the assessed value of all tangible property assessed in this 
State, or in the counties where situated. The remainder thus found shall 
be the value of its corporate franchise subject to taxation as aforesaid.

‘ Sec . 4080. If the corporation, company or association be organized under 
the laws of any other State or government, except as provided in the next 
section, the board shall fix the value of the capital stock as hereinbefore 
provided, and will determine from the amount of the gross receipts of 
such corporation, company or association in this State and elsewhere, the 
proportion which the gross receipts in this State, within twelve months 
next before the fifteenth day of September of the year in which the assess-
ment was made, bears to the entire gross receipts of the company, the same 
proportion of the value of the entire capital stock, less the assessed value 
of the tangible property assessed, or liable to assessment, in this State, 
shall be the correct value of the corporate franchise of such corporation, 
company or association for taxation in this State.

‘ Sec . 4081. If the corporation organized under the laws of this State 
or of some other State or government be a railroad, telegraph, telephone,
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“The tax in controversy was nothing more thana taxon 
the intangible property of the company in Kentucky, and. 
was sustained as such by the Court of Appeals, as consistent

express, sleeping, dining, palace or chair car company, the lines of which 
extend beyond the limits of this State, the said board will fix the value of 
the capital stock as hereinbefore provided, and that proportion of the value 
of the capital stock, which the length of the lines operated, owned, leased or 
controlled in this State, bears to the total length of the lines owned, leased 
or controlled in this State and elsewhere, shall be considered in fixing the 
value of the corporate franchise of such corporation liable for taxation in 
this State; and such corporate franchise shall be liable to taxation in each 
county, incorporated city, town or district through, or into which, such 
lines pass or are operated, in the same proportion that the length of the 
line in such county, city, town or district bears to the whole length of lines 
in the State, less the value of any tangible property assessed, or liable to 
assessment, in any such county, city, town or taxing district.

‘ Sec . 4082. Whenever any person or association of persons, not being 
a corporation nor having capital stock, shall, in this State, engage in the 
business of any of the corporations mentioned in the first section of this 
article, then the capital and property, or the certificates or other evidences 
of the rights or interests of the holders thereof in the business or capital 
and property employed therein, shall be deemed and treated as the capital 
stock of such person or association of persons for the purposes of taxation 
and all other purposes under this article, in like manner as if such person 
or association of persons were a corporation.

‘ Sec . 4091. All taxes assessed against any corporation, company or 
association under this article, except banks and trust companies, shall be 
due and payable thirty days after notice of same has been given to said 
corporation, company or association by the auditor; and every such cor-
poration, company or association failing to pay its taxes, after receiving 
thirty days’ notice, shall be deemed delinquent, and a penalty of ten per 
cent on the amount of the tax shall attach, and thereafter such tax shall 
bear interest at the rate of ten per cent per annum ; any such corporation, 
company or association failing to pay its taxes, penalty and interest, after 
becoming delinquent, shall be deemed guilty of a misdemeanor, and, on 
conviction, shall be fined fifty dollars for each day the same remains unpaid, 
to be recovered by indictment or civil action, of which the Franklin Circuit 
Court shall have jurisdiction.’

The fourth article relates to the assessment and payment of taxes by 
railroads; the fifth to distilled spirits; the sixth, seventh, eighth and ninth 
articles to the board of supervisors and the collection of taxes and the 
revenue.

Articles 10 to 12 relate to license taxes, special taxes, privilege taxes and 
the like; and articles 13, 14 and 15 prescribe certain duties for designated 
officers touching the collection of the revenue. Article 15 provides for a 

vol . clxx hi —43
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with the provisions of the constitution of Kentucky in 
reference to taxation.”

In the Express Company case the court said (pp. 180, 181):
“ Taking the whole act together, and in view of the pro-

visions of sections 4078 to 4081, we agree with the Circuit 
Court that it is evident that the word ‘franchise’ was not 
employed in a technical sense, and that the legislative inten-
tion is plain that the entire property, tangible and intangible, 
of all foreign and domestic corporations, and all foreign and 
domestic companies possessing no franchise, should be valued 
as an entirety, the value of the tangible property be deducted, 
and the value of the intangible property thus ascertained be 
taxed under these provisions; and as to railroad, telegraph, 
telephone, express, sleeping car, etc., companies, whose lines 
extend beyond the limits of the State, that their intangible prop-
erty should be assessed on the basis of the mileage of their 
lines within and without the State. . . . There is noth-
ing in the statute which exempts any intangible property 
owned by any corporation, company or individual taxpayer 
from taxation, or discriminates between them. . . . The 
tax mentioned in section 4077 is not an additional tax upon 
the same property, but on intangible property which has not 
been taxed as tangible property.”

True it is, since the decision referred to, the Court of Ap-
peals of the State of Kentucky has, it is asserted in the case 
of Louisville Tobacco Warehouse Company v. Commonwealth, 
on a rehearing, 49 S. W. Rep., examined the terms of section 
4077, and is stated to have said :

“ The latter clause, ‘ also every other corporation, company 
or association having or exercising any special or exclusive 

state board of equalization to equalize the assessments returned to them 
from each county.”

By section 4092, banks and trust companies are required to file the re-
port referred to in section 4078 by a date named. The section also pre-
scribed when taxes are payable, and that upon failure to file the reports 
“ or to pay said taxes, said banks and trust companies shall be subjected 
to the same fines and penalties as prescribed in section fifteen (4091) of 
this article.”
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privilege or franchise not allowed by law to natural persons, 
or performing any public service,’ seems to us to have been 
added for the purpose of including such corporations as were 
not strictly egusdem generis with the companies previously 
enumerated, but which might possess exclusive privileges; 
and, as a provision for the future, to impose the intangible 
property tax upon corporations to be thereafter created, which 
might have exclusive privileges, or perform public services.

“ The only authority relied upon in support of the conten-
tion that this language includes all corporations is the case 
of Western Union Telegraph Company v. Norman, 11 Fed. 
Rep. 27. But that case was in relation to a company specifi-
cally named in the statute under consideration. The question 
here presented did not arise in that, and was, presumably, 
not argued; and the suggestion made by the learned judge 
who delivered that opinion was made in argument in reach-
ing a conclusion, to reach which the dictum cited was not 
necessary.”

In deciding that the conviction of the corporation for wil-
fully failing to file with the state auditor the statement re-
quired by the Kentucky Statutes, sections 4077 and 4078, was 
erroneous, the court in that case, it is also stated, has, more-
over, further observed:

“ Nor can the appellant corporation be said to have any in-
tangible property subject to taxation under this statute. Its 
tangible property — its warehouse, drays and personal prop-
erty— is of no greater value in the hands of the corporation 
than it would be if owned and managed by the natural per-
sons who are its stockholders. This is also true of its choses 
in action, etc. The value of its capital stock must necessarily 
be the value of its tangible property, choses in action, etc. 
It had no intangible property subject to taxation under the 
statute, and, as matter of law, could have none. . . . The 
revenue law of the State is not unconstitutional because it 
does not require natural persons, possessing no special fran-
chise or privilege, to make report of special privileges and 
franchises for taxation ; nor is it unconstitutional in failing to 
require a report from all classes of corporations which can
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possess the intangible property sought to be taxed by this 
statute. The tax upon tangible property of all corporations 
is elsewhere provided for.”

The opinion, however, from which the foregoing extracts 
are made, has not as yet been reported. But, if the Court of 
Appeals of Kentucky has given to the state statute the con-
struction indicated, the ruling does not affect the present case, 
as banks are specifically mentioned in the statute.

The tax then, as defined in the law, as interpreted by the 
Court of Appeals of Kentucky and by this court in the opin-
ions from which we have excerpted, is a tax nominally on the 
franchise of the corporation, but in reality a tax on all the in-
tangible property of the corporation. The proposition then 
comes to this: Nothing but the shares of stock in the hands 
of the shareholders of a national bank can be taxed, except 
the real estate of the bank. The taxes which are here resisted 
are not taxes levied upon the shares of stock in the names of 
the shareholders, but are taxes levied on the franchise or in-
tangible property of the corporation. Thus, bringing the two 
conclusions together, there would seem to be no escape in rea-
son from the proposition that the taxing law of the State of 
Kentucky is beyond the authority conferred by the act of Con-
gress, and is therefore void for repugnancy to such act.

It is, however, urged that whilst the taxes may not be in 
form imposed on the shares of stock in the names of the 
shareholders, and may be in form a tax on the franchise or 
property of the bank, nevertheless they are equivalent to a tax 
on the shares of stock in the names of the shareholders, and 
therefore do not violate the act of Congress. But this propo-
sition concedes that the taxing statute does not conform to the 
act of Congress, and yet invokes its permissive authority, since, 
as already shown, without the grant made by the act of Con-
gress there would be no power to tax at all. Passing, never-
theless, this contradiction, and looking beneath the mere form, 
we come to the substance of things. The alleged equivalency, 
in order to be of any cogency, must of necessity contain two 
distinct and essential elements — equivalency in law and equiva-
lency in fact. Does it contain either ? is the question.
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To be equivalent in law, involves the proposition that a tax 
on the franchise and property of a bank or corporation is the 
equivalent of a tax on the shares of stock in the names of 
the shareholders. But this proposition has been frequently 
denied by this court, as to national banks, and has been over-
ruled to such an extent in many other cases relating to ex-
emptions from taxation, or to the power of the States to tax, 
that to maintain it now would have the effect to annihilate 
the authority to tax in a multitude of cases, and as to vast 
sums of property upon which the taxing power is exerted in 
virtue of the decisions of this court holding that a tax on a 
corporation or its property is not the legal equivalent of a tax 
on the stock, in the names of the stockholders. A brief review 
of the two classes of cases, by which the doctrines just stated 
are overwhelmingly established, will make the foregoing result 
clear.

The earliest case in the reports of this court is Van Allen n . 
The Assessors, (1865) 3 Wall. 573. The tax was on the shares 
of stock in the names of the shareholders, pursuant to the act 
of Congress. Two issues were presented, one, the assertion 
that the state banks were assessed on their capital and surplus, 
and therefore that stockholders in national banks were sub-
stantially discriminated against. This was held to be well 
taken; clearly, therefore, deciding that there was no equiva-
lency between taxing the capital and surplus in the hands of 
the bank and taxing shares in the names of the shareholders, 
for if the two had been equivalent the decision would neces-
sarily have been otherwise. The other question in the case was 
thus stated by the court, through Mr. Justice Nelson, page 581:

“ The main and important question involved, and the one 
which has been argued at great length and with eminent 
ability, is, whether the State possesses the power to author-
ize the taxation of the shares of these national banks in the 
hands of stockholders, whose capital is wholly vested in stock 
and bonds of the United States.”

This question was examined, and it was decided that, as the 
shares of stock in the hands of the shareholders were distinct 
and different subjects-matter of taxation from the property or
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rights of the bank, that therefore the power conferred by Con-
gress could be exercised so as to tax the shareholders even al-
though the property of the bank was invested in non-taxable 
bonds of the United States, because the two were distinct and 
different things.

It is to be remarked that it is patent from the opinion of 
the court that, if the shares of stock had been considered as 
in anywise the equivalent of the bonds, in which the property 
of the bank was invested, the tax would have been held in-
valid, despite the authority to tax the stock given by the act 
of Congress, as such authority would not have been construed 
as authorizing a violation of the faith of the United States by 
taxing bonds issued by the Government which were not subject 
to taxation. It follows then that not only did this decision 
refute the claim of equivalency between the tax on the bank 
or its property or franchises and the tax on the stock in the 
names of the stockholders, but by a negative affirmative it 
demonstrates that if the two are equivalent the tax in this 
case would be illegal, since the record here admits that a 
sum, at least the equivalent of the capital, surplus and un-
divided profits of the bank, was invested in bonds of the 
United States. The contention of equivalency then destroys 
itself, and if it were conceded would bring about the illegality 
of the tax, in support of the legality of which the argument 
is advanced.

Following this came the decision in People v. Tax Commis-
sioners, (1866) 4 Wall. 244, in which, reiterating the decision 
in Van Allen v. The Assessors, it was held, because the prop-
erty of the bank was distinct and separate from the shares of 
stock in the names of the shareholders, therefore the latter 
were not entitled to deduct exempt property belonging to the 
bank from the assessment on their shares. The court said, 
again through Mr. Justice Nelson, and in part quoting from 
the opinion in the Van Allen case, (p. 258):

“ ‘ The corporation is the legal owner of all the property of 
the bank, real and personal; and within the powers conferred 
upon it by the charter, and for the purposes for which it was 
created, can deal with the corporate property as absolutely as
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a private individual can deal with his own. . . . The in-
terest of the shareholder entitles him to participate in the net 
profits earned by the bank, in the employment of its capital, 
during the existence of its charter, in proportion to the num-
ber of his shares ; and upon its dissolution or termination, to 
his proportion of the property that may remain, of the cor-
poration, after the payment of its debts. This is a distinct, 
independent interest or property, held by the shareholder like 
any other property that may belong to him ; ’ and, we add, of 
course, is subject to like taxation.”

The next case in order of time is Bradley n . The People, 
(1866) 4 Wall. 459. The question which the case presented 
was whether a tax on the property or rights of the bank was 
the legal equivalent of a tax on the shares of stock in the 
names of the shareholders. The argument of counsel was 
that in determining this question the method was immaterial, 
but the substance would be considered. The argument urged 
(p. 460) : “ Neither the National Government, the creator of 
the species of property now taxed, nor the shareholders can 
be interested in the methods which may be adopted by the 
State for the imposition of the tax.” The court, through Mr. 
Justice Nelson, after referring to the decision in Van‘Allen 
v. The Assessors, and the tax there imposed; said (p. 462) :

“ It was in that case attempted to be sustained on the same 
ground relied on here, that the tax on the capital was equiva-
lent to tax on the shares, as respected the shareholders. 
But the position was answered that, admitting it to be so, 
yet, inasmuch as the capital of the state banks may consist 
of thb bonds of the United States, which were exempt from 
state taxation, it was not easy to see that the tax on the 
capital was an equivalent to a tax on the shares.”

In National Bank v. Commonwealth, (1870) 9 Wall. 353, a 
statute of the State of Kentucky which imposed a tax of fifty 
cents a share on bank stock, or stock in any moneyed corpo-
ration, of loan or discounts, owned by individuals, corpora-
tions or societies, was held to authorize a tax on the shares 
of the stockholders, as distinguished from the capital of the 
bank invested in Federal securities, and this, although the tax
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was collected from the bank instead of the individual stock-
holders. In the opinion of the court, delivered by Mr. Justice 
Miller, a summary statement was made of the doctrine enun-
ciated in the prior decisions recognizing the distinction 
between the property owned by an incorporated bank as a 
corporate entity and the property or interest of the stock-
holders in such bank, commonly called a share.

These cases, interpreting the act of Congress, have never 
been questioned, and indeed form the basis upon which the 
taxation of the shares of stock in the names of the share-
holders allowed by the act of Congress has been made effica-
cious for the purpose of bringing a vast amount of property 
within the taxing power of the States, which would have 
been excluded had not the principles which the cases 
announced been established. If the postulate upon which 
they necessarily rest be overthrown by saying that there is 
an equivalency between the taxation of the property 
of the bank and the shares of stock in the names of 
the stockholders, it would follow that the principles upheld 
by the cases would disappear with the destruction of the 
reasons upon which they were placed. It would then 
necessarily follow that the grant by Congress of authority 
to tax the shares of stock in the names of the shareholders 
could not be exercised where the bank held bonds of the 
United States exempt from taxation ; that the two things 
being the same, the shareholders would be entitled to deduct 
the property of the bank from the sum of the taxation of the 
shares; in other words, that the right to tax the shareholders 
would be a vain thing.

It has been suggested that other cases decided since the 
cases referred to, whilst not questioning the latter, in effect 
admit a doctrine which tends to a contrary result. We do 
not stop to review in detail the cases from which this result 
is claimed to arise. They are: Palmer n . McMahon, 133 U. S. 
660 Bank of Redemption v. Boston, 125 U. S. 60 ; Davenport 
National Bank n . Davenport Board of Equalization, 123 
U. S. 83; Mercantile Bank v. City of New York, 121 U. S. 
138. It suffices to say that the claim is devoid of founda-
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tion. In all the cases referred to the taxation was specifically 
imposed on the shares of stock in the name of the share-
holders, and the question presented, in various forms, was 
whether the provisions of state taxing laws, created a dis-
crimination in favor of other moneyed capital and against 
the shareholders in national banks, contrary to the act of 
Congress. On these questions, interpreting the act of Congress 
with the liberality of construction resorted to in the Van 
Allen case and those which followed it, the court in most of 
the instances rejected the charge of discrimination. The 
result of the cases in question tended to give efficient vitality 
to the grant of Congress to tax the shares of stock in the 
names of the shareholders. The argument now relied on 
would, if it were adopted, operate to destroy the power to 
tax, which the act of Congress sanctions.

It cannot be doubted that, as a general principle, it is settled 
that the taxation of the property, franchises and rights of a 
corporation is one thing and the taxation of the shares of stock 
in the names of the shareholders is another and different one. 
This doctrine has been applied to sanction the taxation of the 
one where the other was covered by a contract of exemption. 
As the result of its application, it is unquestioned that much 
property has been brought within the range of the taxing 
power which otherwise would have escaped taxation. It is 
unnecessary to multiply citations on this subject, as the ques-
tion has been in recent cases reviewed and restated fully by 
the court. Thus, in Bank of Commerce v. Tennessee, 161 IT. S. 
134, 146, it was said, through Mr. Justice Peckham:

“The capital stock of a corporation and the shares into 
which such stock may be divided and held by individual 
shareholders are two distinct pieces of property. The capital 
stock and the shares of stock in the hands of the shareholders 
may both be taxed, and it is not double taxation. (Van Allen 
v. Assessors, 3 Wall. 573; People v. Commissioners, 4 Wall. 
244, cited in Farrington v. Tennessee, 95 IT. S. 687.)

“ This statement has been reiterated many times in various 
decisions by this court, and is not now disputed by any one. 
In the case last cited Mr. Justice Swayne, in delivering the
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opinion of the court, enumerated many objects liable to be 
taxed other than the capital stock of a corporation, and 
among them he instanced, (1) the franchise to be a corpora-
tion ; (2) the accumulated earnings; (3) profits and dividends; 
(4) real estate belonging to the corporation and necessary for 
its business; and he adds that ‘ this enumeration shows the 
searching and comprehensive taxation to which such institu-
tions are subjected where there is no protection by previous 
compact.’ And in Tennessee n . Whitworth, 117 IL S. 129, 
at page 136, Mr. Chief Justice Waite, in delivering the opinion 
of the court, says: ‘ That in corporations four elements of tax-
able value are sometimes found: First, the franchise; second, 
the capital stock in the hands of the corporation; third, the 
corporate property; and, fourth, the shares of capital stock 
in the hands of the individual stockholders.’

“ The surplus belonging to this bank is ‘ corporate property,’ 
and is distinct from the capital stock in the hands of the cor-
poration. The exemption, in terms, is upon the payment of an 
annual tax of one half of one per cent upon each share of the 
capital stock, which shall be in lieu of all other taxes. The 
exemption is not, in our judgment, greater in its scope than 
the subject of the tax.”

And, in the case of New Orleans v. Citizens' Bank, 167 
IL S. 371, although it was held that the capital of the bank 
was exempt from taxation by a charter contract, and that, 
owing to the peculiar provisions of the charter, it would 
violate the contract to compel the bank to pay a tax levied 
on its shareholders, nevertheless the exemption did not pre-
clude the levy of a tax upon the stock in the names of the 
stockholders, the court said (p. 402):

“ The doctrine that an exemption of the capital of a corpora-
tion does not, of necessity, include the exemption of the share-
holders on their shares of stock is now too well settled to be 
questioned.”

There being then no equivalency between the assessment 
of the bank and the assessment of the shares in the names of 
the shareholders, it follows that the tax here complained of, 
which was assessed on the franchise or intangible property
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of the corporation, was not within the purview of the author-
ity conferred by the act of Congress, and was therefore 
illegal.

Whilst -this conclusion suffices to dispose of the case, we 
advert to the contention that although there may not be a 
legal equivalency, there is nevertheless one in fact, and there-
fore the tax should be sustained. It may be that in the case 
before us, there is a coincidence between the sum of the tax 
levied upon the corporation and the amount which would 
have been imposed had the shares of stock in the names of 
the shareholders been assessed according to the act of Con-
gress. But that this is not the necessary result of the taxing 
statute is too plain to require comment. The fact that it is 
not is well illustrated by Henderson Bridge Company v. Ken-
tucky, supra, for there the tax which was sustained on the 
franchise or intangible property of the corporation admittedly 
enormously exceeded the total of the capital stock, and pro-
ceeded upon the theory that the bonds issued by the corpora-
tion were an element to be taken into consideration in fixing 
the value of the franchise or intangible property. If the 
mere coincidence of the sum of the taxation is to be allowed 
to frustrate the provisions of the act of Congress, then that 
act becomes meaningless and the power to enforce it in any 
given case will not exist. This follows since if mere coinci-
dence of amount and not legal power be the test, only a pure 
question of fact would arise in any given case. The argument 
that public policy exacts that where there is an equality in 
amount between an unlawful tax and a lawful one, the unlaw-
ful tax should be held valid, does not strike us as worthy of 
serious consideration.

The system of taxation devised by the act of Congress is 
entirely efficacious and easy of execution. By its enforce-
ment, as interpreted, settled policies of taxation have been 
evolved embracing large amounts of property which would not 
otherwise be taxable, and which, as we have seen, will escape 
taxation if the past development of the system be destroyed 
by recognizing, without reason, a principle inconsistent with 
the law and destructive of the safeguards which it imposes.
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From the foregoing conclusions, it results that as the taxes 
were imposed upon the bank and its property or franchise, 
and not upon the shares of stock in the name of the stock-
holders, such taxes were void, and

The decree below must be and the same is hereby reversed and 
the cause be remanded for further proceedings not incon-
sistent with this opinion.

LAKE SHORE AND MICHIGAN SOUTHERN RAIL-
WAY COMPANY v. SMITH.

ERROR TO THE SUPREME COURT OF THE STATE OF MICHIGAN.

No. 227. Argued March 14,15,1899. — Decided April 17,1899.

The provision in the act of the legislature of Michigan, No. 90, of the year 
1891, amending the general railroad law, that one thousand-mile tickets 
shall be kept for sale at the principal ticket offices of all railroad com-
panies in this State or carrying on business partly within and partly with-
out the limits of the State, at a price not exceeding twenty dollars in the 
Lower Peninsula and twenty-five dollars in the Upper Peninsula; that 
such one thousand-mile tickets may be made non-transferable, but when-
ever required by the purchaser they shall be issued in the names of the 
purchaser, his wife and children, designating the name of each on such 
ticket, and in case such ticket is presented by any other than the person or 
persons named thereon, the conductor may take it up and collect fare, and 
thereupon such one thousand-mile ticket shall be forfeited to the rail-
road company; that each one thousand-mile ticket shall be valid for two 
years only after date of purchase, and in case it is not wholly used within 
the time, the company issuing the same shall redeem the unused portion 
thereof, if presented by the purchaser for redemption within thirty days 
after the expiration of such time, and shall on such redemption be enti-
tled to charge three cents per mile for the portion thereof used, is a vio-
lation of that part of the Constitution of the United States which for-
bids the taking of property without due process of law, and requires the 
equal protection of the laws.

In so holding the court is not thereby interfering with the power of the leg-
islature over railroads, as corporations or common carriers, to so legis-
late as to fix maximum rates, to prevent extortion or undue charges, and 
to promote the safety, health, convenience or proper protection of the 
public; but it only says that the particular legislation in review in this
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case does not partake of the character of legislation fairly or reasonably 
necessary to attain any of those objects, and that it does violate the Fed-
eral Constitution as above stated.

May  21, 1891, by act No. 90 of that year, the general rail-
road law of the State of Michigan was amended by the legis-
lature, a portion of the ninth section of which amendment 
reads as follows:

“. . . Provided, further) That one thousand-mile tickets 
shall be kept for sale at the principal ticket offices of all rail-
road companies in this State or carrying on business partly 
within and partly without the limits of the State, at a price not 
exceeding twenty dollars in the Lower Peninsula and twenty- 
five dollars in the Upper Peninsula. Such one thousand-mile 
tickets may be made non-transferable, but whenever required 
by the purchaser they shall be issued in the names of the pur-
chaser, his wife and children, designating the name of each on 
such ticket, and in case such ticket is presented by any other 
than the person or persons named thereon, the conductor may 
take it up and collect fare, and thereupon such one thousand-
mile ticket shall be forfeited to the railroad company. Each 
one thousand-mile ticket shall be valid for two years only after 
date of purchase, and in case it is not wholly used within the 
time, the company issuing the same shall redeem the unused 
portion thereof, if presented by the purchaser for redemption 
within thirty days after the expiration of such time, and shall 
on such redemption be entitled to charge three cents per mile 
for the portion thereof used.”

On April 19, 1893, and again on October 17, 1893, the de-
fendant in error demanded of the ticket agent of the plaintiff 
in error, in the city of Adrian, Michigan, a thousand-mile 
ticket, pursuant to the provisions of the above section, in the 
names of himself and his wife Emma Watts Smith, which de-
mand was refused. The defendant in error then applied for 
a mandamus to the circuit court to compel the railway com-
pany to issue such ticket upon the payment of the amount of 
$20, and after a hearing the motion was granted. Upon cer-
tiorari the Supreme Court of Michigan affirmed that order
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and held that the statute applied only to the railway lines of 
the plaintiff in error operated within the State of Michigan.

The defence set up by the railway company was that under 
the charter from the State to one of the predecessors of the 
company to whose rights it had succeeded, it had the right 
to charge three cents a mile for the transportation of all pas-
sengers, and that such charter constituted a contract between 
the State and the company, which the former had no right to 
impair by any legislative action, and that the statute compel-
ling the company to sell thousand-mile tickets at the rate of 
two cents a mile was an impairment of the contract, and was 
therefore void as in violation of the Constitution of the United 
States. It also alleged that the act was in violation of the 
Fourteenth Amendment of the Constitution of the United 
States, in that it deprived the company of its property and 
liberty of contract without due process of law, and also de-
prived it of the equal protection of the laws. The act was 
also alleged to be in violation of the constitution of the State 
of Michigan on several grounds.

The Supreme Court of the State decided that there was no-
contract in relation to the rates which the company might 
charge for the transportation of passengers, and that the stat-
ute violated no provision either of the Federal or the state 
constitution, but was a valid enactment of the legislature, and 
therefore the court affirmed the order for mandamus, the ticket 
to be good upon and limited to the railway lines of the defend-
ant railroad company within the State of Michigan. 72 N. W. 
Rep. 328. The company sued out a writ of error from this 
court.

Mr. George C. Greene for plaintiff in error.

Mr. Fred A. Maynard and Mr. Henry C. Smith for the 
defendant in error.

Mr . Justice  Peckham , after stating the facts, delivered the 
opinion of the court.
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The only subject of inquiry for us in this case is whether 
the act of the legislature of the State of Michigan violates 
any provision of the Federal Constitution. It is not within 
our province to review the decision of the Supreme Court 
upon the question whether the act violates the constitution 
of the State.

The two questions of a Federal nature that are raised in 
the record are, (1) whether the act violates the Constitution 
of the United States by impairing the obligation of any con-
tract between the State and the railroad company; and (2) 
if not, does it nevertheless violate the Fourteenth Amend-
ment of the Constitution by depriving the company of its 
property or liberty without due process of law or by depriv-
ing it of the equal protection of the laws. If we should de-
cide that this act violates any provision of the Fourteenth 
Amendment it would be unnecessary to examine the ques-
tion whether there was any contract between the State and 
the company as claimed by it. We will therefore first come 
to an investigation of the legislative authority with reference 

■ to that Amendment.
If unhampered by contract there is no doubt of the power 

of the State to provide by legislation for maximum rates of 
charges for railroad companies, subject to the condition that 
they must be such as will admit of the carrier earning a com-
pensation that under all the circumstances shall be just to it 
and to the public, and whether they are or not is a judicial 
question. If the rates are fixed at an insufficient amount 
within the meaning of that term as given by the courts, the 
law would be invalid, as amounting to the taking of the prop-
erty of the company without due process of law. Chicago 
& Grand Trunk Railway Company v. Wellman, 143 U. S. 
339, 344; Reagan n . Farmers' Loan & Trust Company, 154 
U. S. 362, 399 ; St. Louis & San Francisco Railway Co. v. Gill, 
156 U. S. 649; Smyth v. Ames, 169 U. S. 466, 523.

The extent of the power of the State to legislate regarding 
the affairs of railroad companies has within the past few years 
been several times before this court. Wabash, St. Louis & 
Pacific Railway Co. v. Illinois, 118 U. S. 557; Illinois Central
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Railroad v. Illinois, 163 U. S. 142; Lake Shore de Michigan 
Southern Railway v. Ohio, 173 U. S. 285, and cases cited. 
These cases arose under the commerce clause of the Federal 
Constitution, the inquiry being whether the legislation in 
question violated that provision. In the cases in which the 
legislation was upheld it was on the ground that the State 
was but exercising its proper authority under its general 
power to legislate regarding persons and things within its 
jurisdiction, sometimes described as its police power, and that 
in exercising that power in the particular cases it did not vio-
late .the commerce clause of the Federal Constitution by im-
properly regulating or interfering with interstate commerce. 
The extent of the right of the State to legislate was examined 
in these various cases — so far at least as it was affected by 
the commerce clause of the Constitution of the United States.

In Illinois Central Railroad v. Rlinois, the state statute 
imposed the duty upon the company of stopping its fast mail 
train at the station at Cairo, to do which the train had to leave 
the through route at a point three miles from that station and 
then return to the same point in order to resume its journey. 
This statute was held to be an unconstitutional interference 
with interstate commerce, and therefore void.

In Lake Shore & Michigan Southern Railway v. Ohio, a 
statute of the State of Ohio required the company to stop 
certain of its trains at stations containing 3000 inhabitants 
for a time sufficient to receive and let off passengers, and the 
statute was held to be a valid exercise of legislative power and 
not an improper interference with interstate commerce. In 
the course of the opinion of the court, which was delivered 
by Mr. Justice Harlan, it was said that “the power, whether 
called police, governmental or legislative, exists in each State, 
by appropriate enactments not forbidden by its own constitu-
tion or by the Constitution of the United States, to regulate 
the relative rights and duties of all persons and corporations 
within its jurisdiction, and therefore to provide for the public 
convenience and the public good. This power in the States 
is entirely distinct from any power granted to the General 
Government, although when exercised it may sometimes
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reach subjects over which national legislation can be con-
stitutionally extended.” And again, speaking of cases in-
volving state regulations more or less affecting interstate or 
foreign commerce, it was said that these cases “ were sus-
tained upon the ground that they were not directed against 
nor were direct burdens upon interstate or foreign commerce ; 
and having been enacted only to protect the public safety, the 
public health or the public morals, and having a real, substan-
tial relation to the public ends intended to be accomplished 
thereby, were not to be deemed absolutely forbidden because 
of the mere grant of power to Congress to regulate intèr- 
state and foreign commerce, but to be regarded as only 
incidentally affecting such commerce and valid until super-
seded by legislation of Congress on the same subject.”

The police power is a general term used to express the 
particular right of a government which is inherent in every 
sovereignty. As stated by Mr. Chief Justice Taney, in the 
course of his opinion in the License cases, 5 How. 504, 583, 
in describing the powers of a State : “ they are nothing more 
or less than the powers of government inherent in every sov-
ereignty to the extent of its dominions. And whether a State 
passes a quarantine law, or a law to punish offences, or to 
establish courts of justice, or requiring certain instruments 
to be recorded, or to regulate commerce within its own limits, 
in every case it exercises the same power ; that is to say, the 
power of sovereignty, the power to govern men and things 
within the limits of its dominion.” .

This power must, however, be exercised in subordination to 
the provisions of the Federal Constitution. If, in the assumed 
exercise of its police power, the legislature of a State directly 
and plainly violates a provision of the Constitution of the United 
States, such legislation would be void.

The validity of this act is rested by the counsel for the 
defendant in error upon the proposition that the state legis-
lature has the power of regulation over the corporation created 
by it, and in cases of railroad corporations, the same power of 
regulation and also full control over the subject of rates to be 
charged by them as carriers for the transportation of persons

vo l . CLxxni—44
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and property. Assuming that the State is not controlled by 
contract between itself and the railroad company, the question 
is how far does the authority of the legislature extend in a 
case where it has the power of regulation, and also the right 
to amend, alter or repeal the charter of a company, together 
with a general power to legislate upon the subject of rates 
and charges of all carriers. It has no right even under such 
circumstances to take away or destroy the property or annul 
the contracts of a railroad company with third persons. 
Greenwood v. Freight Company, 105 U. S. 13, 17; Common-
wealth v. Essex County, 13 Gray, 239; People n . O'Brien, 
111 N. Y. 1, 52; Detroit v. Detroit & Howland Plankroad, 
43 Michigan, 140.

A railroad company, although a quasi public corporation, 
and although it operates a public highway, Cherokee Nation 
n . Southern Eansas Railway, 135 IT. S. 641; Lake Shore 
Railway n . Ohio, 173 U. S. 285, 301, has nevertheless rights 
which the legislature cannot take away without a violation of 
the Federal Constitution, as stated in Smyth v. Ames, 169 U. 8. 
466, 544. A corporation is a person within the protection of 
the Fourteenth Amendment. Minneapolis (& St. Louis Rail-
way v. Beckwith, 129 U. S. 26; Smyth n . Ames, 169 J. 8. 
466, 522, 526. Although it is under governmental control, 
that control must be exercised with due regard to constitu-
tional guarantees for the protection of its property.

The question is presented in this case whether the legisla-
ture of a State, having power to fix maximum rates and 
charges for the transportation of persons and property by rail-
road companies, with the limitations above stated, and having 
power to alter, amend or repeal their charters, within certain 
limitations, has also the right, after having fixed a maximum 
rate for the transportation of passengers, to still further regu-
late their affairs and to discriminate and make an exception in 
favor of certain persons, and give to them a right of transpor-
tation for a less sum than the general rate provided by law.

It is said that the power to create this exception is included 
in the greater power to fix rates generally ; that having the 
right to establish maximum rates, it therefore has power to
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lower those rates in certain cases and in favor of certain indi-
viduals, while maintaining them or permitting them to be 
maintained at a higher rate in all other cases. It is asserted 
also that this is only a proper and reasonable regulation.

It does not seem to us that this claim is well founded. We 
cannot regard this exceptional legislation as the exercise of a 
lesser right which is included in the greater one to fix by 
statute maximum rates for railroad companies. The latter is 
a power to make a general rule applicable in all cases and 
without discrimination in favor of or against any individual. 
It is the power to declare a general law upon the subject of 
rates beyond which the company cannot go, but within which 
it is at liberty to conduct its work in such a manner as may 
seem to it best suited for its prosperity and success. This is a 
very different power from that exercised in the passage of 
this statute. The act is not a general law upon the subject of 
rates, establishing maximum rates which the company can in 
no case violate. The legislature having established such maxi-
mum as a general law now assumes to interfere with the man-
agement of the company while conducting its affairs pursuant 
to and obeying the statute regulating rates and charges, and 
notwithstanding such rates it assumes to provide for a discrim-
ination, an exception in favor of those who may desire and are 
able to purchase tickets at what might be called wholesale rates 
— a discrimination which operates in favor of the wholesale 
buyer, leaving the others subject to the general rule. And it 
assumes to regulate the time in which the tickets purchased 
shall be valid and to lengthen it to double the period the rail-
road company has ever before provided. It thus invades the 
general right of a company to conduct and manage its own 
affairs, and compels it to give the use of its property for less 
than the general rate to those who come within the provisions 
of the statute, and to that extent it would seem that the stat-
ute takes the property of the company without due process of 
law. We speak of the general right of the company to con-
duct and manage its own affairs; but at the same time it is to 
be understood that the company is subject to the unquestioned 
jurisdiction of the legislature in the exercise of its power to
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provide for the safety, the health and the convenience of the 
public, and to prevent improper exactions or extortionate 
charges from being made by the company.

It is stated upon the part of the defendant in error that the 
act is a mere regulation of the public business, which the leg-
islature has a right to regulate, and its apparent object is to 
promote the convenience of persons having occasion to travel 
on railroads and to reduce for them the cost of transporta-
tion ; that its benefit to the public who are compelled to pat-
ronize railroads is unquestioned; that it brings the reduction 
of rates of two cents per mile within the reach of all persons 
who may have occasion to make only infrequent trips; and 
that there is no reason why the legislature may not fix the 
period of time within which the holder of the ticket shall be 
compelled to use it. The reduction of rates in favor of those 
purchasing this kind of ticket is thus justified by the reasons 
stated.

The right to claim from the company transportation at re-
duced rates by purchasing a certain amount of tickets is 
classed as a convenience. As so defined it would be more 
convenient if the right could be claimed without any com-
pensation whatever. But such a right is not a convenience 
at all within the meaning of the term as used in relation to 
the subject of furnishing conveniences to the public. And 
also the convenience which the legislature is to protect is not 
the convenience of a small portion only of the persons who 
may travel on the road, while refusing such alleged conven-
ience to all others, nor is the right to obtain tickets for less 
than the general and otherwise lawful rate to be properly 
described as a convenience. If that were true, the granting 
of the right to some portion of the public to ride free on 
all trains and at all times might be so described. What is 
covered by the word “ convenience,” it might be difficult to 
define for all cases, but we think it does not cover this case. 
An opportunity to purchase a thousand-mile ticket for less 
than the standard rate we think is improperly described as 
a convenience.

The power of the legislature to enact general laws regard-
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ing a company and its affairs does not include the power to 
compel it to make an exception in favor of some particular 
class in the community and to carry the members of that 
class at a less sum than it has the right to charge for those 
who are not fortunate enough to be members thereof. This 
is not reasonable regulation. We do not deny the right of 
the legislature to make all proper rules and regulations for 
the general conduct of the affairs of the company, relating 
to the running of trains, the keeping of ticket offices open 
and providing for the proper accommodation of the public.

This act is not like one establishing certain hours in the 
day during which trains shall be run for a less charge than 
during the other hours. In such case it is the establishing 
of maximum rates of fare for the whole public during those 
hours, and it is not a discrimination in favor of certain per-
sons by which they can obtain lower rates by purchasing a 
certain number of tickets by reason of which the company 
is compelled to carry them at the reduced rate, and thus, in 
substance, to part with its property at a less sum than it 
would be otherwise entitled to charge. The power to compel 
the company to carry persons under the circumstances as pro-
vided for in this act, for less than the usual rates, does not 
seem to be based upon any reason which has hitherto been 
regarded as sufficient to authorize an interference with the 
corporation, although a common carrier and a railroad.

The act also compels the company to carry not only those 
who choose to purchase these tickets, but their wives and 
children, and it makes the tickets good for two years from 
the time of the purchase. If the legislature can, under the 
guise of regulation, provide that these tickets shall be good 
for two years, why can it not provide that they shall be good 
for five or ten or even a longer term of years? It may be 
said that the regulation must provide for a reasonable term. 
But what is reasonable under these circumstances? Upon 
what basis is the reasonable character of the period to be 
judged ? If two years would and five years would not be 
reasonable, why not ? And if five years would be reasonable, 
why would not ten ? If the power exist at all, what are the
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factors which make it unreasonable to say that the tickets shall 
be valid for five or for ten years ? It may be said that cir-
cumstances can change within that time. That is true, but 
circumstances may change within two just, as well as within 
five or ten years. There is no particular time in regard to 
which it may be said in advance and as a legal conclusion 
that circumstances will not change. And can the validity of 
the regulation be made to depend upon what may happen in 
the future, during the running of the time in which the legisla-
ture has decreed the company shall carry the purchaser of the 
ticket ? Regulations for maximum rates for present transpor-
tation of persons or property bear no resemblance to those 
which assume to provide for the purchase of tickets in quanti-
ties at a lower than the general rate, and to provide that they 
shall be good for years to come. This is not fixing maximum 
rates, nor is it proper regulation. It is an illegal and unjusti-
fiable interference with the rights of the company.

If this power exist it must include the right of the legisla-
ture, after establishing maximum freight rates, to also direct 
the company to charge less for carrying freight where the 
party offering it sends a certain amount, and to carry it at 
that rate for the next two or five or ten years. Is that an exer-
cise of the power to establish maximum freight rates ? Is it a 
valid exercise of the power to regulate the affairs of a corpora-
tion ? The legislature would thus permit not only discrimina-
tion in favor of the larger freighter as against the smaller one, 
but it would compel it. If the general power exist, then the 
legislature can direct the company to charge smaller rates for 
clergymen or doctors, for lawyers or farmers or school teach-
ers, for excursions, for church conventions, political conven-
tions, or for all or any of the various bodies that might desire 
to ride at any particular time or to any particular place.

If the legislature can interfere by directing the sale of 
tickets at less than the generally established rate, it can 
compel the company to carry certain persons or classes free. 
If the maximum rates are too high in the judgment of the 
legislature, it may lower them, provided they do not make 
them unreasonably low as that term is understood in the law;
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but it cannot enact a law making maximum rates, and then pro-
ceed to make exceptions to it in favor of such persons or classes 
as in the legislative judgment or caprice may seem proper. 
What right has the legislature to take from the company the 
compensation it would otherwise receive for the use of its 
property in transporting an individual or classes of persons 
over its road, and compel it to transport them free or for a 
less sum than is provided for by the general law ? Does not 
such an act, if enforced, take the property of the company 
without due process of law? We are convinced that the 
legislature cannot thus interfere with the conduct of the 
affairs of corporations.

But it may be said that as the legislature would have the 
power to reduce the maximum charges for all, to the same 
rate at which it provides for the purchase of the thousand-
mile ticket, the company cannot be harmed or its property 
taken without due process of law when the legislature only 
reduces the rates in favor of a few instead of in favor of all. 
It does not appear that the legislature would have any right 
to make such an alteration. To do so might involve a re-
duction of rates to a point insufficient for the earning of 
the amount of remuneration to which a company is legally 
entitled under the decisions of this court. In that case reduc-
tion would be illegal. For the purpose of upholding this dis-
criminatory legislation we are not to assume that the exercise 
of the power of the legislature to make in this instance a re-
duction of rates as to all would be legal, and therefore a par-
tial reduction must be also legal. Prima facie, the maximum 
rates as fixed by the legislature are reasonable. This of course 
applies to rates actually fixed by that body.

There is no presumption, however, that certain named rates 
which it is said the legislature might fix but which it has not, 
would, in case it did so fix them, be reasonable and valid. 
That it has not so fixed them affords a presumption that they 
would be invalid, and that presumption would remain until 
the legislature actually enacted the reduction. At any rate, 
there is no foundation for a presumption of validity in case 
it did so enact, in order to base the argument that a partial
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reduction, by means of this discrimination, is therefore, also 
valid. And this argument also loses sight of the distinction 
we made above between the two cases of a general establish-
ment of maximum rates and the enactment of discriminatory, 
exceptional and partial legislation upon the subject of the 
sale of tickets to individuals willing and able to purchase a 
quantity at any one time. The latter is not an exercise of 
the power to establish maximum rates.

True it is that the railroad company exercises a public fran-
chise and that its occupation is of a public nature, and the 
public therefore has a certain interest in and rights connected 
with the property, as was held in Ifunn v. Illinois, 94 U. S. 
113, 125, and the other kindred cases. The legislature has 
the power to secure to the public the services of the corpora-
tion for reasonable compensation, so that the public shall be 
exempted from unreasonable exactions, and it has also the 
authority to pass such laws as shall tend to secure the safety, 
convenience, comfort and health of its patrons and of the 
public with regard to the railroad. But in all this we find it 
neither necessary nor appropriate, in order that the legislature 
may exercise its full right over these corporations, to make 
such a regulation as this, which discriminates against it and 
in favor of certain individuals, without any reasonable basis 
therefor, and which is not the fixing of maximum rates or the 
exercise of any such power.

The legislature having fixed a maximum rate at what must 
be presumed, prima facie, to be also a reasonable rate, we 
think the company then has the right to insist that all per-
sons shall be compelled to pay alike, that no discrimination 
against it in favor of certain classes of married men or 
families, excursionists or others, shall be made by the legis-
lature. If otherwise, then the company is compelled at the 
caprice or whim of the legislature to make such exceptions as 
it may think proper and to carry the excepted persons at less 
than the usual and legal rates, and thus to part in their favor 
with its property without that compensation to which it is en-
titled from all others, and therefore to part with its property 
without due process of law. The affairs of the company are
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in this way taken out of its own management, not by any 
general law applicable to all, but by a discrimination made 
by law to which the company is made subject. Whether an 
act of this nature shall be passed or not, is not a matter of 
policy to be decided by the legislature. It is a matter of 
right of the company to carry on and manage its concerns 
subject to the general law applicable to all, which the legis-
lature may enact in the legal exercise of its power to legislate 
in regard to persons and things within its jurisdiction.

This case differs from that which has just been decided, 
Lake Shore &c. Company v. Ohio, 173 IT. S. 285. In that 
case the convenience of the public in the State was the basis 
of the decision, regard being also had to the convenience of 
the public outside of and beyond the State. It included all the 
public who desired to ride from the stations provided for in 
the act, and the convenience to the people in taking a train 
at these stations was held by this court to be so substantial as 
to justify the enactment in question.

But in this case it is not a question of convenience at all 
within the proper meaning of that term. Aside from the rate 
at which the ticket may be purchased, the convenience of 
purchasing this kind of a ticket is so small that the right to 
enact the law cannot be founded upon it. It is no answer to 
the objection to this legislation to say that the company has 
voluntarily sold thousand-mile tickets good for a year from 
the time of their sale. What the company may choose volun-
tarily to do furnishes no criterion for the measurement of the 
power of a legislature. Persons may voluntarily contract to 
do what no legislature would have the right to compel them 
to do. Nor does it furnish a standard by which to measure 
the reasonableness of the matter exacted by the legislature. 
The action of the company upon its own volition, purely as a 
matter of internal administration, and in regard to the details 
of its business which it has the right to change at any moment, 
furnishes no argument for the existence of a power in a legis-
lature to pass a statute in relation to the same business impos-
ing additional burdens upon the company.

To say that the legislature has power to absolutely repeal
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the charter of the company and thus to terminate its legal 
existence does not answer the objection that this particular 
exercise of legislative power is neither necessary nor appropri-
ate to carry into execution any valid power of the State over 
the conduct of the business of its creature. To terminate the 
charter and thus end the legal life of the company does not 
take away its property, but, on the contrary, leaves it all to 
the shareholders of the company after the payment of its 
debts.

In Attorney General n . Old Colony Railroad, 160 Mass. 62, 
the statute required every railroad corporation in the Common-
wealth to have on sale certain tickets which should be received 
for fare on all railroad lines in the Commonwealth, etc., and the 
statute was held invalid. The precise question involved in 
this case was not there presented, and the court said it was not 
necessary or practicable to attempt to determine in that case 
just how far the legislature could go by way of regulating the 
business of railroad companies or just where were the limits 
of its power.

The power to enact legislation of this character cannot be 
founded upon the mere fact that the thing affected is a cor-
poration, even when the legislature has power to alter, amend 
or repeal the charter thereof. The power to alter or amend 
does not extend to the taking of the property of the corpora-
tion either by confiscation or indirectly by other means. The 
authority to legislate in regard to rates comes from the power 
to prevent extortion or unreasonable charges or exactions by 
common carriers or others exercising a calling and using their 
property in a manner in which the public have an interest.

In this case there is not an exercise of the power to fix 
maximum rates. There is not the exercise of the acknowl-
edged power to legislate so as to prevent extortion or 
unreasonable or illegal exactions. The fixing of the maxi-
mum rate does that. It is a pure, bald and unmixed power 
of discrimination in favor of a few of the persons having 
occasion to travel on the road and permitting them to do so 
at a less expense than others, provided they buy a certain 
number of tickets at one time. It is not legislation for the
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safety, health or proper convenience of the public, but an 
arbitrary enactment in favor of the persons spoken of, who in 
the legislative judgment should be carried at a less expense 
than the other members of the community. There is no 
reasonable ground upon which the legislation can be rested 
unless the simple decision of the legislature should be held 
to constitute such reason. Whether the legislature might 
not in the fair exercise of its power of regulation provide 
that ordinary tickets purchased from the company should be 
good for a certain reasonable time, is not a question which 
i$ now before us, and we need not express any opinion in 
regard to it.

In holding this legislation a violation of that part of the 
Constitution of the United States which forbids the taking 
of property without due process of law, and requires the 
equal protection of the laws, we are not, as we have stated, 
thereby interfering with the power of the legislature over 
railroads as corporations or common carriers, to so legislate 
as to fix maximum rates, to prevent extortion or undue 
charges, and to promote the safety, health, convenience or 
proper protection of the public. We say this particular piece 
of legislation does not partake of the character of legislation 
fairly or reasonably necessary to attain any of those objects, 
and that it does violate the Federal Constitution as above 
stated.

The judgment of the Supreme Court of the State of Michigan 
should be reversed and the case remandedfor further pro-
ceedings not inconsistent with the opinion of this court, 
a/nd it is so ordered.

The Chief  Justi ce  and Me . Just ice  Geay  and Me . Justice  
Mc Kenna  dissented.
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No. 342. Milbur n  Gin  and  Machine  Company  v . German  
Bank . Error to the Supreme Court of the State of Tennes-
see. Motions to dismiss or affirm. Submitted January 30, 
1899. Decided February 27, 1899. Per Curiam. Dismissed 
on the authority of Eustis v. Bolles, 150 U. S. 361; Missouri 
Pacific Bailway Company v. Fitzgerald, 160 U. S. 556; Egan 
v. Hart, 165 U. S. 188, and other cases. J/r. C. JK Metcalf 
for motions. Mr. William M. Randolph opposing.

No. 121. Northern  Pacif ic  Railroa d  Compa ny  v . Lynch . 
Error to the United States Circuit Court of Appeals for the 
Ninth Circuit. Submitted January 11, 1899. Decided Feb-
ruary 27, 1899. Judgment affirmed with costs and cause 
remanded to the Circuit Court of the United States for the 
District of Montana. Mr. William Wallace, Jr., for plaintiff 
in error. Mr. John B. Clayberg for defendant in error.

No. 90. Gilbert , Receiver , v . Wash ing ton  Benef ici al  
Endowme nt  Associa tion . Appeal from the Court of Appeals 
of the District of Columbia. Argued January 24 and 25, 
1899. Decided March 6, 1899. Per Curiam. Dismissed on 
the authority of Lodge v. Twell, 135 U. S. 232; McGourkey 
v. Toledo and Ohio Central Railway Company, 146 U. S. 
536, and cases cited. Mr. Thomas M. Fields and Mr. Henry 
D. Hotchkiss for appellant. Mr. A. A. Lipscomb, Mr. 8. F. 
Phillips, Mr. Frederic D. McKenney, Mr. Ja/mes E. Padgett 
and Mr. Edwin Forrest for appellees.
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No. 159. German  Insurance  Comp any  of  Freep ort , Illi -
nois , v. First  National  Bank  of  Boonv ill e , New  York . 
Error to the Supreme Court of the State of Kansas. Sub-
mitted January 18, 1899. Decided March 6, 1899. Per 
Curiam. Dismissed on the authority of Oxley Stave Com-
pany n . Butler County, 166 U. S. 648; Louisville and Nash-
ville Railroad Company v. Louisville, 166 U. S. 709, and other 
cases. Mr. A. P. Jetmore for plaintiff in error. Mr. W. H. 
Rossinyton and Mr. Charles Blood Smith for defendant in 
error.

No. 23. Keokuk  and  Hamil ton  Bridge  Company  v . Peo -
pl e  of  the  State  of  Illino is . Error to the Supreme Court of 
the State of Illinois. Argued and submitted January 20,1899. 
Decided March 13, 1899. Per Curiam. Dismissed on the 
authority of Ross v. King, 172 U. S. 641, and cases cited. Mr. 
Felix T. Hughes for plaintiff in error. Mr. Bdward C. Akin 
for defendants in error.

No. 228. Rogers , as  Mayor , and  City  of  Denver  v . Mor -
gan . Error to the United States Circuit Court of Appeals 
for the Eighth Circuit. Submitted March 10,1899. Decided 
March 13, 1899. Per Curiam. Dismissed on the authority 
of Clark v. Kansas City, 172 U. S. 334; Kinnear n . Baus- 
man, 172 U. S. 644, and cases cited. Mr. Platt Rogers and 
Mr. George Q. Richmond for plaintiffs in error. Mr. Willard 
Teller and Mr. H. M. Orahood for defendants in error.

No. 231. Consoli dated  Water  Compa ny  v . Babcock . Ap-
peal from the Circuit Court of the United States for the 
Southern District of California. Submitted March 15, 1899. 
Decided March 20, 1899. Per Curiam. Dismissed on the 
authority of Maynard v. Hecht, 151 U. S. 324; Van Wagenen 
v. Sewall, 160 U. S. 369; Da/vis n . Geissler, 162 U. S. 290; 
Cornell v. Green, 163 U. S. 75, and cases cited. Mr. Horace 
S. Oakley, Mr. C. K. Davis, Mr. Frank B. Kellogg and Mr.
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C. A. Severance for appellants. Mr. H. JE. Doolittle, Mr. 
Wm. J. Hunsaker, Mr. A. T. Britton and JMJr. A. B. Browne 

for appellees.

Decisions on Petitions for Writs of Certiorari.
No. 671. Eagle  v . Pills bury -Was hbu rn  Flour  Mills  

Compa ny  (Limit ed ). Seventh Circuit. Denied February 27, 
1899. Mr. Edward 0. Brown for petitioner. JMJr. Frank F. 
Peed opposing. 

No. 673. Hill er  v . Ladd . Ninth Circuit. Denied Feb-
ruary 27,1899. JMr. A. T. Britton, Mr. A. B. Browne and Mr. 
P. G. Galpin for petitioners. Mr. C. E. S. Wood opposing.

No. 676. Rhodes  v . Maso n . Sixth Circuit. Denied Febru-
ary 27, 1899. Mr. Harvey D. Goulder and Mr. F. H. Can- 
field for petitioners. Mr. C. E. Kremer opposing.

No. 693. Int erlac e Transportati on  Comp any  v . Mason . 
Sixth Circuit. Denied February 27, 1899. Mr. James H. 
Hoyt for petitioners. Mr. C. E. Kremer opposing.

No. 690. Pelzer  v . Horn  and  Brann en  Manufactu ring  
Company . Third Circuit. Granted February 27, 1899. Mr. 
Bichard N. Dyer for petitioner. Mr. Hector T. Fenton op-
posing.

No. 694. Hibberd  v . Balti more  Building  and  Loan  As -
sociat ion . Fourth Circuit. Denied February 27, 1899. Mr. 
Henry M. Bussell for petitioners. Mr. Fielder C. Slingluff 
opposing.

No. 699. Carnegi e Steel  Company  (Limit ed ) v . Chesa -
peak e , Ohio  & Southw est ern  Railro ad  Comp any . Sixth
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Circuit. Denied February 27, 1899. Mr. Alexander Pope 
Humphrey and Mr. George M. Davie for petitioner. Mr. 
Edmund F. Trabue opposing.

No. 684. Venne r  v . Farmers ’ Loan  and  Trust  Company . 
Sixth Circuit. Denied February 27,1899. Mr. Alfred Russell 
for petitioner. Mr. Frederick B. Fan Forst opposing.

No. 685. Adrian  Water  Works  Compa ny  v . Farmers ’ 
Loan  and  Trust  Comp any . Sixth Circuit. Denied February 
27,1899. Mr. Andrew Howell for petitioner. Mr. Frederick 
B. Van Forst opposing.

No. 711. Great  Southern  Fire  Proof  Hotel  Comp any  v . 
Jones . Sixth Circuit. Granted February 27, 1899. Mr. 
J. K Richards and Mr. D. F. Pugh for petitioner. Mr. 
Talfourd P. Linn, Mr. George K. Hash and Mr. J. H. 
Outhwaite opposing.

No. 720. Moff ett , Hodgkins  & Clarke  Company  v . City  
of  Roches ter . Second Circuit. Granted February 27, 1899. 
Mr. Thomas H. Carter and Mr. Louis Marshall for petitioner. 
Mr. John F. Kinney opposing.

No. 627. Adri aans  v . Alvey . Court of Appeals of the Dis-
trict of Columbia. Denied March 6, 1899. Mr. William A. 
Cook and Mr. Willia/m A. Meloy for petitioner. Mr. Solici-
tor General opposing.

No. 712. Saxleh ner  v . Eis ner  & Mendelson  Company  
No. 713, Saxlehner  v . Siege l -Cooper  Company ; No . 714, 
Saxlehner  v . Gies  ; No . 715, Saxlehner  v . Marquet ; and 
No. 716, Saxlehner  v . Niel sen . Second Circuit. Granted
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March 6, 1899. J/r. Joseph H. Choate, Mr. Arthur v. Brie- 
sen and Mr. Antonio Knauth for petitioner. Mr. Edmund • 
Wetmore and Mr. Charles G. Coe opposing.

No. 719. State  Bank  ok  Ambia  v . Chicago  Title  and  
Trus t  Compa ny . Seventh Circuit. Denied March 13, 1899. 
Mr. Daniel Fraser and Mr. Otto Gresham for petitioner. Mr. 
Samuel 0. Pickens and Mr. Smiley M Chambers opposing.

No. 270. Gratz  v . Land  and  River  Imp rove men t  Com -
pany . Seventh Circuit. Denied April 11, 1899. Mr. Henry 
S. Wilcox for petitioner. Mr. John C. Spooner, Mr. A. L. 
Sanborn and Mr. Maxwell Evarts opposing.

No. 730. Mexic an  Central  Railway  Comp any  v . Mar -
shall . Fifth Circuit. Denied April 11, 1899. Mr. A. T. 
Britton and Mr. A. B. Browne for petitioner.

No. 754. Chapman  v . Yello w  Poplar  Lumbe r  Company . 
Fourth Circuit. Denied April 17, 1899. Mr. J. F. Bullitt 
and Mr. R. A. Ayers for petitioner. Mr. John N. Baldwin 
opposing.

No. 717. Glaw  v . Pennsylvania  Company . Sixth Cir-
cuit. Denied April 17, 1899. Mr. Charles Dick and Mr. 
Frederick C. Bryan for petitioner. Mr. William B. Sanders 
opposing.

No. 748. Scaif e «.Wes tern  North  Caroli na  Land  Com -
pany . Fourth Circuit. Denied April 17, 1899. Mr. A. C. 
Avery for petitioner.
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BARON HERSCHELL, D.C.L., LL.D.

On the coming in of the court on March 1, 1899, the Chief Jus-
tice said:

It is with sincere sorrow that I announce to the members of the 
bar the sudden death of Baron Herschell, former Lord Chancellor 
of England, information of which has just been received by the 
court with deep sensibility.

Lord Herschell had been some months in this country in a pub-
lic and international capacity, and but a few days have elapsed 
since he sat with us here, a compliment which has been extended 
only once previously in the instance of the then Lord Chief Justice 
of England.

In view of the cordial relations between Lord Herschell and the 
members of this court, his great distinction in our common pro-
fession and on the bench, and his unexpected death while absent 
from home in the discharge of high public duty, we feel called 
upon to take notice of this sad event, and as a mark of respect to . 
his memory the court will adjourn until to-morrow at the usual 
hour.



Ju

STEPHEN JOHNSON FIELD, LL.D.

Mr. Justice Field was born on the 4th of November, 1816. On 
the 10th of March, 1863, he was commissioned as a Justice of this 
court. Having resigned, he ceased to be a member of the court 
on the first day of December, 1897. He died on Sunday the 9th of 
April, 1899. On the coming in of the court on Monday morning, 
the 10th, the Chief Justice said :

It becomes my sad duty to inform the gentlemen of the bar that 
Mr. Justice Field on yesterday (Sunday) evening passed peacefully 
from this life. He died full of years and of honors, and attended 
by all that should accompany old age.

The judicial career of Mr. Justice Field was unexampled in 
length and distinction, and he occupied a seat upon this bench for 
a longer period than any of its members from the beginning. His 
labors left.no region of jurisprudence unexplored, and now that he 
rests from them, his works will follow him. His retirement when 
he saw port approaching was so recent that he hardly seems to have 
been absent, and his death comes home to us the more keenly.

As a mark of respect to his memory, the court will adjourn until 
to-morrow.

On the morning of Thursday, the 13th of April, the funeral ser-
vices took place at the church of the Epiphany in Washington, at 
half-past ten o’clock.
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ABATEMENT.

1. An action, pending in the Circuit Court of the United States sitting 
in Ohio, brought by an injured person as plaintiff, to recover damages 
for injuries sustained by the negligence of the Baltimore and Ohio 
Railroad Company in operating its road in Indiana, does not finally 
abate upon the death of the plaintiff before trial and judgment, but 
may be revived and prosecuted to judgment by his executor or ad-
ministrator, duly appointed by the proper court in Ohio. Baltimore 

Ohio Railroad Co. v. Joy, 226.
2. A right given by a statute of a State to revive a pending action for 

personal injuries in the name of the personal representative of a de-
ceased plaintiff is not lost upon the removal of the case into a 
Federal court. Ib.

3. Whether a pending action may be revived in a Federal court upon 
the death of either party, and proceed to judgment, depends pri-
marily upon the laws of the jurisdiction in which the action was 
commenced, and in the present case is not affected in any degree by 
the fact that the deceased received his injuries in Indiana. Ib.

ADMIRALTY.

1. Undoubtedly there was jurisdiction in admiralty in this case, in the 
courts below. Smith v. Burnett, 430.

2. Although a wharfinger does not guarantee the safety of vessels com-
ing to his wharves, he is bound to exercise reasonable diligence in 
ascertaining the conditions of the berths thereat, and, if there is any 
dangerous obstruction, to remove it, or to give due notice of its exist-
ence to vessels about to use the berths; at the same time the mas-
ter is bound to use ordinary care, and cannot carelessly run into 
danger. Ib.

3. This court is unable to decide that the Court of Appeals of the Dis-
trict of Columbia was not justified in holding, on the evidence, that 
appellants were liable for negligence and want of reasonable care, 
and that the master was free from contributory negligence, and 
therefore affirms the decree of the Court of Appeals which agreed 
with the trial court on the facts. Ib.

4. The Golden Rule, a Canadian topsail schooner with twelve sails, all 
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of which with a small exception she was carrying, was sailing off 
Nantucket Shoals at a speed of seven knots an hour, in a fog so dense 
that the hull of another vessel could not be seen more than a few 
hundred feet off. The Chattahoochee, an American steamer, came up 
at an angle in the opposite direction with a speed of ten or twelve 
knots an hour. The schooner was sounding a foghorn, and the 
steamer a steam whistle. When the steam whistle was heard on 
the schooner she kept on her way at full speed. When the foghorn 
was heard on the steamer, order was given and obeyed to stop and 
reverse, and the wheel was put hard-a-port. Upon seeing the schooner 
the steamship engines were put at full speed ahead, for the purpose 
of clearing it; but a collision took place, and the schooner sank 
almost immediately. The sunken vessel had a valuable cargo on 
board. It was held below that both vessels were in fault for immod-
erate speed, and the District Court, ruling that the damages should 
be divided, made a decree respecting such division which was modi-
fied by the Court of Appeals as hereafter stated. Held: (1) That 
there can be no doubt as to the liability of the steamer, and, as no 
appeal was taken on her part she is estopped from denying that lia-
bility here; (2) That the schooner, also, was proceeding at an im-
moderate speed, and was properly condemned therefor; and the cases 
bearing upon the question of what is immoderate speed in a sailing 
vessel, under such circumstances, are cited and reviewed; (3) That 
the Court of Appeals did not err in deducting half the value of the 
cargo from half the value of the sunken schooner, and in limiting a 
recovery to the difference between these values; and in reaching 
this conclusion the court cites and reviews several cases, in deciding 
which the act known as the Harter Act has been considered and 
applied. The Chattahoochee, 540.

See Practi ce .

ATTACHMENT.

The plaintiff in error, a Texas corporation, commenced an action, in a 
court of Oklahoma, against the defendant in error, a Missouri corpo-
ration, and caused a writ of attachment to be issued and levied upon 
five thousand head of cattle, claimed to be the property of the 
Missouri corporation. After such levy, service was made upon one 
Pierce as garnishee of the Missouri corporation. Pierce answered, 
denying that he was indebted to or held property of that company, 
and further set up an agreement under the provisions of which he 
had shipped to the pastures of that company a large number of 
cattle, the ownership to remain in him until full payment for the 
cattle. The cattle levied upon were of this number. He also set 
up a notice from one Stoddard of an assignment to him of the 
contract by the Missouri company. He further set up that he was 
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entitled to the possession of the cattle, and asked that they should 
be returned to him with damages. With the consent of both sides 
Pierce was appointed receiver of the cattle, and then service was 
made upon the Missouri corporation by publication, had in com-
pliance with requirements of law. Stoddard then filed an interplea, 
setting up rights of other parties. This was demurred to, but no 
action was had on the demurrer. The receiver sold the cattle, paid 
himself in full and reported to the court that he had a balance in 
his hands, subject to its order. Then the Missouri company filed 
pleas to the jurisdiction of the court, and other pleas were filed, 
setting up claims to the balance in the receiver’s hands. The 
Missouri company also set up that Pierce, by becoming receiver, had 
abandoned his claim to the ownership of the cattle. The trial court 
held that the territorial act, authorizing the probate judge, as to 
debts not yet due, to order an attachment in the absence of the 
district judge, was unconstitutional and void, and ordered the action 
dismissed. The Supreme Court of the Territory held that the court 
below was wrong in this respect, but affirmed its judgment on the 
ground that an actual levy was necessary in order to give the court 
jurisdiction, and there had been none. The case being brought here, 
the Missouri corporation set up that this court was without juris-
diction, because the intervenors in the trial court had not been made 
parties to the appeal. Held: (1) That it was not necessary to make 
the intervenors parties; (2) That property of the Missouri company 
had been levied on under the writ of attachment, and that the decision 
of the Supreme Court of the Territory to the contrary was wrong; 
(3) That the Oklahoma statute, requiring an affidavit in its support, 
as a prerequisite to the issuance of a writ of attachment, does not 
involve the discharge of a judicial function, but is the performance 
of a ministerial duty; (4) That the court acquired jurisdiction of 
the defendant corporation by constructive service, by foreign attach-
ment, without its consent; (5) That the territorial statute, authorizing 
the issue of a writ of attachment against the property of a non-resident 
defendant, is not repugnant to the Fourteenth Amendment to the 
Constitution. Central Loan Trust Co. v. Campbell Commission Co., 84.

CASES AFFIRMED OR FOLLOWED.

See Claim s  agai nst  the  United  Juri sdi cti on , A, 4; C, 2; 
States , 3; Mun ici pal  Bond s , 2;

Habe as  Corpus , 1; Public  Land , 8;
Statute  A, 1.

CLAIMS AGAINST THE UNITED STATES.

1. Claims for depredations on the Pottawatomie Indians committed by 
Indians were properly allowed by the Secretary of the Interior under 
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the treaty of August 7, 1868, and are valid claims. United States v. 
Navarre, 77.

2. There is nothing in this case to take it out of the settled rule that the 
findings of the Court of Claims in an action at law determine all 
matters of fact. Collier v. United States, 79.

3. Marks v. United States, 164 U. S. 297, followed to the point that when 
a petition, filed in the Court of Claims, alleges that a depredation was 
committed by an Indian or Indians belonging to a tribe in amity 
with the United States it becomes the duty of that court to inquire 
as to the truth of that allegation; and if it appears that the tribe, as 
a tribe, was engaged in actual hostilities with the United States, the 
judgment of the Court of Claims must be that the allegation of the 
petition is not sustained, and that the claim is not one within its 
province to adjudicate. Ib.

4. It was the manifest purpose of Congress, in the act of March 3,1891, 
c. 538, to empower the Court of Claims to receive and consider any 
document on file in the Departments of the Government or in the 
courts having a bearing upon any material question arising in the 
consideration of any particular claim for compensation for Indian 
depredation, the court to allow the documents such weight as they 
were entitled to have. Ib.

5. In 1850 Price, a purser in the Navy and fiscal agent for that Depart-
ment, advanced $75,000 to the Government, from his private fortune, 
to meet emergencies. His right to receive it back was questioned, 
and was not settled until 1891, when Congress passed an act directing 
the Secretary of the Treasury to adjust his account “on principles of 
equity and justice,” and to pay to him “ or to his heirs ” the sum found 
due him on such adjustment. It was adjusted by the Secretary, and 
in August, 1892, it was decided that there was due to Price from the 
United States $76,204.08. Meanwhile Forrest had recovered in the 
courts of New Jersey, of which Price was a citizen and resident, a 
judgment against him for $17,000. Forrest died in 1860 without 
having collected the amount of this judgment. In 1874 his widow, 
having been appointed administratrix of his estate, caused the judg-
ment to be revived by writ of scire facias and asked for the appoint-
ment of a receiver. Price appeared and answered, and then the cause 
slept until August, 1892, when Mrs. Forrest filed a petition, stating 
that money was about to be paid to Price by the United States on 
his claim, and asking for the appointment of a receiver of the 
Treasury draft, and that Price be ordered to endorse it to the receiver, 
to the end that the amount might be received by him as an officer of 
the court and disposed of according to law. A receiver was appointed, 
gave bond and entered on his duties. Price died in 1894. He left 
no will. No letters of administration were granted, but the New 
Jersey court appointed an administrator ad prosequendum. The bill 
in this case was then filed. The relief sought was, the revival of the 
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bill of 1874, that the administrator ad prosequendum be made a party, 
and that the other parties be enjoined from receiving the money from 
the Treasury, and that the receiver be authorized to receive and dis-
pose of it under the orders of the court. The heirs of Price set up 
their claims to it. The court held that the plaintiffs were entitled 
to the moneys in the Treasury and its judgment was affirmed by the 
highest court in the State. Held, that the receiver, and not the heir, 
was the person entitled to recover the money from the United States; 
and that the case did not come within the prohibitory provisions 
against assignments of claims against the United States, contained 
in Rev. Stat. § 3477. Price v. Forrest, 410.

6. Under the clause in the act of March 3, 1885, c. 341, regarding claims 
“ on behalf of citizens of the United States, on account of depredations 
committed, chargeable against any tribe of Indians by reason of any 
treaty between such tribe and the United States,” no claim can be 
received and considered by the Court of Claims which is presented on 
behalf of a person who was not a citizen of the United States when 
the act was passed, but who, a foreigner, had then duly declared his 
intention to become such citizen, and did subsequently become such. 
Yerke v. United States, 439.

See Cour t  of  Claims .

COMMON CARRIER.

The Texas and Pacific Railway Company received at Bonham, in Texas, 
467 bales of cotton for transportation to Liverpool. It was to be 
taken by the company over its road to New Orleans, and thence to 
Liverpool by a steamship company, to which it was to be delivered 
by the railway company at its wharf in New Orleans. Each bill of 
lading contained the following, among other clauses: “ The terms and 
conditions hereof are understood and accepted by the owner, viz.: 
(1) That the liability of the Texas and Pacific Railway Company, in 
respect to said cotton, and under this contract, is limited to its own 
line of railway, and will cease, and its part of this contract be fully 
performed upon delivery of said cotton to its next connecting carrier; 
and in case of any loss, detriment or damage done to or sustained by 
said cotton before its arrival and delivery at its final destination, 
whereby any legal liability is incurred by any carrier, that carrier 
alone shall be held liable therefor in whose actual custody the cotton 
shall be at the time of such damage, detriment or loss.” The cotton 
reached New Orleans in safety, and was unloaded at the wharf, and 
the steamship company was notified; but before it was taken posses-
sion of by that company it was destroyed by fire at the wharf. The 
owners in Liverpool having brought suit against the railway company 
to recover the value of the cotton, that company, on the facts detailed 
at length in the opinion of the court, contended that the cotton had 
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passed out of its possession into that of the steamship company; or, if 
the court should hold otherwise, that its liability as common carrier 
had ceased, and that it was only liable as a warehouseman. Held, 
that the goods were still in the possession of the railway company at 
the timp of their destruction; and that that company was liable to 
their owners for the full value as a common carrier, and not as a 
warehouseman. Texas ¿r Pacific Railway Co. v. Clayton, 348.

CONSTITUTIONAL LAW.

1. Section 12 of ordinance No. 10, of Eureka City, providing that “ No 
person shall move any building or frame of any building, into or upon 
any of the public streets, lots or squares of the city, or cause the same 
to be upon, or otherwise to obstruct the free passage of the streets, 
without the written permission of the mayor, or president of the city 
council, or in their absence a councillor. A violation of this section 
shall on conviction, subject the offender to a fine of not to exceed 
twenty-five dollars,” is not in conflict with the provisions of the Con-
stitution of the United States. Wilson v. Eureka City, 32.

2. The petitions for rehearing rest upon a misapprehension of the decision 
in this case, the purport of which was to preserve to the Canal Com-
pany the use of the surplus waters created by the dam and the canal; 
but, after they had flowed over the dam and through the sluices, and 
had found their way into the unimproved bed of the stream, the rights 
and disputes of the riparian owners must be determined by state 
courts. Green Bay Mississippi Canal Co. v. Patten Paper Co., 179.

3. While the state courts may legitimately take cognizance of contro-
versies between riparian owners concerning the use and apportion-
ment of waters flowing in the non-navigable parts of the stream, they 
cannot interfere, by mandatory injunction or otherwise, with the 
control of the surplus water power incidentally created by the dam 
and canal now owned and operated by the United States. Ib.

4. A resident in and citizen of Chicago in Illinois, was the owner of 
certain lots in Des Moines in Iowa, which were assessed by the mu-
nicipal authorities in that place to an amount beyond their value, for 
the purpose of paving the street upon which they abutted. The 
statutes of Iowa authorized a personal judgment against the owner 
in such cases. He filed a petition to have the assessment set aside; 
to obtain an injunction against further proceedings for the sale of 
the property; and to obtain a judgment that there was no personal 
liability against him for the excess. This petition contained no 
allegation attacking the validity of the assessment by reason of any 
violation of the Federal Constitution, and there was nothing in the 
record to raise such Federal right or claim beyond the mere allega-
tion in the petition that “ the amount of said tax is greater than the 
reasonable market value of said lots, whether considered singly or to-
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gether; the assessment against each particular lot being greater in 
amount than the value of such particular lot, and the aggregate 
assessment being greater in amount than the reasonable market 
value of all of said lots taken together; and that said defendants 
are seeking to enforce as against plaintiff not merely a sale of said 
lots but also to compel plaintiff to pay the full amount of said tax 
regardless of whatever sum said lots may be sold for, and regardless 
of the actual value of the same.” The contractor for the pavement 
set up his right to a judgment on certificates given him for the work 
which had been done, which were made a lien upon the abutting 
lots. The trial court dismissed the petition, and gave judgment in 
favor of the contract. In the Supreme Court of the State it was 
assigned as error that “ the court erred in holding and deciding that 
plaintiff was personally liable to said Des Moines Brick Manufactur-
ing Company for so much of said special tax or assessment as could 
not or would not be realized by a sale of the sixty lots in question 
on special execution, and in ordering and adjudging that a general 
execution should issue against plaintiff and in favor of said Des 
Moines Brick Manufacturing Company for the balance of such tax 
or assessment ; and further that, as plaintiff was at all times a non-
resident of the State of Iowa and had no personal notice or knowl-
edge of the assessment proceedings, that the imposition of a personal 
liability against him, in excess of the value of all the lots, was not 
due process of law and was in contravention of the provisions on that 
subject of the Fourteenth Amendment to the Constitution of the 
United States, as well as in contravention of the provisions of the 
constitution of the State of Iowa on the same subject.” Held that 
this court was confined to the consideration of the question as to 
the validity of the personal judgment against the plaintiff in error, 
and that, without deciding what the effect of the proceedings would 
have been, if the plaintiff had been a resident in Iowa, the State had 
no power to enact a statute authorizing an assessment upon real 
estate for a local improvement, and imposing upon its owner, a non-
resident of the State, a personal liability to pay such assessment. 
Dewey v. Des Moines, 193.

5. In making provision for feeding the inmates of the soldiers’ home in 
Ohio, in accordance with the legislation of Congress in that respect, 
and under the direction of the board of managers, the governor of 
the house is engaged in the internal administration of a Federal 
institution, and the state legislature has no constitutional power to 
interfere with the management which is provided for it by Congress, 
nor with the provisions made by Congress for furnishing food to 
the inmates, nor does the police power of the State enable it to pro-
hibit or regulate the furnishing of any article of food approved by 
the officers of the home, by the board of managers and by Congress. 
Ohio v. Thomas, 276.
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6. Federal officers who are discharging their duties in a State, and who 
are engaged in superintending the internal government and manage-
ment of a Federal institution, under the lawful direction of its board 
of managers and with the approval of Congress, are not subject to 
the jurisdiction of the State in regard to those very matters of ad-
ministration which are thus approved by Federal authority. Ib.

7. The statute of Ohio relating to railroad companies, in that State 
which provides that “Each company shall cause three, each way, 
of its regular trains carrying passengers, if so many are run daily, 
Sundays excepted, to stop at a station, city or village, containing 
over three thousand inhabitants, for a time sufficient to receive and 
let off passengers; if a company, or any agent or employé thereof, 
violate, or cause or permit to be violated, this provision, such com-
pany, agent or employe shall be liable to a forfeiture of not more 
than one hundred nor less than twenty-five dollars, to be recovered 
in an action in the name of the State, upon the complaint of any 
person, before a justice of the peace of the county in which the vio-
lation occurs, for the benefit of the general fund of the county ; and 
in all cases in which a forfeiture occurs under the provisions of this 
section, the company whose agent or employé caused or permitted 
such violation shall be liable for the amount of the forfeiture, and 
the conductor in charge of such train shall be held, prima facie, to 
have caused the violation,” is not, in the absence of legislation by 
Congress on the subject, repugnant to the Constitution of the United 
States, when applied to interstate trains, carrying interstate com-
merce through the State of Ohio on the Lake Shore and Michigan 
Southern Railway. Lake Shore fy Michigan Southern Railway Co. v. 
Ohio, 285.

8. The act of the legislature of Arkansas of March 25, 1889, entitled 
an act to provide for the protection of servants and employés of rail-
roads, is not in conflict with the provisions of the Constitution of the 
United States. St. Louis, Iron Mountain St. Paul Railway Co. v. 
Paul, 404.

9. When an act of Congress is claimed to be unconstitutional, the pre-
sumption is in favor of its validity, and it is only when the question 
is free from any reasonable doubt that this court should hold an act 
of the law-making power of the nation to be in violation of that 
fundamental instrument upon which all the powers of the Govern-
ment rest. Nicol v. Ames, 509.

10. Whether a general law can be made applicable to the subject-matter, 
in regard to which a special law is enacted by a territorial legisla-
ture, is a matter which rests in the judgment of the legislature itself. 
Guthrie National Bank v. Guthrie, 528.

11. The statute in question in this case creates a special tribunal for 
hearing and deciding upon claims against a municipal corporation, 
which have no legal obligation, but which the legislature thinks 
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have sufficient equity to make it proper to provide for their investi-
gation, and payment when found proper, and it does not in any way 
regulate the practice in courts of justice, and it is indisputably within 
the power of the territorial legislature to pass it, and it does not 
infringe upon the Seventh Amendment to the Constitution. Ib.

12. The mere grant for a designated time of an immunity from taxation 
does not take it out of the rule subjecting such grant to the general 
law retaining the power to amend or repeal, unless the granting act 
contain an express provision to that effect. Citizens' Savings Bank 
v. Owensboro, 636.

13. The act of the legislature of Kentucky of February 14, 1856, and the 
act of May 12, 1884, c. 1412, incorporating the Citizens’ Savings Bank 
of Owensboro, and the act of May 17, 1886, commonly known as the 
Hewitt Act, and other acts referred to, did not create an irrevocable 
contract on the part of the State, protecting the bank from other 
taxation, and therefore the taxing law of Kentucky of November 11, 
1892, c. 108, did not violate the contract clause of the Constitution 
of the United States. Ib.

14. The provision in the act of the legislature of Michigan, No. 90, of the 
year 1891, amending the general railroad law, that one thousand-mile 
tickets shall be kept for sale at the principal ticket offices of all rail-
road companies in this State or carrying on business partly within 
and partly without the limits of the State, at a price not exceeding 
twenty dollars in the Lower Peninsula and twenty-five dollars in the 
Upper Peninsula; that such one thousand-mile tickets may be made 
non-transferable, but whenever required by the purchaser they shall 
be issued in the names of the purchaser, his wife and children, desig-
nating the name of each on such ticket, and in case such ticket is 
presented by any other than the person or persons named thereon, 
the conductor may take it up and collect fare, and thereupon such 
one thousand-mile ticket shall be forfeited to the railroad company; 
that each one thousand-mile ticket shall be valid for two years only 
after date of purchase, and in case it is not wholly used within the 
time, the company issuing the same shall redeem the unused portion 
thereof, if presented by the purchaser for redemption within thirty 
days after the expiration of such time, and shall on such redemption 
be entitled to charge three cents per mile for the portion thereof 
used, is a violation of that part of the Constitution of the United 
States which forbids the taking of property without due process of 
law, and requires the equal protection of the laws. Lake Shore 
Michigan Southern Railway Co. v. Smith, 684.

15. In so holding the court is not thereby interfering with the power of 
the legislature over railroads, as corporations or common carriers, to 
so legislate as to fix maximum rates, to prevent extortion or undue 
charges, and to promote the safety, health, convenience or proper 
protection of the public; but it only says that the particular legis-
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lation in review in this case does not partake of the character of 
legislation fairly or reasonably necessary to attain any of those ob-
jects, and that it does violate the Federal Constitution as above 
stated. Ib.

See Attach men t ;
Tax  and  Taxa tion , 3, 4, 5, 6,13,14,15,17.

CONTRACT.

1. An agreement in writing between a mining company and a machinist 
stated that while in its employ he was seriously hurt under circum-
stances which he claimed, and it denied, made it liable to him in 
damages; that six months after the injury, both parties being de-
sirous of settling his claim for damages, the company agreed to pay 
him regular wages and to furnish him with certain supplies while 
he was disabled, and carried out that agreement for six months, at 
the end of which, after he had resumed work, it was agreed that the 
company should give him such work as he could do, and pay him 
wages as before his injury, and this agreement was kept by both 
parties for a year; and then, in lieu of the previous agreements, a 
new agreement was made that his wages “ from this date ” should be 
a certain sum monthly, and he should receive certain supplies, and 
he on his part released the company from all liability for his injury, 
and agreed that this should be a full settlement of all his claims 
against the company. Held, that the last agreement was not termi-
nable at the end of any month at the pleasure of the company, but 
bound it to pay him the wages stipulated, and to furnish him the 
supplies agreed, so long as his disability to do full work continued; 
and that, if the company discharged him from its service without 
cause, he was entitled to elect to treat the contract as absolutely and 
finally broken by the company, and, in an action against it upon the 
contract, to introduce evidence of his age, health and expectancy of 
life, and, if his disability was permanent, to recover the full value of 
the contract to him at the time of the breach, including all that he 
would have received in the future as well as in the past if the con-
tract had been kept, deducting however any sum that he might have 
earned already or might thereafter earn, as well as the amount of 
any loss that the defendant sustained by the loss of his services with-
out its fault. Pierce v. Tennessee Coal ^c. Railroad Co., 1.

2. Under the act of March 8, 1895, of the legislature of the Territory of 
Arizona, relating to convict labor and the leasing of the same, the 
board of control thereby created and given charge of all charitable, 
penal and reformatory institutions then existing, or which might 
thereafter be created in the Territory, could not dispense with the 
bond required by the statute to be given by the person or persons 
leasing the labor of the convicts, for the faithful performance of their 
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contract; and no contract made by the board leasing the labor of the 
• convicts could become binding upon the Territory, until a bond, 

such as the statute required, was executed by the lessee and approved 
by the board. Nugent v. Arizona Improvement Co., 338.

3. In this case as it appears that no such bond was executed, the plaintiff 
was not in a position to ask relief by mandamus, lb.

CORPORATION.
The Supreme Court of Iowa having repeatedly decided that in that State 

the fact that a corporation of Iowa contracts a debt in excess of its 
charter or statutory limitation does not render the debt void, but, on 
the contrary, such debt is merely voidable, and is enforceable against 
the corporation and those holding under it, and gives rise only to a 
right of action on the part of the State because of the violation of the 
statute, or entails a liability on the officers of the corporation for the 
excessive debts so contracted, this court holds itself bound by those 
decisions, without determining whether as an independent question, 
it would decide that the issue of stock by a corporation, in excess of 
a statutory inhibition, is not void, but merely voidable. Sioux City 
Terminal Railroad Warehouse Co. v. Trust Co. of North America, 99.

COURT OF CLAIMS.
1. Under the act of June 16, 1880, c. 244, the Court of Claims has juris-

diction of an action to recover an excess of payment for lands within 
the limits of a railroad grant, which grant was, after the payment, 
forfeited by act of Congress for nonconstruction of the road. Med- 
bury v. United States, 492.

2. When in such ease, by reason of the negligence of the railroad com-
pany for many years to construct its road, Congress enacts a for-
feiture of the grant, the Government is under no obligation to repay 
the excess of price paid by the purchaser of such lands in consequence 
of their being within the limits of the forfeited grant. Ib.

DEPUTY MARSHAL.
See Fees , 2.

DISTRICT ATTORNEY.
See Fees , 1.

EQUITY.
See Prac tice .

ESTOPPEL.
See Laches
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EVIDENCE.

See Volu nta ry  Gift , 1, 2.

EXCEPTION.

Although the bill of exceptions in this case does not state, in so many 
words, that it contains all the evidence, it sufficiently appears that it 
does contain all, and this court can inquire on this record whether 
the Circuit Court erred in giving a peremptory instruction for the 
defendant. Gunnison County Commissioners v. Rollins, 255.

FEES.

1. In proceedings taken by a District Attorney of the United States, by 
order of the Attorney General at the request of the Secretary of War, 
and conducted under directions of the latter, to secure the condemna-
tion of private lands within the limits of his district for the purpose 
of erecting fortifications thereon for the use of the United States, he 
is performing his official duties as District Attorney of the United 
States, and is not entitled to any extra or special compensation for 
them. United States v. Johnson, 363.

2. The authority conferred upon the Attorney General by the act of 
March 3, 1891, c. 542, 26 Stat. 985, to offer rewards for the detection 
and prosecution of crimes against the United States, preliminary to 
the indictment, empowered him to authorize the Marshal of the 
Northern District of Florida to offer a reward for the arrest and 
delivery of a person accused of the committal of a crime against the 
United States in that district, the reward to be paid upon conviction ; 
and a deputy marshal, who had complied with all the conditions of 
the offer and of the statute, was entitled to receive the amount of the 
reward offered. United States v. Matthews, 381.

FOX RIVER WATER POWER.

See Consti tuti ona l  Law , 2, 3.

FRAUD.

The facts in this case, as detailed in the statement of the case and the 
opinion of the court, show that a gross fraud was committed by the 
plaintiffs in error against the defendants, to dispossess them of 
the property in question ; and in view of the peculiar circumstances 
of the case, the fraud, so glaring, the original and persistent intention 
of McIntire through so many years to make himself the owner of the 
property, the utter disregard shown of the rights of the plaintiff as 
well as of the mortgagee, the false personation of Emma Taylor, and the 
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fact that the decree can do no harm to any innocent person, this court 
holds that these facts do away with the defence of laches, and demand 
of the court an affirmance of the action of the Court of Appeals of the 
District of Columbia, granting the relief prayed for by the plaintiffs 
below. McIntire v. Pryor, 38.

See Voluntar y  Gift .

HABEAS CORPUS.

1. This is one of the cases in which it is proper to issue a writ of habeas 
corpus from the Federal court under the rule as stated in Ex parte 
Royall, 117 U. S. 241, instead of awaiting the slow process of a writ 
of error from this court to the highest court of the State where the 
decision could be had. Ohio v. Thomas, 276.

2. Where a court has jurisdiction of an offence and of the accused, and 
the proceedings are otherwise regular, a conviction is lawful although 
the judge holding the court may be only an officer de facto; and the 
validity of the title of such judge to the office, or his right to exer-
cise the judicial functions, cannot be determined on a writ of habeas 
corpus; this rule is well settled, and is applicable to this case. Ex 
parte Henry Ward, 452.

3. The title of a person acting with color of authority, even if he be not 
a good officer in point of law, cannot be collaterally attacked. Ib.

INDIANS.

See Clai ms  agai nst  the  Uni ted  States , 1, 3, 6.

INSOLVENCY.

1. With regard to the operation of a voluntary, or common law assign-
ment of his property by an insolvent debtor for the benefit of his 
creditors upon property situated in other States, there is a general 
consensus of opinion that it will be respected, except so far as it 
comes in conflict with the rights of local creditors, or with the laws 
or public policy of the State in which it is sought to be enforced. 
Security Trust Co. v. Dodd, Mead Co., 624.

2. With respect to statutory assignments of the property of an insolvent 
debtor, the prevailing American doctrine is, that a conveyance under 
a state insolvent law operates only upon property within the territory 
of that State, and with respect to property in another State it is given 
only to such effect as the laws of that State permit, and in general 
must give way to claims of creditors pursuing their remedies there. Ib.

3. The execution and delivery by Merrill & Company to the Security and 
Trust Company in Minnesota of an assignment of their property for 
the benefit of their creditors, made under the insolvent laws of that

VOL. CLXXIII—46



722 INDEX.

State, and the acceptance thereof by the assignee and its qualification 
thereunder, and the notice thereof to Mudge & Sons in Massachusetts, 
who held personal property belonging to the said assignors, did not 
vest in the assignee such a title to that property that it could not, 
after such notice, be lawfully seized by attachment in an action 
instituted in Massachusetts by creditors of the insolvents who were 
citizens of New York, and who had notice of the assignment, but had 
not proved their claims against the assigned estate, nor filed a release 
thereof. Ib.

See Natio nal  Ban k , 1.

INTERNAL REVENUE.

See Rebate  of  Taxes .

INTERSTATE COMMERCE.

See Const it uti onal  Law , 7.

JURISDICTION.

A. Juris dicti on  of  the  Supreme  Court .

1. A receiver of a railroad in a State, appointed by a Circuit Court of the 
United States, is not authorized by the fact of such appointment to 
bring here for review a judgment in a court of the State against him, 
when no other cause exists to give this court jurisdiction. Bausman 
v. Dixon, 113.

2. On the facts stated by the court in its opinion, it declines to hold that 
it affirmatively appears from the record that a decision could not have 
been had in the Supreme Court of the State, which is the highest 
court in the St^te; and this being so, it holds that the writ of error 
must be dismissed. Mullen v. Western Union Beef Co., 116.

3. As the controversy in this case involved the question on what basis 
dividends in insolvency should have been declared, and therein the 
enforcement of the trust in accordance with law, this court has 
jurisdiction of it in equity. Merrill v. National Bank of Jackson-
ville, 131.

4. On the facts stated in the opinion, the court holds that the plaintiff in 
error, a New York corporation, having, of its own motion, sought to 
litigate its rights in a state court of Louisiana, and having been given 
the opportunity to do so, no Federal question arises out of the fact 
that the litigation there resulted unsuccessfully, and without the 
decision of a Federal question which might give this court jurisdiction; 
following Eustis n . Bolles, 150 U. S. 370, in holding that when a state 
court has based its decision on a local or state question, the logical 
course here is to dismiss the writ of error. Remington Paper Company 
v. Watson, 443.
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5. On a writ of error to a state court this court cannot take jurisdiction 
under the allegation that a contract has been impaired by a decision 
of that court, when it appears that the state court has done nothing 
more than construe its own constitution and statutes existing at the 
time when the bonds were issued, there being no subsequent legisla-
tion touching the subject. Turnery. Wilkes .County, 461.

6. This court is bound by the decision of a state court in regard to the 
meaning of the constitution and laws of its own State, and its decision 
upon such a state of facts raises no Federal question; though other 
principles obtain when the writ of error is to a Federal court. Ib.

7. After the hearing of the former appeal in this case, 170 U. S. 1, and 
after the decree of this court determining the rights of the parties, 
and remanding the case to the Court of Claims with instructions to 
enter a new judgment for the net amount actually received by the 
Government for the Kansas lands, without interest, less the amount 
of lands upon the basis of which settlement was made with the 
Tonawandas, and other just deductions, etc., and after the Court of 
Claims had complied with this mandate, in accordance with its terms, 
a motion on the part of the United States to this court to direct the 
Court of Claims to find further facts comes too late. United States v. 
New York Indians, 464.

8. As the judgment of the Court of Claims now appealed from was in 
exact accordance with the mandate of this court, the appeal from it 
is dismissed. Ib.

9. The sixth section of the act of March 3, 1891, c. 517, did not change 
the limit of two years as regards cases which could be taken from 
Circuit and District Courts of the United States to this court, and 
that act did not operate to reduce the time in which writs of error 
could issue from this court to state courts. Allen v. Southern Pacific 
Railroad Co., 479.

10. As a reference to the opinion of the Supreme Court of California 
makes patent the fact that that court rested its decision solely upon 
the construction of the contract between the parties to this action 
which forms its subject, and decided the case wholly independent of 
the Federal questions now set up; and as the decree of the court below 
was adequately sustained by such independent, non-Federal question, 
it follows that no issue is presented on the record which this court has 
power to review. Ib. *

11. In ascertaining the jurisdictional amount on an appeal to this court, 
it is proper to compute interest as part of the claim. Guthrie National 
Bank v. Guthrie, 528.

12. The court has the power in the absence of statutory provisions for 
notice to parties, to make rules regarding it. Ib.

13. This court has jurisdiction to review the final judgment of the state 
court in this case, for the purpose of ascertaining whether it deprived 
the defendants of any right, privilege or immunity set up by them 
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under the Constitution of the United States. Henderson Bridge Co. 
v. Henderson City, 592.

14. The question raised by the eighth and ninth assignments of error, 
relating to alleged violations of the Fourteenth Amendment to the 
Constitution of the United States, are not presented by the record, 
and do not result by necessary intendment therefrom, and are there-
fore not considered by the court, under the well-settled rules that the 
attempt to raise a Federal question for the first time after a decision 
by the court of last resort of a State is too late; and that where it is 
disclosed that an asserted Federal question was not presented to the 
state court or called in any way to its attention, and where it is not 
necessarily involved in the decision of the state court, such question 
will not be considered by this court. Citizens' Savings Bank v. Owens-
boro, 636.
See Abatement  ; Prac tice  ;

Consti tuti onal  Law , 2, 8; Tax  and  Tax atio n , 12.

B. Juri sdi ctio n  of  Circ uit  Courts  of  Appea l .

A Circuit Court of Appeals is without jurisdiction to review a decree of a 
Circuit Court when that decree, as in this case, was not a final one- 
Guarantee Co. v. Mechanics' Savings Bank Trust Co., 582.

See Juri sdicti on , C, 10,11.

C. Juri sdi cti on  of  Circ uit  Courts .

1. The Circuit Court of the United States for the Eastern District of 
Louisiana has jurisdiction of a suit brought in it by a citizen of New 
York to recover from the city of New Orleans on a number of cer-
tificates, payable to bearer, made by the city, although the petition 
contains no averment that the suit could have been maintained by the 
assignors of the claims or certificates sued upon. New Orleans v. 
Quinlan, 191.

2. Newgass n . New Orleans, 33 Fed. Rep. 196, approved in holding that 
“ A Circuit Court shall have no jurisdiction for the recovery of the 
contents of promissory notes or other choses in action brought in 
favor of assignees or transferees except over, (1) suits upon foreign 
bills of exchange; (2) suits that might have been prosecuted in such 
court to recover the said contents, if no assignment or transfer had 
been made; (3) suits upon choses in action payable to bearer, and 
made by a corporation.” Ib.

3. The instruments sued on in this case being payable to bearer, and 
having been made by a corporation, are expressly excepted by the 
Judiciary Act of August 13, 1888, c. 866, from the general rule pre-
scribed in it that an assignee or subsequent holder of a promissory 
note or chose in action could not sue in a Circuit or District Court of 
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the United States, unless his assignor or transferrer could have sued 
in such court. Lake County Commissioners v. Dudley, 243.

4. From the evidence of Dudley himself, the plaintiff below, it is clear 
that he does not own any of the coupons sued on, and that his name 
is being used with his own consent, to give jurisdiction to the Circuit 
Court to render judgment for persons who could not have invoked the 
jurisdiction of a Federal court, and the trial court, on its own motion, 
should have dismissed the case, without considering its merits. Ib.

5. Under the act of August 13, 1888, c. 866, a Circuit ■Court of the United 
States has no jurisdiction, either original, or by removal from a state 
court, of a suit as one arising under the Constitution, laws or treaties, 
of the United States, unless that appears by the plaintiff’s statement 
to be a necessary part of his claim. Third St. If Suburban Railway Co. 
v. Lewis, 457.

6. If it does not appear at the outset that a suit is one of which the 
Circuit Court, at the time its jurisdiction is invoked, could properly 
take cognizance, the suit must be dismissed; and lack of jurisdiction 
cannot be supplied by anything set up by way of defence. Ib.

7. When jurisdiction originally depends upon diverse citizenship the 
decree of the Circuit Court of Appeals is final, though another 
ground of jurisdiction may be developed in the course of the pro-
ceedings. Ib.

8. The Circuit Court of the United States sitting in the State of Texas 
was not bound to treat the judgment of the district court of Brazoria 
County as if it were a domestic judgment drawn in question in. one of 
the state courts, and to therefore hold that it could not be assailed 
collaterally, but, on the contrary, it was no more shut out from 
examining into jurisdiction than is a Circuit Court of the United 
States sitting in another State, or than are the courts of another 
State. Cooper v. Newell, 555.

9. When the jurisdiction of a Circuit Court of the United States depends 
on diverse citizenship, its decree is made final by the act of March 3, 
.1891, c. 517, 26 Stat. 826. Pope v. Louisville, New Albany if Chicago 
Railway Co., 573.

10. When an action or suit is commenced by a receiver, appointed by a 
Circuit Court, to accomplish the ends sought and directed by the suit 
in which the appointment was made, such action or suit is regarded 
as ancillary, so far as the jurisdiction of the Circuit Court, as a court 
of the United States, is concerned; and where the jurisdiction of the 
main suit is predicated on diversity of citizenship, and the decree 
therein in the Circuit Court of Appeals therefore becomes final, the 
judgment and decrees in the ancillary litigation are also final, lb.

11. The suits in which this receiver was appointed were in the nature of 
creditors’ bills, and the only ground of Federal jurisdiction set up in 
them was diversity of citizenship; and as, if the decrees therein had 
been passed upon by the Circuit Court of Appeals, its decision would 
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have been final, the same finality attaches to the decree of the Circuit 
Court of Appeals in this suit. Ib.

D. Juris dicti on  of  the  Cour t  of  Claim s .

See Clai ms  against  the  United  States , 2.

E. Juri sdic tion  of  Territo ria l  Courts .

Personal service of a summons, made in the Territory of Arizona upon the 
general manager of a foreign corporation doing business in that Ter-
ritory, is sufficient service under the laws of the Territory to give its 
courts jurisdiction of the case. Henrietta Mining Milling Co. v. 
Johnson, 221.

F. Juris dicti on  of  State  Cou rts .

1. It appearing from the opinion of the Circuit Judge that the various 
bills in this case were dismissed on the grounds : (1) That the juris-
diction of the Circuit Court could not be maintained because the state 
court, in the exercise of its general jurisdiction, determined the eligi-
bility of the defendant Florence Blythe to inherit an estate which 
that court was called upon to distribute under the laws of the State, 
and that other propositions contended for by the complainants were 
for the same reason deemed insufficient to take this case out of the 
general rule that after a court of a State, with full jurisdiction over 
property in its possession, has finally determined all rights to that 
property, a court of the United States will not entertain jurisdiction 
to annul such decree and disturb rights once definitely determined; 
and (2) That the remedy of complainants, if any, was at law, and 
not in equity: Held; as neither ground went to the jurisdiction of 
the Circuit Court as a court of the United States, the appeal could not 
be sustained as within any class mentioned in § 5 of the Judiciary Act 
of 1891, and if error was committed this was not the proper mode for 
correcting it. Blythe v. Hinckley, 501.

2. In 1850 McGrael, a resident citizen in Brazoria County, Texas, brought 
an action against Newell, who was alleged to be a citizen and resi-
dent in that county, to recover several parcels of land. Swett, an 
attorney at law, appeared for Newell and a verdict was rendered that 
McGrael recover the tracts, upon which verdict judgment was ren-
dered in his favor, and he went into possession. At the time when 
that action was brought Newell had ceased to be a citizen of Texas, 
and had become a citizen of Pennsylvania, from whence he soon re-
moved to the city pf New York, and became a citizen of that State, 
and spent the remainder of his life there and died there. He was 
never served with process in the action in Texas, no notice of it was 
given him by publication, he never authorized Swett to appear for 
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him, and was ignorant of the whole proceeding. In 1890, upon the 
matter coming to his knowledge, he brought this action in the Cir-
cuit Court of the United States for the Eastern District of Texas 
against persons occupying and claiming part of the land, setting up 
the above facts, and asking a decree that the judgment of 1850 was 
null and void, and not binding upon him. He died before trial could 
be had, and the action proceeded to trial and judgment in the name 
of his executors. The jury found a verdict in favor of the executors, 
judgment was rendered accordingly, and an appeal was taken to the 
Court of Appeals. In answer to a question certified to this court by 
the Court of Appeals, it is Held, that the said judgment of the dis-
trict court of Brazoria, Texas, which was a court of general jurisdic-
tion, was, under the circumstances stated, subject to collateral attack 
in the United States Circuit Court for the Eastern District of Texas, 
sitting in the same territory in which said district court sat, in this 
suit, between a citizen of the State of New York and a citizen of the 
State of Texas by evidence aliunde the record of the state court. 
Cooper v. Newell, 555.

See Consti tuti onal  Law , 2, 3.

LACHES.

Less than two years having elapsed from the payment of the first dividend 
to the filing of this bill, and the other creditors of the bank not hav-
ing been harmed by the delay, no presumption of laches is raised, 
nor can an estoppel properly be held to have arisen. Merrill v. Na-
tional Bank of Jacksonville, 131.

MUNICIPAL BONDS.

1. The recitals in the bonds of Gunnison County, the coupons of which 
are in suit in this case, that they were “ issued by the Board of County 
Commissioners of said Gunnison County in exchange, at par, for 
valid floating indebtedness of the said county outstanding prior to 
September 2, 1882, under and by virtue of and in full conformity 
with the provisions of an act of the general assembly of the State 
of Colorado, entitled ‘An act to enable the several counties of the 
State to fund their floating indebtedness,’ approved February 21, 
1881; ‘ that all the requirements of law have been fully complied 
with by the proper officers in the issuing of this bond;’ that the 
total amount of the issue does not exceed the limit prescribed by 
the constitution of the State of Colorado, and that this issue of bonds 
has been authorized by a vote of a majority of the duly qualified 
electors of the said county of Gunnison, voting on the question at 
a general election duly held in said county on the seventh day of 
November, a .d . 1882,” estop the county from asserting, against a 
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bona fide holder for value, that the bond so issued created an indebt-
edness in excess of the limit prescribed by the constitution of Colo-
rado. Gunnison County Commissioners v. Rollins, 255.

2. This case is controlled by the judgment in Chaffee County v. Potter, 
142 U. S. 355, which the court declines to overrule. Ib.

3. The plaintiff corporation was a bona fide holder, when this suit was 
brought, of some of the bonds sued for in it. Ib.

MUNICIPAL CORPORATION.
See Tax  and  Taxat ion , 6.

NATIONAL BANK.

1. A secured creditor of an insolvent national bank may prove and receive 
dividends upon the face of his claim as it stood at the time of the dec-
laration of insolvency, without crediting either his collaterals, or col-
lections made therefrom after such declaration, subject always to the 
proviso that dividends must cease when, from them and from collat-
erals realized, the claim has been paid in full. Merrill v. National 
Bank of Jacksonville, 131.

2. A State is wholly without power to levy any tax, either direct or in-
direct, upon national banks, their property, assets or franchises, except 
when permitted to do so by the legislation of Congress. Owensboro 
National Bank v. Owensboro, 664.

3. Section 5219 of the Revised Statutes is the measure of the power of 
States to tax national banks, their property or their franchises, that 
power being confined to a taxation of the shares of stock in the 
names of the shareholders, and to an assessment of the real estate 
of the bank. Ib.

4. The taxing law of the State of Kentucky, under the provisions of 
which the tax in controversy in this case was imposed, is beyond the 
authority conferred by Congress on the States, and is void for repug-
nancy to that act. Ib.

5. The tax here complained of having been assessed on the franchise or 
intangible property of the corporation, was not within the purview of 
the authority conferred by the act of Congress, and was therefore 
illegal. Ib.

See Tax  an d  Tax atio n , 1, 2.

PARENT AND CHILD.
See Voluntary  Gift , 1, 2.

PRACTICE.
The rule, that successive and concurrent decisions of two courts in the 

same case upon a mere question of fact are not to be reversed unless 
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clearly shown to be erroneous, is equally applicable in equity and in 
admiralty. Towson v. Moore, 17.

PUBLIC LAND.

1. A record in the Department at Washington of the approval by the 
President of a deed made by an Indian to convey lands held by him 
subject to the provision in the treaty of Prairie du Chien that it was 
never to be leased or conveyed without the permission of the Presi-
dent, is notice to all concerned from the time it was made, and is 
similar, in effect, to a patent issued by the President for lands that 
belong to the Government, which is not required to be recorded in 
the county where the land is located. Lomax v. Pickering, 26.

2. The recording of a deed of such land, made without previous approval 
of the President, is notice of the grantee’s title to subsequent pur-
chasers; and, when approved, operates to divest the title of the 
grantor as against a subsequent grantee. Ib.

3. The provisions in the act of March 2, 1889, c. 412, 25 Stat. 980, 1005, 
with regard to honorably discharged Union soldiers and sailors were 
intended only to give them an equal right with others to acquire a 
homestead within the territory described by the act, but did not 
operate to relieve them from the general restriction as to going into 
the territory imposed upon all persons by the provisions of the act. 
Calhoun v. Violet, 60.

4. Under the act of September 28, 1850, c. 84, 9 Stat. 519, known as the 
Swamp Land Act, the legal title to land passes only on delivery of 
a patent, and as the record in this case discloses no patent, there was 
no passing of the legal title from the United States, whatever equi-
table rights may have vested. Until the legal title to land passes 
from the Government, inquiry as to all equitable rights comes within 
the cognizance of the land department. Brown v. Hitchcock, 473.

5. Although cases may arise in which a party is justified in coming into 
the courts of the District of Columbia to assert his rights as against 
a proceeding in the land department, or when that department refuses 
to act at all, yet, as a general rule, power is vested in the department 
to determine all questions of equitable right and title, upon proper 
notice to the parties interested, and the courts should be resorted to 
only when the legal title has passed from the Government, lb.

6. When a patent of public lands is obtained by inadvertence and mis-
take, to the injury of a person who had previously initiated the 
steps required by law to obtain possession and ownership of such 
land, the courts, in a proper proceeding, will divest or control the 
title thereby acquired, either by compelling a conveyance to such 
person, or by quieting his title. Duluth Iron Range Railroad Co. 
v. Roy, 587.

7. The claimant against the patent must so far bring himself within the 
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laws as to entitle him, if not obstructed or prevented, to complete his 
claim, lb.

8. Ard v. Brandon, 156 U. S. 537, is decisive of this case. lb.
See Court  of  Claim s .

RAILROAD.

See Commo n  Carrier ;
Consti tuti onal  Law , A, 7,14,15.

REBATE OF TAXES.

The act of August 28, 1894, c. 349, does not grant a right in proesenti to all 
persons who may, after the passage of the law, use alcohol in the arts, 
or in any medicinal or other like compounds, to a rebate or repayment 
of the tax paid on such alcohol, but the grant was conditioned on use, 
in compliance with regulations to be prescribed, in the absence of 
which regulations the right did not so vest as to create a cause of 
action by reason of the unregulated use. Dunlap n . United States, 65.

STATUTE.

A. General ly .

1. The provisions in the Revised Statutes of Arizona of 1887, c. 42, § 3, 
concerning the commencement of process for attachment, are incon-
sistent with those concerning the same subject contained in the act of 
March 6,1891 ; and although chapter 42 is not expressly repealed by 
the act of 1891, it must be held to be repealed by the later act on the 
principle laid down in United States v. Tynen, 11 Wall. 88, 92, that 
“when there are two acts on the same subject the rule is to give effect 
to both if possible ; but ix the two are repugnant in any of their pro-
visions, the latter act without any repealing clause operates, to the 
extent of the repugnancy, as a repeal of the first.” Henrietta Mining 

Milling Co. v. Gardner, 123.
2. When the language of a statute is clear, it needs no construction. 

Yerke v. United States, 439.
See Tax  an d  Tax ati on , 5.

B. Statutes  of  the  United  States ;

See Adm ira lty , 4; Juri sdi cti on , A, 9;
Claims  agai nst  the  United  Juri sdicti on , C, 3, 5, 9;

States , 4, 5, 6; Nati ona l  Bank , 3;
Court  of  Claim s , 1; Pub lic  Land , 3, 4;
Fees , 2 ; Rebate  of  Tax es  ;

Sugar  Bounty .
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C. Statu tes  of  States  and  Territor ies .

Ar izona. See Cont rac t , 2;
Statute  A, 1.

Arkansas. See Consti tuti ona l  Law , A, 8.
Colorado. See Munic ipal  Bond s , 1.
Illinois. See Tax  an d  Taxat ion , 7.
Iowa. See Consti tuti onal  Law , A, 4, 5.
Kentucky. See Consti tuti onal  Law , A, 13;

Nationa l  Ban k , 4;
Tax  and  Tax ati on , 4.

Michigan. See Constituti onal  Law , A, 14.
Ohio. See Consti tuti onal  Law , A, 7.

SUGAR BOUNTY.

The manufacturer of the sugar, and not the producer of the sugar cane, is 
the person entitled to the “ bounty on sugar ” granted by the act of 
March 2, 1895, c. 189, to “ producers and manufacturers of sugar in 
the United States.” Allen v. Smith, 389.

TAX AND TAXATION.

1. The system of taxation adopted in Ohio was not intended to be un-
friendly to, or to discriminate against owners of shares in national 
banks, and, in its practical operation it does not materially do so; 
and there is nothing upon the face of these statutes which shows such 
discrimination. First National Bank of Wellington v. Chapman, 205.

2. The term “ moneyed capital ” in the act of Congress fixing limits to 
state taxation on investments in national banks, Rev. Stat. § 5219, 
does not include capital which does not come into competition with 
the business of national banks, and exemptions from taxation, made 
for reasons of public policy, and not as an unfriendly discrimination 
against investments in national bank shares, cannot be regarded as 
forbidden by those statutes. Tb.

3. This court is bound by the construction put by the highest court of 
the State of Kentucky upon the provisions in the Constitution of that 
State, relating to exemptions from taxation of property used for 
“ public purposes,” however much it may doubt the soundness of the 
interpretation. Covington v. Kentucky, 231.

4. The provision in the act of the legislature of Kentucky of May 1, 1886, 
c. 897, that “ the said reservoir or reservoirs, machinery, pipes, mains 
and appurtenances, with the land on which they are situated,” which 
the city of Covington was, by that act authorized to acquire and 
construct, “shall be and remain forever exempt from state, county 
and city tax,” did not, in view of the provision in the act of February 
14, 1856, that “ all charters and grants of or to corporations, or amend-



732 INDEX.

ments thereof, and all other statutes, shall be subject to amendment 
or repeal at the will of the legislature, unless a contrary intent shall 
be therein plainly expressed,” which was in force at the time of the 
passage of the act of May 1, 1886, tie the hands of the Commonwealth 
of Kentucky, so that it could not, by legislation, withdraw such ex-
emption, and subject the property to taxation. Ib.

5. Before a statute — particularly one relating to taxation — should be 
held to be irrepealable, or not subject to amendment, an intent not to 
repeal or amend must be so directly and unmistakably expressed as 
to leave no room for doubt; and it is not so expressed when the 
existence of the intent arises only from inference or conjecture. Ib.

6. A municipal corporation is a public instrumentality, established to aid 
in the administration of the affairs of the State, and neither its 
charters, nor any legislative act regulating the use of property held by 
it for governmental or public purposes, is a contract within the 
meaning of the Constitution of the United States: and if the legisla-
ture choose to subject to taxation property held by a municipal 
corporation of the State for public purposes, the validity of such 
legislation, so far as the National Constitution is concerned, cannot 
be questioned. Ib.

7. The tax authorized by the act of June 13, 1898, by the board of trade 
or exchanges upon the sale of property is not a direct tax, nor a tax 
upon the business itself which is so transacted, but is a duty upon the 
facilities made use of and actually employed in the transaction of the 
business, separate and apart from the business itself, and is a consti-
tutional exercise of the powers of taxation granted to Congress. Nicol 
v. Ames, 509.

8. A sale at an exchange forms a proper basis for a classification which 
excludes' all sales made elsewhere from taxation. Ib.

9. The means actually adopted by Congress, in the act in question, do not 
illegally interfere with or obstruct the internal commerce of the States, 
and are not a restraint upon that commerce, so far as to render illegal 
the means adopted. Ib.

10. There is no difference, for the purposes of this decision, between the 
Union Stock Yards and an exchange or board of trade. Ib.

11. The city of Henderson had authority to tax so much of the property 
of the Henderson Bridge Company as was permanently between low- 
water mark on the Kentucky shore and low-water mark on the Indi-
ana shore of the Ohio River, it being settled that the boundary of 
Kentucky extends to low-water mark on the Indiana shore. Hender-
son Bridge Co. v. Henderson City, 592.

12. The declaration of the state court that Kentucky intended by its 
legislation to confer upon the city of Henderson a power of taxation 
for local purposes coextensive with its statutory boundary is binding 
in this court. Ib.

13. In order to bring taxation imposed by a State within the scope of the
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Fourteenth Amendment of the National Constitution, the case should 
be so clearly and palpably an illegal encroachment upon private 
rights as to leave no doubt that such taxation, by its necessary 
operation, is really spoliation under the guise of exerting the power 
to tax. Ib.

14. The taxation by the city as property of the Bridge Company, of the 
bridge and its appurtenances within the fixed boundary of the city, 
between low-water mark on the two sides of the Ohio River, was not 
a taking of private property for public use without just compensation, 
in violation of the Constitution of the United States. Ib.

15. The Bridge Company did not acquire by contract an exemption from 
local taxation in respect of its bridge situated between low-water 
mark on the two shores of the Ohio River, lb.

16. The provision in the city’s charter that “ no land embraced within 
the city’s limits, and outside of ten-acre lots as originally laid off, 
shall be assessed and taxed by the city council, unless the same is 
divided or laid out into lots of five acres or less, and unless the same 
is actually used and devoted to farming purposes,” has no reference 
to bridges, their approaches, piers, etc. Ib.

17. The power of Kentucky to tax this bridge is not affected by the fact 
that it was erected under the authority or with the consent of Con-
gress. Ib.

See Constituti onal  Law , A, 13;
Natio nal  Ban k , 2, 3, 4, 5; 
Rebate  of  Tax es .

VOLUNTARY GIFT.

1. In the case of a child’s gift of its property to a parent, the circum-
stances attending the transaction should be vigilantly and carefully 
scrutinized by the court, in order to ascertain whether there has been 
undue influence in procuring it; but it cannot be deemed prima facie 
void; the presumption is in favor of its validity; and, in order to 
set it aside, the court must be satisfied that it was not the voluntary 
act of the donor. Towson v. Moore, 17.

2. The same rule as to the burden of proof applies with equal, if not 
greater, force to the case of a gift from a parent to a child, even if 
the effect of the gift is to confer upon a child, with whom the parent 
makes his home and is in peculiarly close relations, a larger share of 
the parent’s estate than will be received by other children or grand-
children. Ib.
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