3

LT













Stleett

2
£l /7
Y 74 S F

UNITED STATES REPORTS

26%

VOLUME 173

CASES ADJUDGED

THE SUPREME COURT

AT

OCTOBER TERM, 1898

J. C. BANCROFT DAVIS

REPORTER

THE BANKS LAW PUBLISHING CO.
20 MURRAY STREET, NEW YORK

1899




CopyrigHT, 1899,

THE BANKS LAW PUBLISHING CO.




JUSTICES

SUPREME COURT

DURING THE TIME OF THESE REPORTS.

MELVILLE WESTON FULLER, CHIEF JUSTICE.
JOHN MARSHALL HARLAN, ASSOCIATE JUSTICE.
HORACE GRAY, ASSOCIATE JUSTICE.

DAVID JOSIAH BREWER, AsSOCIATE JUSTICE.
HENRY BILLINGS BROWN, ASSOCIATE JUSTICE.
GEORGE SHIRAS, JRr., ASSOCIATE JUSTICE.
EDWARD DOUGLASS WHITE, AssOCIATE JUSTICE.
RUFUS W. PECKHAM, ASSOCIATE JUSTICE.
JOSEPH McKENNA, ASSOCIATE JUSTICE.

JOHN WILLIAM GRIGGS, ATTORNEY GENERAL.
JOHN KELVEY RICHARDS, SOLICITOR GENERAL.
JAMES HALL McKENNEY, CLERK.

JOHN MONTGOMERY WRIGHT, MARSHAL.







TABLE OF CONTENTS.

TABLE OF CASES REPORTED.

Adriaans ». Alvey

Adrian Water Works Company . Farmers’ Loan and
Trust Company

Allen ». Smith

Allen, Smith ».

Allen ». Southern Pacific Rallroad Company

Alvey, Adriaans .

Ames, Nicol .

Ames, Skillen ».

Arizona Improvement Company, Nugent 2.

Babcock, Consolidated Water Company w.

Baltimore and Ohio Railroad Company ». Joy .
Baltimore Building and Loan Association, Hibberd .
Bausman ». Dixon . . X c
Blythe ». Hinckley .

Brown ». Hitchcock

Burnett, Smith ».

Calhoun ». Violet
Campbell Commission Company, Central Loan and Trust
Company ». .

Carnegie Steel Company (anted) . Chesapeake, Ohlo
and Southwestern Railroad Compauny .
Central Loan and Trust Company ». Campbell Commxs—

sion Company .
Chapman, First National Bdnk of Welhngton .
Chapman ». Yellow Poplar Lumber Company




vi TABLE OF CONTENTS.

Table of Cases Reported.

Chattahoochee, The .

Chesapeake, Ohio and Southwestern Rallroad Company,
Carnegie Steel Company (Limited) ».

Chicago Title and Trust Company, State Bank of Am-
bia v.

Citizens’ Savings Bank of Owensboro . Owensboro

City of Rochester, Moffett, Hodgkins and Clarke Com-
pany . A :

Clayton, Texas and Paclﬁc Rallway Company V.

Collier ». United States .

Consolidated Water Company . Babcock

Cooper ». Newell . . :

Covington ». Kentucky

Daviess County, Deposit Bank of Owensboro .

Deposit Bank of Owensboro ». Daviess County

Deposit Bank of Owensboro ». Owensboro

Des Moines, Dewey v.

Dewey ». Des Moines

Dixon, Bausman v.

Dodd, Mead and Oompany, Secumty Trust Company v.
Dudley, Lake County Commissioners v. 6
Duluth and Iron Range Railroad Company v. Roy
Dunlap ». United States . =

Eagle ». Pillsbury-Washburn Flour Mills Company
(Limited) . g

Eisner and Mendelson Company, Saxlehner V.

Eureka City, Wilson 2.

Ex parte Henry Ward

Farmers’ and Traders’ Bank of Owensboro ». Owensboro

Farmers’ Loan and Trust Company, Adrian Water Works
Company v. .

Farmers’ Loan and Trust Company, Venner 2.

First National Bank of Boonville, New York, Germau
Insurance Company of Freeport, Illinois, »

PAGE

540

703

705
636

704
348

79
702
555
231

663
663
662
193
193
113
624
243
587

65

703
704

32
452

663

704
704

702




TABLE OF CONTENTS.

Table of Cases Reported.

First National Bank of Welhngton v. Chapman
Forrest, Price v. . 5 2 )

Gardner, Henrietta Mining and Milling Company .

German Bank, Milburn Gin and Machine Company ». .

German Insurance Company of Freeport, Illinois, . First
National Bank of Boonville, New York .

Gies, Saxlehner .

Gilbert, Receiver, . Washlngton Beneﬁclal Endowment
Association

Glaw ». Pennsylvania Company

Gratz v. Land and River Improvement Company g

Great Southern Fire Proof Hotel Company ». Jones

Green Bay and Mississippi Canal Company ». Patten
Paper Company

Guarantee Company o. Mechanlcs Savmgs Bank a,nd
Trust Company

Gunnison County Commlssmners . Rolhns

Guthrie, Guthrie National Bank v.

Guthrie National Bank ». Guthrie .

Henderson Bridge Company ». Henderson City
Henderson Bridge Company ». Henderson City
Henderson City, Henderson Bridge Company ».
Henderson City, Henderson Bridge Company v.
Henrietta Mining and Milling Company ». Gardner
Henrietta Mining and Milling Company ». Hill
Henrietta Mining and Milling Company ». Johnson
Henry Ward, Bz parte

Hibberd ». Ba1t1more Building and Loan Assoclatlon
Hill, Henrietta Mining and Mllhng Company V.

Hlller v. Ladd :

Hinckley, Blythe ».

Hitcheock, Brown w. .
Horn and Brannen Manufacturmg Company, Pelzer v .

In re Nichols .
Ingwersen ». United States




viii TABLE OF CONTENTS.

Table of Cases Reported.
Interlake Transportation Company ». Mason T

Johnson, Henrietta Mining and Milling Company ».
Johnson, United States .

Jones, Great Southern Fire Proof Hotel Company .
Joy, Baltimore and Ohio Railroad Company ». .

Kentucky, Covington ». :
Keokuk and Hamilton Bridge Company . People of
the State of Illinois . c ¢

Ladd, Hiller ». 5

Lake County Commlss1oners v. Dudley

Lake Shore and Michigan Southern Railway Company
». Ohio

Lake Shore and Mlchlgan Southern Rallway Company
». Smith .

Land and River Improvement Company, Gratz @b e

Lewis, Third Street and Suburban Railway Company v.

Lomax ». Pickering .

Louisville, New Albany and Chlcago Reulway Company,
Pope ».

Lynch, Northern Paelﬁc Rallroad Company V.

Meclntire ». Pryor

Marquet, Saxlehner .

Marshall, Mexican Central Rallway Company V.

Mason, Interlake Transportatlon Company o.

Mason, Rhodes ».

Matthews, United States . :

Mechanies’ Savings Bank and Trust Company, Guaran-
tee Company ».

Medbury ». United States )

Merrill ». National Bank of J acksonwlle

Mexican Central Railway Company ». Marshall

Milburn Gin and Machine Company ». German Bank

Moffett, Hodgkins and Clarke Company . Clty of
Rochester . .

PAGE

703

221
363
704
226

231
702

703
243

285

684
705
457

26

573
701

38
704
705
703
703
381

582
492
131
705
701

704




TABLE OF CONTENTS.

Table of Cases Reported.

Moore, Towson «. ;
Morgan, Rogers, as Mayor and Olty of Denver .
Mullen ». Western Union Beef Company

National Bank of Jacksonville, Merrill ».
Navarre, United States .

Newell, Cooper ».

New Orleans ». Quinlan .

New York Indians, United States V.

Nichols, In re . c

Nicol v. Ames .

Nielsen, Saxlehner ».

Northern Pacific Railroad Company . Lynch
Nugent ». Arizona Improvement Company

Ohio, Lake Shore and Michigan Southern Rallway Com-
pany o. : . . . )
Ohio ». Thomas

Owensboro, Citizens’ Savmgs Bank of Owensboro v.
Owensboro, Deposit Bank of Owensboro .

Owensboro, Farmers’ and Traders’ Bank of Owensboro .
Owensboro, Owensboro National Bank .

Owensboro National Bank ». Owensboro

Patten Paper Company, Green Bay and Mississippi Canal
Company ». .

Paul, St. Louis, Iron Mountam and St Paul Raalway
Company V.

Pelzer ». Horn and Brannen Manufacturmg Oompany

Pennsylvania Company, Glaw w.

People of the State of Illinois, Keokuk and Hamllton
Bridge Company . g

Pickering, Lomax v.

Pierce v. Tennessee Coal, Iron and Rallroad Company

Pillsbury-Washburn Flour Mills Company (Limited),
Eagle .

Pope v. Louisville, New Albany and Chlcago Rallway
Company . ' . ;




TABLE OF CONTENTS.

Table of Cases Reported.

Price v. Forrest
Pryor, McIntire ».

Quinlan, New Orleans ».

Remington Paper Company ». Watson . c

Rochester, City of, Moffett, Hodgklns and Clarke Com—
pany . ] ] B CRARTT e e

Rhodes ». Mason A c

Rogers, as Mayor, and City of Denver 2. Morgan :

Rollms Gunnison County Commissioners ».

Rey, Duluth and Iron Range Railroad Company 2.

St. Louis, Iron Mountain and St. Paul Rallway Company
v. Paul

Saxlehner ». Eisner and Mendelson Company

Saxlehner v. Gies

Saxlehner v. Marquet

Saxlehner ». Nielsen

Saxlehner v. Siegel-Cooper Company

Scaife v. Western North Carolina Land Company

Security Trust Company v. Dodd, Mead and Company .

Siegel-Cooper Company, Saxlehner .

Sioux City Terminal Railroad and Warehouse Company
v. Trust Company of North America

Skillen ». Ames

Smith ». Allen

Smith, Allen ».

Smith ». Burnett . c

Smith, Lake Shore and Mlchlgan Southern Rallway
Company . 5 .

Southern Pacific Rallroad Company, Allen V.
State Bank of Ambia w. Chlcago Title and Trust
Company . ; : !

Tennessee Coal, Iron and Railroad Company, Pierce v. .
Texas and Pacific Railway Company ». Clayton
Third Street and Suburban Railway Company ». Lewis




TABLE OF CONTENTS.

Table of Cases Reported.

Thomas, Ohio .

Towson ». Moore :

Trust Company of North Amerlca Sloux Clty Termmdl
Railroad and Warehouse Company w.

Turner ». Wilkes County Commissioners

United States, Collier ». .

United States, Dunlap .

United States, Ingwersen ».

United States ». Johnson

United States ». Matthews

United States, Medbury .

United States ». Navarre

United States ». New York Indlans
United States, Yerke v.

Venner ». Farmers’ Loan and Trust Company
Violet, Calhoun v.

Ward, Zx parte §

Washmgton Beneficial Endowment Assoclatlon Gllber’c
Receiver, . o

Watson, Remington Paper Company . :

Westem North Carolina Land Company, Scaife v.

Western Union Beef Company, Mullen .

Wilkes County Commissioners, Turner ».

Wilson ». Eureka City . : : : .

Yellow Poplar Lumber Company, Chapman v.
Yerke ». United States .

In MEmORIAM.
Baron Herschell, D.C.L., LL.D.
Stephen Johnson Field, LL.D.
- INDEX : : ; .







TABLE OF CASES

CITED IN OPINIONS.

PAGE

PAGE
‘Bank of Commerce ». Seattle,

Aberdeen Bank v. Chehalis Co.,

166 U. S. 440 107, 214,
Abraham ». Plestoro, 8 Wend.
538; 8. C. 20 Am. Dec. 538
Adams Express Co. v. Kentucky,

166 U. S. 173 669, 670, 672,
Alderson v. Ames, 6 Md. 52
Allen v. Danielson, 15 R. 1. 480
Alliance Bank, Ex parte, L. R. 3

Ch. 773, n.

Allore v. Jewell, 94 U. S. 506
American National DBank

Branch, 57 Kan. 327
American Publishing Co.». Fisher,

166 U. S. 464
Amory v. Francis, 16 Mass. 308

141, 168, 169,
Anderson v. Wellington, 40 Kan.

173
Arapahoe Co. v. Board of Equali-

zation, 23 Colo. 137

v.

Ard v. Brandon, 156 U. S. 537 590,

Arndt ». Griggs, 184 U. S. 316

Atkinson v. Jordan, 5 Hammond,
293

Atlas, The, 93 U. S. 302

Attila, The, Cook’s Cas. 196

Attorney General v. Old Colony
Railroad, 160 Mass. 62

Babcock, In re, 3 Story, 393 175,

Badow v. Salter, Sir Wm. Jones,
65

Bailey v. United States, 109 U. S.
432

Bain v. Sadler, L. R. 12 Eq. 570

219 166 U. S. 463

Bank of Commerce v. Tennessee,
161 U. S. 184

Bank of Hamilton ». Dudley’s
Lessee, 2 Pet. 492

Bank of Louisville v. Lockridge,
92 Ky. 472 166,

Bank of Redemption v». Boston,
125 U. S. 60

Bank Tax Cases, 97 Ky. 597 647,

Barber v. Abendroth, 102 N. Y.
406

Barnett ». Kinney, 147 U. S. 476

Barney ». Baltimore, 6 Wall. 280

Barth v. Backus, 140 N. Y. 230

629,

Bates, In re, 118 Ill. 524 138,

Bausman ». Dixon, 173 U. S. 113

Beach v. Wakefield, 76 N. W.
Rep. 688

Beard v. Rowan, 9 Pet. 301

Bell v. Fleming’s Executors, 12
N. J. Eq. 13

Bender . Damon, 72 Tex. 92

629
674

30
168

157
55

168
538
174

35

120
591
572

634
552
546

Bergmann ». Backer, 157 U. S.
655
698 | Beta, The, L. R. 9 P. D. 134
177 | Bicknell ». Comstock, 113 U. S.
| 149
384 | Black v. Zacharie, 3 How. 483
Blagge v. Balch, 162 U. S. 439
423 | Blake ». Williams, 6 Pick. 286 ;
166 S. C. 27 Am. Dec. 372

Baker ». Cummings, 169 U. S. 189 24 Blythe Co. v. Blythe, 172 U. S.

Baker v. Grice, 169 U. S. 284

Baker v. Whiting, 3 Sumn. 475

Ball ». Halsell, 161 U. S. 72

Ball ». United States, 140 U. S.
118

Baltimore, The, 8 Wall. 377

Baltimore ». Radecke, 49 Md. 217

284 644
55 | Boese v. King, 78 N. Y. 471
422 | Bohall ». Dilla, 114 U. S. 47
Booth v. Clark, 17 How. 322
456 | Bowen v. Evans, 2 H. L. 257
436 | Boyer’s Appeal, 163 Penn. St, 143
| Bradford ». Tappan, 11 Pick. 76

35, 36 | Bradley v. People, 4 Wall. 459

Bank v. Colby, 21 Wall. 609

143 | Brashear v. West, 7 Pet. 608
xiii

219
681
537
169

680
648

433
629
251

634
168
579

109
427

168
570

Benjamin ». Hilliard, 23 How. 149 11

451
547

31
628
428




TABLE OF

CASES

TAGE |

Bridge v. Cage, Cro. Jac. 103 384
Bridge Proprietors v. Hoboken
Co., 1 Wall. 116
Briggs v. Walker, 171 U. S. 466
399, 429
Bromley ». Goodere, 1 Atk. 75
157, 166, 172
Brown v. Godfrey, 33 Vt. 120 384
Brown v. Maryland, 12 Wheat.
419
Bruner v. Manlove, 1 Scam, 156
Buchanan v. Litchfield, 102 U. S.
278
Buck v. Panabaker, 32 Kan. 466 96
Burke, In re, 76 Wis. 357 456
Burlington v. Quick, 47 Iowa, 222 202
California ». Central Pacific Rail-
road, 127 U. S. 1
California Bank v. Kennedy, 167
U. 8. 362 112
Calliope, The, 1891, App. Cas. 11 435
Campbell ». United States, 107
U. S. 407
Capital National Bank of Lincoln
v. First National Bank of Cadiz,
172 U. S. 425 114, 199, 489, 644
Cardwell v. American Bridge Co.,
113 U. S. 205
Carey v. Houston &c. Railway,
161 U. S. 115
Carleton v. Franconia Iron & Steel
Co., 99 Mass. 216
Carnig v. Carr, 167 Mass. 544
Castillo ». McConnico, 168 U. S.
674
Catlin v. Wilcox Silver Plate Co.,
123 Ind. 477
Central Land Co. ». Laidley, 159
U. S. 103 451, 463, 464
Central Transportation Co. ov.
Pullman’s Palace Car Co., 139
U. S. 24
Chaffee Co. v. Potter, 142 U. S.
355 269, 271, 272, 273, 274
Chancellor, The, 4 Ben. 153 546
Chapman v. Esgar, 1 Sm. & G. 575 166
Chapman ». National Bank of
Wellington, 56 O. St. 310
Chapman ». Royal Netherlands
Navigation Co., L. R. 4 P. D.
57
Cheaney v. Hooser, 9 B. Mon. 330
616, 618
Chemical National Bank ». Arm-
strong, 16 U. S. App. 465 136,
142, 167
Cherokee Nationv. Southern Kan-

198

518
31

72

295
577

433
9

452

112

209

554

263, 271 |

309 L Cocke v. Halsey, 16 Pet. 71

629, 635 |

CITED.

PAGE
Chicago, Burlington &c. Railroad
v. Chicago, 166 U. S. 226 199, 614
Chicago, Milwaukee &c. Railway
v. Solan, 169 U. S. 133 296
Christmas v. Russell, 5 Wall. 290 567
Christy, In re, 3 How. 292 154,
161, 175
Church ». Chambers, 3 Dana, 274 613
Cincinnati, New Orleans &c. Rail-
way ». Interstate Commerce
Commission, 162 U. S. 184
Citizens’ Savings Bank v. Owens-
boro, 173 U. S. 636 662, 663, 664, 666
Clark ». Kansas City, 172 U. S. 334 702
Clark v. Keith, 106 U. S. 464 473
Close v. Glenwood Cemetery, 107
U. S. 466 239, 647
456

310

Cole v. Cunningham, 133 U. S.
107 629, 632
Coloma v. Eaves, 92 U. S. 484
264, 271
Colorado Central Mining Co. v.
Turck, 150 U. S. 138 460, 578
Combs v. Union Trust Co., 146
Ind. 688 169
Coming, Ex parte, 2 Cox Ch. 225 153
Comnissioners v. Green &c. Nav-
igation Co., 79 Ky. 73 6353, 662
Commissioners v. Holyoke Water
Power Co., 104 Mass., 446
Commonwealth v. Alger, 7 Cush.
53

409

297

Commonwealth v. Essex Co., 13
Gray, 239

Commonwealth ». Farmers’ Bank
of Kentucky, 97 Ky. 590

Commonwealth ». Garner,
Gratt. 655

Commonwealth ». Owensboro &c.
Railroad, 95 Ky. 60

Conkling ». Carson, 11 Ill. 503

Conley ». Nailor, 118 U. S. 127

Converse v. Norwich &e. Trans-
portation Co., 33 Conn. 166

355, 361, 362

Cook Co. National Bank ». United
States, 107 U. S. 445

Cooke v. Avery, 147 U. S. 375

Cooley ». Philadelphia, 12 How.
299

Coosaw Mining Co. v. South Caro-
lina, 144 U. 8. 550

Cope v. Cope, 137 U. S. 682

Cornelius v. Kessel, 128 U. S.
456

Cornell v. Green, 163 U. S. 75

690
3

613

662

634
22

143
581

298

427
388

478
702

sas Railway, 135 U. 8. 641 301, 690 | Courtney ». Louisville, 12 Bush,

Chicago v. Trotter, 136 Ill. 430 35
Chicago &c. Railway v. Wellman,

143 U. 5. 339

687 |

419 618
Covington v. Kentucky, 173 U. S.

231 6486, 659




TABLE OF CASES CITED.

PAGE

Covington v. Southgate, 15 B.
Mon. 491

Covington &c. Bridge Co.v. Ken-
tucky, 154 U. S. 204 623

Covy ». Cutler, 55 Minn, 18 631

Crashaw v. Roxbury, 7 Gray, 374 385

Cunningham v. Butler, 142 Mass.
47

Dainese v. Kendall, 119 U. S, 53

Daniels v. Newton, 114 Mass. 530 12

Daniels ». Palmer, 35 Minn. 347 631

Dartmouth College v. Woodward,
4 Wheat. 518 651, 656

Davenport National Bank v.
Board of Iiqualization, 123
U. S. 83

Davidson v. New Orleans, 96 U. S.
97

Davies v. Burns, 5 Allen, 349

Daviess v. Fairbairn, 3 How. 636

Davis v. Elmira Savings Bank,
161 U. S. 283

Davis v. Geissler, 162 U. S. 290

Davis v. Massachusetts, 167 U. S.
43

Day ». Putnam Ins. Co., 16 Minn.
408

Deg v. Deg, 2 P. W. 412

Dehon v. Foster, 4 Allen, 545

Delaware, The, 161 U. S. 459

552, 554,

Denny v. Bennett, 128 U. S. 489

Deposit Bank v. Owensboro, 173
U. S. 662

Desmare v.
U. S. 605

Desper w». Continental Water
Meter Co., 187 Mass. 252

Detroit v. Detroit &c. Plankroad,
43 Mich. 140

Dickson, Ez parte, 2 Cox Ch. 194

Dingley ». Oler, 117 U. S. 490

Distilled Spirits, The, 11 Wall.
356

Dixon Co. v. Field, 111 U. S. 83

265, 269,

Dorsheimer v». United States, 7
Wall. 166

Douglasv. Wallace, 161 U. S. 346

Dravo v. Fabel, 132 U. S. 487

Larhart’s Case, Cousar’s Dig. 12

Rastern Tennessee &c. Railroad

618

632

680
204
388

667
702

37

United States, 93

24

v. Staub, 7 Lea, 397
Egan v. Hart, 165 U. S. 188
Elysia, The, 4 Asp. Mar. Law
Cas. (N. 8.) 540

14

546

Emerson v Hall, 13 Pet. 409
425, 427, 428,

Erle v. Lane, 22 Colo. 273

Erwin v. United States, 97 U. S.

392 420, 421, 422, 425

429
169

586 |

384 |

XV

[ PAGE
Escanaba Co. v. Chicago, 107
| U.S. 678
Etona, The, 64 Fed. Rep. 880
Eustis ». Bolles, 150 U. S. 361 451,
| Farmington v. Pillsbury, 114 U. S.
138
Farnum v». Boutelle, 13 Met. 159
168,
Farwell v. Des Moines Brick Mfg.
Co., 97 Iowa, 286
Feibelman v». Packard, 109 U. S.
421
Felix v. Patrick, 145 U. S. 317
Fellows v». Blacksmith, 19 How.
366
Fieldsv. Creditors of Wheatley, 1
Sneed, 351
Findlay v. Hosmer, 2 Conn. 320
158
First National Bank of Garnett 1:.,
Ayers, 160 U. S. 660 214,
Fisher v. Perkins, 122 U. 8. 522
Flaherty, In re, 105 Cal. 558
Fleming v. Kenney, 4 J. J. Marsh,
155
Folsom ». Ninety-six, 159 U. S.
611
Fort Smith Railway v. Merriam,
156 U. S. 478
Fowler v. Behee, 9 Mass. 231;
8. C. 6 Am. Dec. 62
Fowler ». Morrill, 5 Tex. 153
Franklin County Court v. Deposit
Bank of Frankfort, 87 Ky. 870
650,
Franzen v. Hutchinson, 94 Iowa,
95
Frasch, In re, 5 Wash. 344

293
551
701

253

| Frazee, In re, 63 Mich. 396

Freedman’s Savings Co. v. Shep-
herd, 127 U. S. 494

| Freeman v. Boston, 5 Met. 56

Furman ». Nichol, 8 Wall. 44
| Furness ». Union National Bank,
147 I1L. 570 137,
Galpin v. Page, 18 Wall. 8350 567,
Gardnerv. Michigan Central Rail-
road, 150 U. S. 349
Garrett v. Burlington Plough Co.,
70 Iowa, 697
Germania Iron Co.
States, 165 U. S. 379
Gibbons v. Ogden, 9 Wheat. 1
298, 334
Gibbs v. Consolidated Gas Co.,
130 U. S. 396 239, 647

10

107
United
590

v.

Gibson v. Peters, 150 U. S. 342

3792, 374, 377
Gillmore v. Lewis, 12 O. 281 384
| Gilman . Philadelphia, 3 Wall.

| 713 292




TABLE OF CASES CITED.

PAGE
Gilmore v. Sapp, 100 Ill. 297 31
Gladson v. Minnesota, 166 U. S.
427 307, 323
Goldey ». Morning News, 156
U. S.518
Goodman v. Niblack, 102 U. S.
556 421, 422, 425
Great Western Tel. Co. ». Burn-
ham, 162 U. 8. 339
Green v. Fisk, 103 U. S. 518
Green v. Van Buskirk, 5 Wall.
307 628, 631
Green Bay &c. Canal Co. v. Pat-
ten Paper Co., 172 U. S. 58 .
189, 199, 644
Greene v. Jackson Bank, 18 R. 1.
779
Greenwood v. Freight Co., 105
U. S. 13 239, 409,
647, 651, 652, 653, 690
Greenwood ». Taylor, 1 Russ. &
Myl. 185 139, 174
Gregory v. Van Ee, 160 U. S.
643
Griffin ». Kentucky Ins. Co., 3
Bush, 592; S. C. 96 Am. Dec.
259
Griffin’s Case, Chase’s Dec. 364
Griswold ». Haven, 25 N. Y. 595;
S. C. 82 Am. Dec. 380 52
Grove, Ex parte, 1 Atk. 104 5
Grover v». Wakeman, 11 Wend.
187
Guerin ». Hunt, 8 Minn. 477
Guilford v. Supervisors, 13 N. Y.
143
Gulf, Colorado &c. Railway wv.
Ellis, 165 U. S. 150 409, 521
Guthrie v. Territory, 1 Okl. 188 534
Hall v. De Cuir, 95 U. S. 485
303, 311, 315, 324, 329, 333, 334
Hamblin ». Western Land Co.,
147 U. S. 531 452
Hamiltonv. Brown, 161 U. S. 256 571
Hamilton Co. v. Massachusetts,
6 Wall. 632 199, 200, 204
Hamilton Gas Light Co. v. Ham-
ilton, 146 U. S. 258
Handly’s ILessee v. Anthony, 5
‘Wheat. 374 612, 613
Harrison ». King, 9 O. St. 388 96
Harrison v. Sterry, 5 Cranch, 289
177, 629
Hart ». Sansom, 110 U. S, 151 567
Hatch v. Mann, 15 Wend. 44 384
Hawkins ». Ireland, 64 Minn. 339 631
Hayden ». Souger, 56 Ind. 42 385
Head v. Amoskeag Mfg. Co., 113
[TRSHO;
Henderson Bridge Co. v. Hender-
son, 141 U. 8. 679 602, 623

567

10

586

168

577

238
455

633
96 |

536

653

451

PAGE
Henderson Bridge Co. ». Ken-
tucky, 166 U. S. 150 671, 672, 683
Henderson’s Tobacco Co., 11
Wall. 657
Hennington v. Georgia, 163 U. S.
299 289, 298, 325, 326, 327
Hervey v. Rhode Island Locomo-
tive Works, 93 U. S. 664
Hickman v. Fort Scott, 141 U. S.
415
Hobbs v. McLean, 117 U. S. 567
Hoge ». Railroad Co., 99 U. S.
348 239, 647
Holden v. Hardy, 169 U. S. 366 409
Holmes v. Remsen, 4 Johns. Ch.
460; S. C. 8 Am. Dec. 581
Holy Trinity Church o. United
States, 143 U. S. 457
Hopkins, In re, 18 Ch. D. 370
Hopkins ». Hammeond, 143 U. S.
224
Howel, Petitioner, 7 Vin. Ab. 101,
pl. 13
Howell ». Circuit Judge, 88 Mich.
369
Hoyt v. Thompson, 5 N. Y. 320
Humphrey ». Baker, 103 U. S.
736
Hurst’s Lessee v. McNeil, 1 Wash.
C. C. 70
Huse ». Glover, 119 U. 8. 543
Hussey ». Smith, 99 U. S. 20
Illinois Central Railroacd ». Tli-
nois, 163 U.S.142 303, 306, 307,
321, 322, 323, 330,
333, 334, 687, 688
Income Tax Case, 157 U. S. 429;
158 U. 8. 601 518, 519, 520

128

628

471
423

629

427
174

57
153

96
629
4

251
295
456

{ Indiana ». Kentucky, 136 U. S.

479 612
Ingraham v. Wheeler, 6 Conn. 277 633
Insurance Co. v. Eldredge, 102

U. S. 345
Investment Co. v. Richmond Na-

tional Bank, 58 Kan. 414 16
Irrawaddy, The, 171 U. S. 187 552, 55
Itinerant, The, 2 W. Rob. 236 54
Jamison v. Alder-Goldman Com-

mission Co., 59 Ark. 548
Jenkins v. Pye, 12 Pet. 241
Jenks v. Ludden, 34 Minn. 482
Johns Hopkins, The, 13 Fed. Rep.

185
Johnson v. Hunt, 23 Wend. 87
Johnson ». United States, 160

U. S. 546 441, 442
Jones, Ex parte, 164 U. S. 691 460, 578
Jones v. Brim, 165 U. S. 180 303
Jones v. League, 18 How. 76 251
Josefa Segunda, The, 10 Wheat.

312

56

546
629

425




TABLE OF CASES CITED.

PAGE

Juliet Erskine, The, 6 Notes of
Cases, 633
Keim’s Appeal, 27 Penn. St. 42
Kellock’s Case, L. R. 8 Ch. App.
769 136,139, 162, 164, 165, 167,
170, 171,
Kellogg v. Miller, 22 Ore. 406
Kelly ». Crapo, 45 N. Y. 86
Kennedy v. Gibson, 8 Wall. 498
Kinnear v. Bausman, 172 U. S. 644
Kipley v. Illinois, 170 U. S. 182
198,
Krippendorf ». Hyde, 110 U. S.
276
Lady Pike, The, 96 U. S. 461
Lake Co.v. Graham, 130 U. S. 674
267, 269,
Lake Co. v. Rolling, 130 U. S. 662
Lake Shore &c. Railway v. Ohio,
73 U. S. 285 688, 690,
Lee v. Johnson, 116 U. S. 48 63,
Leep v. Railway Co., 58 Ark. 407
Lehigh Mining & Mfg. Co. w.
Kelly, 160 U. S. 327
Leighton v». United States, 161
U. S. 291
Levy ». Chicago National Bank,
158 I1L. 88 137,
Levy v. Superior Court of San
Francisco, 167 U. S. 175
Lewis v. Northern Railroad, 139
Mass. 294
Lewis v. United States, 92 U. S.
618 140, 167, 168,
License Cases, 5 How. 504
Little v. Giles, 118 U. S. 596
Livermore v. Jenckes, 21 How.
126 .
Lodge v. Twell, 135 U. S. 232 586,
Loeber v. Schroeder, 149 U. S. 580
Lomax ». Pickering, 165 I11. 431
Loney, In re, 134 U. S. 872
Lord Saumarez, The, 6 Notes of
Cases, 600
Louisville &c. Railroad v. Louis-
ville, 166 U. S. 709 643,
Louisville Bridge Co. v. Louis-
ville, 81 Ky. 189 598, 599,
Louisville Gas Co. v. Citizens’
Gas Co., 115 U. S. 683 239,
Louisville Tobacco Warehouse
Co.v. Commonwealth, 49 S. W.
Rep.
Louisville Water Co. v. Clark, 143
U.S. 1 239, 646, 653,

Low v. Henry, 9 Cal. 538

Lytle ». Arkansas, 9 How. 814

McClure ». Campbell, 71 Wis. 350

McClure ». United States, 116
U. S. 145

McCool v. Smith, 1 Black, 459

129,

McCormick ». Market National
Bank, 165 U. S. 538

McCulloch ». Maryland, 4 Wheat.
316 622,

McCune, In re Estate of, 76 Mo.
200

McDonald ». Smalley, 1 Pet. 620

McDowell v. United States, 159
U. S. 596

McFall v. Commonwealth, 2 Met.
394

McFarland ». McKnight, 6 B.
Mon. 500

McGourkey ». Toledo &c. Rail-
way, 146 U. S. 536

Mackall ». Mackall, 135 U. S.
167

Mackall v. Richards, 116 U. S. 45

McQuade v. Trenton, 172 U. S.
636

Madden v. Day, 24 Colo. 418

Magoun v. Illinois Trust & Sav-
ings Bank, 170 U. S. 283

Mahan v». United States, 14 Wall.
109

Manitoba, The,

545
169

174
169
629
580
702

644

5717
473

272
442

697
590
406
251
80 11228 TR S N9T
549, 552,
Mann, In re, 32 Minn. 60
Manning, In re, 76 Wis. 365;
139 U. S. 504
Marks ». United States, 161 U. S,
297
Marshall ». Donovan, 10 Bush,
681
Martin v. Baltimore &c. Railroad,
151 U. S. 673
Mason v. Bogg, 2 Myl. & Cr. 443
628 139, 162, 170, 171,
701 | Maxwell’s Lessee v. Levy, 2 Dall.
643 | 381
26 | Maynard ». Hecht, 151 U. S. 324
284 | Meader ». Norton, 11 Wall, 442
Mercantile Bank v. New York,
121 U. S. 138 214,
Merriam ». Hartford &c. Rail-
road, 20 Conn. 354; S. C. 52
Am. Dec. 344 355, 360,
Mersey Docks Trustees v. Gibbs,
L.R.1H.L.93
Metcalf ». Watertown, 128 U. S.
586

168
198
225
176

689
253

545
702
605
647

674 | ney, 149 U. S. 194

Michigan Land & Lumber Co. ».
659 | Rust, 168 U. S. 589 476,
130 | Michoud ». Girod, 4 How. 503
591 | Miller ». Texas, 153 U. S. 535
632 | Miller’s Appeal, 35 Penn. St. 481

471
388

Minneapolis &c. Railway v. Beck-
with, 129 U. S. 26

XV1I

PAGE
112
667

169
251

456
613
613

80
618
230
174
251
702

56

680

362
433
460

Mexican Central Railway ». Pink-

203

477
54
643

137, 169

690




xviii

PAGE

Minnesota Co. v. St. Paul Co., 2

‘Wall. 609
Missouri, Kansas &c. Railway v.

Haber, 169 U. S. 613 298, 307, 324
Missouri Pacific Railway v. Fitz-

gerald, 160 U. S. 556
Missouri Pacific Railway o.

Mackey, 127 U. S. 205
Moorcock, The, 13 P. D. 157; 14

P. D. 64
Morgan ». Louisiana, 118 U. S.

455
Morley ». Lake Shore &c. Rail-

way, 146 U. S. 162 107, 451
Morning Light, The, 2 Wall. 550 544
Morrell v. Quarles, 35 Ala. 544 384
Morricev. Bank of England, Cas.

Temp. Talb. 218
Morris v. Gilmer, 129 U. S. 315
Morris v. Olwine, 22 Penn. St.

441 169
Morrison ». Brown, 83 Ill. 562 29
Morrison v. Lovejoy, 6 Minn. 183 96
Morrison ». Stalnaker, 104 U. S.

213 590
Moses v. Ranlet, 2 N. H. 488 142, 168
Moulton ». Reid, 54 Ala. 320 10
Munn ». Illinois, 94 U. S. 113 696
N. Strong, The, 1892, L. R. P. D.

105
Nashville, Chattanooga &c. Rail-

way v. Alabama, 128 U. S. 96
National Bank v. Commonwealth,

9 Wall. 353
National Union Bank ». National

Mechanics Bank, 80 Md. 371
Neagle, In re, 135 U. S. 1
Needham . Thayer, 147 Mass.

536
Newgass v. New Orleans, 33 Fed.

Rep. 196
New Jersey v. Yard, 95 U. S. 104

649, 657, 660, 661
New Orleans v. Benjamin, 153

U. S. 411
New Orleans v. Citizens’ Bank,

167 U. S. 371
New Orleans v. Clark, 95 U. S.

644 536,
New Orleans v. New Orleans

Water Works, 142 U. S. 79
New York, New Haven &c. Rail-

road ». New York, 165 U. S.

628 298, 299
Nichols ». United States, 7 Wall.

122 495, 498
Nickerson v. Tirrell, 127 Mass.

236 433, 434
Noble ». Union River Logging

Railroad, 147 U. S. 165 478
Nobles ». Georgia, 168 U. S. 398 107

577

701
408
435

298

166
254

547
208
679

168
284

569

193

193
682
537
241

TABLE OF CASES CITED.

PAGE
Norris ». Haggin, 136 U. S. 386 58
North Star, The, 106 U. S. 17
549, 552, 553, 554
Northern Bank of Toledo wv.
Porter Township, 110 U. S.
608
Norton v». Shelby Co., 118 U. S.
425
Norwich Co. v. Wright, 13 Wall.
104
Qakey v. Bennett, 11 How. 33
Ogdenv. Saunders, 12 Wheat. 213
Ohio &c. Coal Co. v. Smith,
Admr., 53 O. St. 313
Orchard ». Alexander, 157 U. S.
372
Orient Ins. Co. v. Daggs, 172
U. 8. 557 4
Osborn v. Adams, 18 Pick. 245
Osborn v». Bank of the United
States, 9 Wheat. 738
Osborne v. Florida, 164 U. S. 650
Oxley Stave Co. v. Butler Co.,
166 U. S. 648 198, 643,
Pacific Railroad ». Missouri Pa-
cific Railway, 111 U. S. 505
Paine ». Lester, 44 Conn. 196
Palmer v. McMahon, 133 U. S. 660
Panama Railroad Co. ». Napier
Shipping Co., 166 U. S. 280
Parker ». Russell, 183 Mass. 74
Parker ». Spencer, 61 Tex. 155
Patten’s Appeal, 45 Penn. St. 151
Payne v. Robertson, 169 U. S. 323
Peacock, In 7re, 2 Glyn & Jame-
son, 27
Pennoyer v. Neff, 95 U. S. 714
124, 203, 224, 567,
People v. Bangs, 24 111, 184
People ». Burr, 13 Cal. 343
People ». O’Brien, 111 N. Y. 1
People v. Remington, 121 N. Y.
398 141, 168,
People ». Tax Commissioners, 4
Wall. 244
Pepperell, The, Swabey, 12
Philadelphia Warehouse Co. v.
Anniston Pipe Works, 106 Ala.
357
Philadelphia, Wilmington &c.
Railroad v. Philadelphia &c.
Towboat Co., 23 How. 209
| Pickering v. Lomax, 145 U. S. 310
Pierce v. Tennessee Coal Co.,
| 110 Ala. 533
| Piester v. Piester, 22 S. C. 139
Pittshurgh &e. Railway ». Board
of Public Works, 172 U. S. 32
Plummer, In re, 1 Phil. Ch. 56
Pool ». Boston, 5 Cush. 219
Pound v. Turck, 95 U. S. 459




TABLE OF CASES CITED.

PAGE

Powell v. Brunswick Co., 150
U. S. 433
Pratt v. Railway Co., 95 U. S. 43
355, 356, 358, 360,
Press Publishing Co. ». Monroe,
164 U. S. 105
Prevost v. Gratz, 6 Wheat. 481
Price v. Forrest, 54 N.J. Eq. 669
Provident Savings Society wv.
Ford, 114 U. S. 635
Pullman’s Palace Car Co. v. Cen-
tral Transportation Co., 171
U. S. 138
Purdy ». Doyle, 1 Paige, 558
Rahrer, In re, 140 U. S. 545
Railroad Co. v. Georgia, 98 U. S.
359 239,
Railroad Co. ». Husen, 95 U. S.
465 300,
Railroad Co. v. Maine, 96 U. S.
499 239, 240, 645,
Railroad Co. v. Swasey, 23 Wall.
405
Ralston v. Turpin, 129 U. S. 663
Read v. Plattsmouth, 107 U. S.
568
Reagan v. Farmers’ Loan & Trust
Co., 154 U. S. 362
Red Rock ». Henry, 106 U. S.
596
Remelee v. Hall, 31 Vt. 582; §. C.
76 Am. Dec. 140
Reyburn ». Brackett, 2 Kan. 227 ;
S. C. 83 Am. Dec. 457
Reynolds v. Witte, 13 S. C. 5
Rhawn ». Pearce, 110 IlIl. 350
Rhode Island, The, 17 Fed. Rep.
554
Richmond, The, 103 U. S. 540
Richmond &c. Railroad v. Patter-
son Tobacco Co., 169 U. S. 311
296,
Ring v. Devlin, 66 Wis. 384
Roberts ». Cooper, 20 How. 467
Roby v. Colehour, 146 U. S. 153
Rogers Locomotive Works v.
American Emigrant Co., 164
U. S. 559
Rolfe v. Flower, L. R. 1 P. C. 27
Roz%seevelt v. Mark, 6 Johns. Ch.
Ross v. King, 172 U. S. 641
Rouse v. Letcher, 156 U. S. 647
Royall, Ex parte, 117 U. S. 241
284,
Ruhm ». United States, 66 Fed.
Rep. 531
Russell’s Application, In re, 51
Conn. 577
S.3SB5' Wheeler, The, 20 Wall.

XIix

PAGE
St. Louis &c. Co. ». Gill, 156 U. S.
649
\ St. Louis &c. Railway v. Grafton,
362! 51 Ark. 504
' St. Louis &c. Railway ». Mat-
576 thews, 165 U. S. 1
55| St. Paul &ec. Railroad v. United
418 | States, 112 U. S. 733
Salt Lake City v. Tucker, 166
U. S. 707 538
Sanford v. Sanford, 139 U. S. 647 63
Santa Maria, The, 10 Wheat. 431
471, 472
Sawyer ». Oakman, 7 Blatch. 290 433
Sayward v. Denny, 158 U. S. 180 199
Schell ». Plumb, 55 N. Y. 592 13
Schreiber v. Sharpless, 110 U. S.
76
Scotland, The, 105 U. S. 24
Scott ». Armstrong, 146 U. S. 499
143, 144, 175, 178
Searle, Executor, ». Brumback,
Assignee, 4 Western Law
Monthly, 330 168
Seidentopf ». Annabil, 6 Neb. 524 96
Sheehan’s Case, 122 Mass. 445 456
Sheppard v. Kent, 2 Vern. 435 166
Sherlock ». Alling, 93 U. S. 99 298
Shunk’s and Freedley’s Appeals,
388 | 2 Penn, St. 304 169
| Siebold, Ex parte, 100 U. S. 871 284
Silvia, The, 68 Fed. Rep. 230; 171
U. S. 462
Simon ». Mann, 33 Minn. 412
Simon ». Stetter, 25 O. St. 388
Sinking Fund Cases, 99 U. S. 700
239, 409, 647
Sinnot v. Davenport, 22 How. 227 298
Sioux City Street Railway w.
Sioux City, 138 U. S. 98 239, 647
Smith, Ex parte, 2 Rose, 63 154
Smith ». Alabama, 124 U. S. 465 298
Smith ». Kernochen, 7 How. 198 251
Smith v. McKay, 161 U. S. 355 507
Smith ». Townsend, 148 U. S. 490 61
Smyth ». Ames, 169 U. S. 466
302, 687, 690
Société Générale de Parisv. Geen,
8 App. Cas. 606
Southern Building & Loan Asso-
ciationv. Hallum, 28 S. W. Rep.
420
Sparks v. Pierce, 115 U. S. 408
Spring Valley Water Works .
Schottler, 110 U. S. 347 239, 409
Stacy v. State Bank of Illinois, 4
Scam. 91
State ex rel. v. Hitchcock, 1 Kan.
178
State ex rel. Garrabad v. Dering,
84 Wis. 585

199 687
385
409
422
580
112
166 ‘
334
647

230
550

5

32

586
22

537
687

14
551
630

96

96
52

547

152

224
590

384
533

5,




TABLE OF CASES CITED.

State v. Nebraska Savings Bank,
40 Neb. 342

State v. United States Mutual Ac-
cident Association, 67 Wis. 624

State Tax on Foreign-held Bonds,
15 Wall. 300

Stevens v. Hampton, 46 Mo. 404

Stewart ». Salamon, 97 U. S. 361

Stone ». United States, 164 U. S.
380

Stoomvaart Maatschappy Neder-
land ». Peninsula &c. Naviga-
tion Co., L. R. 7 App. Cas. 795

549,

Stotesbury ». Smith, 2 Burr. 924

Stroma, The, 42 Fed. Rep. 922

Stuart v. Hayden, 169 U. S. 1

Supervisors v. Kennicott, 94 U. S.
498

Sutherland v. Wyer, 67 Me. 64

Sutliff ». Lake Co. Commission-
ers, 147 U. S. 230

Swift v. Fletcher, 6 Minn. 550

Talbert v. United States, 155 U. S.
45

Tayloe v. Thompson, 5 Pet. 358

Taylor v. Columbia Ins. Co., 14
Allen, 353

Taylor v. Taylor, 8 How. 183

Tefft v. Munson, 57 N. Y. 97

Tennessee v. Davis, 100 U. S. 257

Tennessee v. Union & Planters’
Bank, 152 U. S. 454

Texas &c. Railway ». Cox, 145
U. S. 593

Third National Bank of Detroit
v. Haug, 82 Mich. 607

Third St. &c. Railway v. Lewis,
173 U. S. 456

Thomas Martin, The, 3 Blatch.
517

Thompson ». North Eastern Rail-
way, 2 B. &S. 106; S. C. 1860,
Exch. 119

Thompson v. Perrine, 106 U. S.
589

Thompson ». Utah, 170 U. S. 343

Thompson ». Whitman, 18 Wall.
457

Thomson ». Pacific Railroad, 9
Wall. 579

Tide Water Oil Co. ». United
States, 171 U. S. 210

Tomlinson v. Jessup, 15 Wall. 454

239, 645, 658,

Townsend v. Coxe, 151 Ill. 62

Townsend v. Vanderwerker, 160
U.S. 171

Towson v. Moore, 173 U. S. 17

Tredway ». Sanger, 107 U. S, 323

Trimble v. People, 19 Colo. 187

80, 81,

271,

PAGE

Tucker ». Oxley, 5 Cranch, 34 160,

169 | Tyler ». Magwire, 17 Wall. 253
United States v. American To-
bacco Co., 166 U. S. 468
United States ». Clark, 96 U. S. 37
204 | United States v. Fisher, 2 Cranch,
30| 858 177,
473 | United States v. Gillis, 95 U. S.
| 407
United States». Graham, 110 U. S.
219
United States v. Healey, 160 U. S.
136
United States . Herron, 20 Wall.
251
United States ». Kaufman, 96
U. S. 567
United States v. McLean, 95 U. S.
750
United States v. Minor, 114 U. S.
233
United States v. Palmer, 3 Wheat.
610
United States ». Pugh, 99 U. S. 265
471 | United States v. Realty Co., 163
146 U. S. 427 393, 394, 402,
| United States v. Rider, 163 U. S.
132

225

470

554
384
434

24 |

473
14

273
169

635

21, 25 | United States v. Ritchie, 17 How.

525
United States v. Savings Bank,
104 U. S. 728
460 | United States ». Schurz, 102 U. S.
| 378 31, 476,
580 | United States v. Sixty-seven Pack-
ages, 17 How. 85
169  United States v». State Bank, 6
| Pet. 29
578 ‘ United States ». State Bank, 96
U. S. 80
546  United States v. Trans-Missouri
Freight Association, 166 U. S.
290
433 | United States v. Verdier, 164
U. S. 213
192 | United States ». Winston,
538 U. S. 522
| United States Ins. Co. v. Shriver,
3 Md. Ch. 381
Upton v. Hubbard, 28 Conn. 274
623 | Valk v. United States, 168 U. S.
703
399 | Van Allen ». Assessors, 3 Wall.
677, 678, 679,
659 | Vanderveer v. Conover, 1 Harr.
634 | 487
Van Wagenen ». Sewall, 160 U. S.
369
Vicksburg &c. Railroad ». Put-
nam, 118 U. S. 545
| Victoria, The, 3 W. Rob. 49

30 |
284 |

170

566

59
436
192 |
120

PAGE
175
472

498
81

427




TABLE OF CASES CITED.

PAGE

Vilas ». Plattsburgh &c. Rail-
road, 123 N. Y. 440
Virgil, The, 2 W. Rob. 201
Wabash, St. Louis &c¢. Railway v.
Illinois, 118 U. S. 556 303, 305,
315, 330, 334, 687
Waite, In re, 81 Fed. Rep. 359 284
Walker v. Baxter, 26 Vt. 710 168
Walker ». Sauvinet, 92 U. S. 90 451
Warfield ». Marshall Co. Canning
Co., 72 Iowa, 666
Warner v. Jaffray, 96 N. Y. 248
Weider ». Maddox, 66 Tex. 372
629, 635
30 Minn.
630

569
544

108
631

Wendell v. Lebon,
234

West v. Bank of Rutland, 19 Vt.
403

Western Union Telegraph Co. v.
James, 162 U. S. 650 295, 324

Western Union Telegraph Co. .
Pendleton, 122 U. S. 347

Wheat v. Dingle, 32 S. C. 478

Wheeler v. Farmer, 38 Cal. 203

‘Whitbeck v. Mercantile National
Bank of Cleveland, 127 U. S.
193

White ». Knox, 111 U. S. 784

168

324
169
96

219
143

XX1

PAGE
Whittaker ». Amwell National
Bank, 52 N. J. Eq. 400 168
Whitten v, Tomlinson, 160 U.S. 231 284
Williams v. Conger, 125 U. S.397 10
Williams ». Nottawa, 104 U. S.
209 253
Williams ». United States, 138
U.S. 514
Willis ». Holland, 36 S. W. Rep.
329
Willitts ». Waite, 25 N. Y. 577
629,
Wilson ». Knox Co., 43 Fed. Rep.
481
Winston v. Biggs, 117 N. C. 206
Winton v. Eldridge, 5 Head, 361
Wiseman v. Carbonell, 1 Eq. Cas.
Ab. 812, pl. 9
Withernsea Brick Works, In re,
L. R. 16 Ch. Div. 337
Wood ». United States, 16 Pet.
342
Woodward v. Jewell, 140 U. S. 247
‘Wurtz v. Hart, 13 Towa, 515
Wyanoke, The, 40 Fed. Rep. 702
Yerger, Ex parte, 8 Wall. 85
Zadok, The, L. R. 9 P. D. 114
Zipcey v. Thompson, 1 Gray, 243

388
533
168
546
388
547
629







TABLE OF

STATUTES

CITED IN OPINIONS.

(A.) STATUTES OF THE UNITED STATES.

PAGE

1787, July 13, 1 Stat. 51, n... 609, 610

1789, July 31, 1 Stat. 29, c. 5.... 386
1789, Sept. 24, 1 Stat. 73, c. 20

192, 228, 230

1790, Aug. 4, 1 Stat. 145, c. 35 386

1791, Feb. 4, 1 Stat. 189, c. 4.... 611
1796, May 6, 1 Stat. 461, c. 22... 386
1799, Mar. 2, 1 Stat. 627, c. 22... 386

1800, Apr. 4, 2 Stat. 19, c. 19
154, 160, 161, 174
1831, Mar. 81, 6 Stat. 464, c. 101
425, 427, 428
1839, Mar. 3, 5 Stat. 337, c. 82.. 378|
1841, Aug. 4, 5 Stat. 440, c. 9...
154, 161, 175
1842, Aug. 23, 5 Stat. 510, c. 183 378
1842, Aug. 26, 5 Stat. 525, c¢. 202 378
1845, Feb. 26, 5 Stat. 727, c. 22. 495|
1850, Sept. 28, 9 Stat. 519, c. 84 474 |
1853, Feb. 26, 10 Stat. 161, c. 80 378 |
1853, Feb. 26, 10 Stat. 170, c. 81 420 |
1860, Mar. 12, 12 Stat. 3, c. 5
474, 588, 589
1861, Aug. 5, 12 Stat. 292, c. 45
72,73
1863, Feb. 25, 12 Stat. 665, c. 58 668
1863, Mar. 12, 12 Stat. 820, c. 120 420
1864, Apr. 29, 13 Stat. 58, c. 69 545
1864, May 5, 13 Stat. 66, c. 80... 492
1864, June 3, 13 Stat. 115, c. 106
176, 668
1864, June 30, 13 Stat. 223, c. 173 386
1864, July 1, 13 Stat. 335, c. 197 71
1865, Mar. 3, 13 Stat. 469, c. 78.. 386
1865, Mar. 3, 13 Stat. 509, c. 91
279, 280
1866, Mar. 21, 14 Stat. 10, c. 21
279, 280
1866, June 12, 14 Stat. 60, ¢. 114 71
1866, June 15, 14 Stat. 66, c. 124
309, 321
1866, July 27, 14 Stat. 292, c. 278 488
1867, Mar. 2, 14 Stat. 526, c. 176
161, 176, 177

PAGRE
1868, Feb. 4, 15 Stat. 34,c. 6.... 668
1871, Jan. 21, 16 Stat. 399, c. 25

280, 281

1871, Mar. 3, 16 Stat. 573, c. 122 349

1872, Dec. 17, 17 Stat. 398, c. 4.. 597

1874, June 20, 18 Stat. 85, c. 328

368, 381, 383,

1874, June 22, 18 Stat. 186, c¢. 391

1875, Mar. 3, 18 Stat. 348, c. 129

1875, Mar. 3, 18 Stat. 470, c. 137

192, 250, 251, 252, 253,

1876, June 30, 19 Stat. 63, c. 156

1880, June 16, 21 Stat. 287, c. 244

492, 493, 494, 495, 497, 499,

1883, Feb. 14, 22 Stat. 414, c. 44
1884, May 29, 23 Stat. 31, c. 60

116,

1885, Mar. 3, 23 Stat. 362, c. 341

78, 441,

1885, Mar. 3, 23 Stat. 438, c. 354

1886, July 30, 24 Stat. 170, c. 818

1886, Aug. 4, 24 Stat. 222, c. 902

1887, Feb. 4, 24 Stat. 379, c. 104

309, 310,

1887, Mar. 3, 24 Stat. 505, c. 359

1887, Mar. 3, 24 Stat. 525, c. 373

115, 192, 193,

1888, Aug. 1, 25 Stat. 357, c. 728

1888, Aug. 13, 25 Stat. 433, c. 866

192, 193, 250, 251,

1888, Oct. 2, 25 Stat. 505, ¢. 1069

1889, Mar. 2, 25 Stat. 980, c. 412

63, 64,

1890, May 2, 26 Stat. 81, c. 182

528, 532, 534,

1890, May 14, 26 Stat. 109, c. 207

528,

1890, July 14, 26 Stat. 287, c. 707

1890, Aug. 18, 26 Stat. 315, c. 37(?7

8,

1890, Sept. 29, 26 Stat. 496, c.

1040

1890, Oct. 1, 26 Stat. 567, c. 1244

393, 394,

xxiii

387
386
279

254
142

500
597

325
442
546
533
279

328
495

251
375

460
279

528
539

529
116

375
493

395




s —

TABLLE OF STATUTES CITED.

PAGE

1891, Feb. 23, 26 Stat. 1371, c. 279
413, 417, 418, 424, 425, 427, 428, 430
1891, Mar. 3, 26 Stat. 826, ¢. 517
2926, 484, 485, 486, 487,
488, 506, 507, 576, 585
1891, Mar. 3, 26 Stat. 851, c. 538
83, 440, 442
1891, Mar. 3, 26 Stat. 948, c. 542 382
1891, Mar. 8, 26 Stat. 989, c. 543 78
1892, July 23, 27 Stat. 257, c. 233 369
1893, Jan. 28, 27 Stat. 426, c¢. 52 465
1893, Feb. 13, 27 Stat. 445, c. 105 549
1893, Dec. 21, 28 Stat. 20, ¢. 5... 97
1894, Aug. 27, 28 Stat. 509, c. 349
65, 69, 70, 78, 75, 394
1895, Jan. 25, 28 Stat. 636, c. 43. 69
1895, Mar. 2, 28 Stat. 910, c. 189
394, 395, 402
1896, June 3, 29 Stat. 195, c. 310
75, 76
1896, June 11, 29 Stat. 413, c. 420 279
1898, Feb. 9, 30 Stat. 240, c. 15.. 453
1898, June 13, 30 Stat. 448, c. 448
510, 513
Revised Statutes.

)
771......... 365, 376 377, 381
823..
366, 372, 377, 381
5060 adPdb o g Booe ....366, 372

Rev. Stat. (cont.)

y 1764 367, 372, 375, 878, 380, 381

§ 1765 368, 372, 375, 378, 380,
381, 383, 387

B oladt o000 apon 566060500

..143, 144, 148, 176
149, 143, 144, 148
307, 308, 309, 328

(B.) STATUTES OF THE STATES AND TERRITORIES.

Arizona.
1891, Mar. 6, Laws of 1891,

1895, Mar. 8, Laws of 1895,
p. 20 338, 340, 344, 346
Code Civ. Proc., § 704...223, 224
§§ 712, 713
223, 224

Rev. Stat. of 1887,
par. 125, 128, 129, 130
par. p
par.
par.
par.
par.
par.
Arkansas.
1889, Mar. 25, Laws of 1889
404, 406
Callfomla,
Amendments of Codes, 1873-
1874, p. 296, §§ 405, 406... 130

California (cont.).
Civil Code, §230........... 502

§ 672
§ 1387...502, 504, 505
Code Civ. Proc., § 537...129, 130
Practice Act, § 120 ..
Colorado.
1877, Mar. 24, Gen. Laws of
137, 70 A oo 000000006080 271
1881, Feb. 21, Laws of 1881,
p. 85....258, 260, 261, 267,
269, 274, 275
1891, Apr. 6, Sess. Laws of
1891, p. 118 119
Illinois.
1851, Feb. 10, Priv. Laws of

Rev. Stat ®r 114 SRBEIEEEr
§126..




TABLE OF STATUTES CITED.

PAGE |

Indiana.
Rev. Stat., § 272 ....... S0 dlg
§ 283

Towa.
1884, Mar. 30, 20 Laws, ¢. 22 106

1886, Mar. 30, 21 Laws, c. 54 106
Code of 1851, Title 10, c. 43,

Co§de of 1873, Title 9, § 1061 106
Code of 1888, § 478
Code of 1897, § 1611
§ 1622. ...
Kentucky.
1810, Jan. 27, Sess. Laws of
1810, p. 100, ¢. 152 ....611, 612
1856, Feb. 14, 2 Rev, Stat. 121
234, 637, 644, 646, 647, 648,
649, 650, 652, 6565, 656, 657,
659, 660, 661, 662
1872, Feb. 9, Laws of 1871-
1872, vol. 1, p. 314, c. 264 594
1879, Mar. 31, Laws of 1879,

1882, Apr. 22, Sess. Laws of
1882, vol. 1, p. 915
1884, May 12, Laws of 1883-
1884, vol. 2, p. 1190, c. 1412 637
1886, May 1, Laws of 1885-
1886, p. 317, c. 897
232, 233, 234, 236, 238,
239, 241, 659
1886, May 17, Pub. Laws of
1885~1886, p. 140, c. 1233
234, 637, 655, 659
1888, Feb. 15, Laws of 1887-
1888, p. 221, c. 187
1888, Apr g8 L‘l\ve of 1887—
1888, p. 937 c. 928
602, 603, 605, 620
1892, June 4, Laws of 1891

233

1892, July 6, Laws of 1891—
1892, p. 180, c. 69
1892, Nov. 11, Laws of 1891—
1892, p. 277, c. 103
639 640, 641, 657, 664
1894, ?\/Iax 19, Laws of 1894
oy, 2
Gen. Stat. of 1888, c. 68 .
Stat. of 1894, §74

. 234

§ 4077 671, 674, 675 |
§ 4078. ... .674, 675

Louisiana.
1869, Feb. 23, Laws of 1869,

p. 37
Civil Code, art, 465, ....

ooo. 403

XXV

PAGE
Louisiana (cont.).
Code of Practice, art. 604. ..
Maine.
1831, Mar. 17, Laws of 1831,
p. 1289, c. 503
1856, Apr. 1, Laws of 1856,
p. 730, ¢. 651
Massachusetts.
1838, Apr. 23, Laws of 1838,
c. 163
Gen. Stat. of 1860, c.
§ 27
Michigan.
1891, May 21, Laws of 1891,
No 90
2 How. St. 2156 § 8824
Minnesota.
1860, Mar. 8, Gen. Laws of
1859-1860, p. 216, c. 48 ...
1881, Laws of 1881, ¢. 148
625, 632

451

658
658

169
118,
169

685
169

169

New Hampshire.
1862, July 9, Laws of 1862,
5 169
New Jersey.
Revision of 1877, p. 394, § 26
North Carolina.
1879, Laws of 1879, p. 49,

423

3 462
1881 Laws of 1881, p. 319,
C. 162
Code, §§ 1996-2000........ c
Ohio.
1867, Apr.

462
462

3, Laws of 1867,
280

281

P
1889, Apr. 13, 86 St. Laws,
9 86, 287
277

1895, 92 St. Laws, 23
Revised Statutes.

§

218
LI 208 o 40 000 5o a0k o 210
PHEIDIG 550 6665 060000030 Akl
2758 . saas Pl

Oklahoma.
1890, Dec. 25, Laws of 1890,

South Carolina.
1841, 11 Stat. 168....000uens




XXVi TABLE OF STATUTES CITED.

South Carolina (cont.).
1851, 12 Stat. 176
1855, 12 Stat. 407

Texas.
1846, Laws of 1846, p. 367 ..
1846, Laws of 1846, p. 395 ..
1848, Laws of 1848, p. 106,

1879, Laws of 1879, c. 53...
Civ. Stat. of 1897, art. 83...
Utah.
1888, Mar. 8, Laws of 1888,
P. 105, €. 48.cicuvecs st _ 3D

Virginia.
1781, Jan. 2, 10 Hening’s Stat.
6

1783, Dec. 20, 11 Hening’s
Stat. 326, ¢. 18

1788, Dec. 20, 12 Hening’s
Stat. 780, c. 79

1789, Dec. 18, 13 Hening’s

Stat. 17, ¢. 14... 610, 611

(C.) FOREIGN STATUTES.

France.
Code Napoleon, art. 520 .... 403
Great Britain.
1542, 84 & 85 Hen. VIII, c. 4
153, 156
1571, 13 Eliz. c. 7..153, 165,
166, 173, 174, 178
1623, 21 Jac. I, c. 19 158, 159,
160, 173,
1824, 5 Geo. IV, c. 98
1825, 6 Geo. IV, c. 16...153,
156, 159, 160,

Great Britain (cont.).
1849, 12 & 13 Vict. ¢. 106 ...

1862, 25 & 26 Vict. c. 89 .140,

1869, 32 & 33 Vict. ¢. 71

152, 161,

1873, 86 & 37 Viet. c. 66

164,

1875, 38 & 39 Vict. c. 77

140, 164,

174
162

174
174
174




CASES ADJUDGED

IN THE

SUPREME COURT QF ﬁ@‘ﬁ'NHED STATES,

@ 57 A
o ' Q
<< ,\v:‘(‘“ P

C 2z

i o
Q@‘T’Oligﬁ\ TERM, 1898.
O o

PIERCE ». TENNESSEE COAL, IRON AND RAII-
ROAD COMPANY.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE FIFTH
CIRCUIT.

No. 174, Argued and submitted January 19, 20, 1899. — Decided February 20, 1899.

An agreement in writing between a mining company and a machinist stated
that while in its employ he was seriously hurt under circumstances which
he claimed, and it denied, made it liable to him in damages ; that six months
after the injury, both parties being desirous of settling his claim for
damages, the company agreed to pay him regular wages and to furnish
him with certain supplies while he was disabled, and carried out that
agreement for six months, at the end of which, after he had resumed
work, it was agreed that the company should give him such work as
he could do, and pay him wages as before his injury, and this agreement
was kept by both parties for a year; and then, in lieu of the previous
agreements, a new agreement was made that his wages ¢ from this date”
should be a certain sum monthly, and he should receive certain supplies,
and he on his part released the company from all liability for his injury,
and agreed that this shounld be a full settlement of all his claims against
the company. Heid, that the last agreement was not terminable at the
end of any month at the pleasure of the company, but bound it to pay
him the wages stipulated, and to furnish him the supplies agreed, so
long as his disability to do full work continued; and that, if the com-
pany discharged him from its service without cause, he was entitled to
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elect to treat the contract as absolutely and finally broken by the com-
pany, and, in an action against it upon the contract, to introduce evi-
dence of his age, health and expectancy of life, and, if his disability
was permanent, to recover the full value of the contract to him at the
time of the breach, including all that he would have received in the
future as well as in the past if the contract had been kept, deducting
however any sum that he might have earned already or might thereafter
earn, as well as the amount of any loss that the defendant sustained by
the loss of his services without its fault.

Tris was an action brought January 22, 1892, in the cir-
cuit court of Jefferson County in the State of Alabama, by
Frank H. Pierce, a citizen of the State of Alabama, against
the Tennessee Coal, Iron and Railroad Company, a corpora-
tion of the State of Tennessee, doing business in the State
of Alabama, upon a written contract, signed by the parties,
and in the following terms:

“Pratt Mines, Ala. 4th June, 1890. Whereas I, F. H. Pierce,
while in the employ of the Tennessee Iron, Coal and Railroad
Company, Pratt Mines Division, as a machinist, was seriously
hurt by a trip of tram cars on the main slope of the mine
known as Slope No. 2, and operated by the Tennessee Coal,
Iron and Railroad Company, under circumstances which I
claim render the said company liable to me for damages ; but
whereas they disclaim any liability for said accident or the
injuries to me resulting from same; and both parties be-
ing desirous of settling and compromising said matter; and
whereas the said Tennessee Coal, Iron and Railroad Company
did make me a proposition on the day of November,
1888, said accident having occurred on the 21st day of May,
1888, that they would furnish me such supplies from the com-
missary at No. 2 prison, as I might choose to take, pay me
regular wages while I was disabled, and give me my coal and
wood for fuel at my dwelling, and the benefit of the convict
garden at No. 2; and whereas said proposition was accepted
by me, and carried out by the said company ; and whereas in
May, 1889, after I had resumed work, a further proposition
was made to me to give me work, such as I could do, paying
me therefor the wages paid me before said accident, that is,
$60 per month, and in addition free house rent, [or in lieu of
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house rent a certain amount of supplies from the convict com-
missary at No. 2 prison, which supplies were to amount to
about the sum paid by me for house rent;] and -whereas said
agreement has been faithfully kept by both parties; and
whereas on the 4th day of June, 1890, it is mutually agreed
between myself and the said company that it will be better
to give me the house rent than the supplies of about equal
amount from the commissary ; now therefore it is agreed, in
view of the above propositions, which have been faithfully
carried out, that my wages from this date are to be $65 a
month, and in addition I am to have, free of charge, my coal
and wood necessary for my household use at my dwelling,
and the same benefit from the garden as is had by others who
are allowed the garden privilege; and I on my part agree and
bind myself to release the said company from any and all
liability for said accident, or from the injuries resulting to me
from it or from the effects of it, and agree that this is to be a
full and satisfactory settlement of any and all claims which I
might have against said company.”

The complaint set out the contract, except the clause above
printed in brackets; and alleged that by this contract the
defendant became liable to pay the plaintiff monthly during
his life the wages therein stipulated, and to furnish him with
coal and wood and allow him the privilege of the garden, as
therein agreed ; that the plaintiff had always been ready and
offered to do for the defendant such work given to him as he
was able to do, and had labored at the same for such reason-
able time as he was able to work and bound to work under
this contract ; that by the injuries received by him from the
accident mentioned therein he was permanently disabled in
the use of his legs and hands, and otherwise so injured as to
be incapacitated to do more work than he had done and had
offered to do; but that the defendant, without any reasonable
ground for so doing, abandoned the contract and refused to
carry it out, claiming that the defendant was under no obliga-
tion to pay to the plaintiff the wages therein stipulated longer
than suited its pleasure; and had wholly and purposely disre-
garded and refused to abide by the obligations of the contract
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for the period of six months next before the commencement
of the suit, and had entirely abandoned the contract and dis-
charged the plaintiff from its service. The plaintiff claimed
damages, in the sum of 50,000, for the defendant’s breach
and abandonment of the contract.

The defendant demurred to the complaint, upon the ground
that the contract set out therein was one of hiring, terminable
at the will of either party, and not one of hiring for life, as
alleged in the complaint; and that it appeared, from the obli-
gations of the complaint, that the defendant, in terminating
the contract of hiring, had only exercised its legal right under
the contract. The court sustained the demurrer, and, the
plaintiff declining to amend his complaint, rendered judgment
for the defendant; and the plaintiff on February 21, 1894, ap-
pealed from that judgment to the Supreme Court of Alabama.

The record transmitted to this court does not show any fur-
ther proceedings in the Supreme Court of Alabama. But the
official reports of its decisions show that at November term,
1895, it reversed that judgment, and remanded the case to the
county court. Pierce v. Tennessee Coal Co., 110 Alabama,
533. And the record before this court necessarily implies
that fact, by setting forth that in March, 1896, on motion of
the defendant, suggesting that from prejudice and local influ-
ence it would not be able to obtain justice in the state courts,
the case was removed from the county court into the Circuit
Court of the United States for the Southern Division of the
Northern District of Alabama ; and a motion to remand the
case to the state court was made by the plaintiff (on what
ground did not appear in the record) and was overruled.

In the Circuit Court of the United States, on January 4,
1897, the following proceedings took place: The demurrer to
the complaint was renewed by the defendant, and overruled
by the court. The plaintiff then amended his complaint by
inserting, in the copy of the contract set forth therein, the
words above printed in brackets; and a demurrer to the
amended complaint was filed and overruled. In answer to
this complaint the defendant filed two pleas: 1st. A denial
of each and every allegation of the complaint; 2d. “The de
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fendant, for further answer to the complaint, says that the
plaintiff, under and by the terms of the contract set out in the
complaint, contracted to perform for the defendant during
the term thereof such service as he was able to perform, in con-
sideration for the promises made by the defendant therein ; and
the defendant avers that the plaintiff thereafter became able
to perform service for the defendant, and did in fact perform
such service for some time thereafter, and that, while engaged
in the performance of such service, the plaintiff voluntarily
and without excuse therefor refused to further perform such
service as he was able to perform and was in fact performing
for the defendant, as required by said contract, and the de-
fendant thereupon discharged the plaintiff from its service;
and the defendant avers that the plaintiff failed to comply
with the conditions imposed upon him by said contract.”
The plaintiff joined issue on the first plea; and demurred to
the second plea, upon the ground that it did not go to the
whole consideration of the contract, and was no answer to the
entire action ; and the court sustained his demurrer. The de-
fendant, for further answer, and by way of recoupment,
pleaded that on May 3, 1891, the plaintiff, voluntarily and
without excuse, refused to perform such labor as he was able
to perform and was in fact performing for the defendant, as
required by the contract; and since that time had continued
to refuse to perform and had not in fact performed such ser-
vice, or any part thereof ; to the damage of the defendant in
the sum of $50,000.

A bill of exceptions, tendered by the plaintiff and allowed
by the court, showed that at the trial before the jury the fol-
lowing proceedings were had :

The plaintiff introduced and read in evidence the contract
sued on, and introduced evidence tending to prove the allega-
tions of the complaint. - Ie also offered evidence that, at the
time of his discharge by the defendant from its employment
in May, 1891, he was fifty-five years of age, and that he was
then and had since been in good health, and addicted to no
habits of drinking or otherwise, affecting his health and expect-
ancy of life; and introduced the American tables of mortality
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used by insurance companies, showing his expectancy of life
at the time of his discharge, and at the time of the trial.

But the court ruled that no recovery could be allowed on
the contract, beyond the instalments of wages due and in
default up to the date of the trial; and, upon the defendant’s
motion, excluded all evidence of the plaintiff’s age, health and
expectancy of life, “on the ground that it was immaterial and
irrelevant, and because damages for the expectancy of life was
a matter too vague and uncertain to be allowed.”

The plaintiff duly excepted to the ruling and to the exclu-
sion of evidence ; and, to present the same point, asked the
court to give, and duly excepted to its refusal to give, the
following instruction to the jury: “If the defendant, after
making the contract sued on, and before the suit, refused
further to pay the plaintiff and to furnish the articles stipu-
lated to be furnished, and refused to employ the plaintiff, and
discharged him, the plaintiff is entitled to the full benefit of
his contract, which is the present value of the money agreed
to be paid and the articles to be furnished under the contract
for the period of his life, if his disability is permanent, less
such sum as the jury may find the plaintiff may be able to
earn in the future, and may have been able heretofore to earn,
and less such loss as the defendant may have sustained from
the loss of the plaintiff’s service without the defendant’s
fault.”

The defendant also tendered and was allowed a bill of
exceptions, presenting substantially, though in different form,
the questions involved in the plaintiff’s case, and the contents
of which therefore need not be particularly stated.

The jury returned a verdict for the plaintiff in the sum of
$5893, upon which judgment was rendered. Each party sued
out a writ of error from the Circuit Court of Appeals for the
Fifth Circuit.

That court was of opinion that the contract sued on was
for “an employment by the month, and therefore, like every
other such employment, subject to be discontinued, at the will
of either party, at the expiration of any month, or at any time
for adequate cause;” and consequently that there was error
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in overruling the demurrer to the complaint; and upon that
ground, without passing upon any other question in the case,
reversed the judgment of the Circuit Court of the United
States, and remanded the case to that court for further pro-
ceedings, Judge Pardee dissenting. 52 U. S. App. 355, 365.
The plaintiff thereupon applied for and obtained a writ of
certiorari from this court. 168 U. S. 709.

Mr. Walker Percy for the Tennessee Coal, Iron and Rail-
road Company. Mr. William 1. Grubb was on his brief.

Mr. W. A. Gunier, for Pierce, submitted on his brief.

Mz. JusticE GrAY, after stating the case as above, delivered
the opinion of the court.

In the Circuit Court of the United States, a verdict and
judgment were rendered for the plaintiff for a less amount
of damages than he claimed; and each party alleged excep-
tions to rulings and instructions of the judge, and sued out
a writ of error from the Circuit Court of Appeals. That
court held that the defendant’s demurrer to the complaint
should have been sustained, and therefore reversed the judg-
ment of the Circuit Court, and remanded the case for further
proceedings. A writ of certiorari to review the judgment of
the Circuit Court of Appeals was thereupon applied for by the
plaintiff, and was granted by this court.

The fundamental question in this case is whether the con-
tract in suit, made by the parties on June 4, 1890, is a contract
intended to last during the plaintiff’s life, or is a mere contract
of hiring from month to month, terminable at the pleasure of
either party at the end of any month.

The facts bearing upon this question, as appearing upon the
face of this contract, are as follows: In May, 1888, the plain-
tiff, while employed as a machinist in the defendant’s coal
mine in Alabama, was seriously hurt by a trip of tram cars
on the main slope of the mine, under circumstances which the
plaintiff claimed, and the defendant denied, rendered it liable
to him in damages. The parties were desirous of settling and
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compromisir.g the plaintiff’s claim for damages for the injuries,
and had repeated negotiations with that object. In Novem-
ber, 1888, they made an agreement (which does not appear
to have been reduced to writing) by which the defendant was
to pay the plaintiff regular wages while he was disabled, and
also to furnish him with such supplies as he might choose to
get from a commissary, and to give him coal and wood for
fuel at his dwelling house, and the benefit of a garden belong-
ing to the defendant. The agreement was carried out by the
defendant until May, 1889, and was then, after the plaintiff
had resumed work, modified by stipulating that the defendant
should give the plaintiff such work as he could do, should pay
him therefor wages of $60 a month, as before the accident, and
should give him the rent of his house, or, in lieu of house rent,
an equivalent amount of supplies from the commissary ; and
the agreement, as so modified, was faithfully kept by both
parties until June 4, 1890. Finally, on that day, the parties
entered into the written contract sued on, by which, after
reciting the plaintiff’s claim for damages and the earlier
agreements, it was agreed “in view [evidently a misprint for
“in lien”] of the above propositions, which have been faith-
fully carried out,” that the plaintiff’s ¢ wages from this date
are to be $65 a month,” (the increase of wages being appar-
ently intended as an equivalent for the provision, now omitted,
for house rent or supplies from the commissary,) and that he
was to have, free of charge, his fuel and the benefit of the
garden ; and the plaintiff, on his part, agreed to release the
defendant from any and all liability for the accident, or for
the injuries resulting to him from it or from the effects of it
and that this should be a full and satisfactory settlement of
all claims which he might have against the defendant.

The effect of the provisions and recitals of the contract
sued on may be summed up thus: The successive agreements
between the parties were all made with a view to settle and
compromise the plaintiff’s claim against the defendant for
personal injuries, caused to him by the defendant’s cars while
he was in its service as a machinist, and seriously impairing
his ability to work. By each agreement, the defendant was
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to pay him certain wages, and to furnish him with certain
supplies. The supplies to be furnished were evidently a
minor consideration, and require no particular discussion.
The more important matter is the wages. The defendant,
at first, agreed to pay the plaintiff ““regular wages while he
was disabled.” The agreement, in that form, would clearly
last so long as he continued to be disabled, and could not
have been put an end to by the defendant without the plain-
tiff’s consent. By the next succeeding agreement, made after
the plaintiff had resumed work, the defendant was “to give
him work, such as he could do, paying him therefor the wages
paid before said accident, that is, $60 a month.” That agree-
ment must be considered as a mere modification of the first,
requiring the plaintiff to do such work as he could do, but
showing that he was still much disabled by his injuries. By
the final agreement in writing of June 4, 1890, after reciting
the plaintiff’s claim for damages for these injuries, as well
as the earlier agreements, his wages were increased by a
stipulation that his “wages from this date are to be $65 a
month,” and he expressly released the defendant from all
liability for the injuries resulting to him from the accident
or from the effects thereof, and agreed that this should be
a full and satisfactory settlement of all his claims against
the defendant.

The only reasonable interpretation of this contract is that
the defendant promised to pay the plaintiff wages at the rate
of $65 a month, and to allow him his fuel and the benefit of
the garden so long as his disability to do full work continued ;
and that, in consideration of these promises of the defendant,
the plaintiff agreed to do such work as he could, and to release
the defendant from all liability upon his claim for damages
for his personal mjuries. An intention of the parties that,
while the plaintiff absolutely released the defendant from
that claim, the defendant might at its own will and pleasure
cease to perform all the obligations which were the considera-
tion of that release, finds no support in the terms of the con-
tract, and is too unlikely to be presumed. Carnig v. Carr, 167
Mass. 544, 547.
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The Supreme Court of Alabama, when the case at bar was
before it on appeal from the county court, and before the
removal of the case into the Circuit Court of the United
States, expressed the opinion that “the contract is sufficiently
definite as to time, and bound the defendant to its perform-
ance, so long as the plaintiff should be disabled by reason of
the injuries he received, which, under the averment that he
was permanently disabled, will be for life;” and upon that
ground reversed the judgment of the county court sustaining
the demurrer to the complaint, and remanded the case to that
court. 110 Alabama, 533, 536. As we concur in that opinion,
it is unnecessary to consider how far it should be considered
as binding upon us in this case. See Willians v. Conger,
125 U. 8. 397, 418; Gardner v. Michigan Central Railroad,
150 U. S. 349 ; Great Western Tel. Co. v. Burnham, 162 U. S.
339, 344, and cases cited ; Moulton v. Reid, 54 Alabama, 320.

It follows that the judgment of the United States Circuit
Court of Appeals in this case was erroneous, and must be
reversed.

It appears to us to be equally clear that the Circuit Court
of the United States erred in excluding the evidence offered
by the plaintiff, in restricting bhis damages to the wages due
and unpaid at the time of the trial, and in declining to instruct
the jury as he requested.

Upon this point, the authorities are somewhat conflicting;
and there is little to be found in the decisions of this court,
having any bearing upon it, beyond the affirmance of the
general propositions that “in an action for a personal injury
the plaintiff is entitled to recover compensation, so far as it
is susceptible of an estimate in money, for the loss and dam-
age caused to him by the defendant’s negligence, including
not only expenses incurred for medical attendance, and a
reasonable sum for his pain and suffering, but also a fair
recompense for the loss of what he would otherwise have
earned in his trade or profession, and has been deprived of
the capacity of earning, by the wrongful act of the defendant,”
and, “in order to assist the jury in making such an estimate,
standard life and annuity tables, showing at any age the
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probable duration of life, and the present value of a life an-
nuity, are competent evidence;” Vicksburg de. Railroad v.
Putnam, 118 U. S. 545, 554 ; and that in an action for breach
of contract “ the amount which would have been received, if
the contract had been kept, is the measure of damages if the
contract is broken.”  Benjamein v. Hilliard, 23 How. 149,
167.

But the recent tendency of judicial decisions in this country,
in actions of contract, as well as in actions of tort, has been
towards allowing entire damages to be recovered, once for
all, in a single action, and thus avoiding the embarrassment
and annoyance of repeated litigation. - This especially appears
by well considered opinions in cases of agreements to furnish
support or to pay wages, a few only of which need be referred
to.

In Parker v. Russell, 183 Mass. 74, the declaration alleged
that, in consideration of a conveyance by the plaintiff to the
defendant of certain real estate, the defendant agreed to sup-
port him during his natural life; and that the defendant
accepted the conveyance, and occupied the real estate, but
neglected and refused to perform the agreement. The plain-
tiff proved the contract; and introduced evidence that the
defendant did support him in the defendant’s house for five
years, and until the house was destroyed by fire, and had
since furnished him no aid or support. The jury were in-
structed that ¢“if the defendant, for a period of about two
years, neglected to furnish aid or support to the plaintiff,
without any fault of the plaintiff, the plaintiff might treat
the contract as at an end, and recover damages for the breach
of the contract as a whole; and that the plaintiff would be
entitled to recover compensation for the past failure of the
defendant to furnish him aid and support, and full indemnity
for his future support.” Exceptions taken by the defendant
to this instruction were overruled by the Supreme Judicial
Court of Massachusetts. Mr. Justice Field, in delivering
judgment, said: “In an action for the breach of a contract
to support the plaintiff during his life, if the contract is re-
garded as still subsisting, the damages are assessed up to the
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date of the writ, and not up to the time when the verdict is
rendered. But if the breach has been such that the plaintiff
has the right to treat the contract as absolutely and finally
broken by the defendant, and he so elects to treat it, the
damages are assessed as of a total breach of an entire con-
tract. Such damages are not special or prospective damages,
but are the damages naturally resulting from a total breach
of the contract, and are suffered when the contract is broken,
and are assessed as of that time. From the nature of the
contract, they include damages for not performing the con-
tract in the future, as well as in the past. The value of the
contract to the plaintiff at the time it is broken may be some-
what indefinite, because the duration of the life of the plain-
tiff is uncertain ; but uncertainty in the duration of a life has
not, since the adoption of life tables, been regarded as a reason
why full relief in damages should not be afforded for a failure
to perform a contract which by its terms was to continune dur-
ing life. When the defendant, for example, absolutely refuses
to perform such a contract, after the time for entering upon
the performance has begun, it would be a great hardship to
compel the plaintiff to be ready, at all times during his life,
to be supported by the defendant, if the defendant should at
any time change his mind; and to hold that he must resort
to successive actions from time to time to obtain his damages
piecemeal, or else leave them to be recovered as an entirety
by his personal representatives after his death. Daniels v.
Newton, 114 Mass. 530, decides that an absolute refusal to
perform a contract, before the performance is due by the
terms of the contract, is not a present breach of the contract
for which any action can be maintained; but it does not de-
cide that an absolute refusal tc perform a contract, after the
time and under the conditions in which the plaintiff is entitled
to require performance, is not a breach of the contract, even
although the contract is by its terms to continue n the future.”
133 Mass. 75, 76. It is proper to remark that the point de-
cided in Danicls v. Newton was left open in Dingley v. Oler,
117 U. S. 490, 503, and has never been brought into judgment
in this court.
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So in Selell v. Plumb, 55 N. Y. 592, the action was by a
woman, for a breach of an oral contract, by which the de-
fendant’s testator agreed to support the plaintiff during her
life, and she agreed to render what services she could towards
paying for her support. The contract was carried out for some
years; and the defendant then turned her away, and retused
tosupport her. At the trial the judge, against the defendant’s
objection, admitted in evidence the Northampton tables of life
annuities, to show the probabilities of life at the plaintiff’s
age; and instructed the jury that, if the plaintiff was turned
out in violation of the contract, without any misconduct on
her part, she was entitled to recover damages from the breach
of the contract to the time of trial, deducting what wages she
might have earned during that time; and also to recover for
her future support and maintenance, as to which the jury were
instructed as follows : “ Y our verdict is all she can ever recover,
no matter how long she may live. That ends the contract be-
tween these parties; and you will decide, considering her age,
her health, her condition 1n life, and the circumstances under
which she is placed, how long she will probably live, and how
much services she can probably perform in the future, and say
how much more it will cost her to support herself than she
will be able to earn, and allow her to recover for such sum.”
The verdict was for the plaintiff, and judgment was ren-
dered thereon. The defendant appealed, contending that, if
the plaintiff was entitled to recover at all, she could only re-
cover for the time prior to the commencement of the action,
or, at most, to the time of trial; and that, as to the future,
it was impossible to ascertain the damages, as the duration of
life was uncertain, and a further uncertainty arose from the
future physical condition of the person. DBut the Court of
Appeals, in an opinion delivered by Judge Grover, affirmed
the judgment, saying: “ Here the contract of the testator
was to support the plaintiff during her life. That was a con-
tinuing contract during that period; but the contract was
entire, and a total breach put an end to it, and gave the plain-
tiff a right to recover an equivalent in damages, which equiva-
lent was the present value of her contract.” “It may be
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further remarked that in actions for personal injuries the
constant practice is to allow a recovery for such prospective
damages as the jury are satisfied the party will sustain, not-
withstanding the uncertainty of the duration of his life and
other contingencies which may possibly affect the amount.”
55 N. Y. 597, 598. See also Remelee v. Hall, 31 Vermont,
582 ; Sutherland v. Wyer, 67 Maine, 64.

In Zastern Tennessee de. Railroad v. Staub, 7 Lea, 397, the
facts were singularly like those in the case at bar. The plain-
tiff, having, while in the employ of the defendant railroad com-
pany as an engineer, and in the discharge of his duties as such,
received serious injuries by a collision between his locomotive
engine and another train, and having brought an action to
recover damages for those injuries, an agreement, by way
of compromise, was entered into, by which, in consideration
of the plaintiff’s agreeing to dismiss his suit, the defendant
agreed to pay the costs thereof and the plaintiff’s attorney’s
fee and physician’s bills ; and further agreed to retain him in
its employ, the plaintiff working when, in his own opinion, he
was able to do so, and performing only such services as in his
disabled condition he might be able to perform ; the defend-
ant agreed to pay him a certain specified sum per day, regular
wages paid to machinists, whether he labored or not; and the
contract was to continue as long as the injuries should last.
For some time after this agreement, the plaintiff continued,
at intervals, to perform light work for the defendant, receiv-
ing pay, however, only for the time he actually worked ; and
the defendant then denied any liability under the agreement,
and refused to allow the plaintiff to continue the service under
it. The Supreme Court of Tennessee held that the plaintiff
was entitled to recover in one action the entire damages, not
only for wages already due and unpaid, but also damages to
the extent of the benefit that he would probably have realized
under the contract; and, speaking by Judge McFarland, said:
“It is a mistake to suppose, as has been done in argument,
that because, in estimating the damages, we look to the
probable course of events after the suit is brought, we are
therefore allowing damages that accrue after the action is
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brought. The right to recover damages accrues upon the
breach of the contract. But the rule of damages in such
cases is what would have come to the plaintiff under the con-
tract had it continued, less whatever the plaintiff might earn
by the exercise of reasonable and proper diligence on his part ;
and, of course, in ascertaining this, we must look to a time sub-
sequent to the breach, and in some cases to a time subsequent
to the bringing of the smit. Nor is it any objection to the
recovery, that in this case the damages are difficult to ascer-
tain, depending upon contingent and uncertain events. There
are many cases In which the damages are uncertain and diffi-
cult to ascertain, and, in fact, cannot be ascertained with cer-
tainty, but this has never been regarded as a sufficient reason
for denying all relief.” 7 Lea, 406.

These cases appear to this court to rest upon sound prin-
ciples, and to afford correct rules for the assessment of the
plaintiff’s damages in the case at bar.

The legal effect of the contract sued on, as has been seen,
was that the defendant promised to pay the plaintiff certain
wages, and to furnish him with certain supplies, so long, at
least, as his disability to work should continue; and the con-
sideration of these promises of the defendant was the plain-
tiff’s agreement to do for the defendant such work as he was
able to do, and his release of the defendant from all liability
in damages for the personal injuries which had caused his
disability.

The complaint alleged, and the plaintiff at the trial intro-
duced evidence tending to prove, that by those injuries he
was permanently disabled; that he was always ready and
offered to do for the defendant such work as he was able to
do, and labored at that work for such reasonable time as he
was able to work and bound to work under the contract ; and
that the defendant, without any reasonable ground therefor,
denied its obligation to pay the plaintiff the stipulated wages
longer than suited its pleasure, and, for six months before the
commencement of the action, disregarded the contract, and
refused to abide by it, and entirely abandoned the contract,
and dismissed the plaintiff from its services.
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If these facts were proved to the satisfaction of the jury,
the case would stand thus: The defendant committed an
absolute breach of the contract, at a time when the plaintitf
was entitled to require performance. The plaintiff was not
bound to wait to see if the defendant would change its deci-
sion, and take him back into its service ; or to resort to succes-
sive actions for damages from time to time; or to leave the
whole of his damages to be recovered by his personal repre-
sentative after his death. DBut he had the right to elect to
treat the contract as absolutely and finally broken by the de-
fendant; to maintain this action, once for all, as for a total
breach of the entire contract ; and to recover all that he would
have received in the future, as well as in the past, if the con-
tract had been kept. In so doing, he would simply recover
the value of the contract to him at the time of the breach,
including all the damages, past or future, resulting from the
total breach of the contract. The difficulty and uncertainty
of estimating damages that the plaintiff may suffer in the
future is no greater in this action of contract, than they
would have been if he had sued the defendant, in an action of
tort, to recover damages for the personal injuries sustained in
its service, instead of settling and releasing those damages by
the contract now sued on.

In assessing the plaintiff’s damages, deduction should, of
course, be made of any sum that the plaintiff might have
earned in the past or might earn in the future, as well as
the amount of any loss that the defendant had sustained by
the loss of the plaintiff’s services without the defendant’s fault.
And such deduction was provided for in the instruction asked
by the plaintiff and refused by the judge.

The questions of law presented by the defendant’s bill of
exceptions, allowed by the Cireunit Court of the United States,
are substantially like those above considered, and require no
further notice.

The result is, that the judgment of the Cireuit Court of Ap-
peals, sustaining the demurrer to the complaint, and reversing
the judgment of the Circnit Court of the United States, must
be reversed ; that the judgment of the Circuit Court of the
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United States must also be reversed, because of the ruling ex-
cepted to by the plaintiff; and that the case must be remanded
to that court, with directions to set aside the verdict and to
order a new trial.

Judgments of the Cireuwit Court of Appeals and of the
Circuit Court of the United States reversed, and case
remanded to said Circuit Court for further proceedings
in conformaty with the opinion of this court.

TOWSON ». MOORE.

APPEAL FROM THE COURT OF APPEALS OF THE DISTRICT OF
COLUMBIA.

No. 198. Argued January 23, 26, 1899, — Decided February 20, 1899.

In the case of a child’s gift of its property to a parent, the circumstances
attending the transaction should be vigilantly and carefully scrutinized
by the court, in order to ascertain whether there has been undue influence
in procuring it; but it cannot be deemed prima facie veid: the presump-
tion is in favor of its validity ; and, in order to set it aside, the court must
be satisfied that it was not the voluntary act of the donor.

The same rule as to the burden of proof applies with equal, if not greater,
force to the case of a gift from a parent to a child, even if the effect of
the gift is to confer upon a child, with whom the parent makes his home
and is in peculiarly close relations, a larger share of the parent’s estate
than will be received by other children or grandchildren.

The rule, that successive and concurrent decisions of two courts in the same
case upon a mere question of fact are not to he reversed unless clearly
shown to be erroneous, is equally applicable in equity and in admiralty.

THE case is stated in the opinion.

Mr. Franklin II. Mackey and Mr. A. H. Garland for appel-
lants!  Mr. R. C. Garland was on their brief.

Mr. Charles . Cragin for appellees.

Mz. Justicr Gray delivered the opinion of the court.

1 See Vol. 172, p. 651.
VOL. CLXXIII—2
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This was a bill in equity, filed April 16, 1896, in the Supreme
Court of the District of Columbia, by children of Leonidas C.
Campbell, the son of William H. Campbell, against the two
daughters of William H. Campbell, and against their husbands,
who were also executors of the wills of William II. Campbell
and of Mary I. Campbell, his widow and residuary devisee
and legatee, to set aside a gift made by her to their two
daughters, of thirteen United States bonds for $1000 each,
(five bearing interest at four and a half per cent, and eight at
four per cent,) as having been obtained from her by undue in-
fluence of themselves and their husbands; and for an account,
and for further relief.

After the filing of answers fully and absolutely denying
the undue influence charged in the bill, and of a general repli-
cation, the case was heard upon pleadings and proofs; and a
decree was entered dismissing the bill. The plaintiffs appealed
to the Court of Appeals of the District of Columbia, which
affirmed the decree. 11 App. D. C. 377. The plaintiffs then
appealed to this court. The leading and undisputed facts ot
the case were as follows:

William H. Campbell, an old resident of the city of Wash-
ington, died May 21, 1881, leaving a will, dated March 16,
1878, and duly admitted to probate, by which, after reciting
that he had provided for his son, Leonidas C. Campbell, by
establishing him in business, he gave a legacy of $5000 to each
of his two daughters, Julia, wife of Alexander W. Russell,
and Christiana, wife of Frederick L. Moore, and an annuity
of §500 for life to his sister, Eloise A. Campbell; and devised
and bequeathed all the rest and residue of his estate in fee to
his wife, Mary I. Campbell, or, if she should not survive him,
to his three children as tenants in common, the children of
any child dying before him to take their parent’s share; and
appointed his son and his son in law Moore executors of his
will. His son died August 15, 1878; and the testator, by a
codicil dated September 7, 1878, and likewise admitted to
probate, ratified and confirmed his will in all respects, except
in appointing both his sons in law and one Maury executors
thereof.
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s wife and daughters survived him. Ilis son had died
intestate, and leaving a widow, Mary K. Campbell, and seven
children, six of whom were the plaintiffsin thisbill. The seventh
child had died, leaving two children, who were made defend-
ants, but were never served with process or otherwise brought
into the case.

Upon the death of William H. Campbell, his executors, for
the purpose of paying the annuity bequeathed by him to his
sister, set apart the aforesaid United States bonds, of the par
value of $13,000, and kept them intact during the life of the
annuitant. She died October 1, 1885, and the bonds then
became part of the residue of the estate bequeathed to his
widow, Mary I. Campbell. On October 5, 1885, the bonds
were transferred to her on the books of the Treasury Depart-
ment; and on the next day, October 6, 1885, their market
value then being about $15,000, she made a gift of them in
equal shares to her two daughters, Mrs. Russell and Mrs.
Moore.

After the death of her husband in 1881, Moore was her
business agent ; and she resided alternately with one or the
other of her two daughters, living on affectionate and confi-
dential terms with them and their husbands; and at the times
of the gift in question, and of her death, was at the house of
Mr. and Mrs. Moore in Georgetown. She died August 6,
1893, aged ninety-one years, and leaving a will, dated May 26,
1882, and duly admitted to probate, by which, after some small
legacies, she devised and bequeathed all the residue of her
estate, in equal thirds, to her two daughters and the seven
children of her deceased son ; and appointed her sons in law
Russell and Moore executors of her will.

It was contended by the plaintiffs that the Court of Ap-
peals erred in holding that the burden of proving undue influ-
ence was upon them; and it was argued that, by reason of the
confidential relations between the donor and the donees, the
burden of proof was shifted upon the latter to prove the valid-
ity of the gift of the bonds. But the ruling of the Court of
Appeals in this respect is supported by the decisions of this
court, as will appear by an examination of those decisions.
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In the leading case of Jenkins v. Pye, 12 Pet. 241, in which
this court, at January term 1838, declined to set aside, for
undue influence, a deed of real estate made by a daughter,
shortly after coming of age, to her father, the court, speaking
by Mr. Justice Thompson, said: “The grounds mainly relied
upon to invalidate the deed were, that being from a daughter
to a father rendered it, at least prima facie, void ; and if not
void on this ground, it was so because it was obtained by the
undue influence of paternal authority. The first ground of
objection seeks to establish the broad principle that a deed
from a child to a parent, conveying the real estate of the
child, onght, upon considerations of public policy growing out
of the relations of the parties, to be deemed void; and numer-
ous cases in the English chancery have been referred to, which
are supposed to establish this principle.” “It becomes the
less necessary for us to go into a critical examination of the
English chancery doctrine on this subject, for, should the cases
be found to countenance it, we should not be disposed to
adopt or sanction the broad principle contended for, that the
deed of a child to a parent is to be deemed prima facie void.
It is undoubtedly the duty of courts carefully to watch and
examine the circumstances attending transactions of this kind,
when brought under review before them, to discover if any
undue influence has been exercised in obtaining the convey-
ance. But to consider a parent disqualified to take a volun-
tary deed from his child without consideration, on account of
their relationship, is assuming a prineciple at war with all filial,
as well as parental, duty and affection; and acting on the
presumption that a parent, instead of wishing to promote the
interest and welfare [of], would be seeking to overreach and
defraud his child. Whereas the presumption ought to be, in
the absence of all proof tending to a contrary conclusion, that
the advancement of the interest of the child was the object in
view ; and to presume the existence of circumstances conduc-
ing to that result.” 12 Pet. 253, 254.

Mr. Justice Story (who had concurred in that judgment)
in the last edition of his Commentaries on Equity J urispru-
dence which underwent his revision, and which was published
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in 1846, after his death, stated the doctrine on the subject as
follows: “The natural and just influence which a parent has
over a child renders it peculiarly important for courts of jus-
tice to watch over and protect the interests of the latter; and
therefore all contracts and conveyances, whereby benefits are
secured by children to their parents, are objects of jealousy,
and if they are not entered into with scrupulous good faith,
and are not reasonable under the circumstances, they will be
set aside, unless third persons have acquired an interest under
them ; especially where the original purposes for which they
have been obtained are perverted, or used as a mere cover.
But we are not to indulge undue suspicions of jealousy, or to
make unfavorable presumptions as a matter of course in cases
of this sort.” And he supported this statement by large quo-
tations from the opinion of Mr. Justice Thompson in Jenkins v.
Pye. 1 Story Eq. Jur. (4th ed.) § 309.

In Zaylor v. Taylor, 8 How. 183, decided at January term
1850, after the deaths of Justices Thompson and Story, the
opinion of Mr. Justice Thompson in Jenkins v. Pye and the
passage in Mr. Justice Story’s Commentaries (omitting the last
clause, which was not in the earlier editions,) were quoted by Mr.
Justice Daniel as laying down the true rule upon the subject.
While some expressions of that learned judge might seem to
construe those authorities too strongly in favor of presuming
undue influence, the decision in that case, setting aside a deed
made by a daughter to her father soon after her coming of
age, ultimately proceeded upon overwhelming proof of undue
influence, derived in part from the testimony of witnesses to
significant facts; in part from evidence conclusively showing
that nearly all the statements in the deed itself were utterly
false; and in part from a letter, written to the father by the
daughter, a few days before executing the deed, and while
they were living under the same roof, which, as the court de-
clared, clearly appeared upon its face to be “a fabrication,
designed to conceal the very facts and circumstances which it
palpably betrays,” and “ not the production of an inexperienced
girl, but of a far more practised and deliberate author.”

It has since, more than once, been recognized by this court
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that “the influence for which a will or deed will be annulled
must be such as that the party making it has no free will, but
stands in vinculis.”  Conley v. Nailor, (1886) 118 U. 8. 127,
134; Ralston v. Turpin, (1889) 129 U. 8. 663, 670. See also
Mackall v. Mackall, (1890) 135 U. 8. 167, 172, 173.

In Ralston v. Turpin, just cited, in which the object of the
bill was to set aside deeds made to an agent by his principal,
this court, speaking by Mr. Justice IHarlan, recognized the
rule of law that “gifts procured by agents, and purchases
made by them, from their principals, should be scrutinized
with a close and vigilant suspicion;” and conceded that in the
case then before the court the agent held such relations, per-
sonal and otherwise, to the principal, as would enable him to
exercise great influence over the latter in respect to the mode
in which his property should be managed; that the principal
trusted the agent’s judgment as to matters of business more
than the judgment of any other man; and that he had an
abiding confidence in the agent’s integrity, as well as in his
desire to protect his interests. Notwithstanding all this, the
bill was dismissed, because the plaintiff had failed to show
that the deeds were obtained by undue influence, but, on the
contrary, it appeared by the great preponderance of the evi-
dence that “although their execution may have been induced,
not unnaturally, by feelings of friendship for, and gratitude
to, the defendant Turpin, the grantor acted upon his own in-
dependent, deliberate judgment, with full knowledge of the
nature and effect of the deeds. It was for the donor, who
had sufficient capacity to take a survey of his estate, and to
dispose of it according to an intelligent, fixed purpose of his
own, regardless of the wishes of others, to determine how far
such feelings should control him when selecting the objects of
his bounty.” 129 U. 8. 675-677.

In Mackall v. Mackall, above cited, in which it was at
tempted to set aside a deed from a father to his son, it ap-
peared that for twenty years the father and mother had been
separated, and this son had remained with the father, taking
his part, and assisting him in his affairs, and the other chil-
dren had gone with the mother and taken her part in the




TOWSON v. MOORE.
Opinion of the Court.

family differences. This court, in the opinion delivered by
Mzr. Justice Brewer, speaking of the contention that the exe-
cution of the deed was induced by undue influence, said: “In
this respect, reference was made to the long intimacy between
father and son, the alleged usurpation by the latter of absolute
control over the life, habits and property of the former, efforts
to prevent others during the last sickness of the father from
seeing him, and the subjection of the will of the father to
that of the son, manifest in times of health, naturally stronger
in hours of sickness. A confidential relation between father
and son is thus deduced, which, resembling that between client
and attorney, principal and agent, parishioner and priest, com-
pels proof of valuable consideration and bona fides in order to
sustain a deed from one to the other. DBut while the relation-
ships between the two suggest influence, do they prove undue
influence?” In giving a negative answer to that question,
the court affirmed the following propositions: “Influence
gained by kindness and affection will not be regarded as
undue, if no imposition or fraud be practised, even though
it induce the testator to make an unequal and unjust dispo-
sition of his property in favor of those who have contributed
to his comfort and ministered to his wants, if such disposition
is voluntarily made. Confidential relations existing between
the testator and beneficiary do not alone furnish any pre-
sumption of undue influence.”” ¢ That the relations between
this father and his several children, during the score of years
preceding his death, naturally inclined him towards the one
and against the others is evident, and to have been expected.
It would have been strange if such a result had not followed ;
but such partiality towards the one, and influence resulting
therefrom, are not only natural, but just and reasonable, and
come far short of presenting the undue influence which the
law denounces. Right or wrong, it is to be expected that a
parent will favor the child who stands by him, and give to
him, rather than the others, his property. To defeat a con-
veyance under those circumstances, something more than the
natural influence springing from such relationship must be
shown ; imposition, fraud, importunity, duress, or something
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of that nature, must appear; otherwise, that disposition of
property which accords with the natural inclinations of the
human heart must be sustained.” 135 U. S. 171-173.

The principles established by these authorities may be
summed up as follows: In the case of a child’s gift of its
property to a parent, the circumstances attending the trans-
action should be vigilantly and carefully scrutinized by the
court, in order to ascertain whether there has been undue
influence in procuring it; but it cannot be deemed prima
Jacie void ; the presumption is in favor of its validity; and,
in order to set it aside, the court must be satisfied that it was
not the voluntary act of the donor. The same rule as to the
burden of proof applies with equal, if not greater force to the
case of a gift from a parent to a child, even if the effect of
the gift is to confer upon a child, with whom the parent
makes his home and is in peculiarly close relations, a larger
share of the parent’s estate than will be received by other
children or grandchildren.

Applying these principles to the case at bar, it is beyond
doubt that the relations in which Mary I. Campbell stood
to her daughters and their husbands afford no ground for
putting upon them the burden of disproving undue influ-
ence.

Upon the question whether undue influence was in fact
exercised, the record contains a mass of conflicting testimony,
which is satisfactorily considered in the opinion of the Court
of Appeals, and which it would serve no useful purpose to dis-
cuss anew.

A series of decisions of this court has established the rule,
that successive and concurrent decisions of two courts in the
same case, upon a mere question of fact, are not to be re-
versed, unless clearly shown to be erroneous. This rule, more
often invoked in admiralty cases, is yet equally applicable to
appeals in equity. Dravo v. Fabel, 132 U. 8. 487, 490; Stuart
v. Hayden, 169 U. 8. 1, 14; Baker v. Cummings, 169 U. S.
189, 198.

There is one document, however, in the record, which was
the subject of so much argument at the bar, that a brief notice
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of it, and of the circumstances under which it was drawn up,
will not be out of place.

The defendants, at the hearing, introduced in evidence a
writing signed by Mary I. Campbell, and in the following
terms: “Georgetown, D. C., October 6, 1885. I have to-day
voluntarily, without suggestion from any one, given to my two
daughters the 4% and 4 per cent United States bonds coming
to me from the estate of my husband, amounting to thirteen
thousand dollars at par, thus equalling their share with the
amount received by their brother and his family.” There
was evidence tending to show that this writing was drawn up
and signed at the request of Mrs. Moore, and delivered to her,
on the day of its date, and had since been kept by her.

It was argued, in behalf of the plaintiffs, that the procuring
of this paper, containing the unusual and suspicious decla-
ration that the gift of the bonds was made “voluntarily,
without suggestion from any one,” together with the long
concealment of the paper from the plaintiffs, was strong evi-
dence of an intent to back up a fraudulent transaction.

But this argument is fully met by evidence that the reason
for the execution of this paper was that, three or four years
before, Mary K. Campbell, the mother of the plaintiffs, had
made an unfounded charge that Mrs. Moore had by undue in-
fluence procured the insertion of the legacies to herself and
her sister in their father’s will; and had only desisted from
that charge upon receiving from Mary I. Campbell a written
statement that it was “false in every particular.” Under
such circumstances, no suspicion of undue influence can arise
out of the execution of the writing of October 6, 1885 ; or out
of its not having been disclosed to the plaintiffs, which may
well have been in order to prevent stirring up anew a family
quarrel. 1In this respect, as in most others, the case wholly
differs from that of Zaylor v. Taylor, 8 How. 183, on which
the plaintiffs rely.

Upon a careful examination of the whole evidence, aided
by the able and thorough arguments of counsel, no sufficient
ground appears for reversing the decree dismissing the bill.

Decree affirmed.
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ERROR TO THE SUPREME COURT OF THE STATE OF ILLINOIS.
No. 123. Submitted January 12, 1899. — Decided February 20, 1899.

A record in the Department at Washington of the approval by the Presi-
dent of a deed made by an Indian to convey lands held by him subject to
the provision in the treaty of Prairie du Chien that it was never to be
leased or conveyed without the permission of the President, is notice to
all concerned from the time it was made, and is similar, in effect, to a
patent issued by the President for lands that belong to the Government,
which is not required to be recorded in the county where the land is
located.

The recording of a deed of such land, made without previous approval of
the President, is notice of the grantee’s title to subsequent purchasers;
and, when approved, operates to divest the title of the grantor as against
a subsequent grantee.

Truis was an action of ejectment brought by Aquila II.
Pickering against John A. Lomax and William Kolze to
recover possession of two parcels of land in Cook County,
Illinois, which had originally been granted by the United
States to certain Indians under the treaty of Prairie du Chien,
of July 29, 1829.

This case was before this court upon a former hearing, Pict-
ering v. Lomaz, 145 U. 8. 310, the report of which contains
a full statement of the facts, which need not be here repeated.
Upon that hearing the judgment of the Supreme Court of
Illinois was reversed, and the case remanded for a new trial,
which resulted in a judgment for Pickering, the plaintiff, and
in an affirmance of that judgment by the Supreme Court of
Hlinois. ZLomawx v. Pickering, 165 Illinois, 431. To review
this judgment a second writ of error was sued out from this
court.

Mr. John M. . Burgett for plaintiff in error. Mr. James
Maher and Mr. A. W. Browne were on his brief.

Mr. John P. Ahrens for defendant in error.
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Mg. Justice Brown, after making the above statement,
delivered the opinion of the court.

The common source of title in this case was Alexander
Robinson, an Indian, to whom the lands were patented by
President Tyler, December 28, 1843, under the provisions of
Arxt. IV of the treaty of Prairie du Chien, 7 Stat. 320, subject
to the following proviso : “ But never to be leased or conveyed
by him,” (the grantee,) ‘“ them, his or their heirs, to any person
whatever, without the permission of the President of the
United States.”” The lands were subsequently allotted and
set off to Joseph Robinson, one of the patentee’s children, by
a decree in partition of the Cook County Court of Common
Pleas.

Pickering claimed title through a deed from Joseph Robin-
son and wife to John F. Horton, dated August 3, 1858,
recorded July 16, 1861, but without the approval of the Pres-
ident endorsed thereon. The deed was, however, submitted
to and approved by the President, January 21, 1871, and a
certified copy of the deed with such approval recorded March
12, 1873.

Lomax’s title was by deed from Joseph Robinson to Alex-
ander McClure, dated November 22, 1870, submitted fo and
approved by the President, February 24, 1871, and recorded
March 11, 1871, in Cook County.

Upon the first trial, plaintiff’s chain of title being proved
the defendant Lomax introduced no evidence, but at the close
of plaintiff’s testimony moved that the case be dismissed upon
the ground that the deed of August 3, 1858, from Joseph Robin-
son and wife to Horton was made in direct violation of the
terms of the patent, which required the approval of the Presi-
dent to the conveyance. This motion was granted, the court
being of opinion that Robinson had no authority to convey
without obtaining prior permission of the President, and that
’Fhe subsequent approval of the deed was invalid. Thereupon
Judgment was rendered for the defendant, which was affirmed
by the Supreme Court of Illinois. 120 Illinois, 289, 293.

The case was reversed by this court upon the ground that
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the approval subsequently given by the President to the con-
veyance was retroactive, and was equivalent to permission
before execution and delivery. The case went back for a
new trial, when Lomax put in evidence the title above stated,
relying upon a sentence in the opinion of this court to the
effect that if, after executing this deed, Robinson had given
another to another person with the permission of the Presi-
dent, a wholly different question would have arisen.” J udg-
ment having been rendered for the plaintiff, the case was
again taken to the Supreme Court of the State, which was of
opinion that the defendant did not stand in the relation of a
bona fide purchaser to the property.

It will be observed that the deed to Horton of August 3,
1858, antedated the deed to McClure of February 22, 1870, by
more than twelve years, and was recorded July 16, 1861, while
the deed to McClure was recorded March 11, 1871, nearly ten
years thereafter. The deed to Horton also antedated the deed
to McClure in the approval of the President by about a month,
viz.: Horton, January 21, 1871; McClure, February 24, 1871.

Defendant, however, relies upon the fact that the McClure
deed was recorded with the approval of the President en-
dorsed thereon March 11, 1871, while plaintiff’s deed with
such approval was not recorded until March 12, 1873. The
real question then is whether the recording of the Horton
deed of July 16, 1861, without the approval of the President
endorsed thereon, was notice of plaintiff’s title to subsequent
purchasers.

By section 30 of the conveyancing act of Illinois, it is pro-
vided that “all deeds, mortgages and other instruments in
writing which are authorized to be recorded shall take effect
and be in force from and after the time of filing the same for
record, and not before, as to all creditors and subsequent pur-
chasers, without notice, and all such deeds and title papers
shall be adjudged void as to all such creditors and subsequent
purchasers without notice until the same shall be filed for
record.”

The Supreme Court of Illinois was of opinion that the deed
to Horton was entitled to record, although it had not received
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the approval of the President. In delivering the opinion of
the court Mr. Justice Craig observed: ¢ As respects the ap-
proval of the President, required by the treaty and the pro-
vision in the patent to render the deed effectual, we do not
think the recording laws have any bearing upon it. There
was a record of the approval of the President in the Depart-
ment at Washington, and that record was notice to all con-
cerned from the time it was made, and we do not think the
recording laws of the State require a copy of that record to
be recorded in the recorder’s office where the land is located.
A record of that character is similar to a patent issued by the
President for lands that belong to the Government, which is
not required to be recorded in the county where the land is
located.”

Even if this be not a construction of the state statute bind-
ing upon us, and decisive of the case, we regard it as a correct
exposition of the law.

The deed is an ordinary warranty deed upon its face, signed
by the parties, and regularly acknowledged before a justice
of the peace. There was nothing to apprise the recorder of
any want of authority to convey, or to justify him in refusing
to put the deed on record. Whether the grantors had au-
thority to make the deed as between themselves and the
grantees, or subsequent purchasers, is a matter which did not
concern him. Though the deed might be impeached by show-
ing that the grantor had no such authority, the record was
notice to subsequent purchasers that they had at least at-
tempted to convey their interests.

A deed may be void by reason of theinfancy or coverture of
the grantors, and yet may be, under the laws of the State,
entitled to record and notice to subsequent purchasers. While
the record of a void deed is of no greater effect than the deed
itself, and is not such notice as will give protection to a bona
Jide purchaser, yet it may, under certain circumstances, be a
notice to intending purchasers, or third persons, that the
grantor has intended and undertaken to convey his title.
Thus, in Morrison v. Brown, 83 Illinois, 562, a deed of trust
executed by a married woman, her husband not uniting therein,
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to secure the purchase money of the property, though void as a
conveyance, was nevertheless held to be an instrument in writ-
ing relating to real estate within the statute of Illinois, and,
when recorded, constructive notice to all subsequent pur-
chasers of the lien of the original vendor upon the same for
the unpaid price. The court took the ground that while mar-
ried women had no force or power to create a lien, subsequent
purchasers occupied the same position as they would have
done had the instrument been read to them before they be-
came interested in the question.

So, in Tefft v. Munson, 57 N. Y. 97, the record of a mort-
gage prior to the acquisition of title by the grantor was held
to be constructive notice to a subsequent purchaser in good
faith, and under the recording act, giving it priority to the
title. See also United States Ins. Co. v. Shriver, 3 Md.
Ch. 381; Alderson v. Ames, 6 Maryland, 52; Stevens v.
Iampton, 46 Missouri, 404.

In this case however, it appears from McClure’s own state-
ment that when Robinson came to him in 1870 to sell him his
right to the land, he told him that he had already sold the
premises, but without the approval of the President, and that
McClure sent his own attorneys to examine the record. He
thus had not only constructive but actual notice of the Horton
deed.

The approval of the President was no proper part of the
deed. The language of the restriction in the original patent
was “ but never to be leased or conveyed by him, [the grantee, ]
them, his or their heirs, to any person whatever, without the
permission of the President of the United States.” Iow that
permission should be obtained or expressed is left undeter-
mined by the proviso. We see no reason why it might not
have been by a memorandum at the foot of the petition for
approval, or even by a letter to that effect. The essential fact

“was that permission should be obtained and expressed in some
form, of which, in all probability, a record was kept in the
Department.

Indeed, we think it sufficiently appears that at the time the

deed to McClure was approved by the President, February 24,
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1871, there was on file in Washington the approval of the
President of the prior deed to Horton. There was put in
evidence a certificate of the Commissioner of Indian Affairs,
signed March 7, 1896, to a certified copy of the Horton deed,
with an affidavit as to the loss of the original, a further affida-
vit that the sale was an advantageous one for Robinson, and
the approval of the President, dated January 21, 1871. It
does not directly appear when the approval of the President
was put on file in the office of the Commissioner, but we think
the presumption is that it was filed as of its date. There was
nothing requiring that this approval should be filed in the
recorder’s office in Cook County, and when McClure took his
deed of November 22, 1870, and obtained the approval of the
President of February 24, 1871, he took it with the chance
that the Horton deed had already been approved, and that the
power of the President had been exhausted. The approval
by the President of his deed was doubtless an inadvertence,
and, in view of the fact that he had already approved the
Horton deed, a nullity. By his approval of the first deed the
title of Robinson was wholly divested, and there was nothing
left upon which a subsequent approval could operate, unless
we are to assume that such subsequent approval in some way
revested the title in Robinson and passed it to McClure. No
new delivery was necessary to pass the title to Horton. United
States v. Schurz, 102 U. 8. 878 ; Bicknell v. Comstock, 113 U. 8.
149 Gilmore v. Sapp, 100 Illinois, 297 ; Bruner v. Manlove,
1 Scam. 156. No injustice was done to McClure, since he
already had notice, both by the record and by Robinson’s
statement, that he had conveyed the land, and an examination
of the record in Washington would doubtless have shown that
the prior deed had received the approval of the President.
The two deeds stand in the relation of two patents for the
same land, the second of which is uniformly held to be void.
There is nothing in the fact that the partition proceedings,
under which Robinson obtained title to the land in dispute,
were not approved by the President. Not only were these
partition proceedings set forth as a part of the record of the
case at the time he approved the Horton deed, but as already
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held in the prior case, (p. 316,) such approval was retroactive,
and operated as if it had been endorsed upon the deed when
originally given, and enured to the benefit of Horton and his
grantee, “not as a new title acquired by a warrantor subse-
quent to his deed enures to the benefit of the grantee, but as
a deed imperfect when executed, may be made perfect as of
the date when it was delivered.”

The judgment of the Supreme Court of Illinois is therefore

Affirmed.

WILSON ». EUREKA CITY.

ERROR TO THE SUPREME COURT OF THE STATE OF UTAH.
No. 142, Submitted January 17, 1899. — Decided February 20, 1899.

Section 12 of ordinance No. 10, of Eureka City, providing that ¢ No person
shall move any building or frame of any building, into or upon any of
the public streets, lots or squares of the city, or cause the same to be
upon, or otherwise to obstruct the free passage of the streets, without
the written permission of the mayor, or president of the city council, or
in their absence a councillor. A violation of this section shall on convic-
tion, subject the offender to a fine of not to exceed twenty-five dollars,”
is not in conflict with the provisions of the Constitution of the United
States.

Secrion 12 of ordinance number 10 of Eureka City, Utah,
provided as follows:

“No person shall move any building or frame of any build-
ing, into or upon any of the public streets, lots or squares of
the city, or cause the same to be upon, or otherwise to obstruct
the free passage of the streets, without the written permission
of the mayor, or president of the city council, or in their ab-
sence a councillor. A violation of this section shall on convic-
tion, subject the offender to a fine of not to exceed twenty-five
dollars.”

The plaintiff in error was tried for a violation of the ordi-
nance in the justice’s court of the city. He was convicted and
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sentenced to pay a fine of twenty-five dollars. Ie appealed
to the district court of the first judicial district of the Terri-
tory of Utah.

On the admission of Utah into the Union the case was
transferred to the fifth district court of Juab County, and
there tried on the 24th of October, 1896, by the court without
a jury, by consent of the parties.

Section 12, supra, was offered and admitted in evidence.
Plaintiff in error objected to it on the ground that it was re-
pugnant to section 1 of article 14 of the Constitution of the
United States, in that it delegated an authority to the mayor
of the eity, or in his absence to a councillor.

There was also introduced in evidence an ordinance estab-
lishing fire limits within the city, providing that no wooden
buildings should be erected within such limits except by
the permission of the committee on building, and providing
further for the alteration and repair of wooden buildings al-
ready erected. The ordinance is inserted in the margin.!

1 SectioN 1. That the following boundaries are hereby established as the
fire limits of Kureka City, to wit: Commencing at a point on Main street of
said city, where said street crosses the Union Pacific Railway track, and
opposite or nearly opposite, the Keystone hoisting works, thence running
in an easterly direction along said Main street to a point where said street
intersects the road or street easterly of the site now occupied by the M. E.
Church building ; the northerly and southerly boundaries of said fire limits
to be two hundred feet on each side of said Main street for said distance.

Skc. 2. Every building hereafter within the fire limits of said city shall
be of brick, stone, iron or other substantial and incombustible material,
and only the following wooden buildings shall be allowed to be erected, ex-
cept as hereinafter provided, viz.: Sheds to facilitate the erection of au-
thorized buildings, coal sheds not exceeding ten feet in height, and not to
exceed one hundred feet in area, and privies not to exceed thirty feet in
area and ten feet in height, and all such sheds and privies shall be separate
structures : Provided, That any person desiring to erect a building of other
materjal than those above specified within said fire limits, shall first apply
to the committee on building within said fire limits of the city for permis-
sion s0 to do, and if the consent of the committee on building within said
fire limits shall be given, they shall issue a permit, and it shall thereupon
be lawful to erect such building under such regulations and restrictions as
the committee on building within said fire limits may provide.

Skc. 8. Any wooden building already within said fire limits shall only be
altered or repaired in such a manner that neither area nor height be in-
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The evidence showed that the plaintiff in error was the
owner of a wooden building of the dimensions of twenty by
sixteen feet, which was used as a dwelling house. It was con-
structed prior to the enactment of the ordinances above men-
tioned. The evidence further showed that plaintiff in error
applied to the mayor for permission to move the building
along and across Main street in the city, to another place
within the fire limits. The mayor refused the permission,
stating that if the desire was to move it outside of the fire
limits permission would be granted. Notwithstanding the
refusal, the plaintiff in error moved the building, using blocks
and tackle and rollers, and in doing so occupied the time be-
tween eleven A.m. and three r.m. At the place where the
building stood originally the street was fifty feet from the
houses on one side to those on the other — part of the space
being occupied by sidewalks, and the balance by the travelled
highway. The distance of removal was two hundred and six
feet long and across Main street. Eureka City was and is
a mining town, and had and has a population of about two

thousand. It was admitted that the building was moved with
reasonable diligence.
The plaintiff in error was again convicted. From the judg-

creased without the consent of the said committee on building within said
fire limits.

Skc. 4. The said committee on building within said fire limits shall have
the power to stop the construction of any building, or the making of altera-
tions or repairs on any building where the same is being done in violation
of the provisions of this ordinance, and any owner, architect or builder,
or others who may be employed, who shall assist in violation of non-com-
pliance with the provisions of this ordinance shall be subject to a fine for
every such violation or non-compliance, of not less than ten nor more than
one hundred dollars.

Skc. 5. That there shall be a committee consisting of three members
of the council appointed by the mayor and confirmed by the council, to
be known as the ‘‘ committee on building within the fire limits of Eureka
City,” and that said committee be appointed immediately upon the taking
effect of this ordinance.

Skc. 6. This ordinance shall take effect and be in force from and after its
first publication in the Tintic Miner.

Passed and approved June 4, 1894.
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ment of conviction he appealed to the Supreme Court of the
State, which court affirmed the judgment, and to the judg-
ment of affirmance this writ of error is directed.

Eureka City has no special charter, but was incorporated
under the general incorporation act of March 8, 1888, and
among the powers conferred by it on city councils are the
following :

“10, To regulate the use of streets, alleys, avenues, side-
walks, crosswalks, parks and public grounds.

“11. To prevent and remove obstructions and encroach-
ments upon the same.”

The error assigned is that the ordinance is repugnant to
the Fourteenth Amendment of the Constitution of the United
States, because “thereby the citizen is deprived of his prop-
erty without due process of law,” and “the citizen is thereby
denied the equal protection of the law.”

Mr. J. W. N. Whitecotton for plaintiff in error.
Mr. P. L. Williams for defendant in error.

Mg. Justice McKENNa, after stating the case, delivered the
opinion of the court.

Whether the provisions of the charter enabled the council
to delegate any power to the mayor is not within our compe-
tency to decide. That is necessarily a state question, and we
are confined to a consideration of whether the power con-
ferred does or does not violate the Constitution of the United
States.

It is contended that it does, because the ordinance commits
tbe rights of the plaintiff in error to the unrestrained discre-
tion of a single individual, and thereby, it is claimed, removes
them from the domain of law. To support the contention the
following cases are cited : Matter of Frazee, 63 Michigan, 396 ;
State ex rel. Garrabad v. Dering, 8¢ Wisconsin, 585 ; Ander-
son v. Wellington, 40 Kansas, 173 ; Baltimore v. Radecke, 49
Maryland, 217; Chicago v. Trotter, 136 Tllinois, 430.
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With the exception of Baltimore v. Radecke, these cases
passed on the validity of city ordinances prohibiting persons
parading streets with banners, musical instruments, etc., with-
out first obtaining permission of the mayor or common council
or police department. Iuneral and military processions were
excepted, although in some respects they were subjected to
regulation. This discrimination was made the basis of the de-
cision in State ex rel. Garrabad v. Dering, but the other cases
seem to have proceeded upon the principle that the right of
persons to assemble and parade was a well-established and
inherent right, which could be regulated but not prohibited
or made dependent upon any officer or officers, and that its
regulation must be by well-defined conditions.

This view has not been entertained by other courts or has
not been extended to other instances of administration. The
cases were reviewed by Mr. Justice McFarland of the Su-
preme Court of California in Zn re Flaherty, 105 California,
538, in which an ordinance which prohibited the beating of
drums on the streets of one of the towns of that State “with-
out special permit in writing so to do first had and obtained
from the president of the board of trustees,” was passed on
and sustained. Summarizing the cascs the learned justice
said :

“Statutes and ordinances have been sustained prohibiting
awnings without the consent of the mayor and aldermen
(Pedrick v. DBailey, 12 Gray, 161); forbidding orations,
harangues, etc., in a park without the prior consent of the
park commissioners (Commonwealth v. Abrahams, 156 Mass.
57), or upon the common or other grounds, except by the per-
mission of the city government and committee (Commonwealth
v. Davis, 140 Mass. 485); ¢ beating any drum or tambourine,
or making any noise with any instrument for any purpose
whatever, without written permission of the president of the
village, on any street or sidewalk (Vance v. Hadfield, 22 N. Y.
858, 1003; 4 N. Y. Supp. 112); giving the right to manu-
facturers and others to ring bells and blow whistles in such
manner and at such hours as the board of aldermen or select
men may in writing designate (Szwyer v. Dawvis, 136 Mass
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939; 49 Amer. Rep. 27); prohibiting the erecting or repairing
of a wooden building without the permission of the board of
aldermen (/Zine v. The City of New Iaven, 40 Conn. 478);
authorizing harbor masters to station vessels and to assign
to each its place (Vanderbilt v. Adams, 7 Cow. 349); forbid-
ding the occupancy of a place on the street for a stand without
the permission of the clerk of Fanewl Hall Market (Vightin-
gale, petitioner, 11 Pick. 168); forbidding the keeping of swine
without a permit in writing {from the board of health (Quincy
v. Hennard, 151 Mass. 563); forbidding the erection of any
kind of a building without a permit from the commissioners
of the town through their clerk (Commissioners de. v. Covey,
74 Md. 262); forbidding any person from remaining within the
limits of the market more than twenty minutes unless per-
mitted so to do by the superintendent or his deputy (Common-
wealth v. Brooks, 109 Mass. 355).”

In all of these cases the discretion upon which the right
depended was not that of a single individual. It was not in
all of the cases cited by plaintiff in error, nor was their prin-
ciple based on that. It was based on the necessity of the
regulation of rights by uniform and general laws —a necessity
which is no better observed by a discretion in a board of alder-
men or council of a city than in a mayor, and the cases, there-
fore, are authority against the contention of plaintiff in error.
Besides, it is opposed by Dawis v. Massackusetts, 167 U. S. 43.

Davis was convicted of violating an ordinance of the city
of Boston by making a public address on the “Common,”
without obtaining a permit from the mayor. The conviction
was sustained by the Supreme Judicial Court of the Common-
wealth, 162 Mass. 510, and then brought here for review.

The ordinance was objected to, as that in the case at bar is
objected to, because it was “ in conflict with the Constitution
of the United States, and the first section of the Fourteenth
Amendment thereof.” The ordinance was sustained.

It follows from these views that the judgment of the Su-

preme Court of Utah should be and it is
Affirmed.
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McINTIRE ». PRYOR.

APPEAL FROM THE COURT OF APPEALS OF THE DISTRICT OF (0-
LUMBIA.

No. 109, Argued January 4, 5, 1899. — Decided February 20, 1899,

The facts in this case, as detailed in the statement of the case and the opin-
ion of the court, show that a gross fraud was committed by the plaintiffs
in error against the defendants, to dispossess them of the property in
question; and in view of the peculiar circumstances of the case, the
fraud, so glaring, the original and persistent intention of McIntire
through so many years to make himself the owner of the property, the
utter disregard shown of the rights of the plaintiff as well as of the
mortgagee, the false personation of Emma Taylor, and the fact that
the decree can do no harm to any innocent person, this court holds that
these facts do away with the defence of laches, and demand of the court
an affirmance of the action of the Court of Appeals of the District of
Columbia, granting the relief prayed for by the plaintiffs below.

Turs was a bill in equity filed in the Supreme Court of the

District of Columbia by Mary C. Pryor against Edwin A.
MecIntire, Martha MclIntire and Hartwell Jenison to obtain
the nullification and avoidance, upon the ground of fraud, of
a certain foreclosure of real estate in the city of Washington.

The facts were in substance that, in May, 1880, the plain-
tiff Mary C. Pryor, being the owner of parts of lots twenty-
one and twenty-two in square numbered 569, conveyed the
same by trust deed to Edwin A. Meclntire to secure the
defendant Tlartwell Jenison in the sum of $450 for money
advanced by Jenison, which was represented by a note made
by the complainant and her husband Thomas Pryor, since
deceased, payable one year after date, with interest at the
rate of eight per cent, payable quarterly.

Default having been made in payment of the note, the
property was regularly advertised for sale under the deed of
trast, and, after a weel’s postponement on account of the
weather, was sold on June 17, 1881, and bought in nominally
by Jenison for $806, the difference between $450, the amount
of the Jenison loan, and $806, the amount for which the prop-
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erty was sold, being the taxes which had accrued on the prop-
erty, together with the expenses and commissions attending
the sale, which amounted all told to $839.19. In this con-
nection the plaintiff averred that the defendant McIntire
had represented to her husband, Thomas Pryor, that the sale
would be only a matter of form, and that he, Pryor, could
buy in the property, and that time would be given him to
pay the indebtedness; that the sale was made without the
knowledge of Jenison, the holder of the note secured by the
deed of trust; that, as had been previously agreed, Pryor,
the husband of the plaintiff, did in fact become the purchaser
at the trustees’ sale for the sum of $700, and the property
was struck off to him; that they were not disturbed in the
possession of the property for some time, when Meclntire
called on them and told them that they might pay rent to
him, and that it would be applied to the payment of the prin-
cipal of the debt, and that accordingly they paid rent until
September, 1884, at the rate of six dollars per month, with
the understanding that this would be applied to the liquida-
tion of the note, and that when the same was paid the prop-
erty would be reconveyed to the plaintiff. On June 29, 1881,
a few days after the sale, a deed was executed to Jenison, for
the nominal consideration of $806, and on the same day Jeni-
son gave a new note to one Emma Taylor for the sum of $425,
and secured the same by a deed of trust on the same property,
the note being payable one year after date with eight per cent
interest. Subsequently, and on April 21, 1882, Jenison con-
veyed the property outright to Emma Taylor on receiving
the $425 note.

Subsequently, and in May, 1884, Emma Taylor conveyed
the property to Martha Mclntire, the sister of the defendant
Edwin A. MeIntire. By reason of some supposed defect in
the deed from Jenison to Taylor, Jenison subsequently, and
on September 27, 1887, made a quitclaim deed of his interest
in the property to Martha McIntire, who, in October, 1886,
built four houses upon the property, two fronting on F street
and two in the rear facing an alley, of which she has had the
use and enjoyment ever since.
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Plaintiff’s averments in this connection were that the sale
by MecIntire under the Jenison deed of trust was made in his
own interest, with the fraudulent intent of getting possession
of the property; that the $425 note given by Jenison to
Emma Taylor, secured by a deed of trust, was fictitious and a
part of the same scheme ; that Emma Taylor was a fictitious
person ; that the deeds to her were void; that the deed from
her to Martha McIntire was also fictitious, and that the subse-
quent deed from Jenison to Martha McIntire of September 27,
1887, was procured by the fraudulent representations of Edwin
A. Meclntire. '

The prayer was that the sale under the deed of trust be set
aside; that an account be taken of what was due by the plain-
tiff upon the note for $450, and upon the payment of the same
that the plaintiff be declared the owner of the property, and
that the trustees be required to account to her for rents, issues
and profits received by them on account of such property
since the foreclosure sale.

The answer of Edwin A. McIntire denied all allegations of
fraud and deceit; averred that the sale was bona fide in all
respects; that he had no interest whatever in the property,
and that it belonged to his sister Martha MecIntire, who bought
it in the regular course of business, and who, in her answer,
denied that she participated in or had anything to do with any
fraudulent scheme to get possession of the property, or that
she had knowledge of any fraud on the part of her brother,
and alleged that she was a true and bona jfide purchaser of
« the property in dispute.

Jenison also answered the bill, stating that he had directed
the sale to be made and the property bought in for him, if
necessary for his protection ; that he made the deed to Emma
Taylor, as well as the quitclaim deed to Martha Mclntire, and
that he knew nothing whatever of any fraud on the part of
Edwin A. McIntire.

Upon a hearing upon pleadings and proofs, the Supreme
Court rendered a decree dismissing the bill upon the ground
of laches. Plaintiff appealed to the Court of Appeals, Which
reversed the decree of the court below ; remanded the case 10
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the Supreme Court of the District of Columbia, with instruc-
tions to take an account of the indebtedness due by the plain-
tiff to Jenison, together with an account of the rents and
profits collected by the defendants, and directed that upon
the coming in of such report a final decree be passed annulling
each and all of the several trust deeds that clouded the title
to said premises, and awarding possession thereof to plaintiff
upon her paying the amount due Jenison, and to the defend-
ant Martha MclIntire, upon the statement of the account. 7
D. C. App. 417. '

In compliance with these instructions the Supreme Court
subsequently entered a final decree in favor of the plaintiff
for $1664.93, and set aside the deed of trust from plaintiff
and her husband to Edwin A. McIntire, and all the subsequent
deeds, six in number, which operated as a cloud upon plain-
tiff’s title.

Another appeal was taken from this decree to the Court of
Appeals, which affirmed the decree of the Supreme Court, 10
D. C. App. 432, whereupon Edwin A. Meclntire and Martha
Melntire took an appeal to this court.

Shortly after the commencement of this suit, four other
suits were begun by Elizabeth Brown, Annie Ackerman, John
Southey et al. and Joseph Hayne and wife, for similar pur-
poses as the above, to procure the annulment of certain deeds
of real estate to and from Emma Taylor, based upon her sup-
posed fictitious character. The details of the fraud set forth
in these bills were different, but in all of them the fictitious
character of Emma Taylor was charged, and in all of them,
but one, Martha Meclntire purported to have become the
owner of the property. For the purpose of saving the expense
of repeating testimony, it was stipulated that the testimony
In each of the cases, so far as relevant, might be read and con-
sidered by the court as having been taken in each of the other
cases. The Court of Appeals entered a decree in each of
these cases, except one which was dismissed on the ground of
laches, granting the relief prayed. The amount involved in
the other cases, except the Pryor case, was insufficient to give
this court jurisdiction ; but upon the appeal to this court the
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testimony in each of the other caseés was brought up under the
stipulation in the Pryor case.

Mr. Frank T. Browning for appellants. Mr. Enoch
Totten and Mr. Welliwm 1. Dennis were on his brief.

Mr. Franklin H. Mackey for appellee.

Mg. Justice Brown, after stating the case, delivered the
opinion of the court.

Two questions are presented by the record in this case:
First, that of fraud in the sale and subsequent manipulation
of the property in suit ; and, second, that of laches in institut-
ing these proceedings.

1. The question of fraud necessarily involves the exami-
nation of a large amount of testimony, and a scratiny of the
successive steps taken, which finally resulted in the transfer
of the property from its original owner, Mary Pryor, to ils
present owner of record, Martha McIntire.

The bill avers and the answer admits the execution of a
deed of trust May 2, 1880, by the plaintiff and her husband
to Edwin A. Mclntire as trustee, to secure a note for $450,
payable to Hartwell Jenison one year after date, with interest
at eight per cent. The transaction originated four years pre-
viously, (May 2, 1876,) when the plaintiff and her husband
placed upon the same property a deed of trust, in which Brain-
ard H. Warner and Henry Meclntire were named as trustees,
to secure a note of §500, payable to George E. Emmons two
years after date, with interest at ten per cent. This loan
had been made through the agency of B. H. Warner & Co,
real estate agents, and the note appears to have been pur-
chased as an investment by Jenison, who was then a clerk
in the Treasury Department. TUpon the maturity of this
note, May 2, 1878, twenty-five dollars were paid by way of
interest, and fifty dollars on account of the principal, but
nothing was done until 1880, when the deed of trust for $450
was given. Jenison appears to have purchased the first note
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at the suggestion of Henry Mclntire, a brother of Edwin
A., who was also a clerk in the Treasury Department. Jeni-
son states that Edwin A. collected what was paid upon the
note and attended to the second deed of trust himself, in
which his name was substituted as trustee in the place of the
trustees named in the first deed. Jenison appears never to
have seen the Pryors, nor their property, having entire con-
fidence in McIntire’s integrity. The property seems to have
been worth at that time from §1800 to $2400, and was occu-
pied by the plaintiff’s husband as a wood and coal yard. Both
the Pryors were uneducated colored people, Pryor making
his living by whitewashing, sawing wood, and selling coal,
and his wife by taking in washing. The husband died about
three months before this suit was begun.

The note fell due May 2, 1881. Neither principal nor inter-
est was paid, and upon the following day, May 3, a warranty
deed appears to have been executed by plaintiff and her hus-
band to Martha Meclntire, a sister of the principal defendant,
for the nominal consideration of five dollars. It does not
clearly appear why this deed was executed, as it was never
recorded. Upon its face it is an ordinary warranty deed, and
although the Christian name of the grantee, Martha, is ob-
viously written over an erasure, attention is called to this
fact in the testamentary clause. The grantors’ signatures
are probably genuine, although the deed appears to have
been procured of the plaintiff in total ignorance of its con-
tents or purport. Indeed, she had never seen Martha McIn-
tire and knew absolutely nothing about her. Edwin A.
Melntire’s explanation is that Pryor came to him; said that
he could not pay the note, and asked him whether he could
get a purchaser of the property who would take it off his
hands and assume the incumbrance and taxes, which he
represented to be twenty or thirty dollars; that he offered
it to his sister as an investment; had the deed made to her
for a nominal consideration, with the understanding that she
would assume the incumbrance and give Pryor a lease on the
property for a year. He afterwards ascertained that the taxes
were ten times the amount he had supposed, and reported the
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fact to his sister, who thereupon declined to take the property,
which accordingly went to a foreclosure. In explanation of
the erasure he said the deed was first made to his uncle David
Melntire. who was looking out for bargains in real estate, and
then altered to Martha McIntire and noted on the deed itself.

It seems somewhat singular that neither of these parties
should have been willing to give five dollars for a piece of
property worth at least $§1800, and subject only to the lien of
a mortgage of about §475, and $250 of special taxes; and
equally singular that the Pryors should have been willing to
dispose of their equity in the property for so small a sum.
Indeed, it is difficult to believe that they knew what they
were doing when they signed the deed.

But as nothing has ever been claimed by virtue of this deed,
it is practically out of the case, except so far as it tends
strongly to show an original design on the part of Edwin A.
MeclIntire, who had entire charge of the transaction and wit-
nessed the deed, to vest the title to the property in some
member of his family, whom the other evidence in the case
shows him to have used as a mere catspaw for himself.

Failing to induce his sister to take the property, McIntire,
as trustee, obtained written authority from Jenison to sell
upon foreclosure of the deed of trust, advertised the property
for sale upon June 10, and after a postponement sold the same
on June 17, but to whom the property was struck off, and
who was the real purchaser, is somewhat uncertain. There is
a wide divergence in the testimony on this point. Plaintiff
swears that the first intimation she had of the sale was the
display of the auctioneer’s flag in front of the property, which
was then occupied as a coal yard. Not understanding what
it meant, her husband went to see MclIntire, who came down
that day, and “said that the trustee was pushing him, and he
was compelled to put the flag up and have a sale, but that he
would allow my husband to bid it in and would knock it down
to him.” Three or four witnesses, who were present at the
sale, swore that the property was struck off to Pryor. Plain-
tiff swore to the same effect, but she was so far from where
the auctioneer stood that it was very doubtful whether she

e
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could have heard it. She also swore to an agreement that she
was to pay a rent of six dollars a month for the property,
which was to be applied on the purchase money. Certain it
is that rent was paid for the property after the sale and until
some time in 1883, sixteen receipts for which, signed by
MeclIntire, are produced. This testimony with regard to the
sale and the arrangement for payment is wholly denied by
Meclntire, who produces a bill for auctioneer’s services, show-
ing the sale of the property to Jenison, to whom on June 29,
1881, McIntire executed a deed of the property in alleged
pursuance of the foreclosure sale, upon an expressed considera-
tion of $806, but kept the same from record unknown to Jeni-
son for a period of nearly ten months, and until April 21,
1882, when he caused the same to be recorded. Did the case
stand upon this testimony alone we should entertain grave
doubts whether the oral evidence was sufficiently definite and
credible to overcome the testimony of McIntire, the docu-
mentary evidence of the receipts for rent and the deed to
Jenison in pursuance of the sale; but all doubts in this par-
ticular are fully resolved by the subsequent conduct of McIn-
tire with reference to the property.

It seems that Jenison, being unable or unwilling to pay the
expenses of foreclosure, which amounted to $87.88 and ac-
cumulated taxes to the amount of $278.81, for the purpose of
raising money to pay these, executed a note to one Emma
Taylor for §423, payable in one year, and secured the same
by a deed of trust upon the property to the defendant
MelIntire as sole trustee. This deed was also executed on
June 29, 1881, and was of even date with the deed executed
by Melntire to Jenison in pursnance of the foreclosure.

The testimony in this case turns largely upon the existence
and identity of Emma Taylor. It is charged in the bill that
she is a fictitious person, and that a sister of MeclIntire’s, whose
name was Emma T. Melntire, was represented and held out
by him as Emma Taylor. Certainly, so far as witnesses have
Sworn to having seen Emma Taylor, they might easily have
been led into supposing that his sister was this person. All
that we know definitely of Emma Taylor is that from April 1,
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1881, to September 6, 1884, her name appears as grantor or
grantee in seventeen different deeds, having an aggregate
consideration of some $13,000. Copies of nine of these deeds
appear in the record, in all but one of which she is described
as of the city of Philadelphia, although all of these deeds,
both to and from herself, were executed in Washington and
acknowledged before the same magistrate. No letters written
by her are produced, and but one addressed to her. This
bears date September 19, 1887, and was written by Mclntire,
asking for her address. The letter seems to have been ad-
dressed simply to “ Pittsburg, Penn.,” on some information of
her being there, and to have been returned to the writer.
This letter was probably a subterfuge. The transactions in
which she appears as a party all seem to have been carried
on through Melntire as agent, who collected rents and other
moneys, paid taxes and made repairs on her account. She
seems then to have disappeared as suddenly as she originally
appeared, and Meclntire professes himself enfirely unable to
find her, or learn of her present whereabouts. This is cer-
tainly a feeble and suspicious explanation. In view of the
number and magnitude of the transfers to which she was a
party, we should have reason to expect that her existence
could be established beyond the shadow of a doubt. TIf she
were a resident of Philadelphia, as now claimed, McIntire
could hardly have failed to have had correspondence with
her; to have known her address and to have been able to find
dozens of her friends, relatives or neighbors, who could have
proved that she was a living person. If she were a resident
of Washington during these years, where did she live? In
what bank did she keep the money she invested in real estate’
Who were her acquaintances and why did she vanish so sud-
denly after these large transactions? She could scarcely have
failed to leave a correspondent here, and that correspondent
could scarcely have failed to be McIntire himself. It is in-
credible that a woman so well off and so alert in matters of
business should have disappeared at the moment when her
presence was indispensable and left no trace behind her.
‘What have we in lieu of what we might naturally have ex
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pected? A few witnesses who swear they saw her once and
saw her under circumstances which indicated that they had
seen a woman who passed under that name, and who might
have been a wholly different person-— one, who took a deed
from her, and after testifying that he had never seen her, on
being recalled said that he “somehow had the impression ”
that upon one occasion she had been pointed out by McIntire’s
clerk in his office as Emma Taylor. The clerk himself, who
was in MclIntire’s employ five years, has no recollection of
ever meeting her, but had heard her name mentioned, and
thinks he must have seen her from the fact that he witnessed
a deed purporting to have been signed by her. Another,
who kept an ice cream parlor on G street from 1876 to 1879,
saw her once or twice in Mclntire’s office, and heard her
called Emma Taylor by a lady who used to come to his par-
lor with her. Another, who used to visit McIntire’s office
every day in 1879, saw a lady frequently come there, whom
he was informed was Emina Taylor, and that she talked about
buying real estate. It appears, however, that there was no
deed to her prior to April 1, 1881. Another, who had her
studio on I street, used to take her meals at the same dining
room, heard her spoken of as Miss Taylor, but never spoke
to her herself, and did not know whether her name was
Emma Taylor or not. Another, named Atkinson, who was
with MecIntire until the latter part of 1880, testified that he
$aW a woman a number of times in the office whose name
he understood was Emma Taylor, and that she was a differ-
ent person from Emma T. McIntire. Another testified that
he had met her at the office of the magistrate before whom
she made her acknowledgments.

In addition to this most indefinite testimony, we have only
the testimony of Edwin A. MecIntire, Martha MeclIntire and
Emma T. Melntire, two of whom are parties to this suit and
strongly interested in the result. Emma T. McIntire testifies
that she was never called Emma Taylor, and that her middle
name was not Taylor, and that she never executed any of
the deeds purporting to have been signed by Emma Taylor.
Neither she nor her sister seems to have met her more than
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three or four times. It further appears that all the deeds
to Emma Taylor, even from Melntire himself, carried to the
recorder’s office for record, were returned to McIntire, though
this was denied by him, and that rents due to Emma Taylor
were all paid to him. It seems, too, that he paid all the taxes
upon her property, though he swears he has no recollection
of doing so.

We give but little weight to the certificate of the magis-
trate who was not sworn as a witness, that Emma Taylor
appeared before him and acknowledged the deeds to which
her name was appended as grantor, since it would have been
practically easy for Mclntire to represent another person as
Emma Taylor.

The testimony of Mclntire himself with regard to Emma
Taylor is extremely unsatisfactory. Notwithstanding the num-
ber and magnitude of the transactions in which he took part
and acted as her agent, he has no explanation of the manner
in which the consideration for these deeds was paid or re-
ceived by her, the bank in which it was deposited, or from
which it was drawn, and is unable to produce a single check
or letter signed with her name. His memory is excellent
where he cannot be contradicted and as to unimportant de-
tails, but fails him utterly as to the leading facts of the trans-
actions. While for three years his relations with her must
have been constant and confidential, collecting and disbursing
moneys for her and looking out for real estate investments,
yet he produces no account with her, and professes to have
completely forgotten that he ever collected rent for her at
all.  One Alfred Brown who bought property from her in
May, 1883, gave $200 in cash and twelve notes of $75 each,
payable at intervals of three months, the last maturing in
May, 1886, swears that he paid every one of them as they
fell due to MclIntire personally; yet Meclntire swears he has
no recollection of collecting these notes, and that Emma dis
appeared from Washington about 1884. Ile tells us that she
was a woman who was constantly looking out for bargains
in real estate, yet the records show that all her transactions
were with him or through his agency, and in every case in
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which she became the purchaser of lands the title ultimately
became vested in his sister Martha. In this connection it is
a suspicious circumstance that whenever she made a convey-
ance, the deed was not usually recorded for years afterwards,
when the necessity for making a complete chain of title re-
quired it to be put on file. Upon the other hand, the deeds
made to her as grantee were immediately placed on record.
None of the parties to whom she gave or from whom she
received deeds of property ever met her, nor did the clerk in
Meclntire’s office during these years recollect that he had ever
seen her.

He accounts for his inability to produce letters, receipts,
accounts or written evidences of any sort, showing his trans-
actions with her, by an utterly improbable story of a fire in
his office, which seems to have conveniently consumed all
these documents, including a large ledger, in which her ac-
counts were contained, and to have spared everything else,
leaving no mark of fire or even the stain of smoke upon docu-
ments showing his relation to others. He professes to have
thought that Emma Taylor was engaged in one of the depart-
ments, because she came down F street after the hour the
departments would close, but never asked her in what depart-
ment she was employed, and the compiler of the ¢ Blue Book”
swears that no such person was in the employ of the Govern-
ment in Washington at that time. All the witnesses who
testified to having seen a person of that name fixed the time
as prior to the date of her first deed, April 1, 1881; and not
one of them, except the Melntires, is able to identify her as
the Emma Taylor who signed the deeds in question.

There is strong evidence tending to establish the identity
of Emma Taylor and Emma T. MecIntire. A niece of McIn-
tire’s swears that she always understood that the initial in
the name of Emma T. MecIntire stood for Taylor, and that she
was always called Emma Taylor to distinguish her from wit-
ness’ sister Emma V., McIntire. This witness is corroborated
by the production of the family Bible, from which it appears
that Emma T. MeclIntire’s father was named Edwin Taylor
McIntire. Her own explanation, that her middle initial stood
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for Tinsey Ush or Tots — a pet name given her in infancy by
her father — does not seem plausible in the face of this testi-
mony. In addition to this, a large number of documents,
signed both by Emma Taylor and Emma T. MclIntire, were
introduced in evidence for other purposes, and a comparison
of the signatures shows a resemblance between some of them
which is difficult to account for, except upon the theory that
they were written by the same person, although the later ones
signed by Emma Taylor show an evident attempt to disguise
her hand.

But it is useless to pursue this subject further. The testi-
mony of the three McIntires is too full of contradictions and
absurdities to be given any weight. While under certain cir-
cumstances the other testimony for the defendant might be
sufficient to prove that there was such a person as Emma
Taylor, when considered with reference to what we have a
right to expect in a case of this kind, it falls far short of it,
and when read in connection with plaintiff’s testimony upon
the same point, we are left in no doubt that Emma Taylor was
a clumsy fabrication. If the person put forward by Mclntire
to personate her were not his own sister, it was some one
whom he used for that purpose. Under whatever view we
take we are satisfied that Emma Taylor was a creation of
MecIntire’s brain, born of the supposed necessities of his case,
and bolstered up by the false testimony of himself and his
sisters. Stat nominis winbra.

The subsequent proceedings in the case show a consumma-
tion of the fraud by which the property was ultimately vested
in Martha McIntire. The deed of trust given by Jenison to
Emma Taylor was never formally foreclosed. It seems that
Meclntire had promised Jenison that he would try and find a
purchaser of the property before the note fell due on June 29,
1882, so that he might get back a part of the $450 loaned to
Pryor, none of which he had received ; but professed himself
unable to do so, and so informed Jenison, a man of perfect
integrity but of little experience and much unwisdom in busi-
ness methods, who seems to have had entire confidence in
him, and on April 13, 1882, addressed him a note, in which he




McINTIRE ». PRYOR.
Opinion of the Court.

stated that he was not in a condition to carry the property ;
that he should doubtless have to submit to a sacrifice by a
forced sale, and requested him to advertise and do the best he
could in its disposition. Considering that the property was
worth from §1800 to $2400, when the mortgage to Emma
Taylor was only $425, the interest on which was less than $40
per year, while the Pryors were paying six dollars a month
rent, it would appear that Jenison was completely hood winked
as to its actual value.

After some futile efforts to induce MeIntire to put the prop-
erty up at auction, he was finally persuaded, on April 19, 1882,
more than two months before the Emma Taylor note was due,
to deed the property to Emma Taylor. This deed was re-
corded immediately and at the same time with his deed upon
foreclosure to Jenison, which had been executed ten months
before. Both of these deeds, after being recorded, were re-
turned to Melntire. This was the last step necessary to con-
summate the fraud by which the plaintiff lost her property,
and Jenison lost the money he had loaned her upon the deed
of trust. Had McIntire been content to defraud the Pryors
of their property, he might, after his duties as trustee had
been fully discharged, have purchased of Jenison, who doubt-
less would have been glad to sell for the amount of his mort-
gage and interest ; but his desire also to defraud Jenison of
this amount made it necessary for him to introduce another
party to purchase Jenison’s interest, from whom his sister
Martha (that is, himself) might pose as a bona fide purchaser.
In this he overreached himself.

The title remained of record in Emma Taylor until May 31,
1884, when she made a warranty deed to the defendant Mar-
tha MecIntire for the expressed consideration of $2500. Sub-
sequently, and on September 27, 1887, Jenison and wife made
a quitclaim deed, apparently of further assurance, to Martha
Melntire, for a consideration of $100, paid by the check of
Edwin A. McIntire. The answer avers this deed to have been
made to cover and cure a defect in the deed from Jenison to
Taylor, but on its face it purported to pass to the grantee,
Martha Melntire, all claims for drawback or rebate on account
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of special taxes upon the property, and it is probable that this
was its main object.

We do not care to discuss the question whether Martha
MeclIntire was a bona fide purchaser of this property. So far as
it turns upon her ability to pay the 82500 named as a consider-
ation, it is at least doubtful. So far asit turns upon her actual
payment of this consideration, it is more than doubtful. If
Emma Taylor were a fictitious person, and the deed from her
a forgery, the title of Martha McIntire falls to the ground, ex-
cept so far as it depends upon the quitclaim deed of Jenison
to her of September 27, 1887, which it is not improbable was
procured by Edwin A. Mclntire for the very purpose of giv-
ing a semblance of title in case Emma Taylor were eliminated
from the case. DBut whatever was done by Martha MecIntire
to this property ; whatever title she acquired was through the
agency of her brother, and she is as chargeable with his frauds
as if she had committed them personally. United States v.
State Bank, 96 U. 8. 30; Griswold v. Haven, 25 N. Y. 595;
Leynolds v. Witte, 13 S. C. 5. It was held by this court in
the case of The Distilled Spirits, 11 Wall. 356, that the rule
that notice of fraud to an agent is notice to the principal ap-
plies not only to knowledge acquired by the agent in the par-
ticular transaction, but to knowledge acquired by him as agent
in a prior transaction for the same principal, and present to
his mind at the time he is acting as such agent. Much more
is this the case where the fraud is committed by the agent
himself in obtaining the title to the property for the benefit
of his principal. But further than this, we have little doubt
that the property was really purchased for the benefit of
MecIntire himself. While Martha McIntire signed the contract
for the construction of the house upon these lands, the testi-
mony of the contractors shows that they supposed they were
doing the work for McIntire himself; that they had no deal
ings with Martha; that they were paid by checks signed by
Meclntire himself ; although she came down and looked at the
Louses, and seemed to be pleased with them. :

We agree with the Court of Appeals that in view of their
strong pecuniary interest in the case, the improbability of
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many of their statements, the obvious fabrication of the Emma
Taylor story, and the manifest subservience of the sisters to
their brother’s schemes, no confidence whatever can be placed
in the testimony of either member of the family. This con-
viction is strengthened by a circumstance appearing in the
testimony, although not directly relevant to the issue, that
there was another sister, Sarah I. Melntire, who died in Phil-
adelphia, January 10, 1881, leaving a deposit of $1196.60 in
the Philadelphia Savings Fund Society. 7To obtain this money
a power of attorney, bearing date April 19, 1881, was pre-
pared by MecIntire, purporting to be signed by Sarah 1. McIntire,
though she had been dead three months, and acknowledged
before a notary public in Washington. It was also signed by
Melntire as a subscribing witness, and by virtue of its authority
Martha McIntire drew the money from the bank.

2. The question of laches only remains to be considered.
The sale was made under the foreclosure of the Jenison mort-
gage, June 17, 1881. The bill was filed October 21, 1890, a
delay of nine years and four months. Upon the theory of
the plaintiff, however,—and it is upon her allegations and
proofs that the question of laches must be determined,— the
sale was made in her interest. The rent paid by her was to
be applied by Melntire toward the extinguishment of the
Jenison mortgage, and there was nothing definite to apprise
her to the contrary until the fall of 1886, when she saw the
contractors beginning to build, and notified them that the
property belonged to her and not to McIntire. But four years
elapsed from this time and the property has not been shown to
have greatly increased in value except by the improvements,
which were allowed to the defendants upon final decree.

We have a right to consider in this connection that the
plaintiff is an ignorant colored woman; that she has been
wheedled out of hLer property by an audacious fraud, com-
mitted by one in whom she placed entire confidence and who
assumed to act as her agent; that this agent procured the
title to the property to be taken in his own interest for little
more than a nominal sum by the false personation of Emma
Faylor; that the property is still controlled and probably
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owned by himself; that the position of the property and of
the parties to the suit has not materially changed during the
time the plaintiff has been in default, nor the property shown
to have rapidly risen in value, and that the rights of no bong
Jide purchaser have intervened.

We have no desire to qualify in any way the long line of
cases in this court, too numerous even for citation, in which
we have held that where the fraud is constructive, or is proved
by inconclusive testimony, or by evidence falling short of con-
viction, and the property has greatly increased in value, great
diligence will be required in the assertion of the plaintiff’s
rights. Dut these were all cases either of bills to establish a
trust, to open settled accounts, bills not involving fraud, or
where the fraud was not clearly proven, or where, with knowl-
edge of the facts, the fraud had been deliberately acquiesced
In, bills to impeach judicial procecdings, or where the property
had passed into the hands of persons innocent of the fraud,
or with no actual notice that a fraud had been committed.

Granting all that may be fairly claimed of these cases,
there is another class having a different bearing, in which it
has been held that in case of actual fraud a delay, even
greater than that permitted by the statute of limitations, is
not fatal to the plaintiff’s claim. The leading case is that of
Michoud v. Girod, 4 How. 503, which was a case of actual
fraud committed by trustees of real estate against their cestui
que trust. A bill filed thirty-six years after the commission
of the fraud was held not to have been too late. In that
case a purchase by an executor through a third person, of
property of the testator, was held to be fraudulent and void,
though the sale was at public auction, judicially ordered, and
the result of the evidence was that a fair price was paid.
Said Mr. Justice Wayne, in delivering the opinion of the
court, (page 560): “In a case of actual fraud, courts of equity
give relief after a long lapse of time, much longer than has
passed since the executors, in this instance, purchased their
testator’s estate. In general, length of time is no bar to a
trust clearly established to have once existed; and where
fraud is imputed and proved, length of time ought not to
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exclude relief. . . . There is no rule in equity which
excludes the consideration of circumstances, and, in a case of
actual fraud, we believe no case can be found in the books in
which a court of equity has refused to give relief within the
lifetime of either of the parties upon whom the fraud is
proved, or within thirty years after it has been discovered
or becomes known to the party whose rights are affected
by it.”

So, in Prevost v. Gratz, 6 Wheat. 481, 497, it was said by
Mr. Justice Story: “ It is certainly true that length of time
isno bar to a trust clearly established; and in a case where
fraud is imputed and proved, length of time ought not, upon
principles of eternal justice, to be admitted to repel relief.
On the contrary, it would seem that the length of time during
which the fraud has been successfully concealed and practised,
is rather an aggravation of the offence and calls more loudly
upon a court of equity to grant ample and decisive relief.”

In Baker v. Whiting, 3 Sumn. 475, one Tidd, being the
owner of certain land, employed the defendant Whiting as
his agent to care for the same, pay all taxes, etc. Whiting
allowed the land to be sold for taxes in 1821 and bought it
in himself, keeping the plaintiff uninformed of the facts.
The bill was filed in 1837 by the heirs of Tidd, who died
shortly after his employment of Whiting. In delivering the
opinion, Mr. Justice Story remarked: “Then it is said the
plaintiffs are barred from any right in equity by the mere
lapse of time. . . . But what is more particularly appli-
cable to the present case, twenty years had not elapsed before
the filing of the bill; and I apprehend that, in case of a trust
of lands nothing short of the statute period, which would bar
a legal estate or a right of entry, would be permitted to oper-
ate in equity as a bar of the equitable estate.”

In Allore v. Jewell, 94 U. S. 506, which was a bill to cancel
a conveyance of land alleged to have been obtained by the
grantor a few weeks before her death, when from her con-
dition she was incapable of understanding the nature or effect
of the transaction, it was held that a lapse of six years before
bringing suit to cancel the conveyance could not avail the
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defendant, where he had possession of the land and a reason-
able rent therefor was equal to the value of his improvements,
and there had been no loss of evidence preventing a full pres-
entation of the case.

In Meader v. Norton, 11 Wall. 442, three sisters obtained
in 1839, from the governor of California, a tract of land which
was approved by the departmental assembly and possession
delivered. Some years after, the husband of one of the sis-
ters, named DBolcoff, suppressed or destroyed this grant and
fabricated a pretended grant to himself, and also certain
other papers intended to prove the genuineness of such fabri-
cated grant. Upon these papers the sons of Bolcoff, he hav-
ing died, obtained a confirmation of their claim to the land,
the land commissioners supposing that the fabricated papers
were genuine; and upon such decree a patent issued to the
claimants. The fabricated character of these papers being
discovered, the grantee of the rights of the three sisters
brought a suit in equity to have the defendants holding under
the patent declared trustees of the legal title and compel a
transfer of that title to him. Held: that the suit, which was
begun in 1865, would lie, and that laches could not prevail as
a defence where the relief sought was granted on the ground
of secret fraud, and it appeared that the suit was commenced
a reasonable time after the fraud was discovered.

In Znsurance Qo. v. Eldredge, 102 U. S. 545, 548, a deed of
trust of lands to secure a promissory note was released with-
out the surrender or payment of the note, and without express
authority of the holder. It was held that a subsequent pur-
chaser with notice took the land subject to the equitable
rights of such holder. The extent of the delay does not
clearly appear in the report, but in the opinion of the court
it is said by Mr. Justice Field: “The company, as already
stated, must be deemed to have known of the want of power
+ in the trustee to release the property from the Coburn deed,
and it does not lie in its mouth to object that the complain-
ant did not sooner seek to set aside the priority of lien thus
gained ; nor can it aver that his claim to have the instrument
cancelled, by which this priority was secured, is a stale one,
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when asserted within the period allowed by law, and no
rights of third parties as bona fide purchasers have intervened
to render inequitable the assertion of his original lien.”

In Bowen v. Evans, 2 H. L. 257, a bill filed to set aside a
sale of lands made nearly fifty years before under a decree,
on the ground of irregularities in the proceedings and fraud in
the sale, it was held that, in the absence of proof of fraud
on the part of the purchaser, or that the estate was sold under
the value by reason of any corrupt bargain, the sale was not
impeachable; but in delivering the opinion Lord Chancellor
Cottenham observed : “So, when much time has elapsed since
the transactions complained of, there having been parties who
were competent to have complained, the court will not, upon
doubtful or ambiguous evidence, assume a case of fraud,
although upon fraud clearly established no lapse of time will
protect the parties to it, or those who claim through them,
against the jurisdiction of equity depriving them of the fruits
of their plunder.”

The case of Hopkins v. HHammond, 143 U. S. 224, a leading
case in this court, is not to the contrary. In this case two
partners owned real estate in common, some of which was
used in the partnership business. One died making the other
by his will a trustee for the testator’s children, with power
of sale of all the real estate, and directing that the business be
continued. After carrying on the business for some time the
trustee sold the real estate by auction, and bought portions of
it in through a third person, and accounted for half of the net
proceeds. The transaction was open and known to all the ces-
tuis que trustent, and was objected to by none of them. It
was held that there was nothing in this to indicate fraud;
that the purchase was not absolutely void but voidable, and
might be confirmed by the parties interested, either directly
or by long acquiescence, or by the absence of an election to
avoid the conveyance within a reasonable time after the facts
came to their knowledge. There was a delay of nearly twenty
years in this case. In delivering the opinion the Chief Justice
s;_iid: “FEach case must necessarily be governed by its own
Crcumstances, since, though the lapse of a few years may be




OCTOBER TERM, 1898.

Opinion of the Court.

sufficient to defeat the action in one case, a longer period may
be held requisite in another, dependent upon the situation of
the parties, the extent of their knowledge or means of infor-
mation, great changes in values, the want of probable grounds
for the imputation of intentional fraud, the destruction of spe-
cific testimony, the absence of any reasonable impediment or
hindrance to the assertion of the alleged rights, and the like.”
A bare statement of these facts will show that it has no appli-
cation to the case now under consideration.

So in Felix v. Patrick, 145 U. S. 317, where a bill was filed
after a lapse of twenty-eight years to impeach a title fraudu-
lently acquired through the location of certain land script, and
the land was shown to have increased enormously in value by
being taken within the limits of a city, and to have been
largely occupied by persons who had bought on the strength
of the apparent title, and erected buildings of a permanent
character, it was held that the complainant was barred by
laches, but in the opinion of the court it is said: “The law pro-
nounces the transaction a fraud upon her, but it lacks the ele-
ment of wickedness necessary to constitute moral turpitude.
If there had been a deliberate attempt on his part by knavish
practices to beguile or wheedle her out of these lands, we
should have been strongly inclined to afford the plaintiffs’ re-
lief at any time during the life of either of the parties; but as
the case stands at present justice requires only what the law,
in the absence of the statutory limitation, would demand —
the repayment of the value of the script with legal interest
thereon.”

In Norrisv. Iaggin, 136 U. S. 386, plaintiff filed his bill in
1884, alleging an actual fraud committed against him by his
two attorneys in 1859, twenty-five years previously, and that
he had only discovered the fraud a short time before com-
mencing his suit. The case was heard on demurrer to the
bill, and the court found that “ there are many things about
the bill which are peculiar and calculated to throw suspicion
on the claims.” It also found that the statement that the com-
plainant had only come to a knowledge of the alleged fraud
within a short time of the filing of the bill was shown by the
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statements in the bill itself to be false, and that he had known
of the alleged fraud for over fifteen years, and that a number
of other matters alleged in the bill and amended bill were
shown by other contradictory statements to be false, and
thereby the whole claim was rendered suspicious; that there
were ambiguities in the bill, ete. Taking the whole case as
stated by the complainant himself, the court thought that the
bill had properly been dismissed by the court below. It is
= evident that the bill was dismissed upon the ground that the
fraud was doubtfully or ambiguously alleged, the claim sus-
picious and that knowledge of the fraud had existed for a long
time.

We do not wish to be understood as holding that the plain-
tiff, even in the case of actual fraud, may wait an indefinite
time, or always so long as the statute of limitations would
permit him to bring an action at law before asserting his
rights; but where the fraud is clearly proven, the court will
look with much more indulgence upon any disability under
which the plaintiff may labor as excusing his delay. As was
said in Zownsend v. Vanderwerker, 160 U. S. 171, 186 : “ The
question of laches does not depend, as does the statute of lim-
| itation, upon the fact that a certain definite time has elapsed
since the cause of action accrued, but whether, under all the
circumstances of the particular case, plaintiff is chargeable
with a want of due diligence in failing to institute proceedings
before he did.”

The circumstances of this case are so peculiar; the fraud
so glaring; the original and persistent intention of McIntire
through so many years to make himself the owner of the
property, so manifest ; the utter disregard shown of the rights
of the plaintiff, as well as of Jenison, the mortgagee, upon
whose Ignorance in the one case and whose confidence in
the other he imposed so successfully ; the false personation of
Emma Taylor, and the fact that the decree in favor of the
plaintiff can do no possible harm to any innocent person,
demand of us an affirmance of the action of the Court of

Appeals. Its decree is accordingly
Affirmed.
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CALHOUN ». VIOLET.

APPEAL FROM THE SUPREME COURT OF THE TERRITORY OF
OKLAOMA.

No. 180, Submitted January 20, 1899. — Decided February 20, 1899.

The provisions in the act of March 2, 1889, c. 412, 25 Stat. 980, 1005, with
regard to honorably discharged Union soldiers and sailors were intended
only to give them an equal right with others to acquire a homestead within
the territory described by the act, but did not operate to relieve them
from the general restriction as to going into the territory imposed upon
all persons by the provisions of the act.

TaE case is stated in the opinion.

Mr. Calvin A. Calhoun in person for appellant.

No appearance for appellee.

Mk. Justice Warre delivered the opinion of the court.

The plaintiff sued to recover a described piece of land upon
the assumption that the defendant held it in trust for him.
The prayer of the petition was that the trust be recognized
and the defendant be decreed to make conveyance of the
land. A demurrer was interposed, which was sustained by
the trial court, and the suit was thereupon dismissed. On
appeal to the Supreme Court of the Territory, the action of
the trial court was affirmed. The present appeal was then
taken, and the issue which arises is this: Did the court below
err in deciding that the petition of the plaintiff did not state
a cause of action?

The facts alleged in the petition and shown by the exhibits
which were annexed to it are as follows: The plaintiff Cal-
houn, an honorably discharged soldier, who was in all general
respects qualified to claim a homestead under the law, Rev.
Stat. §§ 2304 et seq., seeking to avail himself of his right,
entered, on April 23, 1889, at the United States land oflice af
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Guthrie, Oklahoma, “lots 6, 7, 8, 9 and 10 of section 3, town-
ship 11 north, range 8 west, in the aforesaid land district.”
The petition alleged that Calhoun had performed all the sub-
sequent acts required by law to make the entry valid. On
May 21, 1889, Theodore W. Echelberger contested the entry
on the ground that Calhoun had come into the Territory of
Oklahoma before the time when by law he had a right to do
so, in violation of the statute of the United States and of the
proclamation of the President issued in pursuance thereof.
25 Stat. 980, 1004 ; Payne v. Roberison, 169 U. S. 323 ; Smith
v. Townsend, 148 U. 8. 490. On the 27th of May, 1890,
James McCornack also filed a contest against both Calhoun
and Echelberger, alleging that they were both disqualified
because they had during the prohibited period entered the
Territory.  On June 29, 1890, contest was also filed by
Thomas J. Bailey, charging the illegality of the claims of
Calhoun, Echelberger and McCornack, averring that he,
Bailey, was the first legal settler on the land and entitled
to it. On January 23, 1890, one Linthicum filed a contest
against lot No. 10, embraced in the entry made by Calhoun,
on the ground that that lot was on a different side of the
Canadian River from the balance of the land embraced in
the entry, and as the Canadian River was a meandering
stream, the entry could not lawfully cover land situated on
both sides thereof, hence lot 10 had been illegally included
in the Calhoun entry.

In February, 1890, the Commissioner of the General Land
Office instructed the local land office to suspend, among others,
the entry made by Calhoun, because the land covered by it
was on both sides of a meandering stream, and hence entry
thereof had been improperly allowed. The instruction trans-
mitted to the local officer concluded as follows: “ You will
notify the claimant of this fact” (that is, of the suspension of
his entry) « and allow him thirty days from receipt of notice
. which to elect which portion of his claim he will relinquish,
S0 that the land remaining will be confined to one side of
such stream. Should any of the parties desire to do so, he
may relinquish his entire entry; in which event an applica-
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tion to make a second entry of a specific tract will receive
due consideration. If any of the entrymen fail or refuse to
take action within the time specified, his entry will be held
for cancellation. Notify the parties in accordance with cir-
cular of October 28, 1886, (5 L. D. 204,) and in due time
transmit the evidence of such notice with the report of your
action to this office.” Conforming to this notice, Calhoun, on
the 17th of March, 1890, filed in the local office a formal
relinquishment of “all that portion of land on the right
bank of the North Canadian River known and designated
as lot No. 10 (ten) in the N. W. quarter of section 3, town-
ship 11 N., range 3 west, Guthrie land district, the same
having been embraced within my original entry No. 19,
dated April 23, a.p. 1889.”

On the 80th of October, 1890, all the contests above re-
ferred to were duly heard before the register and receiver of
the local office, and it was decided that both the plaintiff
and Echelberger were disqualified from taking the land be-
cause they had gone into the Territory before the time fixed
by law, and that McCornack was entitled to enter the land.
The claims of Bailey and Linthicum were rejected. From
this decision the contests were carried to the Commissioner
of the General Land Office, by whom the action of the local
officers was affirmed, and thereupon an appeal was prosecuted
to the Secretary of the Interior, with a like result. Subse-
quently, in 1894, on a petition for review by Calhoun and
another of the parties, the Secretary of the Interior reiterated
the previous ruling, affirming the action of the Commissioner
of the General Land Office in rejecting the claims of Calhoun
and others on the ground that they had been made in violation
of law. Pending the appeals and decisions thereon as above
stated, Calhoun filed with the Commissioner of the General
Land Office an application complaining of the order which
had compelled him to elect to which side of the river he would
confine his entry, asserting that the action of the Department
was illegal, as the stream was not a meandering one, and ask-
ing a revocation of the order.

The petition filed in the court below moreover contained an
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averment that the rulings of the local land officers, of the
Commissioner of the General Land Office and of the Secre-
tary of the Interior, above stated, were null and void, because
all these officers had misconceived the evidence and disre-
garded its weight, and was in violation of law, because the sec-
tion of the act of 1889, forbidding going into the Territory
before a named date of persons desirous of taking land therein,
had no application to honorably discharged soldiers entitled
as such to make a homestead entry. The land as to which it
was averred the trust existed and a conveyance of which was
sought was lot 10, as to which the relinquishment had been
filed, under the circumstances above mentioned. It was
charged that, despite the protest of Calhoun, a final certificate
for this lot had been issued to the defendant, with full knowl-
edge on his part of the claim of Calhoun, hence it was as-
serted the trust arose and the obligation to convey resulted.

The court below held that it was bound by the action of
the Land Department in so far as that department had decided
as a matter of fact that Calhoun had made entry of his land
by going into the Territory contrary to the restrictions im-
posed by the act of Congress, and that in so far as the ruling
of the Land Department rested upon a matter of law, it had
been correctly decided that Calhoun, as a discharged soldier,
was not entitled to go into the Territory contrary to law, and
thereby acquire a priority over other citizens.

The first of these rulings was manifestly correct. - It is ele-
mentary that, although this court will determine for itself the
correctness of legal propositions upon which the Land Depart-
ment of the government may have rested its decisions, it will
not, in the absence of fraud, reéxamine a question of pure
fact, but will consider itself bound by the facts as decided by
the Land Department in the due course of regular proceedings,
had in the lawful administration of the public lands.  United
States v. Minor, 114 U. S. 233 ; Lee v. Johnson, 116 U. S, 48
Sanford v. Sanford, 139 U. S. 647.

The fact that the plaintiff had entered the Territory prior
to the time fixed by the statute and the proclamation of the
President, having been conclusively determined, it follows in-
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evitably, as a legal result, that an entry of land made under
such circumstances was void and that the ruling by the Land
Department so holding was correct. This leaves only open for
our consideration the legal question whether Calhoun, because
he was an honorably discharged soldier, was entitled to go into
the Territory before the designated time and make a valid
entry of a homestead therein. The claim that he was author-
ized to do so is based on a proviso contained in section 12 of
the act of March 2, 1889, c. 412, § 13, 25 Stat. 980, 1005, which
is as follows:

“And provided further, that the rights of honorably dis-
charged Union soldiers and sailors in the late civil war as de-
fined and described in sections 2304 and 2305 of the Revised
Statutes shall not be abridged.”

The sections of the Revised Statutes to which this proviso
relates simply invest honorably discharged soldiers with the
right to enter a homestead.

The proviso in question is immediately succeeded by the
following :

“ And provided further, that each entry shall be in square
form as nearly as practicable, and no person be permitted to
enter more than one quarter section thereof, but until said
lands are open for settlement by proclamation of the Presi-
dent, no person shall be permitted to enter upon and occupy
the same, and no person violating this provision shall ever be
permitted to enter any of said lands or acquire any right
thereto.”

It is manifest from the context of the act that the proviso
relied upon was intended only to give to honorably discharged
soldiers and sailors an equal right with others to acquire a
homestead within the territory described by the act, and the
proviso was thus intended simply to exclude any implication
that they were, in consequence of the prior provisions of the
act, not entitled to avail themselves of its benefits. The pro-
viso therefore in no way operated in favor of honorably dis:
charged soldiers and sailors to relieve them from the general
restriction as to going into the territory imposed upon all
persons by the subsequent provisions of the law. To hold the
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contrary would compel to the conclusion that the law, whilst
allowing honorably discharged soldiers and sailors to take
advantage of its provisions, had at the same time conferred
upon them the power to violate its inhibitions. The purpose
of Congress in allowing those named in the proviso to reap
the benefits of the law was not to confer the power to do the
very thing which the act in the most express terms sedulously

sought to prevent.
Affirmed.

DUNLAP ». UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.
No. 218. Argued November 29, 30, 1898. — Decided February 20, 1899,

The act of August 28, 1894, c. 349, does not grant a right in presenti to ail
persons who may, after the passage of the law, use alcohol in the arts, or
in any medicinal or other like compounds, to a rebate or repayment of
the tax paid on such alcohol, but the grant was conditioned on use, in
compliance with regulations to be prescribed, in the absence of which
regulations the right did not so vest as to create a cause of action by
reason of the unregulated use.

Duxrap was, and had been for many years, “engaged in
the manufacture of a product of the arts known and described
as ‘stiff hats,”” in Brooklyn, New York. Between August 28,
1894, and April 24, 1895, he used 7060.95 proof gallons of
domestic alcohol to dissolve the shellac required to stiffen
hats made at his factory. An internal revenue tax of ninety
cents per proof gallon had been paid upon 2604.17 gallons
before August 28, 1894, making $2344.40, and a tax of one
dollar and ten cents per proof gallon had been paid upon the
remaining 4456.78 gallons after August 28, 1894, making
$4900.81, or $7245.21 in all. In October, 1894, Dunlap noti-
fied the Collector of Internal Revenue of the First District of
New York that he was using domestic alcohol at his factory,
and that under section 61 of the act of August 28, 1894, c. 349,
28 Stat, 509, 567, he claimed a rebate of the internal revenue
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tax paid on said alcohol, and he requested the collector to
take such official action relative to inspection and surveillance
as the law and regulations might require. Subsequently he
tendered to the collector affidavits and other evidence tending
to show that he had used the aforesaid quantity of alcohol in
his business, together with stamps showing payment of tax
thereon, and he requested the collector to visit the factory
and satisfy himself by an examination of the books or in any
other manner, that the alcohol had been used as alleged. He
also requested payment of the amount of tax appearing from
the stamps to have been paid. The collector declined to en-
tertain the application, and Dunlap filed a petition in the
Court of Claims to recover the full amount of the tax which
had been paid, as shown by the stamps, which, on December 6,
1897, was dismissed, whereupon he took this appeal.

The findings of fact set forth, among other things, that “
the early part of September, 1894, the Secretary of the Treas-
ury requested the Commissioner of Internal Revenue to have
regulations drafted for the use of alcohol in the arts, etc., and
for the presentation of claims for rebate of the tax;” and that
“subsequently there was correspondence between these offi-
cers as follows:”

From the Commissioner to the Secretary, October 3, 1894:

“T have the honor to report that the preparation of regula-
tions governing the use of alcohol in the arts and manufac
tures, with rebate of the internal revenue tax as provided by
section 61 of the revenue act of August 28, 1894, has been
and is now receiving very serious consideration from this
office, and many communications have been received from,
and personal interviews had with, manufacturers who use
alcohol in their establishments; and it is found, in every case
without exception, all agree that no regulation can be en
forced without official supervision, and that without such
supervision the interests of manufacturers and of the Govern
ment alike will suffer through the perpetration of frauds.

“As it is found to be 1mposs.1ble to prepare these regula-
tions in a way that will prove satlsfactory without official
supervision, I have the honor to inquire whether there is any
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appropriation or any general provision of law authorizing the
expenditure of money by this Department needed to procure
such supervision.”

From the Secretary to the Commissioner, October 5, 1894 :

“Yours of the 8d instant, inquiring whether there is any
appropriation or general provision of law authorizing the
expenditure of money by the Treasury Department or by
the Commissioner of the Internal Revenue to provide super-
vision of manufacturers using alcohol in the arts, etc., under
section 61 of the act of August 28, 1894, is received, and in
response I have the honor to state that no appropriation
whatever, either special or general, has been made by Con-
gress for the purpose mentioned, or for any other purpose
connected with the execution of the section of the statute
referred to.”

From the Commissioner to the Secretary, October 5, 1894 :

“I have the honor to acknowledge the receipt of your letter
of the 5th instant, in reply to my letter of the 8d instant, in
which you state that no appropriation whatever, either special
or general, has been made by Congress authorizing the ex-
penditure of money by the Treasury Department or by the
Commissioner of Internal Revenue to provide supervision of
manufacturers using alcobol in the arts, etc., under section 61
of the act of August 28, 1894, or for any purpose connected
with the execution of the section of the statute referred to.

“In reply I would suggest that, inasmuch as I have been
unable, as stated in my letter of the 3d instant, after thorough
consideration of the matter, and upon consultation by letter
and by personal interview with a large number of the most
prominent manufacturers, to prepare any set of regulations
which would yield adequate protection to the Government
and the honest manufacturer without official supervision, which
has not been provided for by Congress, the preparation of
these regulations be delayed until Congress has opportunity
to supply this omission.”

From the Secretary to the Commissioner, October 6, 1894 :

“Your communication of yesterday, in reference to the
execution of section 61 of the act of August 28, 1894, and
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advising me that, for the reasons therein stated, you are un.
able ‘to prepare any set of regulations which would yield
adequate protection to the Government and the honest manu-
facturer without official supervision, which has not been pro-
vided for by Congress,’” is received. I have also given much
attention to the subject, and have fully considered all the
arguments and suggestions submitted by parties interested
in the execution of the section of the statute referred to, and
have arrived at the conclusion that, until further action is
taken by Congress, it is not possible to establish and enforce
such regulations as are absolutely necessary for an effective
and beneficial execution of the law.

“You are, therefore, instructed to take no further action
in the matter for the present.”

In consequence of this last letter a circular was issued by
the Commissioner, November 24, 1894, stating :

“In view of the fact that this Department has been unable
to formulate effective regulations for carrying out the pro-
visions of section 61 of the act of August 28, 1894, relating
to the rebate of tax on alcohol used in the ‘arts, or in any
medicinal or other like compounds,” collectors of internal
revenue will, on receiving notice from manufacturers of the
intended use of alcohol for the purposes named, advise such
manufacturers that, in the absence of regulations on the sub-
ject, no official inspection of the alcohol so used or the articles
manufactured therefrom can be made, and that no application
for such rebate can be allowed or entertained.”

Finding VIII was:

“On December 3, 1894, the Secretary of the Treasury trans-
mitted to the Congress the annual report on the finances, con-
taining the following statement :

“¢Owing to defects in the legislation the Treasury Depatt-
ment has been unable to execute the provisions of section
sixty-one of the act of August 28, 1894, permitting the use of
alcohol in the arts, or in any medicinal or other like com-
pound, without the payment of the internal tax. The act
made no appropriation to defray the expenses of its adminis
tration, or for the payment of taxes provided for; and, after
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full consideration of the subject and an unsuccessful attemps
to frame regulations which would, without official sapervision,
protect the Government and the manufacturers, the Depart-
ment was constrained to abandon the effort and await the
further action of Congress.

«+Jtis estimated in the office of the Commissioner of Internal
Revenue that the drawbacks or repayments provided for in
the act will amount to not less than $10,000,000 per annum,
and that the expense of the necessary official supervision will
not be less than $500,000 per annum. For the information of
Congress, the correspondence between the Secretary and the
Commissioner of Internal Revenue upon this subject will
accompany this report. Finance report, 1894, LXVI.

‘“ Appended to this report was a draft of regulations pro-
posed for carrying out section 61, copies of communications
from the Commissioner of Internal Revenue explaining the
estimates of the appropriations required, and copies of the
official correspondence between the Secretary and the Com-
missioner, given in the preceding finding, showing the
action of the Department. The proposed regulations were as
follows :

[These regulations, cousisting of thirty-three articles and
including many subdivisions, were set forth at length.]

The ninth finding was to the effect that the amounts appro-
priated in the urgent deficiency act of January 25, 1895, 28
Stat. 636, c. 43, aggregating $245,095, were the amounts of
the Secretary’s estimate transmitted to Congress December 4,
1894, as necessitated by the income tax provisions of the act
of August 28, 1894.

The case is reported 33 C. CL 135.

Mr. George A. King and Mr. Joseph H. Choate for appel-
lmt. My, B. F. Tracy and Mr. Williem B. King were on
their brief.

Mr. Charles . Binney and Mr. Attorney General for
appellees.
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Mz. Cuier Justice FuLier, after stating the case, delivered
the opinion of the court.

Section 61 of the act of August 28, 1894, reads as follows:

“ Any manufacturer finding it necessary to use alcohol in
the arts, or in any medicinal or other like compound, may
use the same under regulations to be prescribed by the Sec-
retary of the Treasury, and on satisfying the collector of
internal revenue for the district wherein he resides or carries
on business that he has complied with such regulations and
has used such alcohol therein, and exhibiting and delivering
up the stamps which show that a tax has been paid thereon,
shall be entitled to receive from the Treasury of the United
States a rebate or repayment of the tax so paid.”

The Court of Claims held that as the rebate provided for
was to be paid only on alcohol used “under regulations to be
prescribed by the Secretary of the Treasury;” and as this
alcohol had not been so used, there could be no recovery;
and, speaking through Weldon, J., among other things, said:

“The right of the manufacturer to a rebate being dependent
on the regulations of the Secretary, such regulations are condi-
tions precedent to his right of repayment, and therefore no
right of repayment can vest until in pursuance of regulations
the manufacturer uses alcohol as contemplated by the statute.

' The statute having prescribed certain conditions upon which
the right of the claimant is predicated, and from which it
originates, there can be no cause of action unless it affirma-
tively appears that such conditions have been complied with
on the part of the claimant. This is a proceeding based upon
an alleged condition of liability upon the part of the defendants,
and it must be shown that all the essential elements of that
condition exist before any liability can accrue. Conceding
that it was the duty of the Secretary to prescribe regulations
consistent with the purpose and requirements of the law, his
failure to do so will not supply a necessary element in the cause
of the claimant.”

Alcohol had for years been used in the arts and in me
dicinal and other like compounds, and had been taxed and
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no rebate allowed, but by this section, manufacturers who
used alcohol in the arts, etc., under regulations prescribed by
the Secretary, were granted a rebate on proof of such regu-
lated use and of the payment of the tax on the alcohol so used.

There were no regulations in respect to the use of alcohol
in the arts at the time this alcohol was used, but it is con-
tended that the right to repayment was absolutely vested by
the statute, dependent on the mere fact of actual use in the arts,
and not on use in compliance with regulations. So that dur-
ing such period of time as might be required for the framing
of regulations, or as might elapse, if additional legislation were
found necessary, all alcohol used in the arts would be free
from taxation, although the exemption applied only to regu-
lated use. But if the right of the manufacturer could not
enure without regulations, and Congress had left it to the
Secretary to determine whether any which he could prescribe
and enforce would adequately protect the revenue and the
manufacturers, and he had concluded to the contrary; or, if
he had found that it was not practicable to enforce such as he
believed necessary, without further legislation, then it is ob-
vious the right to the rebate would not attach; in any view
the right was not absolute but was conditioned on the per-
formance of an executive act, and the absence of performance
left the condition of the existence of the right unfulfilled.

The distinction between the one class of cases and the
other is clear, and has been observed in many decisions of this
court.

By the eighth section of the act of June 12, 1866, c. 114, 14
Stat. 60, it was provided, “that when the quarterly returns of
any postmaster of the third, fourth or fifth class show that
the salary aliowed is ten per centum less than it would be on
the basis of commissions under the act of eighteen hundred
and fifty-four, fixing compensation, then the Postmaster Gen-
e}':tl shall review and readjust under the provisions of said sec-
tion,” (namely, § 2, act of July 1, 1864, c. 197, 13 Stat. 335,
3365) and in Undted States v. MeLean, 93 U. S. 750, it was
held that the law imposed no obligation on the Government to
Pay an increased salary, though warranted by the quarterly
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returns of an office, until readjustment by the Postmaster
General. Mr. Justice Strong, delivering the opinion, after
remarking that the ¢ readjustment was an executive act, made
necessary by the law in order to perfect any liability of the
Government,” said :

“But courts cannot perform executive duties, nor treat
them as performed when they have been neglected. They
cannot enforce rights which are dependent for their existence
upon a prior performance by an executive officer of certain
duties he has failed to perform. The right asserted by the
claimant rests upon a condition unfulfilled.” And see United
States v. Verdier, 164 U. S. 213.

On the other hand, in Campbell v. United States, 107 U. §.
407, it was ruled that where a statute declares that there shall
be a rebate or drawback of a tax under certain circumstances,
the amount to be determined under regulations prescribed by
the Secretary of the Treasury, the inaction of the Secretary
is immaterial, and the drawback must be paid whether ascer-
tained under the Secretary’s regulations or not, because the
right to the drawback depends on the statute, and not on the
Secretary’s regulations, which relate merely to the ascertain-
ment of the amount. The difference between the statutes in
regard to drawbacks, and the wording of section 61, is very
marked. Drawback laws relate to an article after it is manu-
factured. The mere use of imported materials in manufactur-
ing does not entitle the manufacturer to a drawback, and it is
only when the manufactured goods are exported that the rea-
son for the repayment of duty arises. In such instances the
exportation and the ascertainment of the character and quality
of the imported materials existing in the manufactured article
are subjected to regulation, but not the process of manufactuwre.
The case of Campbell only concerned the ascertainment of
the amount of drawback, and it was held that inasmuch as the
amount had been proved to the satisfaction of the court as
completely as if every reasonable regulation had been com-
plied with, a recovery could be sustained.

If we compare section 61 with the statute involved in
Campbell v. United States, (act of August 5, 1861, 12 Stat.
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299, c. 45, § 4,) the distinction between this case and that will

be clearly discernible.

§ 61, act of August 28, 1894,

“ Any manufacturer finding
it necessary to use alcohol in
the arts, or in any medicinal
or other like compound, may
use the same under regulations
to be prescribed by the Secre-
tary of the Treasury, and on
satisfying the collector of in-
ternal revenue for the district
wherein he resides or carries
on business that he has com-
plied with such regulations
and has used such alcohol
therein, and exhibiting and de-
livering up the stamps which
show that a tax has been paid
thereon, shall be entitled to
receive from the Treasurer of
the United States a rebate or
repayment of the tax so paid.”

§ 4, act of August 5, 1861.

“From and after the pas-
sage of this act, there shall be
allowed, on all articles wholly
manufactured of materials im-
ported, on which duties have
been paid, when exported, a
drawback, equal in amount to
the duty paid on such mate-
rials and no more, to be ascer-
tained under such regulations
as shall be prescribed by the
Secretary of the Treasury ;
Provided, that ten per cen-
tum on the amount of all
drawbacks, so allowed, shall
be retained for the use of the
United States by the collec-
tors paying such drawbacks
respectively.”

By the act of 1894 Congress required that the thing itself

should be done under official regulations; by the act of 1861,
simply that proof of the doing of the act should be made in
the manner prescribed.

In the case before us the first condition was that the alcohol

should have been used by the manufacturer in accordance with
regulations ; and as that condition was not fulfilled, it is diffi-
cult to hold that any justiciable right by action in assumpsit
arose,
: This is the result of the section taken in its literal mean-
Ing, and as the rebate constituted in effect an exemption from
taxatlon we perceive no ground which would justify a de-
parture f10m the plain words employed.
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Nor are we able to see that the letter of the statute did not
fully disclose the intent.

This section was one of many relating to the taxation of
distilled spirits, which imposed a higher tax and introduced
certain new requirements in regard to regauging, general
bonded warehouses, etc., the object to derive more revenue
from spirits used as beverages being perfectly clear; and the
general intention to forego the revenue that had been pre-
viously derived from spirits used in the arts could only be
carried out in consistency with the general tenor of the whole
body of laws regulating the tax on distilled spirits, which
undertook to guard the revenue at all points, and which re-
quired from the officers of the Government evidence that every-
thing had been correctly done. The regulations contemplated
by section 61 were regulations to insure the bona fide use in
the arts, etc., of all alcohol on which a rebate was to be paid
and to prevent such payment on alcohol not so used; and
these were to be specific regulations under that section, and
could not otherwise be framed than in the exercise of a
large discretion based on years of experience in the Treasury
Department.

Since, as counsel for Government argue, the peculiar nature
of alcohol itself, the materials capable of being distilled being
plentiful, the process of distillation easy, and the profit, if the
tax were evaded, necessarily great, had led in the course of
thirty years to a minute and stringent system of laws, aimed
at protecting the Government in every particular, it seems
clear that when Congress undertook to provide for refunding
the tax on alcohol when used in the arts, it manifestly re
garded adequate regulations to prevent loss through fraudu-
lent claims as absolutely an essential prerequisite; and may
reasonably be held to have left it to the Secretary to deter-
mine whether or not such regulations could be framed, and if
so, whether further legislation would be required. It is true
that the right to the rebate was derived from the statute, but
it was the statute itself which postponed the existence of the
right until the Secretary had prescribed regulations if he found
it practicable to do so.

-
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Without questioning the doctrine that debates in Congress
are not appropriate sources of information from which to dis-
cover the meaning of a statute passed by that body, United
States v. Trans-Missouri Freight Association, 166 U. S. 290,
318, it is nevertheless interesting to note that efforts were
made in the Senate to amend the bill by the addition of sec-
tions which, while making alcohol used in the arts free from
the tax, sought to secure the Government from fraud by pro-
visions for the methylating of such spirits so as to render
them unfit for use as a beverage; that these proposed amend-
ments were rejected, 26 Cong. Rec. 6935, 6936 ; and that sub-
sequently section 61 was adopted as an amendment, it being
urged in its support that “if the Secretary of the Treasury
and the Commissioner of Internal Revenue think they cannot
adopt any regulations which will prevent fraud, then nothing
will be done under it; but if they conclude they can adopt
such regulations as will prevent fraud in the use of alcohol
in the manufactures and the arts, then there will be relief
under it.” 26 Cong. Rec. p. 6985.

As soon as the act of August 28, 1894, became a law, with-
out the approval of the President, Congress adjourned, and
ab its first meeting thereafter the Secretary reported a draft
of the regulations he desired to prescribe, stating that their
enforcement would cost at least half a million of dollars annu-
ally, for which no appropriation was available, and that there-
fore he could not execute the section until Congress took
further action, and he transmitted the correspondence be-
tween himself and the Commissioner, including his letter of
October 6, 1894, instructing the Commissioner to take no
action regarding the matter.

Congress was thus distinctly informed that no claims for
rebate would be entertained in the absence of further legis-
lation, but none such was had, and finally, on June 3, 1896,
section 61 was repealed, and the appointment of a joint select
committee was authorized to “consider all questions relating
to the use of alcohol in the manufactures and arts free of tax,
and to report their conclusions to Congress on the first Mon-
day in December, eighteen hundred and ninety-six,” with
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power to “summon witnesses, administer oaths, print testi
mony or other information.” 29 Stat. 195, c. 310.

Numerous other provisions of the act called for regulations
by the Secretary of the Treasury, such as those relating to
the collection of customs duties and the free list; to the im-
portation or manufacture in bond or withdrawal from bond
free of tax; to drawbacks on imported merchandise; to the
collection of internal revenue, and some others; but these
related to matters for whose efficient regulation the Secretary
of the Treasury was invested with adequate power, and their
subject-matter was different from that of section 61.

If the duty of the Secretary to prescribe regulations was
merely ministerial, and a mandamus could, under circum-
stances, have issued to compel him to discharge it, would not
the judgment at which he arrived, the action which he took,
and his reference of the matter to Congress, have furnished
a complet> defence? But it is insisted that by reason of the
exercise of discretionary power necessarily involved in pre
scribing regulations as contemplated, the Secretary could not
have been thus compelled to act. We think the argument
entitled to great weight, and that it demonstrates the inten-
tion of Congress to leave the entire matter to the Treasury
Department to ascertain what would be needed in order to
carry the section into effect. Nothing could have been fur-
ther from the mind of Congress than that repayment must be
made on the unregulated use of aleohol in the arts, if in the
judgment of the Department, as the matter stood, such use
could not be regulated.

All this, however, only tends to sustain the conclusion of the
Court of Claims that this was not the case of a right granted
in prasents to all persons who might, after the passage of the
law, actually use alcohol in the arts, or in any medicinal or
other like compounds, to a rebate or repayment of the tax
paid on such alcohol, but that the grant of the right was
conditioned on use in compliance with regulations to be pre-
scribed, in the absence of which the right could not vest s0
as to create a cause of action by reason of the unregulated
use. The decisions bearing on the subject are examined and
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discussed in the opinion of the Court of Claims, and we do
not feel called on to recapitulate them here.

Judgment affirmen.

Mz. Justice Browxn, Mg. Justice Wnrre, Mr. Jusricr Proxk-
mam and Mr. Justice McKenna dissented.

UNITED STATES ». NAVARRE.

APPEAL FROM THE COURT OF CLAIMS,
No. 393. Submitted January 9, 1899, — Decided February 20, 1899.
Claims for depredations on the Pottawatomie Indians committed by Indians

were properly allowed by the Secretary of the Interior under the treaty
of August 7, 1868, and are valid claims.

TuE case is stated in the opinion.

Mr. Charles C. Binney and Mr. Assistant Attorney General
Pradt for the United States.

Mr. J. H. MeGowan and Mr, John Wharton Clark for
Navarre.

Mg. Justice McKeswa delivered the opinion of the court.

Claims for depredations committed on members of the
Pottawatomie tribe of Indians were referred to the Court of
Claims for adjudication by the acts of Congress herealter
quoted.

The appellees in pursuance of said acts of Congress filed a
petition setting forth claims for depredations committed on
them by white men, and prayed judgment therefor.

The proof showed depredations committed by Indians as
well as by white men, and the Court of Claims gave judg-
ment accordingly, and the United States appealed.

Only the claims allowed for property taken by Indians are
contested.  They amount to the sum of §5890,
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The right to recover was based on the tenth article of the
treaty with the Pottawatomie Indians, proclaimed August 7,
1868. 15 Stat. 531, 533. It provided as follows: “It is
further agreed that upon the presentation to the Department
of the Interior of the claims of said tribe for depredations
committed by others upon their stock, timber or other prop-
erty, accompanied by evidence thereof, examination and re-
port shall be made to Congress of the amount found to be
equitably due, in order that such action may be taken as shall
be just in the premises.”

The court below found that “under said treaty these claims
were by the Secretary of the Interior transmitted, with the
evidence in support thereof, to Congress for its action thereon;
and by Congress, under the acts of March 3, 1885, c. 341, and
March 3, 1891, c. 543, said claims, with all evidence, docu-
ments, reports and other papers pertaining to same, were re-
ferred to this court to be adjudicated and determined.” 23
Stat. 362, 372; 26 Stat. 989, 1011.

Nothing was done under the act of March 3, 1885. It
seems to be conceded that the reason was because the act re
quired strictly legal evidence of the claims.

The act of March 3, 1891, is as follows:

“That the claims of certain individual members of the
Pottawatomie Nation of Indians, their heirs or legal repre
sentatives, for the depredations committed by others upon
their stock, timber or other property, reported to Congress
under the tenth article of the treaty of August 7, 1868, be,
and the same are hereby, referred to the Court of Claims for
adjudication. And said court shall, in determining said caust,
ascertain the amounts due and to whom due by reason of
actual damage sustained.

“ And all papers, reports, evidence, records and proceedings
relating in any way to said claims now on file or of record In
the Department of the Interior or any other Department, 0!
on file or of record in the office of the secretary of the Sena¢
or the office of the clerk of the House of Representatives
shall be delivered to said court, and in considering the merits
of the claims presented to the court all testimony and reports
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of special agents or other officers and other papers now on file .
or of record in the departments of Congress shall be consid-
ered by the court, and such value awarded thereto as in its
judgment is right and proper.”

The contention of the United States depends on the mean-
ing of the words in the act, “ for the depredations committed
by others.” Exactly the same words are used in article 10 of
the treaty, and the Secretary of the Interior, exercising his
duty, reported claims for depredations, by both Indians and
white men, to Congress for its action. They were, therefore,
claims for depredations “ reported to Congress under the tenth
article of the treaty of August 7,1868.” DBut it is argued, and
ably so, that claims for depredations by other Indians were
improperly reported.

We do not think it necessary to review the argument in
detail. It is sufficient to say that Congress had before it when
1t legislated all the claims, and did not discriminate between
them. If the meaning of the treaty was doubtful, it was com-
petent for Congress to resolve the doubt and accept responsi-

bility for all claims. It was natural enough for it to adopt
the interpretation of the Interior Department. At any rate,
it did not distinguish between the claims. Its language covers
those which came from the acts of Indians as well as those
which came from the acts of white men.

Judgment affirmed.

COLLIER ». UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.
No. 252. Submitted January 9, 1899. — Decided February 20, 1899.

There is nothing in this case to take it out of the settled rule that the
findings of the Court of Claims in an action at law determine all matters
of fact.

Marks v. United States, 164 U. S. 297, followed to the point that when a
petition, filed in the Court of Claims, alleges that a depredation was
committed by an Indian or Indians belonging to a tribe in amity with the
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United States it becomes the duty of that court to inquire as to the truth
of that allegation; and if it appears that the tribe, as a tribe, was engaged
in actual hostilities with the United States, the judgment of the Court of
Claims must be that the allegation of the petition is not sustained, and
that the claim is not one within its province to adjudicate.

was the manifest purpose of Congress, in the act of March 8, 1891, c. 538,
to empower the Court of Claims to receive and consider any document
on file in the Departments of the Government or in the courts having u
bearing upon any material question arising in the consideration of any
particular claim for compensation for Indian depredation, the court to
allow the documents such weight as they were entitled to have.

‘THE case is stated in the opinion.

Mr. A. I Garland and Mr. Heber J. May for appellant.
Mr. Assistant Attorney General Thompson for appellees.
Mk. Justioe Warre delivered the opinion of the court.

This appeal bringsup for review a judgment of the Court of
Claims, dismissing, for want of jurisdiction, a claim originally
filed in that court by one Ranck, since deceased, to recover
for damages alleged to have been sustained on March 2, 1869,
by the destruction of property of the claimant by Indians
near the line of Texas and Mexico.

The finding of the court is that “The alleged depredation
was committed on or about the 2d day of March, 1869, in the
southeastern part of the Territory of New Mexico, by Mes-
calero Apache Indians, who at the time and place were not
in amity with the United States.” Upon its finding of the
ultimate facts thus stated, the court below rested the legal
conclusion that it was without jurisdiction of the cause. This
court accepts the findings of ultimate fact made by the court
below and cannot review them. Makan v. United States, 14
Wall. 109; Stone v. United States, 164 U. S. 380. Applying
the law to the facts, it is clear that as the Indians by whom
the depredation was committed were not in amity, the court
correctly decided that it was without jurisdiction. Marksy.
United States, 161 U. S. 297, followed in Leighton v. United
States, 161 U. 8. 291; Valk v. United States, 168 U. S. T03.
This legal conclusion was not disputed in the argument at bar;
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but it was contended that this court will, as a matter of law,
where the record enables it to do so, determine for itself
whether the ultimate facts found below are supported by any
evidence whatever, and that it also will determine whether
the ultimate facts were solely deduced by the court below
from evidence which was wholly illegal. And upon the fore-
going legal proposition it is asserted, first, that it is disclosed
by the record that there was no evidence whatever tending to
show that the depredation was committed by the Mescalero
Apache Indians; and, second, that the record also discloses
that the conclusion of fact that the Indians committing the
depredation were not in amity was solely rested by the
court upon certain official reports and documents which were
inadmissible. The rule by which these contentions are to be
measured is thus stated in United States v. Clark, 96 U. S.
37, 40, as follows:

“But we are of opinion that when that court [the Court of
Claims] has presented, as part of their findings, what they
show to be all the testimony on which they base one of the
essential, ultimate facts, which they have also found, and on
which their judgment rests, we must, if that testimony is not
competent evidence of that fact, reverse the judgment for that
reason. For here is, in the very findings of the court, made to
support its judgment the evidence that in law that judgment
is wrong. And this not on the weight or balance of testi-
mony, nor on any partial view of whether a particular piece
of testimony is admissible, but whether, upon the whole of the
testimony as presented by the court itself, there is not evi-
dence to support its verdict ; that is, its finding of the ultimate
fact in question.” See also Stone v. United States, supra, 383.

Whether the record before us is in such a state as to sup-
port either of the contentions above stated, is the question for
decision. Tn so far as the question of the tribe of Indians by
“_'hom the depredation was committed, it obviously is not,
since there is not therein contained any reference whatever
to the evidence upon which the court based its conclusion on
this subject. The portion of the record which is relied upon
to establish the contrary is the following statement :

VOL. CLXXI11—6
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“The court determines that the Mescalero Indians were
not in amity at the time of the depredation from the folloy-
ing official reports, documents and facts deduced from the
testimony of witnesses which are set forth in the findings.”

But the matter thus certified clearly purports only to relate
to the evidence from which the court drew its conclusions as
to amity, and not to that upon which it based its finding as to
the tribe by whom the depredation was committed. It fol-
lows, then, that the argument is simply this : That we are to
determine that there was no evidence supporting the finding
as to the particular tribe committing the depredation, when
the record does not disclose and the court has not certitied
the proof from which its conelusion was drawn. The claim
that the record discloses that the finding as to amity rested
solely upon certain official reports and documents, finds also
its only support in the excerpt from the record just above
stated. Whilst it is true the statement certifies that certain
reports and official documents were considered by the comt
in reaching its {inding as to the want of amity, 1t does not
state that it was alone based upon these reports, for it says
that the determination that the Indians were not in amity at
the time of the depredation was likewise drawn from “facts
deduced from the testimony of witnesses which are set forth
in the findings.” Now, whilst the findings contain certain
reports and official documents, presumably those referred to
in the statement, they do not contain the testimony of any
of the witnesses. After reproducing the reports and doct-
ments, the record conclades with a mere recapitulation of the
result of the testimony of certain witnesses as to the number
of Indians by whom the depredation was committed and the
circumstances surrounding, that is, the nature of the attac.li
made by the Indians and the conflict which ensued when 1
was made. It follows that even if the reports and oﬁicifrl
documents to which the findings refer were legally inadms
sible to show want of amity, we could not hold that there
was no legal evidence supporting the conclusion that amity
did not exist, since all the evidence which the court states i
considered on this subject is not in the record. DBut the
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official reports in question were legally competent on the
issue of amity. It is conceded that if competent they were
relevant, since it is admitted they tended to establish that the
tribe was not in amity when the depredation was committed.

The act of March 3, 1891, e. 538, for the adjudicativbn and
payment of claims arising from Indian depredations, 26 Stat.
851, provides in the fourth and eleventh sections as follows:

“In considering the merits of claims presented to the court,
any testimony, affidavits, reports of special agents or other
officers, and such other papers as are now on file in the
departments or in the courts, relating to any such claims,
shall be considered by the court as competent evidence, and
such weight given thereto as in its judgment is right and
proper.” .l

“Skc. 11. That all papers, reports, evidence, records and
proceedings now on file or of record in any of the depart-
ments, or the office of the secretary of the Senate, or the
office of the clerk of the House of Representatives, or certified
copies of the same, relating to any claims authorized to be
prosecuted under this act, shall be furnished to the court upon
its order, or at the request of the Attorney General.”

These provisions express the manifest purpose of Congress
to empower the Court of Claims to receive and consider any
document on file in the Departments of the Government or
in the courts, having a bearing upon any material question
arising in the consideration of any particular claim for com-
pensation for Indian depredation, the court to allow the docu-
ments such weight as they were entitled to have.

There is no merit in the contention that, although docu-
ments, within the description of the statute, were relevant to
the question of amity, they were nevertheless incompetent,
as they did not refer to the particular depredation in ques-
tion, because the statute only authorizes the consideration of
reports, documents, ete., “relating to any such claim.” As
amty was made by law an essential prerequisite to recover, it
f01.10ws that evidence bearing on such subject was necessarily
evidence relating to the claim under consideration.

Affirmed.
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CENTRAL LOAN & TRUST COMPANY «. CAMP-
BELL COMMISSION COMPANY.

ERROR TO AND APPEAL FROM THE SUPREME COURT OF THE TER-
RITORY OF OKLAHOMA.

No. 145, Argued and submitted January 17, 1899. — Decided February 20, 1889,

The plaintiff in error, a Texas corporation, commenced an action, in a court
of Oklahoma, against the defendant in error, a Missouri corporation, awl
caused a writ of attachment to be issued and levied upon five thousand
head of cattle, claimed to be the property of the Missouri corporation.
After such levy, service was made upon one Pierce as garnishee of the
Missouri corporation. Pierce answered, denying that he was indebted toor
held property of that company, and further set up an agreement under
the provisions of which he had shipped to the pastures of that company
a large number of cattle, the ownership to remain in him until full pay-
ment for the cattle. The cattle levied upon were of this number. He
also set up a notice from one Stoddard of an assignment to him of the
contract by the Missouri company. He further set up that he was en-
titled to the possession of the cattle, and asked that they should be re-
turned to him with damages. With the consent of both sides Pierce was
appointed receiver of the cattle, and then service was made upon the
Missouri corporation by publication, had in compliance with require-
ments of law. Stoddard then filed an interplea, setting up rights of
other parties. This was demurred to, but no action was had on the de
murrer. The receiver sold the cattle, paid himself in full and reported
to the court that he had a balance in his hands, subject to its order.
Then the Missouri company filed pleas to the jurisdiction of the court,
and other pleas were filed, setting up claims to the balance in the re-
ceiver’s hands. The Missouri company also set up that Pierce, by be-
coming receiver, had abandoned his claim to the ownership of the
cattle. The trial court held that the territorial act, authorizing the pro-
bate judge, as to debts not yet due, to order an attachment in the absence
of the district judge, was unconstitutional and void, and ordered the
action dismissed. The Supreme Court of the Territory held thaf the
court below was wrong in this respect, but affirmed its judgment ot
the ground that an actual levy was necessary in order to give the court
jurisdiction, and there had been none. The case being brought here,
the Missouri corporation set up that this court was without jurisdiction,
because the intervenors in the trial court had not been made parties &0
the appeal. FHeld:

(1) That it was not necessary to make the intervenors parties;

(2) That property of the Missouri company had been levied on under
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the writ of attachment, and that the decision of the Supreme
Court of the Territory to the contrary was wrong;

(3) That the Oklahoma statute, requiring an affidavit in its support, as
a prerequisite to the issuance of a writ of attachment, does not
involve the discharge of a judicial function, but is the perform-
ance of a ministerial duty;

(4) That the court acquired jurisdiction of the defendant corporation
by constructive service, by foreign attachment, without its con-
sent;

(5) That the territorial statute, authorizing the issue of a writ of attach-
ment against the property of a non-resident defendant, is not
repugnant to the Fourteenth Amendnent to the Constitution.

Tais action was commenced on July 2, 1895, in the district
court of Noble County, Oklahoma, by the Central Loan and
Trust Company, a Texas corporation, against the Campbell
Commission Company, a Missouri corporation, to recover upon
certain promissory notes not then due. Upon affidavit a writ
of attachment issued, and was levied upon five thousand head
of cattle, as the property of the Campbell Company. After
such levy, a summons in garnishment was served upon one
A. H. Pierce, who answered that he was not indebted to and
held no property owned by or in which the Campbell Com-
pany had an interest. As “a further and special answer?”
Pierce set out a written agreement entered into between him-
self and the Campbell Company for the sale and shipment by
him, to that company, of a specified number of cattle. This
agreement provided that Pierce was to deliver at Pierce Sta-
tion, Texas, a designated number of cattle, which the company
agreed to ship to its pastures in the Indian Territory “at its
own risk and pay all freight and other expenses,” the expenses
to embrace the wages of a man to be put by Pierce with the
f:attle, “to represent his interest in said cattle.” It was recited
i the contract that five thousand dollars had been paid at the
signing of the agreement “as part of the purchase price;”
and the company further agreed to pay to Pierce interest at
the rate of ten per cent per annum on all unpaid amounts from
Fhe date of shipment of the cattle until full and final payment
'accordance with the contract. The company also agreed
0 ship the cattle to market during the summer or fall of 1895,
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for account of Pierce, and to apply the proceeds of sale to
payment for the cattle until fully paid for at the rate of fifteen
dollars per head; and it was also stipulated that title and
ownership of the cattle should be and remain in Pierce until
such payment. '

In said “further and special answer” it was also alleged
that the cattle, upon which the writ of attachment had been
levied, formed part of the number covered by the contract
above referred to, and had been shipped by Pierce to the
pastures of the Campbell Company, but that they had never
ceased to continuein the possession of Pierce; it being further
claimed that the cattle were snbject to a charge for unpaid
purchase money, expenses for their care and keeping, etc
The answer further stated that notice had been received by
Pierce from one T. A. Stoddard, trustee, that an assignment
had been made of said contract to him by the Campbell Com-
pany, and a copy of the alleged assignment was annexed. It
purported to “sell and assign all the title and interest in and
to ” the contract between Pierce and the Campbell Company,
any profit which might be derived by Stoddard from carrying
the contract into final execution, to be applied by him as trustee
to the payment, pro rata, of certain described notes. The
garnishee also declared that on July 12, 1895, receivers had
been appointed of the assets of the Campbell Company, and
the answer concluded with asking that Pierce might be dis
charged as garnishee.

With the answer to the garnishment there was also filed by
Pierce what was termed an interplea. It was therein, in sub
stance, averred that the cattle which had been levied upon
were wrongfully detained from Pierce; that he was entitlel
to their immediate possession; and he prayed that on the
hearing of the interplea judgment might be awarded for the
return of the cattle, with damages for their alleged wrongful
seizure and detention. A motion was also filed, on behalf
of Pierce, “as garnishee and interpleader,” to discharge the
attachment, substantially on the ground that the cattle be-
longed to Pierce, and that the latter was not indebted to the
Campbell Company, and held none of its property.
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On the date when this motion came on for hearing the
plaintiff filed an application for the appointment of Pierce as
receiver, “to take charge of the property attached in this
action and sell the same in accordance with a certain written
contract” attached as an exhibit, being the contract referred
to in the answer of Pierce to the garnishment. The service
of the writ of attachment was averred, and it was stated that
the cattle which had been levied upon had been “under the
care, custody and control of the sheriff of Noble County since
the third day of July, 1895, when said attachment was lev-
ied ;” and it was further averred: “That said A. H. Pierce
claims no interest in said property or this suit except as set
forth in said contract hereto attached, and is entirely friendly
to all parties concerned in said action, and, as plaintiff and its
attorneys are informed and believe, the appointment of said
A. II. Pierce as receiver herein would be entirely satisfactory
to the defendant and all other parties in said action.”

The pecuniary responsibility of Pierce and his large expe-
rience as a dealer and raiser and shipper of cattle, and other
circumstances, were set forth as warranting his appointment
without bond to sell the cattle in the usnal commercial way,
instead of at public sale, and the application concluded as
follows :

“That it would be to the interest of all parties concerned
to have A. H. Pierce appointed receiver to take charge of said
steers and sell the same to the best advantage, accounting to
the court for all sales, and, after satisfying his claim under
said contract, hold the money remaining in his hands subject
to the final order of this court.

“That said A. . Pierce has already shipped from five
thousand head of steers so seized in attachment about three
hundred and sixty head and sold the same in market, and now
holds the proceeds thereof, which should be accounted for by
suid A, H. Pierce along with other accounts of shipments.”

An order appointing the receiver was thereupon made, the
consent of the attorneys both of Pierce and the plaintiff being
noted thereon, and Pierce qualified as receiver.

A sammons which had been issued having been returned
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“defendant not found,” publication was had in compliance
with the legal requirements.

Subsequently Stoddard, trustee, filed an interplea. Therein
it was averred that the contract between Pierce and the
Campbell Company had been made by that company for
account of a firm styled George W. Miller & Son, and had
been entered into in the name of the Campbell Company in
order to secure that company for advances which had been
made by it to Miller & Son; that under an assignment by the
Campbell Company to Stoddard he was entitled to the pro-
ceeds of the sale of the cattle in the hands of the receiver
after the claim of Pierce had been paid. Plaintiff demurred
to this interplea on November 5, 1895, but no action was ever
had thereon.

A report was filed by the receiver, showing that hLe had
sold the cattle, and from the proceeds had satisfied in full
his claim under the contract of September, 1894, and that a
balance was in his hands subject to the order of the court.
Thereafter the Campbell Company filed a “plea to the juris-
diction,” and subsequently filed an amended plea, which stated
seven grounds why the court was without jurisdiction, all of
which will be hereafter referred to.

After this George W. Miller and J. C. Miller filed an inter-
plea in the action, claiming that they were the real contrac-
tors with Pierce in the agreement of September 8, 1894, and
averred their ownership of the cattle, and that if the contract
had been assigned to Stoddard, it was done without their
authority, and was void. It was prayed that the proceeds
of the cattle be paid to them after the payment to Pierce of
the amount of his claim. No issue was taken on this inter-
plea.

On the same date that the Miller interplea was filed the
plaintiff filed an answer to the interplea of A. I Pierce
averring among other things that Pierce, as a result of the
receivership proceedings, had waived and abandoned all his
claim in and to the ownership of the cattle levied on under
the attachment. On December 16, 1895, the plea of the
Campbell Company to the jurisdiction was heard, upon the
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record, over objection and exception by plaintiff. The court
overruled all the grounds assigned in the plea except the
second, which asserted that there was a want of power in
the probate judge to issue an order for attachment. As to
such ground it held that the act of the territorial assembly
of Oklahoma, conferring power upon the probate judge, as to
debts not yet due, to order an attachment in the absence of
the district judge from the county, was unconstitutional and
void. It thereupon concluded that all the proceedings were
void, the attachment was quashed, and the suit dismissed for
want of jurisdiction, without prejudice to the Campbell Com-
pany. The Campbell Company excepted to the action of
the court in overruling all the grounds of its plea to the juris-
diction but that referring to the power of the probate judge,
and the plaintiff excepted to the action of the court holding
that there was a want of power in the probate judge.

Error was prosecuted to the Supreme Court of the Terri-
tory. That court, whilst concluding that the lower court was
wrong in deciding that the probate judge was without au-
thority to allow the attachment, yet affirmed the judgment
below on the ground that as an actual levy on the property
of the defendant Campbell Company was necessary to give
the lower court jurisdiction to determine the cause, and as
there had been in law no such levy, therefore the court below
was without jurisdiction, and had correctly dismissed the suit.
The reasoning of the court, in effect, sustained the third ground
of the motion to quash the attachment made by the Campbell
Company. A petition for rehearing having been overruled,
the cause was brought to this court.

Mr. William D. Willéams, for plaintiff in error and appel-
lant, submitted on his brief.

Mr. John W. Shartel for defendant in error and appellee.

MR. Jusrice WarrE, after making the foregoing statement,
delivered the opinion of the court.
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On the threshold it is necessary to dispose of a suggestion
of want of jurisdiction made by the appellee. It is based on
the proposition that as the intervenors in the trial court are
not made parties to this appeal, we are without jurisdiction,
since the judgment to be rendered may materially prejudice
their rights. Bat the intervenors did not except to the action
of the trial court in vacating the attachment and dismissing
the action. They were not made parties to the proceedings
in error prosecuted from the judgment of the trial court to
the Supreme Court of the Territory. In that court the cause
was determined without any suggestion, so far as the record
discloses, that the questions arising on the record could not
be decided in the absence of the intervenors, and the Supreme
Court of the Territory manifestly assumed that the intervenors
were not essential parties to a determination of the controversy
before it, since it passed on the case as presented without their
presence. If their absence was treated by the parties to the
proceedings in the Supreme Court of the Territory as not
affecting the right to a review of the judgment of the trial
court, there can be no reason why we should now hold that
the presence of such intervenors is necessary on this appeal,
which has solely for its object a review of the judgment ren-
dered by the Supreme Court of the Territory. Considering
the facts just stated, and the further fact that it is obvious
that the rights of the intervenors cannot be prejudiced by 2
review of the action of the Supreme Court of the Territory
in dismissing the cause for want of jurisdiction, the motion
to dismiss is overruled.

The third ground stated in the plea of the defendant, the
Campbell Company, to the jurisdiction of the court, was the
one which the Supreme Court of the Territory found to be
well taken, and upon which it based its affirmance of the judg-
ment quashing the attachment and dismissing the action for
want of jurisdiction. The reasoning by which the court
reached its conclusion was in substance as follows:

The garnishee Pierce answered that he had nothing sub-
ject to garnishment. After doing this, he further answered,
setting out an alleged contract between himsell and the de-
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fendant, by which he had agreed to sell and ship to the pas-
tures of the defendant a certain number of cattle, which agree-
ment had been carried into execution, the cattle seized under
the attachment being a portion of those shipped in carrying
out the contract. The answer then stated that although the
cattle had been thus shipped, by the terms of the contract,
the right to their possession remained in the garnishee Pierce,
to whom there was a large amount due under the contract for
purchase money and expenses. The answer further stated
that the garnishee had been notified of an assignment by the
defendant of its rights under the contract, the date of this as-
signment as given being prior in time to the levy of the attach-
ment. Considering that there had been no traverse by the
plaintiff to the answer of the garnishee, within twenty days,
as required by the Oklahoma statute, the court concluded
that all the facts and averments and the inferences deducible
therefrom, stated in the answer, were to be taken as true, not
ouly as between the garnishee and the plaintiff, but also be-
tween the plaintiff and the defendant, in determining whether
property of the defendant had been levied upon, under the
attachment.  Upon this assumption, finding that the answer
of the garnishee established that no property of the defendant
had been levied upon under the attachment, it thereupon
dissolved the attachment and dismissed the suit. But this
reasoning was fallacious, since it assumed that because the
failure to traverse the answer of the garnishee was conclusive
of his non-liability, in the garnishment proceedings, it was
therefore equally so, as between the plaintiff and defendant,
in determining whether the property which had been levied
upon under the attachment belonged to the defendant. But
the two considerations, the liability of the garnishee under
the proceedings in garnishment and the validity of the levy
previously made under the attachment, were distinet and dif-
ferent issues. The section of the Oklahoma statute to which
the court referred (Oklahoma Stat. 1893, sec. 4085) provides
t!lat the answer of the garnishee “shall in all cases be conclu-
sive of the truth of the facts therein stated, unless the plain-
tiff shall within twenty days serve upon the garnishee a notice
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in writing that he elects to take issue on his answer.” It
however, can in reason be construed only as importing that
the facts stated in the answer, unless traversed, should be con-
clusive, for the purpose of determining whether the garnishee
was liable under the process issued against him and to which
process his answer was directed.

Indeed, all the facts stated in the “further” answer of the
garnishee were, in legal effect, substantially irrelevant to the
issue between the plaintiff and the garnishee, since they re-
ferred not to the garnishee’s liability to the defendant, but
propounded a distinct and independent claim which the gar-
nishee asserted existed in his favor as against the defendant,
as a basis on his part for claiming property which was already
in the possession of the court under the attachment, and held
as the property of the defendant in attachment. This was
the view taken by the garnishee of his rights on the subject,
for the answer in the garnishment concluded simply by asking
that the garnishee be discharged from the proceedings. And
on the same day he intervened in the main action and filed
his interplea asserting in his behall a right of possession to
the cattle seized and demanding damages for their detention.
The judgment below, then, not alone caused the failure to
traverse the answer to conclude the plaintiff as to the issues
which could legally arise on the garnishment, that is, the lia-
bility of the garnishee thereunder, but it also made the failure
to traverse operate as a summary and conclusive finding in
favor of the garnishee on his interplea in the action, which
was a wholly independent and distinct proceeding from the
garnishment itself. The reasoning necessarily went further
than this, since by relation it caused the answer of the gar
nishee to become conclusive between the plaintiff and the
defendant, thereby setting aside the seizure made before the
garnishnent issued, falsifying and destroying the return of
the sheriff that he had levied upon the property of the defend-
ant, and in effect decided the case in favor of the defendant
without proof and without a hearing. )

Nor can a different conclusion be reached by considering
that in the further answer of the garnishee it was stated that
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he had been notified of an assignment of the rights of the
defendant Campbell Company under the contract, purporting
to have been made prior to the levy of the attachment. This
was not pertinent to the question of the liability of the gar-
nishee under the garnishment proceedings, and could not oper-
ate to conclusively establish as between the plaintiff and the
defendant, or as between the plaintiff and the alleged as-
signee, either the verity or the legal sufficiency of the alleged
assignment.

Aside, however, from the foregoing consideration, the record
established a condition of facts which relieved the plaintiff
from the necessity of traversing the answer of the garnishee,
in so far as that answer referred to the independent facts sub-
stantiating the intended claim of the garnishee to the right of
possession of the property already under seizure, and which,
moreover, estopped the garnishee, and, therefore, the defend-
ant, from asserting any right of possession by reason of the
facts alleged in the further answer. Before the time for
traverse had expired, and at the date when a motion filed by
Pierce, as garnishee and interpleader, to discharge the attach-
ment on the ground of his assumed right of possession under
the contract, had been noticed for hearing, the court, by the
consent of plaintiff and the garnishee, (the only parties who
had up to that time appeared in the cause,) appointed the
garnishee Pierce receiver, to dispose at private sale of the
cattle, which had been levied upon, to pay from the proceeds
the claim of Pierce, by virtue of his contract, and to hold the
balance subject to the final order of the court. Obviously,
this order, and the rights which Pierce took under it were
wholly incompatible with the assumption that he was entitled
to the possession of the property levied upon as the owner
thereof. By the effect of the order, he was to be paid the full
purchase price of the cattle. He could not take the price
and keep the cattle. The situation was this: At the time the
Campbell Company made its motion to dismiss for want of
Jurisdietion, the garnishee had taken substantial rights which
had for their inevitable legal effect to render unnecessary any
traverse of so much of his answer as referred to his rights
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under the supposed contract, and which also disposed of his
interplea and claim of individual right to the possession of the
property levied on under the attachment; yet the result of
the judgment rendered below was to dismiss the action at the
instance of the defendant on the ground of supposed rights
vested in the garnishee, when the garnishee himself had dis-
claimed or had abandoned the assertion of such presumed
rights.

As the foregoing reasons dispose of the view of the case
taken by the lower court, we confine ourselves to them. Be-
cause, however, we do so, we must not be understood as inti-
mating that the defendant had the right to assail the juris-
diction of the court, or question the right of the court to
order the giving of notice by publication, on the ground that
it was not the owner of the property actually levied upon,
and that the aflidavit for publication was untrue in stating
that the defendant had property within the jurisdiction, when
if it were not such owner no prejudice could come to it, as
the judgment of the court, from the nature of the proceeding
before it, could necessarily only operate upon the property
levied on. Nor, moreover, must we be counsidered as assent-
ing to the construction given by the court to the contract
between the Campbell Company and Pierce, the court, in its
recital of the facts, stating that under the contract Pierce had
a vendor’s lien for the amount of the purchase price upon the
cattle which had been levied upon, but in the opinion con-
struing the contract as not divesting Pierce of the title to the
cattle.

Although the court below based its conclusion only upon
one of the grounds taken in the plea of the defendant to the
jurisdiction, it nevertheless in the course of its opinion stated
that the whole plea was before it, and that all the grounds
therein stated were open for its consideration. We, therefore,
shall briefly consider such of the remaining grounds stated in
the plea to jurisdiction as have been urged in argument upon
our attention.

I. It is contended that the attachment proceedings were
void and that the court consequently was without jurisdiction,
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because the order for attachment was signed by the probate
judge, acting in the absence of the district judge, conformably
to a power to that effect given by the territorial statute.
"'he claim is that the statute conferring such power upon the
probate judge was repugnant to the organic act and void, for
the following reason: The organic act authorized the estab-
lishment of a Supreme Court and district courts to be vested
with % chancery as well as common law jurisdiction and author-
ity for redress of all wrongs committed against the Constitu-
tion or laws of the United States or of the Territory affecting
persons or property.” The grant of common law jurisdic-
tion, it is argued, embraced authority to issue attachments.
Being then within the jurisdiction expressly vested in the courts
named, it was incompetent for the territorial legislature to del-
egate to the probate courts, which the organic act authorized
to be established, or to a judge of such a court, any jurisdiction
in the premises, even although the organic act empowered the
legislature to define and limit the jurisdiction to be exercised
by probate courts.

A review of this contention is rendered unnecessary, because
of the mistaken premise upon which it rests. On the face of
the Oklahoma statute it is apparent that it is required as a
prerequisite to the issuance of an attachment that the affidavit,
in support thereof, shall simply state the particular ground
for attachment mentioned in the act, and therefore that the
granting of an order for attachment does not involve the dis-
charge of a judicial function, but merely the performance of a
ministerial duty, that is, the comparison of the language of
the affidavit with the terms of the statute. The text of the
statute is stated in the margin! This statute is a reproduc-

1 SEC. 4120. Where a debtor has sold, conveyed or otherwise disposed of
his property with the fraudulent intent to cheat or defraud his creditors, or
to hinder or delay the collection of their debts, or is about to make such sale
or conveyance or disposition of his property, with such fraudulent intent,
Orls about to remove his property, or a material part thereof, with the
}nhent or to the effect of cheating or defrauding his creditors, or of hinder-
mg them or delaying them in the collection of their debts, a creditor may
bring an action on his claim before it is due and have an attachment against
the property of the same debtor.
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tion of a statute of Kansas; and, in 1884, before the organi.
zation of the Territory of Oklahoma, the Supreme Court of
Kansas, in Buck v. Panabaker, 32 Kansas, 466, had recognizedl
the power of a probate judge to grant a writ of attachment in
cases provided by law, while it had early held, in Zeyburn v.
Brackett, 2 Kansas, 227, under a statute containing require-
ments as to the statements to be made in the affidavit for
an attachment like unto those embodied in the statute of
Oklahoma now under consideration, that the authority vested
in an official to grant the writ imposed a duty simply minis-
terial in its nature. It is elementary that where the ground
of attachment may be alleged in the language of the statute,
the authority to allow the writ need not be exercised by the
judge of the court, but may be delegated by the legislature to
an official, such as the clerk of the court. Reyburn v. Brackett,
2 Kansas, 227 ; Wheeler v. Farmer, 38 California, 203 ; Harrison
v. King, 9 Ohio St. 388 ; Drake on Attachments, 7th ed. p. 92.
The cases cited and relied upon by counsel as holding to the
contrary do not sustain what is claimed for them. In some
of them, Reyburn v. Brackett, 2 Kansas, 227; Simon v. Stetter,
25 Ohio St. 388; and [arrison v. King, 9 Ohio St. 388, the
rule we have stated is upheld ; in others, Morrison v. Lovejoy,
6 Minnesota, 183, and Guerin v. Hunt, 8 Minnesota, 477, 457,
the particular statute under consideration was construed as
requiring, on the part of the officer allowing the writ, a
weighing and determination of the sufficiency of the proof;
whilst, again, in others, Seidentopf v. Annabil, 6 Nebraska,
524, and Howell v. Circuit Judge, 88 Michigan, 369, the
statute expressly required that the writ should be allowed by
a judge, and hence the clerk of the court was held incompe-

SEc. 4121. The attachment authorized by the last section may be
granted by the court in which the action is brought, or by the judge thereof,
or in his absence from the county by the probate judge of the county in
which the action is brought; but, before such action shall be brought or
such attachment shall be granted the plaintiff, or his agent or attorney, shall
make an oath in writing showing the nature and amount of the plaintiff's
claim, that it is just, when the same will become due, and the existence of
some one of the grounds for an attachment enumerated in the preceding
section.
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tent to issue the writ without the previous authorization of
the order by the court.

Nor does section 3 of the act of Congress of December
91, 1893, ¢. 5, 28 Stat. 20, empowering the Supreme Court of
the Territory or its Chief Justice to designate any judge to
“try” a particular case in any district where the regular
judge is for any reason unable to hold court, constitute an
implied prohibition against the conferring by the legislature
of authority upon one not a judge of the court in which the
main action is pending to perform a ministerial act like that
here considered.

II. It is insisted that “under the organic act of the Terri-
tory, the court could not acquire jurisdiction of the person of
the defendant by constructive service by foreign attachment
without its consent.”

The section of the organic act referred to requires that all
civil actions shall be brought in the county where a defendant
resides or can be found. In a proceeding by attachment of
property, which is in the nature of an action 4n rem, it is
elementary that the defendant is found, to the extent of the
property levied upon, where the property is attached. It
would be an extremely strained construction of the language
of the act to hold that Congress intended to prohibit a
remedy universally pursued, that of proceeding against the
property of non-residents in the place in the territory where
the property of such non-resident is found.

IIT. The only remaining contention to be considered is the
claim that the territorial statute authorizing the issue of an
attachment against the property of a non-resident defendant
In the case of an alleged fraudulent disposition of property
IS repugnant to the Fourteenth Amendment to the Constitu-
tl('m of the United States and in conflict with the Civil
Rights Act. The law of the Territory, it is said, in case of
an attachment, for the cause stated, against a resident of the
Territory requires the giving of a bond by the plaintiff in
attachment as a condition for the issue of the writ, whilst it
has been construed to make no such requirement in the case
of an attachment against a non-resident. This, it is argued,

VOL. CLXXm1—7
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is a discrimination against a non-resident, does not afford due
process of law, and denies the equal protection of the laws.
The elementary doctrine is not denied that for the purposes
of the remedy by attachment, the legislative authority of a
State or Territory may classify residents in one class and
non-residents in another, but it is insisted that where non-
residents “are not capable of separate identification from
residents by any facts or circumstances other than that they
are non-residents — that is, when the fact of non-residence is
their only distinguishing feature — the laws of a State or
Territory cannot treat them to their prejudice upon that fact
as a basis of classification.”

When the exception, thus stated, is put in juxtaposition
with the concession that there is such a difference between
the residents of a State or Territory and non-residents, as to
justify their being placed into distinct classes for the purpose
of the process of attachment, it becomes at once clear that
the exception to the rule, which the argument attempts to
make, is but a denial, by indirection, of the legislative power
to classify which it is avowed the exception does not question.
The argument in substance is that where a bond is required
as a prerequisite to the issue of an attachment against a
resident, an unlawful diserimination is produced by permit-
ting process of attachment against a non-resident withou
giving a like bond. But the difference between exacting a
bond in the one case and not in the other is nothing like
as great as that which arises from allowing processes of
attachment against a non-resident and not permitting such
process against a resident in any case. That the distinction
between a resident and a non-resident is so broad as to
authorize a classification in accordance with the suggestion
just made is conceded, and, if it were not, is obvious. The
reasoning theun is, that, although the difference between the
two classes is adequate to support the allowance of the
remedy in one case and its absolute denial in the other
yet that the distinction between the two is not wide enough
to justify allowing the remedy in both cases, but accompany-
ing it in one instance by a more onerous prerequisite than 15
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exacted in the other. The power, however, to grant in the
one and deny in the other of necessity embraces the right, if
it be allowed in both, to impose upon the one a condition not
required in the other, for the lesser is necessarily contained
in the greater power. The misconception consists in conced-
ing, on the one hand, the power to classify residents and non-
residents, for the purpose of the writ of attachment, and then
from this concession, to argue that the power does not exist,
unless there be something in the cause of action, for which
the attachment is allowed to be issued, which justifies the
classification. ~ As, however, the classification depends upon
residence and non-residence, and not upon the cause of action,
the attempted distinetion is without merit.

The foregoing considerations dispose not only of the grounds
passed upon by the court below, but those pressed upon our
attention and which were subject to review in that court;
and as from them we conclude there was error in the judg-
ment of the lower court, its judgment must be

Leeversed, and the case remanded Jor further proceedings in
conformity to this opinion.

SIOUX CITY TERMINAL RAILROAD AND WARE-
HOUSE COMPANY o TRUST COMPANY OF
NORTH AMERICA.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE EIGHTI
CIRCUIT.

No, 192. Argued January 23, 24, 1899. — Decided February 20, 1899,

The Supreme Court of Iowa having repeatedly decided that in that State
the fact that a corporation of Iowa contracts a debt in excess of its
charter or statutory limitation does not render the debt void, but, on
the contrary, such debt is merely voidable, and is enforceable against the
corporation and those holding under it, and gives rise only to a right of
action on the part of the State because of the violation of the statute, or
entails a liability on the officers of the corporation for the excessive
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debts so contracted, this court hold, itself bound by those decisions,
without determining whet as g independent question, it would de.
cide that the issue of sthck by(g coxpomtlon, in excess of a statutory
inhibition, is not voxd,@ut mglefy w@{uble

C’ \. & o
Tar facts whie aerrev tant to the controversy arising on

this record are ‘as ‘ﬁonowfé The Sioux City Terminal Rzul-
road and Warehe®se Gemp‘my (hereafter designated as the
Terminal Oor@any)"'was in 1889, mcorpomted under the
general laws of the State of Iowa with an authorized capital
of one million of dollars. In January, 1890, the corporation,
by authority of its board of directors, authorized by its stock-
holders, mortgaged in favor of the Trust Company of North
America its ‘“grounds, franchises, liens, rights, privileges,
lines of railway, side tracks, warehouses, storage houses,
elevators and other terminal facilities . . . awvithin the
corporate limits of the city of Sioux City,” all of shich prop-
erty was more fully described in the deed of mortgage. The
purpose of the mortgage was to secure an issue of negotiable
bonds with the interest to accrue thereon, the bonds being for
the face value of one million two hundred and fifty thousand
(81,250,000) dollars. The form of the bonds was described
in the deed, and they were numbered from 1 to 1250 inclu-
sive. The deed contained a statement that the corporation
“has full power and authority under the laws of the State
of Towa to create this present issue of bonds and to secure
the same by mortgage of all its property, leases and fran
chises.” The bonds thus secured were negotiated to innocent
purchasers for value and the proceeds were applied to the
credit of the company.

In 1893 the Terminal Company also mortgaged in favor of
the Union Loan and Trust Company, an Iowa corporation,
the property previously mortgaged, as above stated, this
second mortgage being to secure one hundred and ninet_\'
promissory notes, fifty whereof were for one thousand dollass
cach and one hundred and forty whereof were for five thot-
sand dollars each, the total aggregating seven hundred and
ﬁfty thousand (§750,000) dollars. AIl the notes referred 10
in this mortgage bore the date of the deed, which contained
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the following covenant: “The said party of the first part
(that is, the mortgagor) hereby covenants that the said
premises are free from all incumbrances, excepting a deed
of trust made on the first day of January, a.p. 1890, by
said party of the first part to the Trust Company of North
America of Philadelphia, to secure the sum of one million
two hundred and fifty thousand ($1,250,000) dollars of bonds,
and the said party of the first part will warrant and defend
the title unto the said party of the second part, its successors
and assignees, against all persons whomsoever claiming the
sume, subject to the lien of the said prior deed of trust.”

On the tenth day of October, 1893, in the United States
Circuit Court for the Northern District of Iowa, a bill was
filed by certain national banks, citizens of other States than
the State of Iowa, against the Terminal Company, E. .
Hubbard, as assignee of the Union Loan and Trust Company,
and others, having for its object the foreclosure of the second
mortgage above referred to. Without fully recapitulating
the averments of the bill, it suffices to say that it alleged
that the notes which were secured by the second mortgage
had been placed in the hands of the Union Loan and Trust
Company in part for the benefit of certain claims against the
Terminal Company held by the complainants; that the Union
Loan and Trust Company had, in April, 1893, made an assign-
ment to E. II. Hubbard for the benefit of all its creditors, and
that Hubbard had succeeded to the rights and obligations of
the company of which he was assignee, and in which capacity
he held the notes secured by the second mortgage, and the
benefit of which the complainants were entitled to invoke for
the purpose of procuring the payment of their claims. A re-
Jeeiver was prayed for and was appointed.

On the 23d of December, 1893, the Terminal Company,
reciting the fact that the notes which were secured by the
second mortgage for $750,000 had been drawn, and the mort-
gage given for the benefit of certain outstanding creditors
whose claims amounted to $728,000, and that the notes cov-
e}’ed by the second mortgage had been placed in the hands of
the Union Loan and Trust Company for the benefit of such
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creditors; that the company had made an assignment to
Hubbard, assignee, and in that capacity he had received the
notes in question; that in a suit pending in the Norther
District of Iowa, to foreclose said second mortgage, a question
had arisen whether such creditors were entitled to avail them-
selves of the benefit of the second mortgage. Therefore, i
order to allay any such question and to give the creditors
intended to be covered by the second mortgage an undoubted
right to claim under it, the deed conveyed absolutely to Hub-
bmd trustee, the property covered by the mortgage, giving
to the trustee full poiwer to realize and apply the property dnd
rights to the discharge of the debts secured or intended to be
secured as above stated. It suflices, for the purpose of this
case, to give this outline of the deed in question, without
stating all the various clauses found in it intended to accom-
plish the purpose which it had in view. The deed, however,
contained this declaration: “This conveyance is made, how-
ever, with full notice of the assertion of the following claims
against the said property, to wit, a certain mortgage or trust
deed to the Trust Company of North America, of Phila
delphia, Pennsylvania, as trustee, to secure certain bonds
for the sum of one million two hundred and fifty thousand
($1,250,000) dollars, and also certain mechanics’ liens to the
amount of about $55,000, and also certain judgments to the
amount of about $20,000. Nor shall said first party (that
is, the transferrer) be understood to covenant that there
are not other claims than those hereinbefore expressly men-
tioned, none of which, however, are to be considered and
assumed by said second party, (Hubbard, trustee,) nor by
the acceptance of this deed is he in anywise held to ad
mit the validity of said trust deed liens, judgments or of any
claims made or that may arise thereunder, nor shall this
deed be held in any manner to operate as the merger of said
mortgage to said Union Loan and Trust Company, but said
mortgage shall at all times be kept in full force until all
persons and corporations entitled and claiming benefits there
under shall consent to its discharge, or so lonfr as it may be
necessary to keep said mortgage in force for the protection
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of the title herein conveyed, or any interest claimed by virtue
hereof.”

Default having taken place in the payment of the interest
on the bonds secured by the first mortgage, the Trust Com-
pany of North America, as the trustee, filed its bill in the
Circuit Court of the United States for the Northern District
of Towa for foreclosure. On the 20th of June, 1894, the
court ordered the two foreclosure suits, that is, the one pre-
viously brought by certain national banks in October, 1893,
and the one brought by the Trust Company of North Amer-
ica, to be consolidated, and appointed the same person who
had been made receiver under the first bill also the receiver
under the second. On July 23, 1895, the Credits Commuta-
tion Company, a corporation organized under the laws of the
State of Iowa, filed its suit against the Terminal Company in
the state court of Iowa in and for Woodbury County. It
was alleged that the Credits Commutation Company had be-
come the holder and owner of a large number of the claims
against the Terminal Company which were intended to be
secured by the second mortgage and for whose benefit the
deed to Hubbard, trustee, had been made. The relief sought
was a judgment against the Terminal Company ¢ without
prejudice to any rights or interests which the plaintiff (the
Credits Commutation Company) may have as a holder of said
notes in the said trust deed;” that is, the deed of trust to
Hubbard, trustee, for the benefit of the noteholders as already
mentioned. On the day the suit was filed the Terminal
Company answered, admitting the correctness of the claim,
and judgment was then entered for $692,096.95 with interest,
the whole without prejudice to the rights of the parties under
the deed of trust as prayed for.

The Terminal Company in its answer to the suit for fore-
closure brought by the Trust Company of North America
relied upon many defences, only one of which need be referred
to, that is, that the bonds and the mortgage in favor of the
said Trust Company of North America were wulira wvires.
‘HO\\'ever, it may be observed that the Terminal Company by
lts answer asserted that the rights of those entitled to claim
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under the second mortgage or the conveyance, made for their
benefit to Hubbard, trustee, were paramount to the claims of
the Trust Company of North America, or the bondholders
under the first mortgage in favor of that company. The
Credits Commutation Company intervened in the foreclosure
proceedings, averring that the bonds secured by the deed in
favor of the Trust Company of North America were void,
because the Terminal Company at the time the bonds were
executed was without lawful power to issue them or to secure
them by mortgage. It was also claimed that in virtue of the
judgment rendered in the state court the Credits Commutation
Company was a creditor of the Terminal Company to the
amount of the judgment, and was entitled to avail itself of
the rights accruing to it from the deed of conveyance made
by the Terminal Company to ITubbard, trustee, and therefore
that the Credits Commutation Company was entitled to be
paid from the proceeds of the property sought to be foreclosed
before the holders of the bonds secured by the deed which
had been made in favor of the Trust Company of North
America.

The trial court decided in favor of the validity of the bonds
issued to the Trust Company of North America and of the
mortgage securing the same. 69 Fed. Rep. 441. On appeal
to the Circuit Court of Appeals for the Eighth Circuit, the
Judgment of the trial court was affirmed. 49 U. S. App. 52,
The case then, by the allowance of a writ of certiorari, was
brought to this court.

Mr. Henry J. Taylor and Mr. John C. Coombs for the Rail
road and Warehouse Company.

Mr. Asa F. Call for the Trust Company. Mr. Joseph 11
Call was on his brief.

Mg. Jusrice WartE, after making the foregoing statement,
delivered the opinion of the court.

The errors assigned and the discussion at the bar confine
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the question to be decided solely to the validity of the negoti-
able bonds of the Terminal Company which were issued to
the Trust Company of North America, and which were sold
in open market to innocent purchasers for value and the pro-
ceeds of which inured to the benefit of the Terminal Company.
The issue for decision is restricted to this question, since all
the errors assigned and the contentions based upon them de-
pend on the assertion that the bonds issued to the Trust Com-
pany of North America, and the mortgage by which their
payment was secured, were wholly void. This complete want
of power in the Terminal Company is predicated upon cer-
tain requirements of the law of the State of Iowa, existing at
the time of the incorporation of the Terminal Company, and
of a provision in the charter of that company, inserted therein
in compliance with the Iowa statute. The law of Iowa relied
on is section 1611 of the Iowa Code of 1897, contained in the
portion thereof relating to the organization of corporations,
and is as follows:

“Such articles must fix the highest amount of indebtedness
or liability to which the corporation is at any one time to be
subject, which in no case, except risks of insurance companies,
and liabilities of banks not in excess of their available assets,
not including their capital, shall exceed two thirds of its capi-
tal stock. But the provisions of this section shall not apply
to the bonds or other railway or street railway securities, issued
or guaranteed by railway or street railway companies of the
State, in aid of the location, construction and equipment of
railways or street railways, to an amount not exceeding six-
teen thousand dollars per mile of single track, standard gauge,
or eight thousand dollars per mile of single track, narrow
gauge, lines of road for each mile of railway or street railway
actually constructed and equipped. Nor shall the provisions
of this section apply to the debentures or bonds of any com-
pany incorporated under the provisions of this chapter, the
Payment of which shall be secured by an actual transfer of
real estate securities for the benefit and protection of pur-
chasers thereof; such securities to be at least equal in amount
to the par value of such bonds or debentures, and to be first
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liens upon unencumbered real estate worth at least twice tle
amount loaned thereon.”

The part of the foregoing section commanding the insertion
in the charter of incorporated companies of the amount of
liability for which the corporation could at one time be sub-
ject, and limiting such amount to two thirds of the capital
stock, originated in the State of Iowa in the year 1851, and
was continuously in force from the time of its adoption in the
year in question up to the period when it was embodied in the
Code of 1897. Towa Code, 1851, Title 10, c. 43, § 676; Iowa
Code, 1873, Title 9, § 1061. The subsequent portions of the
section creating exceptions as to certain classes of railway
bonds, and as to bonds secured by an actual transfer of real
estate securities, originated, the one March 30, 1854, and the
other March 80, in the year 1886, and continued in force until
they were also incorporated in the Iowa Code of 1897. 20
Towa Laws, c. 22; 21 Ib. ¢. 54. And section 1622 of the
Towa Code also contains the following cognate provision:
“. . . If the indebtedness of any corporation shall exceed
the amount of indebtedness permitted by law, the directors
and officers of such corporation knowingly consenting thereto
shall be personally and individually liable to the creditors of
such corporation for such excess.”

The portion of the charter of the Terminal Company fixing,
in obedience to the statutory requirement, the amount of the
debt which could at any one time exist was as follows :

“The highest amount of indebtedness to which this (Termi-
nal) company shall at any time subject itself shall not exceed
two thirds of the paid-up capital stock of said company, aside
from the indebtedness secured by mortgage upon the real
estate of the company.”

As the sum of the bonds which were issued and secured by
the mortgage in favor of the Trust Company of North Amer
ica exceeded the statutory limit and the amount stated in the
charter, the question which arises first for consideration is this:
Did this fact render them void ; and, secondarily, was the issue
of bonds taken from out the operation of the general rule
laid down in the statute by the exceptions mentioned in the
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latter portions thereof? As the claim that the bonds were
void is based on the statutory provisions above referred to, it
follows that we are compelled to primarily ascertain the mean-
ing and operation of the state law. In making this inquiry
we are constrained in the first place to inquire what construc-
tion has been placed upon the Iowa statute by the Supreme
Court of that State, for it is an elementary principle that this
court in interpreting a state statute will construe and apply it
as settled by the court of last resort of the State, and will
hence only form an independent judgment, as to the meaning
of the state law, when there was no binding construction of
such state statute by the court of last resort of the State.
Nobles v. Georgia, 168 U. S. 898 ; Aberdeen Bank v. Chehalis
County, 166 U. S. 440 ; Morley v. Lake Shore and Mich. South.
Lailway Co., 146 U. S. 162, 166, and authorities there cited.
The subject-matter of the creation by an Iowa corporation
of a debt in excess of the maximum amount fixed in its charter
in accordance with the requirement of the statute, and also in
excess of the sum limited by the state law, was considered by
the Supreme Court of the State of Iowa in Garrett v. Bur-
lington. Plough Co., (1886) 70 Iowa, 697. The case was this:
An action was brought in chancery to foreclose a mortgage
executed by the Burlington Plough Company, an Iowa corpora-
tion, to the plaintiff as a trustee for certain of its creditors
upon real estate and personal property. The authorized capi-
tal stock of the corporation was fifty thousand dollars. The
maximum limit imposed by the articles of incorporation was the
maximum imposed by the statute, that is, two thirds of the
amount of the capital stock. The corporation had contracted
an indebtedness in excess of the limitation fixed by the statute
and fixed by the charter; that is, with an authorized capital
stock of fifty thousand dollars it had contracted an indebted-
hess exceeding fifty thousand dollars, of which total indebted-
less the sums pressed in the foreclosure suit were a part.
The defence to the suit was twofold : First, that the total debt
of the corporation, including that sued on, wasin excess of the
two thirds limitation ; and, second, that the mortgage was
void because it had been granted to protect certain directors




OCTOBER TERM, 1898.
Opinion of the Court.

of the corporation to the prejudice of its general creditors,
The fact that the debt exceeded the two thirds allowed by
the charter and the statute was admitted on the face of the
record and stated by the court in its opinion to be unques-
tioned. The court said (p. 701):

“ Do the facts alleged in the answer, that the holders of the
notes, as directors of the company, in the management of its
affairs, contracted indebtedness beyond the limit prescribed
by the articles of incorporation, and caused the mortgage to
be executed to secure the amount due them, defeat their
security, and give other creditors a right to share in the pro-
ceeds of the property mortgaged? We do not understand
counsel for defendants to claim that a debt of the corporation
beyond the prescribed limits of its indebtedness is invalid, and,
if held by a director of the corporation, cannot be enforced
for that reason alone. It may be that a director would be
answerable to stockholders or others for negligence or mis-
management of the affairs of a corporation whereby debts
were contracted in excess of the limitation prescribed in the
articles of incorporation ; but it cannot be claimed that such a
debt, for a consideration received by the corporation, cannot
be enforced against it.”

Again referring to the same subject, the court said (p. 702):

“It is averred that the directors unlawfully contracted
indebtedness of the corporation in excess of the limit pre-
scribed by its articles of incorporation. But this has nothing
to do with the directors’ claims in controversy. As we have
before said, they may be liable to proper parties for their neg-
ligence or unlawful acts, but honest contracts made with them
are not defeated thereby.”

In Warfield v. Marshall County Canning Co., (1887) 72
Towa, 666, where a debt had been confessedly contracted by a
corporation in excess of its charter limitation, confining the
power of the corporation to create a debt to a sum not exceed-
ing one half of the capital stock actually paid in, the court, in
considering the legal consequences of such excessive debt, said
(p. 672):

“The proposition is stated by counsel, but it is not, We
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think, insisted upon, that the mortgage is ultra vires, because
the articles of incorporation provide ¢ that it shall be compe-
tent to mortgage the property of the company to the amount
of not exceeding one half of the capital stock actually paid in.
The question was determined adversely to appellant in Garrett
v. Plough Co., before cited.”

It follows, then, that at the time of the issue of the bonds
in favor of the Trust Company of North America, and of the
execution of the deed of mortgage by which such bonds were
secured, the Supreme Court of the State of Iowa had, in two
cases, declared the law of that State to be that a debt con-
tracted in excess of the maximum limitation stated in the
charter, in virtue of the provisions of the statute requiring
that suech maximum limit should be fixed, was not void,
although the consequence of contracting a debt beyond the
limitation might be to entail upon the officers of the corpora-
tion a personal liability for the amount thereof.

Light is thrown upon the condition of the law of the State
of Towa, on the question now before us, by a decision of the
Supreme Court of that State, wherein it was called upon to
consider issues arising from the identical contracts which are
involved in this case. The cause was adjudged in the
Supreme Court of Iowa after the decision of the trial court
in this cause, and after that of the Circuit Court of Appeals.
Without deciding that the construction given the statute by
the Supreme Court of the State of Iowa at the time and un-
der the circumstances stated is necessarily controlling on this
court, such interpretation, conceding that it is not controlling,
is manifestly relevant for the purpose of elucidating the pre-
vious decisions of the Supreme Court of Towa, and as indicat-
ing what was the settled law of that State at the time the
contract in question was entered into and prior to the time
When the controversy which this case presents orviginated in
the courts of the United States. The decision in question is
ﬁeach v. Wakefield, (1898) 76 N. W. Rep. 688, (not yet reported
In the official reports of the State of Towa). The case as stated
In the report thereof was this: Beach, a sub-contractor, com-
menced proceedings to establish and foreclose a mechanic’s
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lien on a depot built by the Terminal Company. Wakefield
was the principal contractor for building the depot. Ie
deuied in part the claim of Beach, and sought also on his own
behalf to be recognized as having a mechanic’s lien upon the
depot. The Terminal Company, the Trust Company of North
America and the Credits Commutation Company were parties
to the cause. The decree of the Supreme Court of ITowa
recognized in part a mechanic’s lien on the depot building
paramount to the mortgage in favor of the Trust Company
of North America, but adjudged that the bonds issued to the
Trust Company of North America and the mortgage by
which they were secured were paramount to the claim of the
Credits Commutation Company and others holding junior
mortgage rights. In considering the legal result of the
creation of a debt in excess of the statutory limitation the
court said (p. 694):

“A distinction is to be taken between contracts like this
and those which, independent of statute, are in violation of
public policy.” The creation of this indebtedness involved no
moral turpitude. The making of the mortgage did not dis
able the corporation from performing its duties to the public.
The Terminal Company had a right to incur a debt, and to
execute a mortgage to secure it. - The only ground of com-
plaint is that it went further than the law permitted. Of this
the State may complain, but the Terminal Company cannot;
nor can any person whose rights are derived through the Ter
minal Company, and who acquired such rights with knowledge
of the mortgage lien.”

Again, in commenting on the same subject, the court said
(p- 695):

“ We are aware that the security has been held invalid, and
a right of recovery thereon denied, in many cases where an
action has been permitted upon the common counts. But Wwe
think these cases will be found to involve contracts which
were absolutely void and not, as in the case at bar, voidable
only. This distinction is clearly preserved in the cases. It
Garrett v. Plough Co., supra, the indebtedness exceeded the
charter limit of the corporation, and the creditors had notice
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thereof when the transaction took place; and yet a right of
recovery was allowed and the lien of the mortgage upheld.”

Recurring to the legal consequence, under the Iowa statute,
of contracting a debt in excess of the statutory limit, the court
said (p. 695):

“Tt is said further that the plea of estoppel can be urged
only in favor of the innocent, and that the bondholders here
are not of that class, for they are held to notice of the corpo-
rate power of the Terminal Company. This rule has been
applied in cases where the act done was wholly void because
of an absolute want of power to sustain it and in cases where
considerations of public policy intervened. Iere, as repeat-
edly said, the act is voidable only. The statute does not even
impose a penalty therefor.”

The argument, then, reduces itself to this: Although it was
conclusively settled by the decisions of the State of Iowa at
the time the contract in question was entered into, that a debt
contracted by a corporation in excess of the statutory limita-
tion was in no sense of the word void, but on the contrary was
merely voidable, that we nevertheless should, in enforcing the
state statute, disregard the construction affixed to it by the
Supreme Court of the State of Iowa, and hold that the act of
the corporation in exceeding the limit of debt imposed by the
statute or fixed in the charter in compliance with the statute
was absolutely void. But to so decide would violate the ele-
mentary rule previously referred to, under which this court
adopts and applies the meaning of a state statute as settled by
the court of last resort of the State. As then under the Iowa
law, the fact that the corporation contracted a debt in excess
of the charter or statutory limitation did not render the debt
void, but, on the contrary, such debt, by the settled rule in
Towa, was merely voidable, and was enforceable against the
torporation and those holding under it, and gave rise only to
aright of action on the part of the State because of the viola-
tion of the statute, or entailed, it would seem, a liability on
the officers of the corporation for the excessive debt so con-
tracted, it follows that the whole foundation upon which the
errors assigned in this court must rest is without support in
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respect of Federal law, and therefore the decrees below were
correctly rendered.

It is claimed, however, that this court is not obliged to fol-
low the Iowa decisions interpreting the statute of that State,
because it is assumed that those decisions proceed alone upon
the principle of estoppel. Estoppel, it is argued, is a matter
of general and not of local law upon which this court must
form an independent conclusion, even although in doing so it
may disregard the rule established in the State of Iowa by
the Supreme Court of that State. Whatever, it is argued,
may be the rule in state courts, in this court it is settled that
a corporation cannot be estopped from asserting that it is not
bound by a corporate act which is absolutely void, citing,
among other cases, Pullman’s Palace Car Co. v. Central Trans-
portation Co., 171 U. 8. 138; California Bank v. Kennedy,
167 U. S. 362; McCormick v. Market National Bank, 163
U. 8. 538; Central Transportation Co. v. Pullman’s Palace
Car Co., 139 U. S. 24.

But we are not called upon, in the case before us, to decide
the question thus raised, since it rests upon an assumption
that the court of Towa has decided that the corporation was
by estoppel prevented from complaining of a void act. But
the Supreme Court of Iowa has not so decided. On the cou-
trary, whilst in the course of its opinions it has referred to
the doctrine of estoppel, it expressly, in the cases cited, made
the application of the doctrine depend upon the legal conclu-
sion found by it, that the act of a corporation in contracting
a debt in excess of the statutory limit was not void but merely
voidable, and for this reason the corporation, or those holding
under it, could not be heard to assail the act in question. The
decisions of this court which are relied upon considered the
application of the doctrine of estoppel to corporate acts abso-
lutely void, and not its relation to contracts which were merely
voidable. 'Whether, as an independent question, if we were
enforcing the Iowa statute, we would decide that the issue
of stock by a corporation in excess of a statutory inhibition
was not void but merely voidable, need not be considered,
since, as we have said, in applying an Towa law, we folloV




BAUSMAN 2. DIXON.

Opinion of the Court.

the settled construction given to it by the Supreme Court of
that State.

It necessarily follows that the decrees of the Circuit Court
and of the Circuit Court of Appeals were correct, and both

are therefore
Affirmed.

BAUSMAN ». DIXON.

ERROR TO THE SUPREME COURT OF THE STATE OF WASHINGTON.
No. 197. Argued and submitted January 25, 1899. — Decided February 20, 1899.

A receiver of a railroad in a State, appointed by a Circuit Court of the
United States, is not authorized by the fact of such appointment to bring
here for review a judgment in a court of the State against him, when no
other cause exists to give this court jurisdiction.

Tur case is stated in the opinion.
Mr. Frederick Bawsman for plaintiff in error.

Mr. John E. Humphries and Mr. Edward P. Edsen for
defendant in error submitted on their brief, on which were
also Mr. William E. Humphrey, Mr. Harrison Bostwick and
Mr. C. E. Remsbery.

Mr. Cumer Justice Furier delivered the opinion of the
court,

Dixon brought an action in the Superior Court of King
County, Washington, against Bausman, receiver of the Ranier
Power and Railway Company, to recover damages for injuries
sustained by reason of defendant’s negligence. The complaint
alleged that the Ranier Power and Railway Company was
& corporation organized under the laws of Washington, and
engaged in operating a certain street railway in the city of
Seattle ; that June 13, 1893, one Backus was duly appointed
by the Circuit Court of the United States for the District of
Washington, receiver of the company, and qualified and served
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as such until February 11, 1895, when he was succeeded by
Bausman ; and that the injury of which plaintiff complained
was inflicted in the course of the operation of the railway, on
June 15, 1893. The answer denied that Bausman’s prede.
cessor in office had employed Dixon; and that Dixon’s in-
juries were caused by negligence; and set up contributory
negligence as an affirmative defence. The action was tried
by a jury and a verdict rendered in favor of Dixon, the jury
also returning answers to certain questions of fact specially
propounded. A motion for new trial was overruled and judg-
ment entered on the verdict, and the cause was carried to the
Supreme Court of Washington, which affirmed the judgment,
(17 Washington, 304,) whereupon this writ of error was
allowed.

We are unable to find adequate ground on which to main-
tain jurisdiction. The contention of plaintiff in error seems
to be that because of his appointment as receiver the judg-
ment against him amounts to a denial of the validity of an
authority exercised under the United States or of a right or
immunity specially set up or claimed under a statute of the
United States. Itis true that the receiver was an officer of
the Circuit Court, but the validity of his authority as such
was not drawn in question, and there was no suggestion in
the pleadings, or during the trial, or, so far as appears, in the
state Supreme Court, that any right the receiver possessed as
receiver was contested, although on the merits the employ-
ment of plaintiff was denied, and defendant contended that
plaintiff had assumed the risk which resulted in the injury,
and had also been guilty of contributory negligence. The
mere order of the Circuit Court appointing a receiver did not
create a Federal question under section 709 of the Revised
Statutes, and the receiver did not set up any right derived
from that order, which he asserted was abridged or taken
away by the decision of the state court. The liability t0
Dixon depended on principles of general law applicable to the
facts, and not in any way on the terms of the order.

We have just held in Capital National Bank of Lincoln Y.
The First National Bank of Cadiz, 172 U. S. 425, that where
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the receiver of a national bank was a party defendant in the
state courts, contested the issues on a general denial, and set
up no claim of a right under Federal statutes withdrawing
the case from the application of general law, this court had
no jurisdiction to revise the judgment of the highest court of
the State resting thereon; and, certainly, an officer of the
Circuit Court stands on no higher ground than an officer of
the United States.

Defendant did not deny that he was amenable to suit in the
state courts ; he did not claim immunity as receiver from suit
without previous leave of the Circuit Court, and could not have
done so in view of the act of March 3, 1887, c. 373, 24 Stat.
552; all the questions involved were questions of general law,
including the inquiry whether one person holding the office of
receiver could be held responsible for the acts of his prede-
cessor in the same office; and the judgment specifically pre-
scribed that the “said amount and judgment is payable out
of the funds held by said Bausman, as receiver of said com-
pany, which come into the hands of said receiver and are held
by him as receiver, and funds belonging to the receivership
which are applicable for that purpose which may hereafter
come into the receiver’s hands, or under direction of the
court appointing such receiver.”

Section three of the act of March 3, 1887, provides that:
“Every receiver or manager of any property appointed by
any court of the United States may be sued in respect of
any act or transaction of his in carrying on the business
connected with such property, without the previous leave of
the court in which such receiver or manager was appointed ;
but such suit shall be subject to the general equity jurisdic-
tion of the court in which such receiver or manager was ap-
pointed, so far as the same shall be necessary to the ends of
Justice.” It is not denied that this action was prosecuted and
this judgment rendered in accordance therewith.

The writ of error is

Dismissed.
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MULLEN ». WESTERN UNION BEEF COMPANY.

ERROR TO THE COURT OF APPEALS OF THE STATE OF COLORADO,
Mo. 153. Argied and submitted January 18, 1899, — Decided February 20, 1899.

On the facts stated by the court in its opinion, it declines to hold that it
affirmatively appears from the record that a decision couald not have been
had in the Supreme Court of the State, which is the highest court in the
State; and this being so, it holds that the writ of error must be dis-
missed.

Tris was an action brought by Mullen and McPhee against
the Western Union Beef Company, in the district court of
Arapahoe County, Colorado, to recover damages for loss of
stock occasioned by the communication from cattle of defend-
ant to cattle of plaintiffs of the disease lknown as splenetic or
Texas fever, by the importation into Colorado of a herd of
Texas cattle, in June, 1891, and suffering them to go at large,
in violation of the quarantine rules, regulations and orders of
the United States Department of Agriculture, in accordance
with the act of Congress approved May 29, 1884, c. 60, entitled
“ An act for the establishment of a Bureau of Animal Indus-
try, ete.,” 23 Stat. 31; and the act approved July 14, 1890,
c. 707, 26 Stat. 287; and in violation of the quarantine rules
and regulations of the State of Colorado. The trial resulted
in a verdict for defendant, on which judgment was entered.
Plaintiffs sued out a writ of error from the Court of Appeals
of the State of Colorado and the judgment was affirmed,
whereupon the present writ of error was allowed.

The Court of Appeals held that the question of violation
by defendant of the quarantine rules and regulations of the
State need not be considered because “upon sufficient evi
dence, it was settled by the jury in defendant’s favor;” that
“ no question of negligence generally in the shipment and man-
agement of the cattle is presented by the record;” and that
the theory on which the case had been tried below and was
argued in that court was that “if the loss of the plaintiﬁs‘
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cattle was in consequence of disease communicated by the
cattle of the defendant, its liability depends upon its acts
with reference to rules and regulations which it was legally
bound to observe.”

The regulations of the Secretary of Agriculture were as
follows :

“ Regulations Concerning Catile Transportation.
“ Unrrep StATES DEPARTMENT OF AGRICULTURE,
OFFICE OF THE SECRETARY,
Wasmingron, D. C., February 5, 1891.
“To the managers and agents of railroad and transportation
companies of the United States, stockmen and others:

“In accordance with section 7 of the act of Congress ap-
proved May 29, 1884, entitled ‘ An act for the establishment
of a Bureau of Animal Industryv, to prevent the exportation
of diseased cattle and to provide means for the suppression
and extirpation of pleuro-pneumonia and other contagious
diseases among domestic animals,” and of the act of Congress
approved July 14, 1890, making appropriation for the Depart-
ment of Agriculture for the fiscal year ending June 30, 1891,
you are notified that a contagious and infectious disease known
as splenetic or southern fever exists among cattle in the follow-
ing-described area of the United States: . . . From the
15th day of February to the 1st day of December, 1891, no
cattle are to be transported from said area to any portion of
the United States north or west of the above-described line,
except in accordance with the following regulations.”

[Here followed a series of stringent rules concerning the

method to be pursued in transporting cattle from the infected
districts. ]

“Unitep StaTES DEPARTMENT OF AGRICULTURE,
OFFICE OF THE SECRETARY,
W asuingron, D. C., April 23, 1891.
“Notice is hereby given that cattle which have been at
least, ninety days in the area of country hereinafter described
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may be moved from said area by rail into the States of Col-
orado, Wyoming and Montana for grazing purposes, in ac-
cordance with the regulations made by said States for the
admission of southern cattle thereto.

“Provided :

“1. That cattle from said area shall go into said States
only for slaughter or grazing, and shall on no account be
shipped from said States into any other State or Territory of
the United States before the 1st day of December, 1891.

“9. That such cattle shall not be allowed in pens or on
trails or ranges that are to be occupied or crossed by cattle
going to the eastern markets before December 1, 1891, and
that these two classes shall not be allowed to come in con-
tact.

“3. That all cars which have carried cattle from said area
shall, upon unloading, at once be cleaned and disinfected in
the manner provided by the regulations of this department of
February 5, 1891.

“4. That the state authorities of the States of Colorado,
Wyoming and Montana agree to enforce these provisions.”

The court, after stating that the territory described in both
orders included that from which the defendant’s cattle were
shipped, said : “It is the rules relating to the isolation of caf-
tle moved from infected districts, and more particularly the
second proviso of the second order, which were claimed to
have been violated by the defendant.”

And it was then ruled that the regulations were not bind-
ing, as it was not shown that the State had agreed to them;
that they were not authorized by the statute; that ¢the sec-
ond provision undertakes to regulate the duties in relation to
them [the cattle], of the persons by whom they might be
removed after their arrival in the State, and it is upon this
provision that plaintiffs’ reliance is chiefly placed. After be
coming domiciled within the State their management would
be regulated by its laws and not by the act of Congress. Any
violation of the Federal law in connection with the cattle
would consist in their removal. The disposition of them after-
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wards was not within the scope of the statute.” 9 Colorado,
497. 49 Pac. Rep. 425.

Mr. T. B. Stuart for plaintiffs in error. Mr. W. C. Kings-
ley filed briefs for the same.

Mr. C. S. Thomas and Mr. W. II. Bryant for defendant in
error submitted on their brief, on which was also Mr. 1. H.
Lee.

Mz. Cmier JusticE FurLrEr delivered the opinion of the
court.

We are met on the threshold by the objection that the writ
of error runs to the judgment of the Court of Appeals, and
cannot be maintained, because that is not the judgment of
the highest court of the State in which a decision could be
had.

The Supreme Court of Colorado is the highest court of the
State, and the Court of Appeals is an intermediate court,
created by an act approved April 6, 1891, (Sess. Laws, Col.
1891, 118,) of which the following are sections :

“Srcrron 1. No writ of error from, or appeal to, the Su-
preme Court shall lie to review the final judgment of any in-
ferior court, unless the judgment, or in replevin, the value
found exceeds two thousand five hundred dollars, exclusive of
costs.  Provided, this limitation shall not apply where the
matter in controversy relates to a franchise or freehold, nor
Where the construction of a provision of the Constitution of
the State or of the United States is necessary to the deter-
mination of a case. Provided, further, that the foregoing
limitation shall not apply to writs of error to county courts.”

“Secrron 4. That the said court shall have jurisdiction :

“First—To review the final judgments of inferior courts
of record in all eivil cases and in all criminal cases not capital.
_“Second—Tt shall have final jurisdiction, subject to the
l.lmitations stated in subdivision 3 of this section, where the
Judgment, or in replevin the value found is two thousand five
hundred dollars, or less, exclusive of costs.
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« Third — It shall have jurisdiction, not final, in cases wherc
the controversy involves a franchise or freehold, or where the
construction of a provision of the Constitution of the State,
or of the United States, is necessary to the decision of the
case; also, in criminal cases, or upon writs of error to the
judgments of county courts. Writs of error from, or appeals
to, the Court of Appeals shall lie to review final judgments,
within the same time and in the same manner as is now or
may hereafter be provided by law for such reviews by the
Supreme Court.”

The Supreme Court of Colorado has held in respect of its
jurisdiction under these sections, that whenever a constitu-
tional question is necessarily to be determined in the adjud:
cation of a case, an appeal or writ of error from that cowt
will lie; that «it matters but little how such question is raised
whether by the pleadings, by objections to evidence or by
argument of counsel, provided the question is by some means
fairly brought into the record by a party entitled to raise it;”
but it must fairly appear from an examination of the record
that a decision of such question is necessary, and also that the
question raised is fairly debatable,” Z'rimble v. People, 19
Colorado, 187; and also that “ when it appears by the record
that a case might well have been disposed of without constri
ing a constitutional provision, a construction of such provision
is not so necessary to a determination of the case as to give
this court jurisdiction to review upon that ground,” Arapaho
County v. Board of Equalization, 23 Colorado, 137; and,
again, that “unless a constitutional question is fairly debat-
able, and has been properly raised, and is necessary to the
determination of the particular controversy, appellate jaris
diction upon that ground does not exist.” Madden V. Day,
24 Colorado, 418.

This record discloses that defendant insisted throughott
the trial that the acts of Congress relied on by plaintiffs were
unconstitutional if construed as authorizing the particular
regulations issued by the Secretary. ,

When plaintiffs offered the rules and regulations in evk
dence, which they contended defendant had violated, defend-
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ant objected to their admission on the two grounds that they
were not authorized by the acts of Congress, and that, if they
were, such acts were unconstitutional. The objection was
overruled and defendant excepted.

The regulations having been introduced in evidence, plain-
tiffs called as a witness, among others, a special agent of the
Department of Agriculture, who was questioned in respect
of their violation, to which defendant objected and excepted
on the same grounds.

At the conclusion of plaintiffs’ case, a motion for non-suit
was made by defendant, the unconstitutionality of the acts
under which the regulations were made being again urged,
and an exception taken to the denial of the motion.

The trial then proceeded, and, at its close, defendant re-
quested the court to give this instruction: “The court in-
structs the jury that the act of Congress and the rules and
regulations made under the same which the plaintiffs allege
to have been violated, are not authorized by the Constitution
of the United States, and are not valid subsisting laws or
rules and regulations with which the defendant is bound to
comply, and any violation of the same would not, of itself,
be an act of negligence, and you are not to consider a viola-
tion of the same as an act of negligence in itself in arriving
at a verdict in this case.”

This instruction was objected to and was not given, though
10 exception appears to have been thereupon preserved.

' On behalf of plaintiffs the court was asked to instruct the
jury as follows:

“If the jury are satisfied from the evidence that the defend-
ant company failed to comply with paragraph two of the rules
and regulations of the United States Department of Agriculture
f)f April 23,1891, and that the defendant company did not put
1ts cattle in pens or on trails or ranges that were to be occupied
or crossed by the plaintiffs’ cattle going to eastern markets
before December, 1891, so that these two classes should not
come in contact, then that constitutes negligence and want of
reasonable care on the part of the defendant, and you need
hot look to any other evidence to find that the defendant did
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not use reasonable care in this case, and that the defendant
was guilty of negligence.”

This was refused by the court and plaintiffs excepted. But
the court charged the jury that the rule promulgated by the
Secretary of Agriculture “ would have the effect to give to
this defendant notice that the United States authorities having
in charge the animal industries, so far as the Government of the
United States may control it, were of the opinion that it was
unsafe to ship cattle from Kimble County at that period of the
year into Colorado and graze them upon lands that were being
occupied by other cattle intended for the eastern market, or to
allow them to co-mingle with them.” To this modification of
the instruction requested plaintiffs saved no specific exception.

After the affirmance of the judgment by the Court of Ap-
peals, plaintiffs filed a petition for a rehearing, the eighth speci-
fication of which was that —

“This court erred in holding and deciding that the rules
and regulations promulgated by the Secretary of Agriculture
on April 23, 1891, as shown by the record herein, were not
applicable to the herd of cattle which the defendant in error
imported into Colorado in June, 1891, as shown by the record
herein, for the reason, as this court held, that after said cattle
were domiciled in Colorado their management must be regu-
lated by the state laws, and not by the act of Congress, and
that the disposition of said cattle afterwards was not within
the scope of Federal authority.”

It thus appears that if the trial court and the Court of Ap-
peals had been of the opinion that the Secretary’s rules and
regulations were within the terms of the authority conferred
by the statutes, and that non-compliance therewith would
have constituted negligence per se, those courts would hare
been necessarily compelled to pass upon the constitutionality
of the acts, which question was sharply presented by defend-
ant. And it is also obvious that if the Supreme Court had
been applied to and granted a writ of error, and that court
had differed with the conclusions of the Court of Appeals
arrived at apart from constitutional objections, the validity of
the acts and regulations would have been considered.
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The Court of Appeals seems to have been of opinion that
after the cattle arrived in Colorado, Congress had no power to
regulate their disposition, and hence that the regulations were
not binding. And the question of power involved the con-
struction of a provision of the Constitution of the United
States. At the same time its judgment may fairly be said to
have rested on the view that the statutes did not assert the
authority of the United States, but conceded that of the State,
in this regard ; and that the regulations were not within the
terms of the statutes. But, if the case had reached the Supreme
Court, that tribunal might have ruled that the judgment could
not be sustained on these grounds, and then have considered
the grave constitutional question thereupon arising.

And although the Supreme Court might have applied the
rule that where a judgment rests on grounds not involving a
constitutional question it will not interfere, we cannot assume
that that conrt would not have taken jurisdiction, since it has
not so decided in this case, nor had any opportunity to do so.

We must decline to hold that it affirmatively appears from
the record that a decision could not have been had in the
highest court of the State, and, this being so, the writ of error
cannot be sustained. Fisher v. Perkins, 122 U. S. 522.

Writ of ervor dismissed.

HENRIETTA MINING AND MILLING COMPANY .
GARDNER.

APPEAL FROM THE SUPREME COURT OF THE TERRITORY OF ARI-
ZONA.

No. 140. Argued January 16, 1899. — Decided February 20, 1899.

The provisions in the Revised Statutes of Arizona of 1887, c. 42, § 3, con-
cerning the commencement of process for attachment, are inconsistent
with those concerning the same subject contained in the act of March 6,
1891; and although chapter 42 is not expressly repealed by the act of
1891, it must be held to be repealed by the later act on the principle laid
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down in United States v. Tynen, 11 Wall. 88, 92, that ** when there are two
acts on the same subject the rule is to give effect to both if possible;
but if the two are repugnant in any of their provisions, the latter act
without any repealing clause operates, to the extent of the repugnancy,
as a repeal of the first.”

TuEe case is stated in the opinion.

Mr. Frank A. Johnson for appellant.  Mr. William 1.
Barnes filed a brief for same.

Mr. S. M. Stockslager for appellee. Mr. George C. Heard
was on his brief.

Mg. Justice McKen~a delivered the opinion of the court.

This is an appeal from a judgment of the Supreme Court
of the Territory of Arizona, affirming a judgment of the dis
trict court of the fourth judicial district, in and for Yavapai
County, for $12,332.08 in favor of appellee and against appel-
lant, who was plaintiff in error below. The action was upon
an open account and a large number of assigned accounts.
An attachment was sued out and the mines and mining proj-
erty of appellant company were seized. Judgment was ren-
dered by default, and the property attached ordered sold.

The judgment is attacked on two grounds: (1) That there
was no personal service on appellant; (2) that the attachment
was void because the writ was issued before the issnance of
summons.

It is conceded that the appellant is an Illinois corporation,
and that there was no personal service upon it. Was the
attachment issued in accordance with the statutes of Arizona!
If it was not, the Judgment must be reversed. [ennoyer V.
Neff, 95 U. S. 714.

The record shows that the complaint was filed December &
1894; that on the 24th of that month affidavit and bond for
attachment were filed and the writ was issued. The return
shows the seizure of the property on the 26th of December,
the day summons was issued.
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The Revised Statutes of Arizona of 1887, chapter 1 of title
1V, provided for attachments and garnishments as follows:

“40 (Sec. 1). The judges and clerks of the district courts
and justices of the peace may issue writs of original attach-
ment returnable to their respective courts, upon the plaintiff,
his agent or attorney, making an affidavit in writing, stating
one or more of the following grounds:

“1. That the defendant is justly indebted to the plaintiff,
and the amount of the demand ; and,

“9. That the defendant is not a resident of the Territory,
or is a foreign corporation, or is acting as such ; or,

“3. That he is about to remove permanently out of the
Territory, and has refused to pay or secure the debt due
the plaintiff; or,

“4, That he secretes himself, so that the ordinary process
of law cannot be served on him ; or,

“5. That he has secreted his property, for the purpose of
defrauding his creditors; or,

“6. That he is about to secrete his property for the purpose
of defrauding his creditors; or,

“7. That he is about to remove his property out of the
Territory, without leaving sufficient remaining for the pay-
ment of his debts; or,

“8. That he is about to remove his property, or a part
thereof, out of the county where the suit is brought, with
intent to defrand his creditors; or,

“9. That he has disposed of his property, in whole or in
part, with intent to defraud his creditors; or,

“10. That he is about to dispose of his property with intent
to defrand his creditors ; or, ’

“11. That he is about to convert his property, or a part
thereof, into money, for the purpose of placing it beyond
the reach of his creditors; or,

“12. That the debt is due for property obtained under false
pretences.

“41 (Sec. 2). The affidavit shall further state:

. “1. That the attachment is not sued out for the purpose of
Injuring or harassing the defendant; and,
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“92. That the plaintiff will probably lose his debt unless
such attachment is issued.

“42 (Sec. 3). No such attachment shall issue until the suit
has been duly instituted, but it may be issued in a proper
case either at the commencement of the suit or at any time
during its progress.

“43 (Sec. 4). The writ of attachment above provided for
may issue, although the plaintiff’s debt or demand be not due,
and the same proceeding shall be had thereon as in other
cases, except that no final judgment shall be rendered against
the defendant until such debt or demand shall become due.”

Paragraph 649 provides that “all civil suits in courts of
record shall be commenced by complaint filed in the office
of the clerk of such court.” Therefore, if paragraph 42 (sec-
tion 3) was in force at the time the writ of attachment was
issued, to wit, on the 24th of December, 1894, there is no
doubt of the validity of the writ. But it is contended that
the paragraph was not in force, because, it is claimed, it had
been repcaled by an act passed by the legislative assembly of
the Territory, approved March 6, 1891.

This act is entitled “An act to amend chapter 1, title 4
entitled ¢ Attachments and garnishments, Revised Statutes of
Arizona, 1887.” Section 1 is as follows:

“Secrion 1. Paragraph 40, being section 1, chapter 1, title
4, Revised Statutes of Arizona, 1887, is hereby amended so as
to read as follows:

“The plaintiff at the time of issuing the summons, or at
any time afterward, may have the property of the defendant
attached, as security for the satisfaction of any judgment
that may be recovered, unless the defendant gives security to
pay such judgment as in this act provided in the following
cases :

“First. In an action upon a contract, express or implied,
for the direct payment of money where the contract is made
or is payable in this Territory, and is not secured by any
mortgage or lien upon real or personal property, or any pledge
of personal property.

“Second. When any suit be pending for damages, and the
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defendant is about to dispose of or remove his property
beyond the jurisdiction of the court in which the action is
pending, for the purpose of defeating the collection of the
judgment.

“Third. In any action upon a contract, express or implied,
against the defendant not residing in this Territory or a for-
eign corporation doing business in this Territory.

“Sgc. 2. Paragraph 41, being section 2, chapter 1, title 4,
Revised Statutes of Arizona, 1887, is hereby amended so as to
read as follows:

“Section 2. The clerk of the court or justice of the peace
must issue the writ of attachment upon receiving an affidavit
by or on behalf of the plaintiff, showing —

“First. That the defendant is indebted to the plaintiff
upon a contract, express or implied, for the direct payment of
money, and that such contract was made or is payable in this
Territory, and that the payment of the same has not been
secured as provided in section 1 of this act, and shall specify
the character of the indebtedness, that the same is due to
plaintiff over and above all legal set-offs or counter claims,
and that demand has been made for the payment of the
amount due ; or,

“Second. That the defendant is indebted to the plaintiff,
stating the amount and character of the debt; that the same
is due over and above all legal set-offs and counter claims;
and that the defendant is a non-resident of this Territory or
is aforeign corporation doing business in this Territory ; or,

“Third. That an action is pending between the parties, and
that defendant is about to remove his property beyond the

Jurisdiction of the court to avoid payment of the judgment ;
and,

“Fourth. That the attachment is not sought for wrongful
or malicious purpose, and the action is not prosecuted to hin-
der or delay any creditor of the defendant.

£ SEc. 3. Paragraph 43, being section 4, chapter 1, title 4,
Revised Statutes of Arizona, 1887, is hereby repealed.

“Suc. 4. Paragraph 47, being section 8, chapter 1, title 4,
Revised Statutes of Arizona, 1887, is hereby amended by
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striking out the word ‘original’ where it occurs in the first
line of said section.

“Skc. 5. Paragraph 50, being section 11, chapter 1, title 4,
Revised Statutes of Arizona, 1887, is hereby amended by
striking out the word ‘repleviable’ where it occurs in line five
of said section.

“Sec. 6. All acts and parts of acts in conflict with this act
are hereby repealed, and this act shall take effect and bein
force from and after its passage.

“ Approved March 6, 1891.”

The amending act is more than a revision of the provisions
of the statute of 1887 : it is a substitute for them. It, how-
ever, does not expressly repeal paragraph 42. Does it do so
by implication? Expressing the rule of repeal by implication,
Mr. Justice Strong, in ZHenderson’s Tobacco Company, 11
Wall. 657, said :

“Statutes are indeed sometimes held to be repealed by sub-
sequent enactments, though the latter contain no repealing
clauses. This is always the rule when the provisions of the
latter acts are repugnant to those of the former, so far as they
are repugnant. The enactment of provisions inconsistent with
those previously existing manifests a clear intent to abolish
the old law. In United States v. Tynen it was said by Mr.
Justice Yield, that ¢ when there are two acts upon the same
subject, the rule is to give effect to both, if possible. But if
the two are repugnant in any of their provisions the latter
act, without any repealing clause, operates to the extent of
the repugnancy as a repeal of the first; and even where two
acts are not, in express terms, repugnant, yet, if the latter act
covers the whole subject of the first, and embraces new pro-
visions, plainly showing that it was intended as a substitute
for the first act, it will operate as a repeal of that act” For
this several authorities were cited, some of which have been
cited on the present argument. This is, undoubtedly, a sound
exposition of the law. But it must be observed that the doc-
trine asserts no more than that the former statute is impliedly
repealed, so far as the provisions of the subsequent statute ar¢
repugnant to it, or so far as the latter statute, making nev
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provisions, is plainly intended as a substitute for it. Where
the powers or directions under several acts are such as may
well subsist together, an implication of repeal cannot be
allowed.”

May paragraph 40, as amended, subsist with paragraph 42?
Certainly not, if the former prescribes the time when the
writ of attachment may be issued, and not the time when
it may be levied. Its identical language was section 120
of the Practice Act of California, and was continued as 537 of
the Code of Civil Procedure of said State, and was such at
the time the act of 1891 of Arizona was passed. When part
of the Practice Act, it was construed by the Supreme Court
of California in the case of Low v. HHenry, 9 California, 538.
Mr. Justice Burnett, speaking for the court, said:

“The twenty-second section of the Practice Act provides
that a suit shall be commenced by the filing of a complaint
and the issuance of a summons; and the one hundred and
twentieth section allows the plaintiff, ‘at the time of issuing
the summons, or at any time afterwards,’ to have the prop-
erty of the defendants attached. These provisions must be
strictly followed, and the attachment, if issued before the
summons, 15 a nullity. Zzx parte Cohen, 6 California, 318.
The issuance of the summons afterwards cannot cure that
which was void from the beginning.”

Counsel for appellee, however, urges that this decision is
explained by the fact that by the California laws a suit was
commenced by filing @ complaint and the issuance of a sum-
mons, and that the decision of the court was that the attach-
ment having been issued before summons was issued, it was
issued before the commencement of suit, and hence was void
on that ground. We think not. “To have the property of
the defendant attached ” was construed to mean the issuance
of the attachment, and it was held to be a nullity 1f done
before the summons was issued. If, however, ambiguity could
arise under the Practice Act and the Code of Civil Procedure
as originally passed, it could not arise after the code was
amended in 1874, and as it existed at the time of the Arizona

tnactment of 1891. At that time the issuance of summons
YOL. cLxxur—9
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was not the commencement of the action. The amendment
of 1874 (Amendment of the Codes 1873-4, 296) provided that
“civil actions in the courts of the State are commenced by
filing a complaint,” (section 403,) and summons may be issued
at any time within one year thereafter (section 406). Section
587, which provided for the issuance of an attachment and
which was adopted by the Arizona statute, was not changed,
Notwithstanding the amendment of 1874, we have been cited
to no case reversing or modifying Low v. Henry, nor is it
claimed that the practice did not continue in accordance with
the ruling in that case. Indeed, how could there be change!
The provisions of the code did not need further interpreta-
tion. The procedure was clearly defined. An action was
commenced by filing a complaint. Within a year summons
might be issued, and when issued the plaintiff mlght have
the property of the defendant attached, that is, have an
attachment issued.

The language of paragraph 40, as amended in 1891, having
been taken from the California code, it is presumed that it

was taken with the meaning it had there, and hence we hold
it worked a repeal of paragraph 42 of the Revised Statutes
of Arizona of 1887; and the judgment of the Supreme Court
of the Territory is
Beversed and the cause remanded for further proceedings in
accordance with this opinion.
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MERRILL ». NATIONAL BANK OF JACKSON-
VILLE.

SAME ». SAME.

APPEALS FROM THE CIRCUIT COURT OF APPEALS FOR THE FIFTH
CIRCUIT.

Nos. 54, 55.  Argued October 20, 21, 1898, — Decided February 20, 1899,

As the controversy in this case involved the question on what basis divi-
dends in insolvency should have been declared, and therein the enforce-
ment of the trust in accordance with law, this court has jurisdiction of
it in equity.

Less than two years having elapsed from the payment of the first dividend
to the filing of this bill, and the other creditors of the bank not having
been harmed by the delay, no presumption of laches is raised, nor can
an estoppel properly be held to have arisen.

A secured creditor of an insolvent national bank may prove and receive
dividends upon the face of his claim as it stood at the time of the decla-
ration of insolveney, without crediting either his collaterals, or collec-
tions made therefrom after such declaration, subject always to the
proviso that dividends must cease when, from them and from collaterals
realized, the claim has been paid in full.

Ox the seventeenth day of July, a.p. 1891, the First National
Bank of Palatka, Florida, a banking association incorporated
under the laws of the United States, having its place of busi-
ness at Palatka, Florida, failed and closed its doors. Subse-
quently T. B. Merrill was duly appointed receiver of the bank
by the Comptroller of the Currency, and entered upon the dis-
flhar'ge of his duties. At the time of the failure of the bank,
It was indebted to the National Bank of Jacksonville in the
sum of $6010.47, on sundry drafts, which indebtedness was
unsecured ; and also in the sum of $10,098.84, being $10,000,
and interest, for money borrowed June 5, 1891, evidenced by
a certificate of deposit, which was secured by sundry notes be-
longing to the First National Bank of Palatka, attached to the
certificate as collateral. These notes aggregated $10,896.22,
the largest being a note of A. L. Hart for $5350.22. The
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National Bank of Jacksonville proved its claim upon the un.
secured drafts for $6010.47, and as to this there was no con-
troversy. It also offered to prove its claim for $10,093.34, but
the receiver would not permit it to do this, and, under the rul-
ing of the Comptroller of the Currency, it was ordered first
to exhaust the collaterals given to secure the certificate of
deposit, and then to prove for the balance due, after applying
the proceeds of the collaterals in part payment.

The Jacksonville Bank collected all the notes excepting that
of A. L. Iart, obtained a judgment on the latter, which it as-
signed and transferred to the receiver, applied the proceeds of
the collaterals which it had collected to its claim on the certifi-
cate, and proved for the balance due thereon, being the sum of
$4496.44. On December 1, 1892, a dividend of $1573.75 was
paid on the claim as thus proven, and on May 17, 1893, a
second dividend of $449.64 was paid.

On the eleventh of September, 1894, the Jacksonville Bank
filed its bill of complaint in the Circuit Court of the United
States for the Southern District of Florida against Merrill as
receiver, which set forth the foregoing facts, complained o
the action of the receiver in not permitting proof for the full
amount of the certificate of deposit, and alleged that it “ gave
due notice that it would demand a pro rata dividend upon the
whole amount due your orator, without deducting the amount
collected on collateral security, to wit, that it would demand
a pro rata dividend upon $16,103.81, and interest thereon from
the 17th day of July, a.n. 1891.”

The prayer of the bill was, among other things, for a prv
rata distribution on the entire amount of the indebtedness.

The defendant demurred to the bill, and, the demurrer har-
ing been overruled, answered, denying “ that the complainant
gave due notice that it would demand a pro rata dividend
upon the whole amount due to it without deducting the
amount collected on collateral security ;” and averring ¥
the contrary that “ the complainant accepted the said ruling
of the said Comptroller without demur and accepted from
the said Comptroller, through this defendant, without pr”
testing notice of any kind, the checks of the said Comptrolle
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in payment of the dividends mentioned in the bill, and that
it was not until the 15th of March, 1894, that the complain-
ant gave notice of any kind that it dissented from the said
ruling of the Comptroller and would demand payment upon
a different basis.”

Sundry exceptions were taken to the answer, which were
overruled, and the cause was set down for final hearing on
bill and answer.

The Circuit Court entered its decree, January 29, 1896, that
complainant was entitled to receive dividends on the whole
face of the indebtedness due July 17, 1891, less the dividends
actually paid to it; that the receiver declare the dividend on
the basis of the whole eclaim, and pay it out of any assets
which were in his bands March 15, 1894 ; and that he render
an account.

From this decree the receiver prosecuted an appeal to the
Circnit Court of Appeals for the Fifth Circuit. That court,
differing from the Circuit Court as to the form of its decree,
reversed it and remanded the cause, with directions to enter
a decree that the Jacksonville Bank was entitled to prove its
claims to the entire amount of the indebtedness, and to the
payment thereon of the same dividends as had been paid on
other indebtedness of the Palatka Bank, with interest on such
dividends from the date of the declaration thereof, less a credit
of the sums which had been paid as dividends on the part of
the claim theretofore allowed provided the dividends thereto-
fore paid and thereafter to be paid on the sum of $10,093.34,
together with the amounts theretofore and thereafter received
on the collaterals securing that indebtedness, should not ex-
ceed one hundred cents on the dollar of the principal and
Interest of said debt; that the receiver recognize the Jackson-
ville Bank as creditor of the Palatka Bank in said sum of
$10,093.34 as of July 17, 1891, and pay dividends as afore-
said thereon, or certify the same to the Comptroller of the
Currency, to be paid in due course of administration; and
that the Jacksonville Bank receive, before further payment
to other creditors, its due proportion of the dividends as thus
declared, with interest. 41 U.S. App. 529. From that decree,
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after the mandate of the Circuit Court of Appeals had been
sent down to the Circuit Court, and proceedings had there-
under, an appeal was taken and perfected to this court and is
numbered 54 of this term.

The decree was entered by the Circuit Court in pursuance
of the mandate of the Circuit Court of Appeals, July 27,
1896, and the receiver prayed an appeal therefrom to the
Circuit Court of Appeals, which was by that court dismissed
on motion of the Jacksonville Bank. 41 U. S. App. 645.
From this decree of dismissal, an appeal was allowed and
perfected to this court, and is numbered 55 of this term.

These appeals were argued together.

Mr. Edward Winslow Paige and Mr. Francis F. Oldham
for appellant.

Mr. William Worthington for appellee. Mr. George .
Yeaman was on his brief. Mr. J. C. Cooper filed a brief for
appellee.

Mgz. Cater Justice FuLLeg, after making the above state-
ment, delivered the opinion of the court.

The Circuit Court of Appeals reversed the decree of the
Circuit Court with specific directions. Nothing remained for
the Circuit Court to do except to enter a decree in accord-
ance with the mandate, and, for the purposes of an appeal to
this court, the decree of the Circuit Court of Appeals was final
The mandate went down and the Circuit Court entered its
decree in strict conformity therewith before the appeal in
No. 54 was prosecuted to this court. This promptness of ac
tion did not, however, cut off that appeal, and any difficulty
in our dealing with the cause in the Circuit Court was obvk
ated by the second appeal, which brings before us in No. 5
the record subsequent to the first decree of the Circuit Court
of Appeals.

It is contended that the bill should have been dismissed
because of adequate remedy at law, and on the ground of
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laches and estoppel. As the controversy involved the ques-
tion on what basis dividends should have been declared, and
therein the enforcement of the administration of the trust in
accordance with law, we have no doubt of the jurisdiction
in equity.

Nor was the lapse of time such as to raise any presumption
of laches, nor could an estoppel properly be held to have
arisen. Less than two years had elapsed from the payment
of the first dividend to the filing of the bill, and the other
creditors of the insolvent bank had not been harmed by the
temporary submission of complainant to the ruling of the
Comptroller. The decree affected only assets on hand or such
as might be subsequently discovered ; and if the other cred-
itors had no rights superior to that of complainant, they lost
nothing by the reduction of their dividends, if any, afterwards
declared to be paid out of such assets.

The inquiry on the merits is, generally speaking, whether a
secured creditor of an insolvent national bank may prove and
receive dividends upon the face of his claim as it stood at
the time of the declaration of insolvency, without crediting
either his collaterals, or collections made therefrom after such
declaration, subject always to the proviso that dividends must
cease when from them and from collaterals realized, the claim
has been paid in full.

-Counsel agree that four different rules have been applied
in the distribution of insolvent estates, and state them as
follows :
~ “Rule 1. The creditor desiring to participate in the fund
1s required first to exhaust his security and credit the proceeds
on his claim, or to credit its value upon his claim and prove
for the balance, it being optional with him to surrender his
security and prove for his full claim.

“Rule 2. The creditor can prove for the full amount, but
Sball receive dividends only on the amount due him at the
tme of distribution of the fund; that is, he is required to
eredit on his claim, as proved, all sums received from his

fgcurity, and may receive dividends only on the balance due
lim,
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“Rule 3. The creditor shall be allowed to prove for, and
receive dividends upon, the amount due him at the time of
proving or sending in his claim to the official liquidator, being
required to credit as payments all the sums received from his
security prior thereto.

“Rule 4. The creditor can prove for, and receive dividends
upon, the full amount of his claim, regardless of any sums
received from his collateral after the transfer of the assefs
from the debtor in insolvency, provided that he shall not re-
ceive more than the full amount due him.”

The Circuit Court and the Circuit Court of Appeals held
the fourth rule applicable, and decreed accordingly.

This was in accordance with the decision of the Circuit
Court of Appeals for the Sixth Circuit, in Chemical National
Bank v. Armstrong, 16 U. S. App. 465, Mr. Justice Brown,
Circuit Judges Taft and Lurton, composing the court. The
opinion was delivered by Judge Taft, and discusses the ques
tion on prineiple with a full citation of the authorities. We
concur with that court in the proposition that assets of an
insolvent debtor are held under insolvency proceedings in
trust for the benefit of all his creditors, and that a creditor,
on proot of his claim, acquires a vested interest in the trust
fund ; and, this being so, that the second rule before men-
tioned must be rejected, as it is based on the denial, in effect,
of a vested interest in the trust fund, and concedes to the
creditor simply a right to share in the distributions made from
that fund according to the amount which may then be due
him, requiring a readjustment of the basis of distribution at
the time of declaring every dividend, and treating, errone
ously as we think, the claim of the creditor to share in thle
assets of the debtor, and his debt against the debtor, as if
they were one and the same thing.

The third and fourth rules concur in holding that the cred-
itor’s right to dividends is to be determined by the amount
due him at the time his interest in the assets becomes vested;
and is not subject to subsequent change, but they differ as t0
the point of time when this occurs.

In Hellock’s case, L. R. 3 Ch. App. 769, it was held that
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the creditor’s interest in the general fund to be distributed
vested at the date of presenting or proving his claim; and
this rule has been followed in many jurisdictions where statu-
tory provisions have been construed to require an affirmative
election to become a beneficiary thereunder. For instance,
the cases in Illinois construing the assignment act of that
State, which are well considered and full to the point, hold
that the interest of each creditor in the assigned estate “only
vests in him when he signifies his assent to the assignment by
filing his claim with the assignee.” Lewy v. Chicago National
Bank, 158 Illinois, 88 ; Furness v. Union National Bank, 147
Illinois, 570.

On the other hand, the Supreme Court of Pennsylvania in
Miller’'s Appeal, 35 Penn. St. 481, and many subsequent
cases, has held, necessarily in view of the statutes of Pennsyl-
vania regulating the matter, that the interest vests at the time
of the transfer of the assets in trust. In that case the debtor
executed a general assignment for the benefit of creditors.
Subsequently the assignor became entitled to a legacy which
was attached by a creditor, who realized therefrom $2402.87.
It was held that such creditor was notwithstanding entitled
to a dividend out of the assigned estate on the full amount of
his claim at the time of the execution of the assignment. Mr.
Justice Strong, then a member of .the state tribunal, said:
“By the deed of assignment, the equitable ownership of all
the assigned property passed to the creditors. They became
joint proprietors, and each creditor owned such a proportional
part of the whole as the debt due to him was of the aggregate
of the debts. The extent of his interest was fixed by the deed
of trust. It was, indeed, only equitable; but whatever it was,
he took it under the deed, and it was only as a part owner
that he had any standing in court when the distribution came
tobemade. . . . It amounts to very little to argue that
Miller’s recovery of the $2402.87 operated with precisely the
same effect as if a voluntary payment had been made by
the assignor after his assignment ; that is, that it extinguished
the debt to the amount recovered. . No doubt it did, but it is
Nt as a creditor that he is entitled to a distributive share of
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the trust fund. His rights are those of an owner by virtue of
the deed of assignment. The amount of the debt due to
him is important only so far as it determines the extent of his
ownership. The reduction of that debt, therefore, after the
creation of the trust, and after his ownership had become
vested, it would seem, must be immaterial.”

Differences in the language of voluntary assignments and
of statutory provisions naturally lead to particular differences
in decision, but the principle on which the third and fourth
rules rest is the same. In other words, those rules hold,
together with the first rule, that the creditor’s right to divi-
dends is based on the amount of his claims at the time his
interest in the assets vests by the statute, or deed of trust, or
rule of law, under which they are to be administered.

The first rule is commonly known as the bankruptcy rule,
because enforced by the bankruptey courts in the exercise of
their peculiar jurisdiction, under the bankruptcy acts, over the
property of the bankrupt, in virtue of which creditors holding
mortgages or liens thereon might be required to realize on
their securities, to permit them to be sold, to take them on
valuation, or to surrender them altogether, as a condition of
proving against the general assets.

The fourth rule is that ordinarily laid down by the chancery
courts, to the effect that, as the trust created by the transfer
of the assets by operation of law or otherwise, is a trust for
all creditors, no creditor can equitably be compelled to sur-
render any other vested right he has in the assets of his debtor
in order to obtain his vested right under the trust. It is true
that, in equity, a creditor having a lien upon two funds may
be required to exhaust one of them in aid of creditors who can
only resort to the other, but this will not be done when it
trenches on the rights or operates to the prejudice of the party
entitled to the double fund. Story Eq. Jur. (13th ed.) § 633;
In re Bates, 118 Tllinois, 524. And it is well established that
in marshalling assets, as respects creditors, no part of his sect
rity can be taken from a secured creditor until he is completely
satisfied. Leading Cases in Equity, White & Tudor, Vol. 11,
Part 1, 4th Amer. ed., pp. 258, 322.
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In Greenwood v. Taylor, 1 Russ. & Myl. 185, Sir John Leach
applied the bankruptey rule in the administration of a dece-
dent’s estate, and remarked that the rule was “not founded,
as has been argued, upon the peculiar jurisdiction in bank-
ruptey, but rests upon the general principles of a court of
equity in the administration of assets;” and referred to the
doctrine requiring a creditor having two funds as security, one
of which he shares with others, to resort to his sole security
first. But Greenwood v. Taylor was in effect overruled by
Lord Cottenham in Mason v. Bogg, 2 Myl. & Cr. 443, 488,
and expressly so by the Court of Appeal in Chancery in
Kellock’s case ; and the application of the bankruptey rule
rejected.

In Kellock’s case, Lord Justice W. Page Wood, soon after-
wards Lord Chancellor Hatherly, said :

“Now in the case of proceedings with reference to the
administration of the estates of deceased persons, Lord Cot-
tenham put the point very clearly, and said: ‘A mortgagee
hasa double security. He has a right to proceed against both,
and to make the best he can of both. Why he should be de-
prived of this right because the debtor dies, and dies insol-
vent, it is not very easy to see.

“Mr. De Gex, who argued this case very ably, says that
the whole case is altered by the insolvency. But where do
we find such a rule established, and on what principle can
such a rule be founded, as that where a mortgagor is insolvent
the contract between him and his mortgagee is to be treated
as altered in a way prejudicial to the mortgagee, and that the
mortgagee is bound to realize his security before proceeding
with his personal demand.

“It was strongly pressed upon us, and the argument suc-
ceeded before Sir J. Leach in Greenwood v. Taylor, that the
Practice in bankruptey furnishes a precedent which ought
to be followed. But the answer to that is, that this court is
hot to depart from its own established practice, and vary the
nature of the contract between mortgagor and mortgagee by
analogy to a rule which has been adopted by a court having a
Peculiar jurisdiction, established for administering the property
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of traders unable to meet their engagements, which property
that court found it proper and right to distribute in a particu-
lar manner, different from the mode in which it would have
been dealt with in the Court of Chancery. . . . We are
asked to alter the contract between the parties by depriving
the secured creditor of one of his remedies, namely, the right
of standing upon his securities until they are redeemed.”
And it was the established rule in England prior to the
Judicature Act, 38 and 39 Victoria, c. 77, that in an adminis-
tration suit a mortgagee might prove his whole debt and after-
wards realize his security for the difference, and so as to
creditors with security, where a company was being wound
up under the Companies Act of 1862. 1 Daniel’s Ch, Pr. 384;
In re Withernsea Brick Works, 1. R. 16 Ch. Div. 337.
Certainly the giving of collateral does not operate of itself
as a payment or satisfaction either of the debt or any part of
it, and the debtor, who has given collateral security, remains
debtor, notwithstanding, to the full amount of the debt; and
so in Lewis v. United States, 92 U. S. 618, 623, it was ruled
that: “It is a settled principle of equity that a creditor hold-
ing collaterals is not bound to apply them before enforcing
his direct remedies against the debtor.”
Doubtless the title to collaterals pledged for the security of
a debt vests in the pledgee so far as necessary to accomplish
that purpose, but the obligation to which the collaterals are
subsidiary remains the same. The creditor can sue, recover
judgment, and collect from the debtor’s general property, and
apply the proceeds of the collateral to any balance which
may remain. Insolvency proceedings shift the creditor’s rem-
edy to the interest in the assets. As between debtor and
creditor, moneys received on collaterals are applicable by way
of payment, but as under the equity rule the creditor’s rights
in the trust fund are established when the fund is created,
collections subsequently made from, or payments subsequently
made on, collateral, cannot operate to change the relatior?s
between the creditor and his co-creditors in respect of their
rights in the fund. '
As Judge Taft points out, it is because of the distinction
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hetween the right én personam and the right ¢n rem that
interest is only added up to the date of insolvency, although
after the claims as allowed are paid in full, interest accruing
may then be paid before distribution to stockholders.

In short, the secured creditor is not to be cut off from his
right in the common fund because he has taken security
which his co-creditors have not. Of course, he cannot go
beyond payment, and surplus assets or so much of his divi-
dends as are unnecessary to pay him must be applied to
the benefit of the other creditors. And while the unse-
cured creditors are entitled to be substituted as far as pos-
sible to the rights of secured creditors, the latter are entitled
to retain their securities until the indebtedness due them is
extinguished.

The contractual relations between borrower and lender,
pledging collaterals, remain, as is said by the New York
Court of Appeals in People v. Remington, 121 N. Y. 328, 336,
“unchanged when insolvency has brought the general estate
of the debtor within the jurisdiction of a court of equity for
administration and settlement.” The creditor looks to the
debtor to repay the money borrowed, and to the collateral to
accomplish this in whole or in part, and he cannot be de-
prived either of what his debtor’s general ability to pay may
yield, or of the particular security he has taken.

We cannot concur in the view expressed by Chief Justice
Parker in Amory v. Francis, 16 Mass. 308, 311, (1820) that
“the property pledged is in fact security for no more of the
debt, than its value will amount to; and for all the rest,
the creditor relies apon the personal credit of his debtor, in
the same manner he would for the whole, it no security were
taken.”

We think the collateral is security for the whole debt and
every part of it, and is as applicable to any balance that re-
mains after payment from other sources as to the original
amount due; and that the assumption is unreasonable that
the creditor does not rely on the responsibility of his debtor
according to his promise.

The ruling in Awmory v. Francis was disapproved, shortly
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after it was made, by the Supreme Court of New Hampshire
in Moses v. Ranlet, 2 N. I. 488, (1822) Woodbury, J., after-
wards Mr. Justice Woodbury of this court, delivering the
opinion, and is rejected by the preponderance of decisions in
this country, which sustain the conclusion that a creditor,
with collateral, is not on that account to be deprived of the
right to prove for his full claim against an insolvent estate.
Many of the cases are referred to in Bank v. Armstrong, and
these and others given in the Encyclo. of Law and Eq. 2d ed.
vol. 3, p. 141.

Does the legislation in respect to the administration of
national banks require the application of the bankruptey
rale? If not, we are of opinion that the equity rule was
properly applied in this case.

By section 5234 of the Revised Statutes, and section 1 of
the act of June 30, 1876, c. 156, 19 Stat. 63, the Comptroller
of the Currency is authorized to appoint a receiver to close up
the affairs of a national banking association when it has failed
to redeem its circulation notes, when presented for payment;
or has been dissolved and its charter forfeited ; or has allowed
a judgment to remain against it unpaid for thirty days; or
whenever the Comptroller shall have become satisfied of its
insolvency after examining its affairs. Such receiver is to
take possession of its effects, liquidate its assets and pay
the money derived therefrom to the Treasurer of the United
States.

Section 5235 of the Revised Statutes requires the Comp-
troller, after appointing such receiver, to give notice by news-
paper advertisement for three consecutive months, “ calling
on all persons who may have claims against such association
to present the same, and to make legal proof thereof.”

By section 5242, transfers of its property by a national
banking association after the commission of an act of insol
vency, or in contemplation thereof, to prevent distribution of
its assets in the manner provided by the chapter of which
that section forms a part, or with a view to preferring any
creditor except in payment of its circulating notes, are de-
clared to be null and void.
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Section 5236 is as follows:

« From time to time, after full provision has first been made
for refunding to the United States any deficiency in redeem-
ing the notes of such association, the Comptroller shall make
a ratable dividend of the money so paid over to him by such
receiver on all such claims as may have been proved to his
satisfaction, or adjudicated in a court of competent jurisdic-
tion, and, as the proceeds of the assets of such association are
paid over to him, shall make further dividends on all claims
previously proved or adjudicated; and the remainder of the
proceeds, if any, shall be paid over to the shareholders of
such association, or their legal representatives, in proportion
to the stock by them respectively held.”

In Cook County National Bank v. United States, 107 U. S.
445, it was ruled that the statute furnishes a complete code
for the distribution of the effects of an insolvent national
bank; that its provisions are not to be departed from; and
that the bankrupt law does not govern distribution thereunder.
The question now before us was not treated as involved and
was not decided, but the case is in harmony with Bank v.
Colby, 21 Wall. 609, and Scott v. Armstrong, 146 U. S. 499,
which proceed on the view that all rights, legal or equitable,
existing at the time of the commission of the act of insolvency
which led to the appointment of the receiver, other than those
created by preference forbidden by section 5242, are preserved ;
and that no additional right can thereafter be created, either
by voluntary or involuntary proceedings. The distribution is
to be “ratable ” on the claims as proved or adjudicated, that
is, on one rule of proportion applicable to all alike. In order
to be “ratable” the claims must manifestly be estimated as of
the same point of time, and that date has been adjudged to
be the date of the declaration of insolvency. White v. Knoz,
11 U. 8. 784. In that case it appeared that the Miners’
National Bank had been put in the hands of a receiver by the
Comptroller of the Currency, December 20, 1875. White pre-
sented a claim for $60,000, which the Comptroller refused to
allow. White then brought suit to have his claim adjudicated,
and on June 23, 1883, recovered judgment for $104,523.72, be-
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ing the amount of his claim with interest to the date of the
judgment. Meanwhile the Comptroller had paid the other
creditors ratable dividends, aggregating sixty-five per cent of
the amounts due them, respectively, as of the date when the
bank failed. When White’s claim was adjudicated, the Comp-
troller calculated the amount due him according to the judg-
ment as of the date of the failure, and paid him sixty-five per
cent on that amount. White admitted that he had received
all that was due him on the basis of distribution assumed by
the Comptroller, but claimed that he was entitled to have his
dividends calculated on the face of the judgment, which would
give him several thousand dollars more than he had receive,
and he applied for a mandamus to compel the payment to him
of the additional sum. The writ was refused by the court
below and its judgment was affirmed. Mr. Chief Justice
Waite, speaking for the court, said: * Dividends are to be
paid to all creditors, ratably, that is to say, proportionally.
To be proportionate they must be made by some uniform rule.
They are to be paid on all claims against the bank previously
proved and adjudicated. All creditors are to be treated alike.
The claim against the bank, therefore, must necessarily be
made the basis of the apportionment. . . . The business
of the bank must stop when insolvency is declared. Rev. Stat.
§5228. Nonew debt can be made after that. The only claims
the Comptroller can recognize in the settlement of the affairs
of the bank are those which are shown by proof satisfactory
to him or by the adjudication of a competent court to have
had their origin in something done before the insolvency. It
is clearly his duty, therefore, in paying dividends, to take the
value of the claim at that time as the basis of distribution.”
In Scott v. Armstrong, 146 U. S. 499, 510, it was argued that
the ordinary equity rule of set-off in case of insolvency did
not apply to insolvent national banks in view of sections 5234
5236 and 5242 of the Revised Statutes. It was urged “that
these sections by implication forbid this set-off because they
require that after the redemption of the circulating notes has
been fully provided for, the assets shall be ratably distributed
among the creditors, and that no preferences given or suffered,
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in contemplation of or after committing the act of insolvency,
shall stand ;” and “that the assets of the bank existing at the
time of the act of insolvency include all its property without
regard to any existing liens thereon or set-offs thereto.” But
this court said : “ We do not regard this position as tenable,
Undoubtedly, any disposition by a national bank, being insol-
vent or in contemplation of insolvency, of its choses in action,
securities or other assets, made to prevent their application to
the payment of its circulating notes, or to prefer one creditor
to another, is forbidden ; but liens, equities or rights arising
by express agreement, or implied from the nature of the deal-
ings between the parties, or by operation of law, prior to insol-
vency and not in contemplation thereof, are not invalidated.
The provisions of the act are not directed against all liens,
securities, pledges or equities, whereby one creditor may
obtain a greater payment than another, but against those
given or arising after or in contemplation of insolvency.
Where a set-off is otherwise valid, it is not perceived how its
allowance can be considered a preference, and it is clear that
it is only the balance, if any, after the set-off is deducted which
can justly be held to form part of the assets of the insolvent.
The requirement as to ratable dividends is to make them from
what belongs to the bank, and that which at the time of the
insolvency belongs of right to the debtor does not belong to
the bank.”

The set-off took effect as of the date of the declaration of
insolvency, but outstanding collaterals are not payment, and
the statute does not make their surrender a condition to the
receipt by the creditor of his share in the assets.

The rule in bankruptcy went upon the principle of election ;
that is to say, the secured creditor “was not allowed to prove his
whole debt, unless he gave up any security held by him on the
estate against which he sought to prove. He might realize his
security himself if he had power to do so, or he might apply
to have it realized by the Court of Bankruptcy, or by some
cher court having competent jurisdiction, and might prove
for any deficiency of the proceeds to satisfy his demand; but

if he neglected to do this and proved for his whole debt, he
VOL. CLXXII—10
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was bound to give up his security.” Robson, Law Bank. 336,
But it was only under bankrupt laws that such election could
be compelled. Zayloe v. Thompson, 5 Pet. 358, 369.

And we are unable to accept the suggestion that compulsion
under those laws was the result merely of the provision for
ratable distribution, which only operated to prevent prefer.
ences, and to make all kinds of estates, both real and per-
sonal, assets for the payment of debts, and to put specialty
and simple contract creditors on the same footing; and so
gave to all creditors the right to come upon the common
fund. Equality between them was equity, but that was not
Inconsistent with the common law rule awarding to diligence,
prior to insolvency, its appropriate reward ; or with conced-
ing the validity of prior contract rights.

We repeat that it appears to us that the secured creditor is
a creditor to the full amount due him, when the insolvency is
declared, just as much as the unsecured creditor is, and cannot
be subjected to a different rule. And as the basis on which all
creditors are to draw dividends is the amount of their claims at
the time of the declaration of insolvency, it necessarily results,
for the purpose of fixing that basis, that it is immaterial what
collateral any particular creditor may have. The secured cred-
itor cannot be charged with the estimated value of the collat-
eral, or be compelled to exhaust it before enforcing his direct
remedies against the debtor, or to surrender it as a condition
thereto, though the receiver may redeem or be subrogated as
circumstances may require.

Whatever Congress may be authorized to enact by reason
of possessing the power to pass uniform laws on the subject of
bankruptcies, it is very clear that it did not intend to impinge
upon contracts existing between creditors and debtors, by any-
thing prescribed in reference to the administration of the
assets of insolvent national banks. Yet it is obvious that the
bankruptey rule converts what on its face gives the secured
creditor an equal right with other creditors into a preference
against him, and hence takes away a right which he already
had. This a court of equity should never do, unless required
by statute, at the time the indebtedness was created.
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The requirement of equality of distribution among cred-
itors by the national banking act involves no invasion of prior
contract rights of any such creditors, and ought not to be
construed as having, or being intended to have, such a re-
sult.

Our conclusion is that the claims of creditors are to be
determined as of the date of the declaration of insolvency,
irrespective of the question whether particular creditors have
security or not. When secured creditors have received pay-
ment in full, their right to dividends, and their right to retain
their securities cease, but collections therefrom are not other-
wise material. Insolvency gives unsecured creditors no greater
rights than they had before, though through redemption or
subrogation or the realization of a surplus they may be bene-
fited.

The case was rightly decided by the Circuit Court of Appeals;
its decree in No. 54 is

Afirmed, and the decree of the Oircwit Court entered July
21, 1896, <n pursuance of the mandate of that court, also
affirmed, and the case remanded accordingly.

Mr. Justice WarrE, with whom concurred Mz. Jusrice Har-
Lav and Mr. Justice McKEnna, dissenting.

The court now decides: 1st. That on the failure of a
national bank a creditor thereof whose debt is secured by
pledge is entitled to be recognized and elassed by the Comp-
troller of the Currency to the full amount of his debt, with-
out in any way taking into account the collaterals by which
the debt is secured, and on the amount so recognized he is
entitled to be paid out of the general assets the sum of any
dividends which may be declared. 2d. That this right to be
classed for the full amount of the debt, without regard to the
value of the collaterals, is fixed by the date of the insolvency
and continues to the final distribution, whatever may be the
change in the debt thereafter brought about by the realization
of “_16 securities, provided only that the sums received by the
creditor by way of dividends and from the amount collected




OCTOBER TERM, 1898.
Dissenting Opinion: White, Harlan, McKenna, JJ.

from the collaterals do not exceed the entire debt and there-
fore extinguish it.

T am constrained to dissent from these propositions, because,
in my opinion, their enforcement will produce inequality
among creditors and operate injustice, and, as a necessary
consequence, are inconsistent with the National Banking Act.

It cannot be doubted that the acts of Congress, which regu-
late the collection and distribution of the assets of an insol
vent national bank, are controlling. It is clear that every
creditor who contracts with such bank does so subject to the
provisions directing the manner of distributing the assets of
such bank in case of its insolvency, and therefore that the
terms of the act enter into and form part of every contract
which such bank may make. Now, the act of Congress
makes it the duty of the receiver. appointed by the Comp-
troller to liquidate the affairs of a failed national bank, to
take possession of and realize its assets, Rev. Stat. § 5234;
to call, by advertisement for ninety days, upon creditos,
to present and make legal proof of their claims, Rev. Stat.
§ 5235 ; and, from the proceeds of the assets, the Comptroller
is directed to make a “ratable dividend” on the recognized
claims, Rev. Stat. § 5236. To prevent preferences, the law,
moreover, directs that all contracts from which preferences
may arise, made after the commission of an act of insolvency
or in contemplation thereof, “shall be utterly null and void”
Rev. Stat. § 5242,

It seems to me superfluous to demonstrate that the rules
now upheld by which a creditor holding security is decide
to be entitled to disregard the value of his security and take
a dividend upon the whole amount of the debt from the ger
eral assets, violates the principle of equality and ratable dlis-
tribution which the act of Congress establishes. Is it not
evident that if one creditor is allowed to reap the whole
benefit of his security, and at the same time take from the
general assets a dividend, on his whole claim, as if he had 10
secur<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>