COOPER v. NEWELL,

Syllabus.

of damage has been struck, it would seem to follow that the
sinken vessel is not entitled to the benefit of any statute tend-
ing to lessen its liability to the other vessel, or to an increase
of the burden of such other vessel, until the amount of such
liability has been fixed upon the principle of an equal division
of damages. This is in effect extending the doctrine of the
Delaware case, wherein the question of liability for the loss of
the cargo was not in issue, to one where the vessel suffering
the greater injury is also the carrier of a cargo—in other
words, if the IHarter Act was not intended to increase the lia-
bility of one vessel toward the other in a collision case, the
relations of the two colliding vessels to each other remain
unaffected by this act, notwithstanding one or both of such
vessels be laden with a cargo.

We are therefore of opinion that the Court of Appeals did
not err in deducting half the value of the cargo from half the
value of the sunken schooner, and in limiting a recovery to the
difference between these values. The decree is

Afirmed.

The Cuier Justice and Mg. Justice Prcrkmanm dissented.
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CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR THE
FIFTH CIRCUIT.

No. 184, Argued January 12, 13, 1899. — Decided April 8, 1899,

In 1850 McGrael, a resident citizen in Brazoria County, Texas, brought an
action against Newell, who was alleged to be a citizen and resident in
that county, to recover several parcels of land. Swett, an attorney at
law, appeared for Newell and a verdict was rendered that McGrael re-
cover the tracts, upon which verdict judgment was rendered in his
favor, and he went into possession. At the time when that action was
brought Newell had ceased to be a citizen of Texas, and had become a
citizen of Pennsylvania, from whence he soon removed to the city of
New York, and became a citizen of that State, and spent the remainder
of his life there and died there. He was never served with process in
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the action in Texas, no notice of it was given him by publication, he
never authorized Swett to appear for him, and was ignorant of the whole
proceeding. In 1890, upon the matter coming to his knowledge, he
brought this action in the Circuit Court of the United States for the East-
ern District of Texas against persons occupying and claiming part of the
land, setting up the above facts, and asking a decree that the judgment
of 1850 was null and void, and not binding upon him. e died before
trial could be had, and the action proceeded to trial and judgment in the
name of his executors. The jury found a verdict in favor of the execu-
tors, judgment was rendered accordingly, and an appeal was taken to the
Court of Appeals. In answer to a question certified to this court by the
Court of Appeals, it is Held, that the said judgment of the district court
of Brazoria, Texas, which was a court of general jurisdiction, was, under
the circumstances stated, subject to collateral attack in the United States
Circuit Court for the Eastern District of Texas, sitting in the same terri-
tory in which said district court sat, in this suit, between a citizen of the
State of New York and a citizen of the State of Texas by evidence aliunde
the record of the state court.

The Circuit Court of the United States sitting in the State of Texas was not
bound to treat the judgment of the district court of Brazoria County as
if it were a domestic judgment drawn in question in one of the state
courts, and to therefore hold that it could not be assailed collaterally, but,
on the contrary, it was no more shut out from examining into jurisdiction
than is a Circuit Court of the United States sitting in another State, or
than are the courts of another State.

Tas is a certificate from the Circuit Court of Appeals for
the Fifth Circuit, stating that the “ suit was originally brought
by Stuart Newell against Eliza Cooper and B. P. Cooper and
Fannie Westrope, as defendants, in the Circuit Court in and
for the Eastern District of Texas, sitting at Galveston, in the
ordinary form of trespass to try title, under the Texas statutes,
to recover one hundred and seventy-seven acres of land in
Harris County, Texas, described in plaintiff’s petition, which
said petition was filed on the 5th day of July, 1890. The said
Stuart Newell was alleged to be a citizen of New York, and
the said defendants all citizens of Texas.”

That prior to the trial Stuart Newell died, and the proper
persons were duly made parties plaintiff, as well as an addi-
tional party defendant, and plaintiffs filed their fifth amended
original petition, in which, in addition to the usual averments
required to be made by the Texas statutes in an action of
trespass to try title, plaintiffs further alleged that defendants
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set up title to the land in controversy through a judgment
rendered May 21, 1850, in the district court of Brazoria
(County, Texas, in favor of Peter McGrael and against Stuart
Newell, a certified copy of which proceedings was attached to
and made a part of said amended petition; and “that said
judgment was null and void and was not binding on the said
Stuart Newell nor plaintiffs, nor could defendants claim title
under said judgment for the following reasons, viz. :

“That at the time of the filing of said suit and the rendi-
tion of said judgment said Stuart Newell was not a resident
of Brazoria County, Texas, nor of the State of Texas, nor was
he then within said Brazoria County or the State of Texas;
that at no time did he ever reside in Brazoria County, Texas;
that on the 2d day of January, 1848, said Stuart Newell, who
then resided in Galveston County, Texas, removed from said
Galveston County to the city of Philadelphia, in the State of
Pennsylvania, and resided in said city of Philadelphia, in the
State of Pennsylvania, continuously from said date until the
year 1854, when he removed from said city of Philadelphia
to the city of New York, in the State of New York, where
he continued to reside up to the time of his death: to wit,
April 11, 1891.

“That during the time of his residence in the city of Phila-
delphia he was a resident citizen of the State of Pennsylvania,
and during his residence in the city of New York he was a
resident citizen of the State of New York, and has never at
any time been a citizen of the State of Texas, nor has he, at
any time since the year 1848, when he left Galveston County,
been anywhere in the State of Texas, but at all times since
said year 1848, up to the time of his death, had resided and
been without the limits of the said State of Texas and with-
in the said city of Philadelphia, State of Pennsylvania, and
the said city of New York, in the State of New York; that
Stuart Newell was never served with citation, process or other-
wise notified of the existence of said suit of Peter McGrael
V. Stuart Newell ; nor was he a party to said suit with his
knowledge, consent or approval; nor did he submit himself
to the jurisdiction of the said court; nor did he employ or
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authorize any one to represent him or enter an appearance
in said suit; nor did he know of the existence of said suit in
any manner until just prior to the institution of this suit.

“That if any attorney appeared for said Stuart Newell in
said suit he did so without any authority, permission, knowl-
edge, or consent of or from the said Stuart Newell, and that
such appearance, if any there was, was through collusion with
said attorney and plaintiff in said suit to injure and defraud
the said Stuart Newell; and it was expressly denied that I,
A.or J. A. Swett had any authority or permission from said
Stuart Newell to enter an appearance in said cause, nor was
such appearance on the part of the said I. A. or J. A. Swett
done with the knowledge, consent or approval of said Stuart
Newell; that at the time of the entry of said judgment said
Stuart Newell had a meritorious defence to said suit, and was
the owner in fee simple to the lands herein sued for by virtue
of a deed of conveyance to him from said Peter McGrael,
plaintiff in said suit, executed and delivered on August 9,
1848, and that at no time since said date had said Peter
McGrael any title or interest in the lands in controversy.
Attached to plaintiffs’ said petition was a certified copy of the
record in the case of Peter McGrael v. Stuars Newell in the
district court of Brazoria County, Texas, to which was attached
the certificate of the clerk that said record contained a full,
true and correct copy of all the proceedings had in said suit,
and which record was afterwards put in evidence on the trial
by defendant.

“This record consisted of, 1st, a petition in the ordinary
form of trespass to try title, in which Peter McGrael was
plaintiff and Stuart Newell was defendant, and in which
petition it was alleged that Peter McGrael was a resident
citizen of the county of Brazoria, State of Texas, and that
Stuart Newell was a resident citizen of the county of Brazo-
ria, State of Texas. A number of different tracts of land,
one of which was situated in Brazoria County, were described
in said petition, among them the land in controversy, which
was alleged to be situated, then as now, in Harris County,
Texas. Said petition likewise contained a prayer that Stuart
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Newell be cited to appear before the next term of the said dis-
trict court of said Brazoria County, and that he be condemned
to restore to plaintiff"the peaceable possession of the said lands,
and that he and all other persons be thereafter restrained
from disturbing plaintiff in the possession and use thereof,
and that defendant be condemned to pay plaintiff five thou-
sand dollars damages for taking possession of said tracts of
land, and also be condemned to pay a reasonable rent for
the same. Prayer was likewise made for general relief, and
that plaintiff be quieted in his title and possession of the said
land. This petition was filed on the 20th day of May, 1850,
and contained the following indorsement: ¢This suit is
brought as well to try title as for damages. J. B. Jones,
att’y for plaintiff.’

“2d. The following answer, filed May 20, 1850, viz. :

“‘In the Honorable District Court, May Term, a.p. 1850.

Peter McGrael l
. 4
Stuart Newell. !

“¢* And now comes the defendant, Stuart Newell, and says
that the matters and things in plaintiff’s petition are not suffi-
cient in law for the plaintiff to have or maintain his said ac-
tion against this defendant. Wherefore he prays judgment.

(Signed) J. A. Swerr,
Aty for Defendant.

“¢ And now, at this term of your honorable court, comes the
said defendant, Stuart Newell, and defends, ete., and says that
he denies all and singular the allegations in said plaintiff’s peti-
tion contained.

(Signed) J. A. SwerT,
Ay for Defendant.

“¢And for further answer in this behalf the said defendant
says that he is not guilty in manner and form as the said
Plaintiff in his said petition hath complained against him ; and
of this he puts himself upon the country.

(Signed) J. A. Swerr,
Aty for Defendant’
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“3d. The following order of court:
¢ Peter McGrael I
)

; - No. 1527.
Stuart Newell. |

Monpay, May 20, 1850.
“¢In this cause both parties being present, by their attor.
neys, the demurrer of defendant to plaintiff’s petition came on
and, being heard by the court, was overruled.’
“4th, The following decree :
“¢ Peter McGrael |
. - No. 1527.
Stuart Newell. 1
Tusspay, May 21, 1850.
“¢This day came the parties, by their attorneys, and the de-
murrer of the defendant being heard, the same was overruled ;
and thereupon came the following jury of good and lawful
men, to wit (here follow names of the jurors), who, after hear-
ing the evidence and argument, thereupon returned the follow-
ing verdict :
“¢We, the jury, find for the plaintiff, and that he recover
the several tracts of land mentioned and described in the

petition.
E. GirseckE, Foreman.

¢ <1t is therefore ordered, adjudged and decreed by the court
that the plaintiff do have and recover of and from the defend-
ant the several tracts of land in plaintiff’s petition mentioned
and described and all thereof ; that the said Stuart Newell be
forever barred from having or asserting any claim, right or
title to all or any portion of said tracts of land or any part
thereof, and that the said plaintiff be forever quieted in the
title and in the possession of all the aforesaid tracts of land.
It is further considered by the court that the plaintiff recover
of the defendant his costs of this suit, and that execution issue
for the same.’

“The defendants answered herein, demurring to the plair_l-
tiffs’ fifth amended original petition upon the ground that it
appeared therefrom that the plaintiffs thereby attacked col-
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laterally and alleged to be void the judgment of the district
court of Brazoria County, in the State of Texas, and within
the said Eastern District thereof, a court of general jurisdic-
tion of the parties and the subject-matter connected with and
involved in said judgment, and that said judgment was a
domestic judgment, assailable only in a direct proceeding to
impeach it, and that no proceeding had ever been taken to
review, appeal from, vacate or qualify said judgment, and
that plaintiffs’ right to do so is now barred by limitation
and lost by laches. Defendants also answered by plea of
not guilty and the statute of limitation of three, five and
ten years.

“Upon the trial of the case in the Circuit Court there was
evidence offered by the plaintiffs tending to prove that Peter
McGrael was the common source of title, and that, as alleged
in plaintiffs’ petition, the land in controversy had been con-
veyed by said Peter McGrael to said Stuart Newell in fee
simple in 1848 and that said Stuart Newell was not a citi-
zen nor a resident of the State of Texas at the time of the
institution of the aforesaid suit of Peter McGrael ». said
Stuart Newell in the district court of Brazoria County, Texas;
that he was never served with any process of any character in
said suit ; that he had no knowledge of the institution of the
said suit until many years thereafter; that J. A. Swett was
not his attorney in said suit and had never been employed by
him to represent him in said suit, and that any appearance
made for him by said Swett in said suit was without the
knowledge or consent of said Newell; that in said suit the
property in controversy had not been taken into the posses-
sion of the court by attachment, sequestration or other pro-
cess; that said Stuart Newell had never resided in Brazoria
County, Texas ; that he resided in Texas, in Galveston County,
from April, 1838, to November, 1848; that he left Texas in
November, 1848, and went to the city of Philadelphia, and
resided there until 1858 or 1854, and from that time on up
tothe date of his death he had resided in the city of New
York, in the State of New York, and during said years was
first a citizen of the State of Pennsylvania whilst residing
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there, and then a citizen of the State of New York whilt
residing there.

“The evidence tending to establish the above facts was all
objected to by the defendants upon the ground that said
judgment in the case of Peter McGrael v. Stuart Newell was
rendered by a domestic court of general jurisdiction, and that
said Newell was sued as a citizen of said Brazoria County, and
that the record in said suit showed that fact and showed that
he was sued therein for the recovery of land, and that he had
appeared by his attorney, demurred, pleaded and answered
in the suit, and that his demurrer had been contested before
the court and a hearing had on the case before a jury and that
judgment was rendered in said suit for the plaintiff, and that
said proceeding, judgment and record import absolute verity,
and that want of jurisdiction in said court could not be estab-
lished outside of said record in a collateral proceeding such as
the suit at bar.

“These objections were overruled, the evidence admitted,
and defendants excepted thereto.

“The issue of the validity of said judgment in the case of
Peter McGrael v. Stuart Newell was submitted to the jury by
the following charge of the court, viz. :

“¢There are only two questions left to your consideration:
First, whether or not the judgment rendered in Brazoria
County May 21, 1850, in favor of Peter McGrael against
Stuart Newell was procured without service and without the
authorized appearance of Stuart Newell. If the evidence saf-
isfies your mind that Stuart Newell was not a party to the
suit in fact — that is, was not served and did not enter his
personal appearance, and did not authorize Mr. Swett to
appear for him —you are instructed that the judgment I8
a nullity and the plaintiffs are entitled to recover this land,
unless defendants have it by statute of limitations. If you
determine from the testimony in this case that Stuart Newell
was represented in that suit by Mr. Swett and he was author-
ized to represent him, in that event you need not consider the
plea of limitation, but return a verdict for the defendants. If
Mr. Swett was authorized to appear for Stuart Newell in the
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litigation, you need not consider the plea of limitation, but
return a verdict for the defendants; but if you find from the
testimony that Mr. Swett was not authorized to appear for
him, then that judgment is a nullity and the title to this
property would be in the executors of Stuart Newell, plain-
{iffs in this case, unless you find under the plea of limitation
which T shall instruct you upon in favor of the defendants.
If you find for the plaintiffs, the form of your verdict will be,
“We, the jury, find for the plaintiffs against the defendants.”
If you find for the defendants, the form of your verdict should
be, “ We, the jury, find for the defendants the land described
in the plaintiffs’ petition and against the plaintiffs;” and in
that event you are further directed to state whether or not
you find the Brazoria County judgment was a valid or void
judgment, and you will also state whether you find the de-
fendants have title to the property by limitation; and, if so,
you will add, “ We, the jury, find the defendants have the
title to the property by reason of the five years’ limitation.”
Those are two special findings, if you find for the defendants.
If you find from the evidence in this case that Stuart Newell
authorized Mr. Swett to appear for him in that case, the
judgment is valid, but if you find he was not authorized to
appear for him, then the judgment is a nullity. The burden of
proof is upon the plaintiffs to show nullity of the judgment in
Brazoria County.’

“To this charge of the court the defendants duly ex-
cepted and asked the court to give to the jury the following
mstructions :

“‘The judgment of the district court of Brazoria County,
rendered on May 21, 1850, in the case of Peter McGrael v.
Stuart Newell, put the title to the land now sued for in said
McGrael, and McGrael’s deed to Westrope on March 2, 1860,
put the title in Westrope, and defendants are entitled to your
verdict, and you will find for them.’

“This instruction the court refused to give, and to this
action of the court defendants duly excepted. The jury
brought in the following verdict: ‘We, the jury, find for
the plaintiffs, as against the defendants, the lands described
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in plaintiffs’ petition;’ which verdict was duly received and

upon it judgment rendered for plaintiffs.

“ The defendants in time filed their bills of exception, and
this case was brought to this court by writ of error. Among
other assignments of error it was complained that the Circuit
Court had erred in overruling defendants’ demurrer to plain-
tiffs’ petition attacking the validity of said judgment in the
case of Peter McGrael v. Stuart Newell and in permitting the
introduction of the evidence hereinbefore recited and in charg-
ing the jury as hereinbefore recited and in refusing to charge
the jury as hereinbefore recited.

“ Whereupon, the court desiring the instruction of the hon-
orable Supreme Court of the United States for the proper de-
cision of the questions arising on the record, it is ordered that
the following question be certified to the honorable the Su-
preme Court of the United States, in accordance with the
provisions of section 6 of the act entitled ‘An act to establish
Circuit Courts of Appeals and to define and regulate in cer-
tain cases the juridiction of the Circuit Courts of the United
States, and for other purposes, approved March 3, 1891, to wit:

“Was the judgment of the district court of Brazoria County,
Texas, (said court being a court of general jurisdiction,) in
the case of Peter McGracl v. Stuart Newell, subject to collat-
eral attack in the United States Circuit Court for the Eastern
District of Texas, sitting in the same territory in which said
district court sat, in this suit, between a citizen of the State of
New York and a citizen of the State of Texas, by evidence ali-
unde, the record of the state court showing that the defendant,
Stuart Newell, in said suit in said state court was not a resi-
dent of the State of Texas at the time the suit was brought
nor a citizen of said State, but a resident citizen of another
State, and that he was not cited to appear in said suit, and
that he did not have any knowledge of said suit, and that he
did not, in fact, appear in said suit, and that he did not author-
ize J. A. Swett, the attorney who purported to appear for him
in said suit, to make any such appearance, and that the ap-
pearance by said attorney was made without his knowledge
or consent.”




COOPER ». NEWELL.

Opinion of the Court.

Mr. F. Charles Hume for Cooper and others.

No appearance for Newell.

Mz. Cuier Justice FuLLEr, after stating the case, delivered
the opinion of the court:

The question is whether the judgment entered by the dis-
trict court of Brazoria County, Texas, in favor of McGrael
and against Newell, was open to the attack made upon it in
the Circuit Court of the United States for the Eastern Distriet
of Texas. The record of the suit in which that judgment was
entered showed a petition in the ordinary form of trespass to
try title, filed May 20, 1850, alleging McGrael and Newell to
be resident citizens of the county of Brazoria, Texas, and de-
seribing several different tracts of land, one of which was sit-
uated in Brazoria County, and, among the others, the tract in
controversy, which was alleged to be situated then as now in
Harris County, Texas ; a demurrer and pleas signed by a per-
son as “att’y for defendant,” filed the same day; a verdict
and judgment against Newell rendered and entered May 21,
1850. The record does not show that any process was issued
on the petition and served on Newell, or any notice given to
Newell by publication or otherwise; or affirmatively that the
person signing the demurrer and pleas was authorized to do so.

The evidence on the trial of the present case in the Circuit
Court must be taken as establishing that Newell was not a
citizen nor a resident of Texas at the time the suit was com-
menced in the Brazoria County district court; that he was
never served with any process in that suit and had no knowl-
edge of its institution until many years thereafter; that the
person who signed the pleadings for defendant was not New-
ell's attorney and had never been employed by him to repre-
sent him, and that any appearance made for Newell in the
suit was without his knowledge or consent; that in that suit
the property in controversy was not taken into the possession
of the court by attachment, sequestration or other process;
that Newell had never resided in Brazoria County, Texas,
though he had resided in Galveston County prior to Novem-
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ber, 1848, when he went to the city of Philadelphia, and re.
sided there until 1853 or 1854, when he removed to the city
of New York, where he resided up to the date of his death in
1891; and that during the period from November, 1848, to
1891 he was first a citizen and resident of Pennsylvania and
then a citizen and resident of New York. This evidence was
objected to on the ground that the judgment was rendered by
a domestic court of general jurisdiction, and that want of
jurisdiction cannot be established aléunde the record in a
collateral proceeding.

In Thompson v. Whitman, 18 Wall. 457, a leading case in
this court, it was ruled that “neither the constitutional provi-
sion that full faith and credit shall be given in each State to
the public acts, records and judicial proceedings of every other
State, nor the act of Congress passed in pursuance thereof, pre-
vents an inquiry into the jurisdiction of the court by which
a judgment offered in evidence was rendered ;” that “ the rec-
ord of a judgment rendered in another State may be contra-
dicted as to the facts necessary to give the court jurisdiction;
and if it be shown that such facts did not exist, the record will
be a nullity, notwithstanding it may recite that they did exist;”
and that “ want of jurisdiction may be shown either as to the
subject-matter or the person, or, in proceedings ¢n rem, as to
the thing.”

But while these propositions are conceded, it is insisted that
the Circuit Court of the United States for the Eastern District
of Texas was bound to treat this judgment rendered by one of
the courts of the State of Texas as if it were strictly a domestic
judgment drawn in question in one of those courts, and to hold
that it therefore could not be assailed collaterally.

We are of opinion that this contention cannot be sus
tained, and that the courts of the United States sitting in
Texas are no more shut out from examining into jurisdiction
than if sitting elsewhere, or than the courts of another State.
A domestic judgment is the judgment of a domestic court, and
a domestic court is a court of a particular country or sover
eignty. Undoubtedly the judgments of courts of the United
States are domestic judgments of the Nation, while in the par
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ticular State in which rendered they are entitled to be regarded
ason the same plane in many senses as judgments of the State;
and so the judgments of the courts of the several States are
not to be treated by each other or by the courts of the United
States as in every sense foreign judgments. But the courts of
the United States are tribunals of a different sovereignty, and
exercise a distinet and independent jurisdiction from that
exercised by the state courts, and this is true in respect of the
courts of the several States as between each other. And the
courts of the United States are bound to give to the judg-
ments of the state courts the same faith and credit that
the courts of one State are bound to give to the judgments of
the courts of her sister States.

The same rule applies to each, and the question of jurisdic-
tion is open to inquiry even when the judgment of the court
of a State comes under consideration in a court of the United
States, sitting in the same State. Christmas v. Russell, 5 Wall.
2905 Galpin v. Page, 18 Wall. 350 ; Pennoyer v. Neff, 95 U. S.
45 Hartv. Sansom, 110 U. 8. 151; Goldey v. Morning NVews,
156 U. 8. 518.

In Pennoyer v. Neff, Mr. Justice Field, after discussing the
question how far a judgment rendered against a non-resident,
without any service upon him, or his personal appearance, was
entitled to any force in the State in which it was rendered,
said : “ Be that as it may, the courts of the United States are
not required to give effect to judgments of this character when
any right is claimed under them. Whilst they are not foreign
tribunals in their relations to the state courts, they are tribu-
nals of a different sovereignty, exercising a distinet and inde-
pendent jurisdiction, and are bound to give to the judgments
of the state courts only the same faith and credit which the
courts of another State are bound to give to them.” 95 U. S.
732,

And in Goldey v. Morning News, 156 U. 8. 518, 521, where
the authorities are extensively cited, Mr. Justice Gray said:
“Itis an elementary principle of jurisprudence, that a court
of justice cannot acquire jurisdiction over the person of one
who has no residence within its territorial jurisdiction, except
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by actual service of notice within the jurisdiction upon him or
upon some one authorized to accept service in his behalf, or by
his waiver, by general appearance or otherwise, of the want
of due service. Whatever effect a constructive service may
be allowed in the courts of the same government, it cannot
be recognized as valid by the courts of any other government.
For example, under the provisions of the Constitution
of the United States and the acts of Congress, by which judg.
ments of the courts of one State are to be given full faith and
credit in the courts of another State, or of the United States,
such a judgment is not entitled to any force or effect, unless
the defendant was duly served with notice of the action in
which the judgment was rendered, or waived the want of such
notice. . . . Ifa judgment is rendered in one State against
two partners jointly, after serving notice upon one of them
only, under a statute of the State providing that such service
shall be sufficient to authorize a judgment against both, yet
the judgment is of no force or effect in a court of another
State, or in a court of the United States, against the partner
who was not served with process. . . . So a judgment
rendered in a court of one State, against a corporation neither
incorporated nor doing business within the State, must be re-
garded as of no validity in the courts of another State, or of
the United States, unless service of process was made in the
first State upon an agent appointed to act there for the cor-
poration, and not merely upon an officer or agent residing in
another State, and only casually within the State, and not
charged with any business of the corporation there.
The principle which governs the effect of judgments of one
State in the courts of another State is equally applicable in
the Circuit Courts of the United States, although sitting in
the State in which the judgment was rendered. In either
case, the court the service of whose process is in question, and
the court in which the effect of that service is to be deter-
mined, derive their jurisdiction and authority from different
governments.”
It must be remembered that this action was commenced b‘
Newell as a citizen of New York against citizens of Texas, I
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the exercise of a right secured to him by the Constitution of
the United States, and it would go far to defeat that right
it it should be held that he was cut off in the Circuit Court
from proving that he was not a citizen and resident of Texas
when the controverted action was commenced, and that he
had not authorized any attorney to appear for him in that
action. As any provisions by statute for the rendition of judg-
ment against a person not a citizen or resident of a State, and
not served with process or voluntarily appearing to an action
against him therein, would not be according to the course of
the common law, it must follow that he would be entitled
to show that he was not such citizen or resident, and had not
been served or appeared by himself or attorney.

Accordingly, it was held in Needham v. Thayer, 147 Mass.
536, that a defendant in an action brought in Massachusetts
on a judgment n personam in that State, might set up in de-
fence that he was at the time the original action was brought
anon-resident, and neither was served personally with process
nor appeared therein.

And so in New York, when a judgment of a court of that
State was drawn in question, which had been entered against
a non-resident, who was not during the pendency of the pro-
ceedings within the jurisdiction of the State. Vilas v. Platts-
burgh and Montreal Railroad Company, 123 N. Y. 440. There
the rule that domestic judgments against a party not served,
but for whom an attorney appeared without authority, can-
not be attacked collaterally, was adhered to; yet the Court of
Appeals declined to apply it to a case where the defendant
was a non-resident and not within the jurisdiction during the
pendency of the proceedings, such judgments being held to
be not strictly domestic but to fall within the principle ap-
plicable to judgments of the courts of other States, in respect
of which Andrews, J., delivering the opinion of the court,
said: Tt is well settled that in an action brought in our courts
on a judgment of a court of a sister State the jurisdiction of
the court to render the judgment may be assailed by proof
that the defendant was not served and did not appear in the
action, or where an appearance was entered by an attorney,
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that the appearance was unauthorized, and this even where the
proof directly contradicts the record.”

‘We do not understand any different view to obtain in Texas,
In ZFowler v. Morrill, 8 Texas, 153, it was held that the ac.
ceptance of service of process by an attorney is only prima
Jacie evidence of his authority. In Parker v. Spencer, 61
Texas, 155, the court decided that a judgment did not affect
a party who had not been served, but who on the record ap-
peared by an attorney not authorized to so appear, and it was
said: “ And as he had not been made a party to the suit by
any of the modes known to the law, he could not be bound by
the judgment. But he had the option either to have it vacated
by direct proceeding or else to treat it as void in any collateral
proceeding where rights might be asserted against him by rea-
son of the same.”

In Bender v. Damon, 12 Texas, 92, which is much in point,
Chief Justice Stayton states the case as follows:

“The petition alleges substantially the facts necessary to be
alleged in an action of trespass to try title, and the petition
was so endorsed. Had it done this and no more, there could
have been no ground for controversy in the court below as to
its jurisdiction to hear and determine the cause, nor as to the
sufficiency of the petition on general demurrer. The appel-
lant, however, sought to remove cloud from his title, which a
Judgment in his favor in an action of trespass to try title would
have accomplished as against the defendants, and to obtain
this relief he undertook to show that appellees were claiming
under a sheriff’s sale and deed under an execution issued from
the district court for Navarro County, on a judgment rendered
by that court against him and in favor of S. J. T. Johnson, all
of which he claimed were invalid.

“Some of the facts which he alleged to show the invalidity
of that judgment, execution and sale, were such as might en-
title him, by a proper proceeding, to have had them vacated,
but not such as to render them void.

“The petition, however, went further, and alleged facts
which, if true, would render the judgment void. It alleged
that the plaintiff was a non-resident of this State; that he
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never was cited to appear, and did not appear in person or by
attorney in the proceeding in which the judgment in favor of
Johnson and against himself was rendered ; and that appel-
lees claimed through an execution and sale made under a judg-
ment so rendered. If these averments be true the judgment
was void, and no one could acquire rights under it.”

We think the Circuit Court was clearly right in admitting
evidence to contradict the recital that Newell was a citizen
and resident of Texas, and to show that the attorney had no
authority to represent him.

Nor can this judgment be held conclusive on the theory
that the suit of McGrael v. Newell was in the nature of a
proceeding ém rem. The property was not taken into custody
by attachment, or otherwise, and the suit depended entirely
on the statutes of Texas providing the procedure for the trial
of the title to real estate, which contained at that time no par-
ticular provision for bringing in non-residents of the State.
There was a statute providing generally that in suits against
non-residents service could be had by publication, and that
statute provided that if the plaintiff, or his agent, or attorney,
when the suit was instituted, or during its progress, made affi-
davit before the clerk of the court that defendant was not a
resident of the State of Texas, or that he was absent from the
State, or that he was a transient person, or that his residence
was unknown, then a citation should issue which should be
published in a newspaper. Acts Texas, 1848, 106, ¢. 95. This
statute was applicable to all suits, and so far as actions against
non-residents were personal, judgment on citation by publica-
tion would not be conclusive. And the law also required that
where any judgment was rendered on service by publication,
the court should make out and incorporate with the records
of the case a statement of the facts proven therein on which
the judgment was founded. Acts Texas, 1846, 395. It is true
that “it was within the power of the legislature of Texas to
provide for determining and quieting the title to real estate
within the limits of the State and within the jurisdiction of
the court, after actual notice to all known claimants, and
otice by publication to all other persons.” Hamilton v.
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Brown, 161 U. S. 256, 274; Arndt v. Griggs, 134 U. S. 316.
But it would seem that there was no such statute at the time
of the commencement of the McGrael suit, and that suit could
only be regarded as a personal action and coming within the
rule laid down in Pennoyer v. Neff, 95 U. S. T14.

Moreover, the record in McGrael v. Newell shows that the
suit was not brought as against a non-resident of the State,
it being alleged in plaintiff’s petition that defendant resided
in Brazoria County, Texas. So that even if it were held that
the statutes of the State, taken together, authorized suits of
this character to be brought against non-residents as proceed-
ings 4n rem, this cannot be asserted as to this suit; and it
affirmatively appeared that no citation by publication could
have been had. The citation prayed for was to be addressed
to the proper officer of Brazoria County, to be served on
defendant as a resident of that county; no citation by pub-
lication was asked for, and no record of the facts on which
the case was tried was kept as required by statute, and the
whole case was tried as a case against a resident of Brazoria
County appearing by attorney. The statute at that time pro-
vided that “any party to a suit, his agent or attorney, may
waive the necessity of the issuance or the service of any writ
or process required to be served on him in the suit, and accept
such service thereof; provided, that such waiver or acceptance
shall be made in writing, signed by such party, his agent or
attorney, and filed among the papers of the suit, as a record.”
Acts Texas, 1846, 367. The record here showed no such ac-
ceptance or waiver of service.

Treated as a personal action, brought as against a resident,
when the facts appeared that defendant was not a resident of
the State of Texas and was not served in that State, and had
not appeared by attorney, then the judgment ceased to be
binding. The result is the same if the suit were regarded as
brought under a statute making provision for the bringing of
suits to settle the title to lands in Texas, since that proceeding
would have been purely statutory, and not according to the
course of the common law, and the record did not show that it
was instituted in the manuner required by the statute, or ap-
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pearance had or waived as required, or that the jurisdiction
of the court in fact so attached as to authorize the court to
render the judgment. Galpin v. Page, 18 Wall. 350.

It follows that the question propounded must be

Answered in the affirmative.

POPE ». LOUISVILLE, NEW ALBANY & CHICAGO
RAILWAY COMPANY.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE SEVENTH
CIRCUIT.

No. 803. Submitted January 30, 1899. — Decided April 8, 1899.

When the jurisdiction of a Circuit Court of the United States depends on
diverse citizenship, its decree is made final by the act of March 38, 1891,
¢. 517, 26 Stat. 826.

When an action or suit is commenced by a receiver, appointed by a Circuit
Court, to accomplish the ends sought and directed by the suit in which
the appointment was made, such action or suit is regarded as ancillary,
so far as the jurisdiction of the Circuit Court, as a court of the United
States, is concerned; and where the jurisdiction of the main suit is
predicated on diversity of citizenship, and the decree therein in the
Circuit Court of Appeals therefore becomes final, the judgment and
decrees in the ancillary litigation are also final.

The suits in which this receiver was appointed were in the nature of
creditors’ bills, and the only ground of Federal jurisdiction set up in
them was diversity of citizenship; and as, if the decrees therein had
been passed upon by the Circuit Court of Appeals, its decision would
have been final, the same finality attaches to the decree of the Circuit
Court of Appeals in this suit.

Barr and Pettit filed their bill in the Circuit Court of the
United States for the Northern District of Illinois alleging
that Ball was a citizen of Indiana and that Pettit was a citi-
zen of Wisconsin, and that defendants were citizens of Indi-
ana and Illinois, which suit was discontinued as to Ball,
leaving Pettit, a citizen of Wisconsin, the sole complainant.
Pope was appointed, in substitution for one Fish, receiver of the
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