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Story , Justice, delivered the opinion of the court.—This case differs 
from that of Jones v. Shore’s Executors, in two circumstances; first, that 
this is the case of a seizure of goods for an asserted forfeiture ; and secondly, 
that before the proceedings in rem were consummated by a sentence, the 
collector who made the seizure was removed from office. In our *judg- 
meat, neither of these facts affords any ground to except this case *- 
from the principles which were established in Jones v. Shore’s Executors. 
It was there expressly held, that the collector acquired an inchoate right by 
the seizure, which, by the subsequent decree of condemnation, gives him an 
absolute vested title to his share in the forfeiture.(a) Without overturning 
the doctrine of that case, the present is not susceptible to argument; and 
we, therefore, unanimously affirm the decision of the circuit court.

Judgment affirmed.

* Willi ams  et al. v. Peyt on ’s Lessee. [*77

Execution of power—Tax sale.
In the case of a naked power, not coupled With an interest, the law requires that every pre-requi-

site to the exercise of that power should precede it.
The party who sets up a title, must furnish the evidence necessary to support it ; if the validity of 

a deed depend on an act in pais, the party claiming under it is as much bound to prove 
the performance of the act, as he would be bound to prove any matter of record on which the 
validity of the deed might depend.

In the case of lands sold for the non-payment of taxes, the marshals deed is ilot even primd facie 
evidence, that the pre-requisities required by law have been complied with ; but the party 
claiming under it must show positively that they have been complied with.

This  case was argued by Jones and Talbot, for the plaintiffs in error, 
and by Taylor, for the defendant in error.

The opinion of the court was delivered by Mars ha ll , Ch. J.—This is 
an ejectment brought in the Circuit Court for the district of Kentucky, by

(a) Under the collection act of the 2d of March 1799, c. 128, and other laws adopt-
ing the provisions of that act, the 89th section of which enjoins the collector, within 
whose district a seizure shall be made or forfeiture incurred, to cause suits for the 
same to be commenced without delay, and prosecuted to effect; and authorizes him to 
receive from the court, in which a trial is had, or from the proper officer thereof, the 
sums so received, after deducting the proper charges, and on receipt thereof, requires 
him to pay, and distribute the same without delay, according to law, and to trans-
mit, quarterly or yearly, to the treasury, an account of all the moneys received by him 
for fines, penalties and forfeitures, during such quarter. The 91st section declares, 
that all fines, penalties and forfeitures, recovered by virtue of the act, and not other-
wise appropriated, shall, after deducting all proper costs and charges, be disposed as 
follows: “one moiety shall be for the use of the United States, &c., paid into the 
treasury thereof, by the collector receiving the same; the other moiety shall be divided 
between, and paid in equal proportions, to the collector and naval officer of the district,, 
and surveyor of the port, wherein the same shall have been incurred, or to such of the 
said officers as there may be within the same district; and in districts where only on© 
°f the said officers*  shall have been established, the said moiety shall be given to such 
officer.” Then follow provisions concerning the distribution, where the recovery has 
been had in pursuance of information given by an informer, or by any officer of a 
revenue-cutter.
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the original patentee, against a purchaser at a sale made for non-payment of 
* , the direct tax, imposed by the act of congress of *the  14th July 1798, 

J c. 92. After the plaintiff in the circuit court had exhibited his title, 
the defendants gave in evidence the books of the supervisor of the district, 
showing that the tax on the lands in controversy had been charged to the 
plaintiffs, and that they had been sold for the non-payment thereof. They 
also gave in evidence a deed, executed by the marshal of the district, in 
pursuance of the act of March 3d, 1804, and proved by Christopher Greenup, 
the agent of the plaintiff, that there were tenants on the land, and that he 
did not pay the tax, nor redeem the land. Upon this evidence, the court, 
on the motion of the plaintiff, instructed the jury, “that the purchaser under 
the sale of lands for the non-payment of the direct tax, to make out title, 
must show that the collector had advertised the land, and performed the 
other requisites of the law of congress, in that case provided, otherwise, he 
made out no title.” The defendants then moved the court to instruct the 

, jury, “that the deed and other evidence produced by them, and herein men-
tioned, was primd facie evidence that the said land had been advertised, and 
the other requisites of the law of congress, as to the duty of the collector, 
in that respect, had been complied withbut the court refused to give the 
instruction ; and, on the contrary, instructed the jury, “that said deed, and 
other evidence, was not primd facie evidence that the said land had been 
advertised according to law, nor that the requisites of the law had been 
complied with.” The defendants excepted to this opinion. The jury found 
$ a verdict for the plaintiff, and the judgment *rendered  on that verdict 

-• is now before this court on writ of error.
As the collector has no general authority to sell lands, at his discretion, 

for the non-payment of the direct tax, but a special power to sell in the par-
ticular cases described in the actj those cases must exist, or his power does 
not arise. It is a naked power, not coupled with an interest ; and in all such 
cases, the law requires that every pre-requisite to the exercise of that power 
must precede its exercise ; that the agent must pursue the power, or his 
act will not be sustained by it.

This general proposition has not been controverted; but the plaintiffs in 
error contend, that a deed executed by a public officer, is primd facie evi-
dence, that every act which ought to precede that deed had preceded it. 
That this conveyance is good, unless the party contesting it can show that 
the officer failed to perform his duty. It is a general principle, that the 
party who sets up a' title must furnish the evidence necessary to support it. 
If the validity of a deed depends on an act in pais, the party claiming under 
that deed is as much bound to prove the performance of the act, as he would 
be bound to prove any matter of record on which its validity might depend. 
It forms, a part of his title ; it is a link in the chain, which is essential to its 
continuity, and'which it is incumbent on him to preserve. These facts should 
be examined by him, before he becomes a purchaser, and the evidence of 
them should be preserved as a necessary muniment of title. If this be true, 

_ in the general, is there *anything  which will render the principle inap- 
J plicable to the case of lands sold for the non-payment of taxes ?

the act of congress, there is no declaration that these conveyances shall be 
deemed primd facie evidence of the validity of the sale. Is the nature oi 
the transaction such, that a court ought to presume in its favor anything
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which does not appear, or ought to relieve the party claiming under it from 
the burden of proving its correctness ?

The duties of the public officer are prescribed in the 9th, 10th and 13th 
sections of the act of the 14th of July 1798, c. 92. (a) If these duties be 
examined, *they  will be found to be susceptible of complete proof on 
the part of the officer, and consequently, on the part of the purchaser, L 
who ought to preserve the evidence of them, at least, for a reasonable time. 
Their chief object is to give full notice to the proprietor, and furnish him 
with every facility for the voluntary payment of the tax, before resort should 
be had to coercive means. In some instances, the proprietor would find it 
extremely difficult, if not impracticable, to prove that the officer had neg-
lected to give him the notice required by law. It is easy, for example, to 
show that the collector *has  posted up the necessary notifications in 
four public places in his collection district, as is required by the 9th «- 
section, but very difficult to show that he has not. He may readily prove 
that he has made a personal demand on the person liable for the tax, but the 
negative, in many cases, would not admit of proof.

The 13th section permits the collector, when the tax shall have remained 
unpaid for one year, having first advertised the same for two months in six 
different public places within the said district, and in two gazettes in the

(a) Which provides, § 9, “That each of the said collectors shall, immediately after 
receiving his collection-list, advertise, by notifications, to be posted up in at least four 
public places in each collection district, that the said tax has become due and payable, 
and the times and places at which he will attend to receive the same; and, in respect 
to persons who shall not attend according to such notifications, it shall be the duty of 
each collector to apply once at their respective dwellings, within such district, and 
there demand the taxes payable by such persons: and if the taxes shall not be then 
paid, or within twenty days thereafter, it shall be lawful for such collector to proceed 
to collect the said taxes, by distress and sale of the goods, chattels or effects of the 
persons delinquent as aforesaid, with a commission of eight per cent, upon the said 
taxes, to and for the use of such collector: provided, that it shall not be lawful to 
make distress of the tools or implements of a trade or profession, beasts of the plough 
necessary for the cultivation of improved lands, arms, or the household utensils, or 
apparel necessary for a family.” And § 13. “That when any tax assessed on lands 
or houses, shall have remained unpaid for the term of one year, the collector of the col-
lection district, within which such land or houses may be situated, having first adver-
tised the same for two months, in six different public places within the said district, 
and in the two gazettes in the state, if there be so many, one of which shall be the 
gazette in which the laws of such state shall be published by authority, if any such, 
there be, shall proceed to sell at public sale, and under the direction of the inspector of 
the survey, either the dwelling-house, or so much of the tract of land (as the 
case may be), as may be necessary to satisfy the taxes due thereon, together with costs 
and charges, not exceeding at the rate of one per centum, for each and every month 
the said tax shall have remained due and unpaid: provided, that in all cases where any 
lands or tenements shall be sold, as aforesaid, the owner of the said lands or tenements, 
his heirs, executors or administrators, shall have liberty to redeem the same, at any 
time within two years from the time of sale, upon payment, or tender of payment, to 
the collector for the time being, for the use of the purchaser, his heirs or assignees, of 
the amount of the said taxes, costs and charges, with interest for the same, at the rate 
of twelve per centum per rnnum; and upon the payment, or tender of payment, as 
aforesaid, such sale shall be void And no deed shall be given in pursuance of any 
such sale, until the time of redemption shall have expired.”
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state, if there be so many, one of which shall be the gazette in which the 
laws of such state shall be published by authority, if any such there be, to 
proceed to sell, &c. The purchaser ought to preserve these gazettes, and 
the proof that these publications were made. It is imposing no greater 
hardship on him, to require it, than it is to require him to prove, that a power 
of attorney, in a case in which his deed has been executed by an attorney, 
was really given by the principal. But to require from the original proprie-
tor proof that these acts were not performed by the collector, would be to 
impose on him a task always difficult, and sometimes impossible, to be per-
formed.

Although this question may not have been expressly, and in terms de-
cided in this court, yet decisions have been made which seem to recognise it. 
In the case of Stead's Executors v. Course, 4 Cranch 403, in which was drawn 
into question the validity of a sale made under the tax laws of the state of 
Georgia, this court said, “ it is incumbent on the vendee to prove the author- 
* ity *to  sell.” And in Parker v. Rule's Lessee, 9 Ibid. 64, where a sale 

J was declared to be invalid, because it did not appear in evidence, that 
the publications required by the 9th section of the act, had been made, the 
court inferred, that they had not been made, and considered the case as if 
proof of the negative had been given by the plaintiff in ejectment. The 
question, whether the deed was primd facie evidence, it is true, was not 
made in that case ; but its existence was too obvious, to have escaped either 
the court or the bar. It was not made at the bar, because counsel did not 
rely on it, nor noticed by the judges, because it was not supposed to create 
any real difficulty.

It has been said in argument, that in cases of sales under the tax laws 
of lientucky, a deed is considered by the courts of that state, as primti 
facie evidence that the sale was legal. Not having seen the case or the law, 
the court can form no opinion on it. In construing a statute of Kentucky, 
the decisions of the courts of Kentucky would, unquestionably, give the 
rule by which this court would be guided ; but it is the peculiar province of 
this court to expound the acts of congress, and to give the rule by which 
they are to be construed.

Judgment affirmed, with costs.

*84] *The  Expe rime nt .

Evidence in prize causes.

Depositions, taken on further proof, in one prize cause, cannot be invoked into another.

Appeal  from the Circuit Court of Massachusetts. This was a question 
of collusive capture.

The Attorney- General moved to invoke into this cause depositions taken, 
on further proof, in the case of The George, reported 1 Wheat. 408.

Marshal l , Ch. J.—Original evidence and depositions taken on the 
standing interrogatories, may be invoked from ope prize cause into another.

52


	Williams et al. v. Peyton's Lessee

		Superintendent of Documents
	2025-07-02T16:49:30-0400
	US GPO, Washington, DC 20401
	U.S. Government Publishing Office
	GPO attests that this document has not been altered since it was disseminated by GPO




