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RIO GRANDE WESTERN RAILWAY v LEAK. 281

Statement of the Case.

ment of the District Court of the Third Judicial District in
that Territory in favor of the defendant in error, based upon
the verdict of a jury against the Rio Grande Western Rail-
way Company for the sum of $13,370.

It is averred in the complaint that on or about the 11th day
of July, 1891, the plaintiff Leak was engaged in his business
of hauling ore to cars of the defendant situated on its track,
and was travelling with his team of horses and wagon on a
wagon road usually travelled, and provided by defendant to be
travelled, in the business of the hauling of ores to its cars;
that when he had reached the place or crossing where the
wagon road crossed the railroad track, the defendant care-
lessly and negligently caused a train of cars to approach the
crossing and then and there to pass rapidly over its track,
and negligently and carelessly omitted its duty whilst ap-
proaching that crossing to give any signals or warning what-
ever of the approach of its cars or to stop or to slacken the
speed thereof, by reason whereof the plaintiff, without any
fault on his part, was unaware of their approach ; that in con-
sequence of this negligence and carelessness of defendant the
train of cars struck the plaintiff and his horses and wagon and
overset the wagon, whereby he was thrown with great force
and violence upon the ground and underneath said wagon and
cars, and thereby greatly bruised, crushed and maimed, inso-
much that it became necessary to amputate, and the left leg
of the plaintiff was amputated, inflicting upon him lasting and
permanent bodily injuries, causing him great bodily pain and
mental anguish, damaging him in the sum of twenty thousand
dollars, and compelling him to lay out and expend for doctors’
medical attendance one hundred and five dollars.

The complainant also asserted a claim for the value of his
horses and wagon alleged to have been killed and destroyed
by reason of the carelessness and negligence of the defendant
company as above alleged.

The answer puts in issue the allegations of the complaint
and, in addition, states: “If the plaintiff sustained any inju-
ries or damages whatsoever the same were caused and occa-
sioned solely by reason and because of his own negligence















































































































































































































































































































































































































































































































































































































































































UNITED STATES v. ALLEN. 499

Opinion of the Court.

UNITED STATES ». ALLEN.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE NINTH
CIRCUIT.

No. 337. Submitted May 8, 1896. — Decided May 25, 1896.

The right to a drawback on bituminous coal, imported into the United
States and consumed as fuel on a steam vessel engaged in the coasting
trade of the United States, which existed before the passage of the
tariff act of October, 1, 1890, c. 1244, 26 Stat. 567, was taken away by the
passage of that bill.

THE case is stated in the opinion.

Mr. Assistant Attorney General Whitney for plaintiffs in
error.

Mr. L. E. Payson and Mr. J. F. Evans for defendant in

error.

Mk. Justice WHiTE delivered the opinion of the court.

The defendant in error brought his action against the United
States in the District Court of the United States for the North-
ern District of California to recover the amounts of certain
alleged drawbacks of duty on importations of bituminous coal,
which, in February, 1891, were supplied as fuel to the steamer
Humboldt, a vessel of the United States regularly engaged in
the coasting trade between sundry ports in northern Califor-
nia. Tender of compliance with the regulations promulgated
by the Secretary of the Treasury, under the authority of the
tariff act of March 3, 1883, to obtain the allowance and pay-
ment of such drawbacks was averred, and it was alleged that
the surveyor of the port and other government officials de-
clined to recognize the existence of a right thereto. A de-
murrer to the complaint was overruled, 52 Fed. Rep. 575, and,
subsequently, an answer was filed taking issue thereon. Upon
hearing on the merits a judgment was rendered in favor of the







UNITED STATES ». ALLEN.
Opinion of the Court.

rials used and the amount of duties paid thereon shall be as-
certained, the fact of the manufacture or production of such
articles in the United States and their exportation therefrom
shall be determined, and the drawback due thereon shall be
paid to the manufacturer, producer or exporter, to the agent
of either or to the person to whom such manufacturer, pro-
ducer, exporter or agent shall in writing order such drawback
paid under such regulations as the Secretary of the Treasury
shall prescribe.”

The tariff act of 1890 combined two paragraphs of the
act of 1883 relating to coal, into one, (No. 432,) and omitted
the drawback provision above referred to. Said paragraph
432 reads as follows (26 Stat. 600):

“432. Coal, bituminous and shale, seventy-five cents per
ton of twenty-eight bushels, eighty pounds to the bushel;
coal slack or culm, such as will pass through a half inch
screen, thirty cents per ton of twenty-eight bushels, eighty
pounds to the bushel.”

It is necessarily conceded that the omission of the draw-
back provision of the act of 1883 from this special paragraph
obviously meant either that the drawback allowance was
intended to be taken away, or that the intent was to provide
for it elsewhere. If such provision is not found elsewhere in
the act of 1890 it is clear, from the character of that act, that
there was a repeal by implication of the drawback allowed
by the earlier act, for, as was said by this court, speaking
through Mr. Justice Harlan, in Zracy v. Tuffly, 134 U. S. 206,
223: “While it is true that repeals by implication are not
favored by the courts, it is settled that, without express
words of repeal, a previous statute will be held to be modi-
fied by a subsequent one, if the latter was plainly intended to
cover the whole subject embraced by both, and to prescribe
the only rules in respect to that subject that are to govern.”

Is the contention of the defendant in error well founded
that the drawback provision actually omitted in the act of 1890
was yet saved by the second proviso to section 25 of that act ?

The trial court and the Circuit Court of Appeals held that
this section provided in distinct terms for a drawback, first,









































































INDIANA ». KENTUCKY.

Decree of the Court.

Commencing at a point on the line between sections fifteen
(15) and fourteen (14), township seven (7) south, range ten (10)
west, and 67.25 chains south of the northeast corner of section
fifteen (15). The post set at this point is witnessed by a syca-
more tree 36 inches, S. 1° 55' E. 43.8 ft.; and also by a honey
locust 32 inches, S. 67° 50' E. 24.1 ft., and is at the head of
Green River Island, and also assumed low water mark in 1792.
From this point going down stream and making an angle to
the left from the east line of section fifteen (15) of 50° 26/,
and on a course of N. 49°16' W, a distance of 1098.55 ft. to
a post witnessed by a cottonwood 48 inches, N. 79° 45' W.
163 ft.

Angle to right 0°45'15", course N. 48°30'45" W. 1171.45
ft. to a post witnessed by a sycamore 22 inches. S. 66° 50’ E.
398 ft.

Angle to left 6°50', course N. 55°20'45" W. 1432.35 ft. to
a post, witnessed by a red elm 48 inches, S. 81° 40’ E. 150.5 ft.
And also a red elm 60 inches, S. 83° 20" E. 160 ft.

Angle to left 13°43'15" course N. 69° 04’ W. 1187.2 ft. to
a post, witnessed by a sycamore 41 inches, S. 87° 15' E. 149.7
ft.; and also a sycamore 48 inches, S. 88°20' E. 156.2 ft.

Angle to right 0°42' course N. 68°22' W. 1312.6 ft. to a
post, witnessed by a sycamore 15 inches, south 16° 15’ E. 80.5
ft. And a sycamore 11 inches, S. 18'[°]1 00’ E. 79.6 ft.

Thence on same tangent and course 520.55 ft. to a post, wit-
nessed by a cottonwood 16 inches, S. 8°45' E. 61.4 ft.

Angle to right 9°01'30", course N. 59°20'30" W. 1735 ft.
to a post, witnessed by a sycamore 64 inches, N. 13°40’ W.
130 ft.

Angle to left 2° 37, course N. 61°57' 30" W. 964.6 ft. to a
post, witnessed by a cottonwood 30 inches, S. 44° 00’ W. 67 ft.,
and a cottonwood 87 inches, S. 34°40' W. 70.3 ft.

Angle to right 2°06', course N. 59° 51' 30" W. 2926.5 ft. to
a post, witnessed by a sycamore 48 inches, N. 74° 50' E. 146.5
ft. and a sycamore 56 inches, N. 27° 30' E. 94.8 ft., and a stone
on section line, between sections eight (8) and nine (9), N. 32°
30" E. 132.6 ft.

Angle to right 4° 36’ 30", course N. 55° 15' W. 1659.6 ft. to











































































































































UNION PACIFIC :R’'Y CO. v. CHICAGO &c. R’Y CO. 571

Statement of the Case.

999 years from May 1, 1890, at a monthly rental of $3750,
is approved, subject to the ratification of the stockholders,
and the president is hereby authorized to execute the same
on behalf of this company ;

“Voted, unanimously, that the agreement submitted to
the committee, dated May 1, 1890, between this company,
the Omaha and Republican Valley Railway Company, the
Salina and Southwestern Railway Company, the Chicago,
Rock Island and Pacific Railway Company, and the Chi-
cago, Kansas and Nebraska Railway Company, providing
for the use of this company’s lines from Council Bluffs to
Omabha, including the bridge over the Missouri River and
the lines of this company’s Omaha and Republican Valley
branch from Lincoln to Beatrice, Nebraska, and for the use
by this company of the Chicago, Kansas and Nebraska Rail-
way Company’s lines between McPherson, Kansas, and South
Hutchinson, Kansas, for a period of 999 years from May 1,
1890, and for the use of the line between the cities of South
Omaha and Lincoln, Nebraska, for a period of 999 years from
October 1, 1890, at the rentals severally provided for therein,
is approved, subject to the ratification of the stockholders,
and the president is hereby authorized to execute the same
on behalf of the company.”

The following are the resolutions severally adopted by a
separate vote, of the entire stock represented, in favor of
each :

¢ Resolved, That the agreement between the company and
the Chicago, Milwaukee and St. Paul Railway Company,
dated May 1, 1890, granting trackage rights to the latter
company over this company’s lines, between Council Bluffs,
lowa, and Omaha and South Omaha, Nebraska, a copy of
which is herewith submitted, be and is hereby approved, and
the action of the executive committee in authorizing its exe-
cution is hereby ratified, approved and confirmed.

“ Resolved, That the agreement between the Union Pacific
Railway Company, the Omaha and Republican Valley Rail-
way Company, the Salina and Southwestern Railway Com-
pany, the Chicago, Rock Island and Pacific Railway













































































































UNION PACIFIC R’Y CO. ». CHICAGO &c. R’Y CO. 607
Dissenting Opinion: Shiras, J.

courts, and this upon three distinct grounds: the obligation
of every one contracting with a corporation to take notice
of the legal limits of its powers; the interest of the stock-
holders not to be subjected to risks which they have never
undertaken ; and, above all, the interest of the public, that the
corporation shall not transcend the powers conferred upon it
by law.”

In commenting upon that clause of the contracts in which
the Union Pacific Company “lets the Rock Island Company
into the full, equal and joint possession and use of its main
and passing tracks,” the opinion of the court states that “the
possession here spoken of was such possession as the Rock
Island Company would have when its engines, cars and trains
were running over the tracks. The company had no posses-
sion before its trains came on the tracks or after they had run
off of them, and while its trains were on the tracks its possession
was only of the particular part occupied temporarily while
running over them.”

But this view, I submit, overlooks the necessary meaning
of the language of the contracts. The possession, whose right
is given, is described as full — that is, entire, not imperfect, or
insufficient ; as equal — that is, as great as that of the lessor
company ; as joint — that is, united in interest and obligation
with the other party. If doubt could be entertained of the
meaning of language so explicit, such doubt would be removed
by the other express provisions that the ¢ schedule of rules
and regulations shall, as nearly as may be practicable, accord
equality of right, privilege and advantage to trains of the
same class operated by the lessor and lessee, and to trains of
a superior class operated by either a preference over trains of
an inferior class operated by the other — all rules and regula-
tions shall be reasonable and just to both lessor and lessee,
and shall secure to neither any preference or discrimination
against the other.”

Again, the opinion states that “ moreover, all trains were to
be moved under the direction of an officer of the Pacific Com-
pany. The Rock Island trains coming upon a Pacific track
immediately passed from the control of the Rock Island Com-
































































































































































OCTOBER TERM, 1895.
Dissenting Opinion: Harlan, J.

not appear to have been communicated to them ; and what-
ever they must have known after the Horsa was boarded off
Barnegat, there is nothing sufficiently justifying a presump-
tion of knowledge when the vessel left the wharf.

It is not necessary to enlarge upon the public importance of
the neutrality laws. This case is a criminal case arising on an
indictment under a section of the Revised Statutes, and we
dispose of it on what we deem to be the proper construction
of that section, and after subjecting the correctness of the
rulings of the court below to that careful examination which
the discharge of our duty required.

The judgment against defendant Wiborg s affirmed; the
Judgment against defendants Petersen and Johansen is
reversed, and the cause remanded with tnstructions to set
aside the verdict and grant o new trial as to them.

Mg. Justice Harrax dissenting.
=)

I concur with my brethren in holding that the judgment
against Petersen and Johansen should be reversed, and a new
trial ordered as to them.

But I am of opinion that the judgment against Wiborg
should also be reversed. It is conceded that the men on the
tug were received on board the Horsa at a point off Barnegat
which was more than three miles from our shore. It is clear
from the evidence that at the time his vessel left Philadelphia,
and previous to his receiving those men on board, Wiborg
had no knowledge of the purpose for which the charterer
ordered him, after he passed the Breakwater, “to proceed
north near Barnegat and wait further orders.”” The move-
ments of the vessel were under the control of the charterer.
Wiborg was under no legal obligation to inguire from the
charterer why the Horsa was ordered to that point, or what
were the orders he was likely to receive after arriving there.
His duty was to obey the orders of the charterer, unless such
orders obviously contemplated a breach of the laws of this
country. The only evidence in the case bearing upon the
question whether Wiborg knew, when he left Philadelphia, of

























































































































































































































INDEX.

the conjunction “or.” The indictment in this case, charging that
the defendants committed some of those acts, connects them by the
conjunction “and.” No question of duplicity was raised by the
defendants’ counsel. The trial judge instructed the jury that the evi-
dence would not justify a convietion of anything more than providing
the means for, or aiding the military expeditions set forth in the
indictment, by furnishing transportation for their men, ete. Held,
that the verdict could not be disturbed on the ground that more
than one offence was included in the same count of the indictment.
Wiborg v. United States, 632.

2. Providing, or preparing the means of transportation for such a mili-
tary expedition or enterprise as is referred to in Rev. Stat. § 5286, is
one of the forms of provision or preparation therein denounced. Ib.

3. A hostile expedition, dispatched from a port of the United States, is
within the words ¢ carried on from thence.” Ib.

4. A body of men went on board a tug in a port of the United States,
loaded with arms; were taken by it thirty or forty miles and out
to sea; met a steamer outside the three line limit by prior arrange-
ment; boarded her with the arms, opened the boxes and distributed
the arms among themselves; drilled to some extent; were appar-
ently officered; and then, as preconcerted, disembarked to effect
an armed landing on the coast of Cuba, when the United States
wers at peace with Spain. Held, that this constituted a military
expedition or enterprise within the provisions of the Revised Stat-
utes. Ib.

5. On the question whether the defendants aided the expedition with
knowledge of the facts, the jury were instructed that they must
acquit unless they were satisfied beyond reasonable doubt that de-
fendants, when they left Philadelphia, had knowledge of the expedition
and its objects, and had arranged and provided for its transportation.
Held, that the defendants had no adequate ground of complaint on
this branch of the case. Ib.

6. Assuming that a secret combination between the party and the captain
or officers of the Horsa had been proven, then, on the question
whether such combination was lawful or not, the declarations of
those engaged in it explanatory of acts done in furtherance of its
object were competent. Ib.

PATENT FOR INVENTION.

1. If, under any circumstances, a patentee can sue to recover for the use
of a patented article, made before the letters-patent were granted, he
cannot do so when he was not the inventor of the thing patented;
when the device had been in public use for more than two years
before the patent was applied for; when the alleged use was by the
United States; and when the government, so far from agreeing to
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