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Statement of the Case.

999 years from May 1, 1890, at a monthly rental of $3750,
is approved, subject to the ratification of the stockholders,
and the president is hereby authorized to execute the same
on behalf of this company ;

“Voted, unanimously, that the agreement submitted to
the committee, dated May 1, 1890, between this company,
the Omaha and Republican Valley Railway Company, the
Salina and Southwestern Railway Company, the Chicago,
Rock Island and Pacific Railway Company, and the Chi-
cago, Kansas and Nebraska Railway Company, providing
for the use of this company’s lines from Council Bluffs to
Omabha, including the bridge over the Missouri River and
the lines of this company’s Omaha and Republican Valley
branch from Lincoln to Beatrice, Nebraska, and for the use
by this company of the Chicago, Kansas and Nebraska Rail-
way Company’s lines between McPherson, Kansas, and South
Hutchinson, Kansas, for a period of 999 years from May 1,
1890, and for the use of the line between the cities of South
Omaha and Lincoln, Nebraska, for a period of 999 years from
October 1, 1890, at the rentals severally provided for therein,
is approved, subject to the ratification of the stockholders,
and the president is hereby authorized to execute the same
on behalf of the company.”

The following are the resolutions severally adopted by a
separate vote, of the entire stock represented, in favor of
each :

¢ Resolved, That the agreement between the company and
the Chicago, Milwaukee and St. Paul Railway Company,
dated May 1, 1890, granting trackage rights to the latter
company over this company’s lines, between Council Bluffs,
lowa, and Omaha and South Omaha, Nebraska, a copy of
which is herewith submitted, be and is hereby approved, and
the action of the executive committee in authorizing its exe-
cution is hereby ratified, approved and confirmed.

“ Resolved, That the agreement between the Union Pacific
Railway Company, the Omaha and Republican Valley Rail-
way Company, the Salina and Southwestern Railway Com-
pany, the Chicago, Rock Island and Pacific Railway













































































































UNION PACIFIC R’Y CO. ». CHICAGO &c. R’Y CO. 607
Dissenting Opinion: Shiras, J.

courts, and this upon three distinct grounds: the obligation
of every one contracting with a corporation to take notice
of the legal limits of its powers; the interest of the stock-
holders not to be subjected to risks which they have never
undertaken ; and, above all, the interest of the public, that the
corporation shall not transcend the powers conferred upon it
by law.”

In commenting upon that clause of the contracts in which
the Union Pacific Company “lets the Rock Island Company
into the full, equal and joint possession and use of its main
and passing tracks,” the opinion of the court states that “the
possession here spoken of was such possession as the Rock
Island Company would have when its engines, cars and trains
were running over the tracks. The company had no posses-
sion before its trains came on the tracks or after they had run
off of them, and while its trains were on the tracks its possession
was only of the particular part occupied temporarily while
running over them.”

But this view, I submit, overlooks the necessary meaning
of the language of the contracts. The possession, whose right
is given, is described as full — that is, entire, not imperfect, or
insufficient ; as equal — that is, as great as that of the lessor
company ; as joint — that is, united in interest and obligation
with the other party. If doubt could be entertained of the
meaning of language so explicit, such doubt would be removed
by the other express provisions that the ¢ schedule of rules
and regulations shall, as nearly as may be practicable, accord
equality of right, privilege and advantage to trains of the
same class operated by the lessor and lessee, and to trains of
a superior class operated by either a preference over trains of
an inferior class operated by the other — all rules and regula-
tions shall be reasonable and just to both lessor and lessee,
and shall secure to neither any preference or discrimination
against the other.”

Again, the opinion states that “ moreover, all trains were to
be moved under the direction of an officer of the Pacific Com-
pany. The Rock Island trains coming upon a Pacific track
immediately passed from the control of the Rock Island Com-
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