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Opinion of the Court.

UNITED STATES ». ALLEN.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE NINTH
CIRCUIT.

No. 337. Submitted May 8, 1896. — Decided May 25, 1896.

The right to a drawback on bituminous coal, imported into the United
States and consumed as fuel on a steam vessel engaged in the coasting
trade of the United States, which existed before the passage of the
tariff act of October, 1, 1890, c. 1244, 26 Stat. 567, was taken away by the
passage of that bill.

THE case is stated in the opinion.

Mr. Assistant Attorney General Whitney for plaintiffs in
error.

Mr. L. E. Payson and Mr. J. F. Evans for defendant in
error.

Mk. Justice WHiTE delivered the opinion of the court.

The defendant in error brought his action against the United
States in the District Court of the United States for the North-
ern District of California to recover the amounts of certain
alleged drawbacks of duty on importations of bituminous coal,
which, in February, 1891, were supplied as fuel to the steamer
Humboldt, a vessel of the United States regularly engaged in
the coasting trade between sundry ports in northern Califor-
nia. Tender of compliance with the regulations promulgated
by the Secretary of the Treasury, under the authority of the
tariff act of March 3, 1883, to obtain the allowance and pay-
ment of such drawbacks was averred, and it was alleged that
the surveyor of the port and other government officials de-
clined to recognize the existence of a right thereto. A de-
murrer to the complaint was overruled, 52 Fed. Rep. 575, and,
subsequently, an answer was filed taking issue thereon. Upon
hearing on the merits a judgment was rendered in favor of the
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rials used and the amount of duties paid thereon shall be as-
certained, the fact of the manufacture or production of such
articles in the United States and their exportation therefrom
shall be determined, and the drawback due thereon shall be
paid to the manufacturer, producer or exporter, to the agent
of either or to the person to whom such manufacturer, pro-
ducer, exporter or agent shall in writing order such drawback
paid under such regulations as the Secretary of the Treasury
shall prescribe.”

The tariff act of 1890 combined two paragraphs of the
act of 1883 relating to coal, into one, (No. 432,) and omitted
the drawback provision above referred to. Said paragraph
432 reads as follows (26 Stat. 600):

“432. Coal, bituminous and shale, seventy-five cents per
ton of twenty-eight bushels, eighty pounds to the bushel;
coal slack or culm, such as will pass through a half inch
screen, thirty cents per ton of twenty-eight bushels, eighty
pounds to the bushel.”

It is necessarily conceded that the omission of the draw-
back provision of the act of 1883 from this special paragraph
obviously meant either that the drawback allowance was
intended to be taken away, or that the intent was to provide
for it elsewhere. If such provision is not found elsewhere in
the act of 1890 it is clear, from the character of that act, that
there was a repeal by implication of the drawback allowed
by the earlier act, for, as was said by this court, speaking
through Mr. Justice Harlan, in Zracy v. Tuffly, 134 U. S. 206,
223: “While it is true that repeals by implication are not
favored by the courts, it is settled that, without express
words of repeal, a previous statute will be held to be modi-
fied by a subsequent one, if the latter was plainly intended to
cover the whole subject embraced by both, and to prescribe
the only rules in respect to that subject that are to govern.”

Is the contention of the defendant in error well founded
that the drawback provision actually omitted in the act of 1890
was yet saved by the second proviso to section 25 of that act ?

The trial court and the Circuit Court of Appeals held that
this section provided in distinct terms for a drawback, first,
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