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not to be burdened with any right of dower in the widow of 
bis grantor, who had by his conveyance abandoned all his 
rights and given up the possession upon which they were 
based. The statute, by expressly providing that the locator 
and his heirs and assigns should have the rights, clearly meant 
to provide for a conveyance thereof to the grantee to the same 
extent that they were possessed by the grantor.

We are of opinion, therefore, that by the conveyance of 
Mrs. Black’s husband to his grantee of all his interest as 
locator in the mining claim in question he abandoned all his 
right and interest in the claim to his grantee, and that interest 
which thus passed to his grantee was not subject to any pos-
sible incumbrance of the wife by way of dower in the prem-
ises. The interest granted by the United States was of such 
a nature that a conveyance of Black’s right to the possession 
terminated it to the same extent as if it had been forfeited by 
non-performance of the conditions provided for in the statute, 
and hence the wife has no claim for dower in the premises.

The judgment is
Affirmed.

FAUST v. UNITED STATES.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR THE 

NORTHERN DISTRICT OF TEXAS.

No. 637. Submitted January 9,1896. — Decided May 25, 1896.

The defendant’s name need not be correctly spelled in an indictment, if 
substantially the same sound is preserved.

On the trial under an indictment against an assistant postmaster for embez-
zling money-order funds of the United States, it being proved that he 
was the son and assistant of the principal postmaster, and as such had 
the sole management and possession of the money-order business and 
money-order funds during the entire term, a certified transcript from 
the office of the Auditor of the Treasury at Washington, showing the 
account of the postmaster, is admissible in evidence.

It was no error on such trial to refuse to admit evidence tending to show 
that another person than the defendant, at a time anterior to the time 
of the commission of the offence charged, had committed another and
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different offence than the one herein charged, and that said other person 
had been indicted and convicted thereof.

It was within the discretion of the court below to permit a witness who 
had been examined and cross-examined to be recalled in order to make 
some change in the statements made by him on cross-examination.

The objection that the charge as a whole was misleading is without merit. 
The sixth assignment is based on the refusal of the court to charge the 

jury that the embezzlement must be proved to have taken place without 
the consent of the defendant’s principal or employer. It was claimed 
that as the indictment failed to charge that the defendant embezzled any 
money without the consent of his principal or employer, and as the post-
master employed the defendant, the defendant’s responsibility was 
to the postmaster, and not to the government. Held that it had no 
merit.

The remaining assignments are without merit.

In  the District Court of the United States for the Northern 
District of Texas the defendant, plaintiff in error, was indicted, 
December 21, 1893, and subsequently tried, for feloniously 
embezzling certain money-order funds of the United States. 
On April 18, 1895, he was found guilty under the second 
count of the indictment, which alleged that on April 6, 
1893, he was assistant postmaster at Thornton, in the county 
of Limestone, within the district aforesaid, and as such assist-
ant postmaster had in his possession and control money-order 
funds to the amount of $400, and did unlawfully and feloni-
ously embezzle and convert the same to his own use. He was 
sentenced to imprisonment in the penitentiary, and thereupon 
he applied for and obtained a writ of error from this court.

On the trial the defendant entered a plea of misnomer, as 
follows:

“ And now comes W. J. Foust in his proper person, who is 
indicted by the name of W. J. Faust, and having heard the 
said indictment read, says that he was baptized in the name 
of W. J. Foust, and by that name always since his baptism 
hereto has been called and known, and by no other name has 
he ever been known or called, and this he, the said W. J. 
Foust, is ready to verify. Wherefore he prays judgment of 
the said indictment, and that the same may be quashed.”

The court overruled this plea, and the defendant took an 
exception. At the suggestion of the attorney for the United



454: OCTOBER TERM, 1895.

Opinion of the Court.

States the defendant was requested to suggest his true and 
proper name, in order that it might be inserted in the indict-
ment and entered on the docket. This the defendant declined 
to do.

Exceptions were also taken by the defendant to the rejec-
tion of certain evidence offered on his behalf, and to the 
admission of certain evidence introduced by the government; 
and to the court’s refusal to charge the jury as the defendant 
requested, and to certain portions of the charge which were 
given.

Ji a  A. H. Garland and Mr. JR. G. Garland for plaintiff 
in error. Mr. Richard H. Harrison was on the brief.

Mr. Assistant Attorney General Whitney for defendants in 
error.

Mr . Justic e Shiras  delivered the opinion of the court.

In the indictment the defendant was described as one 
W. J. Faust, whose Christian name was to the grand jurors 
unknown. There was filed a plea of misnomer, in which the 
defendant averred that he had been baptized in the name of 
W. J. Foust, and that he had always been known and called 
by that name, and prayed that the indictment might be 
quashed. This plea was overruled, as was likewise a motion 
to quash the indictment on the ground that defendant’s name 
was W. J. Foust, and not W. J. Faust, as it appeared in the 
indictment.

In this we see no error. A name need not be correctly 
spelled in an indictment, if substantially the same sound is 
preserved. The following are cases in which the variance 
between the names as alleged and as proven was at least as 
great as in the present, and in which it was held that the vari-
ance was not material: Bubb and Bopp, 39 Penn. St. 429; 
Heckman and Hackman, 88 Penn. St. 120; Hutson and Hud-
son, 7 Missouri, 147; Shaffer and Shafer, 29 Kansas, 337; 
Woolley and Walley, 21 Arkansas, 462; Penryn and Penny- 
rine, 14 Maryland, 121.
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The second assignment alleges error in the action of the 
court in admitting in evidence, on the part of the govern-
ment, a certified transcript from the office of the Auditor of 
the Treasury at Washington, showing account of J. E. Foust, 
postmaster at Thornton, Texas, from October 10, 1891, to 
May 20, 1893, showing balance due of $744.18.

This was objected to, because said transcript did not pur-
port to be a transcript from the money-order account books 
of the Post Office Department of the account of W. J. Foust, 
the defendant, and could not tend to prove any issue in the 
case against W. J. Foust.

The indictment was against W. J. Faust as assistant post-
master, and it was proved that he was the son and assistant 
of the principal postmaster, and as such had the sole manage-
ment and possession of the money-order business and money-
order funds during the entire term. It is scarcely necessary 
to say that there is no merit in this assignment of error.

The substance of the third assignment is the refusal of the 
court to admit evidence tending to show that another person 
than the defendant, at a time anterior to the time of the com-
mission of the offence charged, had committed another and 
different offence than the one therein charged, and that said 
other person had been indicted and convicted thereof. This 
evidence was properly rejected as irrelevant and immaterial.

The fourth assignment complains of the refusal of the trial 
court to permit a witness who had been examined and cross- 
examined to be recalled in order to make some change in the 
statements made by him on cross-examination. This was 
plainly a matter within the discretion of the court below.

In the fifth assignment the charge as a whole is objected to 
as misleading, and also because it took from the jury the vital 
point at issue in the case.

Our reading of the charge does not support either of these 
objections.

We perceive no misdirection nor any statements calculated 
to confuse the jury. The jury were explicitly told that they 
were the judges of what the evidence was and of its weight.

The sixth assignment is based on the refusal of the court to
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charge the jury that the embezzlement must be proved to have 
taken place without the consent of the defendant’s principal or 
employer. It was claimed that as the indictment failed to 
charge that the defendant embezzled any money without the 
consent of his principal or employer, and as the postmaster, 
J. E. Foust, employed the defendant, the defendant’s respon-
sibility was to the postmaster, and not to the government. 
We see no merit in this assignment.

We have examined the remaining assignments and have 
found nothing therein set up of which the defendant has just 
reason to complain, and the judgment of the court below is 
accordingly

Affirmed.

EDDY v. LAFAYETTE.

ERROR TO THE CIRCUIT COUET OF APPEALS FOE THE EIGHTH CIRCUIT.

No. 130. Submitted March 9,1896. — Decided May 25,1896.

It appears by the affidavit of the agent of the plaintiffs in error that he was 
their agent when service of process was made upon him, and that their 
allegation that he was not then their agent was therefore untrue.

The second section of the act of March 3, 1887, c. 373, was intended to place 
receivers of railroads on the same plane with railroad companies, both 
as respects their liability to be sued for acts done while operating a rail-
road, and as respects the mode of service; and the service in the present 
case on an agent of the receivers was sufficient to bring them into court 
in a suit arising within the Indian Territory.

The terms of the summons were in accordance with the provisions of § 4868, 
Mansfield’s Digest of Statutes of Arkansas, under which the summons 
was issued.

This action was brought by the defendants in error to recover the value of 
a large quantity of hay which it was alleged had been destroyed by a fire 
caused by sparks escaping from a locomotive through negligence, and 
falling on a quantity of dry grass and leaves that had been negligently 
allowed to accumulate on the railroad operated by the plaintiffs in error 
as receivers. The hay was cut from lands of the Creek nation under 
direction of Sallie M. Hailey, an Indian, one of the defendants in error, 
by Lafayette, a white man who was to receive an agreed part of the hay 
for cutting and curing it. Held
(1) That, in the absence of proof to the contrary it must be assumed
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