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Statement of the Case.

ment of the District Court of the Third Judicial District in
that Territory in favor of the defendant in error, based upon
the verdict of a jury against the Rio Grande Western Rail-
way Company for the sum of $13,370.

It is averred in the complaint that on or about the 11th day
of July, 1891, the plaintiff Leak was engaged in his business
of hauling ore to cars of the defendant situated on its track,
and was travelling with his team of horses and wagon on a
wagon road usually travelled, and provided by defendant to be
travelled, in the business of the hauling of ores to its cars;
that when he had reached the place or crossing where the
wagon road crossed the railroad track, the defendant care-
lessly and negligently caused a train of cars to approach the
crossing and then and there to pass rapidly over its track,
and negligently and carelessly omitted its duty whilst ap-
proaching that crossing to give any signals or warning what-
ever of the approach of its cars or to stop or to slacken the
speed thereof, by reason whereof the plaintiff, without any
fault on his part, was unaware of their approach ; that in con-
sequence of this negligence and carelessness of defendant the
train of cars struck the plaintiff and his horses and wagon and
overset the wagon, whereby he was thrown with great force
and violence upon the ground and underneath said wagon and
cars, and thereby greatly bruised, crushed and maimed, inso-
much that it became necessary to amputate, and the left leg
of the plaintiff was amputated, inflicting upon him lasting and
permanent bodily injuries, causing him great bodily pain and
mental anguish, damaging him in the sum of twenty thousand
dollars, and compelling him to lay out and expend for doctors’
medical attendance one hundred and five dollars.

The complainant also asserted a claim for the value of his
horses and wagon alleged to have been killed and destroyed
by reason of the carelessness and negligence of the defendant
company as above alleged.

The answer puts in issue the allegations of the complaint
and, in addition, states: “If the plaintiff sustained any inju-
ries or damages whatsoever the same were caused and occa-
sioned solely by reason and because of his own negligence
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