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review in error or on appeal, in advance of the final judgment in the 
cause on the merits, an order of the Circuit Court of the United States 
remanding the cause to the state court from which it had been removed 
to the Circuit Court.

Motion  to dismiss.

J/ir. Josiah Patterson for the motion.

Jfr. H. W. He Corry opposing.

The  Chief  Just ice : The writ of error is dismissed upon 
the authority of Railway Company v. Roberts, 141 U. S. d90, 
and McLish n . Roff, 141 U. S. 661. Dismissed.

HAYS v. STEIGER.

ERROR TO THÈ SUPREME COURT OF THE STATE OF CALIFORNIA.

No. 67. Submitted November 9,1894. — Decided March 4,1895.

The grant of the Agua Caliente to Lazaro Pina by Governor Alvarado in 
1840 was a valid grant, and embraced the tract in controversy in this 
action.

The  case is stated in the opinion.

Mr. Frederic Hall and Hr. James A. Way mire for plaintiffs 
in error.

No appearance for defendant in error.

Mr . Justic e Fiel d  delivered the opinion of the court.

This case comes before us on writ of error from the Supreme 
Court of California. It was an action originally brought by 
the plaintiff in the Superior Court of one of the counties of 
that State, claiming an equitable right to 110.80 acres of land 
which is part of 160 acres of public land for which a preèmp-
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tion claim was filed by one John Mann, through whom, the 
plaintiffs in error claim as heirs at law, charging the defend-
ant as trustee of the legal title, and praying that he be com-
pelled to transfer it to them as the true owners thereof.

The defendant demurred to the complaint and had judg-
ment thereon. The plaintiffs stood upon the sufficiency of 
their complaint, and appealed from the judgment of the 
inferior court, which was, however, affirmed.

From the latter judgment the case is brought to this court 
on a writ of error.

Mann, through whom the plaintiffs in error claim as heirs, 
was a qualified preemptor on one hundred and sixty (160) acres 
of unsurveyed public land in Sonoma County, California, 
which embraced the 110.80 acres in controversy here. He 
made improvements upon the land and resided upon it until 
his death, which took place in July, 1872. He died intestate.

The township in which the one hundred and sixty (160) 
acres were situated was afterwards surveyed, and an approved 
plat thereof was filed in the United States land office in San 
Francisco in August, 1880.

In October following one of the plaintiffs, on behalf of the 
heirs of Mann, filed with the register and receiver of the land 
office a declaratory statement claiming the right to preempt, 
for the benefit and use of the heirs, one hundred and sixty 
(160) acres of land.

In November, 1880, the defendant in error filed in the land 
office an application claiming, as a homestead, a certain por-
tion of the land which included the 110.80 acres. The defend-
ant had entered upon the land in dispute in 1870, without the 
consent of Mann or the plaintiffs.

No entry of any kind was made by the defendant prior to 
1870 upon the premises. He claimed the right to purchase 
the land under the provisions of section seven of the act of 
Congress of July 23, 1866, entitled “An act to quiet land 
titles in California.” The object of that section was to with-
draw from the general operation of the preemption laws lands 
continuously possessed and improved by a purchaser under 
a Mexican grant, which was subsequently rejected, or limited
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to a less quantity than that embraced in the boundaries desig-
nated, and to give to him, to the exclusion of all other claim-
ants, the right to obtain the title. The land applied for by 
both parties, to the extent of 110.80 acres, was within the 
exterior boundary of the Mexican grant known as Agua Ca-
liente, but which was excluded by the final survey of the 
United States. The defendant was a purchaser of the land 
thus excluded, for a valuable consideration, from parties who 
purchased from the original grantee.

The record contains a description of the grant and sets 
forth the various proceedings for its recognition and confir-
mation and survey, which we follow in the history of the 
proceedings as substantially correct.

The grant was made to Lazaro Pina by Alvarado, as gov-
ernor of California, in October, 1840, and was approved by 
the departmental assembly in October, 1845. The claim of 
title to the grant was confirmed by the United States District 
Court and by this court.

The description of the land in the decree of confirmation 
is as follows:

The land of which confirmation is made is situated in the 
present county of Sonoma, and is of the extent of two leagues 
and a half in length by a quarter of a league in width, and 
known by the name of Agua Caliente, and is bounded on the 
southwest by the arroyo of the Rancho of Petaluma, on the 
southeast by the town of Sonoma, on the north by the hills 
and mountains which intervene and separate the rancho of 
Mr. John Wilson, being the same land which was granted to 
Lazaro Pina by Governor Alvarado.”

The parties proved their respective claims to enter the land 
before the register and receiver, who decided in favor of the 
defendant in error.

An appeal was taken to the Commissioner of the General 
Land Office from the decision of the register and receiver. 
That officer reversed their decision and rendered one in favor 
of the plaintiffs.

A further appeal was taken to the Secretary of the Interior, 
who reversed the decision of the Commissioner and affirmed.
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that of the register and receiver. Subsequently a patent was 
regularly issued to the defendant by the United States for a 
tract of land embracing the 110.80 acres in dispute.

An official survey of the grant to Pina had been made in 
December, 1870, which was approved. By the survey adopted 
the arroyo mentioned in the grant was made a fixed boun-
dary on the westerly side.

The survey embraced two and one-half leagues in length 
and nearly parallel to the general course of the arroyo, and 
one-quarter of a league in width on the easterly side of the 
arroyo. The easterly side was situated to the west of the 
so-called Napa Hills. Upon the publication of the survey 
objections were filed thereto by the defendant and others, 
claiming that the eastern boundary did not extend far enough 
to the east to protect them.

In February, 1878, the Commissioner of the General Land 
Office decided that the grant of Agua Caliente was a grant 
limited in quantity by the calls of the title papers and decree 
of the United States courts to two and one-half leagues in 
length by one-quarter of a league in width; that the arroyo 
was the westerly boundary; and that the survey contained 
the quantity ; that the eastern line was the exterior boundary, 
according to the calls of the grant; that of the boundary 
described in the decrees the northern must be regarded as the 
eastern boundary, and that where hills or mountains are 
described as the location calls of a grant the boundary must 
follow the foot or base of the hills or mountains.

The Commissioner approved the survey, and on appeal to 
the Secretary of the Interior the decision was affirmed.

One of the questions involved was as to the construction 
of the eastern boundary of the Pina grant and whether the 
land in dispute was within the exterior boundaries. The 
grant was for a fixed quantity of land, with the arroyo for 
the westerly boundary and with the southeast boundary of 
the town of Sonoma.

It was contended that the land was not within the exterior 
boundary of the grant, and that the register and receiver 
and Secretary of the Interior erred in holding that it was>



MATHER v. RILLSTON. 391

Statement of the Case.

and awarding it to the defendant, but this contention was 
not sustained.

Conceding that the hills or mountains mentioned in the 
decree of confirmation as the northern boundary are really 
upon the east and form the eastern boundary, and that where 
a grant is described as bounded by hills and mountains the line 
runs along the base and not the summit of the hills, it does 
not appear that the land in controversy was not within the 
boundaries of the grant as originally made and confirmed. 
It was held that it might be, and that it was in fact. It fol-
lows that the defendant should have received as his preemp-
tive right the whole of the 160 acres claimed by him, the 
whole amount being within the limits of the grant finally 
confirmed to the grantee from whom he purchased, and the
judgment in his favor should be, therefore, Affirmed.

MATHER v. RILLSTON.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 

WESTERN DISTRICT OF MICHIGAN.

No. 139. Argued January 22, 23, 1895. — Decided March 4, 1895.

Occupations which cannot be conducted without necessary danger to life, 
body, or limb, should not be prosecuted without taking all reasonable 
precautions against such danger afforded by science.

Neglect in such case to provide readily attainable appliances known to science 
for the prevention of accidents, is culpable negligence.

If an occupation attended with danger can be prosecuted by proper pre-
caution without fatal results, such precaution must be taken, or liability 
for injuries will follow, if injuriés happen; and if laborers, engaged in 
such occupation, are left by their employers in ignorance of the danger, 
and suffer in consequence, the employers are chargeable for their injuries.

This  was an action to recover damages for injuries sustained 
oy the plaintiff from an explosion in an iron mine at Ironwood, 
in Michigan, alleged to have been caused through the care- 
lessness and negligence of the defendants. It was commenced
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