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DAVIS v. MERCANTILE TRUST COMPANY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 

THE SOUTHERN DISTRICT OF OHIO.

No. 320. Argued March 22, 26,1894. — Decided April 9,1894.

On an appeal from a decision of a Circuit Court, all parties to the record 
who appear to have an interest in the decision challenged, must be given 
an opportunity to be heard.

The successful bidder at a foreclosure sale becomes thereby a party to the 
proceedings, and is entitled to be heard on questions subsequently arising 
affecting his bid, not foreclosed by the terms of the decree of sale.

In a decree for the foreclosure of a mortgage, the two parties principally 
interested are the mortgagor and the mortgagee, and third parties should 
not be given an opportunity to disturb the decree without first giving 
the principal parties an opportunity to be heard.

On  February 18, 1889, the Mercantile Trust Company of 
New York filed in the Circuit Court of the United States for 
the Southern District of Ohio its bill against the Kanawha 
and Ohio Railway Company. The bill alleged that on May 
1, 1886, the defendant, the Kanawha and Ohio Railway Com-
pany, issued a series of bonds, and on the same day executed 
to the Mercantile Trust Company its mortgage or deed of 
trust to secure the payment of the principal and interest of 
such bonds. It alleged a default in the payment of interest 
due on January 1, 1889, as well as the existence of a large 
floating debt, and prayed the appointment of a receiver, and 
a decree of foreclosure and sale. On February 19 the defend-
ant entered its appearance, and on the same day a receiver 
was appointed, who qualified and took possession of the 
mortgaged property. Subsequently, and on July 24, an 
amended bill was filed making the Toledo and Ohio Central 
Railway Company and the Shawnee and Muskingum River 
Railway Company additional parties defendant. On October 
26 a decree pro confesso was entered against the latter com-
pany. On October 30, Erwin Davis, the present appellant, 
filed a petition alleging that he was the owner of more than 
$100,000 of the bonds secured by the mortgage or deed of
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trust sought to be foreclosed in this suit, and also the owner 
of more than $500,000, par value, of each class of stock of the 
defendant, the Kanawha and Ohio Railway Company, to wit, 
first and second preferred, and common, and asking for the 
removal of the receiver on the ground of his incompetency, 
and the appointment of some capable and disinterested person 
as such receiver. On the same day a decree pro confesso was 
entered against the Kanawha and Ohio Railway Company. 
On November 13 the petition of Davis, for the removal of the 
receiver and the appointment of another in his stead, was 
denied, and at the same time this order was made: “It is 
further ordered that said Erwin Davis be, and is permitted 
to intervene herein, and that he have liberty to be heard upon 
any and all proceedings herein for the protection of his 
interests as bondholder and stockholder of the Kanawha and 
Ohio Railway Company.”

On November 29 the Toledo and Ohio Central Railway 
Company filed its consent to the entry of a decree, according 
to the prayer of the amended bill of complaint, and that the 
“ cause proceed in like manner as if an order pro confesso had 
been duly entered against it more than thirty days prior” 
thereto. On December 5 Davis filed a second petition, recit-
ing his interest as before, and in addition alleging the exist-
ence of certain prior mortgage liens upon the property 
described in the plaintiff’s bill, or part of it; that in the bill 
there was claimed that the Kanawha and Ohio Railway Com-
pany had a floating debt of about $330,000; that since the 
filing of the bill that company had confessed judgment in 
favor of the Kanawha Improvement Company in a court of 
West Virginia for the sum of $285,232.20; and that, as a 
bondholder and stockholder of the Kanawha and Ohio Rail-
way Company, on behalf of himself and all other stockholders 
and creditors, he had filed a bill in the Circuit Court of the 
United States for the District of West Virginia, attacking 
such judgment so confessed, on the ground of fraud, and pray-
ing that it be cancelled, set aside, and held for naught. He 
attached a copy of this bill, and closed the petition in these 
words:
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“Your petitioner respectfully represents that he is advised 
that no decree of sale of the property included in said mort-
gage should be decreed until a reference is had to ascertain the 
liens which shall have been first ascertained thereon, the 
amounts thereof, and the order of their priorities; that a sale 
should not be decreed until the validity of the judgment re-
ferred to shall have been first adjudicated.

“Petitioner therefore prays that this his petition be read 
and considered at the hearing; that your honors will not at 
said hearing enter a decree of foreclosure as prayed for in said 
bill until the matters of this petition have been fully heard 
and a proper reference to a master be made to ascertain all 
liens upon said railroad and the order of their priorities, and 
that petitioner have full relief in the premises, and, as in duty 
bound, he will ever pray,” etc.

On the same day, to wit, December 5, 1889, a decree of 
foreclosure and sale was entered ; that decree found a default 
in the payment of interest and decreed a sale unless such inter-
est should be paid within thirty days. At the close of the 
decree was this entry: “ Thereupon came the intervening 
petitioner, Erwin Davis, and prayed the court for the allow-
ance of an appeal, with supersedeas, from the foregoing decree, 
and the court thereupon refused the appeal.”

Subsequently, an application was made to Mr. Justice 
Harlan of this court for an appeal, and on February 11, 1890, 
it was allowed. The only security given on this appeal was a 
cost bond, in the sum of five hundred dollars, executed by 
Davis and his surety to the appellee, the Mercantile Trust 
Company, alone. This bond was approved February 27, 1890, 
and a citation was then signed by Mr. Justice Harlan, the 
citation running to the Mercantile Trust Company, the Kan-
awha and Ohio Railway Company, the Toledo and Ohio Cen-
tral Railway Company, and the Shawnee and Muskingum 
River Railway Company. This was served on the Mercantile 
Trust Company, the Toledo and Ohio Central Railway Com-
pany, and the Shawnee and Muskingum River Railway Com-
pany, but not on the Kanawha and Ohio Railway Company, 
the mortgagor. No supersedeas bond having been executed,
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a sale was had under the decree on March 4, 1890, and the 
property struck off to Nelson Robinson and William B. Post, 
for the sum of $505,000. On April 7, 1890, this sale was con-
firmed and a deed ordered; from such order of confirmation 
Davis prayed an appeal, which, was allowed. On such appeal 
also a cost bond to the Mercantile Trust Company alone was 
given, and a citation issued running only to the Mercantile 
Trust Company.

Mr. Walter S. Logan, (with whom was Mr. Charles M. 
Demond on the brief), for appellant.

Mr. Thomas Thacher for appellee.-

Me . Jus ti ce  Bee wer , after stating the case, delivered the 
opinion of the court.

As a preliminary matter the standing of the appellant in 
this court is challenged. In the court below he was not a 
party to the record, either plaintiff or defendant; was never sub-
stituted for either; filed no bill, cross-bill, or answer; but was 
simply permitted to intervene, with liberty to be heard upon 
any and all proceedings for the protection of his interests as 
bondholder and stockholder. Assuming, under the authority 
of Williams v. Morgan, 111 U. S. 684, 698, that this gave him 
a right of appeal from any decision of the Circuit Court affect-
ing his interests, it did not change the ordinary rules respect-
ing appeals, one of which is that all the parties to the record, 
who appear to have any interest in the order or ruling chal-
lenged, must be given an opportunity to be heard on such 
appeal. The rule and the reasons therefor are fully stated 
in Masterson v. Herndon, 10 Wall. 416, and restated in Hardee 
v. Wilson, 146 U. S. 179,181, and need not, therefore, be again 
repeated. See also Inglehart v. Stansbury, 151 U. S. 68.

In this case the appellant has taken two appeals, one from 
file decree and the other from the order confirming the sale, 

hese appeals being taken separately, each must stand or fall 
on its own merits. Noticing first the appeal from the order 
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of confirmation, it will be seen that the sale confirmed was of 
the mortgaged property to Robinson and Post for the sum of 
$505,000, of which sum $50,000 had been paid in cash by the 
purchasers, and the balance secured by a deposit of $1,069,000, 
first mortgage bonds of the Kanawha and Ohio Railway 
Company, the bonds in suit. Who is more vitally interested 
in the question whether such sale and confirmation shall stand 
than these purchasers ? If the sale be set aside, they lose the 
purchased premises and all the profit which might result from 
their purchase, and assume all the risks and delay in recovering 
that which they have paid into court. In Kneeland v. Ameri-
can Loan Co., 136 IT. S. 89, 95, this court said that, “ supported 
by sound reasons, are the following propositions: First, a party 
bidding at a foreclosure sale makes himself thereby a party to 
the proceedings, and subject to the jurisdiction of the court for 
all orders necessary to compel the perfecting of his purchase; 
and with a right to be heard on all questions thereafter arising, 
affecting his bid, which are not foreclosed by the terms of the 
decree of sale, or are expressly reserved to him by such decree.” 

Again, not only is the purchaser interested, but also the 
mortgagor. He may be satisfied with the sale which was 
made, may believe that at no other sale would it be possible 
to realize so much in satisfaction of his indebtedness. At any 
rate, the setting aside of one sale and the ordering of another 
may affect prejudicially or beneficially his interests, and because 
of that he has a right to be heard upon the question of setting 
it aside. Now, the only party respondent to this appeal is the 
trustee. It is the only party named as obligee in the cost 
bond. The citation in terms runs to it only, and there is no 
pretence that the mortgagor or the other defendants, or the 
purchasers at the sale, have ever been brought into this court 
to respond to this appeal. Manifestly, it would be the grossest 
injustice to attempt to determine the question of the validity 
of this sale in the absence of these so vitally interested parties.

Neither does the appeal from the decree stand in any better 
condition. In a decree for the foreclosure of a mortgage the 
two parties principally and primarily interested are the mort-
gagee and the mortgagor. No third party should be permitted
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to disturb such a decree unless and until both mortgagee and 
mortgagor are given an opportunity to be heard. The mort-
gagor may be unwilling that the decree should be set aside 
notwithstanding irregularities in prior proceedings, for fear 
that on a subsequent hearing a larger sum may be decreed 
against him. It is not necessary in any given case to determine 
that his interests would or wTould not be promoted by the 
setting aside of the decree; it is enough that in’ that matter 
he has a direct interest, and because of this interest common 
justice requires that no change shall be made in the terms of 
that decree, nor shall it be set aside, without giving him a 
chance to be heard in its defence. Ordinarily it may be pre-
sumed that all the parties to the record are interested, and 
so it is often said that all such parties must be joined as appel-
lants or appellees, plaintiffs in error or defendants in error; 
but it is unnecessary to rest this case upon the mere fact that 
the mortgagor in this case was a party to the record — the 
only defendant in the first instance. It was not only such a 
party, but is also one directly and vitally interested in the 
question whether the decree of foreclosure and sale shall stand, 
and yet it is not before us. The trustee is the only obligee 
named in the appeal bond, and while the citation on its face 
runs to all the parties to the record, it was not served on the 
mortgagor, the Kanawha and Ohio Railway Company, and 
that company has never been brought into this court, and 
never entered an appearance here. This is fatal to the appeal. 
The appellant seems to have assumed that he was authorized 
to represent the corporation mortgagor and all the stockhold-
ers, but this is obviously a mistake. He was not by order of 
court substituted for the defendant mortgagor, nor was he 
allowed to represent the mortgagor or to carry on its defence. 
The only authority given to him was to intervene for the 
protection of his personal interests as bondholder and stock- 

older. The corporation mortgagor still represented all the 
other stockholders, as did the trustee all the other bondholders; 
and while the appellant appears to have had a considerable 
interest, both as stockholder and bondholder, it was only a 
«mor fraction. Out of 1160 bonds 1069 (all but 91) were
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tendered by the purchasers upon application for confirmation 
of sale, and while he claims to be the owner of $1,500,000 
of the stock, it appears that the total amount thereof was 
$12,200,000; so that in fact he was the owner of less than 
one-eleventh of the bonds and one-eighth of the stock. No 
authority from these other bondholders or stockholders to him 
to act for them is shown, so that neither in fact nor in law 
was he representing the corporation mortgagor in this litiga-
tion ; and as that mortgagor was interested in and affected by 
the decree of foreclosure and sale, it should have been made a 
party to this appeal and brought into this court, and because 
of the failure so to do, the appeal cannot be maintained.

For the reasons above given both appeals are
Dismissed.

Mr . Just ice  Jack son  did not hear the argument or take any 
part in the decision of this case.

NORTH CHICAGO ROLLING MILL COMPANY v. 
ST. LOUIS ORE AND STEEL COMPANY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 

THE NORTHERN DISTRICT OF ILLINOIS.

No. 197. Argued January 11, 1894. — Decided April 9, 1894.

A garnishee, who occupies the double position of debtor to the principal 
defendant in a definite or ascertained amount, and also that of a creditor 
of such principal debtor by way of unliquidated damages arising out of 
the breach of a contract in existence when the garnishment proceedings 
were instituted, can, after an order at law subjecting the defined in-
debtedness to the payment of the garnishor, invoke the aid of a court 
of equity to restrain the garnisheeing creditor from enforcing the pay-
ment of the amount due until the unliquidated damages can be ascer-
tained, and set off against such indebtedness, on the ground that the 
principal debtor is insolvent and a non-resident of the State in wnic 
the garnishee resides, and in which the garnishment proceedings are 
had. . ,

Equity will entertain jurisdiction and afford relief against the collection o
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