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ting on board her, for the time, a competent officer and crew, would certainly
be irregular. But it is for the interest of the commercial world, that the
investigation should be made by the commander himself, and not left to
any subordinate officer. In that case, it would be absurd to require of the
commander of the commissioned vessel to quit his command, for the purpose
of making the necessary examinations.

We are, upon the whole, of opinion, that the court below erred ; that
the decree must be annulled, and the libel dismissed.(a)

* INgLEE ». COOLIDGE. [*363

Error to state court.

No writ of error lies to the highest court of law or equity of a state court, under the 25th section
of the judiciary act of 1789, unless there is something apparent on the record, bringing the
case within the appellate jurisdiction of this court.!

The report of the judge who tries the cause at nisé prius, containing a statement of the facts, is
not to be considered as a part of the record;? the judgment being rendered upon a general
verdict, and the report being mere matter én pais to regulate the discretion of the court as to
the propriety of granting a new trial, the writ of error in such a case, will be dismissed.

Ta1s was a writ of error upon a judgment of the Supreme Judicial Court
of Massachusetts, rendered in an action of assumpsit. The declaration con-
tained three counts, to which the general issue was pleaded, and upon two
of these counts, the jury found a general verdict for the defendant (the
plaintiff in error), and upon the third count, a general verdict, with damages,
for the original plaintiff. The cause was then continued, as the record
states, “for the opinion of the whole court, upon the law of the case, as
reported by the judge who tried the same.” At a subsequent term, judg-
ment was rendered by the whole court, for the plaintiff, upon the verdict
found in his favor. The report of the judge who tried the cause came up
in the record, annexed to the writ of error, with other proceedings and
exhibits in the cause.

(a) Vide Appendix, note L.

! Lagrange ». Chouteau, 4 Pet. 287; Ocean
Ins, Co. v. Polleys, 13 Id. 157; Armstrong v.
Treasurer of Athens Co., 16 Id. 281; Poydras
de la Lande’s Heirs . Louisiana, 18 How. 192
White », Wright, 22 Id. 19; Attorney-General
©. Federal Street Meeting-house, 1 Black 262;
Boggs ». Merced Mining Co., 8 Wall. 804 ; Rail-
road Co. #. Rock, 4 Id. 177; Walker v. Villa-
vaso, 6 Id, 124 ; Gibson v. Choutean, 8 Id. 314.
It must appear from the record, that an act of
congress, or the constitutionality of a state law,
was drawn on question. Miller v, Nicholls, 4
Wheat. 311 ; Willson . Blackbird Creek Marsh
Co., 2 Pet. 245 ; Wallace v, Parker, 6 Id. 680;
Crowell ». Randell, 10 Id. 368 ; McKinney v.
Carroll, 12 1d. 66 ; Ocean Ins. Co. ». Polleys,
13 1d. 157 ; Mills ». Bevan, 16 Id. 525 ; Smith
v. Hunter, 7 How. 738 ; Grand Gulf Railroad
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and Banking Co, ». Marshall, 12 Id. ¥65; Car-
ter v. Bennett, 15 1d. 364 ; Maxwell . Newbold,
18 Id. 511 ; Christ Church ». Philadelphia, 20 Id.
26. It is not enough, that such question might
have arisen, or been applicable ; it must appear,
that it did arise, and was applied. Chouteau 2.
Marguerite, 12 Pet. 507 ; Bank of Kentucky
. Griffith, 14 Id. 56 ; Coons ». Gallaher, 15 Id.
18; Commercial Bank ». Buckingham, 5 How.
817; Maxwell v. Newbold, 18 Id. 511; The
Victory, 6 Wail. 382; Hamilton Co. ». Massa-
chusetts, Id. 682; Worthy ». Commissioners, 9
Id. 611 ; Knox v. Exchange Bank, 12 Id. 879 ;
Cockroft ». Vose, 14 Id. 5; Commereial Bank
v. Rochester, 15 Id. 639.

2 See Murdock ». Memphis, 20 Wall. 590;
Edwards v. Elliott, 21 1d. 582; Moor v. Missis-
sippi, Id. 636. .
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*@G. Sullivan, for the plaintiff in error, argued, that by the report
of the judge, in the court below, it appeared, that the chief question
in this cause involved a constructive application of the act of congress of
the 18th of June 1812, declaring war against Great Britain, to the question,
whether the purchase of a British license, to protect the property of a citizen,
was a lawful consideration for the promissory note on which the action was
brought. It is contended, by the defendant in error, that however this may
be, this court cannot sustain the writ of error in the present case ; because
the report of the judge is no part of the record. To determine the question
suggested by this objection, it becomes necessary to inquire of what a
record consists. A record,” says Britton (ch. 27), “is a memorial or
remembrance, an authentic testimony in writing, contained in rolls of parch-
ment, and preserved in a court of record.,” But a more particular definition
is given by Lord Coxr (Co. Lit. 117 a, 360 4), who defines it to be “a
memorial of the proceedings or acts of a court of record.” Inmodern times,
to avoid the delay incident to the preparation of a special verdict at the
trial, a practice has grown up, of reserving the cause for the whole court,
upon a special case, which is prepared by the counsel, or, as a substitute
therefor, is made by the judge, and thrown into the form of a report, under
a special agreement of the parties, that a nonsuit, a default, or even a
different verdict may be entered, according to the decision of the court;
wanxq Such is the *practice in the supreme court of Massachusetts. Where
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is the substantive difference between the “special case” and a report
made under such understanding and agreement? Error lies upon a special
case. The judgment of the court below in the case of Hunter v. Martin,
1 Wheat. 304, was founded on a statement of facts, as settled by a case
agreed. DBut the report of the judge, in the present case, was a necessary
proceeding or act of the court, upon which its decision on the merits was
founded. It ascertained all the facts in the case; and what more does a
special case or verdict? The position assumed on the other side narrows
the ground of remedial process, in a manner inconsistent with a liberal
application of the constitutional powers of this court.

Webster, for the defendant in error, contended, that the points on which
the plaintiff relied could not be raised in this case. Nothing appears on the
record of the judgment in Massachusetts, by which the court can pronounce
that judgment to be erroneous. The general rule of law confines writs of
error to matters arising on the record, and the statute expressly provides,
that in cases where writs of error are brought in this court, to reverse judg-
ments rendered in state courts, on the ground that such judgments were
rendered against the validity, or on an erroneous construction of a statute
of the United States, ““no other error shall be assigned or regarded, as a

ground of reversal, in any such case, than *such as appears on the face
*366] ; y , , :

of the record, and immediately respects the before-mentioned question

of validity or construction.” The judge’s report of the evidence is no part
of the record ; still less are the depositions of witnesses. Nothing, therefore,
appears on the face of this record, which, in any way, respects either the
validity or construction of any statute of the United States. This is, in
effect, an attempt to reverse the judgment of a court, for error in refusing to
grant a new trial. If a party be dissatisfied with the direction of a judge
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at nisé prius, in matter of law, there are two modes, in either of which he
may ordinarily cause such direction to be reviewed. Without putting the
question on the record, he may move for a new trial, on the report of the
judge in that court out of which the record issues ; or he may tender his bill
of exceptions, the object of which is to put the question on the record, and
then bring his writ of error. But he cannot pursue both courses. If he
relies on his motion for a new trial, then his objection does not appear on
the record, and of course, no writ of error lies. If he tender his bill of
exceptions, the court where the record is, will not grant a new trial on the
ground stated in the bill of exceptions, for the question is then on the record,
and the error, if any, may be corrected by writ of error. Fabrigas v. Mos-
tyn, 2 W. Bl. 929. The discussion of questions of law, on motions for new
trials, is attended with the well-known consequence of giving up the right of
proceeding further with the cause. The *effect of this, in England, [*367
on the jurisdiction of the House of Lords, has not escaped the notice
of Lord Chancellor Erpon. Smith v. Robertson, 2 Doug. 480.(a) But this is
for the consideration of the parties themselves. In this case, the plaintiff in
error has made his election. e has chosen to trust to the success of his
motion for a new trial in the court of Massachusetts, If that has failed, he
can have no remedy here by writ of error.

March 13th, 1817. Srtory, Justice, delivered the opinion of the court, and
after stating the case, proceeded as follows :—

*A motion has been made to dismiss the writ of error, upon the
ground, that there is nothing apparent upon the record, which brings

[*368

the case within the appellate jurisdiction of this court, under the 25th sec-
tion of the judiciary act of 1789. It is conceded, on all sides, that this is
entirely correct, unless the report of the judge who tried the cause, which
contains a statement of the facts, is to.be considered as a part of the record.
And we are unanimously of opinion, that it cannot be so considered. It is
not like a special verdict or a statement of facts agreed of record, upon
which the court is to pronounce its judgment. The judgment is rendered
upon a general verdict, and the report is mere matter én pais, to regulate
the discretion of the court as to the propriety of granting relief, or sustain-

() This was an insurance cause, appealed from the court of session in Scotland to
the House of Lords, having been originally brought in the court of admiralty, in Scot-
land. In delivering the judgment of the house, affirming the decree of the court below,
Lord Erpox stated, that * their Lordships were aware, and it was due to the court of
session to mark the fact, that these cases were all heard there, in such a course, that
there was no obstacle in point of form to prevent their coming before their Lordships.
By the old mode of proceeding in Westminster Hall, forty years before he had set foot
in it, the practice was, to have special verdicts found, and then the case might come up
on error to the House of Lords. But this practice had been altered by Lord Mans-
FIELD, upon the whole, with considerable utility ; and now, for the sake of expedition,
instead of entering the matter at length upon the record, in a special verdict, special
cases were made for the opinion of the court ; and nothing appearing on the record but
the general verdict, the subject might have ne door by which to come into that house.
But in the court of session, as he understood their practice, the cases were heard in
such a form, that the subject could not be prevented from coming to their Lordships ;
and therefore, it was no discredit to the court of session, that so many of their decis-
ions in these insurance causes were brought under the review of their Lordships.”
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ing a motion for a new trial. The writ of error must, therefore, be dis-
missed,

Wheaton, for the defendant in error, moved for costs.

MarsHALL, Ch. J.—The court does not give costs, where a cause is dis-
missed for want of jurisdiction.

Writ of error dismissed, without costs.(a)

*369] *McCruny @. SILLIMAN.
Mandamus.

This court has not jurisdiction to issue a writ of mandamus to the register of a land-office of the
United States, commanding him to enter the application of a party for certain tracts of land,
according to the 7th section of the act of the 10th May 1800, “ providing for the sale of the
lands of the United States north-west of the Ohio, and above the mouth of Kentucky river;”
which mandamus had been refused by the snpreme court of the state of Ohio, upon a submis-
sion by the register to the jurisdiction of that court, being the highest court of law or equity
in that state.!

March 13th, 1817. Harper moved for a mandamus in this cause, to the
defendant, as register of the land-office of the United States, at Zanesville,
in the state of Ohio, commanding him to enter the application of the plain-
tiff, for certain tracts of land, according to the provisions of the 9th section
of the act of congress, of the 10th May 1800, entitled, “an act providing
’ for the sale of the lands of the United States, in the territory of the United

States, north-west of the Ohio, and above the mouth of Kentucky river.”
A rule to show cause had been obtained in the supreme court of the state of
Ohio (being the highest court of law or equity of that state); whereupon,
the defendant appeared, and excepted to the jurisdiction of the court: but
this plea was afterwards waived, and a case agreed between the parties, on
which the court ordered the rule to be discharged.

*370] Harper now moved for a mandamas to issue from this *court,

upon the ground, that the case was within the appellate jurisdiction
of the court, under the equity of the judiciary act of 1789; that although
the court had determined, that it had no original jurisdiction to issue writs
of mandamus to persons holding office under the authority of the United
States, yet it might have an appellate jurisdiction to issue a mandamus to
such persons, where it had been refused by the highest court of law or
equity of a state, in a case drawing in question the validity of a statute of,
or an authority exercised under, the United States. The motion was denied
by the court.

Motion denied. ()

() Costs will be allowed upon the dismissal of a writ of error, for want of jurisdic-
tion, if the original defendant be also defendant in error. Winchester ». Jackson,
3 Cranch 515.

(&) In the case of Marbury ». Madison, 1 Cranch 137, the court determined, that
having, by the constitution, only an appellate jurisdiction (except in cases of ambassa-
dors, &c.), and it being an essential criterion of appellate jurisdiction, that it revises
and corrects the proceedings in a cause already instituted, and does not create that
cause: that, although a mandamus may be directed to courts, yet to issue such a writ

! Kendall ». United States, 12 Pet. 526.
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