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this term, on Monday, December 5, 1892, and left for Paris soon after.
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CASES ADJUDGED

IN THE

SUPREME COURT OF THE UNITED STATES,

AT

OCTOBER TERM, 1892.

CHICAGO, MILWAUKEE AND ST. PAUL RAILWAY
COMPANY ». HOYT.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
NORTHERN DISTRICT OF ILLINOIS.

No. 180. Argued March 30, 1893. — Decided April 17, 1893.

When the record contains special findings of fact, but no bill of exceptions,
the errors of law relied upon by a plaintiff in error must be considered
and determined upon the findings.

If a contracting party absolutely binds himself to perform things which
subsequently become impossible of performance, or to pay damages for
the nonperformance thereof, and the thing which causes the impossibility
might have been foreseen and guarded against in the contract, or arose
from the act or default of the promisor, he will be held to the strict
performance of his contract; but if the caunse of the impossibility be of
such a character that it cannot reasonably be supposed to have been in
the contemplation of the contracting parties when the contract was
made, he will not be held bound by general words, which, though large
enough to include it, were not used with reference to the possibility of
the particular contingency which afterwards happened.

A railway company and several individuals entered into a contract for the
construction of a grain-elevator by the latter, wherein the company
agreed “ that the total amount of grain received at said elevators shall be
at least five million bushels on an average for each year during the term
of this lease; and in case it shall fall short of that amount the said party
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OCTOBER TERM, 1892.
Opinion of the Court.

of the first part agrees to pay to the said party of the second part one
cent per bushel on the amount of such deficiency, settlements to be made
at the close of each year; and whenever it shall appear at the close of
any year that the total of grain received during so much of the term
of this lease as shall then have elapsed does not amount to an average
of five million bushels for each year, the party of the first part shall pay
to the parties of the second part one cent per bushel for the amount of
such. deficiency; but, in case it shall afterwards appear that the total
amount received up to that time equals or exceeds the average amount
of five million bushels per annum, the amount so paid to the party of the
second part shall be refunded or so much thereof as the receipts of the
year shall have exceeded five million bushels, so that the whole amount
paid on account of deficiency shall be refunded, should the total receipts
for the entire term equal or exceed fifty million bushelsin all, or an aver-
age of five million bushels for each year.” Held, that the railway com
pany only agreed that the quantity of grain which it would deliver at the
elevators or tracks connected therewith, in the usual way in cars, for
storage and handling, should amount on an average to at least 5,000,000
bushels per annum for a period of ten years, and that, in case the grain
so delivered, or brought to the elevators for delivery, fell short of that
quantity, it would pay one cent per bushel on the amount of such
deficiency.

TuE case is stated in the opinion.

Mr. Edwin Walker, (with whom was Mr. Jokhn W. Cary on
the brief,) for plaintiff in error.

Mr. John N. Jewett for defendants in error.
Mz. Justice J Acksoxn delivered the opinion of the court.

This action was brought by defendants in error against the
plaintiff in error to recover a designated sum of money alleged
to be due under the terms of a covenant contained in a certain
indenture of lease made and entered into between the parties.
The cause was tried by the court below under a written stipu-
lation of the parties waiving a jury; and resulted in a judg-
ment for the plaintiffs below for the sum of $33,783.83, to
reverse which, for errors of law claimed to have been com-
mitted by the court in its construction of the covenant and in
the legal conclusions it reached from the facts specially found,
this writ of error is prosecuted.
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On February 18, 1880, the Chicago, Milwaukee and St. Paul
Railway Company, (hereafter called the railway company,)
being the owner thereof, leased and demised to the defendants
in error lots 3, 4 and 5, of block K, of the original town of
Chicago, for a term of ten years from the first day of January,
1881, at an annual rental of $3850, to be paid quarterly by the
lessees, who were also to pay all taxes and assessments that
might be levied upon the premises during the term. At the
date of the lease the lessees were the owners of the adjoining
lots 1 and 2 of the same block, upon which was located an ele-
vator or warehouse, used for receiving, storing and handling
grain, and having a capacity for about 350,000 bushels. The
lease was executed under seal of the respective parties thereto,
and the material provisions thereof, so far as they relate to the
present controversy, are as follows:

By the second article, Hoyt and his associates agreed to erect
on said lots 3, 4 and 5 a grain elevator “of a storage capacity
of 700,000 bushels or more during the year 1880.” The article
provided that the elevator should have all modern improve-
ments and should be constructed to the satisfaction of the rail-
way company. No question is raised upon this article. The
case admits that it was fully executed.

By the third article, the railway company “agrees to lay
all necessary tracks adjacent to said elevator, to connect its
railway therewith for the purpose of delivering grain in cars
thereto, and keep the same in repair during the time of this
lease, and agrees to deliver on said tracks in cars, at said ele-
vator, to the parties of the second part, all the grain that may
be brought by its railway consigned to parties in the city of
Chicago, so far as the party of the first part can legally con-
trol the same, for handling and storage in said elevator.” The
case involves no breach of this article.

By the fourth article it is provided as follows: “ The said
parties of the second part [Hoyt and his associates] agree to
receive, handle and store said grain as delivered in the usual
manner of handling grain in the city of Chicago to the extent
and capacity of said elevator to be constructed, and in addition
agree that they will use for the same purpose, so far as their
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other engagements will allow, the elevator now standing on
lots 1 and 2 of said block, and the said party of the first part
shall at all times be entitled to storage for its grain to the
extent of at least 1,000,000 bushels. The parties of the sec-
ond part, with the consent of the party of the first part, may
receive grain for storage from other parties and from river
and canal craft, but in case such grain is so received so
as to reduce the capacity of the parties of the second part
to accommodate the party of the first part to the extent of
1,000,000 bushels in said elevators, the said parties of the
second part agree to furnish storage in other elevators to the
party of the first part to the extent that their capacity is so
reduced, without expense to the said party of the first part
for switching or otherwise.” The case involves no violation
of this article by either of the parties.

The fifth, sixth and seventh articles, taking them in their
order, relate, 1st, to the charges to be made for the storage
and handling of grain — certain elevators accommodating the
grain business of competing railways being referred to as a
standard ; 2d, to the rebuilding of the elevator in case of its
destruction by fire or other casualty, and that the “ parties of
the second part will save the said party of the first part free
and barmless from all loss or damage by fire to said elevator
or contents during the continuance of this lease”; and, 3d,
to the weighing of the grain receiyed into the elevator, and
the appointment of weighers. In all these respects the case
presents no question of controversy.

The last clause of the seventh article reads as follows: “It
is further agreed that the parties of the second part will, at
all times, keep a force at said elevators sufficient to transact
all business that may be offered by said party of the first part,
and that cars of grain will be received and unloaded, when
the business of the party of the first part requires it, in the
night time or on Sundays, and that said business shall be
dispatched with equal and as great facility in that respect
as at any of the elevators in the city of Chicago above men-
tioned, so as not to delay the cars of the party of the first
part unreasonably or unnecessarily.”
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It is upon the alleged breach of the eighth article of
the contract that this suit is brought. That article reads as
follows:

“In consideration of the agreement aforesaid the said party
of the first part agrees that the total amount of grain received
at said elevator shall be at least five million bushels on an
average for each year during the term of this lease; and in
case it shall fall short of that amount the said party of the
first part agrees to pay to the said parties of the second part
one cent per bushel on the amount of such deficiency, settle-
ments to be made at the close of each year; and whenever it
shall appear at the close of any year that the total grain re-
ceived during so much of this lease as shall then have elapsed
does not amount to an average of five million bushels for each
year, the party of the first part shall pay to the parties of the
second part one cent per bushel for the amount of such defi-
ciency ; but in case it shall afterwards appear that the total
amount received up to that time equals or exceeds the average
amount of five million bushels per annum, the amount so paid
to the parties of the second part shall be refunded or so much
thereof as the receipts of the year shall have exceeded five
million bushels, so that the whole amount paid on account of
deficiency shall be refunded should the total receipts for the
entire term equal or exceed fifty million bushels in all on an
average of five million bushels for each year.”

The remaining articles of the contract, including the supple-
ment thereto,"are comparatively unimportant.

In May, 1888, the defendants in error brought their action of
covenant against the railway company in the Superior Court
of Cook County, Illinois, for the alleged breach of the contract
and agreement embodied in said article 8 of the lease. The
railway company, being a citizen of Wisconsin, removed the
cause to the United States Circuit Court for the Northern Dis-
trict of Tllinois. The declaration contained two special counts,
and the same breaches are assigned in each count. In the first
count the contract is set out én hwe verba; the second, accord-
Ing to its tenor and effect.

The first breach assigned was that the grain received for
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storage from the railway company during the year 1886 was
less by 1,740,194 bushels than the 5,000,000 bushels covenanted
to be received, and, therefore, the railway company became
| bound at the close of the year 1886 to pay the plaintiffs, (de-
; fendants in error,) on account of the deficiency, the sum of
| $17,401.94.
| The second breach averred that the grain received for stor-
age from the railway company during the year 1887 was less by
2,042,408 bushels than the 5,000,000 bushels covenanted to be
; received, and, therefore, the railway company became liable at
the close of the year 1887 to pay to the plaintiffs, (defendants
| in error,) on account of the deficiency, the sum of $20,424.08.
” The main breach specially set up and relied on is the third,
i which comprehends the other two, and is thus stated in the
declaration :
“The said plaintiffs further aver that the total amount of
: grain received in the elevators mentioned in said indenture
| - during the years 1886 and 1887 did not equal the ten million
| bushels or five million bushels upon an average for each of
said years covenanted by the defendant in said indenture to be
therein received during those years, but, on the contrary, the
said plaintiffs aver that the total amount of grain received
in said elevators during said two years, allowing to the defend-
ants the full storage capacity in said elevators of one million
| bushels stipulated for in said indenture, was less than the ten
| million bushels promised to be therein received by the defend-
!“‘ ant as aforesaid during said years 1886 and 1887 by three mil-
lion seven hundred and eighty-two thousand six hundred and
two (3,782,602) bushels, and the plaintiffs aver that on account
: of said deficiency between the amount of grain promised by
~ the defendant to be received in said elevators and the amount
3 actually received therein during said years the said defendant
became and was liable to pay to the plaintiffs, according to
the terms and provisions of said indenture of lease and agree-
ment and its further covenant in such case therein provided,
the sum of one cent per bushel upon the total number of
bushels constituting the deficiency of said years 1886 and
1887, whereby and by reason whereof the said defendant,
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by virtue of its covenant aforesaid, became liable to pay to
said plaintiffs thirty-seven thousand eight hundred and twenty-
six dollars and two cents ($37,826.02) at the times and in the
manner in said indenture provided.”

On demurrer of the defendant to the declaration being over-
ruled by the court, 39 Fed. Rep. 416, so far as it related to
the breaches thus charged, the defendant interposed a plea of
general performance, and by stipulation of the parties it was
agreed that “said cause shall stand for trial upon the single
plea of general performance, first pleaded by said defendant,
and the issue made thereon, with the right reserved to either
party to introduce on the trial of said cause under said issue
all evidence which could be properly introduced under any
issue legitimately framed under special pleas applicable to the
case, and that upon the filing of this stipulation all other pleas
filed herein by the said defendant shall be considered as with-
drawn.”

The cause was thereupon submitted and heard upon its
merits by the court below, which made the following special
findings of fact:

“ First. It found the contraet as already recited, duly made
and entered into between the parties.

“Second. That said elevator was constructed upon the lots
named in said agreement and was completed within the time and
in accordance with the terms and conditions of said agreement,
on or about the 24th day of December, a.p. 1880, with a
working capacity of 750,000 bushels; that the storage or
working capacity of the elevator known as the Fulton elevator
was 350,000 bushels, both elevators affording storage and
working capacity of about 1,100,000 bushels of grain, and that
the cost of constructing said new elevator was about the sum
of 200,000,

“Third. That the said Munger, Wheeler & Company, as
assignees of Jesse Hoyt and his associates, built said new
elevator and have controlled and operated both elevators
since December, 1880, and are now operating the same, and
that said firm during said time also owned and controlled six
other elevators, all located in the city of Chicago, upon other
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railroads entering into said city, and that at the present time
said firm controls and operates in all eight grain elevators in
said city, with an aggregate storage or working capacity of
about 6,000,000 bushels of grain.

“ Fourth. That in the year 1886 the plaintiffs received
from the defendant, for store in the St. Paul or new elevator,
1,928,339 bushels of grain, and in the Fulton elevator 903,482
bushels, and also that the plaintiffs received from the defend-
ant for storage 432,985 bushels of grain in the Union elevator,
located on the Chicago and Alton Railroad, in the city of
Chicago, making a total for the year 1886 of grain received
by the plaintiffs from the defendant of 3,259,806 bushels, all
of which is credited to the defendant in its account for that
year.

“That in the year 1887 the plaintiffs received from the
defendant in the new or St. Paul elevator 2,300,292 bushels of
grain, and in the Fulton elevator 657,300 bushels of grain,
making a total of 2,957,592 bushels of grain received by the
plaintiffs from the defendant during the year 1887.

“That all the grain received and handled by the plaintiffs
in the Fulton and St. Paul elevators during said years was
received from the Chicago, Milwaukee and St. Paul Railway
Company.

“Fifth. The court further finds that the plaintiffs admitted
in open court that during the years 1886 and 1887 grain was
tendered by the defendant to the plaintiffs for storage, and
that it could not be received for the reason that the plaintiffs’
warehouses were filled ; that the grain so tendered amounted
to 8,685,269 bushels, and that the plaintiffs never declined to
receive shipments of grain from the defendant when such
elevators had capacity to receive it within 1,000,000 bushels,
and that when the plaintiffs refused to receive further grain
for storage the defendant was notified that it occupied the
entire capacity stipulated for in the contract at the time
plaintiffs declined to receive the grain so tendered, to wit,
1,000,000 bushels.

“Sixth. That for the year 1886 the defendant paid for
switching grain to other elevators when the plaintiffs were
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unable, and, therefore, refused to accept the same, the sum of
$2871.00, and in the year 1887 the sum of $9962.35, and that
the cost of train service for the defendant in delivering such
grain to other elevators amounted to about the same sum.

“That the defendant also, during said year, contracted with
parties having grain stored in said elevators to remove the
same in order to furnish more room for the defendant ; ‘that
for the removal of 100,000 bushels the defendant paid the
owners thereof $15,000.00, and that after such removal the
plaintiffs refused to receive from the defendant for storage
more than 40,000 bushels in place of the grain that had been
so removed for the reason that that amount of additional
grain exhausted the storage and hauling capacity of said two
elevators; that it was to the interest of the defendant to
deliver all the grain to the plaintiffs at said St. Paul and
Fulton elevators during said years.

“That during the two years in controversy the entire
storage capacity of said elevators was constantly occupied by
grain received from the defendant’s cars, and, although the
plaintiffs refused to receive additional grain tendered by the
defendant during the same period, their refusal was always
based upon the ground that their elevators were full and
contained more than 1,000,000 bushels of grain received from
the defendant.

“That at no time during the said years 1886 and 1887 did
the plaintiffs refuse to receive grain from the defendant for
storage in said elevators when there was any unoccupied
storage space in the same, and that some of the grain so
delivered and stored during said years remained in said
clevators so long that the plaintiffs were not able to receive
or handle for defendant during said years the amount of
grain contemplated by the contract or the full amount
actually tendered by the defendant, and that but for this
unusual condition the plaintiffs would have received and
stored all the grain tendered by the defendant.

“Seventh. The court further finds that the plaintiffs’ regu-
lar charges for storage of grain in said elevators during the
years 1886 and 1887 were one and three-quarters of a cent
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per bushel for the first ten days and one and one-half of a
cent per bushel for the subsequent ten days, and for every
thirty days the storage charges were one cent and three-
quarters per bushel; that for 1,000,000 bushels stored in such
elevators and continued therein for one year, the regular stor-
age charges for the same during the years 1886 and 1887
would be at the rate of $150,000 for each 1,000,000 bushels
for the term of one year; that if said elevators could be kept
employed with first storage, that is, if 1,000,000 bushels could
pass through said elevators each ten days, the charges for a
year would amount to about $270,000.

“ That the length of time that said grain remained in store
was not regulated or controlled by either the plaintiffs or
defendant, but by the shippers or owners of such grain.

“ Eighth. That the plaintiffs have kept the account of all
their elevators together, and, therefore, could not state the
earnings of the elevators in question for the years 1886 and
1887.

“ Ninth. There is no evidence of the amount of earnings of
said St. Paul and Fulton elevators during the years 1886 and
1887, or of the income of the plaintiffs derived from the stor-
age of grain or charges thereon in said elevators during said
period of time, nor is there any evidence of any actual dam-
ages sustained by the plaintiffs by reason of their not hand-
ling in said elevators during said years the full amount of
10,000,000 bushels of grain, or by reason of the alleged breach
of covenant by the defendant other than the one cent per
bushel for the years 1886 and 1887, as prescribed by article
8 of the contract.”

As the result of these findings, the amount of the deficien-
cies for the years 1886 and 1887, with interest from the end
of each year to September 25, 1889, was ascertained to be
$42,806.13, from which was deducted the rental and interest
thereon, for the years 1886 and 1887, set up as a counter-
claim, amounting to the sum of $9022.80, which left a balance
due from the defendant to the plaintiffs of $33,783.83, for
which judgment was rendered.

The defendant moved for judgment on various grounds,
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which were denied by the court, and which need not be
specially noticed, as they are covered by the assignments of
error.

In the view we take of the case it is not necessary to con-
sider several questions presented by the plaintiff in error, such
as want of mutuality in the covenant in question, or the
impossibility of the performance thereof, or that it was a
wagering contract, and wlfra vires on the part of the railway
company. The material questions of the case are covered by
the two assignments that the judgment is not sustained by
the special findings of fact, and that the court erred in its
construction of the contract between the parties. There is no
bill of exceptions in the record, and the errors of law relied
upon by the plaintiff in error must therefore be considered
and determined upon the special findings of fact.

The action of the lower court in overruling the demurrer to
the declaration proceeded in part, if not entirely, upon the
ground that the undertaking entered into by the railway
company in and by the eighth article of the lease amounted
to a guaranty that the business of the elevators during each
year of the term should amount to a certain sum. As we
understand their position, counsel for the defendants in error
do not, however, insist upon this construction of the covenant,
but rely upon the interpretation given it by the Circuit Judge
at the hearing on the merits, which was “that if, with a
storage capacity of 1,000,000 bushels, the plaintiffs should not
be able to receive and handle 5,000,000 bushels annually, and
carn commissions on that basis, the defendant would pay to
the plaintiffs one cent per bushel on the deficiency.”

If the true meaning and intent of the covenant, read, as
it should be, in connection with the other provisions of the
contract, and in the light of the surrounding circumstances,
the situation of the parties, and the objects they respectively
had in view, was to guarantee to the lessees that they would
actually receive, store and handle at the designated elevators,
On an average each year of the lease, as much as 5,000,000
bushels of grain, and that if in the course of the grain business
they could not, in fact, receive, store and handle more than
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1,000,000 bushels during the year, still the railway company
would be liable to them for one cent on 4,000,000 bushels not
so received and stored, although tendered and offered to them
in the manner and at the place provided for in the contract,
then there is no error in the judgment of the Circuit Court.

If, however, the language of the stipulation means, as coun-
sel for plaintiff in error contend, that the railway company
only agreed that the quantity of grain which it would deliver
at the elevators or tracks connected therewith, in the usual
way in cars, for storage and handling, should amount on an
average to at least 5,000,000 bushels per annum for a period
of ten years, and that in case the grain so delivered, or brought
to the elevators for delivery, fell short of that quantity, it
would pay one cent per bushel on the amount of such de-
ficiency, then the judgment is erroneous, and should be re-
versed. We are of opinion that the latter construction is the
proper one, and meets the real object and purpose which the
parties had in view in entering into the contract.

To meet a natural and reasonable solicitude of the lessees
that the full supply of grain should be brought to their eleva-
tors, the railway company agreed “to deliver on said tracks
in cars, at said elevators, to the parties of the second part (the
lessees) all the grain that may be brought by its railway con-
signed to parties in the city of Chicago, so far as the party of
the first part (the railway company) could legally control the
same, for handling and storing in said elevator.” If the rail-
way company had failed to deliver at the elevators for stor-
age and handling all grain, consigned or unconsigned, which
it brought to Chicago, and could legally control, it might
perhaps have been liable to the lessees for the damage thence
resulting, and could not have set up, by way of excuse or de-
fence, that the elevators were continuously filled with other
grain previously received from the railway company. The
fact that the lessces had furnished storage for a million
bushels received from the railway company, and thereby ex-
hausted the capacity of their elevators to take any more grain
on storage so long as the million bushels remained on hand,
would not have exempted the railway company from the obli-
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gation of delivering at the elevators all grain brought by it
to the city, so far as it could control the same. Under this
provision of the contract if the quantity brought, and subject
to its control, was four or five million bushels in addition to
the million previously delivered and in store, the railway com-
pany would still be bound to tender such additional grain to
the lessees, who, under the construction placed upon the eighth
article of the lease by the court below, could not only de-
cline to accept the same, but actually make their inability to
receive and store the grain tendered the basis of a valid claim
for one cent per bushel on the amount so tendered and de-
clined. A result so unreasonable as this is hardly to be sup-
posed to have been contemplated and intended by the parties.
Itis found as a fact that the length of time grain could or would
remain in store was not, and could not, be legally controlled
by either the lessor or the lessees, but was subject to the ex-
clusive control, in that regard, of the shippers and owners of
the grain. The construction which was placed upon the con-
tract, and which is necessary to support the judgment below,
would place the railway company in the position of under-
taking to guarantee that shippers and owners having grain on
storage in the elevators would so deal with, or remove and
dispose of the same as to enable the lessees to store and handle
more grain than the elevators had capacity for. It is not to
be supposed that the railway company was undertaking to
make a guaranty as to how grain, owned and stored by others,
would be dealt with or controlled in respect to-its remaining
or being removed from the elevators, and the language of the
covenant does not require a construction which would place
the railway company in that position.

The court below attached importance to the use of the word
“received,” as employed in the eighth article. The words
“ total amount of grain received o said elevator” would, how-
ever, be pressed beyond their legitimate and proper meaning
if construed to mean that the elevator should actually store
and handle 5,000,000 bushels during each year without re-
gard to its capacity, or without reference to the ability of the
lessees to accept and store that quantity. The language of
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the covenant is that the “total amount of grain received at
said elevators shall be at least 5,000,000 bushels on an average
for each year during the term of this lease, and in case it shall
fall short of that amount, the said party of the first part '
agrees to pay to the said party of the second part one cent
per bushel on the amount of such deficiency.”

The agreement or stipulation that the amount of grain * re-
ceived o said elevator ” should reach the designated quantity,
falls short of an undertaking or guaranty by the railway com-
pany, that the elevator should, in fact, store and handle that
quantity each year of the term. The amount of grain “re-
ceived at” an elevator during a given period should not be
construed as meaning that such amount would or should be
actually taken into the same for storage and handling, unless
there is something in the context clearly indicative of an in-
tention to use the words in the latter sense. No such intent
appears in the present case.

The manifest object and purpose of the covenant was to
assure the lessees that there would be delivered at or brought
to said elevators by the railway company and others a total
amount of at least 5,000,000 bushels of grain per annum for
storage and handling, and not that the railway company
would guarantee that the lessees could or would actually
receive, store and handle that quantity at the elevators.
When, therefore, the railway company, and others, offered at
the elevators the stipulated quantity or amount of grain, it
performed the condition of its guaranty, and the inability of
the lessees to accept the grain so tendered, on account of the
; storage capacity of the elevators being fully occupied by third
{ parties, whose action in respect to allowing the grain to re-

main, or to be removed, was beyond the control of either the
lessor or the lessees, cannot operate to defeat such perform-
ance or constitute any ground for thereafter holding the rail-
way company liable on its guaranty.
1‘ There can be no question that a party may by an absolute
‘ contract bind himself or itself to perform things which subse-
quently become impossible, or pay damages for the non-
performance, and such construction is to be put upon an
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unqualified undertaking, where the event which causes the
impossibility might have been anticipated and guarded against
in the contract, or where the impossibility arises from the act
or default of the promisor. But where the event is of such a
character that it cannot be reasonably supposed to have been
in the contemplation of the contracting parties when the con-
tract was made, they will not be held bound by general words,
which, though large enough to include, were not used with
reference to the possibility of the particular contingency
which afterwards happens.

This principle is directly applicable here, for the covenant
sued on cannot be construed to mean that the railway com-
pany contemplated by the terms of its agreement that it was
to be held responsible for the course of business of the lessees,
or that it was undertaking to guarantee that shippers and
owners, having grain in store at the elevators, would remove
the same with sufficient dispatch to enable the elevators to
store and handle as much as 5,000,000 bushels annually.
This would be a most unusual and unreasonable undertaking,
wholly beyond the control and ability of the railway company
to perform, and while the words “receive at the elevators”
might in and of themselves be broad enough to include such
an undertaking, if the context clearly showed that such was
the intention of the contracting parties, we are of opinion that
they were not so understood and used by the parties in this
case, and should not be so extended as to cover the contin-
gency or possibility of such a course of dealing as would Ppre-
vent the acceptance of grain if the agreed quantity was
tendered. There is no allegation in the declaration that
grain to the amount specified was not, during the years 1886
and 1887, received at or tendered in cars on the tracks at
said elevators for delivery, to the amount of or in excess of
5,000,000 bushels of grain. On the contrary, the court be-
low finds, as a matter of fact, that the defendant in 1886
and 1887 so delivered 6,210,398 bushels, which was received
by the defendant into said elevator, and further finds as fol-
10\.\*81 “Fifth. The court further finds that the plaintiffs ad-
mitted in open court that during the years 1886 and 1887
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grain was tendered by the defendant to the plaintiffs for
storage, and that it could not be received for the reason that
the plaintiffs’ warehouses were filled ; that the grain so ten-
dered amounted to 8,685,269 bushels, and that the plaintiffs
never declined to receive shipments of grain from the defend-
ant when such elevators had the capacity to receive it within
a million bushels, and that when the plaintiffs refused to
receive further grain for storage the defendant was notified
that it occupied the entire capacity stipulated for it in the
contract at the time plaintiffs declined to receive the grain so
tendered, to wit, one million bushels.”

Tt is urged in behalf of the defendants in error that this
amount of 8,685,269 bushels so tendered by the railway
company includes the 6,210,398 bushels which the court finds
was actually received into the said elevators during said years.
We do not so construe this finding. Its language relates
clearly and distinetly to an amount of grain that was tendered
by the railway company, and which could not be received by
the lessees, for the reason that the warehouses were filled. It
is thus shown that, in addition to what was actually received,
there was tendered by the railway company, at the place and
in the manner provided for in the contract, 8,685,269 bushels,
which the elevators could not accept and did not receive and
store. The amount so tendered, with that actually received,
exceeded the total amount which the railway company agreed
that the lessees should have the opportunity to accept and
store, and this we hold to be a full and complete compliance
by the railway company with the terms and true meaning of
its covenant. To hold otherwise would render the railway
company liable for the inability of the lessees to accept the
performance that was offered by it. It would require the
clearest and most unqualified understanding on the part of
the railway company to subject it to such a liability.

The plaintiff in error interposed a counter-claim for the rent
due it for the years 1886 and 1887, which, as found by the
court below, amounted to $9022.30, which was deducted from
the amount which the court below adjudged to be due the
lessees.
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The conclusion of this court is that the judgment awarded
the lessees is erroneous, and must be reversed with costs, and
that the cause should be remanded with directions to the
court below to enter judgment in favor of the plaintiff in
error for the above amount of rent due to it, with interest
thereon from October 1, 1889, the date of judgment below,
and 4t is accordingly so ordered.

The Curer Justice having been of counsel, and Mr. Justice
Frerp not having heard the argument, took no part in the
consideration or decision of this case.

BOGK ». GASSERT.
ERROR TO THE SUPREME COURT OF THE TERRITORY OF MONTANA.
No.179. Argued and submitted March 27, 1893, — Decided April 17, 1893.

Under the practice in Montana a defendant may move for a nonsuit upon
the ground that the plaintiff has failed to prove a sufficient case for the
jury; but, if he proceed to put in testimony, he waives this right.

When one party has been permitted to state his understanding of the con-
tracts which form the subject of the litigation, there is no error in giv-
ing a like license to the other party.

An exception cannot be taken to “a theory announced throughout” an
instruction of the court.

A general exception to a refusal of a series of instructions taken together
and constituting a single request is improper, and will not be considered
if any one of the propositions be unsound.

When a grantor makes an absolute deed of real estate, for a money con-
sideration paid by the grantee to the grantor, and the grantee at the
same time executes and delivers to the grantor an agreement under seal,
conditioned to reconvey the same on the payment of a certain sum at a
time stated, and there is no preéxisting debt due from the grantor to the
grantee, and no testimony is offered explanatory of the transaction, it
is for the jury to determine whether the parties intended the transaction
to be an absolute deed with an agreement to reconvey, or a mortgage.

Teal v. Walker, 111 U. S. 242, distinguished from this case.

Wallace v. Johnstone, 129 U. S. 58, held to decide that, in the absence of
proof, in such case, ‘‘of a debt or of other explanatory testimony, the
barties will be held to have intended exactly what they have said upon
the face of the instruments.”

VOL. CXLIX—2
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TrHis was an action at law instituted by Henry Gassert,
Jacob Reding and James H. Steele, as plaintiffs, against
Gustavus Bogk, as defendant, upon a lease of certain premises
in the city of Butte, and also certain mining claims in Silver
Bow County, wherein plaintiffs prayed judgment against
defendant for the restitution of the premises, and for damages
for the detention thereof at the rate of $500 per month.

The facts of the case were substantially as follows:

Gustavus Bogk, the defendant below, was the owner of a
lot of ground in Butte City, Montana, upon which stood a
public house known as the Virginia Chop House. He was
also the owner of some mining claims, five in number, located
in Summit Valley, Silver Bow County, Montana. Having
become involved in debt and unable to hold the property, on
May 19, 1885, he sold and conveyed by deed in fee, duly
executed, an undivided half interest in the property to James
H. Steele, one of the plaintiffs, for the sum of $7500; and,
upon the same day, by another similar deed, he sold and
conveyed the other half interest to Gassert and Reding, the
other plaintiffs, for a like sum. These two amounts were paid
to Bogk, and disbursed under his direction. By a separate
and independent instrument in writing of the same day, the
plaintiffs Gassert, Reding and Steele agreed to reconvey the
property to Bogk, if, on or before the end of one year there-
after, he would pay to Steele the sum of $8967.50, and to
Gassert and Reding a like sum. This sum of $17,935, in the
aggregate, was the purchase price of the property, $15,000,
with interest compounded thereon monthly for one year.
The agreement of reconveyance recited the previous sale of
the property, but made no mention whatever of any loan of
money.

Two days afterwards, namely, on May 21, 1885, Bogk took
a lease of the property from Gassert, Reding and Steele for
the term of one year, at a nominal rent of $450, payable on or
before December 1, 1885, with a privilege of working the
mines for his own use and benefit. Bogk never offered to
repurchase the property, or tendered to the plaintiffs the sum
of $17,935, or any ether sum.
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Under this condition of things, the lease having expired,
plaintiffs demanded possession of the property, and, upon the
refusal of Bogk to comply with the demand, brought action
before a justice of the peace, under a statute of Montana
providing for summary proceedings against tenants holding
over. Upon a plea of title interposed by Bogk, the suit was
transferred to the district court of the proper judicial district,
in accordance with the requirements of the statute, and was
there tried before a jury. Plaintiffs proved the deeds of
conveyance, the agreement to reconvey, the lease by them to
Bogk, the rental value of the property, and then rested.
Notice to quit and failure to surrender the premises had been
averred in the complaint, and not being denied by the answer,
under the provisions of the code of procedure in Montana,
were taken as admitted. Thereupon counsel for defendant
moved for a nonsuit upon the ground that the plaintiffs had
not shown that they were ever entitled to the possession of
the premises, or that the defendant had entered into possession
under the lease, or that notice to quit or demand for the sur-
render of the premises had ever been given to defendant. The
court overrnled the motion for a nonsuit, and defendant ex-
cepted. The trial thereupon proceeded, and defendant intro-
duced witnesses showing the value of the city property to be
from $18,000 to $25,000, and the other property to be from
$22,000 to $25,000, making in all, the lowest estimate at
$40,000, and the highest at $50,000; that the negotiations
commenced for a loan ; that the object was to raise money to
Pay off mortgages, judgments, liens, etc., upon the property ;
that plaintiffs never had possession of any of it ; that interest
Was computed upon the amount advanced ; that the lease was
given to secure the representation of the mining property and
pay the taxes, and that the transaction was intended as a
mortgage,

Plaintiffs thereupon introduced certain evidence in rebuttal,
and the jury returned a verdict for the plaintiffs, awarding
them restitution of the property and $2175 as rent of the
Premises from May 21, 1886. Upon this verdict judgment
Was entered, the case appealed to the Supreme Court of the
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Territory, and the judgment affirmed. Defendant thereupon
appealed to this court.

Mr. Edwin W. Toole and Mr. William Wallace, Jr., for
plaintiff in error, submitted on their brief, in which they
contended as follows concerning the overruling of the motion
for a nonsuit, and touching the effect of the conveyances :

- The section of the statute of the Territory of Montana
under which the motion for a nonsuit was made, is identical
with the present Compiled Statutes of the State, and reads as
follows: “Sec. 242. An action may be dismissed or a judgment
of nonsuit entered in the following cases: . . . Fifth, By
the court upon motion of the defendant, when upon the trial,
the plaintiff fails to prove a suflicient case for the jury.” The
exception to the ruling of the court was taken by bill of
exceptions in this case, embodying the evidence. In X lein-
schmidt v. MeAndrews, the Supreme Court of Montana held
that this was improper under the practice of the Territory and
that the question could only be reviewed on a statement on
appeal. That case was brought to this court on writ of
error, and as a court of appeals for the Territories, it reversed
this decision of the territorial Supreme Court, and held that
the exception was properly preserved under the practice act
of the Territory. KA lesnschmidt v. MeAndrews, 117 U. 8. 282.
So that, notwithstanding the ruling of the Supreme Court
upon this question of practice, this court has overruled the
same, and we shall assume that the question is properly pre-
sented by the bill of exceptions referred to in the record.

Did, then, the deed and defeasance, or agreement to convey,
per se constitute a mortgage? If they did, the lease could
amount to no more than a security, as a mortgagee is never
entitled to the rents and profits until he acquires actual posses-
sion. Zeal v. Walker, 111 U. S. 242. That is a well-considered
case, in which this court reviews the authorities at length and
reaches the conclusion that the deed and agreement to recon-
vey constitute a mortgage, and that until foreclosure and
sale the mortgagee would not be entitled to possession or the
rents, issues and profits of the mortgaged premises.

~
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The court in its opinion cites with approbation: Nugent v.
Riley, 1 Met. 117; 8. C. 35 Am. Dec. 855 ; Wilson v. Shoen-
berger, 31 Penn. St. 2955 Dow v. Chamberlin, 5 McLean, 281 ;
Bayley v. Bailey, 5 Gray, 505; Lane v. Shears, 1 Wend. 433 ;
Freidley v. Hamilton, 17 S. & R. 70; Shaw v. Erskine, 42
Maine, 871. If this court stands upon the principles announced
by Chief Justice Shaw in Nugent v. Riley and the other cases
cited in support of it, the court erred in not granting the
motion for a nonsuit.

That a deed and agreement to reconvey for a certain sum
at a specified time, constituting one transaction, are per se¢ a
mortgage, we cite: Zeal v. Walker, supra ; Nugent v. Riley,
1 Met. 1175 Wilson v. Shoenberger, 31 Penn. St. 295; Presch-
baker v. Feaman, 32 linois, 580 ; HHarbison v. Lemon, 3 Black-
ford, (Ind.,) 515 8. C. 23 Am. Dec. 876; Colwell v. Woods, 3
Watts, 188; 8. €. 27 Am. Dec. 345 ; Fdrington v. Harper, 3
J. J. Marshall, 853; S. €. 20 Am. Dec. 145; Dow v. Cham-
berlin, 5 McLean, 281 ; Bayley v. Bailey, 5 Gray, 503 ; Lane
v. Shears, 1 Wend. 433 ; Freidley v. Hamilton, 17 S. & R. 70;
Skaw v. Erskine, 43 Maine, 371 ; Jeffery v. Hursh, 58 Michi-
gan, 246 ; Voss v. Eller, 109 Indiana, 260; Bunker v. Barron,
79 Maine, 62 ; Butman v. James, 34 Minnesota, 547.

Since the decision of this court in Zeal v. Walker, and sub-
sequent to the transaction now under consideration, the ques-
tion again came up, in which other elements entered into the
transaction, and this court reached a somewhat different
conclusion. Wallace v. Joknstone, 129 U. 8. 58. But the
deed before the court in Wallace v. Johnstone, containing
covenants of warranty, was made to one person, while the
agreement for an option was to a third person, thereby in no
way suggesting a right to redeem by the vendor. We do not
claim that this transaction would per se constitute a mortgage.
It does not present the principles, or call for a determination
of the doctrines announced by the various decisions and law
writers, where the conveyance was to a certain person, who,
as a part of the same transaction, agreed to reconvey to his
grantor upon the payment of a certain sum at a certain time.
The distinction is too apparent to require further comment.
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If this court had intended to announce a different doctrine
from that established by the authorities quoted with approba-
tion in Zeal v. Walker, it would in some way have referred
to the fact. Nor do the decisions cited by the court which
we have above quoted conflict with the case of Zeal v. Walker,
in so far as it is based upon the cases therein cited with
approbation.

Mr. W. W. Dizon, (with Whom was Mr. Martin F. Morris
on the brief,) for defendants in error.

Mg. Justice Brown, after stating the case, delivered the
opinion of the court.

The action in this case was upon the lease of a city lot and
certain mining claims, and a judgment was demanded for the
restitution of the premises, and for damages for detention.
The answer set forth in substance that the lease was one of
a series of contemporaneous agreements, consisting of two
deeds, an agreement to reconvey and a lease; that the deeds
were intended as a mortgage; and that the rental of $450
named in the lease was the amount which it was understood
would be necessary to pay the taxes upon the property, and
the annual assessment work upon the mining claims, and that
upon payment thereof by defendant Bogk the object of the
lease should be fully satisfied and discharged ; that the defend-
ant paid this sum ; and that the said lease became void and
of no binding force.

The trial took place before a jury, and the assignment of
error relates to the rulings of the court made in the course of
such trial. We proceed to consider them in their order.

1. That the court erred in overruling defendant’s motion
for a nonsuit. In this connection, the bill of exceptions shows
that the plaintiffs put in evidence the deeds from Bogk and
wife to the plaintiffs, the agreement to reconvey, the lease
with oral testimony of the rental value, and then rested.
Defendant thereupon moved for a nonsuit upon the ground
that plaintiffs had failed to prove that they were ever at any
time in or entitled to the possession of the premises; that




BOGK w». GASSERT. 23
Opinion of the Court.

defendant ever entered into possession under or by virtue of
said lease; and that plaintiffs totally failed to prove a demand
to have been made for the possession of the premises, or ever
served or gave notice to quit upon the defendant. This motion
was overruled. Defendant excepted, and proceeded to intro-
duce testimony in defence.

The practice in Montana (Comp. Stat. sec. 242) permits a
judgment of nonsuit to be entered by the court, upon motion
of the defendant, when, upon the trial, the plaintiff fails to
prove a sufficient case for the jury.” Without going into the
question whether the motion was properly made in this case,
it is sufficient to say that defendant waived it by putting in
his testimony. A defendant has an undoubted right to stand
upon his motion for a nonsuit, and have his writ of error if it
be refused ; but he has no right to insist upon his exception,
after having subsequently put in his testimony and made his
case upon the merits, since the court and jury have the right
to consider the whole case as made by the testimony. It not
infrequently happens that the defendant himself, by his own
evidence, supplies the missing link, and, if not, he may move
to take the case from the jury upon the conclusion of the
entire testimony. Grand Trunk Railway v. Cummings, 106
U. 8. 700 ; Accident Insurance Co. v. Crandal, 120 U. 8. 527;
Northern Pacific Railroad v. Mares, 128 U. 8. 710; Union
Insurance Co. v. Smith, 124 U. S. 405, 425 ; Bradley v. Poole,
98 Mass. 169; Columbia & Puget Sound Railroad v. Haw-
thorne, 144 U. S. 202.

2. The second error assigned is to the admission of the con-
versation of the parties at the time of the execution of the
instruments. Exception was duly taken upon the trial to the
admission of this testimony. This exception does not seem to
have been incorporated in either of the bills of exceptions, but
In a “Statement on Appeal,” which appears to have been set-
tled and signed by the judge in the same manner as a bill of
exceptions, and to have been treated as such by the Supreme
Court of the Territory. The Code of Civil Procedure of Mon-
tana provides (sec. 432) for a statement of the case to be used
on appeal, which shall state specifically the particular errors




OCTOBER TERM, 1892,
Opinion of the Court.

or grounds upon which the appellant intends to rely, and
which seems to take the place of an ordinary bill of exceptions.
Under this code, (sec. 628,) “ when the terms of an agreement
have been reduced to writing by the parties, it is to be consid-
ered as containing all those terms, and, therefore, there can be
between the parties and their representatives or successors in
interest no evidence of the terms of the agreement other than
the contents of the writing, except in the following cases:
First, where a mistake or imperfection of the writing is put in
issue by the pleadings ; second, where the validity of the agree-
ment is the fact in dispute. But this section does not exclude
other evidence of the circumstances under which the agree-
ment was made, or to which it relates, as defined in section
632, or to explain an extrinsic ambiguity, or establish illegal-
ity or fraud. The term, agreement, includes deed and wills, as
well as contracts between the parties.”

In this case Bogk had been called upon as a witness for
himself, and testified that he had applied to these parties for
a loan, not a sale; that he wanted money to pay off parties
whom he owed ; that he first spoke to Gassert or to Steele,
but there was a dispute whether he should pay one per cent
or one and a half per cent, “but it should have been made in
a deed with a bond to me for a deed back again to me. I
wanted it for a year, to pay off these parties and give them a
mortgage for it; that was the first agreement.” But the
plaintiffs demanded a deed with an offer to give a bond for a
deed back again, “so you can release it —pay it off at any
time 7 ; ¢ Steele and Harry Gassert said this to me; said ‘we
want a deed, but will give you a bond to convey back at any
time” . . . At the time of the negotiation of this loan I
promised to repay the $15,000 to the plaintiffs just as soon as
I made a sale of my mines. I had these mines so that I
thought I could make a sale of them, and calculated to pay it
that way; I promised to pay it inside of a year. The interest
was put all together for a year, but I agreed to pay this interest
every month, but through my sickness and the bad luck I had,
I could not succeed, and could not pay it. The agreement was
this way : If I should pay the interest they should give me &
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written paper and credit for the amount, if it was paid in
instalments as agreed between us. This lease, which was read
in evidence, was made to secure the representation of two of
my mining claims, the Eva and Leaf, which were then unpat-
ented, and to secure the payment of the taxes on my property,
which would probably be $250 and $200 for representing,
making in all $450, which this lease was given to secure and
nothing else; which representation work I did for that year,
1885, and I have paid the taxes. . . . There was nothing
at all said in these interviews between me and plaintiffs or
‘their agents or attorneys, as to the sale of my property. They
said, give them a deed and they would give me a bond for a
deed back again. The negotiation between us was to loan me
money. There was no price set to any piece or pieces of this
property. It was a loan on all the property together. They
made me no proposition pending these negotiations to pur-
chase my property, to buy it of me.”

In rebuttal, Steele and Gassert were put upon the stand
and asked as to the conversation which took place at the
attorney’s office at the time the deeds and contract to recon-
vey were made. This conversation was admitted, and de-
fendant excepted. Now, while this might have been improper
as original testimony, it would have been manifestly unfair
to permit Bogk to give his version of the transaction gathered
from conversation between the parties, and to deny the plain-
tiffs the privilege of giving their version of it. The defendant
himself, having thrown the bars down, has evidently no right
to object to the plaintiffs having taken advantage of the license
thereby given to submit to the jury their understanding of the
agreement. The code is merely in affirmance of the common
law rule, and was evidently not intended to apply to a case
of this kind, ; i

3. Error is also imputed to the court “in adopting the
theory announced throughout the instruction given on the
part of the defendants” (in error) “ that the transaction could
not amount to g, mortgage unless there was a personal liability
on Fhe part of the plaintiff,” (in error, defendant below,) “upon
Which recovery could be had, and error in giving conflicting
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instructions upon said matter.” This assignment is obviously
too general. No exception was taken to any “theory” an-
nounced by the court ; but if there were, it would not be valid,
since the theory of the court must be expressed in particular
language, and the exception should be taken to such language.
Different persons may derive different theories from the same
language, and in this very assignment error is charged in
giving conflicting instructions upon the same matter.

4. Error is also assigned in not giving either of the instruc-
tions 2, 6 and 7, as requested by defendant. Upon the trial,
the court was requested by the plaintiffs to give and did give
seven instructions, to which defendant excepted; but as no
error is assigned here upon such refusal, we are not at liberty
to consider them. Defendant also requested twelve instruc-
tions, all of which were given, except the second, sixth and
seventh, “to which action of the court,” says the bill of excep-
tions, “the defendant then and there objected, for the reason
that said instructions numbered two, six and seven correctly
state the law as applicable to the facts in evidence, and are
necessary in order that the jury may arrive at a correct con-
clusion ; but, notwithstanding said objection, the court refused
to give said instructions two, six and seven, to which action
the defendant, by his counsel, excepted,” etc.

This exception, as well as the one taken to the granting of
the plaintiff’s requests, is open to the objection so often made
that a general exception taken to a refusal of a series of in-
structions taken together, and constituting a single request,
is improper, and will not be considered if any one of the
propositions be unsound. Joknston v. Jones, 1 Black, 20%
92203 Rogers v. The Marshal, 1 Wall. 644 ; Harvey v. Tyler,
2 Wall. 328; Beaver v. Taylor, 93 U. S. 46; Worthington v
Mason, 101 U. 8. 149; Moulor v. American Life Insurant
Co.,111 U. 8. 835. This is not only the rule in this court buf
also in the courts of Montana. Woods v. Berry, T Montan,
195. Although since this case was decided, and at a sessiol
of the legislature in 1887, the law was changed so that the
giving or refusal to give instructions are deemed excepted 0,
and no exception need be taken.
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The first of these instructions, (No. 2,) stripped of its
verbiage, assumes that an absolute deed and a separate
written contract to reconvey, both under seal, bearing even
date, executed and delivered at the same time, between the
same parties, and relating to the same land, the agreement to
reconvey being conditioned upon the payment by the grantor
to the grantee of a certain sum of money within a certain
period, constitute in law and fact a mortgage, and will not
convey any interest in the premises, or entitle the grantee to
the possession of the land described.

There is undoubtedly a great conflict of authority upon this
point. The case of Zeal v. Walker, 111 U. S. 242, is relied
upon as sustaining this position. In that case one Goldsmith
borrowed of Walker $100,000, and gave his note therefor.
At this time Goldsmith was the owner of certain lands in
Oregon, and he and Teal were the joint owners of certain
other lands. These parties executed three several deeds of
these lands, absolute on their face, but intended as a security
for the note, as appeared by a defeasance in writing executed
upon the same day as the note. This instrument, after reciting
the execution of the note, declared the legal title of the lands
conveyed to be in trust; that Teal and Goldsmith should retain
possession of the lands until said note should become due and
remain unpaid thirty days, and upon default being made in
the payment of such note, they would surrender the lands to
Hewitt, the trustee in the deed, who should take possession of
them, and, upon thirty days’ notice in writing, should sell the
same at public auction. These instruments were construed to
constitute a mortgage. In delivering the opinion of the court,
Mr. Justice Woods said (p. 247): “The execution of all the
deeds and the execution of the defeasance, which applied to
all the deeds, occurred on the same day, and was clearly one
transaction, the object of which was to secure the note for
$100,000 made and delivered by Goldsmith to Walker.”
Here it will be observed that there was a debt, a note, a deed
absolute on its face, and a defeasance conditioned upon the
pPrompt payment of the debt.

The case of Walluce v. Johnstone, 129 U. 8. 58, 61, 64, is
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more nearly in point. The petition in this case alleged that
defendant Wallace, by deed of warranty, conveyed certain
lands to plaintiffs and one Leighton; that on the same day
the grantees delivered to defendant Ford a contract in writing,
giving him the option for sixty days of purchasing the land in
question, upon payment of the sum of $5876, which contract
on the same day was assigned to Wallace. Neither of the
defendants ever paid anything on the lands, and neither
exercised the option of repurchasing, and their rights had thus
become forfeited. Defendant answered, admitting the deed
and contract, but alleging that, taken together, they were
understood by the parties as constituting a mortgage for the
security of the money received by him at that time, which was
in reality a loan; and that the transaction was to avoid the
effect of the usury laws of Jowa. He, therefore, prayed for a
right to redeem. In delivering the opinion of the court, Mr,
Justice Lamar said: “If this question could be determined by
an inspection of the written papers alone, the transaction was
clearly not a mortgage, but an absolute sale and deed,
accompanied by an independent contract between the vendee
and a third person, not a party to the sale, to convey the
lands to him upon his payment of a fixed sum within a certain
time. Upon their face there are none of the ¢ndécia by which
courts are led to construe such instruments to be intended as a
mortgage or security for a loan; nothing from which there
can be inferred the existence of a debt, or the relation of bor-
rower and lender between the parties to the deeds or between
the parties to the contract. . . . A deed of lands, absolute
in form with general warranty of title, and an agreement by
the vendee to reconvey the property to the vendor or a third
person, upon his payment of a fixed sum within a specified
time, do not of themselves constitute a mortgage; nor will
they be held to operate as a mortgage, unless it is clearly
shown, either by parol evidence or by the attendant circum-
stances, such as the condition and relation of the parties, or
gross inadequacy of price, to have been intended by the
parties as a security for a loan or an existing debt.” The
purport of this case is that, in the absence of proof of a debt
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or of other explanatory testimony, the parties will be held to
have intended exactly what they have said upon the face of
the instruments.

In the case under consideration there is no mention made, in
either of the three instruments, of a debt, a loan, a note, or
anything from which the relation of borrower and lender can
be inferred ; and the case, in this particular, is distinguishable
from that of Zeal v. Walker, and is more nearly analogous to
that of Wallace v. Johnstone. It is true that in Wallace v.
Johnstone there was a deed with the usual covenants of war-
ranty, and that the contract to reconvey was made with a
third person; but as the contract was immediately assigned
by such third person to the grantor in the deed, it is not per-
ceived that the case is affected by either of these circum-
stances. The inadequacy of price was undoubtedly great, but
this would not, of itself, anthorize the court to take the ques-
tion from the jury. In this connection it might be reasonably
urged that defendant, having not only made an absolute deed
of the premises, but having, two days thereafter, taken a lease
of the same from his grantees, was thereby estopped to deny
their title, but we do not find it necessary to express an opin-
ion upon that point. The case was evidently a proper one to
go to the jury, who were left to determine the question
whether the instruments were intended as a mortgage, and
were instructed that, if they found them to be such, the plain-
tiffs could not recover. The case seems to have been fairly
tried, and the defendant has no just cause for complaint.

In the second of these instructions (No. 6) the defendant
requested the court to charge, “ That if the jury believes from
the evidence that the defendant was induced to sign and exe-
cute the alleged lease in evidence herein by the deceit, misrep-
resentation, trick or fraud of the plaintiffs, or that the
defendant executed the same by and under an innocent mis-
.take or misapprehension as to the facts, then said lease is
nvalid and void, and you will find for the defendant.” As
tbere Was no evidence in the case of deceit or misrepresenta-
tion or frand, or even of the fact that the defendant executed
the instruments under a mistake of fact, the request was prop-
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erly refused. All his evidence amounts to is that he wanted a
loan of money, and that the plaintiffs insisted upon a deed
and an agreement to reconvey, instead of a mortgage. But
defendant did not claim to have been imposed upon, deceived
or defrauded, and he had no right to a request based upon
this hypothesis.

The disposition we have made of these requests renders it
unnecessary to consider the other, and the judgment of the

court below is, therefore,
A firmed.

PAULSEN ». PORTLAND.

ERROR TO THE SUPREME COURT OF THE STATE OF OREGON.
No. 183. Argued and submitted March 28, 1893. — Decided April 17, 1893.

In view of the notice actually given of the meetings of the freeholders
appointed to estimate the proportionate cost of a sewer in Portland,
Oregon, and to assess the proportionate share of the cost thereof upon
the several owners of property benefited thereby, and in view of the
construction placed upon the ordinance by the City Council, and in view
of the approval of the proceedings by the Supreme Court of the State
as being in conformity with the laws thereof, Held, that, notwithstand-
ing the doubt arising from the lack of express provision for notice, the
requirements of the Constitution as to due process of law had not been
violated.

Ox March 5, 1887, the common council of the city of Portland
passed an ordinance, No. 5068, providing for the construction
of a sewer in the north part of the city, and known as Tanner
Creek sewer. In pursuanceof that and subsequent ordinances
the sewer was constructed, and the cost thereof cast by a
special assessment upon the lots and blocks within a prescribed
district. The validity of this assessment was challenged by
this suit, the plaintiffs being lot owners in the sewer district.
The suit was commenced in the Circuit Court of the State of
Oregon for the county of Multnomah. That court sustained
a demurrer to an amended complaint, and dismissed it, and
this decree of dismissal was affirmed by the Supreme Court of
the State. ' 16 Oregon, 450.
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The burden of the complaint rested upon these allegations:

“Baid ordinance numbered 5068, approved March 5, 1887,
is unconstitutional and void, in this:

“§ 121 of chapter 10 of the charter of the said city of
Portland, providing for the construction of sewers, under and
by virtue of which said ordinance numbered 5068 was passed,
isin violation of the Fourteenth Amendment to the Constitu-
tion of the United States, as it provides for taking private
property for public use without due process of law; and said
ordinance numbered 5068 is also unconstitutional and void, as
it determines arbitrarily and absolutely that the property
therein described is benefited by said Tanner Creek sewer
without giving to the owners of said property any notice or
opportunity to be heard upon that question. Said ordinance
numbered 5162, approved August 19, 1887, is unconstitutional
and void upon the same grounds as those upon which said
ordinance numbered 5068 is unconstitutional and void as afore-
said, and also because said ordinance numbered 5162 provides
for an assessment of the property therein named for the con-
struction of said Tanner Creek sewer without providing for
any notice to the owners whose property is therein and thereby
assessed.

“Said ordinances and each of them and said assessment
were and are unconstitutional, illegal and void because — and
these plaintiffs aver the fact to be as now stated — plaintiffs
had not nor had any of them any notice of the said proceed-
ings of the said common council or any opportunity to be
heard as to whether or not their property or the property of
any of them was or could be benefited by said sewer, or as to
the amount that was or should be assessed upon the several
Parcels of property named in said ordinance numbered 5162.

“Said ordinances and each of them and said assessment
were and are illegal and void for the reason — and these
Plaintiffs aver the fact to be — that said common council and
the said viewers and each of them knew that a large propor-
tion of the property described in said ordinances, including
the property of these plaintiffs, was and is a long distance
away from said Tanner Creek sewer, and never would or could
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be benefited by said sewer, and that a considerable portion of
said property was lower in elevation than the bottom of said
sewer, and that it was physically impossible for said property
to be drained into said sewer or to be benefited by it in any
way. :

“ And said ordinances and assessment and each of them
were and are a gross abuse of power by said common council
and in fraud of the rights of these plaintiffs.

“Said assessment is illegal and void and in violation of
§ 121 of chapter 10 of the charter of the said city of Portland,
because —and these plaintiffs aver the fact to be — that said
assessment was not made upon the property directly benefited
by said sewer, but was made indiscriminately upon a large
section of the city of Portland and without reference to the
benefits to the property therein contained.”

Section 121 of the city charter is as follows:

“The council shall have the power to lay down all neces-
sary sewers and drains, and cause the same to be assessed on
the property directly benefited by such drain or sewer, but
the mode of apportioning estimated costs of improvement of
streets, prescribed in sections 112 and 113 of chapter 10 of
this act, shall not apply to the construction of such sewers and
drains ; and when the council shall direct the same to be
assessed on the property directly benefited, such expense shall
in every other respect be assessed and collected in the same
manner as is provided in the case of street improvements:
Provided, That the council may, at its discretion, appoint
three disinterested persons to estimate the proportionate share
of the cost of such sewer or drain to be assessed to the several
owners of the property benefited thereby, and in the construc-
tion of any sewer or drain in the city shall have the right to
use and divert from their natural course any and all creeks
or streams running through the city into such sewer or drain.”
Oregon Session Laws, 1882, page 171.

Section 5 of ordinance 5068 commences: “Sec. 5. The
streets and property within the district bounded and de
scribed as follows shall be sewered and drained into the Wil
lamette River through the sewer in this ordinance provided
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and ordered to be constructed along Tanner Creek and North
Eighth street, from B street, near the intersection of North
Fourteenth street to the Willamette River, to wit : Beginning,”
and then, after defining the boundary of the sewer district,
declares : “ And as the lots and blocks, and parts of lots and
blocks, included within said district as above defined will be
drained and sewered both by surface drainage and under-
ground sewerage, by and through the sewer in this ordinance
ordered to be located, constructed and put down, the said lots
and blocks, and parts of lots and blocks aforesaid, are hereby
declared to be directly benefited by such sewer and subject to as-
sessment therefor, in proportion to the benefits received thereby,
as provided in section 121 of the city charter of the said city.”

Section 12 is as follows:

“Sec. 12. That R. L. Durham, Charles G. Schramm and
H. W. Monastes, disinterested persons, be and they are hereby
appointed viewers to estimate the proportionate share of the
cost of said sewer to be assessed to the several owners of
property benefited thereby in accordance with the provisions
of section 121 of the charter of said city and report the same
to the common council within sixty (60) days from the date of
the approval of this ordinance by the mayor. Said viewers
shall hold stated meetings in the office of the auditor and clerk
of said city, and all persons interested may appear before said
viewers and be heard in the matter of making said estimate.”

Ordinance 5162 contains these provisions :

“The city of Portland does ordain as follows :

“Sec. 1. The common council of the city of Portland hav-
ing by ordinance No. 5068 provided for the construction of a
Sewer, together with the necessary catch-basins, man-holes,
lamp-holes and branches along Tanner Creek from North
Fourteenth and B streets to North Tenth and H streets,
thence along North Tenth street to I street, thence along I
street to North Eighth street, and thence along North Eighth
street to North Front street, and thence northeasterly to low
water in the Willamette River :

“And having therein and thereby appointed three disinter-
ested freeholders, viz., R. L. Durham, H. W. Monastes and
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Charles G. Schramm to estimate the proportionate share of the
cost of such sewer, to be assessed to the several owners of the
property benefited thereby, and said assessors having made
their report to the common council, which report being satis-
factory is hereby adopted, said report being in words and
figure as follows, to wit:

“To the hon. the common council of the city of Portland.

“ GentLEMEN : The undersigned appointed by your honor-
able body to assess the cost of constructing a brick sewer
along Tanner Creek from North Fourteenth and B streets to
North Tenth and H streets, thence along North Tenth street
to I street, thence along I street to North Eighth street,
thence along North Eighth street to North Front street,
thence northeasterly to low water in the Willamette River, as
provided by ordinance No. 5068, would respectfully beg leave
to submit this our report.

“We met at the office of the auditor and clerk and were
furnished with the plans, specifications and contract, from
which we have ascertained the probable costs to be 35,652.20,
thirty-five thousand six hundred and fifty-two & 47 dollars.

“In accordance with the requirements of said ordinance No.
5068 we gave notice of our first stated meeting June 25, 1887,
at 6.30 o’clock ».m., (by publication of such notice in the Daily
News, the official paper of the city,) at which time we met
and proceeded with our work, adjourning from day to day
until the final completion of our labors. We have assessed
the cost of constructing said sewer to the several Jots, parts of
lots and tracts of land included within the boundaries defined
by you in your ordinance No. 5068, in the several amounts as
shown by the following tabulated statement. [Omitted, per
stipulation.]

“Sgc. 2. The auditor and clerk is hereby directed to enter a
statement of the assessment hereby made in the docket of city
liens, and cause notice thereof to be published in the manner
provided by the city charter.

“ Passed the common council, August 17, 1887.

“W. H. Woon, Auditor and Clerk.
“ Approved August 19, 1887.”
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Mr. George H. Williams for plaintiffs in error, submitted
on his brief.

We contend that section 121 of the city charter makes no
provision for notice of any kind to the property holders whose
property is to be assessed to pay for the construction ot
sewers and drains, and is void, because it violates that clause
of the fourteenth amendment to the Constitution of the United
States which declares that no State shall deprive any person
of life, liberty or property without due process of law. Stuart
v. Palmer, 74 N. Y. 183.

Several cases involving the constitutional validity of assess-
ments have been before this court; and in every case, it is
believed, the court has affirmed or recognized the doctrine
that an act of the legislature providing for an assessment upon
real property must also, to be valid, provide for some kind of
notice to the property holder, or an opportunity for him to be
heard as to said assessment before it reaches the conclusive-
ness of a judgment. Dawidson v. New Orleans, 96 U. S. 97;
Hagar v. Reclamation District, 111 U. 8. 701; Spencer v.
Merchant, 125 U. S. 845 ; Lent v. Tillson, 140 U. 8. 316;
Palmer v. MeMahon, 133 U. S. 660.

See also the following, bearing upon these issues: Jordan
v. Hyatt, 3 Barb. 275; Wheeler v. Mills, 40 Barb. 644 ; Ire-
land v. Rochester, 51 Barb. 414; Grifin v. Mixon, 38 Missis-
sippi, 424 ; Mulligan v. Smith, 59 California, 206; Thomas v.
GGain, 35 Michigan, 155 ; Darling v. Gunn, 50 Illinois, 424 ;
Patten v. Green, 13 California, 325; The State v. Newark, 25
N. J. Law, (1 Dutcher,) 399 ; Same v. Same, 31 N. J. Law,
(3 Vroom,) 860 ; State v. Plainfield, 38 N. J. Law, (9 Vroom,)
95; State v. Elizabeth, 37 N. J. Law, (8 Vroom,) 853.

Our understanding is that in the construction of the city
charter of Portland, this court will be governed by the deci-
sions of the Supreme Court of Ovegon. Chicago, Milwaukee
gﬁ”ﬂ. Railway v. Minnesoto, 134 U. S. 418. That court holds,
m the case of Strowbridge v. Portland, 8 Oregon, 67, ap-
proved in this case, that no notice is provided for and none is

nhecessary to persons whose property is to be assessed for the
construction of sewers.
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This construction, then, is to be taken by this court as a
part of the city charter; and, therefore, the plain question
here presented is: Can the real property of a citizen of Port-
land, Oregon, be constitutionally assessed one hundred or five
hundred or a thousand dollars, or any other sum, for the con-
struction of a sewer in that city, and such property, if neces-
sary, be seized and sold to pay such assessment, without any
notice to the owner at any stage of the proceedings, or any
opportunity given him to be heard before any tribunal or court
upon the subject ?

Moreover, the question here is whether or not the Supreme
Court of the State of Oregon made a correct decision in this
case. That court decided that the charter did not make any
provision for notice to persons who are to be charged for the
expense of constructing a sewer, and that in such case no
notice is necessary ; and this decision has not been overruled
by any argument or illustration in the case of 7%e King Lol
Estate Association v. City of Portland, but will stand as the
law of the State of Oregon unless it is reversed by this court.
There is no alternative. This court must either affirm that
decision, and hold that no notice is required and none is neces-
sary to persons whose property is to be charged for the con-
struction of a sewer in the city of Portland, or it must, by a
reversal of that decision, decide that notice of some kind is
necessary under such circumstances.

We respectfully submit that this question ought to be put
at rest in an emphatic decision by this court. It is a vital and
far-reaching question, and seems not to be so fully settled as it
should be. Municipal corporations are multiplying indefinitely
in all parts of the United States. Towns of only a few hun-
dred inhabitants are everywhere being incorporated as cities.
City governments are proverbial for their reckless extrava-
gance in the expenditure of money. They are more or less
influenced, and sometimes controlled, by selfish partisans and
unscrupulous jobbers. City taxation and assessments in some
cases approach the confiscation of private property. Under
these circumstances, the citizen cannot be too carefully pro-
tected. The spirit of the Constitution and the claims of justice
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will never be fully recognized till the citizen has personal
notice served upon him, or public notice equivalent ‘thereto, of
every proceeding in which he may be divested of life, liberty
or property. :

Mr. William T. Mwir for defendants in error.
Mz. JusticE BREWER delivered the opinion of the court.

The question is that of notice to the taxpayer. It is insisted
that the Supreme Court held that section 121 did not provide
for notice ; that such construction of the State statute is bind-
ing upon this court; and that we must consider the case as
though no notice was provided for. It is not entirely clear
what construction has been placed upon section 121 by the
Supreme Court of Oregon. In the case of Strowbridge v.
Portland, decided in 1879, 8 Oregon, 67, 83, the provisions of
the city charter in these respects being then substantially like
those in the act of 1882, it was said by Judge Boise, deliver-
ing the opinion of the court :

“The elaborate manner pointed out in the charter for
acquiring the authority to construct street improvements
does not apply to the construction of sewers. The latter
may be laid when, in the judgment of the city council, the
same shall be necessary. They may be made without pre-
vious notice, the council alone being the judge of their
necessity.”

This language is quoted with approval by Chief Justice
Thayer, in delivering the opinion of the court in this case.
Paulsen v. Portland, 16 Oregon, 450, 464. But on the petition
for a rehearing, which was denied by two judges to one, each
of the judges in favor of denying gave a brief opinion, and
Judge Strahan in his says:

“But it is objected that neither the charter nor ordinance
expressly provides for notice, and that, therefore, though notice
may have been in fact given, the constitutional objection of ’
want of notice is not met.

“Sections 95, 96, 97, 98 and 99 of the charter all provide
for and regulate notice in case of improvement of streets ; and




38 OCTOBER TERM, 1892.
Opinion of the Court.

§ 121, which authorizes sewers, provides, among other things,
‘and when the council shall direct the same (costs) to be
assessed on the property directly benefited, such expense shall
in every other respect be assessed and collected in the same
manner as is provided in the case of street assessments.” The
charter expressly provides for notice in case of street assess-
ments, and § 121 makes the provisions applicable in case of
sewers where the expense is ordered by the council to be made
a charge on the property directly benefited.”

In the subsequent case in the same court of King Real
Estate Association v. Portland, decided in 1892, and reported
in 31 Pac. Rep. 482, it was held that: “The provision that
such expense shall be assessed in the same manner as is pro-
vided in the case of street improvements, necessarily makes
such sections, in regard to street improvements, with the ex-
ceptions noted, a part of section 121, for that purpose.” It
would seem from this that the final construction placed by the
Supreme Court was to the effect that the charter requires notice
as much in the matter of sewers as of street improvements.

But were it otherwise, while not questioning that notice to
the taxpayer in some form must be given before an assessment
for the construction of a sewer can be sustained, as in any
other demand upon the individual for a portion of his property,
we do not think it essential to the validity of a section in the
charter of a city granting power to construct sewers that
there should in terms be expressed either the necessity for or
the time or manner of notice. The city is a miniature State,
the council is its legislature, the charter is its constitution;
and it is enough if, in that, the power is granted in general
terms, for when granted, it must necessarily be exercised sub-
ject to all limitations imposed by constitutional provisions,
and the power to prescribe the mode of its exercise is, excepb
as restricted, subject to the legislative discretion of the coun-
cil. Thus, in the case of Gilmore v. Hentig, 33 Kansas, 156,
it was held thus: “ Where a statute authorizes a city to pro-
vide for the construction of sewers and drains, and to tax the
costs thereof upon the adjacent property owners, but does not
require that any notice shall be given to the property owners,
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held, that such failure to require notice does not render the
statute unconstitutional or void, but notice must nevertheless
be given, and the city would have a broad discretion with
reference to the kind of notice and the manner of giving the
same.” See also Cleveland v. Tripp, 13 R. 1. 50; Dawis v.
Lynchburg, 84 Virginia, 861; Williams v. Detroit, 2 Michi-
gan, 560 ; Gatch v. Des Moines, 63 lowa, T18; Baltimore &
Ohio Railroad v. Pittsburgh, Wheeling de. Railroad, 17
W. Va. 812, 835.

But it is further insisted that, even if the general grant of
power in a charter to do a work of this kind is sufficient with-
out an express provision in it as to notice to the taxpayers,
the city in the execution of that power must by ordinance
provide for notice and prescribe its terms, and that these
ordinances contained no such provision. Here again we
are met with an apparent difference in opinion of the two
Judges of the Supreme Court of Oregon, concurring in the
judgment in favor of the city. The Chief Justice seems to
consider the matter of notice immaterial, relying upon the
doctrine of stare decisis, that the right of the city to carry
through such a work without any notice had been settled years
ago in the Strowbridge Case; while Judge Strahan makes
these observations :

“In addition to this, § 12 of ordinance No. 5068 provides
that the viewers shall hold stated meetings at the office of the
auditor and clerk of said city, and all persons interested may
appear before said viewers and be heard in the matter of
making said estimates.

“I think it would be a reasonable construction of this ordi-
hance to hold that the right to be heard implies that notice
shall be given, and, if this be so, the ordinance does provide
for notice by necessary implication.

“That which is implied in a statute is as much a part of it
?21;;”}19«1: is expressed. Minard v. Douglas County, 9 Oregon,

But what was in fact done by the city? By ordinance
5068 it ordered the construction of a sewer, and directed what
area should be drained into that sewer, and created a taxing
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district out of that area. For these, no notice or assent by the
taxpayer was necessary. A sewer is constructed in the exer-
cise of the police power for the health and cleanliness of the
city, and the police power is exercised solely at the legislative
will. So also the determination of a territorial district to be
taxed for a local improvement is within the province of legis-
lative discretion.  Willard v. Presbury, 14 Wall. 676 ; Spencer
v. Merchant, 125 U. S. 345, 355. By the same ordinance the
city also provided that the cost of the sewer should be dis-
tributed upon the property within the sewer district, and
appointed viewers to estimate the proportionate share which
each piece of property should bear. Here, for the first time
in proceedings of this nature, where an attempt is made to
cast upon his particular property a certain proportion of the
burden of the cost, the taxpayer has a right to be heard. The
ordinance named a place at which the viewers should meet,
directed that they should hold stated meetings at that place,
and that all persons interested might appear and be heard by
them in the matter of making the estimate. The viewers.
upon their appointment, gave notice by publication in the
official paper of the city of the time of their first meeting.
Notice by publication is a sufficient notice in proceedings of
this nature. Zent v. Tillson, 140 U. S. 816, 328. As the
form of the notice and the time of its publication are not
affirmatively disclosed in the complaint, it must be assumed
that there was no defect in respect to these matters. The
precise objection is, that although proper and sufficient notice
may have been given, it was not in terms prescribed by the
ordinance appointing the viewers. But, as held by the Supreme
Court of Oregon in the case referred to, Minard v. Douglas (0.,
9 Oregon, 206, that which is implied in a statute is as much a
part of it as that which is expressed ; and where a statute or
an ordinance provides for stated meetings of a board, designates
the place at which the meetings are to be held, and directs that
all persous interested in the matter may be heard before it, it
is, as said by Judge Strahan, not a strained interpretation that
it is implied thereby that some suitable notice shall be given to
the parties interested.
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But, further, the viewers made formal report to the council
of what they had done, stating that they had, in accordance
with the requirements of ordinance 5068, given notice by pub-
lication, and the council, in the subsequent ordinance 5162,
recites that their report is satisfactory and adopted. In other
words, the council by this latter ordinance approved the con-
struction placed by the viewers upon the first, to the effect
that it required notice. It would seem that when notice was
in fact given, notice whose sufficiency is not challenged, a con-
struction put by the council upon the scope and effect of its
own ordinance should be entitled to respect in any challenge
of the regularity of the proceedings had under that ordinance.
It is settled that, if provision is made * for notice to and hear-
ing of each proprietor, at some stage of the proceedings, upon
the question what proportion of the tax shall be assessed upon
his land, there is no taking of his property without due pro-
cess of law.”  MeMillen v. Anderson, 95 U. 8. 87 ; Davidson
v. New Orleans, 96 U. 8. 97 ; Hagar v. Reclamation District,
111 U. 8. 701; Spencer v. Merchant, 125 U. 8. 845. If,
before the viewers had in fact met, yet after they had pub-
lished notice, the council had passed an ordinance reciting an
approval of that act of notice, it could hardly be doubted that
the full requirements of law as to notice were satistied.
Because this approval was not made until after the hearing
before the viewers, is it thereby worthless, of no validity ?
And can this court say, when those proceedings have been
sustained by the Supreme Court of the State, that rights guar-
anteed by the federal Constitution have been stricken down,
and that these individuals have been deprived of their prop-
erty without due process of law ?

Another matter may be mentioned : The second section of
ordinance 5162 directed the ordinary publication of notice of
the assessment. The charter, section 102, required a ‘ docket
of city liens,” in which was entered, first, the description of
each piece of property assessed; second, the name of the
owner, or that the owner is unknown; and, third, the sum
assessed upon such piece of property, and the date of the
entry; and by section 104 it was provided that “a sum of
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money assessed for the improvement of a street cannot be col-
lected until, by order of the council, ten days’ notice thereof
is given by the auditor, by publication in a daily newspaper
published in the city of Portland. Such notice must substan-
tially contain the matters required to be entered in the docket
of city liens concerning such assessment.”

Now, without deciding that this notice is sufficient notice to
bring the proceedings within “due process of law,” it is wor-
thy of remark that during the ten days of publication, made
as required by said section 104 and section 2 of ordinance
5162, the plaintiffs did not challenge the regularity of the pro-
ceedings or apply to the council for an inquiry into the just-
ness of the apportionment, nor did they commence any suit
until a month after the time when warrants for the collection
of delinquent assessments had been ordered by the council
In other words, only after payment had been made by a por-
tion of the taxpayers did these plaintiffs ask any relief.

Without continuing this inquiry any further, we are of the
opinion that, notwithstanding the doubt arising from the lack
of express provision for notice in ordinance 5068, it cannot be
held, in view of the notice which was given, of the construc-
tion placed upon this ordinance by the council thereafter, and
of the approval by the Supreme Court of the proceedings as
in conformity to the laws of the State, that the provisions of
the federal Constitution, requiring due process of law, have
been violated.

The judgment is, therefore, Affirmed.

Mgz. Jusrice Fierp did not hear the argument or take part
in the decision of this case.
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RICHMOND AND DANVILLE RAILROAD COMPANY
v. POWERS.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
NORTHERN DISTRICT OF GEORGIA.

No. 200. Argued April 6, 1893. — Decided April 17, 1893,

Where, in an action against a common carrier to recover damages for in-
juries to a passenger, there is uncertainty as to the existence of either
negligence or contributory negligence, the question is not oné of law,
but of fact, and to be settled by a jury; and this, whether the uncertainty
arises from a conflict in the testimony, or because the facts being undis-
puted, fair-minded men will honestly draw different conclusions from
them.

O~ April 11, 1886, W. D. Powers was run over by a train
belonging to the Richmond and Danville Railroad Company,
at a station known as “ Lula,” and so injured that he died in
a few hours. This action was brought to recover damages
therefor. The plaintiffs are his children, and the proper par-
ties under the Georgia statutes to maintain the action. It
Was commenced in the city court of Atlanta, Georgia, and
thence removed by the defendant to the Circuit Court of the
United States for the Northern District of Georgia. A trial
was had in November, 1888, which resulted in a verdict and
judgment in favor of the plaintiffs for $9800. On the trial
the defendant asked the following instruction:

“The undisputed fact exists in this case that the deceased
man, Powers, being at the time about forty-five years of age,
and, so far as the evidence discloses, in full possession of all
his faculties, deliberately stepped upon the railroad track
1ngrnediately in front of an engine which was running towards
him at the rate of five or six miles an hour, and not more
than ten feet off, and was almost instantly run over and killed.

“To say that this was an ordinarily careful act or that this
conduct was not negligence on his part would do violence to
a plain and well-settled principle of law. Admitting that he
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was a passenger, and, therefore, not bound, as a traveller on
the highway approaching a crossing would be bound, to listen
and to look both ways before attempting to cross the track,
still the immediate presence, within a few feet, of a moving
locomotive would, it seems to me, have awakened all the
senses of an ordinarily careful man, and would have warned
liim in more ways than one that he ought not to put himself
on the track right in front of it.

“It cannot be doubted that this was a careless and danger-
ous step. If he had been ordinarily careful he would not
have been killed or injured, even if the defendant was negli-
gent. There is nothing in the other testimony in the case
which relieves him from the consequences of this act of negli-
gence. If he had not died and had brought suit he could not
have recovered, nor can these plaintiffs recover under these
facts, and it is, therefore, your duty under the law to find a
verdict for the defendant.”

This instruction was refused, and exception duly taken.

Mr. Pope Barrow for plaintiff in error.

I respectfully submit that the unfortunate man was not
ordinarily careful and there was nothing in the case for a
jury. Bancroft v. Boston & Worcester Railroad, 97 Mass.
2755 Schofield v. Chicago, Milwavwkee & St. Paul Railway,
114 U. 8. 615 ; Central Railroad v. Harris, 16 Georgia, 501;
Atlanta Railroad v. Loftin, 86 Georgia, 43; Americus, Pres-
ton dee. Railroad v. Luckie, 87 Georgia, 6.

Mr. Henry Jackson and Mr. T. J. Leftwich filed a brief

for plaintiff in error.
Mr. Hoke Smith for defendant in error.

Mz. Justice BrEwER, after stating the case, delivered the
opinion of the court.

The only error assigned is in the refusal of the court to
instruct the jury as requested. substantially that the deceased
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was guilty of such contributory negligence as to prevent a
recovery. It is well settled that where there is uncertainty as
to the existence of either negligence or contributory negli-
gence, the question is not one of law, but of fact, and to be
settled by a jury ; and this, whether the uncertainty arises
from a conflict in the testimony, or because the facts being
undisputed, fairminded men will honestly draw different con-
clusions from them. Railroad Co. v. Stout, 17 Wall. 657;
Washington & Georgetown Railroad v. MecDade, 1835 U. S.
554; Delaware & Lackowanna Railroad v. Converse, 139
U. 8. 469.

No objection is made to the instructions which were given,
no suggestion that the law as to negligence and contributory
negligence was not properly stated to the jury; so we have
the question whether the facts as developed by the testimony
were such as to compel a declaration, as a matter of law, by
the court that there was contributory negligence on the part
of the deceased, such as to prevent a recovery. What are the
facts as disclosed by the testimony ? Lula is a station in Hall
County, Georgia, at which at that time both the north and
southbound trains of the defendant’s road stopped for supper.
Deceased was a passenger on the northbound train. There
were two tracks in front of the station and eating-house. The
southbound train arrived first and ran along the inner track,
the one nearest to the station. After its passengers had all
gone in to supper, it moved back towards the north, and left
the space in front of the station and eating-house open. Soon
afterwards the northbound train came in and passed up on the
outer track. This was about eight o’clock in the evening.
The deceased did not intend to go any further than Lula, and
expected to spend the night there. The two tracks were
from eight to ten feet apart ; the earth between the rails on
the inner track had been levelled up, covering the ties, so as to
make a smooth place for walking upon. There was no light
other than the head-lights of the locomotives, and from a bon-
fire of pine knots near the eating-house. After the mnorth-
boqnd train had stopped and other passengers had left the
train for the purpose of going in to supper, deceased started
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with two satchels, one in each hand, across the track to go to
the eating-house or hotel, and just at that time the southbound
train moved up, and ran upon and injured him. In reference
to the foregoing facts there was no dispute.

Further than that, there was testimony tending to show
that, as deceased was leaving the train, a man with his wife
and two children, five and seven years of age, started to get
off the car; that deceased, putting down his satchels, stopped
to help them off ; that there was no conductor, brakeman or
other officer of the company present to render any assistance;
that, after they were safely off the car, deceased took up his
satchels, and they all started nearly together in the direction
of the eating-house, at an angle across the inner track; that
while thus walking the southbound train came along, without
ringing a bell, at a rapid speed; that the engineer, being on
the right hand of the engine, could not see any one on the left
side of the track for quite a distance in front of the engine, and
the fireman was so occupied that he could not see the track at
all ; that, just as the engine neared the party, somebody called
out, and the man who had been helped off the train by the de-
ceased jumped, with his wife, pushing the children over, and
barely landing on the platform as the engine passed by, while
deceased, who was at the side but a trifle in the rear of the
others, was caught by it and run over. It did not appear that
any of the party had ever been at Lula before, or knew of the
existence of an inner track or the situation or surroundings,
although, it did appear that the deceased had been travelling
on the railroad. The man and his wife who thus narrowly es-
caped testified that they did not know there was a track upon
which they were walking; that no bell was rung; and that
they had no thought of an approaching train until the outcry,
upon which they jumped and barely saved themselves. What
the deceased heard and saw and knew is not affirmatively
shown, but the entire circumstances of the injury tend to show
that he was as ignorant as they in respect to these matters.
They had moved but a few steps from the car towards the
eating-house before the deceased was struck. Upon such facts
as these, is it not a question, upon which minds might differ,
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as to whether the deceased was guilty of contributory negli-
gence? Do not these facts tend, at least, to show that he was
exercising due care? His tarrying behind the other passen-
gers was owing simply to his effort to help those who needed
help, and in discharging a duty resting upon the officers of the
company, and neglected by them. After they had all alighted
from the car, they started together in the direction of the
eating-house, as disclosed by the bonfire, without knowledge
of an intervening track, or without thought of an approaching
train. No bell was rung, no warning given until the moment
of the accident, and then too late for all of the party to save
themselves.

It seems as though there could be but one answer to these
questions. If these facts do not establish due care on his part,
they at least tend very strongly to prove it. It is true that
there was testimony tending to show a different state of facts;
that the bell of the engine was rung as it moved down the
track in front of the station-house; that it was moving at a
very slow rate of speed — not faster than a man would walk;
that the deceased on alighting put down his satchels, waiting
for some one from the hotel to come and help him carry them ;
and that he was there some minutes before he started for the
lotel. ' And, indeed, there was some testimony tending to
show that there were no such persons present as the family
who claimed that they were helped off the train by deceased.
But, of course, all conflict in the testimony was settled by the
Jury, and could not be determined by the court, and unless it
were affirmatively shown that the deceased when he left the
car and started towards the eating-house knew that he was
walking along a track, and that there was danger from
another train, and with such knowledge neither looked nor
took precautions to satisfy himself whether there was present
danger therefrom, it surely cannot be held that there was, as
a matter of law, contributory negligence on his part.

_ There was no error in refusing the instruction, and the
Judgment is
Affirmed.
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NATIONAL METER COMPANY ». YONKERS
WATER COMMISSIONERS.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR

THE SOUTHERN DISTRICT OF NEW YORK.

No. 192. Argued March 29, 1893. — Decided April 17, 1893,

Claims 3, 4, 5 and 6 of reissued letters patent No. 10,806, granted February

8, 1887, to the National Meter Company, as assignee of Lewis Hallock
Nash, for improvements in water-meters, on the surrender of original
letters patent No. 211,582, granted to said Nash, January 21, 1879, are
not infringed by water-meters constructed according to letters patent
reissued to the Hersey Meter Company, No. 10,778, November 2, 1886, as

- assignees of James A. Tilden, and to letters patent No. 357,159, granted

to James A. Tilden, February 1, 1887, and to letters patent granted to
said company, as assignee of said Tilden, No. 385,970, July 10, 1888.

The Nash piston has a side-rocking movement across the centre of the

cylinder, upon successive bearing points made by the contact of a pro-
jection on the piston with the recess in the cylinder, or conversely, and
the piston rotates upon its own axis, so that each projection comes
successively into each recess of the cylinder. But in the defendant’s
structure, there is no side-rocking, nor any rotary motion, and each pro-
jection in the piston always operates in connection with one particular
corresponding recess in the cylinder, and never leaves that recess.

In mquiry. The case is stated in the opinion.

Mr. J. Edgar Bull and Mr. Edmund Wetmore for appel

lant.

Mr. Frederick P. Fish and Mr. Frederick H. Beits, (with

i whom was Mr. George L. Roberts on the brief,) for appellee.

Mz. Justice Brarcurorp delivered the opinion of the court.

This is a suit in equity, brought in the Circuit Court of the

1 United States for the Southern District of New York, by the

;; th

National Meter Company, a New York corporation, against

e Board of Water Commissioners of the city of Yonkers,

‘i another New York corporation, founded on reissued letters
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patent-of the United States No. 10,806, granted February 8,
1887, to the plaintiff as assignee of Lewis Hallock Nash, for
improvements in water-meters. Theapplication for the reissue
was filed December 18, 1886, on the surrender of original
lefters patent No. 211,582, granted to said Nash, January 21,
1879, for improvements in water-meters, the application there-
for having been filed September 4, 1878. The claims of the
reissue alleged to have been infringed are claims 3, 4, 5 and 6,
which are as follows:

“3. A piston for water-meters, pumps, and motors provided
with internal water passages, and" having alternate bearing
points or projections and recesses adapted, by means of a
cylinder-chamber having alternate bearing points or projec-
tions and recesses, to have an eccentric or side-rocking move-
ment within and upon continually-changing lines across the
centre of said chamber to effect its division at two or more
points on its sides into receiving and discharging spaces cc,
which communicate with the inlet and outlet.

“4. A piston for water-meters, pumps, and motors having
alternate bearing points or projections and recesses adapted,
by means of a cylinder-chamber having alternate bearing
points or projections and recesses, to have an eccentric or side-
rocking movement within and upon continually-changing lines
across the centre of said chamber to effect its division at two
or more points on its sides into receiving and discharging
Spaces ce, which communicate with the inlet aud outlet, said
biston having a free movement within said cylinder, controlled
only by the shape of the cylinder, the shape of the piston and
the flow of water through the meter.

“5. A piston for water-meters, pumps, and motors having
alternate bearing points or projections and recesses adapted,
bY_ means of a cylinder-chamber having alternate bearing
pomts or projections and recesses, to have an eccentric or side-
rocking motion within and upon continually-changing lines
across the centre of said chamber to effect its division at two
OF more points on its sides into receiving and discharging
Spaces ¢, which communicate with the inlet and outlet, said

piston being formed of hard rubber and having a free move-
VOL. cXLix—4
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ment within said cylinder controlled by the shape of the
piston, the shape of the cylinder, and the flow of the water
through the meter.

“6. A piston for water-meters, pumps, and motors having
alternate bearing points or projections and recesses adapted,
by means of a cylinder-chamber having alternate bearing
points or projections and recesses, to have an eccentric or side-
rocking movement within and upon continually changing lines
across the centre of said chamber to effect its division at two
or more points on its sides into receiving and discharging
spaces ce, which communicate with the inlet and outlet, com-
bined with ports controlled by said piston itself in its motion
within said chamber.” :

The defences set up in the answer are (1) that the reissue is
invalid as to the said four claims, because it was applied for
and secured eight years after the grant of the original patent,
not for the purpose contemplated by the statute, of correcting
any error that arose from inadvertence, accident or mistake,
but for the purpose of changing the patent so that it would
claim combinations of devices which were not the subject of
the claims of the original patent, nor. described therein as
being the inventions of Nash for which he obtained said
original patent, in order that, by means of the reissue, the
plaintiff might prevent the Hersey Meter Company, which
manufactured the meters used by the defendant, and had
assumed the defence of the suit, from carrying on its business;
and, further, on the ground that Nash and the plaintiff
unreasonably and fraudulently delayed undertaking to correct
the alleged defects by a reissue, and did not make application
for the reissue until the Hersey company had made and sold
large numbers of meters of the type in question; and that the
reissue was applied for and obtained for the sole purpose of
procuring a new patent for other and different inventions
from those forming the subject-matter of the claims of the
original patent; and, further, that the reissue was procured
by deceiving the Patent Office, and by fraudulent and untrue
representations to that office, and that any right to the reissue
was forfeited by the plaintiff’s delay and laches, in not apply-
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ing for it until long after the plaintiff had full knowledge of
all the facts upon which such application purported to be
based, and long after the Hersey company had made, sold and
introduced into use meters identical with those used by the
defendant ; (2) that Nash did not particularly point out and
distinctly claim the part, improvement or combination which
he claimed as his invention or discovery, but, on the contrary,
wilfully and fraudulently made his claims, in the original
patent and the reissue in ambiguous language, intended
to mislead the public, with the view of making it difficult to
determine the real scope of his claims, and of reserving
the right to contend for such interpretation thereof as the
exigencies of any particular case might, in his judgment
or that of his assignee, require ; (3) non-infringement, and
that the meter used by the defendant is substantially different,
in construction and mode of operation, from the meter of the
reissue; and that no invention is shown or described in the
reissue upon which is, or could have been based any claim
which would be infringed by the defendant’s meter.

Proofs were taken, and the case was heard before J udge
Wallace, who delivered an opinion, (38 Fed. Rep. 588,) hold-
ing that the defendant’s meter did not infringe any of the
claims in question, and entered a decree dismissing the bill,
with costs. From that decree the plaintiff appealed to this
court.

We do not find it necessary to consider the question of the
validity of the reissue, because we are of opinion that the
decree of the Circuit Court must be affirmed on the ground
that the defendant has not infringed.

The original patent had eight claims, as follows:

“1. A piston for water-meters, pumps, and motors having
alternate bearing points or projections and recesses adapted,
by. means of a cylinder-chamber having alternate bearing
Points or projections and recesses, to have an eccentric or side-
rocking movement within and upon continually-changing lines
across the centre of said chamber to effect its division at two
Or more points on its sides into receiving and discharging
Spaces cc, which communicate with the inlet and outlet.
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“2. The piston of a water-meter, pump, or motor con-
structed with alternate recesses and bearing points or pro-
jections @ and b, and a cylinder-chamber having alternate
wall-recesses and bearing points or projections «' and 7,
adapted to intermatch with each other at one or more bearing
points at one side of the cylinder and allow the projections of
each part to bear upon and to pass each other at two or more
points at a different side of the chamber, to allow the piston
to revolve while it also rocks in constantly-changing lines
across the centre of the cylinder-chamber, for the purpose
stated.

“3. The piston of a water-meter adapted to have an eccen-
tric or side-rocking movement across the centre of the cylinder-
chamber and a revolving motion, combined with a registering
mechanism by means of a free or shifting connection acting
with the continually-changing side-rocking movements of the
piston while maintaining a driving relation with -the dial
mechanism.

“4. The combination, with a piston having an eccentric or
side-rocking motion across the centre of the cylinder-chamber
and a revolving motion around its own centre to divide the
cylinder at two or more bearing points on its sides, of a valve
controlled by the movements of said piston and adapted to
open and to close receiving and discharging ports in succes-
sion, to effect the purpose stated.

“5. A rotary piston having a valve formed therein by
opposite end ports or depressions, and adapted to act, in
connection with receiving and discharging ports or passages
in the cylinder-chamber, to form a valve and piston, into and
through which the water entering at the inlet-cylinder end
ports passes through one end of the valve into the cylinder on
one side thereof, and, reéntering the valve from the other
side of said cylinder, passes out at the opposite end ports of
said valve, to effect the purpose stated.

“6. A rotary valve-piston having opposite end ports 47’
communicating with the piston sides by diagonal passages ¢,
in combination with a cylinder having receiving and discharg:
ing ports, communicating with said opposite valve end ports




NATIONAL METER CO. ». YONKERS. 53

Opinion of the Court.

and with the receiving and discharging spaces of said cylinder,
whereby said valve opens some and closes others of its ports
in succession, and to effect the equalization of the pressure of
the water at right angles to the direction of the side-rocking
and rotary movements of the said valve-piston, as stated.

“7. The inlet device L, having side walls, a perforated end,
and an open-end bearing rim, seated adjustably in and forming
the inlet-port J of the cylinder-chamber, in combination with
the rotary piston, against one end of which the said device
bears, for the purpose stated.

“8. The spaces or recesses ¢’ in the walls of the cylinder,
between the bearing points &’ and the recesses o/, in combina-
tion with the piston having alternate bearing points and
recesses, whereby to prevent the choking of the flow and
insure a uniform action of a piston adapted for operation with
a side-rocking motion across the centre of the cylinder and a
rotary motion around its own centre.”

The meters alleged to infringe were constructed under
patents granted to Hersey Brothers, as assignees of James A.
Tilden. The first one was No. 324,503, dated August 18, 1885,
on an application filed December 22, 1884, for a rotary fluid-
meter. It was reissued to the Hersey Meter Company,
November 2, 1886, as reissue No. 10,778, on an application for
reissue filed September 30, 1886. Another patent was granted
to James A. Tilden, February 1, 1887, No. 357,159, on an
application filed August 15, 1885, for a water-meter with a
revolving, non-rotating piston. A third patent was granted
to the Hersey Meter Company, as assignee of James A. Tilden,
No. 385,970, for a rotary fluid-meter, July 10, 1888, on an
application filed January 25, 1887. The manufacture of the
alleged infringing meters was begun, a large number of them
were put upon the market, and they were extensively adver-
tised, prior to the filing of the application for reissue No.
10,806.

Nash took one form of the Galloway rotary engine, that
described in Reuleaux’s « Kinematics of Machinery,” translated
by Kennedy and published in London, England, in 1876, and
made improvements upon it which were necessary and valu-
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able to adapt it for practical use as a water-meter. The
Galloway engine was a steam engine. At that time, it was
well known that steam and water engines, whether rotary or
reciprocating, could be used as meters to measure the flow of
fluids passed through them ; and various forms of both kinds
had been used as meters. The original patent of Nash states
that it is contemplated to use the apparatus as a motor or asa
pump; and so does the reissue.

Galloway had patented another form of engine in England,
by English patent No. 11,485, sealed December 14, 1846, and
specification enrolled June 14, 1847. Tilden, the inventor of
the defendant’s water-meter, took the form of this latter Gal-
loway engine, and made such improvements upon it as were
necessary to adapt it to practical use as a water-meter. Both
Nash and Tilden supplied the arrangements of ports and dis-
charging spaces necessary for the special form of piston and
cylinder-chamber in the respective Galloway engines, adding
also a registering device, to operate by attachment to the piston.
In the Galloway engine described in the “Kinematics,” there
is a piston having projections and a cylinder having recesses,
but the recesses are more in number than the projections on
the piston. In the engine of Galloway’s patent of 1846, the
piston has the same number of projections that the cylinder
has of recesses. In the engine in the * Kinematics,” and in
the plaintiff’s apparatus, the piston has a side rocking move-
ment across the centre of the cylinder, upon successive bearing
points made by the contact of a projection on the piston with
the recess in the cylinder, or conversely; and the piston rotates
upon its own axis, so that each projection comes successively
into each recess of the cylinder. But in the piston of Gallo-
way’s patent, and in the defendant’s structure, there is no
side rocking, nor any rotary motion, and each projection on
the piston always operates in connection with one particular
corresponding recess in the cylinder, and never leaves tha
recess.

The descriptions of the apparatus in the original and reissued
patents of Nash are the same ; but in reissue No. 10,806 there
is a disclaimer in these words, which was not in the originﬁl1
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specification : “I do not claim, broadly, a piston for water-
meters, pumps, and motors having alternate bearing points or
projections and recesses adapted, by means of a cylinder-
chamber having alternate bearing points or projections and
recesses, to have an eccentric or side-rocking movement within
and upon continually-changing lines across the centre of said
chamber to effect its division at two or more points on its
sides into receiving and discharging spaces ¢¢, which commu-
nicate with the inlet and outlet; as a motor having a piston
of substantially such construction and movement within a
cylinder-chamber having such construction is shown and de- .
scribed in the English patent of Elijah Galloway, December
14, 1846, No. 11,485 ; but what I do claim are said elements
in combination with additional elements, as hereinafter speci-
fied, thereby limiting my claims to the novel features embraced
in my meter.”

In all of the eight claims of the original patent, except
claim 1, a piston revolving about its centre was an element in
the combination claimed, and it is a feature in each one of
claims 3, 4, 5 and 6 of the reissue. The theory upon which
the disclaimer was inserted appears to have been that claim 1
of the original patent did not specify a piston revolving about
its centre, and therefore was sufficiently broad to include the
arrangement in the Galloway patented engine of 1846. But
it does not seem doubtful that such a piston was a necessary
element of claim 1 of the original patent, and that it forms an
element of every new claim of the reissue. The only piston
described in the specification of the original patent, and, there-
fore, the only one which could have been referred to in claim 1
of the original patent, is one having the side rocking and
rotating movement which constitutes the compound motion
described in the original specification, which motion is due to
the fact that the piston Las one or several less projections than
the cylinder has recesses. The defendant’s meter does not
have such a piston, and, therefore, does not infringe any of
the claims of the reissue.

The forms of the two Galloway engines are essentially dif-
ferent, and necessitate a different construction and arrange-
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ment of the codperating devices, to adapt them to efficient
service as water-meters. As said by the Circuit Court in its
opinion: “The inventions of Nash and Tilden commence
upon different lines and result in a combination having a dif-
ferent mode of operation. The time and order of controlling
the valves differ in each, and require a different arrangement
of the valve ports, with reference to the valves which open
and close them. In Nash’s meter the ports for both entrance
and discharge of water are in the ends or sides of the piston,
while in Tilden’s the ports are not in the piston, but in the
ends or heads of the cylinder case, and are so located that the
contact of the piston with the cylinder divides each recess into
one filling and one discharging passage. In the former the
ends of the cylinder act as the valves; in the latter the piston
itself acts as the valves. In Nash’s meter the rotary and side
rocking or compound movement of the piston opens some and
closes others of the ports in succession, in such a manner as
to equalize the pressure of the water at right angles to the
direction of the movements of the piston. In Tilden’s meter
it is an essential feature that there shall be not merely water
pressure which moves the piston about the cylinder-chamber,
but additional side pressure, which, in Nash’s meter, must be
avoided, and it is only because it has a pressure of water not
found in Nash’s meter that it is operative at all.”

In the Nash reissue, it is required that the piston patented
should have an “eccentric or side-rocking motion across the
centre of a cylinder-chamber to effect its division at two or
more points into receiving and discharging spaces.” But the
defendant’s piston has no such motion, and the cylinder-cham-
ber of its meter is not divided by the piston “at two or more
points, into receiving and discharging spaces,” in the sense of
the Nash reissue.

In the Nash reissue, it is required that “with this eccentric
or side-rocking action the piston also revolves round its own
centre, . . . for as the piston rocks from one bearing
point to another directly across the centre of the cylinder it
is at the same time revolved.” But the defendant’s piston
has no motion of revolution about its own centre.
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In the Nash reissue, it is required that “in the rotation of -
the piston around its own centre one or more projecting bear-
ing points of the piston will pass into corresponding recesses
at one point of the cylinder, and in contact with and over one
or more projecting bearing points of the cylinder at a different,
point, thereby always maintaining a direct contact of the piston
and cylinder at two or more dividing points within the con-
tinually changing cylinder spaces.”” But in the defendant’s
meter, the bearing points of the piston are always in their
own special recesses in the case, and are never in contact with,
and never pass over, any of the projecting bearing points of
the cylinder; and there never is a direct contact of the piston
and cylinder at two or more dividing points, within the mean-
ing of the Nash reissue.

In the Nash reissue, it is required that the valves should
be “arranged so that the cylinder spaces on one side of the
piston as it revolves have free inlet for the water through one
set of the valve ports, while the spaces on the other side of
the piston have free outlets for the water through the other
ports of the valve.” But in the defendant’s meter, the divis-
ion between the inlet and outlet ports is not made by the
piston, and all the displacement of the water is effected in the
individual chambers of the cylinder, and no two chambers are
ever connected while measuring water.

In the Nash reissue, it is required that the valves should so
open and close the ports in succession “as to keep the line of
pressure of the water as nearly as possible at right angles to
the direction of the eccentric or side-rocking and rotary move-
ments of the piston, and thereby avoid any undue lateral pres-
sure of the water upon the piston.” But in the defendant’s
meter, the motion of the piston is of an entirely different char-
acter. The “lateral pressure of the water upon the piston,”
which the Nash structure is designed to avoid, is an essential
feature of the operation, and without it, the piston of the
defendant’s meter would not be kept up against the side of
the case, and no water could be measured.

In the Nash reissue, it is required that when a separate
valve controlled by the piston is not employed, the valve is
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“formed by inlet and outlet openings or ports in the ends of
the piston communicating by means of passages in or through
the piston with the spaces of the cylinder.” But in the
defendant’s meter, no separate valve is employed, and there
are no ports in the ends of the piston, and no passages in or
through the piston, which communicate with the spaces of the
cylinder; the single passage in the centre of the defendant’s
piston is a portion of the discharge-pipe; and it is required
only in order to accommodate the water discharged at the
bottom of the meter (a double discharge, namely, at the top
and bottom of the meter, being  used for the purpose of bal-
ancing the piston).

In the Nash reissue, it is required that the piston and
cylinder should have “ bearing or contacting surfaces
formed by alternate recesses aa' and projections 6b' of such
form or configuration as to allow of the rotation of the piston
not only upon its own axis but around and across the centre
of the cylinder, and the space within the cylinder must be of
such form and sufficiently larger than the piston H to allow
it to have this compound motion.” But in the defendant’s
meter, the projections and recesses are of such form as to pre-
vent the rotation of the piston upon its own axis, and also to
prevent its motion around and across the centre of the cylin-
der; and the space within the cylinder is not of such form as,
and not sufficiently larger than the piston, to allow the latter
to have that compound motion.

In the Nash reissue, it is stated that “the object of this
compound motion is to form bearing points or lines of contact
of the piston with the cylinder-walls on opposite sides thereof,
at the same time, as shown in Figs. 3 and 12, whereby to
divide the cylinder into receiving and discharging spaces.”
But in the defendant’s meter, no bearing points, or lines of
contact of the piston with the cylinder-walls, on opposite sides
thereof at the same time, are formed; and the receiving and
discharging spaces are differently situated, and are divided in
an entirely different way and on different lines.

In the Nash reissue, it is required that “of whatever form
these alternate recesses and projections, they must be such
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that while they are in contact upon one side of the cylinder
they must also at the same time have a contact at the opposite
or a different side of said cylinder, and in this way divide the
cylinder into spaces.” But in the defendant’s meter, the pro-
Jections and recesses are of such form that such required mode
of dividing the cylinder into spaces by contacts on opposite or
different sides of the cylinder is impossible.

In the Nash reissue it is stated that “in this contact it will
be observed that upon one side of the cylinder and piston such
contact takes place between a recess and projection, or inter-
mediately between these points, while upon the opposite side
such contact is made by corresponding projections, as shown
in Figs. 3 and 12.” But in the defendant’s meter, no such
contact ever takes place, and there is no contact upon opposite
sides of the cylinder; and in each particular chamber, receiv-
ing and discharging spaces are formed by that projection of
the piston which is in that chamber from the first and never
leaves it.

In the Nash reissue, it is stated that “ the compound motion
of the piston and the contacting dividing points are due to the
fact that the piston has one or more less points of projection
than the cylinder”” But in the defendant’s meter there are
the same number of projections on the piston and on the cyl-
inder, and consequently no compound motion of the piston is
possible, '

In the Nash reissue, it is stated that the function of either
form of valve described “is to regulate the flow of water in
and out of the spaces of the cylinder in such manner as to pro-
duce the compound rotation and cross movement of the
piston.”  But in the defendant’s meter, the water is admitted
and discharged in such a way as to prevent any motion of the
piston except a sliding movement, which is neither a compound
rotation nor a cross movement, within the meaning of the
Nash reissue.

In the Nash reissue, it is required that the valve and piston
should « coOperate to produce the results stated,” viz., the com-
pound motion of the piston and the proper control of the flow
of the water in and out of the spaces of the cylinder. ~But in
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the defendant’s meter, the valves are adapted to the peculiar
motion of the defendant’s piston and the peculiar separation
of discharging and receiving spaces, characteristic of that
meter, and not at all to S such structure as is required by
the Nash reissue.

In the Nash reissue, it is required that to get the best results
“the valve should open and close its inlet and outlet ports in
succession in such a manner as to keep the line of pressure as
nearly as possible at right angles to the direction of the motion
of the piston.” And the specification explains: ¢ By the line
of pressure’ I mean a line connecting the points of division
which separate the inlet from the outlet spaces ¢ of the cylin-
der, as shown by the line z in Fig. 12; and by a ‘line of
motion’ I mean a line which is tangent to the path of the axis
of the piston at any point of such path as shown by the arrow
v in said figure.” But such a requirement, interpreted by the
definitions given, is meaningless when applied to the defend-
ant’s meter.

In the Nash reissue, it is stated that “in the use of tl
meter, the inlet may become the outlet, and wvice werse.”
But in the defendant’s meter, the inlet must always be the
inlet, and by no possibility can it be made the outlet; and
while the Nash meter may be run in either direction, the de-
fendant’s meter would be inoperative if the inlet became the
outlet, and wvice versa.

It is clear to us that there is no infringement,.and that the
decree of the Circuit Court must be

Afirmed.

WILSON ». UNITED STATES.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR THE
NORTHERN DISTRICT OF ILLINOIS.

No. 1284. Argued April 7, 1893.— Decided April 17, 1893.

The act of March 16, 1878, 20 Stat. 30, c. 87, having provided that a person
eharged with the commission of crime may, at his own request, be &
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competent witness on the trial, but that ¢ his failure to make such re-
quest shall not create any presumption against him,” all comment upon
such failure must be excluded from the jury.

A person indicted in a District Court of the United States for using the
mails to give information where obscene and lewd publications could be
obtained, offered evidence, through hLis counsel, of his previous good
character, but did not offer himself as a witness. The district attorney,
in summing up, said: “I want to say to you, gentlemen of the jury, that
if I am ever charged with a crime I will not-stop by putting witnesses
on the stand to testify to my good character, but I will go upon the
stand and hold up my hand before high Heaven, and testify to my inno-
cence of the crime.” Defendant’s counsel excepted to this, upon which
the court said: ‘“ Yes, I suppose the counsel should not comment upon
the defendant not taking the stand. While the United States court is
not governed by the State’s statutes, I do not know that it ought to be
the subject of comments of counsel.” Thereupon the assistant District
Attorney said: ¢ I did not mean to refer to it in that light, and I do not
intend to refer in a single word to the fact that he did not testify in his
own behalf.” To which counsel for defendant again excepted. Judg-
ment being given against the defendant, and the case being brought here
by writ of error; Held,

(1) That the exceptions and the writ of error properly brought the mat-
ter before this court;
(2) That the judgment below should be reversed.

Tue defendant below, George E. Wilson, the plaintiff in
error here, is a bookseller and publisher, carrying on his busi-
ness in Chicago, Illinois. He was indicted in the United
States District Court for the Northern District of that State
for a violation of section two of the act of Congress of Sep-
tember 26, 1888, 25 Stat. 496, c. 1039, amending section 3893
of the Revised Statutes, relating to the use of the mails to
give information where and by what means obscene and lewd
publications might be obtained, and was convicted and sen-
tenced to imprisonment in the penitentiary of the State for
two years. To reverse that judgment he brought this case
to this court on writ of error.

The indictment charged, in different counts, that the defend-
ant, by himself and another person, had deposited in the mail
at Chicago, for delivery to John Hobart, at O’Fallon, Illinois,
HIlld Jack Horner, at Collinsville, Illinois, a letter and circular
giving information where certain designated lewd and obscene
hooks could be obtained. No attempt was made to show that
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the letter and circular were mailed by the defendant in person,
but an attempt was made to show that some other person had
done the aet at the instigation or request of the defendant,
and that he was responsible. for it. The defendant did not
request to be a witness or offer himself as such, and the District
Attorney of the United States, in summing up the case to the
jury, commented upon the fact that he had not appeared on
the stand, as follows:

“They say Wilson is a man of good character. It isa grand
thing for a young man in Chicago to be the son of an honest
man, because blood will tell. If the father is honest the
chances are the son will be honest too. Men live all their lives
to build up a good character, because it is a shield against the
attack of infamy. They called two or three witnesses here
who testified to this young man’s character as being good, so
far as they know, but I want to say to you, gentlemen of the
jury, that if T am ever charged with a crime, I will not stop
by putting witnesses on the stand to testify to my good char-
acter, but I will go upon the stand and hold up my hand
before high Heaven and testify to my innocence of the crime.”

To this language of the District Attorney the counsel for the
defendant excepted, and called the court’s attention to it, and
the court said: “ Yes, I suppose the counsel should not com-
ment upon the defendant not taking the stand. While the
United States court is not governed by the State’s statutes,
I do not know that it ought to be the subject of comments by
counsel.” To which the District Attorney replied as follows:
“] did not mean to refer to it in that light, and I do not
intend to refer in a single word to the fact that he did not
testify in his own behalf.” To which the counsel for the
defendant thereupon excepted.

The act of Congress of March 16, 1878, 20 Stat. 30, c. 37,
provides: “That in the trial of all indictments, informations,
complaints, and other proceedings against persons charged
with the commission of crimes, offences and misdemeanors, in
the United States courts, territorial courts, and courts-martial,
and courts of inquiry, in any State or Territory, including the
District of Columbia, the person so charged shall, at his own
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request, but not otherwise, be a competent witness. And his
failure to make such request shall not create any presumption
against him.”

The objections of the defendant’s counsel to the language of
the District Attorney in his argument to the jury, in referring
to the defendant’s failure to appear on the stand as a witness
and testify to his innocence of the charge against him, and to
the neglect of the court to forbid and condemn such reference,
were embodied in a bill of exceptions, and constitute one of
the grounds urged for a reversal of the judgment and the
award of a new trial.

Mr. C. Stuart Beattie, for plaintiff in error, cited: Austin
v. The People, 102 Illinois, 261 ; Baker v. The People, 105
Illinois, 4525 Angelo v. The People, 96 Tllinois, 209 ; Quinn
v. The People, 123 Illinois, 333 ; Rolfe v. Rumford, 66 Maine,
5645 Thompson v. State, 43 Texas, 268 ; State v. Smith, 15
N. C. 306 ; Howie v. Home Ins. Co., 33 Connecticut, 471;
Brown v. Swineford, 44 Wisconsin, 282; State v. Lee, 66
Missour, 165 ; State v. Foley, 12 Mo. App. 431 ; People v.
Mitchell, 62 California, 411; Ferguson v. State, 49 Indiana,
33; Cross v. State, 68 Alabama, 4765 Flint v. Commonwealth,
81 Kentucky, 186.

Mr. Assistant Attorney General Parker-for defendant in
error.

The court below committed no error in relation to the com-
ments made by the District Attorney as to the examination of
a defendant in a criminal case, and such comments do not
require this court to grant a new trial.

The statute provides that in the trial of indictments in the
United States courts, “ the person so charged shall, at his own
request, but not otherwise, be a competent witness. And his
failure to make such request shall not create any presumption
against him.”

Two things appear: (1) If the defendant does not request
to be made a witness he is not competent. In this case he did
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not become competent. In such a case he remains as though
the statute had never been enacted ; and any comment of an
attorney would have the same force as though made in a case
before any legislation anywhere had given the person charged
the privilege of testifying in his own behalf. (2) “His failure
to make such request shall not create any presumption against
him.” »

The general subject of the legislation permitting persons
accused in criminal proceedings to testify in their own behalf
is elaborately presented in the fifteenth edition of Greenleaf’s
Evidence (Vol. 1, pp. 467, 468, and Vol. 3, pp. 54 to 67).

It is there shown that in many States the enabling statutes
provide that the circumstance of the failure of the person
charged to request to be sworn shall not be commented upon
by the prosecuting attorney. This is the case in Illinois,
(8 Greenl. 56,) Indiana and Iowa, (Id. p. 57,) Kansas, (p. 58,)
Nebraska, (p. 62,) New Hampshire and Ohio, (p. 63,) Pennsyl-
vania (p. 65) and Virginia (p. 66). In Massachusetts the
statute is substantially the same as that of the United
States.

It is said (Id. p. 66) that even where the person charged
is allowed to testify in his own behalf he is still carefully
protected, and it is added: “ And while his counsel may com-
ment to the jury upon the fact that no inference may be
drawn against him for not testifying, the prosecuting attorney
may not, in rebuttal of these comments, suggest that the
reason of his not testifying was his guilt; or comment in
any way upon his nonappearance, but if he does, the defend-
ant’s counsel must seasonably object and ask the judge to
instruct the jury to disregard the comment. He cannot
require the judge to take the case from the jury.” The
cases of Commonwealth v. Scott, 123 Mass. 240, and Common-
wealth v. Worcester, 141 Mass. 58, are referred to in this
connection.

The cases cited in the brief of counsel for plaintiff in error
relate to statutes differing essentially from the national enact-
ment, and no case is found which would require a new trial in
the case at bar.
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The counsel for defendant below did not ask the court to
give any directions or instructions to the jury in this connec-
tion, or to inform them that the omission of the defendant
should not “create any presumption against him.” They
“notified the court” of the exception, and the court said:
“Yes, I suppose the counsel should not comment upon the
defendant not taking the stand. . . . I do not know that
it ought to be the subject of comments of counsel.”

There is no ground given for any inference that the failure
of Wilson to the request to be made a witness in the case did
create ‘“any presumption against him.” The remarks made
by the District Attorney, which are complained of, are not of
sufficient consequence to require this court to grant a new
trial.

Mr. Justice Fierp, after stating the case, delivered the
opinion of the court.

The act of Congress permitting the defendant in a criminal
action to appear as a witness in his own behalf upon his
request declares, as it will be seen, that his failure to request
to be a witness in the case shall not create any preswmption
against him. :

To prevent such presumption being created, comment,
especially hostile' comment, upon such failure must necessarily
be excluded from the jury.] The minds of the jurors can only
remain unaffected from this circumstance by excluding all
reference to it.

At common law no one accused of crime could be compelled
to give evidence in a prosecution against himself, nor was he
permitted to testify in his own behalf. The accused might
rely upon the presumption of the law that he was innocent of
the charge, and leave the government to establish his guilt in
the best way it could. .

T_his rule, while affording great protection to the accused
against unfounded accusation, in many cases deprived him
from explaining circumstances tending to create conclusions

of his guilt which he could readily have removed if permitted
VOL. CXLIX—5
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to testify. To relieve him from this embarrassment the law was
passed. In mercy to him, he is by the act in question per
mitted upon his request to testify in his own behalf in the
case. In a vast number of instances the innocence of the
defendant of the charge with which he was confronted has
been established.

But the act was framed with a due regard also to those
who might prefer to rely upon the presumption of innocence
which the law gives to every one, and not wish to be wit-
nesses. It is not every one who can safely venture on the wit-
ness stand though entirely innocent of the charge against him.
Excessive timidity, nervousness when facing others and
attempting to explain transactions of a suspicious character,
and offences charged against him, will often confuse and
embarrass him to such a degree as to increase rather than
remove prejudices against him. It is not every one, however
honest, who would, therefore, willingly be placed on the wit-
ness stand. The statute, in tenderness to the weakness of
those who from the causes mentioned might refuse to ask to
be a witness, particularly when they may have been in some
degree compromised by their association with others, declares
that the failure of the defendant in a criminal action to
request to be a witness shall not create any presumption
against him.

In this case this provision of the statute was plainly disre-
garded. When the District Attorney, referring to the fact
that the defendant did not ask to be a witness, said to the jury,
“1 want to say to you, that if I am ever charged with crime, I
will not stop by putting witnesses on the stand to testify to
my good character, but I will go upon the stand and hold up
my hand before high Heaven and testify to my innocence of
the crime,” he intimated to them as plainly as if he had said
in so many words that it was a circumstance against the inno-
cence of the defendant that he did not go on the stand and
testify. Nothing could have been more effective with the
jury to induce them to disregard entirely the presumption of
innocence to which by the law he was entitled, and which by
the statute he could not lose by a failure to offer himself as a
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witness. And when counsel for defendant called the attention
of the court to this language of the District Attorney it was
not met by any direct prohibition or emphatic condemnation
of the court, which only said : “I suppose the counsel should
not comment upon the defendant not taking the stand.” It
should have said that the counsel is forbidden by the statute
to make any comment which would create or tend to create a
presumption against the defendant from his failure to testify.

Instead of stating, after mentioning that the United States
court is not governed by the State’s statutes, “I do not know
that it ought to be the subject of comment by counsel,” the
court should have said that any such comment would tend
necessarily to defeat the very prohibition of the statute. And
the reply of the District Attorney to the mild observation of
the court only intensified the fact to which he had already
called the attention of the jury: “I did not mean to refer to
it in that light, and I do not intend to refer in a single word
to the fact that he did not testify in his own behalf,” which
was equivalent to saying, “You gentlemen of the jury know
full well that an innocent man would have gone on the stand
and have testified to his innocence, but I do not mean to refer
to the fact that he did not, for it is a circumstance which you
will take into consideration without it.” By this action of the
court in refusing to condemn the language of the District
Attorney, and to express to the jury in emphatic terms that
they should not attach to the failure any importance whatever
a5 4 presumption against the defendant, the impression was
left on the minds of the jury that if he were an innocent man
he would have gone on the stand as the District Attorney
Stated he himself would have done. ‘

This language of the District Attorney, and this action, or
rather want of action, of the court, are set forth in the bill of
| “Xceptions, and  although exceptions are generally taken to
Some ruling, or want of ruling, by the court in the progress
f’f the trial in the admission or rejection of evidence or the
ihterpretation of instruments, yet they can be taken to its
action or want, of proper action upon any proceeding in the
progress of the trial from its commencement to its conclusion,
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and when properly presented can be considered by the court
on writ of error.

The refusal of the court to condemn the reference of the
District Attorney and to prohibit any subsequent reference to
the failure of the defendant to appear as a witness tended to
his prejudice before the jury, and this effect should be cor-
rected by setting the verdict aside and awarding a new trial

Similar statutes to the one we have been considering have
been passed by several States, and the rulings upon them have
been substantially in accordance with our judgment in this
case.

In 1866, the legislature of Massachusetts passed an act
almost identical in terms with the act of Congress under
consideration. It provided that “in the trial of all indict-
ments, complaints and other proceedings against persons
charged with the commission of crimes or offences, the person
so charged shall, at his own request, but not otherwise, be
deemed a competent witness; nor shall the neglect or refusil
to testify create any presumption against the defendant.”
The provision has been since reénacted in substantially the
same terms. Mass. Stats. 1866, c. 260; 1870, c. 393, § 1, cl. 3;
Pub. Stats. 1882, p. 987, c. 169, § 18, cl. 8. And in the case of
Commonwealth v. Scott, 123 Mass. 239, 240, 241, where the
indictment against the defendants was for breaking and enter-
ing a house in the night time with intent to commit larceny
therein, none of the defendants testified at the trial, and the
prosecuting attorney, in his closing argument, commented
upon this fact, when the counsel for the defendants inter
rupted him and asked the judge to rule that the fact that the
defendants did not testify could not be commented on by the
government. But the judge, having first stated the law that
the fact that they did not testify did not create any presump
tion against them, ruled that, inasmuch as the matter had been
referred to by their counsel, the prosecuting attorney had a
right to comment on the reasons given for their not going
upon the stand and testifying in their behalf, and also to give
the reasons which the government contended really existed for
their not testifying; and permitted the prosecuting attorney
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to proceed in his comments. The jury having rendered a
verdict of guilty, the defendants alleged exceptions, and the
case went to the Supreme Judicial Court of the Common-
wealth. The Chief Justice, in delivering the opinion of the
court, after referring to the fact that the government had
no right to interrogate a person accused of crime, or to compel
him to testify, but was bound to sustain its charge by inde-
pendent evidence, observed that  the statutes allowing persons
charged with the commission of crimes or offences to testify
in their own behalf were passed for their benefit and protec-
tion, and clearly recognize their constitutional privilege, by
providing that their neglect or refusal to testify shall not
create any presumption against them.”

And again: “The course of the closing argument for the
prosecution tended to persuade the jury that the omission of
the defendants to testify implied an admission or a conscious-
ness of the crime charged; and -the presiding judge in per-
mitting such a course of argument, against the objection of
the defendants, and in ruling that the prosecuting attorney
had a right to comment on the reasons which the defendants’
counsel gave for their not going upon the stand and testifying
in their behalf, and also to give the reasons which the govern-
ment contended really existed for their not testifying, com-
mitted an error which was manifestly prejudicial to the de-
fendants, and which obliges this court to set aside the verdict
and order a new trial.”

The criminal code of Tllinois, after providing that in crimi-
nal cases the accused may, on his own motion, testify in the
case, declares, in a proviso, that “his neglect to testify shall
not create any presumption against him, nor shall the court
permit any reference or comment to be made to or upon such
neglect.” 1

In the case of Awstin v. The People, 102 Tllinois, 261, 264,
areference had been made to the neglect of the accused to
testify, both in the opening and concluding argument. for the
Prosecution, and the court, in setting aside the verdict of guilty
which was rendered in that case, said : “ When the statute
says that no presumption against the accused shall be created
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by his neglect to testify, it clearly meant that in cases where
the defendant should not choose to avail himself of the privi
lege offered by the statute, the trial should be conducted in the
same manner and upon the same presumptions as if the statute
had not been passed.” And again: “ We do not see how this
statute can be completely enforced, unless it be adopted as a
rule of practice that such improper and forbidden reference
by counsel for the prosecution shall be regarded good ground
for a new trial in all cases where the proofs of guilt are not
so clear and conclusive that the court can say affirmatively the
accused could not have been harmed from that cause.”

This view of the effect of the objections taken to the course
of the district attorney, and to the failure of the court to
properly condemn it, renders it unnecessary to consider any
other alleged errors.

The judgment must be reversed and the cause remanded with
directions to award a néw trial, and it is so ordered.

In re FREDERICH, Petitioner.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF WASHINGTON.

No. 1305. Argued April 7, 10, 1893. — Decided April 24, 1893,

When a prisoner, convicted of crime in a state court and sentenced there
to punishment, complains that his rights under the Constitution or laws
of the United States have been thereby violated, he may seek relief in the
federal courts by an application either to the proper Circuit Court for &
writ of habeas corpus, or to a justice of this court for a writ of error to the
state court.

The remedy by habeas corpus should be limited to cases in which the judg-
ment or sentence attacked is clearly void by reason of its having been
rendered without jurisdiction, or by reason of the court’s having ex
ceeded its jurisdiction in the premises; and the general rule and better
practice, in the absence of special facts and circumstances, is to require
the prisoner to seek a review by writ of error instead of resorting o
the writ of habeas corpus.

Tais was an appeal from an order denying an application
for a writ of habeas corpus addressed to the court below by
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Albert Frederich, a prisoner confined in the penitentiary of
the State of Washington, at Walla Walla, in that State.

The case, as made by the petition and accompanying exhibits,
was as follows: On the 17th of June, 1891, the prisoner was
duly indicted by the grand jury of King County, Washington,
for the murder of one Julius Scherbring, and upon said indict-
ment he was subsequently arraigned, pleaded not guilty, was
tried by a jury, and on the 26th of September, 1891, was
found guilty of murder in the first degree. A motion for a
new trial having been overruled, he was sentenced to be hung.
From this judgment of death and the order overruling his
motion for a mew trial the accused appealed to the Supreme
Court of the State, which reversed the judgment of the trial
court and remanded the case, with a direction to set aside and
vacate the judgment imposing the sentence of death, but to let
the verdict stand and to enter a new judgment thereon for mur-
der in the second degree, that being, in the opinion of the Su-
preme Court of the State, the proper degree of his crime, inas-
much as the evidence in the case did not show such deliberate
and premeditated malice as would sustain a conviction of mur-
der in the first degree. Frederich v. State, 4 Washington, 204.

This judgment of the Supreme Court was rendered under
and in pursuance of the following provision of 2 Hill’s Ann.
Stats. and Code of Washington:

“Sec. 1429. The Supreme Court may affirm, reverse or
modify any judgment or order appealed from, and may direct
the proper judgment or order to be entered, or direct a new
trial or further proceedings to be had.”

Pursuant to this order of the Supreme Court, the prisoner,
on the 16th of June, 1892, was again brought before the trial
court and adjudged to be guilty of murder in the second
degree, and he was thereupon sentenced to imprisonment in
the state penitentiary for the term of twenty years. This
sentence having been carried into execution and the prisoner
incarcerated in the penitentiary, he, thereupon, on the 9th of
August, 1892, made this application for a writ of Aabeas
¢orpus, claiming that he was deprived of his liberty with-
out due process of law, in violation of the provisions of the
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Fourteenth Amendment to the Constitution of the United
States.

The grounds upon which this application was based were,
that the Supreme Court of the State was without jurisdiction
and did not have any authority, under said section 1429 of
the code, or under any other law, to render the judgment it
did; that all that court could do was either to affirm the judg-
ment of the trial court outright, or to reverse it outright, and,
under proper instructions, remand the cause for a new trial by
a jury ; that, therefore, its judgment was absolutely void, and
the judgment of the trial court in carrying out the directions
of the Supreme Court was, of necessity, void; and that the
prisoner ought, therefore, to be discharged.

The court below practically agreed with the petitioner that
the Supreme Court of the State had misinterpreted said sec-
tion 1429 of the code, and that what it had actually done, by
its decision and judgment, was to modify the verdict of the
jury, which, under legal and proper proceedings, it had no
authority to do; that its judgment and the subsequent judg-
ment of the trial court carrying it into effect were both void;
and that, therefore, the petitioner’s imprisonment was without
due process of law and in violation of the Fourteenth Amend-
ment to the Federal Constitution. The Circuit Court further
ruled, however, that the petitioner’s proper remedy was not
by writ of Aabeas corpus in the federal courts, in the first
instance, but that he should first raise the question of his
illegal imprisonment in the state courts, and if it was finally
decided against him by the state supreme court, he could
then have it reviewed and corrected by the Supreme Court
of the United States on a writ of error; and it accordingly
denied the application. 51 Fed. Rep. T47.

Mpr. Frederic D. McKenney, (with whom were Mr. S. F.
Phillips and Mr. W. B. Tyler on the brief,) said, on the ques-
tion of jurisdiction :

It being alleged under oath that Frederich is restrained
of his liberty in violation of the Fourteenth Amendment, the
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Circuit Court, by the express words of the statute in such case
provided, had jurisdiction to inquire into the cause of the
restraint and to deal with the prisoner “as law and justice
require.” Rev. Stat. §§ 751, 752, 758, 754, 755, 761.

That the imprisonment is the result of the exercise of state
authority acting through its judicial agents does not affect the
jurisdiction of the Circuit Court to make inquiry in the prem
ises, nor does it lessen its power to discharge the prisoner
upon a proper showing, and this, no matter whether the aid
of the Circuit Court be invoked prior to the trial in the state
court or subsequent to trial and conviction. Ex parte Royall,
117 U. 8. 241. In re Neagle, 185 U. 8. 1.

Although this court may put a party to his writ of error
rather than interfere by Aabeas corpus, (In 1% Wood, petitioner,
140 U. 8. 278,) nevertheless it has the power, if it see fit to
do so, to proceed summarily by Aabeas corpus to determine
whether the petitioner is illegally restrained. iz parte Royall,
supra.  And if it appear that the process by which the pris-
oner is detained be not merely erroneous, but is absolutely
void, a writ of habeas corpus should be issued instanter if the
court to which the application is made is vested with jurisdic-
tion. Zz parte Lange, 18 Wall. 163.

Upon writ of error to give this court jurisdiction, it must
affirmatively appear on the face of the record not only that
a federal question was raised in the state courts, but that it
was decided or that its decision was necessary to the judg-
ment or decree rendered. Choutean v. Gibson, 111 U. S. 200.
It will not do that such question was raised for the first time
on motion for rehearing or review. Zexas & Pacific Railway
v. Southern Pacific Railway, 187 U. 8. 48.

If it be true, as is stated in the opinion of the learned circuit
Judge, that no federal question has yet been passed upon in
this case by the state supreme court, it would hardly be in
keeping with the principles of good practice and procedure to
Insist that Frederich should hew out a new and circuitous
pathway to this tribunal, when a direct and simple road is
already open to him.

But it is not true that the validity of the judgment imposed
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upon the appellant by the Superior Court of King County is
open to further investigation upon appeal to the supreme
court of the State. The action of the county court is in pre-
cise accord with the mandate of the state supreme court.
Its judgment is in effect the judgment of the supreme court.
The state supreme court must be presumed to have acted
only after due consideration, and an appeal from a judgment
entered pursuant to its mandate would be but an appeal from
itself to itself. Such an appeal would be but a prayer in vain,
and the doing of a vain thing is never insisted upon by the
law. Stewart v. Salamon, 97 U. 8. 361; Humphrey v. Baker,
103 U. S. 736 Mackall v. Richards, 116 U. S. 45. In the
present state of the record in the state courts this is the sole
method by whichs the prisoner may invoke the aid of the
Federal Constitution in the maintenance of his fundamental
rights.

Mr. W. C. Jones, Attorney General of the State of Wash-
ington, and Mr. James A. Haight, opposing, submitted on
their brief.

Mz. Justice Jackson, after stating the case, delivered the
opinion of the court.

At common law the general rule undoubtedly was that where
an erroneous judgment was entered by a trial court, or an erro-
neous sentence imposed, on a valid indictment, the appellate
court, on error, could not itself render such a judgment as the
trial court should have rendered or remit the case to the trial
court with directions for it to do so, but the only thing it could
do was to reverse the judgment and discharge the defendant.
This rule was recogunized in England in the case of Zhe King
v. Bourne, 7 Ad. & El. 58, where the Court of King’s Bench
reversed the judgment of the Court of Quarter Sessions, and
discharged the defendants because the sentence imposed upon
them by that court was of a lower grade than that which the
law provided for the crime of which they had been convicted.

-Some of the States in which the common law prevails, or 13
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adhered to, have adopted the same rule, but in most of the
States it is expressly provided by statute that when there is
an error in the sentence which calls for a reversal, the appel-
late court is to render such judgment as the court below should
have rendered, or to remand the record to the court below
with directions for it to render the proper judgment. And
this practice seems to prevail in the State of Washington.
The whole subject is discussed in Wharton’s Crim. Pl. & Pr.,
§§ 780, 927, where the authorities are collected and cited.

But whether this practice in the State of Washington is
warranted, under a correct construction of said § 1429 of the
code, or whether, if it is, that section violates the Fourteenth
Amendment to the Federal Constitution, in that it operates to
deprive a defendant whose case is governed by it of his liberty
without due process of law, we do not feel called upon to de-
termine in this case, because we are of opinion that, for other
reasons, the writ of Aabeas corpus was properly refused.

While the writ of Aabeas corpus is one of the remedies for
the enforcement of the right to personal freedom, it will not
issue, as a matter of course, and it should be cautiously used
by the federal courts in reference to state prisoners. Being
a civil process it cannot be converted into a remedy for the cor-
rection of mere errors of judgment or of procedure in the court
having cognizance of the criminal offence. Under the writ of
habeas corpus, this court can exercise no appellate jurisdiction
over the proceedings of the trial court or courts of the State,
nor review their conclusions of law or fact, and pronounce
them erroneous. The writ of habeas corpus is not a proceed-
ing for the correction of errors. A parte Lange, 18 Wall.
1635 Ee parte Siebold, 100 U. 8. 371; Er parte Curtis, 106
U.S.871; B parte Carll, 106 U. S. 521; Ex parte Bigelow,
U3 U. 8. 328; Hr parte Yarbrough, 110 U. 8. 651; Ex parte
Wilson, 114 U. 8. 417 s B parte Royall, 117 U. 8. 241; In re
Snow, 120 U. 8. 2745 In re Coy, 127 U. 8. 131; In re Wight,
Petitioner, 134 U. 8. 136 ; Stevens v. Fuller, 136 U. S. 468.

_ As was said by this court, speaking by Mr. Justice Harlan,
m Bz parte Royall, 117 U, 8. 241, 252, 253, “ where a person

18 In custody, under process from a state court of original
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jurisdiction, for an alleged offence against the laws of such
State, and it is claimed that he is restrained of his liberty in
violation of the Constitution of the United States, the Circuit
Court has a discretion whether it will discharge him, upon
habeas corpus, in advance of his trial in the court in which he
is indicted ; that discretion, however, to be subordinated to
any special circumstances requiring immediate action. When
the state court shall have finally acted upon the case, the
Circuit Court has still a discretion whether, under all the
circumstances then existing, the accused, if convicted, shall be
put to his writ of error from the highest court of the State, or
whether it will proceed by writ of kabeas corpus summarily
to determine whether the petitioner is restrained of his
liberty in violation of the Constitution of the United States.”

The office of a writ of Aabeas corpus and the cases in
which it will generally be awarded was clearly stated by Mr.
Justice Bradley speaking for the court in Zx parte Siebold,
100 U. 8. 371, 875, as follows: “The only ground on which
this court, or any court, without some special statute author-
izing it, will give relief on Aabeas corpus to a prisoner under
conviction and sentence of another court is the want of juris-
diction in such court over the person or the cause, or some
other matter rendering its proceedings void. This distinction
between an erroneous judgment and one that is illegal or void
is well illustrated by the two cases of Zr parte Lange, 18
Wall. 163, and Er parte Parks, 93 U. S. 18. In the former
case we held that the judgment was void, and released the
prisoner accordingly ; in the latter we held that the judgment,
whether erroneous or not, was not void because the court had
jurisdiction of the cause, and we refused to interfere.” The
reason of this rule lies in the fact that a Aabeas corpus
proceeding is a collateral attack of a civil nature to impeach
the validity of a judgment or sentence of another court in a
criminal proceeding, and it should, therefore, be limited to
cases in which the judgment or sentence attacked is clearly
void by reason of its having been rendered without jurisdic:
tion, or by reason of the court’s having exceeded its jurisdiction
in the premises.
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It is said in Zr parte Royall, supra, that after a prisoner is
convicted of a crime in the highest court of the State in
which a conviction could be had, if such conviction was
obtained in disregard or in violation of rights secured to him
by the Constitution and laws of the United States, two reme-
dies are open to him for relief in the federal courts — he may
either take his writ of error from this court, under § 709 of
the Revised Statutes, and have his case reéxamined in that
way on the question of whether the state court has denied
him any right, privilege or immunity guaranteed him by the
Constitution and laws of the United States; or he may apply
for a writ of Aabeas corpus to be discharged from custody
under such conviction, on the ground that the state court
had no jurisdiction of either his person or the offence charged
against him, or had, for some reason, lost or exceeded its
Jurisdiction, so as to render its judgment a nullity ; in which
latter procgeding the federal courts could not review the
action or rulings of the state court, which could be reveiwed
by this court upon a writ of error. But, as already stated,
the Circuit Court has a discretion as to which of these reme-
dies it will require the petitioner to adopt. This was expressly
ruled in Zz parte Royall, supra, and has been repeatedly
followed since that case. In the recent case of In re Wood,
140 U. 8. 278, 290, after reaffirming the rule laid down in
L parte Royall, the court added: “After the final disposi-
tion of the case by the highest court of the State, the Circuit
Court, in its discretion, may put the party who has been
denied a right, privilege or immunity claimed under the
Constitution or laws of the United States to his writ of error
from this court, rather than interfere by writ of Aabeas
corpus.”’

We adhere to the views expressed in that case. It is cer-
tainly the better practice, in cases of this kind, to put the pris-
oner to his remedy by writ of error from this court, under
section 709 of the Revised Statutes, than to award him a writ
of habeas corpus. For, under proceedings by writ of error,
the validity of the Judgment against him can be called in ques-
tion, and the federal court left in a position to correct the
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wrong, if any, done the petitioner, and at the same time leave
the state authorities in a position to deal with him thereafter,
within the limits of proper authority, instead of discharging
him by Aabeas corpus proceedings, and thereby depriving the
State of the opportunity of asserting further jurisdiction over
his person in respect to the crime with which he is charged.

In some instances, as in Medley, petitioner, 134 U. S. 160,
the proceeding by Aabeas corpus has been entertained, al-
though a writ of error could be prosecuted; but the general
rule and better practice, in the absence of special facts and cir-
cumstances, is to require a prisoner who claims that the judg-
ment of a state court violates his rights under the Constitution
or laws of the United States, to seek a review thereof by writ
of error instead of resorting to the writ of habeas corpus.

In the present case we agree with the court below that the
petitioner had open to him the remedy by writ of error from
this court for the correction of whatever injury may have
been done to him by the action of the state courts, and that
he should have been put to that remedy, rather than given the
remedy by writ of Aabeas corpus. The Circuit Court had
authority to exercise its discretion in the premises, and we do
not see that there was any improper exercise of that discre-
tion, under the facts and circumstances.

Without passing, therefore, upon the merits of the question
as to the constitutionality of the provision of the code under
which the Supreme Court proceeded in disposing of the case,
when it was before it, or upon the question of the validity of
the judgments rendered by the state courts in the case, we
are of opinion, for the reasons stated, that the order of the
Circuit Court refusing the application for the writ of Aabeus
corpus was correct, and it is accordingly

Affirmed.
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ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
WESTERN DISTRICT OF MICHIGAN.,

No. 202. Argued April 6, 7, 1893. — Decided April 24, 1893.

Swamp lands in Michigan which were not embraced in the list of such
lands, made by the Surveyor General February 12, 1853, as coming
within the provisions of the grant to the State of September 28, 1850, 9
Stat. 514, c. 84, which list was approved by the Secretary of the Interior
January 11, 1854, and which lands were patented to the State March 3,
1856, as so listed and approved, were not included within the said grant
of September 28, 1850.

These several official acts, by the proper officers, operated as an adjudication
as to what were swamp lands within the grant of September 28, 1850,
and to exclude contradictory parol evidence.

The grant by the State, May 25, 1855, of the land in controversy here,
operated to convey it to the grantee, whether the State’s title was
acquired under the swamp land act, or under the grant of August 6,
1852, 10 Stat. 85, c. 92, for the purpose of building a ship canal.

Railroad Co. v. Smith, 9 Wall. 95, explained, qualified and distinguished
from this case.

Tr1s was an action of ejectment brought by the plaintiff in
error, a citizen of Illinois, against the defendant in error, a
Michigan corporation, to recover a tract of forty acres of land
in Houghton County, Michigan, particularly described as the
southeast quarter of the northwest quarter of section 23,
township 56 north, range 33 west.

Both parties to the controversy derive their title from the
State of Michigan, the plaintiff under a patent of the State
issued to him on November 38, 1887, and the defendant by
various mesne conveyances, under a state patent issued to the
St. Mary’s Falls Ship Canal Company, a New York corpora-
tion, on May 25,1855. The material and uncontroverted facts
of the case, on which the questions involved depend, are the
following. By the act of Congress, approved September 28,
1850, 9 Stat. 519, c. 84, known as the swamp land act, there
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was granted to the State of Michigan the whole of the swamp
and overflowed lands, made unfit thereby for cultivation,
within the State, and it was made the duty of the Secretary
of the Interior to make lists and plats of such lands, and trans-
mit them to the governor of the State, and cause patents
therefor to issue conveying such lands in fee simple. - After
the passage of this act the Commissioner of the General Land
Office, by correspondence with the authorities of the State,
suggested, through the surveyor general thereof, as a mode or
method of selecting or segregating the swamp from the other
public lands, that the field-notes of the United States surveys
of lands should be accepted by the State as the basis of identi-
fication of the swamp lands which were intended to be granted
by Congress. An act of the legislature of Michigan, passed
June 28, 1851, No. 187 Sess. Laws, 1851, p. 322, accepted the
grant, and adopted, as suggested by the Secretary of the In-
terior, or the Commissioner of the General Land Office, the
field-notes of the United States surveys as a basis upon which
the swamp lands should be identified and segregated. The
surveyor general, on February 12, 1853, made lists of lands
which he ascertained to be swamp and within the provisions
of the grant, from the field-notes so agreed upon. Those lists
were transmitted to the Secretary of the Interior, and by him
approved January 11, 1854, and under date of February 24,
1854, a copy of said lists was certified by the Commissioner of
the General Land Office to the governor of the State, and
thereafter, on March 3, 1856, a patent was issued to the State
for the lands described in said lists. The lists of the landsso
selected and approved to the State were lodged in the Michi:
gan land office. The lands thus selected and patented to the
State, while embracing some portion of township 56 north,
range 33 west, did not include the land in controversy.

By an act of Congress, approved August 26, 1852, 10 Stal.
85, c. 92, there was granted to the State of Michigan, for the
purpose of building a ship canal around the Falls of St. Mary’s
“seven hundred and fifty thousand acres of public lands, 10
be selected in subdivisions, agreeable to the United States sur
veys, by an agent or agents to be appointed by the governor
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of said State, subject to the approval of the Secretary of the
Interior, from any land within said State subject to private
entry.” The State accepted this grant by acts of its legisla-
ture approved respectively February 5 and February 12, 1853,
Session Laws 1853, Nos. 38 and 61, pp. 48, 86, and authorized
commissioners of the State to enter into a contract for the
building of such canal. In pursuance of this authority a con-
tract was entered into between the State and certain desig-
nated parties for the construction of the ship canal, by the
terms of which the parties undertaking its construction, or
their assignees, were to receive from the State of Michigan
750,000 acres of land at $1.25 per acre, to be located under
the provisions of the act of August 26, 1852. The terms of
this contract need not be specially set forth, as no question
arises thereon.

The parties undertaking the construction of the canal sub-
sequently assigned and transferred all their rights and privi-
leges in the contract to the St. Mary’s Falls Ship Canal Com-
pany. By the act of the legislature authorizing the contract
for the construction of the canal, the State undertook the
selection of the lands under said grant, and the contractors
were to receive the lands so selected in payment for the work
of building the canal. The fifth section of the act of the
state legislature provided that « when and as fast as the lands
shall have been selected and located, an accurate description
thereof, certified by the persons appointed to select the same,
shall be filed in the office of the commissioner of the state
land office, whose duty it shall be to transmit to the Commis-
sioner of the General Land Office a true copy of said list, and
to designate and mark upon the books and plats in his office
the said lands as St. Mary’s Canal lands.”

By section 6 it was provided that after the completion of
the canal, within the time specified, to the satisfaction of, and
the acceptance thereof by, the commissioners, the governor,
al}d engineer, and a certificate of that fact filed in the office
of the state land office, it was made the duty of said commis-
sioner “ forthwith to make certificates of purchase for so much

. of said lands ag by the terms of the contract for the construc-
YOL. CXLIX—6
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tion of said canal are to be conveyed for the purpose of de
fraying its costs and the expenses hereinbefore provided for,
which certificates shall run to such persons and for such por-
tions of said lands so selected and to be conveyed as the con-
tractor may designate, and shall forthwith be delivered to the
secretary of State, and patents shall immediately be issued
thereon, as in other cases.”

The St. Mary’s Falls Ship Canal Company, as the assignee
of the construction contract, completed the canal and became
entitled to the consideration which the State was to pay
therefor.

The agents appointed by the State to select and locate the
lands granted for the purpose of building the canal made
selections to the amount required, the list of which was filed
in the general land office of the State, and was certified to the
Secretary of the Interior, who, under date of January 24, 185,
duly approved the same to the State of Michigan, under the
act of Congress of August 26, 1852. The list of selectel
lands under this grant, and so approved by the Department
of the Interior, included the demanded premises, and on
May 25, 1855, the governor of the State, in pursuance of the
foregoing legislation and contract on the subject, issued a
patent to the St. Mary’s Falls Ship Canal Company for a large
portion of these selected lands, including therein, by particular
description, the premises in controversy, which by mesne cor
veyances passed to the defendant in error, which entered into
possession of the same, and was in actual possession thereof a
the commencement of the present suit. This conveyance Wa
duly recorded, and after the expiration of five years from the
date of the patent, during which they were exempt from tax
ation, the lands so patented to the canal company have been
continually subject to taxes by the State. ‘

It is shown from the foregoing statement of facts, and it 5
conceded, that the demanded premises had never been selected
as a part of the swamp lands granted to the State, nor had th
same ever been approved to the State as such, and that 1o list
or plat of swamp lands in Michigan, made by, or by the
authority of, the Secretary of the Interior, contained o
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described the tract in question as swamp land, although a
portion of the land in the vicinity thereof, and in the same
township, was included in the lists of such lands which were
selected and approved by the Secretary of the Interior.

It thus appears that the plaintiff and the defendant have
each a conveyance from the State of Michigan for the
particular tract of land in controversy, and that the convey-
ance to the defendant in error was prior in time to the con-
veyance to the plaintiff in error. The latter, however, claims
that the demanded premises were a part of the swamp and
overflowed lands granted to the State by the act of Congress
of September 28, 1850, and as such were conveyed to him by
the patent of the State issued on November 3, 1887, and that
he thereby acquired a title to the same, superior to that which
the defendant in error acquired under the prior patent to the
canal company, through which the defendant in error derives
its title. In support of this contention it is urged that the
swamp land act was in effect a grant on presents, so that the
title of the State to such lands dated from the date of that act,
and consequently the State did not and could not acquire title
to the tract in question under the act of August 26, 1852.

On the other hand, the defendant in error insists that the
act of the State and of the Department of the Interior, in the
selection of lands under the swamp land act, amounted to an
adjudication or a determination on the part of the Depart-
ment of the Interior, that the parcel of land in question was
not embraced within the provisions of the act of 1850, and
that the same, having been affirmatively and particularly
selected and certified to the State, under the grant of August
26_, 1852, was a direct adjudication, that it came properly
within the canal grant; that the legal effect and operation of
the two selections, considered together, made with the consent
a.nd concurrence of the State, was to exclude, by implica-
fion, the particular premises here involved from the operation
of the former grant, and to expressly include the same within
the latter grant; and that this adjudication or determination
of the department cannot, be collaterally attacked or called in
question in an action at law. The defendant in error further




84 OCTOBER TERM, 1892,
Statement of the Case.

contends that, even conceding that the title of the State to
the lands in question was derived under the act of 1830, it
acquired the superior title thereto, under and by virtue of the
conveyance made to the St. Mary’s Falls Ship Canal Company
by the State’s patent of May 25, 1855, which operated to pass
to said company whatever title the State bad to the premises
in question, independently of the source from which it had
derived its title.

On the trial of the case by the court and jury the plaintiff
to maintain the issues on his part, introduced his patent from
the State, and offered oral evidence to prove that the tract
conveyed thereby, and involved in the suit, with the exception
of about seven acres thereof, was in fact swamp and overflowed
land, being wet and unfit for cultivation, within the meaning
of the swamp land act of Congress, and was so at the time of
the approval of the act. To this evidence the defendant ob-
jected, and the court, reserving its ruling thereon until after
the defendant had introduced its proof, sustained the objection,
and refused to allow the evidence to go to the jury, to which
ruling the plaintiff excepted.

After all the evidence in the case had been introduced, the
plaintiff, by his counsel, requested the court to direct the jury
to return a verdict in his favor. This the court refused to do,
and instructed the jury to bring in a verdict for the defendant,
which was accordingly done, and judgment was entered
thereon, to which the plaintiff excepted; and to reverse this
judgment the present writ of error is prosecuted.

The opinion of the court below is reported in 36 Fed. Rep.
665; and its action in rejecting the oral testimony and in
directing a verdict for the defendant was rested upon two
grounds: First, that after the Secretary of the Interior had
discharged his duty and approved the list of swamp lands,
made, in accordance with his suggestion, from field-notes of
government surveys with the consent of the State, which
selection and identification did not include the parcel of land
in question, although embracing other lands in the same town
ship, there was in effect a determination that the land in com
troversy was not covered by or embraced within the swamp
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land grant ; and, secondly, that the State, having accepted
the parcel of land in question, under the grant of 1852, and
having conveyed the same to the canal company, was estopped
from thereafter asserting any title thereto. -

Mr. James K. Redington and Mr. J. M. Wilson, (with
whom was Mr. Frank E. Robson on the brief,) for plaintiff
In error.

I. Upon the facts shown by the record the title of the
plaintiff in error is good, and he was entitled to a verdict and
judgment without oral proof of the actual character of the
land.

That the swamp land act of 1850 operated as a grant in
prasenti to the States then in existence, including the State
of Michigan, and vested title as of the date of its passage, is
settled by abundant and uninterrupted authority. Railroad
Co. v. Smith, 9 Wall. 95; French v. Fyan, 93 U. S. 169;
Martin v. Marks, 97 U. 8. 845 ; Rice v. Sioux City de. Rail-
roud, 110 U. 8. 695 ; Wright v. Roseberry, 121 U. S. 488.

Starting with this fundamental consideration, it is entirely
clear that if the tract in controversy is shown by the record
to have been swamp and overflowed at the date of the act of
September 28, 1850, then the plaintiff has the paramount and
conclusive legal title. In other words, if by any proper and
legitimate means, identification of the tract in question as
swamp and overflowed land appears in the record, then 'the
charge of the court below was error, the jury should have
been charged to find for the plaintiff and the judgment of
this court should remand the case for new trial.

Such an identification, independently of any present investi-
gation as to the fact, appears in the record. The Surveyor
Qeneral, while the official plat of this land was still within
his custody, placed thereon the usual official mark to show
that the entire forty-acre tract was to be classed as swamp
and so returned to the General Land Office. There can be
10 reasonable doubt that it was the intention of that officer
at the time of making up his list to be reported to the Com-
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missioner, to include this particular forty acres as swamp,
and that its omission from his list and the consequent fact
that no patent has ever issued thereon, were results of a mere
clerical mistake. - That plat and the papers on which it was
based constitute the real adjudication.

It follows that the tract in controversy was fully identified
and set apart as swamp by the rule of deterinination adopted
by the government, and that this identification, according to
this rule, was complete and perfect. This being so, the failure
of the Surveyor General to list and of the Secretary of the
Interior to patent the tract can have no effect upon the situa-
tion, for a patent was not necessary to pass the title. Wilcox
v. Jackson, 13 Pet. 498; Grignon’s Lessee v. Astor, 2 How.
319 Reichart v. Felps, 6 Wall. 160; Langdeaw v. Hanes, 21
Wall. 521; Ryan v. Carter, 93 U. S. 78; Morrow v. Whitney,
95 U. 8. 5515 Whitney v. Morrow, 112 U. S. 693.

II. But the claim of the plaintiff rests upon even more cer-
tain foundation. It is submitted with the utmost confidence
that independently of any question of prior identification, the
plaintiff had the right, by parol testimony, to prove the char-
acter of the tract in question at the date of the swamp grant
and thus identify it as a piece or parcel of land which passed
to the State, under said grant, on the 28th day of September,
1850.

The field-notes of the survey and the annotation made upon
the township plat in the Surveyor General’s office were an
adjudication as to the character of the land ; or, upon the con-
trary, they were not. If they were such an adjudication, then
the tract is already identified and title to it vested in 1850.
If they are not such an adjudication, then, in respect of this
tract, the Secretary of the Interior has utterly failed to make
the identification required by the act, and it is competent for
the State or her grantee to do so by parol testimony in any
court and in any form of proceeding where it may be mate-
rial.

This question is by no means a new one in this court. On
‘the contrary, it has repeatedly arisen, and the court has uni-
formly recognized this right to resort to parol testimony,




CHANDLER v. CALUMET & HECLA MINING CO. 87

Argument for Plaintiff in Error.

under the circumstances stated. In at least three well-consid-
ered cases this doctrine has been positively and directly de-
clared to be law. Railroad Co. v. Smith, 9 Wall. 95; French
v. Fyan, 98 U. 8. 169; Wright v. Roseberry, 121 U. S. 488.
(See also Martin v. Marks, 97 U. S. 345.) .

Here are three decisions of this court fully recognizing the
proposition that parol evidence is admissible to identify lands
falling within the swamp grant. In Railroad Co.v. Smith
that was the sole and only question presented, and there is no
distinction or difference whatever between that case and the
case at bar, except that in the former the testimony was "
offered for the defendant instead of the plaintiff in ejectment.
In French v. Fyan the general doctrine is again clearly
announced, and in Wright v. Roseberry the principle is reiter-
ated with emphasis after elaborate consideration and discus-
sion of every authority bearing on the subject.

The doctrine thus announced and upon which we rely is
that where the Secretary has neglected or failed, under the
provisions of the second section of the act of 1850, by some
legal or proper method to identify a tract of land which, as
matter of fact, was swamp and overflowed in 1850, it is com-
petent for the State or its grantee, in any forum and in any
form of action where it may be material, to establish the real
fact by parol testimony and thus identify land as inuring to
the State under the grant. This, we submit, is the clear doc-
trine of the above authorities and conclusive of the question
at bar,

We do not deny the general proposition that the Secretary
of the Tnterior was created, by the act of 1850, a special tri-
bunal with jurisdiction to determine the character of the lands
to inure to the State under that grant, and that when he has
once finally acted upon a particular case, duly and properly
presented, his decision is conclusive as a finding of fact. This
18 undoubtedly the law, no matter whether the field-notes
\were accepted or not as a basis of adjudication, and no matter
“"hat character or class of evidence was submitted to and con-
sidered by him. But we do insist that when in respect to a
particular tract the Secretary has never so acted ; or where he
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has refused or neglected to so act; or where, from circum-
stances other than those affecting the character of the land,
he is deprived of the power to act, then the State, whether
she has accepted the field-notes or otherwise, is entitled, in
judicial proceedings, wherever material, to show the character
of the land by parol evidence.

Mr. T. L. Chadbourne and Mr. Ashley Pond for defendant
in error.

Mz. Justice Jackson, after stating the case, delivered the
opinion of the court.

The plaintiff has assigned for errors (1) that the trial court
improperly excluded the oral evidence offered to show that the
demanded premises were in fact swamp lands when the act of
September 28, 1850, was passed ; and (2) that the court should
have directed a verdict for the plaintiff instead of for the
defendant.

In support of the first proposition, the plaintiff in error
relies upon the case of Railroad Company v. Smith, 9 Wall.
95, in which oral evidence was admitted to establish the fact
that the parcel of land there in dispute was swamp and over-
flowed land at the date of the swamp land act. But in that
case there was no selection or identification of the land under
either the swamp land act, or under the subsequent grant for
railroad purposes. The selection and identification under each
of said acts was left open and undetermined when the respec
tive titles, involved therein, were acquired. It also further ap-
peared in that case that the State neither made any selection
of the lands granted for railroad purposes, nor conveyed to
the railroad company any particular lands, but simply assigned
or transferred generally the lands granted to the State by
Congress, which were at the time only a “float,” requiring
identification and selection to make the grant operative to
pass title to any portion of the public domain.

The facts of the present case present the direct converse of
the situation which existed in the case of Razlroad Company
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v. Smith. But aside from this, the rule as to oral evidence,
recognized in that case, was afterwards explained, and limited
in its operation to cases in which there had been non-action or
refusal to act on the part of the Secretary of the Interior in
selecting lands granted, as appears in the subsequent cases of
French v. Fyan, 93 U. 8. 169, 173, and Ehrhardt v. Hogaboom,
115 U. 8. 67, 69, where parol evidence was offered to show
that patented lands were not of the character described.

In French v. Fyan, the court, speaking by Mr. Justice
Miller, said in reference to such evidence: “ The case of Rasl-
road Company v. Smith, 9 Wall. 95, is relied on as justifying
the offer of parol testimony in the one before us. In that case,
it was held that parol evidence was competent to prove that a
particular piece of land was swamp land, within the meaning
of the act of Congress. But a careful examination will show
that it was done with hesitation, and with some dissent in the
court. The admission was placed expressly on the ground
that the Secretary of the Interior had neglected or refused to
do his duty ; that he had made no selection or lists whatever,
and would issue no patents, although many years had elapsed
since the passage of the act. The court said : ‘The matter to
be shown is one of observation and examination; and whether
arising before the Secretary, whose duty it was primarily to
decide it, or before the court whose duty it became, because the
Secretary had failed to do it, this was clearly the best evidence
to be had, and was sufficient for the purpose” There was no
means, as this court has decided, to compel him to act ; and if
the party claiming under the State in that case could not be
permitted to prove that the land which the State had con-
veyed to him as swamp land was in fact such, a total failure
of justice would occur, and the entire grant to the State might
be defeated by this neglect or refusal of the Secretary to per-
form his duty. There is in this no conflict with what we
QGCIQe in the present case, but, on the contrary, the strongest
lmp.ll.ca,tion, that if, in that case, the Secretary had made any
decision, the evidence would have been excluded.”

In the case of French v. Fyan it was held that, while the
SWamp land grant was a grant in presenti, by which the title




90 OCTOBER TERM, 1892.
Opinion of the Court.

to such lands passed at once to the State in which they lay,
it was made the duty of the Secretary of the Interior to iden-
tify them, make lists thereof, and cause a patent to be issued
therefor, and that the patent so issued could not be impeached
in an action at law by showing that the land which it con-
veyed was not in fact swamp and overflowed land, as the
plaintiff in that case songht to do.

In the subsequent case of Ehrhardt v. Hogaboom, 115 U. 8.
67, 68,.69, the plaintiff deraigned title through a patent of the
United States for the demanded premises, bearing date June
10, 1875, which was given in evidence, while the defendant
claimed that twenty acres thereof were swamp and overflowed
lands which passed to the State of California under the act
of Congress of September 28, 1850, and offered parol evidence
to establish this fact, but the evidence was rejected. It did
not appear in that case that the demanded premises formed a
part of any land selected by the State or claimed by her as
swamp and overflowed land. In that case this court held,
speaking through Mr. Justice Field, that “a patent of the
United States, regular on its face, cannot, in an action at law,
be held inoperative as to any lands covered by it, upon parol
testimony that they were swamp and overflowed, and, there-
fore, unfit for cultivation, and hence passed to the State under
the grant of such land on her admission into the Union”;
and after citing and approving the decision made in French v.
Fyan, above cited, proceeded as follows: “In that case parol
evidence to show that the land covered by a patent to
Missouri under the act was not swamp and overflowed land,
was held to be inadmissible. On the same principle, parol
testimony to show that the land covered by a patent of the
United States to a settler under the preémption laws was such
swamp and overflowed land must be held to be inadmissible
to defeat the patent. It is the duty of the Land Department,
of which the Secretary is the head, to determine whether
land patented to a settler is of the class subject to settlement
under the preémption laws, and his judgment as to this fact is
not open to contestation in an action at law by a mere intruder
without title. As was said in the case cited of the patent 0
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the State, it may be said in this case of the patent to the pre-
emptioner, it would be a departure from sound principle and
contrary to well-considered judgments of this court to permit,
in such action, the validity of the patent to be subjected to
the test of the verdict of a jury on oral testimony.”

Nothing that was said or involved in Wright v. Roseberry,
121 U. 8. 488, where the subject of these grants was exhaus-
tively considered by the court, is in conflict with the rulings
announced in these cases. In Wright v. Roseberry, patents
for lands had been issued to the defendants, or their grantors,
by the United States, under the preémption laws, upon claims
initiated subsequently to the swamp land grant to the State,
and it was held that such patents were not conclusive at law
as against the parties claiming’ under the latter grant, and
that in an action for their possession evidence was admissible
to determine whether or not the lands were in fact swamp and
overflowed at the date of the swamp land grant, and that if
proved to have been such the rights of subsequent claimants,
under other laws, would be subordinate thereto. In that case
the lower court held that the title to the demanded premises
never vested in the State for want of a certificate by the De-
partment of the Interior that they were swamp and overflowed
lands, and that the State could not make title to the plaintiff
upon which he could maintain an action of ejectment against
persons in possession under a patent of the United States.
This principle was denied by this court in an elaborate opinion
announced by Mr. Justice Field, fully reviewing all the deci-
sions on the subject, who said, p. 509, that “the result of
these decisions is, that the grant of 1850 is one in prasents,
Pas_sing title to the lands as of its date, but requiring identifi-
cation of the lands to render the title perfect ; that the action
of the Secretary in identifying them is conclusive against col-
lateral attack, as the judgment of a special tribunal to which
the determination of the matter is intrusted ; but when that
officer has neglected or failed to make the identification it is
competent for the grantees of the State, to prevent their rights
from being defeated, to identify the lands in any other appro-
Priate mode which will effect that object. A resort to such
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mode of identification would also seem to be permissible,
where the Secretary declares his inability to certify the lands
to the State for any cause other than a consideration of their
character.”

Under the principle announced in that case, and under the
foregoing facts in the present case, it would seem that there
had been such affirmative action on the part of the Secretary
of the Interior in identifying the lands in this particular town-
ship, containing the lands in controversy, as would amount to
an identification of the lands therein, which pass to the State
by the swamp land grant, and that the selection by the State
of the demanded premises under the canal grant of 1852, with
the approval of the Secretary of the Interior, and the certifi-
cation of the department to the State that they were covered
by the latter grant, may well be considered such an adjudica-
tion of the question as should exclude the introduction of
parol evidence to contradict it. The exclusion of the land in
dispute from the swamp lands, selected and patented to the
State, and its inclusion in the selection of the State as land
coming within the grant of 1852, with the approval of such
selection by the Interior Department aund the certification
thereof to the State, operated to pass the title thereto as com-
pletely as could have been done by formal patent, Frasherv.
O Connor, 115 U. 8. 102 ; and being followed by the State’s
conveyance to the canal company, presented such official ac
tion and such documentary evidence of title as should not
be open to question by parol testimony in an action at law.
Under the facts of this case we are of opinion that the plain
tiff in error could not properly establish by oral evidence thab
the land in dispute was in fact swamp land, for the purpose of
contradicting and invalidating the department’s certification
thereof to the State and the latter’s patent to the canal
company.

But assuming that this parol testimony offered by the plain-
tiff in error was competent, and that it would have estab-
lished that the land in controversy was swamp land that
passed to the State by the act of 1850, what then would be
the rights of the parties to this suit, under their respective
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patents from the State? Can it be maintained that, because
the State acquired title thereto under the act of 1850, its pat-
ent therefor to the canal company made in 1855 would be
over-reached and superseded by its subsequent patent to the
plaintiff in 1887% We are at a loss to understand upon what
principle this can be asserted, for, even conceding that the
State, in patenting the demanded premises to the canal com-
pany, acted under mistake or misapprehension as to the char-
acter of the land so conveyed, still so long as that patent
remains uncancelled and unrevoked by the State, it must be
held that its legal effect was and is to pass whatever title the
State had to the tract in question, however that title may
have been originally acquired by the State.

In the cases relied upon by the plaintiff in error there had
been no particular lands conveyed by the State under grants
subsequent to the act of 1850, and there was no presumption
of law or fact that its patent was intended to convey lands
which accrued to it under the swamp land grant. But in the
case under consideration, even assuming that the State’s title
was acquired under the latter grant, it had a title for any and
all purposes to which it might choose to apply or devote the
property, and when it applied it to the purpose of construct-
ing the canal, and actually conveyed it to the canal company,
it was not in a position thereafter, so long as that conveyance
remained in force, to transfer the same land to another pur-
chaser.

Itis well settled that the State could have impeached the
title thus conveyed to the canal company only by a bill in
chancery to cancel or annul it, either for fraud on the part of
the grantee, or mistake or misconstruction of the law on the
bart of its officers in issuing the patent, and until so cancelled
or annulled it could not issue to another party any valid pat-
ent for the same land. United States v. Lughes, 11 How.
5'{)2§ Hughes v. United States, 4 Wall. 282 ; Moore v. Rob-
bins, 96 U. S. 530. This is also the view taken of the ques-
von in Michigan v. Flint and Pére Maorquette Railroad, 89
Michigan, 481, 494. 1In that case the prior patent of the
State was held to estop it from subsequently asserting title to
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the parcel of land conveyed, while its patent for the same land
was outstanding. But whether there is any technical estoppel
in the ordinary sense or not, it cannot be maintained that the
State can issue two patents, at different dates, to different par-
ties for the same land, so as to convey by the second patent a
title superior to that acquired under the first patent. Neither
can the second patentee, under such circumstances, in an action
at law be heard to impeach the prior patent for any fraud
committed by the grantee against the State, or any mistake
committed by its officers acting within the scope of their
authority, and having jurisdiction to act and to execute the
conveyance sought to be impeached.

The patent to the canal company is not shown to be void,
because the State acquired title to the parcel in question, if it
did so acquire it, under the swamp land grant, rather than
under the act of 1852. Neither the State nor its subsequent
patentee is in a position to cancel or annul the title which it
had authority to make, and which it had previously conveyed
to the canal company. The patent to the canal company did
not on its face, or by its terms, purport to convey only such
lands and such title as the State was entitled to under the
grant of 1832. On the contrary, it conveyed by accurate de-
seription the particular tract or parcel of land in controversy.
It is, therefore, wholly immaterial under which of the two
Congressional grants the State acquired its title to said lands.

The canal grant of 1852 did not by its terms make the State
a trustee, in any proper sense of the word, in reference to the
lands granted by that act; but if it did, the State, as a trustee,
made the selection of the lands covered by that grant, and in
that selection included the particular parcel in question, and
thereafter conveyed it to the canal company ; and having full
authority to so appropriate it, even if the title had previously
accrued to it under the swamp land act of 1850, its convey-
ance of the same to the canal company for a full and ade:
quate consideration cannot, upon any well-settled principle, be
held void either as to the State or any subsequent grantee
from the State. So that, independently of any question aris
ing upon the action of the court in excluding the parol evir
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dence to show that the premises in controversy were, in fact,
swamp land, it is clear, that under the facts in this case, the
defendant has shown a superior title to such premises, and
that the court below was correct in directing a verdict for it.
Our conclusion, therefore, upon the whole case is that the
judgment below should be Affirmed.

Mz. Justice Fierp did not hear the argument in this case
or take any part in its decision.

Mr. JusticE Brown, being interested in the result, did not
sit in this case and took no part in its decision.

THOMAS ». WESTERN CAR COMPANY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES
FOR THE NORTHERN DISTRICT OF ILLINOIS.

No. 196. Argued March 30, April 3, 1893, — Decided April 24, 1893.

A debt due from a railroad company to a car company for rental of cars
prior to the commencement of a suit to foreclose a mortgage on the road
and the appointment of a receiver, is held not to be a preferred debt,
having priority over the mortgage debt.

A similar debt acerued during the receivership is examined, and is settled
as to amount and allowed.

The car company in such case is not allowed interest.

After property of an insolvent passes into the hands of a receiver or of an

assignee in insolvency, interest is not allowed on the claims against the
fund.

Tus is an appeal from the decree of the Circuit Court of
the United States for the Northern District of Tllinois, in a
proceeding to foreclose a mortgage executed by the Peoria
and Rock Island Railway Company to secure its first mort-
gage bonds to the amount of £1,500,000.

The original bill was filed in October, 1874, by Veeder G.
Thomas, Daniel R. Thomas and Thomas B. Simpson, citizens
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of the State of New Jersey, as holders of certain mortgage
bonds, and on behalf of all of the holders of such bonds.
Among others it made the trustee in the mortgage given to
secure the bonds, and William R. Hamilton, Benjamin E,
Smith and William Dennison, defendants, and, beside setting
forth the default in the covenants of the mortgage, charged,
among other things, that these mortgage bonds were issued,
as it was represented, for the purpose of constructing and
equipping the said railroad, and that they were placed upon
the market for general sale by the firm of Turner Bros,
bankers, of the city of New York, who assumed and repre-
sented themselves to be the financial agents for the railway
company, and, as such agents, represented by pamphlets,
statements, and otherwise that the road of the said railway
company was a completed road, built by subscriptions to its
capital stock ; that the capital stock, amounting to 2,000,000,
had all been paid in; that the said road was open and being
operated successfully; and, finally, that the said bonds were
offered for sale by the said company for the purpose of plac-
ing upon the road the equipment necessary for the business
offered, and to construct cars, engines, depots, and machine-
houses, such as were required by the business of the com-
pany.

The bill charges that the complainants purchased and be-
came the holders of their bonds in reliance upon these repre-
sentations, and that the entire issue of bonds was sold by
Turner Bros. under like representations; that these represen-
tations were in fact false and fraudulent ; and that the officers
of the railway company and the defendants, Smith, Dennison,
and Hamilton, directed and authorized them to be made,
knowing them to be false. It is charged that in June, 1870,
while Hamilton was president of the railway company, a con-
tract was made with Smith and his associates for the con-
struction of the railroad, and that Dennison was one of the
associates of Smith in this contract ; that by the terms of the
contract Smith and his associates agreed to iron, depot, and
moderately equip with rolling stock the railway, and the rail-
way company was to deliver to him, for himself and associates
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$1,250,000 of the capital stock of the company, and the entire
$1,500,000 of the first mortgage bonds; that the $1,250,000
of the capital stock was immediately upon the making of the,
contract issued and delivered to Smith for himself and his
associates, being a large majority of all of the capital stock of
the company, and that Smith and Dennison and their associ-
ates thereby obtained absolute control of the management of
the railway company, and caused such officers and directors to
be elected as were friendly to their schemes and in their con-
trol; that the road was insufficiently constructed and insuffi-
ciently equipped on the part of Smith and his associates ; that,
desiring to sell the bonds, and having control of the manage
ment of the company, Smith and his associates fraudulently
caused the bonds to be offered for sale through Turner Bros.
as the financial agents of the railway company, and as for its
benefit upon the said representations, and that in fact the
bonds were not put upon the market and sold for the benefit
of the railway company, and it was not intended or expected
to use the proceeds thereof for the purpose of placing the
necessary equipment upon the road as was represented, but,
on the contrary, the entire proceeds of the bonds were received
by and divided among Smith and his associates, and that the
railway company has never had any other or greater equip-
ment of rolling stock than that furnished by Smith under his
construction contract before the sale of the bonds.

The bill charges further that in 1871, owning and control-
ling the capital stock of the railway company, Smith and his
associates caused Smith, Dennison, and Hamilton, and others
in their interest, to be elected directors, Hamilton to be elected
president, and Smith to be elected vice-president of the rail-
Way company, and that as such they continued to control the
affairs of the railway company down to the time of the filing
of the bill,

Among other charges of fraud in the bill it is charged that
Smith, Dennison, and others of the directors of the railway
company had caused the railway company to hire cars from
the Western Car Company at an exorbitant rate, and that
these contracts for the use of cars were made and continued
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by reason of the control of Smith and his associates over the
affairs of the railway company.

The bill sought a foreclosure of the mortgage and prayed
for the appointment of a receiver.

On the 23d of January, 1875, an order was entered appoint-
ing John R. Hilliard receiver of the Peoria and Rock Island
Railway Company and its property, and on the 1st of Febru-
ary, 1875, Hilliard, as receiver, went into the possession and
into the operation of the said railway. Hilliard remained in
control and operated the railroad until after its sale in 1877,
and until possession was delivered by him, under the order of
court, to the purchasers who had become organized as the
Rock Island and Peoria Railroad Company, and who have
ever since operated this railroad.

A decree of foreclosure was rendered on the 11th day of
January, 1877. It directed a sale to be made by the master
in chancery of the franchises and property of the railway
company. It contained directions as to the application of the
proceeds of the sale, ordering, among other things, that, after
payment of specific sums provided for, the balance should be
paid to the clerk of the court, who should apply the same,
under the direction of the court, first, to the payment of all
remaining claims of intervening creditors, as they should be
allowed by the court, and next to the payment of the bonds
and coupons secured by the mortgage, which should be out-
standing and unpaid. It authorized the master to receive
from the purchaser or purchasers, after payment of the sum
of $100,000 of the amount of his bid, for the balance of the
sum bid, in lieu of cash, outstanding and unpaid bonds and
coupons at such percentage as the court should direct on the
approval of the sale; and it authorized the purchaser or pur-
chasers of the property and franchises of the railway company
to reorganize under and by virtue of the provisions of the
charter of the said railway company, and to be invested with
all the rights, franchises, privileges, and powers of the said
railway company.

On September 17, 1877, an order was entered approving
the master’s report of sale, and ordering that the sale made
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to Ransom R. Cable for $550,000 be confirmed. The put-

. chaser Cable was directed by this order to deposit all such

bonds and coupons as he should desire to pay in on account

| of the purchase with the clerk of the court. The court also
L ordered that all petitioners for allowance of intervening claims
- complete their proofs of such claims by the 1st of October,

1877.
On the 14th of December, 1877, an order was entered by

. the court approving the report of the master, showing the

execution of a deed by him of the property under the fore-

- closure decree to the Rock Island and Peoria Railway Com-

pany, in pursuance of an order entered on the 11th of
December, 1877, and approving the deed, a copy of which is

- set forth in the order. This order also approved penal bonds
- in the sum of 100,000 each, payable to the clerk of the court,

for the use of whomsoever should become interested, one of

- such bonds being expressly conditioned for the payment to
- the Western Car Company of any amount which should be

found due to it, reciting the intervention of that company and
the claims asserted by it against the proceeds of the sale of
the property of the railway company.

The original Intervening petition of the Western Car Com-
pany in this cause was filed on the 11th of December, 1876.
It asserted that at the time of the appointment of the receiver
the railway company was indebted to the car company in the
sum of $35,106.49 and interest thereon, for car rentals under
contracts made between the railway company and the car
company. It also claimed the sum of $1500 under the terms
of these car contracts for the value of 2 box cars destroyed
by the railway company and not replaced. It claimed that
the furnishing of cars to the railway company under these
contracts was in the nature of supplies furnished to it by
me(?ns whereof the company had been enabled to transact its
[}Hsme"ss, and prayed that the receiver might be ordered to
Pay his indebtedness to the petitioner out of any moneys in his
hands or income received from the business of the railway
Company,

To this original petition were attached statements of account,
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a ghlblts,‘é( owing the amount claimed by the car company
ns @e railway company prior to the appointment of the
Q‘ecemep andaalso copies of two contracts between the car
coagxmy at@? the railway company, one bearing date March
<5 1872 4‘&1‘ the leasing of 70 box cars and 20 stock cars, the
ther b}’armg date October 1, 1873, for the leasing of 150 box
cars.

To this original petition answers were filed by both the
complainants in the original cause and the receiver. The
answer of the complainants in the original cause charged that
these contracts were fraudulent and void, for the reason that
at the time when they were made Benjamin E. Smith was the
owner of a large amount of the stock of the car company, and
its president and in control of its operations, and Hamilton
was the owner of a considerable portion of its stock, and the
remainder of its stock was owned and controlled by the
associates of Smith and Hamilton; that at the same time
Smith was the vice-president of the railway company and the
owner and holder of a great portion of its stock, and control
ling its operations through the officers and agents whom he
named and appointed, and Hamilton was the president of
the railway company; and that Smith, Hamilton, and their
associates owned and controlled the majority of its capitel
stock, and with their associgtes combined to defraud the
owners and holders of the first mortgage bonds, and made
these contracts for leasing cars for that purpose. The answer
further charges that the rental reserved by these contracts
was exorbitant, and that the fair rental for the cars in ques
tion did not exceed the sum of $10 per month per car, wheress
the contracts reserved a rental of $20 per month per car;
and that the car company received from the railway company
moneys to the amount of more than $76,000.

The answer of the receiver stated that the books of the railway
company showed credits to the car company for rental of cars
to the amount of $115,686.70, and payments made to the e
company prior to his appointment, amounting to $76,031. 70,
and that since his appointment he had paid over to the ¢
company, under the order of court, $6237.01. It alleged that
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the two cars were destroyed in the possession of the railway
company more than six months prior to his appointment, and
charged that the rental reserved by the contracts was extor-
tionate, and that the cars were not worth to the railway com-
pany and could not be made worth more than from $7 to $10
per month per car. The receiver also stated that he had not as
receiver used these cars under the said contracts, or in anywise
adopted, recognized or confirmed the contracts.

Both answers, that of the complainants to the original bill
and of the receiver, denied that the rental of the cars was in
the nature of supplies or that the car company should have
precedence or priority awarded to it over the bondholders.

On March 14, 1877, the car company filed its amended peti-
tion. In this it represented that when Hilliard was appointed
receiver the railway company was in possession of 240 cars
belonging to the car company under the two contracts. That
on June 11, 1875, the former contracts were modified and
changed by another contract made between it and the receiver,
by which it rented to the receiver 138 of these cars, and that
an additional clause was appended to that contract renting to
the receiver 56 other cars. The amended petition set out
verbatim this contract with the receiver and the additional
clause appended to it, and charged that the receiver continued
in possession and use of the 138 cars and the 56 cars, and
claimed that there was due from the receiver to the car com-
pany for the rental of these cars $15,281.34, with interest.

It is also claimed that the rental due for the use of its cars
by the receiver was in the nature of a current operating ex-
bense, and a lien on the road and its property superior to that
of the mortgage, and prayed that in case the fund in the hands
of the receiver should not be sufficient to pay these claims, the
payment thereof might be enforced as a first lien on the road
and property of the railway company, and paid out of the
Proceeds of any sale thereof. ;

To this amended petition were attached statements of rentals
charged to be due to the car company from the receiver.

On May 26, 1877, an order was entered, directing the
amendment to the petition of the car company, filed Marclh
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14, 1877, to be stricken out as an amendment to the petition
theretofore filed, and ordering that it stand as a petition
against the receiver, and giving the car company leave to file
a supplemental petition.

This supplemental petition was filed May 26, 1877. It
averred, as supplementary matter, that the receiver had noti-
fied the car company that he would not keep the 138 cars in
service after May 1, and that he had returned 88 of said cars,
and proposed returning the remaining 50; that the receiver
had neglected to keep the cars in repair, as provided in the
contract, and had returned them in bad order and out of re
pair; and that the car company had been obliged to put them
in the shops for repairs, and had thereby sustained large
damages.

That as to the 56 cars, and to the rental due on them, the
receiver had notified the car company that he did not, and
would not, recognize any liability to it for the use or rental
of the 56 cars.

On the 27th of June, 1877, the receiver filed his answer to
the amended petition of the car company, in which he stated
that when he toolk possession as receiver of the property of the
railway company only 135 of the 138 cars came into his pos-
session. That during the months of February and March,
1875, he used the 135 cars and paid the car company $12 per
month per car; that about April, 1875, he obtained leave from
the court to rent these cars at a rate not to exceed $10 per
month per car, and executed the agreement dated June 11,
1875, a copy of which is set out in the amended petition of the
car company.

That in April, 1877, he became satisfied that the cars so
rented could not be used to advantage at the rental of $10 per
month, and notified the car company that he should return
them on May 1, 1877, and that he did return them from time
to time, as collected.

That when he received these cars inte his possession as re-
ceiver they were in poor condition and out of repair, and he
was obliged to and did make large and extensive repairs on
them, and that he kept them and returned them in better re-
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pair than when he received them, and that they were in good
repair for use on said road.

As to the 56 cars the receiver stated that he did not receive
these cars from the car company, and did not agree with the
car company to pay it any rental for them, and never executed
and delivered to the car company the alleged writing in refer-
ence to the same ; that Mr. Ingersoll, who was his attorney and
the attorney of the car company, brought a replevin suit in the
United States Circuit Court for the Northern District of Illi-
nois against the Chicago and Northwestern Railway Company,
and under the replevin writ in that suit caused the 56 cars to
be seized, he and one"Whiting giving the bond necessary for
the obtaining of the writ, and, in order that the bondsmen
might have security to indemnify themselves upon their bond,
they kept these cars in their possession and obtained leave
from the receiver to store them on the side tracks held by him
as receiver; that it was afterwards agreed between Ingersoll
and the receiver that when the receiver should have occasion
to use more cars than he then had as receiver he might use
these 56 cars, paying the usual mileage rate of one cent per
mile run, when the replevin suit should be determined, but that
the cars should only be used for the local business of the re-
ceiver’s road, and should not be allowed to run or go off from
that road. The answer further stated that he had used the
cars to some extent under his agreement, and was ready to
account for such use when the replevin suit should be deter-
mined, and to surrender the cars at that time.

The answer further stated that in 1875 the general agent of
the car company was in Peoria, and that Ingersoll and this
general agent then expected the replevin suit to be decided
before the December following, and this agent desired, if this
Was done, to make some arrangement for renting these 56 cars
without being required to return them again to Peoria, and the
copy of the contract of June 11, 1875, belonging to the re-
celver, being then in the possession of Ingersoll, as the receiver’s
attorney, Ingersoll endorsed upon it the additional clause or
Memorandum, a copy of which the car company had set out in
1ls amended petition, and the receiver signed this as a memo-
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randum, but it was never given to or delivered to the car
company or any one for it, and never passed out of the control
of the receiver, and that the receiver had, and claimed to have,
no power or authority or intention to make any contract for
the rental of the said cars, and instructed his attorney not to
allow this memorandum to go out of his possession or to make
any contract in relation thereto, even if the replevin suit should
be decided, unless the court should first authorize the making
of such contract as to the said 56 cars. And the receiver
averred that the replevin suit had never been decided ; that he
had never had the full use of the cars; and denied that he
owed any rental thereon; and stated that he had never applied
for leave of court to make any contract for the rental of the 56
cars, because the circumstances under whicli such contract was
to be made had never arisen.

On July 8, 1877, the complainants in the original cause
filed an amended answer to the petition of the car company,
in which the car company asserted and asked for payment
of the balance due for rentals prior to the appointment of the
receiver. This amended answer sets out more strongly the
alleged fraudulent character of these car contracts between
the car company and the railway company.

It shows the construction contract on June 1, 1870, made
by the railway company with Benjamin E. Smith and his
associates; that Smith was the president of the car company,
and Dennison and others were associates of Smith in the con-
struction contract and in the car partnership and company;
that Smith and his associates received from the railway com-
pany 12,000 shares of its stock, which constituted a large
majority of the entire stock, and also received all of the first
mortgage bonds of the company ; that they caused these bonds
to be advertised for sale and procured their sale by means of
false representations, representing, among other things, that
the bonds were sold by the railway company for the purpost
of placing the necessary equipment upon its road, and that
complainants purchased their bonds relying upon these false
representations ; and they charged that in fact the bonds were
not held by the railway company nor were the proceeds thereof
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used in furnishing the equipment for its road, but were used
for the private benefit of Smith and his associates.

This amended answer further shows that about January 1,
1872, Smith and his associates united themselves together in
a partnership known as the Western Car Company, and that
Hamilton, who was then the president of the railway com-
pany, and Charles W. Smith, who had been appointed by
Benjamin E. Smith the general manager of the railway com-
pany, also became partners in this car partnership, and that
the partnership furnished the cars to the railway company
and made these contracts with it under these circumstances ;
that afterwards Smith and his associates and other partners
in the Western Car Company organized themselves into a
corporation under the laws of Delaware, but that this corpora-
tion was but a continuation of the partnership bearing the
same name, and was controlled, governed and directed by
Smith and his associates.

That during 1872 and until the 1st of February, 1875, Smith
and his associates controlled and dictated all the contracts
and business operations of the railway company ; that Hamil-
fou, its president, Benjamin E. Smith, its vice-president, and
all of its directors were chosen and appointed by Smith and
his associates ; that the contracts made and dictated by them
were fraudulent and void in equity; and that the amount
agreed by these contracts to be paid as rental was grossly
excessive.

They claimed further that the railway company had paid
to the car company for the use of its cars more than their use
Wwas worth; and that the car company should be precluded
from claiming any sum whatsoever as due for rental, and was
estopped from claiming to own the cars.

On October 16, 1877, which was after the time fixed by the
court, for closing proofs in all intervening claims, the car com-
pany filed a further amendment to each of its intervening
betitions. Tts original petition it amended by praying that
Whatsoever sum should be found due to it might be paid out
of the proceeds of the sale of the road. It also alleged that
the reasonable rental for all the cars named in each of its peti-
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tions, irrespective of any contract price, was, up to the end of
July, 1874, $20 per month per car, and from that time to the
appointment of the receiver $15 per month per car, and from
that time on at least such amount as is named in the contract
between it and the receiver. i

Its petition against the receiver it amended by charging
that at the time of the appointment of the receiver and of his
entry into the possession of the railway, he took possession of
100 cars which had been rented by it to the railway company,
and which were known as White Line cars; that the receiver
held these cars for some months and returned them some
time in March or April, 1875, in bad condition and out of
repair; and that the petitioner upon receiving them was
obliged to expend moneys in their repair.

It also charged, as to the 56 cars, that the replevin suit con.
cerning them had been decided by the court in favor of the
car company ; that since the receiver was appointed he had
held and claimed the right to hold these cars, pending the
replevin suit, and refused to pay rent for them; and it claimed
rental due for their use, amounting to $13,000. It also claimedl
that these 56 cars were badly out of repair, and so damaged
for want of ordinary necessary repairs that it would cost the
car company $9500 to put them in good repair.

Afterwards, and on October 31, 1877, it filed a petition
praying for an order directing the receiver to return the 56
cars, and on this petition the receiver was ordered to surrender
and deliver these cars to the car company.

On these issues a large quantity of evidence was offered
before the master by both parties.

The respondents claimed that the only amounts that were
in equity due to the petitioner, and should be allowed to it
from the fund in court, were the balance of rentals due from
the receiver on the 134 cars, $8789.86 ; the mileage earned by
the 56 cars, $3496.78; and the value of one car lost and not
returned by the receiver, $450 ; aking a total of $12,736.64.

The master’s report in this intervening cause, filed June 22
1885, found, as to the amount claimed as due from the rail-
way company prior to the receivership, that the question as to
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whether the contracts were fraudulent and void was “unim-
portant,” in view of “the practice of the court in cases of this
character to allow against the fund or the receiver claims of
this kind established by the testimony as reasonable and just,
which have accrued during the period of six months prior to
the appointment of the receiver, and during the receivership,
independent of any contracts which may have previously
existed, unless such contracts have been recognized and
adopted by the court” ; and that for the period of six months
prior to the receivership there was due the car company a bal-
ance of $2062.99. The master disallowed claims as to lost cars
and repairs on White Line cars.

As to the claims against the receiver, the master found the
car company entitled to the balance remaining unpaid of the
rental of the 135 cars, at the rate which the receiver had
agreed to pay, amounting to $8807.97. He also found under
protest the car company entitled to the sum of $14,046.55
paid out for repairing these cars after their return by the
receiver. As to this allowance for repairs, the report says:
“I have found it difficult to deal with this branch of the case
for the reason that while it appears that the bills which have
been presented for these repairs were actually paid by the
petitioner, it is also evident in many instances these repairs
were extravagantly conducted, and that in many respects they
were rendered necessary by their condition before they came
into the hands of the receiver, and there is much testimony in
the case showing this to have been the fact. It is also appar-
ent from the testimony that in many cases cars were practi-
cally rebuilt and renewed. Upon a very careful examination
of all the testimony bearing on this branch of the petitioner’s
claim, I find it impossible to separate items of this account in
such a way as to equitably charge this respondent with such
bortion of the repairs as he should be called upon to pay upon
the basis of the claim of the petitioner, although in my esti-
mation the effect of the testimony is to show that a credit at
least to some extent of the amount charged by the petitioner

tpon this item should be applied to the reduction of this
claim,”
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The master allowed the petitioner mileage on the 56 cars
up to December 1, 1875, and a rental of $10 per car per month
from then until they were surrendered, although, as he says,
“perhaps it (a contract as to these cars) was not finally con-
summated or delivered.” He also allowed $5650, the full
amount claimed as expended in repairing these latter cars,
though he finds that they came into the receiver’s possession
in bad condition, for the same reason which he had given as
to the claim for repairs to the 138 cars, that he was unable to
make an equitable distribution of this. The master disallowed
all claims for interest, and found the total amount of $43,816.69
due to the car company.

To this report exceptions were taken by the car company,
the complainants in the original bill, and the receiver, which
were argued before Mr. Justice Harlan in June, 1887, and on
August 29, 1888, his opinion in this intervening cause was
filed. 36 Fed. Rep. 808.

In this opinion the contracts between the car company and
the railway company are held to be fraudulent and void as
to the railway company. But the court holds that nevertheless
the car company is entitled to be reasonably compensated for
the use of its cars, without reference, however, to the con-
tracts.

As to what would be a reasonable compensation, the court
holds that “a fair compensation for the use of these
would be such amount as similar cars to be used in the same
manner and upon similar roads would commonly rent for in
the open market.”

The court then states the general principles which have
been established by the decisions of this court as to charging
the income of the receivership with the payment of certain
classes of liabilities of the railroad company incurred prior to
the receivership, and their payment from the proceeds of the
sale of the railroad prior to the mortgage indebtedness. It
holds that the six months rule, which is the general rule in the
Seventh Circuit, should govern, and finds the car company
entitled to $8162.99, as the balance due to it for the use of the
cars during the six months prior to the receivership, thus in-
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creasing by $6100 the allowance made by the master on this
branch of the case. ;

As to the claims against the receivership, the court found
that the receiver was chargeable with the rental of 138 cars,
instead of 135, as found by the master, amounting to $9667,
and with the $14,046.55 paid by the car company for repairs
on these cars. The court also allowed the car company the
rentals claimed for the 56 replevied cars, $12,857.32, though,
as the opinion states, ¢ with great difficulty.” It also allowed
the $5650.32 claimed for repairs of the replevied cars. The
total amount found due to the car company was $50,775.52,
and interest at six per cent was allowed on this sum from
June 22, 1885, the date of the filing of the master’s report.

On October 9, 1888, the final decree was entered, from
which the complainants in the original foreclosure suit prayed
and were allowed an appeal.

After the entry of the decree, Ransom R. Cable filed a peti-
tion, praying that the decree might be opened, and that he
might be made a party defendant thereto and to the interven-
ing cause, for the purpose of prosecuting an appeal therefrom,
or be allowed to prosecute an appeal from said decree in the
names of the complainants in the original cause. This petition
represented that a decree directing the sale of the railroad
property and franchises was rendered January 11, 1877, and
that at this sale under this decree the petitioner had become
the purchaser, and the sale to him had been confirmed, and he
had been ordered to pay into court on his bid all of the first
mortgage bonds held by him, and had deposited under this
order 1395 of the entire 1500 first mortgage bonds of said
company. On December 1, 1888, it was ordered that leave
be granted Cable to prosecute the appeal in the name of the
complainants to the original cause, and that this appeal should
become 3, supersedeas on his filing an appeal bond in the sum
of $80,000. The bond was therefore filed, and thereafter the
record on this appeal was brought to this court.

Mr. Charles M. Osborn and Mr. Samuel A. Lynde for
appellants,
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Mr. H. B. Hopkins and Mr. John M. Butler for appellee.

Mg. Jusrice Suiras, after stating the case, delivered the
opinion of the court.

The questions presented by this record for our determina-
tion arise out of objections by the appellants to allowances
made by the court below in favor of the Western Car Com-
pany, the appellee, and which company was permitted to
intervene in the foreclosure proceedings brought by the appel-
lants against the Peoria and Rock Island Railway Com-
pany.

The first contested question is as to the propriety of the allow:
ance of the sum of $8162.99 for the use of cars of the Western
Car Company for a period of six months prior to the receiver-
ship.

It cannot be said that in no case can indebtedness for neces-
sary supplies, which accrued before the appointment of a
receiver, be allowed priority to the mortgage bonds. It was
held in Miltenberger v. Logansport Railway, 106 U. S. 286,
311, that “many circumstances may exist which may make it
necessary and indispensable to the business of the road and the
preservation of the property, for the receiver to pay preéxist-
ing debts of certain classes, out of the earnings of the receiver-
ship, or even the corpus of the property.” It is, however,
added that “the discretion to do so should be exercised with
very great care. The payment of such debts stands, primae
Jacie , on a different basis from the payment of claims arising
under the receivership, while it may be brought within the
principle of the latter by special circumstances. It is easy to
see that the payment of unpaid debts for operating expenses,
accrued within ninety days, due by a railroad company sud-
denly deprived of the control of its property, due to operatives
in its employ, whose cessation from work simultaneously is to
be deprecated, in the interests both of the property and of the
public, and the payment of limited amounts due to other and
connecting lines of road for materials and repairs, and for un-
paid ticket and freight balances, the outcome of indispensable
business relations, when a stoppage of the continuance of such
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business relations would be a probable result, in case of non-
payment, the general consequence involving largely, also, the
interests and accommodation of travel and traffic, may well
place such payments in the category of payments to preserve
the mortgaged property in a large sense, by maintaining the
good will and integrity of the enterprise, and entitle them to
be made a first lien.”

This subject received further consideration by this court in
the case of Hneeland v. American Loan Company, 136 U. S.
89, 97, and where it was said: “The appointment of a re-
ceiver vests in the court no absolute control over the property,
and no general authority to displace vested contract liens.
Because in a few specified and limited cases this court has de-
clared that unsecured claims were entitled to priority over
mortgage debts, an idea seems to have obtained that a court
appointing a receiver acquires power to give such preference
to any general and unsecured claims. It has been assumed
that a court appointing a receiver could rightfully burden the
mortgaged property for the payment of any unsecured indebt-
edness. Indeed, we are advised that some courts have made
the appointment of a receiver conditional upon the payment
of all unsecured indebtedness in preference to the mortgage
liens sought ¢o be enforced. Can anything be conceived
which more thoroughly destroys the sacredness of contract
obligations? “One holding a mortgage debt upon a railroad
has the same right to demand and expect of the court respect
for his vested and contracted priority as the holder of a mort-
gage on a farm or lot. So, when a court appoints a receiver
of railroad property, it has no right to make that receivership
00n.ditional on the payment of other than those few unsecured
claims which, by the rulings of this court, have been declared
to have an equitable priority. No one is bound to sell to a
Pa}ll'oad company, or to work for it, and whoever has dealings
With a company when property is mortgaged must be assumed
to have dealt with it on the faith of its personal responsibility,
and not in expectation of subsequently displacing the priority
of the mortgage liens. It is the exception and not the rule
that such priority of liens can be displaced.” And, accord-
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ingly, all claims for rental of cars prior to the appointment of
the receiver were disallowed.

Tested by the principles asserted in these cases, the claim
for car rental that had accrued prior to the receivership cannot
be maintained, but should have been disallowed.

The case of a corporation for the manufacture and sale of
cars, dealing with a railroad company, whose road is subject
to a mortgage securing outstanding bonds, is very different
from that of workmen and employés, or of those who furnish,
from day to day, supplies necessary for the maintenance of the
railroad. Such a company must be regarded as contracting
upon the responsibility of the railroad company, and not in
reliance upon the interposition of a court of equity.

In the present case it appears, in the contract between the
car company and the railroad company, that the former
reserved the express right to terminate the contract and
demand possession of the cars forthwith upon any failure by
the railroad company to promptly pay the interest or the prin-
cipal of any of its bonds or other liabilities. Such a provision
shows that the car company was aware of the existence of the
outstanding bonds, and protected itself by other methods than
relying upon the possible order of a court which might
appoint a receiver. Moreover, it appears in thig case that the
principal officers of the car company were in control of the
railroad company and its operations, and must be treated as
having full notice of the financial condition of the railroal
company, and as having leased the cars to it in reliance upon
its general credit, rather than in expectation of displacing the
priority of the mortgage liens.

The item of $9667, allowed for a balance of rental of cars
that accrued during the receivership from February 1, 1875,
to the surrender of the cars, appears to us to come fairly
within the doctrine of this court as a proper allowance.

The next contested claim is for $12,857.32, allowed by the
court below for rental of the 56 cars which had been replovied
by the Western Car Company from the Chicago and North-
western Railroad Company, and placed in the control of the
receiver of the Peoria and Rock Island Railway Company.




THOMAS ». WESTERN CAR COMPANY. 113

Opinion of the Court.

It is contended by the appellants that these cars were not
necessary for the use of the receiver, and were put in his
custody as a matter of convenience for the car company, and
that, at any rate, the amount charged for their use, and allowed
by the court below, was excessive. They claim that a mileage
charge for the actual use of the cars would be an equitable
allowance. The evidence upon this branch of the case is
conflicting and confusing. The learned judge of the court
below, in his opinion, says: * Looking at all the circumstances,
I am of opinion that the endorsement by the receiver on the
agreement of June 11, 1875, signed by him, that the 56 cars
delivered to him, ‘being the cars replevied from the Chicago
and Northwestern Railroad Company, shall be retained by
him “upon the same terms set forth’ in the above agreement,
‘commencing on the first day of December, 1875, should turn
the scale, and as the terms of the agreement of June 11, 1875,
were not unreasonable, and as the endorsement was one which
the receiver might reasonably have made in the interest of a
fair administration of the property in his hands, T approve the
finding of $12,857.32 as the rental of the replevied cars while
they were under the control of the receiver.”

Our conclusion, reached with some difficulty, and after a
careful consideration of the evidence, is to accept the views of
the court below, and to allow this claim.

The next matters of contention are the allowances made by
the court below on account of repairs of the rented cars, being
$14,046.55 for repairs on the 138 cars rented under the agree-
ment of June 11, 1875, and $5650.32 for repairs on the 56
replevied cars.

Itishould be observed that the sums so allowed were not for
Tepairs made by the receiver, but for moneys expended by the
¢ar company in rebuilding and repairing the cars after they
ere surrendered to the car company by the receiver. By the
contract between the receiver and the car company it was
Provided that the former should keep the cars in good repair
1or use on the road. Iilliard, the receiver, testified that the
condition of the cars, when he was appointed, was very poor,

and in this he was corroborated by other witnesses. He also
VOL. cCXLIX—8
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states that when they were delivered up to the car company
they were in as good condition as, and better than, when he
received them. Mozier and Doyle, who were familiar with
their condition when the receiver took possession of them, and
who had made repairs on them while the receiver used then,
testified that the condition of the cars was better when
delivered up than when they came into the hands of the
receiver.

There is, however, testimony on behalf of the car company
to the contrary. Our consideration of the conflicting evidence
brings us to the conclusion that the car company is entitled to
an allowance on account of repairs, but not to the amount
awarded by the couart below. The master reported on this
subject as follows: “ I have found it difficult to deal with this
branch of the case, for the reason that while it appears that
the bills which have been presented for these repairs were
actually paid by the petitioner, it is also evident that in many
instances these repairs were extravagantly conducted, and that
in many respects they were rendered necessary by their con-
dition before they came into the hands of the receiver. Itis
also apparent from the testimony that in many cases cars were
practically rebuilt and renewed.” And in respect to the 5
replevied cars he says: “It is apparent from the testimony
that these cars were received in bad condition, after having
been used for two or three years by the railroad, from which
they appear to have been taken by the receiver, partly, at
least, upon the suggestion and for the accommodation of the
petitioner.”

He further reported that he found it impossible from the
testimony to determine to what extent the respondent was
liable for the payment of this charge, and that he was unable
to make what might finally be regarded as an equitable dis
tribution of this liability, and was, therefore, obliged to charge
the respondent with the full amount of the payments showt
to have been made on this account. If, indeed, it was impos
sible, under the evidence, for the master to discriminate be
tween what was expended to put the cars into running order
for use, as stipulated for in the contract, and the amount
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expended in rebuilding the cars, it may be that the proper
conclusion would have been to disallow the claims altogether.
However, we are not disposed either to allow the claims for
repairs in full, or to refuse wholly to regard them. We agree
with the court below in thinking that the contract bound the
receiver to keep the cars in good running order, and if he did
not do so, to be charged with what was reasonably expended
by the car company on that behalf after they were surrendered.
Our examination of the evidence leads us to the conclusion
that some allowance is properly chargeable against the re-
ceivership on this account.

In fixing the amount of such an allowance we do not find
ourselves wholly left to conjecture. Theodore Mozier, the
master mechanic of the Peoria and Rock Island Railroad
Company, certified that he made an inspection of 138 of these
cars at the time they were surrendered to the car company
by the receiver, and he estimated that the sum of $994.20
would suffice to put them in fair running order. James Doyle,
who was for some years in the employ of the Peoria and
Rock Island Railway Company, and afterwards in that of the
receiver, in the car shops, assisted Mozier in inspecting these
cars. He states that, in his opinion, the cars were in poor
condition when they came into the hands of the receiver and
were in better condition when surrendered by him. He gave
a detailed statement of repairs put upon these cars while in
possession of the receiver, amounting to $1440. The testimony
on the part of the car company consists chiefly ot evidence of
the amounts actually paid for repairs and reconstruction of
the cars after they were surrendered. But it fails — indeed,
does not pretend to try — to show how much of such pay-
ments was due to the original condition of the cars and how
much to the wear and tear while in the hands of the receiver.

It is affirmatively found by the master that, in many in-
stances, the repairs were extravagantly conducted; that in
Many cases the cars were practically rebuilt and renewed :
and that in many respects the repairs were rendered necessary

by their condition before they came into the hands of the
receiver,
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We think it is clear that the object and scope of the repairs
put upon the cars was not merely to put them in running
order, but to renew them, so as to put them in a condition
acceptable to a new lessee. The expenditure for such repairs
is shown to have been about $100 per car; and it was testified
by General Huidekoper, a witness on behalf of the car com-
pany, and a person of large experience in such matters, that
the cost of a general overhauling and rebuilding of cars is
from $50 to $80; and that §36 a year for ordinary repairs
and $80 every two years for general repairs would keep the
cars in good order.

Assuming, then, that the proportion of the amount shown
to have been expended in the renewal of these cars was §80
per car, and the rest in ordinary repairs of the kind contem-
plated by the contract, and deducting from the claims as made
for the entire number of the cars, to wit, $19,695, the estimated
cost of reconstruction, as certified to by Huidekoper, $13,920,
there remains the sum of $5775, representing ordinary repairs,
and to that extent we approve the decree of the court below
in allowing for repairs.

The final matter of contention is the allowance of interest.
We think the court below was plainly right in rejecting the
car company’s claim for interest based upon the statute of
Illinois, prescribing interest at the rate of six per cent per
annum for moneys after they become due on “any bond, bill
promissory note or other instrument of writing.” But the
learned judge was of opinion that some allowance of interest
should be made, because of what he deems to have been a vex
atiousand unreasonable delay in the payment of what was justly
due the car company. As against this view of the case it B
urged that the delay was occasioned by resisting demands made
by the car company, which the result of the litigation shovs
were excessive, if not extortionate.

We cannot agree that a penalty in the name of interest
should be inflicted upon the owners of the mortgage lien for
resisting claims which we have disallowed. As a general rule
after property of an insolvent passes into the hands of a1
eeiver or of an assignee in insolvency, interest is not allowed o1
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the claims against the funds. The delay in distribution is the
act of the law ; it is a necessary incident to the settlement of
the estate. Williams v. American Bank, 4 Met. 317, 823;
Thomas v. Minot, 10 Gray, 263. We see no reason in depart-
ing from this rule in a case like the present, where such a
claim would be paid out of moneys that fall far short of paying
the mortgage debt.

We, therefore, reverse the decree of the court below in the
particulars hereinbefore mentioned, and remand the record
with directions to modify the decree in accordance with this
opinion.

Reversed.

DOBSON ». CUBLEY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE SOUTHERN DISTRICT OF NEW YORK.

No, 206. Argued April 10, 11, 1893. — Decided April 24, 1893.

The inventions protected by letters patent No. 203,604, granted to Charles E.
Dobson, May 14, 1878, or by letters patent No. 249,321, granted to Henry
C. Dobson, November 8, 1881, both for improvements in banjos, exhibit
patentable novelty ; but they are not infringed by instruments constructed
according to the specification and claims in letters patent 253,849, granted
to Edwin I. Cubley, February 21, 1882.

[N equity to prevent the infringement of letters patent. The
case is stated in the opinion.

Mr. Arthwr 8. Browne, (with whom was Mr. Albert Com-
stock on the brief,) for appellant.

Mr. Howard Henderson for appellee.

M. Justice Smiras delivered the opinion of the court.

'I'.‘his case comes here on appeal from the Circuit Court of the
United States for the Southern District of New York, whose
decree dismissed complainant’s bill charging the defendants




118 OCTOBER TERM, 1892.
Opinion of the Court.

with infringing letters patent of the United States, No. 203,604,
granted to Charles E. Dobson, May 14, 1878, and letters patent
No. 249,321, granted to IHenry C. Dobson, November 8, 1881,
both being for improvements in banjos.

The bill discloses that the several letters patent, so as afore-
said issued to Charles E. Dobson and to Henry C. Dobson, by
certain assignments in writing, became vested in the complain-
ant, Catharine L. Dobson, and avers an infringement by the
defendants E. I. Cubley and George Van Zandt of her rights
under said letters patent.

The defendants, by their answer, admit that letters patent
were issued as alleged in the bill to Charles E. Dobson and
Henry C. Dobson, but deny that said patentees were original
inventors of the devices described therein, and allege that each
of the combinations or devices claimed in said several letters
patent was a mere aggregation of mechanical features well
known in the art, and hence contend that the claims for said
devices should be declared null and void.

The answer further sets up that the defendant Edwin L
Cubley was himself the original inventor of certain improve-
ments in banjos and other musical instruments, for which
letters patent No. 253,849 were, on the 21st of February, 1882,
granted to him, under which the defendants were carrying on
the manufacture and sale of banjos, and denies that such manu-
tacture and sale were infringements of any supposed or alleged
rights of complainant as assignee of the several letters patent
described in the said bill.

Replication was duly filed, testimony taken, and, after hear-
ing, the decree dismissing the bill of complaint was rendered.

The banjo is described as a musical instrument of the guitar
class, having a neck with or without frets, and a circular body
covered in front with tightly-stretched parchment. It has
from five to nine strings, of which the melody string, the
highest in pitch, but placed outside of the lowest of the others,
is played by the thumb of the performer. As in the guitar,
the pitch of the strings is fixed by stopping them with the
left hand while the right hand produces the tone by plucking
or striking. (The Century Dictionary, article, Banjo.)
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The banjo of the Charles E. Dobson patent contained a
dome-shaped ring, composed of metal, interposed between the
parchment and a wooden rim, and what is claimed as new is
this dome-shaped ring, in combination with the wooden rim
and parchment head. The advantages claimed are that the
rounded shape of the ring causes less wear of the parchment
head than the more angular corner or edge previously in use,
and that such combination materially improves the tone or
resonance.

The banjo of Henry C. Dobson has also a metal ring, but
the ring is formed with two downwardly-projecting flanges,
interposed between the parchment head and a rim composed
of wood and metal. The outer flange passes down outside of
the ring, and the inner one projects down inside the ring, and
is free from contact with other parts of the instrument, so
as to be capable of unrestrained vibration, and it is claimed
that the effect is to give a clear, bell-like ringing tone to the
Ingtrument,.

The ring is an element of both of the Dobson patents, and
its peculiar form is essential in each invention in producing
the bell-like notes which are characteristic of the instruments.
These effects are varied in each by the dimensions and form
of the ring, and in the Henry C. Dobson patent _the flanges
and the combination of wood and metal in the rim are dis-
tinctive features.

The Cubley banjo has no ring. The parchment rests di-
rectly on the rim, as was the case with the old form of banjo.
The device claimed as new is in making the shell entirely of
§heet metal, and the advantages claimed are, first, mechanical,
I strengthening the shell by shaving it so that the strain of
the parchment will come upon the metal in the line of its
greatest resistance, and thus maintain the shape of a true
cirele; secondly, in beautifying the appearance of the shell by
covering from view the internal attachments by which the
straining device is fastened upon the outer side, and providing a
coutinuous surface unbroken and with rounded corners, capable
of being finely and easily polished ; and thirdly, to strengthen
and render more melodious the tone of the instrument.
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Conceding that the Dobson devices involve a patentable
novelty, we are of the opinion that the Cubley patent does
not infringe either of these, as it has no ring upon which the
parchment rests. In the Cubley banjo the parchment rests
directly upon the rim, which consists of a metallic shell
formed by turning over both edges of a piece of sheet metal
and constituting a hollow rim or case, the effect of which is to
impart a different musical quality to the instrument. This
difference is doubtless accentuated by discarding altogether
the wooden rim of the Dobson banjo. The devices are so dis-
similar in their design and functions that we are of the opinion
that the latter cannot be deemed an infringement of the former.

These differences in mechanical structure result in a notice-
able difference in the tones of the instruments, so much so as
to call for a different kind of trade.

Arthur C. Fraser, the complainant’s expert, admits that in
the Dobson patents the ring and rim are two distinct parts,
while in the defendant’s banjo they are actually integral. He
claims that this feature of construction necessitates that the
rim should be of metal, which, as compared with a wooden
rim, gives the instrument what he calls “an inferior quality of
tone.” He says that, “assuming that both banjos were made
of the same grade of excellence, so far as workmanship and
finish are concerned, it seems to me that the Dobson banjo
would be considerably superior to the defendant’s banjo in the
fact chiefly that it is constructed with a wooden rim, whereas
defendant’s banjo has a metal rim. The rim of a banjo ises
sentially its sounding box, and it is well" known that wood is
more resonant, and is in every way a better material for a
sounding box than metal, giving a louder sound and a fuller,
deeper and richer quality than is given out by metal. A
metal sounding box gives out a light, thin, wiry or tinny
sound as compared with the full, sonorous vibration resulting
from a wooden sounding box.” He further says: “ A brass
plate as thick as that in the ring in the Dobson banjo would
give a much louder and clearer ringing tone than a similall'
plate made as thin as the flange of the ring in the defendants
banjo. . . . The sound produced by the Dobson banjos
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much louder, and the tone more full, clear, resonant and bril-
liant than that of defendant’s banjo, which is comparatively
weak, colorless, and sharp or tinny.”

William Becker, an expert called by the defendant, testified
that “I think the Dobson banjos are more adapted for large
audiences, ball-rooms, theatres, etc., while the Cubley banjo
would better meet the trade for home amusement and parlor
use.”  And again: “It is well known that wood-rim banjos
covered with metal have a sharp, shrill tone, where a hollow-
shell rim will give a metal tone.”

George Van Zandt, a witness for the defendant, testified
that “ the tone of a banjo is a very essential feature in refer-
ence to its value as a musical instrument, but there are various
kinds of tones, and for some uses one kind may be preferred to
another, and for other uses, wice versa. For a concert room a
strong, loud tone is desirable, and for a smaller room a soft
and mellow tone would be preferred. The tone of the Dobson
banjo is a loud, strong one, especially in the high notes. The
one of the Cubley banjo is softer and more enduring, especially
in the lower notes. For accompaniment and for use in the
parlor by amateurs, probably the Cubley banjo would be pre-
ferred. By professional players, for brilliant effects, perhaps
the Dobson banjo would be the best.”

Without expatiating on this « strange difference twixt
tweedle-dum and tweedle-dee,” we think we see in the testi-
mony of the respective witnesses on the merits of their favor-
ite instruments a recognition of an obvious difference in the
quality and characteristics of their tones. Differing, then, as

we have seen they do, in their mechanical devices and in the

material of the sounding boxes, and in the quality and character
of their musical effects, we conclude that the Cubley banjo can-
not be deemed an infringement of either of the Dobson banjos.

The contention that the Dobson banjos exhibit no patent-
able novelty has not been much pressed. At all events, we
think that their additional devices are obvious improvements,
and justify the granting of letters patent.

As the court below reached the same conclusion, 39 Fed.
Rep. 276, its decree is Affirmed.




OCTOBER TERM, 1892.

Syllabus.

CAIRO w». ZANE.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THR

SOUTHERN DISTRICT OF ILLINOIS.

No. 210. Argued April 13, 14, 1893. — Decided April 24, 1893.

In accordance with a previous resolution of the city council of Cairo, Illi-

nois, an election was duly held there on the 28th of May, 1867, “for
the purpose of voting upon the question of the city’s issuing $100,000 in
twenty-year bonds, drawing eight per cent interest, as a subscription to
the capital stock of the Cairo and Vincennes Railroad ”; and it was, by
a vote of 695 to 1, “declared to be the wish of the people that the said
sum of $100,000 be so subscribed.” Such subscription was accordingly
made. In November following the railroad company and the city
further agreed that the railroad company should commence work within
six months and push it with dispatch; that the city should issue its
bonds to the amount of $50,000, when the road should be completed to
the boundary line between Alexander and Pulaski Counties, and a like
amount when it should be completed to the boundary line between
Pulaski and Johnson Counties, and that each amount when issued should
be delivered to the railroad company in exchange for a like amount of
its stock; and that the city should, as each issue of stock was made,
sell it to the railroad company for the sum of $2500 in bonds of the city.
In July, 1871, an ordinance was passed authorizing this contract to be
carried out; and in December, 1872, the city, by its trustee, delivered to
the railroad company bonds to the amount of $100,000, the company
delivered to the trustee for the city certificates of stock to the like
amount and bonds of the city to the amount of $5000, and the trustee
thereupon transferred the certificates of stock to the company. The
mayor of the city then, on the 14th of December, 1872, reported to the
auditor of the State of Illinois an issue of bonds of the city to the amount
of $95,000 for subscriptions to the stock of the railroad company, and
the bonds were certified by the auditor as registered pursuant to the 1aws
of Illinois, *“to fund and provide for paying the railroad debts of
counties, townships, cities and towns.” The bonds were sold by the
company and passed into the hands of innocent holders for value. The
city having failed to pay the coupons on said bonds as maturing, one of
the holders brought suit to recover the same. Held,

(1) That the executed agreement on the part of the city to subscribe
for stock, and on the part of the company to receive bonds in pay-
ment therefor, was not affected by the further act of the city in
parting with its stock to the company in consideration of a return
of a portion of the bonds; and that whatever wrong might have
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been committed by the city council in the latter transaction, did
not vitiate the bonds issued under the former, after they had
passed into the hands of a bonra fide holder;

(2) That, as the statute of the State had provided for the registry of
municipal bonds in such cases and a certificate thereof, such cer-
tificate should be held to be sufficient evidence to a purchaser of
the existence of the facts, upon which alone the bonds could be
registered ;

(8) That the bonds were valid in the hands of a bona fide holder;

(4) That under the laws of Illinois, governing the issue, the city had the
power to make the bonds payable in New York;

(6) That under the settled rule in Illinois the coupons drew interest
after maturity.

Ox August 3, 1883, defendant in error commenced suit in
the Circuit Court of the United States for the Southern
District of Tllinois, on certain coupons attached to bonds
issued by the city of Cairo, plaintiff in error. After answer
had been filed a trial was had, which resulted in a judgment
in favor of plaintiff for $8556.36. This judgment was entered
on February 27, 1888, and to reverse such judgment the city
sued out a writ of error from this court.

The facts as developed in the case are these: On May 28,

1867, a resolution passed the city council of the city of Cairo,
ordering a special election “for the purpose of voting upon
the question of the city issuing $100,000 in twenty-year bonds,
drawing eight per cent interest, as a subscription to the
capital stock of the Cairo and Vincennes Railroad.” An
election was duly had, at which 695 votes were cast in favor
of thg subscription and one vote against. At a meeting of the
cougcﬂ on July 1 the vote was canvassed, and a motion
carried “ that it be declared the wish of the people that the
S@ld sum of $100,000 be so subscribed.” On November i
1867, the journal of the proceedings of the city council
contains this record :
i “.A proposition was received from the Cairo and Vincennes
g}lroad Company proposing to purchase from the city of
Cairo the $100,000 capital stock of said company subscribed
by said city, accompanied by the following contract for
consideration, viz, : 5

“This contract, made and entered into by and between the
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city of Cairo, Illinois, party of the first part, and the Cairo
and Vincennes Railroad Company, party of the second part,
witnesseth : '

“That whereas heretofore, to wit, on the first day of July,
1867, by a vote of the electors of the city of Cairo, Illinois, at
an election held in said city, the mayor and city council of
Cairo were authorized to make a subscription of one hundred
thousand dollars to the capital stock of the Cairo and Vin-
cennes Railroad Company, and to pay for said stock in bonds
of the city of Cairo of the denomination of five hundred
dollars, with the bonds to run for twenty years and to bear
interest at the rate of eight per centum, payable half yearly,
on the first days of January and July of each year, in the
city of New York, said city of Cairo being required by the
laws of this State to issue instalments of said bonds from
time to time, as assessments may be made upon said stock by
said railroad company ;

“ And whereas the said railroad company proposes to
guarantee that work on said road shall be commenced at
Cairo within six months from the date of this contract, and
that the construction of the road-bed and laying the track
from Cairo mnorthward shall be pushed with reasonable
dispatch, and also to release the city of Cairo from the oblige-
tion to issue any part of said bonds until said railroad shall
be built from Cairo to the boundary line between Alexander
and Pulaski Counties, and also to purchase of the city of
Cairo the stock to be issued to said city upon the delivering of
the city bonds aforesaid, it is therefore hereby stipulated and
agreed by and between the parties aforesaid as follows:

« ArmicLe 1. The party of the second part agrees that work
on said road shall be commenced at Cairo within six months
of the date of this contract, and that the construction of the
road-bed and laying of the track from Cairo northward shall
be pushed with reasonable dispatch.

“ ArricLe 2. The party of the second part agrees that, instead
of the city of Cairo issuing bonds in payment for stock upor
assessments made from time to time by said railroad company,
the city of Cairo shall issue fifty thousand dollars of bonds
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and deliver the same to said company in payment for stock
when the track of said road shall have been laid to the bound-
ary line between the counties of Alexander and Pulaski
and cars shall have run thereon, and the said city shall issue
fifty thousand dollars of bonds as aforesaid and deliver the
same to said company in payment for stock when the track
of said company shall have been laid and cars shall have
run thereon from the city of Cairo through Pulaski County
to the boundary line between that county and Johnson
County, Illinois.

“ ArricLe 3. The party of the first part hereby agrees to
issue the fifty thousand dollars of bonds of the city of Cairo
in payment for fifty thousand dollars of stock of said Cairo
and Vincennes Railroad Company, and deliver said bonds to
said company whenever the railroad track of said company
shall be laid from Cairo to the boundary line between
Alexander and Pulaski Counties and cars shall have run
thereon ; and also to issue fifty thousand dollars of said bonds
in payment for stock as aforesaid, and deliver the same to
said company whenever the railroad track of said company
shall have been laid from the city of Cairo to the boundary
line between Pulaski and Johnson Counties and cars shall
have run thereon. :

“ ArmioLE 4. And whereas the early construction of said
road is of vast importance to the city of Cairo, therefore, in
consideration of the stipulations made by the party of the
second part in articles first and second of this contract and in
consideration of the sum of five thousand dollars to be paid
by the said party of the second part as hereinafter stated, the
party of the first part hereby agrees to sell and transfer to
said party of the second part the one hundred thousand dol-
lars stock of said railroad company to be issued to the city of
Cairo, Illinois, in payment for one hundred thousand ecity
E?nds, at and for the sum of five thousand dollars, as follows :
W Ifen fifty thousand dollars of the stock of said company shall
be issued to the city of Cairo, the party of the first part agrees
to transfer and assign the same to the party of the second part
on payment of twenty-five hundred dollars in Cairo city bonds,
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and when the fifty thousand dollars of the stock of said com-
pany shall be issued as aforesaid the party of the first part
agrees to transfer and assign the same to the party of the
second part on payment of twenty-five hundred dollars in
Cairo city bonds.

“ Alderman Baker then offered the following resolution,
viz. :

« Resolved, That the contract between the city of Cairo
and the Cairo and Vincennes Railroad Company this evening
laid before the city council by the president of said company
be, and the same is hereby, approved, ratified, and confirmed by
the city council of the city of Cairo, and that the proper city
officers be, and are hereby, authorized, empowered, and in-
structed to sign, seal, and execute said contract for and in
behalf of the city.

“ Alderman Vincent moved that said resolutions be adopted ;
which motion was carried by the following vote, viz. :

“Ayes — Baker, Halliday, Hamilton, Lansden, Redman,
Rittenhouse, Vincent and Webb.

“Nays — None.”

On July 22, 1871, this ordinance was passed :

“ An ordinance to authorize the subsecription of $100,000 to
the Cairo and Vincennes Railroad Company, and for other
purposes.

“Whereas by an agreement entered into between the Cairo
and Vincennes Railroad Company and the city of Cairo, and
approved by the city council November 25, 1867, it is pro-
vided that the stock, amounting to $100,000, to be issued by
the Cairo and Vincennes Railroad Company to the city for
the subscription of that amount should be sold by the city
to the said company upon certain conditions as expressed in
said contract ; and whereas it is understood that said company
are willing to extend the time for the issue of said bonds and
the commencement of the payment of interest on the same:
Therefore,

“ Be it ordained by the city council of the city of Cairo—

“Sgc. 1. That the mayor of the city be, and is hereby,
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authorized and instructed to subscribe on behalf of the city of
Cairo to the capital stock of the Cairo and Vincennes Railroad
Company in the sum of one hundred thousand dollars, said
subscription to be payable in bonds of the city, as hereinafter
provided for; that the mayor, city clerk and city comptroller
be, and they are hereby, authorized and instructed to have
prepared and to sign and seal bonds of the city to the amount
of one hundred thousand dollars, to be issued to said railroad
company, said bonds to be in such sums as the said company
may desire, to bear interest at the rate of 8 per cent per
annum, and to be payable twenty years after the date thereof,
with coupons attached for the payment of the interest semi-
annually on the same ; that the mayoris hereby authorized and
instructed to take charge of said bonds when prepared and
signed, sealed, and ready for delivery, and is authorized
and instructed to deliver the same to some responsible bank-
ing, loan or trust company, trustee or trustees, located or resid-
ing in the city of New York or elsewhere, as may be agreed
upon by him and said railroad company, said bonds to be held
by said banking, loan or trust company, trustee or trustees, in
escrow, and to deliver up to the said Cairo and Vincennes
Railroad Company when the said Cairo and Vincennes rail-
road has been constructed, that is to say, has been put- in
good ordinary running order from the city of Cairo, Illinois,
to the city of Vincennes, Indiana, and the cars shall have
run thereon, and not before, provided work on said road shall
be resumed by or before October 1st next, and said road shall
be finished by or before the first day of August, 1873 ; and
provided also that the interest accruing on said bonds
previous to their delivery to said railroad company shall not
enure to the benefit of said railroad company, but the coupons
for all accrued interest shall be detached from said bonds
previous to their delivery to said railroad company, and be
refurned to said city of Cairo, so that interest shall not be
Paid or acerued to said railroad company before the time when
sid company shall be entitled to receive said bonds according
to the condition herein expressed.

“Skc. 2. It shali be and it is hereby made the duty of the
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banking, loan or trust company, or trustees which shall be
chosen or selected to hold such bonds, as hereinbefore pro-
vided, to deliver up the said bonds to said railroad company
upon the said company’s issuing to said city and delivering to
said trustee one hundred thousand ($100,000) dollars of paid-up
stock in said railroad company, which said stock the said
trustee is hereby authorized and directed to sell to said rail-
road company for five thousand dollars ($5000) of Cairo city
bonds, so as thereby to carry out the provisions of the agree-
ment entered into November 25, 1867, by and between said
city and railroad company.

“ Approved July 22, 1871. Joun M. Lanspex, Mayor.
“ Attest: M. J. Howvrey, Clerk.”

On January 6, 1873, these proceedings were had :

“The finance committee also reported that they had re-
ceived from A. B. Safford, trustee, five bonds, numbered from
96 to 100, inclusive, for $1000 each, issued in favor of Cairo
and Vincennes Railroad Company, and also 100 coupons
detached from said bonds before being transferred to said
railroad company. The committee reported that they had
destroyed said bonds by burning, and asked that their action
be approved.

“ Alderman Safford moved that said report be received and
the action of the committee sanctioned. Carried.

“ A communication was read from A. B. Safford, trustee,
stating that he had, on the 4th day of December, delivered to
the Cairo and Vincennes Railroad Company one hundred
thousand dollars in bonds of the city of Cairo, from which he
previously detached all the January, 1873, coupons, (subject to
the order of the city;) that in return he received from said
railroad company (a certificate) for one hundred thousand
dollars paid-up stock of said company, and in accordance with
the provisions of ordinance 119, approved July 22, 1871, he
had transferred said stock to said railroad company and
received from said company therefor five thousand dollars in
said bonds. Said trustee further stated in his communication
that as he had detached all the January 1, 1873, coupons, the
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company is entitled to sixteen days’ interest, amounting to
$337.82.

“ Accompanying said communication was a copy of a receipt
of Councilman Wood, chairman of the finance committee, for
said five thousand dollars in bonds and for said detached
coupons, a copy of a receipt of the Cairo and Vincennes
Railroad Company, by Edward F. Winslow, attorney-in-fact,
for said one hundred thousand dollars in bonds, and also
a copy of a sworn certificate of E. F. Winslow, of the firm of
Winslow & Wilson, and Charles O. Wood to the effect that
on the 13th day of December, 1872, a through train passed
over the Cairo and Vincennes railroad from the city of Vin-
cennes to the end of the track at Cairo.”

On December 14, 1872, the mayor of the city furnished to
the auditor of the State of Illinois the following certificate
of registration :

s “Certificate of Registration.
“Srate orF Irnivors, CouNTY OF ALEXANDER.
“Crry oF Catro, December 14th, 1872,
“To the Auditor of Public Accounts of the State of llinois.

“Sme: I hereby certify that the following-described bonds
are entitled to registration in your office under the provisions
of the act entitled ¢ An act to fund and provide for paying the
railroad debts of counties, townships, cities, and towns, in
force April 16, 1869, the bonds being numbered from No. 1 to
No. 95, inclusive, for $1000 each, dated July 1st, 1872, and
payable July 1st, 1892, being in all 95 bonds and amounting
f0 895,000 and bearing interest at the rate of eight per cent
ber annum, payable semi-annually on the first days of January
and July. These bonds are issued by the city of Cairo, in the
0?.1mty of Alexander and State of Illinois, to the Cairo and
g incennes Railroad Company, under and by authority of the
Provisions of ¢ An act to incorporate the Cairo and Vincennes
Railroad Company,” approved March 6th, . p. 1867, and the
general act of the legislature of this State for subscriptions of
stock, etc., in railroad companies, approved November 6th, 1849,

and by a vote of the people of said city of Cairo at an election
VOL. CXLIX—9
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held on the first day of July, a. p. 1867; and I, as the mayor
of said city of Cairo, do hereby certify that all the preliminary
conditions in the act ‘in force April 16th, 1869, required to
be done to authorize the registration of these bonds and to
entitle them to the benefits of said act last referred to have
been fully complied with, to the best of my knowledge and
belief.
“Joun M. LANSDEN,

“ Mayor of the City of Cairo, Illinois.

“Subscribed and sworn to by the said John M. Lansden,
mayor, etc., before me this 14th day of December, a. n. 1872

“ [SEAL.] H. H. Canveg, Notary Public.”

The bonds were, with the endorsements, in the following

form :
“ Bond of City of Cairo.

“(Number —.) UnNITED STATES OF AMERICA. o ($1000.)
“ Bond of the City of Cairo, State of Illinois, issued in Pay-
ment of Stock in the Cairo and Vincennes Razlroad Company.

“ Know all men by these presents that the city of Cairo, in
the county of Alexander and State of Illinois, acknowledges
itself indebted and firmly bound to the Cairo and Vincennes
Railroad Company in the sum of one thousand dollars, which
sum the said city of Cairo promises to pay to the said Cairo

and Vincennes Railroad Company or bearer, at
the National Bank of Com- $1000 merce, in the city of New
York, on the first day of July, 1892, together with

interest thereon from the first day of July, 1872, at the rate
of eight per cent per annum, which interest shall be payable
semi-annually on the first days of January and July in each
year, on the presentation and delivery at said National Bank
of Commerce, New York, of the coupons of interest hereto
attached.

“This bond is issued in pursuance of an ordinance passed by
the city council of said city of Cairo and authorized by a vote
of the citizens of said city and in accordance with the laws of
the State of Illinois.
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“In testimony whereof the said city of Cairo has executed
this bond by the mayor, city clerk, and city comptroller
thereof signing their names under the ordinance authorizing
the same and affixing the seal of said city, at said city of
Cairo, on the 1st day of July, a. . 1872.

“J. M. Lanspex, Mayor.
“E. A. Burxgerr, City Comptroller.

“M. J. Howrey, City Clerk.

‘“ [City of Cairo Seal. ]

* (Endorsement on above bond :)

“ Avuprror’s Orricr, IrLivors.
“I, Charles E. Lippincott, auditor of public accounts of the
State of Illinois, do hereby certify that the within bond has
been registered in this office this day, pursuant to the provi-
sions of an act entitled * An act to fund and provide for pay-
ing the railroad debts of counties, townships, cities and towns,’
in force April 16, 1869.
* In testimony whereof [ have hereunto subscribed my name
and affixed the seal of my office the day and year aforesaid.

“[sEAL.] C. E. Liepincort, Auditor P. A

_ The coupons attached were in the ordinary form of such
Instruments, being simply an acknowledgment of so much due
at a given date, for interest on the bond.

The statutes and constitutional provisions bearing upon the
question are the following : First. The act incorporating the
Q‘d.l.ro and Vincennes Railroad Company, passed March 6, 1867,
(Private Laws of linois, 1867, vol. 2, p. 558,) the 10th section

‘ of which authorized towns, cities, or counties, through or near

which the railroad should pass, to subscribe for and take stock
i the company, and issue bonds in payment for such stock of
five hundred dollars each, and required, as a condition of such
subscription, a majority of the legal votes cast at an election
hf}ld upon the question. Second. The general railroad law of
*\AOVember 6, 1849, (Laws of Illinois, 1849, second session, p.
18,) authorizing cities and counties to subseribe for stock in
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railroad companies, and to pay for such stock in bonds.
Third. An act passed February 9, 1869, amending the act
incorporating the Cairo and Vincennes Railroad Company,
(vol. 3, Private Laws of Illinois, 1869, p. 259,) the third sec-
tion of which is as follows:

“Sko. 3. Be it further enacted, That all contracts made by
towns, cities, and counties, into, through, or near which the
Cairo and Vincennes railroad shall run, whereby, as an induce-
ment for the construction of said railroad, such towns, cities,
and counties agreed, upon the completion of certain portions
of said railroad, to sell to the said company, at a nominal
price, the stock of said company which such towns, cities, or
counties, by a vote of their electors, had theretofore sub:
scribed and agreed to issue bonds in payment thereof, thereby
in effect agreeing to make a donation to said company of cer-
tain amounts of the bonds of such towns, cities, or counties,
as an inducement for the construction of said railroad, are
hereby declared to be valid and binding upon such towns,
cities, and counties, and shall be carried into effect, in good
faith, by the same ; and all orders and notices of elections and
elections and returns of such elections in respect to such sub-
seriptions of stock to said company, in any such towns, cities,
and counties, are hereby declared to be valid and binding
upon such towns, cities, and counties.”

Fourth. An act approved April 6, 1869, to fund and provide
for paying the railroad debts of counties, townships, cities
and towns. (Public Laws, Illinois, 1869, p. 816.) That act
authorized the registering of bonds by the state auditor
Section 7 forbade the registry, unless the debt was author-
ized by a majority of the legal votes cast at an election duly
held and until the railroad aided had been completed, and
cars run thereon, and all conditions prescribed in the sub-
scription had been fully complied with. It then continued as
follows: “ And the presiding judge of the county court, o'
the supervisor of the township, or the chief executive oﬁi(;‘er of
the city or town, that shall have issued bonds to any railwa
or railways, immediately upon the completion of the su’
near to, into; or through such county, township, city, or t0*"




CAIRO ». ZANE. 133

Statement of the Case.

as may have been agreed upon, and the running of the cars
thereon, shall certify under oath that all the preliminary con-
ditions in this act required to be done to authorize the regis-
tration of such bonds, and to entitle them to the benefits of
this act, have been complied with, and shall transmit the same
to the state auditor, with a statement of the date, amount,
number, maturity, and rate of interest of such bonds, and to
what company and under what law issued, and thereupon the
said bonds shall be subject to registration by the state auditor
as is hereinbefore provided.” Fifth. These sections of the
constitution of 1870 :

“No county, city or town, township, or other municipality
shall ever become subscriber to the capital stock of any rail-
road or private corporation, or make donation to or loan its
credit in aid of such corporation: Provided, however, That
the adoption of this article shall not be construed as affecting
the right of any such municipality to make such subscriptions
where the same have been authorized, under existing laws, by
a vote of the people of such municipalities prior to such adop-
tion.” 1 Charters and Constitutions, 491; 1 Starr & Curtis’s
Stat. 167.

ArTicLE 9, SECcTION 12.

“No county, city, township, school district, or other munici-
Pal corporation shall be allowed to become indebted in any
manner or for any purpose to an amount, including existing
indebtedness in the aggregate exceeding five per centum on
the value of the taxable property therein, to be ascertained by
Fhe last assessment for state and county taxes, previous to the
mpurring of such indebtedness. Any county, city, school dis-
trict, or other municipal corporation incurring any indebted-
“eSS.aS aforesaid shall, before or at the time of doing so,
brovide for the collection of a direct annual tax sufficient to
bay the interest on such debt as it falls due, and also to pay
and (}iseharge the principal thereof within twenty years from
the time of contracting the same. This section shall not be
construed to prevent any county, city, township, school dis-
trict, or other municipal corporation from issuing their bonds
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in compliance with any vote of the people which may have
been had prior to the adoption of this constitution in pursu-
ance of any law providing therefor.” 1 Charters and Consti-
tutions, 486 ; 1 Starr & Curtis’s Stat. 153.

SCHEDULE.

“That no inconvenience may arise from the alterations and
amendments made in the constitution of this State, and to
carry the same into complete effect, it is hereby ordained and
declared :

“Srcrron 1. That all laws in force at the adoption of this
constitution, not inconsistent therewith, and all rights, actions,
prosecutions, claims, and contracts of this State, individuals or
bodies corporate, shall continue to be as valid as if this consti-
tution had not been adopted.” 1 Charters and Constitutions,
492; 1 Starr and Curtis’s Stat. 168.

Mr. William B. Gilbert for plaintiff in error.

I. The Illinois Supreme Court and the United States Cir-
cuit Court of Appeals, Seventh Circuit, by recent decisions,
since rendition of judgment below, have settled the questions
involved in this case in favor of defendant in error. Choisser
v. The People, 140 Illinois, 21; Post v. Pulaske County,
WS A pRIh

II. The contract of November 25, 1867, cannot be sustained
as a valid existing contract, which the constitution of 1870
could not impair. Spangler v. Jacoly, 14 Illinois, 297; 8. C.
58 Am. Dec. 5715 People v. Staine, 35 Illinois, 121; Ryan V.
Lynch, 68 Illinois, 160 ; Macoupin County v. The People, 55
Illinois, 191; Madison County v. The People, 58 Illinois, 456.

III. The void contract of November 25, 1867, could not be,
and was not legalized by the amended charter. Choisser V.
The People and Post v. Pulaski County, above cited ; Mar
shall v. Silliman, 61 Wlinois, 218 ; Gaddis v. Richland County,
92 Tllinois, 119 ; Welliams v. The People, 182 Illinois, 574;
Barnes v. Lacon, 84 Tllinois, 461 ; Elmwood v. Marcy, ¥
U. 8. 289; People v. Chicago, 51 Illinois, 17, Lowingston V-
Wider, 53 1llinois, 302.
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IV. Neither the general law of 1849, nor the charter of the
railroad company if at all material, authorized issuance of any
bonds as a donation. The distinction between a subscription
and a donation is well understood and recognized in both lexi-
cography and public parlance, as well as law. Concord v.
Portsmouth Savings Lank, 92 U. 8. 625 ; Schoeffer v. Bonham,
95 Illinois, 368.

V. The bonds and coupons having been issued since the
adoption of the constitution of 1870, as a mere donation and
not as authorized under existing laws by any vote of the
people, were absolutely void for want of power to issue same.
Chousser v. People and Post v. Pulaski County, above cited.
The authority to act at all depends upon the existence of the
requisite fact, as shown by the record, and not upon its ascer-
tainment and determination by any one, and in consequence,
that all persons claiming under the exercise of such power
might be put to such proof of the fact made a condition of its
lawfulness, notwithstanding any recitals in the instrument.
Dizon County v. Fidd, 111 U. 8. 83; Northern Bank of
Toledo v. Porter Township, 110 U. S. 608; Hayes v. Holly
Springs, 114 U. 8. 120; Katzenberger v. Aberdeen, 121 U. 8.
1725 Ooncord v. Robinson, 121 U. 8. 165; -German Savings
Bank v. Franklin County, 128 U. S. 526.

The unbroken line of decisions, admitting recitals in bonds
as estoppels, is based upon the principle that, ¢ These recitals
are municipal decisions made by the appointed tribunal selected
by the legislature according to a true construction of the legis-
lative enactment under which they acted, and are therefore
res judicata.”  Marcy v. Oswego, 92 U. 8. 637 ; Commissioners
V. January, 94 U. 8. 202; Commissioners v. Bolles, 94 U. S.
1045 Rock Creck v. Strong, 96 U. 8. 271 ; Buchanan v. Litch-
Jield, 102 T. 8. 278.

VL The bonds not having been issued “in compliance
With” any vote of the people, and no tax provided for their
Payment before or after their issuance, their issuance was in
Violation of art. 9, sec. 12, of constitution of 1870, and they
are void.  Buchanan v. Litchfield, 102 U. S. 278.

VIL The act approved April 16, 1869, does not aid the
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plaintiff on the question of recitals or validity. German Sw-
engs Bank v. Franklin County, 128 U. 8. 526 ; Dixzon County
v. Field, 111 U. S. 83; Crow v. Oxford, 119 U. 8. 215.

VIII. The city is not chargeable with interest on the
coupons after maturity in the absence of any agreement in the
coupons to pay interest. The local laws of Illinois forbid
such interest. Madison County v. Bartlett, 1 Scammon, 67;
Pike County v. Hosford, 11 1llinois, 1705 Pekin v. Reynolds,
31 TIllinois, 529; S. C. 83 Am. Dec. 244 ; Chicago v. People, 56
Tllinois, 834 ; South Park Commissioners v. Dunlevy, 91 Il
nois, 49.

By the laws of Illinois, “cities and counties, unless specially
authorized by legislative enactment, have no power to make
their indebtedness payable at any other place than at their
treasury ”; and “ the fact that a coupon is made payable in
New York or elsewhere than at the treasury of the county
issuing it, will not invalidate it ; the objectionable words will
be regarded as surplusage.” People v. Tazewell County, 22
Tllinois, 147 ; Pekin v. Reynolds, 31 Illinois, 529 ; Sherlock v.
Winnetka, 68 Illinois, 530 ; Enfield v. Jordan, 119 U. S, 680.

Even if the bonds and coupons had been lawfully made pay-
able in New York, such bonds and coupons must still be
“ deemed and considered as governed by the laws of the State
of Illinois,” and “not be affected by the laws of the State or
country where the same shall be made payable,” as specially
provided by the laws of Illinois in force when said bonds were
issued. Sess. Laws, 1857, p. 38.

By the ¢ contract or loan” in this case, there was a contract
concerning interest, viz. : 8 per cent on the amount of the bond
and nothing on the interest coupons; and although the bond
and interest coupons are made payable out of the State, yet
the case is plainly within the said provision of the law of
1857, and must be “governed by the laws of the State of
Illinois,” and no interest allowed on coupons. To allow inter-
est is to give bondholder something he knew the law did not
give him when he purchased his bonds.

Mr. George A. Sanders for defendant in error.
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Mgr. Justice BrREWER, after stating the case, delivered the
opinion of the court.

It is insisted that these bonds were void because, issued
after the restrictive provisions of the constitution of 1870 had
come into effect, they were in fact a mere donation, and the
only authority given by the people prior to the constitution of
1870 was to issue bonds in payment of a subscription. This
contention cannot be sustained. There was a vote authorizing
a subscription. The bonds were issued by the city, and received
by the company in payment of a subscription, and stock for
an equal amount was issued by the company to the city. Tt
is true the stock thus received was immediately thereafter
sold to the company for $5000 of the city bonds, a portion of
the bonds thus issued, and that this sale was in pursuance of an
agreement made by the city long prior to the execution of the
bonds.  And it is urged that the form of the transaction must
be ignored ; that the resultant fact is that the company has
$95,000 of the city bonds, and the city nothing; and that
thus substantially there was a donation of $95,000 of bonds.
But the result does not determine the true nature of the
transaction. The same result would have followed if the
city had given away the stock to a third party. The fact is
that the city issued its $100,000 of bonds, and received its
8100,000 of stock; and the wrong, if any there were, on the
part of the council, was not in carrying out the subscription
as directed by the vote of the people, but in wrongfully dis-
posing of the stock received. But surely a wrong in that
matter does mot affect the question of the validity of the
bonds, nor can it be presented as a defence against one who
has purchased in good faith the bonds thus issued. In the
case of Anderson County Commissioners v. Beal, 113 U. 8.
227, it appeared that after bonds had been voted by the
county, at an election held on September 13, 1869, the county
h_oarc'i, on November 5, passed an order directing a subscrip-
Hon in accordance with the terms of the vote, and also “ that
the stock above subseribed for by this board in behalf of
Anderson County is hereby sold and transferred, for and in
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consideration of the sum of one dollar, the receipt whereof is
hereby acknowledged, to James F. Joy, president of said rail-
road company, and the chairman of this board is authorized
to sign a transfer of said stock to said James I. Joy, and to
assign the certificate for said stock issued to Anderson County
by said railroad company, and to authorize in such assign-
ment the necessary transfer of said stock on the books of
said company.” And it was averred that this transfer thus
ordered was for the benefit of the railroad company. In ref-
erence to this, Mr. Justice Blatchford, speaking for the court,
observed (p. 240): “ When the bonds were delivered to the
company the transaction was complete, and the bonds, as they
afterwards passed to bona fide holders, passed free from any
impairment by reason of any dealing by the board with the
stock subscribed for to which the county became entitled by
the issuing and delivery of the bonds. The board may have
committed an improper act in parting with the stock, but
that is no concern of a bona fide holder of the bonds or
coupons.” And in Maxcy v. Williamson County, 72 Illinois,
207, it appeared, as here, that after an election authorizing a sub-
seription of $100,000 to the stock of a railroad company the
county court entered into an agreement to sell the $100,000
of stock to the railroad company for $5000, a transaction, it
will be perceived, precisely like the one before us. The valid-
ity of the bonds thus issued in payment of this subscription
was thereafter challenged in a suit by taxpayers to restrain the
collection of taxes levied to pay the interest thereon. Their
validity was sustained, and in respect to this transfer of the
stock the court, on p. 212, says: “ We fail to perceive how
the sale of the certificate of stock to the company for $5000
can in any manner affect the rights of the holders of the bonds
of the county. It surely is not intended to be insisted that be-
cause the county has, by any means, lost the consideration it
received for the bonds, innocent holders, who had nothing what-
ever to do with the sale of the certificate, must lose their bonds.”

It is said that a different rule has since been established in
Hlinois, and the cases of Choisser v. The People, 140 Illinoi's.
21, and of Post v. Pulaski County, decided by the Circuit
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Court of Appeals for the Seventh Circuit, 9 U. 8. App. 1, are
cited. But even if this were so, it was not established until
long after the plaintiff had purchased these bonds, and he
would doubtless be entitled to elaim the benefit of the rule
existing when he made his purchase; and the facts as they
appear in these two cases are substantially unlike those in the
case before us. Thus, in Choisser v. The People, the vote to
subscribe $100,000 of stock was on October 5, 1867, and on
November 28 following, an agreement was entered into
between the company and the county court, acting on behalf
of the county, that $100,000 in stock should be issued, but
that the stock should be returned back to the company for
the sum of $5000, payable on the redelivery to the city of
that amount of county bonds. When the bonds came to be
issued, the record made by the county court recited that the
$100,000 of the capital stock should be sold back to the com-
pany for 85000 of county bonds, ¢ thereby making a payment
of $95,000 of Saline County bonds to said company as a
donation.”  And no stock was in fact issued by the company,
or received by the county, and only $95,000 of bonds were
issued by the county, or delivered to the company. In short,
the parties to the transaction treated it as though it was a
donation of $95,000 of bonds, and it was this transaction
which was condemned as unauthorized by a vote prior to the
constitution. Yet, even in that case, the court was careful to
limit its decision to a case in which only the rights of the
railroad company, the party receiving this $95,000 of bonds,
Were concerned, for it says: “The only presumption arising
from these facts is that said bonds are still in the hands of the
railroad company, and no question, therefore, is presented as
to how far the alleged invalidity of said bonds would be
affected by those conclusive presumptions which the law raises
for the protection of Bona Jide holders of commercial paper.

Nothing is before us except the mere question of the
legality of these bonds, as between the county and the rail-
road company, the original parties thereto.” And the case in
the Circuit Court of Appeals is simply a counterpart of the
case in the Supreme Court.
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But the case before us is entirely different. The parties did
not treat it as a donation. The city issued the full amount of
$100,000 in bonds, and the company issued a certificate for
$100,000 of stock, and until the receipt of this certificate, no
sale had been made of it. All that the record shows was an
agreement on the part of the city to sell at a named price.
Nowhere is it shown that the company agreed absolutely to
purchase. It was, until after the receipt of the stock, an
unaccepted offer on the part of the city. No contract was
signed by the company. All we have are the recitals of the
record of the city. Of course, such recitals do not bind the
company. Thus, on November 5, 1867, it is said that a
proposition was received from the company to purchase the
stock. What that proposition was is not disclosed. Tt is
stated that it is accompanied by a contract, tendered to the
city for consideration, which contract also recites that the
company proposes to purchase. That contract nowhere binds
the company to purchase, but does bind the city to sell on
payment of $5000 in Cairo city bonds. So in the proceedings
of July 21, 1871, while there is a recital of the making of an
agreement for the sale of the stock, yet such recital did not
bind the company; and if the contract referred to was that
copied into the record of November, 1867, it contained
nothing binding the company. And the second section of the
ordinance then passed (the first section having provided for
placing the bonds in escrow) made it the duty of the trustee
holding these bonds in escrow to deliver them to the company
upon its issuing to the city, and delivering to him, $100,000
of its paid-up stock, and then authorized and directed him to
sell such stock to the company for $5000 of Cairo city bonds.
But nowhere in this or any other of the ordinances or agree-
ments in evidence is there any promise on the part of the
company to take $95,000 in city bonds, and release the city
from all obligations growing out of the subscription. On the
contrary, so far as is disclosed, when the trustee delivered the
$100,000 in bonds and received the $100,000 in stock, there
was nothing casting any obligation on the company t0
repurchase its stock, or to return to the city any portion of
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the bonds. The city had offered to sell, but it had not agreed
to buy. It could have stopped with the receipt of the
$100,000 of bonds, and left the city to do what it pleased with
the stock.

There is, therefore, not presented the case of an ignoring of
the fact or terms of a subscription. Everything authorized
by the vote of the people was done, and fully done, and
whatever wrong may have been committed by the city coun-
cil in its proffer of sale and subsequent sale of the stock could
not vitiate the bonds after they had passed into the hands of
a bona fide holder.

But, further: The bonds on their face show that they were
issued in payment of stock in the railroad company, and recite
that they were issued in pursuance of an ordinance of the city
council, and authorized by a vote of the citizens, and in
accordance with the laws of the State; and they were duly
registered by the auditor of the State, and his certificate of
registry was endorsed on the back. It istrue that the recitals
donot show when the ordinance was passed, or the election
held, and do not refer by title or otherwise to the particular
statute granting the authority, and the bonds were dated and
issued after the constitution of 1870 had come into force. It
is also true that the certificate of registry is not conclusive
that the bonds were issued in full compliance with the terms
and conditions of a subscription. German Savings Bank v.
Franklin County, 128 U. 8. 526, 540.

But surely these recitals and this certificate have sig-
nificance. It is unnecessary to affitm that the certificates are
80 “clear and unambiguous,” School District v. Stone, 106 U. 8.
183, 187, as to estop the city from showing that the bonds
were issued in violation or without authority of law, or that
they, in conjunction with the certificate, foreclose all possible
d(?fences. But when the law of the State provides for registry
of municipal bonds and a certificate thereof, such certificate
Sh(}uld be held as sufficient evidence to a purchaser of the
existence of those facts upon which alone bonds can be
registered. If the plaintiff in this case, not resting upon the
mere terms of the certificate, had examined the records of the
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auditor’s office, he would have found there the certificate,
under oath, of the mayor of the city, of the election, its date,
and facts necessary to warrant the issue of the bonds, such
officer being the one named in the statute as the one to furnish
to the auditor the evidence necessary to justify the registry.
Can it be that a purchaser, with this evidence before him, is
not protected by the statement upon the face of the bonds
that they were issued in payment of a subscription? Is it his
duty to examine all the proceedings, to see whether that which
was a subscription in the first instance, was called a subscrip-
tion all the way through, and was named as a subscription in
the bonds, had not been transformed by some action of the
city council into a donation? It will be borne in mind that it
is not a matter of law, but of fact, in respect to which an
estoppel is urged against the city by virtue of the recitals and
the fact of registry. But it is unnecessary to pursue this line
of thought further. We are of opinion that the bonds were
properly held valid in the hands of a bona fide holder.

It is finally objected that the court erred in allowing
interest on the coupons. They were made payable in New
York, and as such drew interest according to the laws of New
York. Pana v. Bowler, 107 U. 8. 529, 546 ; Walnut v. Wads,
103 U. S. 683, 696. Counsel, not questioning the fact that
such have been the frequent rulings, insists that in this case,
as found by the court, the bonds were issued under the law of
1849 ; that that does not authorize specifically the issue of
bonds payable outside of the State; that in People v. Tuze
well County, 22 Illinois, 147, it was decided that ¢ counties and
municipal corporations, unless specially authorized by legis
lative enactment, have no power to make their indebtedness
payable at any other place than at their treasury,” a decision
reaffirmed in Joknson v. County of Stark, 24 Illinois, 75, 91,
and adhered to in Skerlock v. Winnetka, 68 Illinois, 530.

We do not understand the findings of the court in the man-
ner claimed. The finding is simply that the bonds are of the
denomination of $1000 each, as authorized under and by the
law of 1849, and not of the denomination of $500 each, as
required by the charter of the railroad company. But there
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is nothing in the nature of things preventing the city from
exercising all the powers conferred by two or more acts, where
the acts do not involve in and of themselves substantial con-
tradictions. It is not a vital matter whether the bonds should
be of $500 or $1000 each ; and as the charter of the railroad
company expressly authorized the issue of bonds payable in
the city of New York, we see no reason why such stipulation
could not be incorporated into a bond of the denomination of
$1000, and the certificate of the mayor to the auditor is that
the bonds were issued under the authority of both acts.
Know County v. Ninth National Bank, 147 U.S. 91. Indeed,
counsel refers to the law of 1857, (Public Laws of Illinois,
1857, p. 88,) which provides that “ where any contract or loan
shall be made in this State . . . itshall and may be lawful
to make the amount of principal and interest of such contract
or loan payable in any other State or Territory of the United
States.” If that statute is applicable, then of course it is
immaterial whether the bonds were issued under the general
railroad law, or the act incorporating the railroad company.
But it is unnecessary to consider this question at length. The
settled rule in Illinois is, that coupons draw interest after
maturity.  Harper v. Ely, 70 Illinois, 581, 586; Humphreys
V. Morton, 100 Tllinois, 592 ; Drury v. Wolfe, 134 Tllinois,
294, 207 United States Mortgage Co. v. Sperry, 188 U. 8.
813, 340.

These are the only matters that we deem essential to con-
§1der. We see no error in the conclusions reached, and the
Judgment is, therefore, Affirmed.

Mr. Justior Gray did not hear the argument and takes no
Part in the decision of this case.
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THE SERVIA!

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE SOUTHERN DISTRICT OF NEW YORK.

No. 207. Argued April 12, 13, 1893. — Decided April 24, 1893,

A steam vessel, the N., backed out from her slip in Jersey City, towards the
middle of the Hudson River between Jersey City and New York, prepara-
tory to turning down to go to sea. Another steam vessel, the S., was
going down, above the N., and nearer the New York shore, on her way
to sea. It was customary and necessary for the N. to back out of her
slip to about the middle of the river. The S. knew of such practice of
the N. When the N. had reached the middle of the river she stopped her
engines and the S. assumed she would go ahead, and herself proceeded
without any material change of course, under slow speed, until she got
near enough to observe that the N. was continuing to make sternway at
considerable speed, and might bring herself in the path of the S. Then
the S. stopped her engines, being about 1000 feet away from the N., and
one minute after, upon observing that the N. still continued to make
sternway at a speed which indicated danger of collision, put her engines
at full speed astern and ported. The N., after stopping her engines,
waited two minutes before putting her engines at half speed ahead, and
two minutes more before putting hr engines at full speed ahead. The
vessels collided, the N. and the S. both of them making sternway at the
time; held, that the N. was in fault and the S. not in fault.

The 8. was justified in assuming that the N. would pursue her customary
course and took timely measures to avert a collision.

The statutory steering and sailing rules had little application in the case
and it was rather one of ¢ special circumstances.”

In apmirarry. The case is stated in the opinion.

Mr. John E. Parsons, (with whom was Mr. Henry Galbraith
Ward on the brief,) for appellant.

Mr. Frank D. Sturges, (with whom was Mr. Edward L.
Owen on the brief,) for appellee.

1 The docket title of this case is ‘¢ Harlich Nichels, Master of the Belgiat
Steamship ¢ Noordland,” Appellant, vs. The British Steamship ¢ Servia, her
engines, etc., the Cunard Steamship Company, Limited, Claimant.”
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Mg. Justice Brarcerorp delivered the opinion of the
court.

This is a suit in admiralty, ¢n rem, brought in February,
1886, in the District Court of the United States for the South-
ern District of New York, by Harlich Nichels, master of the
Belgian steamship Noordland, of Antwerp, against the British
steamship Servia, to recover damages resulting from a collision
which took place January 30, 1886, between those two vessels,
in the harbor of New York, in the Hudson River, between New
York and Jersey City. Both were damaged and a cross-libel
was filed by the Servia against the Noordland. The Noord-
land was backing out, stern foremost, from her berth in a slip
in Jersey City, and the Servia had backed out from her slip
in the city of New York, and was heading down the Hudson
River above the Noordland. Both vessels were going to
sea, and had lain in their slips bow in. The libel of the
master of the Noordland charges fault in the Servia in that (1)
she was not stopped when the Noordland could be easily seen
from her; (2) she kept on until she was brought into danger-
ous proximity to the Noordland ; (3) instead of then keeping
out of the way of the Noordland, she threw her head to star-
board, and thus struck the Noordland on the starboard quarter.

The answer of the Servia charges negligence and fault on
the part of the Noordland, in that (1) she did not have com-
petent and vigilant lookouts properly stationed and faithfully
attending to their duties; (2) her officers and crew were inat-
tentive; (3) she continued under sternway, thus bringing her
down to and upon the Servia, which was as close into the
New York shore as it was prudent for her to go; (4) she did
not stop her sternway, or start her engines ahead, until
mmediately before the collision, when it was too late to
avoid it; (5) after she had stopped her engines, she wrong-
fully and improperly started them astern again, thus crowd-
g down to and upon the Servia’s rightful course, notwith-
standing she had plenty of room between her and New J ersey
to have gone ahead, which she was bound to have done, and
50 have avoided the Servia.

VOL. cxrrx—10
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The case was heard by Judge Brown in the District Court,
and a decree was entered by that court dismissing the libel of
the Noordland, with costs. The opinion of Judge Brown is
reported in 30 Fed. Rep. 502. He held that the Servia did
all that the law required of her, and was without fault, and
that the collision occurred through the unjustifiable delay of
the Noordland in starting her engines ahead. The master of
the Noordland appealed to the Circuit Court, and that court,
held by Judge Wallace, in March, 1889, affirmed the decree of
the District Court, and dismissed the libel of the Noordland,
with costs of both courts. The libellant has appealed to this
court.

The Circuit Court made the following findings of fact:

“1. At about 2.45 »p.m., January 30,1886, a collision took
place between the steamships Servia and Noordland, in the
Hudson River, at a point 800 to 1000 feet off the New York
side, about opposite Cortlandt street. The river at that place
is about 4400 feet wide between the lines of the piers.

“ 2. Both steamships had just left their respective slips, in-
tending to put to sea, the slip of the Servia being above Hous-
ton Street, New York city, and the slip of the Noordland
being at Jersey City, about opposite the place of collision.
It was customary and necessary for the steamers to back out
of their respective slips to about the middle of the river, for
the purpose of straightening on the courses down the river,
and it was frequently the practice of the Noordland to back
still nearer to the New York side. Both vessels knew the
practice customary with the other when starting for sea.
The Servia started from her slip at about 2.15 and the Noord-
land from hers about 2.30.

“3. The Servia had got turned about and straightened on
her course down the river, and was proceeding within a dis-
tance of 800 to 1000 feet from the New York shore, and
nearer to the New York shore than was customary, and as
near as she prudently could, having reference to her own size
and the proximity of other vessels, while the Noordland was
backing over towards the New York shore, assisted by & tug
at her port quarter, preparatory to straightening on her coursé
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“4, When the Noordland reached about mid-river she
stopped her engines and signalled the Servia that she intended
to starboard her helm and go ahead. The Servia did not
hear the signal, but observed the movements of the Noord-
land and assumed that she would go ahead in time to leave
the Servia an unobstructed course. The Servia proceeded
without any material change of course, headed about south
by west one-half west, under slow speed, until she got near
enough to observe that the Noordland was continuing to
make sternway at considerable speed and might bring her-
self in the path of the Servia; whereupon the Servia stopped
her engines, being then about 1000 feet away from the
Noordland, and one minute after, upon observing that the
Noordland still continued to make sternway at a speed which
indicated danger of collision, put her engines at full speed
astern and ported her helm.

“5. When the Noordland reached mid-river and stopped
her engines she had been backing at a speed of five or six
knots an hour, and, after stopping her engines and giving the
signal to indicate that she would go ahead she did not go
ahead, but waited two minutes longer before putting her en-
gines at half speed ahead, and two minutes more, and when
it was too late to avoid collision, before putting her engines
at full speed ahead, and in the meantime she had continued
to encroach upon the Servia’s course and was making stern-
way at the time the vessels collided.

“6. When the vessels came together the bow of the Servia
canted a little to starboard, while her engines were reversed,
and her starboard bow came into contact with the starboard
quarter of the Noordland at the extreme stern. Both vessels
were injured and the Servia sustained damages in the sum
found by the commissioner of the District Court.

“‘7. Both steamships were properly officered, manned, and
¢qupped. Those in charge of the Servia exercised proper
Vigilance in observing the Noordland, but those in charge of
the Noordland were inattentive in observing the Servia and in
Ol’sélfﬁng the speed at which their own vessel was nearing
the New York shore after she had reached mid-river, and were
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negligent in permitting her to back so near to the New York
side.

“8. There were no vessels or obstructions in the river at
the time to complicate the movements of the Noordland, and
it was entirely unnecessary for her to back much, if any, be-
yond the middle of the river in order to straighten upon her
course, but she nevertheless did back at a speed gradually de-
creasing from five to six knots an hour until she came within
1000 feet or nearer of the New York side and struck the
Servia.”

There is a bill of exceptions, which, after setting forth the
findings of fact by the court, states as follows:

“ Whereupon the libellant offered to the said court the fol-
lowing additional findings of fact:

“¢First. The course of the Servia was ahead down stream
on the New York side from Houston Street, and of the Noord-
land astern across stream from Jersey City about opposite
the place of collision.’

“ Which the said court refused, except as already found, and
the libellant duly excepted to such refusal.

“¢Second. The vessels were on crossing courses, the Servia
having the Noordland on her starboard hand.

“ Which said court refused, except as already found, and
the libellant duly excepted to such refusal.

“¢Third. Just before the collision, but too late to overcome
her headway or prevent the vessels coming together, the Ser
via reversed full speed astern, causing her bow (her propeller
being right-handed and her helm being aport) to cant over to
starboard towards the Noordland.’

“ Which said court refused to find, and the libellant duly
excepted to such refusal.

_ “‘TFourth. The Servia struck the Noordland at the port
side of her fantail, at the extreme stern, doing considerable
damage.’

“Which the said court refused, except as already found, and
the libellant duly excepted to such refusal.

“¢Fifth. If the Servia had reversed her engines a minuf¢
sooner, as she might perfectly well have done, there would
have been no collision.’
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“ Which the said court refused to find, and the libellant
duly excepted to such refusal.

“¢Sixth. If the Servia had continued her course without
stopping, she would have gone clear.’

“Which said court refused to find, and the libellant duly
excepted to such refusal.

“+Seventh. The master of the Servia proceeded upon the
opinion that his vessel had right of way; that the Noordland
was required to keep out of her way. This led to the Servia
coming into dangerous proximity to the Noordland. Instead
of then keeping on, according to this view of her captain, the
Servia by reversing and canting her head towards the Noord-
land brought about the collision.’

“ As to the seventh request, the court found that the master
of the Servia supposed and claimed that his vessel had the
right of way. In other respects this finding was refused, and
the libellant duly excepted to such refusal.

“‘Eighth. To the southward and westward of the course
of the Noordland as she backed towards New York were flats
and shoals, to avoid which, when she straightened on her
course, made it desirable for her to reach across as far as was
safe towards the New York side of the river.

“ Which said court refused to find, and the libellant duly
excepted to such refusal.

“‘Ninth. The opinion and observation of the master of the
Servia were that it is usual for steamers going to sea from
the Jersey side of the river to back over to from eight hun-
(red to a thousand feet of the New York piers— just to clear
them. This is usual where vessels are not in the way at the
end of the New York piers, and suitable.

*“ Which said court refused to find, and the libellant duly
excepted to such refusal.

“‘Tenth. The Noordland, as she was going astern, did not
liave the same command of her movements as was the case
with the Servia.’

*“ Which the said court did find.

. “And thereupon the said court found the following conclu-
sions of law :
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“¢1, Each steamship was bound to conform to her own
customary course and manceuvres under similar circumstances
and take notice of the customary course and manceuvres and
observe the movements of the other, and each had the right
to assume that the other would do so.’

“To which conclusion the libellant duly excepted as being
against the evidence and against the law.

“¢9. The Servia was justified in assuming that she could
safely proceed at moderate speed upon the course she had
taken after she had straightened down the river, without
being obstructed by the Noordland, and it was not until such
time as she ought to have discovered that the Noordland was
backing so near her path as to probably impede her move-
ments that she was under any obligation to apprehend danger
and take additional measures to avoid collision.’

“To which conclusion the libellant duly excepted as being
against the evidence and against the law.

“¢3. The Servia was not guilty of fault or negligence con-
tributing to the collision.’

“To which conclusion the libellant duly excepted as being
against the evidence and against the law.

“¢4. The Noordland was in fault for backing nearer to the
New York side than was necessary or was prudent, in view of
the course and movements of the Servia ; for not taking timely
measures to stop her sternway after she had reached mid-
river ; and for failing to observe the movements of the Servia
with due attention.’

“To which conclusion the libellant duly excepted as being
against the evidence and against the law.

«“¢5. The decree of the District Court is right, and should
be affirmed with costs, and it is accordingly so ordered.’

“To which conclusion the libellant excepted as being
against the evidence and against the law.

“And the libellant thereupon offered to and requested
the court to find the following additional conclusions of
law:

“¢First. The Noordland had the right of way, and the
Servia was at fault for not keeping out of her way.
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«¢Second. The Servia should have stopped before she
came into dangerous proximity to the Noordland.

“¢Third. The Noordland was not compelled to go ahead
before she had run out her sternway, nor was she required
to stop her engine nearer the Jersey side of the river.

“‘Fourth. The Servia had no right to require or expect
the Noordland to run out her sternway at a greater dis-
tance from the ends of the New York piers than she did.

“¢Fifth. The Servia, having elected to go on, was at fault
for reversing full speed astern and putting her helm aport
when so near the Noordland that before her headway was
stopped her bow would be carried into that vessel.

“¢Sixth. The decree of the District Court should be re-
versed and a decree should be entered holding the Servia in
fault for the collision, with costs to the appellants of the Dis-
trict and Circuit Courts and a reference to ascertain the dam-
ages of the Noordland.’

“ And the court declined to find any further conclusions of
law than already found; to which refusal of the court to
find the said six additional conclusions of law, and each of
them, the libellant duly excepted as being against the evi-
dence and against the law.”

It is stated in the bill of exceptions that it contains all the
evidence material to any of the exceptions.

It is alleged by the appellant as error (1) that the Circuit
Court should have made the eighth and ninth findings of
fact requested on behalf of the Noordland ; (2) that it should
have made so much of the seventh finding of fact requested
on behalf of the Noordland as found that the master of the
SGI‘VTia proceeded upon the opinion that his vessel had the
right of way; (8) that the Circuit Court erroneously found
.the first, second, third, and fourth conclusions of lsw made by
1t: (4) that it erroneously refused to find, as requested for the
Noordland, that she had the right of way and that the Servia
Was at fault for not keeping out of the way ; (5) that it erro-
neously refused to find, as requested for the Noordland, that
the Servia should have stopped before she came into danger-
OUs proximity to the Noordland; (6) that it erroneously re-
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fused to find, as requested for the Noordland, that she was
not compelled to go ahead before she had run out her stern-
way, nor was she required to stop her engines nearer the New
Jersey side of the river; (7) that it erroneously refused to
find, as requested for the Noordland, that the Servia had no
right to require or expect the Noordland to run out her stern-
way at a greater distance from the ends of the New York
piers than she did; (8) that it erroneously decided that the
Noordland was in fault ; and (9) that it erroneously decided that
the Servia was free from blame.

It is contended here on behalf of the Noordland (1) that the
vessels were on crossing courses, and that the Servia, having
the Noordland on her starboard side, was required by rule 19
of the steering and sailing rules set forth in § 4233 of the
Revised Statutes of the United States, and by article 16 of
the act of March 3, 1885, c. 354, (23 Stat. 438, 441,) to keep
out of the way of the Noordland; (2) that the collision oc-
curred because the Servia claimed the right of way and acted
accordingly, and that the Circuit Court not only refused to
find that the Noordland was entitled to the right of way,
but approved the action of the master of the Servia in appro-
priating the right of way to that vessel; (3) that, if the Noord-
land was entitled to the right of way, it was error for the
Circuit Court to refuse to find that the Servia should have
stopped before she came into dangerous proximity to the
Noordland ; (4) that there were no special circumstances to
deprive the Noordland of her right of way, nor was she un-
reasonable in insisting upon her right; (5) that the Servia
could not be excused for her failure to keep out of the way
of the Noordland on the ground that she had the right to
assume that the Noordland would not obstruct her course, of
would yield to the Servia the right of way to which the
Noordland was entitled ; (6) that the assumption upon which
the Servia is supposed to have acted is pure assumption, those
in charge of the navigation of the Servia not having aote'd
upon such an assumption ; (7) that it was error in the Circuit
Court not to find the eighth and ninth additional findings of
fact proposed on behalf of the Noordland ; (8) that the collision
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was due solely to the fact that those in charge of the Servia
erroneously supposed that they had the right of way ; (9) that
the undisputed facts show that the Servia was guilty of in-
attention ; (10) that if the Noordland was at fault for allow-
ing an interval to elapse between stopping her engines and
going ahead, then the Servia was also at fault for allowing an
interval to elapse between stopping her engines and going
astern; and (11) that the decree of the Circuit Court should
be reversed, and a decree made in favor of the Noordland
for her damages, with costs.

But we are of opinion that the decree of the Circuit Court
was correct and must be affirmed.

The first conclusion of law of the Circuit Court, that ¢ each
steamship was bound to conform to her own customary course
and manceuvres under similar circumstances, and take notice
of the customary course and manceuvres and observe the
movements of the other, and each had the right to assume
that the other would do so,” was correct. The known usage
as to the movements of each vessel preparatory to getting
upon her course to sea was established as a custom, and each
vessel was justified in assuming that the other would perform
her duty in that vespect. Williamson v. Barrett, 13 How.
101, 1105 The Vanderbilt, 6 Wall. 225; The Firee State, 91
U.Ss. 2005 The John L. Hasbrouck, 98 U. 8. 405, 408 ; The
Esk and The Niord, L. R. 3 P. C. 436. It was the duty of
each vessel to observe the movements of the other.

The Circuit Court was correct also in finding as a conclusion
of law that “the Servia was justified in assuming that she
could safely proceed at moderate speed upon the course she
hgd taken after she had straightened down the river, without
bgmg obstructed by the Noordland, and it was not until such
time as she ought to have discovered that the Noordland was
backing so mear her path as to probably impede her move-
ments that she was under any obligation to apprehend danger
and take additional measures to avoid collision.” The court
had found as facts that the Servia was proceeding under slow
headway down the river, at a distance of from 800 to 1000
feet from the New York shore, and heading about south by
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west one-half west, thus having from 1200 to 1400 feet be-
tween her starboard side and the middle of the river (the
river being about 4400 feet wide) toward which the Noord-
land was backing. The Servia was, therefore, heading well
under the Noordland’s stern, the latter having abundance of
the width of the river for her manceuvre, and knew the usage
of the Noordland to back to about the middle of the river,
and saw that the engines of the Noordland were stopped
when she had reached about the middle of the river, indicat-
ing that the Noordland intended to follow her usage. The
Servia, therefore, had a right to assume that the Noordland
would head down the river and proceed to sea. It became
the duty of the Servia only to proceed carefully on her course,
keeping watch of the Noordland. No danger was apparent.
The Servia’s course was well clear of the Noordland, and of
the course which the Servia had the right to believe the
Noordland would promptly take. Marsden on Collisions,
Ed. 1880, 233; The Ulster, 1 Mar. L. C. 234; The Scotia,
14 Wall. 170; The Free State, 91 U. S. 200; The Rhondda,
8 App. Cas. 549 ; The Jesmond and the Earl of Elgin, L. R. 4
P.C. 1.

The Servia stopped her engines when she had got near
enough to see that the Noordland continued to make stern-
way, and when about 1000 feet away from her, and immed:-
ately afterwards the Servia put her engines at full speed
astern and ported her helm. Tt then appeared to the Servia
that the Noordland, in violation of the usage and of her duty,
was proposing to maintain her sternway so as to bring her
across the path of the Servia, and that there was danger of
collision. Then it became the duty of the Servia to take
measures to avert a collision, which she did, as above stated.

The Circuit Court held that the Servia was not guilty of
fault or negligence contributing to the collision. This is 2
proper conclusion from the findings of fact that she was prop-
erly officered, manned, and equipped ; that those in charge of
her exercised proper vigilance in observing the Noordland;
that the Servia was well over toward the New York shoré
leaving ample room for the movements of the Noordland;
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that the Servia was under slow speed ; that she stopped her
engines as soon as she saw that the Noordland was under
sternway, although her engines had been stopped ; and that
the Servia put her engines at full speed astern as soon as she
saw that such sternway of the Noordland was continuing so
as to indicate danger of collision. The Servia, therefore,
complied with all the requirements of the law.

The Circuit Court held, also, that the Noordland was in
fault for backing nearer to the New York side of the river
than was necessary or was prudent in view of the course and
movements of the Servia; for not taking timely measures to
stop her sternway after she had reached mid-river; and for
failing to observe the movements of the Servia with due at-
tention. This was a proper conclusion of law from the find-
ings of fact, that it was the custom of the Noordland to back
to mid-river in her manceuvre of turning; that there were no
vessels or obstructions in the river at the time to complicate
her movements ; that it was entirely unnecessary for her to
back much, if any, beyond the middle of the river, in order to
straighten upon her course ; that when she reached mid-river,
she stopped her engines and signalled that she intended to
starboard her helm and go ahead ; that she then waited two
minutes longer before putting her engines at half speed ahead,
and waited two minutes more before putting her engines at
full speed ahead ; that her speed astern, prior to the stopping
of her engines, had been five or six knots an hour; that the
bwo vessels struck when the Servia was 1000 feet or less from
the New York shore and was making sternway; and that
Fhose in charge of the Noordland were inattentive in observ-
g the Servia and in observing the speed at which the Noord-
131{1(1 Was nearing the New York shore after she had reached
mid-river, and were negligent in permitting the Noordland to
back S0 near to the New York side.

This negligence on the part of the Noordland in observing
e Servia, and in observing how the Noordland was
eneroaching on the course of the Servia, is a sufficient explana-
ton of the collision which ensued. 7The Genesee Chief, 12
How. 443, 463 3 The Pennsylvania, 19 Wall. 125, 136; The

th
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Sunnyside, 91 U. 8. 208, 214; The Illinois, 103 U. S. 298,
299 ;5 The Nevada, 106 U. S. 154, 159.

The Noordland was in fault for not starting her engines
ahead at once after stopping in mid-river. There was no
necessity for her to back further across the river. Tt is found
as a fact that, after stopping her engines and signalling that
she would go ahead, she did not go ahead, but waited two
minutes longer before putting her engines at half speed ahead,
and two minutes more, and until after she had continued to
encroach upon the Servia’s course before putting her engines
at full speed ahead. That negligence was assigned by the
District Court as the cause of the collision ; and the Circuit
Court finds that the Noordland was in fault for not taking
timely measures to stop her sternway after she had reached
mid-river.

The exceptions on the part of the Noordland to the refusal
of the Circuit Court to find the proposed conclusions of law
are untenable, because those conclusions of law were based on
the findings of fact proposed on the part of the Noordland,
which the Circuit Court correctly refused to adopt. The
court substantially found as requested by the first and second
additional findings of fact proposed on the part of the Noord:
land. The Noordland was at no time before the collision on
a definite course, as contemplated by the statute and rules of
navigation ; and on the facts found she cannot claim that she
had the right of way as against the Servia. The statutory
steering and sailing rules before referred to have little appli
cation to a vessel backing out of a slip before taking h(‘;l"
course, but the case is rather one of “special circumstances,
under Rule or Article 24, requiring each vessel to watch, and
be guided by, the movements of the other. A finding that
the Servia had the Noordland on the starboard side, and thalt,
therefore, the Noordland had the right of way, and the Servia
was in fault for not keeping out of the way, would be
immaterial, in view of the other facts affirmatively found.
The Noordland was bound to conform to her usage in the
river; she knew that usage, and the Servia also knew it. Only
the inexcusable delay of the Noordland in observing her oWl
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practice, which she indicated she intended to follow, brought
about the collision.

The Servia maintained her position close to the New York
shore ; she proceeded slowly; she observed the Noordland
closely ; she stopped her engines when at a safe distance to
enable the Noordland to check her own sternway ; and she
reversed her engines when the sternway of the Noordland
indicated risk of collision. She was thwarted in her
manceuvres by the faults committed by the Noordland. It
was not incumbent upon the Servia to take any other pre-
cautions than she did; and she did nothing to bring on the
risk of collision.

The other exceptions taken on the part of the Noordland
are either immaterial or have been sufficiently remarked upon.

Decree affirmed.

NORTHERN PACIFIC RAILROAD COMPANY .
WHALEN.

APPEAL FROM THE SUPREME COURT OF THE TERRITORY OF
‘WASHINGTON.

No. 156. Submitted March 22, 1893. — Decided April 24, 1893.

A railroad corporation cannot, by the general principles of equity jurispru-
dence, or by the provisions of the Code of Washington Territory, main-
tain a suit for an injunction, as for a nuisance, against the keepers of
saloons near the line of its road, at which its workmen buy intoxicating
liquors and get so drunk as to be unfit for work.

Tais was an action, in the nature of a bill in equity to
restrain a nuisance, commenced December 17, 1887, in a court
va Kittitass County in the Territory of Washington, by the
Northern Pacific Railroad Company against the three county
commissioners of that county, twenty-one persons constituting
ten partnerships, and twenty-eight other persons, by a com-
plaint alleging as follows :
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That the plaintiff was a corporation created by an act of
Congress of July 2, 1864, to construct a railroad from Lake
Superior to Puget Sound, and was constructing its railroad
and a tunnel through and over the Cascade Mountains and at
the village of Tunnel City, and had there four thousand
employés engaged in constructing its road ; and such construc-
tion made it necessary to use high explosives, such as dynamite,
and machinery run by electricity, steam and compressed air,
which required sober, skilled labor.

That the defendants, except the county commissioners, at
and near Tunnel City, and along the line of the railroad so
being constructed by the plaintiff, «for several months last
past, have been running retail drinking and lager-beer saloons,
and selling spirituous, malt and fermented liquors to the said
employés of said plaintiff; and that the said sales of said
liquors to said employés have frequently and continuously
caused drunkenness of said employés; and that the said
drunkenness incapacitated the said employés, so that they
were not able to perform the labor assigned to them, and the
labor they were expected to do and for which they were em-
ployed ; and that the said drunkenness increased the risk and
danger incident to the necessary use of the said explosives and
machinery, and increased the danger to the employés employed
in constructing the road as aforesaid, and to the officers and
agents of said plaintiff, and has caused and is causing many of
said employés toquit their said employment on account thereof.”

That “during the four months last past the said railroad
company has employed and transported, in and upon said
work at and near Tunnel City, in Kittitass County, about
eight thousand men, at an average expense of ten dollars for
each man ; that about four thousand of said men so employed,
for the reason aforesaid, quit and left the work of said plain-
tiff 7 ; and that the plaintiff, by reason of such sales of liquors
to its employés, had been prevented from obtaining and refain-
ing enough employés to complete its road as far as Tacoma
during the present year, and would be obliged to continue the
work during the coming winter, and at an increased expense
of more than $100,000.
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That “said saloons have been so conducted, and drunken-
ness and gambling permitted and carried on to such an extent,
that they, the said saloons, have been for months and are now
public nuisances, and also a private nuisance in so far as the
said plaintiff is concerned ; that the superintendents, officers
and families thereof are seriously discommoded, discomfited,
injured and annoyed by said nuisance; and that said lives of
the officers, agents and employés have been endangered, and
the said property of the said plaintiff has been diminished and
injured in value, in consequence of said sales of liquors and
drunkenness caused thereby; and that the said plaintiff, by
said saloons and the sale of intoxicating liquors therein to
said employés, and said drunkenness and said gambling, has
sustained great and irreparable injury.”

That “said saloons and the said beer halls have been and are
now running, and selling at retail said intoxicating liquors as
aforesaid to employés of the plaintiff and others, without a
license, and without any right or authority so to do.”

That “said saloons during the past have, and will in the
future, unless enjoined, continuously and constantly continue
to sell said intoxicating liquors to said employés, and con-
stantly and continually permit said drunkenness, and maintain
said gambling houses and said public and said private nuisances,
to the great injury, danger, discomfiture and annoyance of the
said plaintiff and the said plaintiff’s employés and the said
property of plaintiff.”

That the saloons aforesaid were on unsurveyed lands, owned
one half by the plaintiff and the other half by the United
States, and were run and maintained under licenses issued by
the county commissioners without right or authority ; that the
other defendants intended to apply, and were now fraudu-
lently applying, to the county commissioners for licenses to
sell intoxicating liquors at retail, without filing the consent of
the owners of the lands, as required by law; that the county
commissioners, knowing this, intended to grant such licenses;
and that « the granting of said licenses will greatly complicate
said .mattver's, and injure and damage said plaintiff, and will
deprive plaintiff to a great extent, if not absolutely, of any
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remedy against said defendants, and cause the plaintiff great
and irreparable damage.”

That the defendants were insolvent and unable to respond
in damages ; that the plaintiff had no adequate remedy at law;
and that the granting of an injunction would avoid a great
multiplicity of suits.

Wherefore the plaintiff prayed for an injunction to restrain
the county commissioners from granting to the other defend-
ants licenses to retail spirituous, malt and fermented liquors,
and to restrain the other defendants from selling such liquors
at retail, and from running and maintaining the saloons and
nuisances aforesaid, and for general relief.

The defendants demurred to the complaint, as not stating
facts sufficient to constitute a cause of action. The demurrer
was sustained, and judgment rendered for the defendant.
The plaintiff appealed to the Supreme Court of the Territory,
which affirmed the judgment. 3 Wash. Ter. 452. The plain-
tiff thereupon, on March 7, 1889, appealed to this court.

Mr. James McNaught, Mr. A. H. Garland and Mr. 1. J.
May for appellant.

The allegations in the bill bring the cause within the defink-
tion of nuisance, both at common law and under the Code of
Washington Territory. These nuisances are shown to be con-
tinuous. It is admitted that the appellees are insolvent. All
this affords good reason for an appeal to a court of equity.

These nuisances were both public and private in their char-
acter, inasmuch as they were an annoyance to, and an inter
ference with, both private and public rights and interests.
Code Wash. Ter., §§ 1235, 1243, 1247 ; Meyer v. State, 12
Vroom, (41 N. J. Law,) 6. See also c. 50 of this Code, which
regulates the proceedings in civil actions for damages, and
other remedies. From these provisions it will be seen that it
recognizes nuisances both as defined by the common law and
by the statute. The statutory remedies were cumulative, but
were like those given by the common law and in equity.

The particular nuisances complained of were the result of
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the sale of intoxicating liquors, and of the maintenance of
gambling houses. A right of action is given by the Code to
any one who may be injured by the sale of intoxicating liquors.
§8 2059-2061. These sections may fairly be regarded as in
part materia with the other sections already referred to. By
fair construction of § 2059 of the Code, the remedy here
sought is given; but §§ 605, 606, providing for an action for
damages and for other and further relief, and for a writ of
injunction when an action at law is inadequate, when consid-
ered in connection with § 2059, place this beyond controversy.

And further, it is well settled in general equity jurisprudence,
that such jurisdiction exists to prevent a multiplicity of suits ;
to prevent the continuance of a wrong which cannot be reme-
died at law; and where the defendants are insolvent and
unable to respond in compensation for damages. Story Eq.
Jur. §§ 920, 923, 925, 927.

No appearance for appellees.

Mr. Jusrice Gray, after stating the case, delivered the
opinion of the court.

The Northern Pacific Railroad Company asks for an injunc-
tion against the county commissioners and the other defend-
ants, because the latter, under pretended licenses from the
former, keep and maintain gambling and drinking saloons at
the village of Tunnel City and along the line of the plaintiff’s
railroad, and there sell intoxicating liquors at retail to the
Plaintif’s employés, and thereby make them drunk and unfit
to work under their several contracts with the plaintiff, and
thus increase the danger to its agents and employés from the
use of the machinery and explosives required in constructing
1ts railroad, cause many of the employés to quit its employ-
ment, delay and increase the expense of constructing its
railroad, seriously annoy its agents and their families, and
conse('luently diminish the value of the plaintiff’s property.

It is not alleged that the defendants have conspired or

lntend to injure the plaintiff’s property or business, or to
¥OL. CXLIX—11
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prevent the plaintiff’s workmen from performing their con-
tracts of service. Nor is it alleged that any one of the saloons
kept by the several defendants is a disorderly house, which,
by reason of noises in or about it, or otherwise, is a nuisance
to property in the neighborhood. The whole complaint is
based upon the theory that by the general principles of equity
jurisprudence, and by the provisions of the Code of Washing-
ton Territory, the saloons kept by the defendants severally
are, by reason of the sales of intoxicating liquors therein to
the plaintiff’s workmen, and their consequent drunkenness and
incapacity to work, public nuisances, and cause special damage
to the plamtlff to prevent the repetition and contlnuance of
which it is entitled to an injunction.

But the usual, and at the suit of a corporation the only,
ground on which, independently of express statute, a court of
equity will grant an injunction in a private action for a nui-
sance is special injury to the plaintiff’s property. 3 Bl Com.
216 ; Robinson v. Kilvert, 41 Ch. D. 88 ; Georgetown v. Alexan-
dria Canal Co., 12 Pet. 91, 99. No employer has such a prop-
erty in his workmen, or in their services, that he can, under
the ordinary jurisdiction of a court of chancery, maintain a suit,
as for a nuisance, against the keeper of a house at which they
voluntarily buy intoxicating liquors, and thereby get so drunk
as to be unfit for work.

Nor is there anything in the provisions of the Code of the
Territory, cited in behalf of the plaintiff, which enlarges the
equitable jurisdiction in this respect.

By that code, a nuisance, other than the obstruction of a
highway, or of navigable or running waters, is defined to be
“ whatever is injurious to health, or indecent or offensive to
the senses, or an obstacle to the free use of property, so as to
essentially interfere with the comfortable enjoyment of the
life and property ”; and again, “unlawfully doing an act, or
omitting to perform a duty, which act or omission either
annoys, injures or endangers the comfort, repose, health or
safety of others, offends decency, or in any way renders other
persons insecure in life, or in the use of property ”; “ the reme-
dies against a public nuisance are indictment or civil action
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or abatement ”; and an action for damages may be brought,
and an injunction or abatement obtained, “by any person
whose property is injuriously affected, or whose personal
enjoyment is lessened by the nuisance.” Secs. 605, 606, 1235,
1242, As a corporation cannot be said to have life or health
or senses, the only ground on which it can obtain either
damages or an injunction, under these provisions, is injury to
its property.

The code further provides, in section 1247, that all houses
of ill fame; “all public houses or places of resort where
gambling is carried on or permitted; all houses or places
within any city, town or village, or upon any public road or
highway, where drinking, gambling, fighting or breaches of
the peace are carried on or permitted ”; and all opium dens ;
are nuisances, and may be abated, and the owners or keepers
thereof punished. This section is aimed at nuisances which
affect the public morals or the public peace, and affords no
countenance for a private action, unless by an owner of property,
the use or enjoyment of which is specially affected by the
existence of such a nuisance in its immediate -neighborhood.
United States v. Columbus, 5 Cranch C. C. 304; Meyer v.
State, 12 Vroom, (41 N. J. Law,) 6 ; Hamilton v. Whitridge,
11 Maryland, 128 ; Znchbald v. Lobinson, L. R. 4 Ch. 388.

The Code of Washington Territory contains no enactment,
such as exists in some States, declaring all houses or tenements
kept for the unlawful sale of intoxicating liquors to be common
nuisances, and conferring jurisdiction in equity to restrain them
bV injunction, at the suit of the district attorney or of a private
citizen, _

The plaintiff relies on section 2059, which provides that
“any husband, wite, child, parent, guardian, employe[r?], or
other person who shall be injured in person or property, or
means of support, by any intoxicated person, or in consequence
of the intoxication, habitual or otherwise, of any person, shall
}'m_Ve a right of action in his or her own name, severally or
lointly, against any person or persons who shall, by selling or
8IVIng intoxicating liquors, have caused the intoxication in
Wwhole, or in part, of such person,” as well as against the owner
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of the building or premises in which the liquors are sold, if he
has leased it with knowledge that such liquors are to be there
sold, or has knowingly permitted their sale therein. But this
section, creating a new liability, unknown to the common law,
is to be strictly construed, and is not to be extended beyond
the clear import of its terms; and, as the only remedy which
it gives is an action against the seller of the liquor, or against
the owner of the place where it is sold, to recover damages
suffered by reason of sales to particular persons, it cannot be
construed as authorizing an injunction to prevent the use of
the building for future sales.

The complaint in this case has no foundation, in common
law or statute, in principle or precedent.

Judgment affirmed.

In re TYLER, Petitioner.

ORIGINAL.

No.17. Original. Argued April 4, 1893. — Decided April 24, 1893.

Property within a State, which is in the possession of a receiver by virtue
of his appointment as such by a Circuit Court of the United States, is not
subject to seizure and levy under process issuing from a court of the
State to enforce the collection of a tax assessed upon its owner under the
laws of the State.

The exclusive remedy of the State tax collector in such case is in the Cir-
cuit Court which appointed the receiver, where the question of the validity
of the tax may be heard and determined, and where the priority of pay-
ment of such amount as may be found to be due which is granted by the
laws of the State will be recognized and enforced.

The writ of habeas corpus is not to be used to perform the office of a writ of
error, or of an appeal.

When no writ of error or appeal will lie, if a petitioner for a writ of habeas

corpus be imprisoned under a judgment of a Circuit Court which had no

jurisdiction of the person or of the subject matter, or authority to render
the judgment complained of, then relief may be accorded by writ of
habeas corpus.

Tais was a petition for a writ of Aabeas corpus filed by leave
of court March 7, 1893, by M. V. Tyler, sheriff of the county
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of Aiken, South Carolina, representing that he is unjustly de-
tained by G. I. Cunningham, United States marshal for the
District of South Carolina, to which the marshal made return
upon a rule laid upon him to do so. The facts appearing from
the petition, return, and accompanying documents are as
follows:

On December 5, 1889, in the case of Bound v. The South
Caroline Railway Company, Daniel H. Chamberlain was ap-
pointed receiver of the railway company by an order of the
Circuit Court of the United States for the District of South
Carolina, with the usual powers of receivers in such cases, and
all of the property of the company was placed under his care
and management and protected by injunction. On March 7,
1892, the receiver filed a bill in equity in that court against the
treasurers and sheriffs, eighteen in number, in the counties
through which the railroads in his possession passed, alleging
that the treasurers were about to issue tax executions and the
sheriffs about to levy and seize thereunder property of the rail-
road company for the taxes for the fiscal year beginning
November 1, 1890. The bill alleged that the taxes for that
fiscal year were unconstitutional and illegal in part, upon vari-
ous grounds set forth therein in detail, and involving an alleged
wrongful and illegal raising of the valuation of the state board
of equalization ; that the levy and sale of the road would cause
irreparable injury, preventing the receiver from carrying on
the business of the railroad as a common carrier; that there
Was no adequate remedy at law; that a multiplicity of suits
would be necessary to protect his rights if he sued at law ; and
that the levy would cast a cloud upon the property ;-and prayed
for an injunction against the issue and levy of the tax warrants
' question. The bill further set forth that the receiver had
tendered without condition the taxes admitted to be due and
that the same had been refused by the county treasurers, but

pending the motion for preliminary injunction the defendants
vere permitted to waive this refusal and receive the amounts
tendered, which was accordingly done. On April 8, 1892, the
court, after full hearing, issued the injunction prayed for, and
the defendants having answered, it was provided by order of
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court that the testimony should be taken in due course in time
for final hearing at the November term, 1893.

For the fiscal year beginning November 1, 1891, the receiver
made a return of the property for taxes as provided by law,
similar to the return he had made the year previous, and the
state board of equalization having again proceeded in the
matter of the assessment and valuation as before, the receiver
again tendered the taxes calculated on the valuation as re-
turned, and not upon the valuation as assessed. The amounts
so tendered were received, but tax executions or warrants were
issued by the county treasurers, for the difference between the
return and the assessment, and on February 4, 1893, levy was
made by Tyler, sheriff of Aiken County, upon property in the
hands of the receiver at Aiken. There were apparently two
warrants, one for $1215.14 and the other for $466.40, and the
value of the property levied on was $9500. That property con-
sisted of fourteen freight cars, five belonging to the South
Carolina Railway, one to another South Carolina company,
and eight to various railroad companies of other States. ~All
of the cars were marked with the initials of the corporations to
which they belonged, and most of them with the names of the
owners in full. Eight of the cars were loaded with merchan-
dise belonging to shippers. The cars were chained to the
track of the South Carolina Railway Company alongside of
the only freight depot of the company in Aiken, and ef-
fectively stopped traffic through that depot for a period of
twelve days. On Monday, February 6, 1893, the receiver
filed his petition in the Circuit Court of the United States,
alleging the illegality of the taxes for which the warrants were
issued, in substantially the same terms as in the bill of the year
before, and setting forth that he had paid the taxes admitted
to be due; that the court in the previous case had decided a
tax in all respects similar to be illegal ; and, after disclaiming
any intention to delay or escape the payment of the taxes due.
and alleging that he was only doing his duty as an officer of
the court, prayed that the treasurer and sheriff be enjoined
from interfering with the property in the receiver’s charge, and
be committed for contempt for levying upon property in the
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custody of the court. The court issued a restraining order and
a rule to show cause, returnable at Charleston on February 20,
1893, as follows:

“QOrdered, that an order do forthwith issue and be served
upon said MacMitchell and M. V. Tyler, requiring them to
show cause before me on the 20th day of February, 1893, at
10 o’clock a.m., at the United States court-house, Charleston,
S. C,, why they should not be attached and punished as
prayed for.

“2. That the said MacMitchell and M. V. Tyler do like-
wise show cause before me at the same time and place why
they should not be enjoined and restrained from interfering
with any or all of the property of the said South Carolina
Railway Company or other property in the possession and
control of the said D. H. Chamberlain as receiver and officer
of this court, or from interfering in any manner whatsoever
with the officers and agents of the said receiver, and also from
levying upon, advertising or selling or in any manner whatso-
ever attempting to dispose of the said property. That the
said MacMitchell and M. V. Tyler do likewise in due course
file an answer, if any, why such further relief as may be neces-
sary should not be granted in the. premises.

“4. In the meantime it is ordered that the said MacMitchell
and M. V. Tyler be, and they are hereby, restrained and en-
Joined from levying upon, seizing, advertising or selling or in
any manner whatsoever endeavoring to interfere with or to
dispose of the said property in the possession of the said D.
H. Chamberlain, as receiver of this court, until the hearing of
the rule and the order of this court thereon.

“5. That a copy of the petition and order herein be forth-
with served upon the said MacMitchell and M. V. Tyler.”

Qn February 8 a supplemental petition was filed by the
receiver, reciting the filing of the original petition; the order
thereon, and the service of copies of said petition and order,
and stating that the sheriff refused to comply with a written
dtlemand, on February 7, for the release of the property from
his custody. ¥

Accompanying this supplemental petition were affidavits
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stating the facts in detail, whereupon the order of February ¢
was so modified as to require the respondents to show cause
on February 11, 1893, instead of February 20. *

The respondents answered the petitions on February 19,
denying any unlawfulness in the assessment and admitting
that the property was in the possession of the court, but denied
that such possession exempted the same from process of law
for the collection of taxes by the State. They admitted the
levy upon the cars, but denied any knowledge or information
sufficient to form a belief that any of them belonged to cor-
porations other than the South Carolina Railway, and denied
that the levy seriously interfered with the receiver or the
public in doing business over said road. They further denied
that the facts stated in the original and supplemental petitions,
if true, were sufficient to constitute a contempt of court, and
insisted upon various matters, afterwards again set forth in
the application for habeas corpus.

They asserted the legality and regularity of the warrants
for the collection of the taxes, and that the levy was made in
obedience thereto, and submitted that they were acting under
the laws of South Carolina as the officers and agents of the
State, “and as such engaged in the performance of their duties
in issuing the said execution, in making the said levies and
in retaining possession of the property so levied upon, under
the valid constitutional laws of the said State, and that if said
petitioners have any controversy with any one in regard
thereto, it is a controversy with the State of South Carolina,
which is no way a party to these proceedings, and that there
can be no controversy with the respondents in this regard
unless they were acting without the commission and warrant
of the State of South Carolina and were trespassers, which
they deny.” And, finally, they disclaimed “any intention
to treat this court or its orders with disrespect, and state that
they have been actuated alone with a desire to discharge their
official duties as officers of the State of South Carolina.”

This return was accompanied by a large number of affidavits
tending to show the legality of the tax complained of. .

A hearing having been had, the Circuit Court delivered it
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opinion, stating the facts briefly, and holding that the inter-
ference by the court by injunction was justified on the ground
of excessive levy and on the ground of the taking of property
other than the property of the alleged taxpayer; but further,
that while property in the hands of a receiver of any court,
either state or national, was bound for the payment of taxes,
state, county, or municipal, yet that a receiver is not bound
to pay taxes in his judgment unlawful, unless by the order of
the court whose officer he is ; and that in the present proceed-
ing it was not competent for the court to go into the question
of whether the tax was or was not illegal. The Circuit Court
therenpon entered severally the following orders :

“This cause came on to be heard on petition, rules to show
cause, return thereto and affidavits. And on hearing the
same, and upon due consideration thereof, it is

“Ordered, adjudged and decreed, that an injunction do
issie to M. V. Tyler, sheriff of Aiken County, his deputies
and agents, enjoining and restraining them from further
intermeddling, interfering with, keeping and holding the per-
sonal property distrained upon by him, belonging to the peti-
tioner, as receiver of the South Carolina Railway Company,
or in his care and custody as receiver and common carrier,
and that this injunction remain of force until the further order
of this court.

“Itis further ordered, that the said property be restored
to the custody of the receiver of this court, and that the mar-
shal put him in possession thereof.”

“M. V. Tyler, sheriff of Aiken County, having been served
with two rules to show cause why he be not attached for con-
tempt, for the matters set forth in copy of petition to each
rule attached, and sufficient cause not having been shown,
and it further appearing that he, notwithstanding, continues
to hold and detain said property, we adopt the precedent set
I re Childs, 22 Wallace, 157, by the Supreme Court of the
United States,

: IF is ordered, adjudged and decreed, that he is in contempt
‘Ehls.court and of its orders and process.
It is further ordered that he do pay a fine of five hundred

of
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dollars, and that the clerk of this court shall enter judgment
thereon and issue execution therefor. And that he also stand
committed to the custody of the marshal of this court until
he has paid said fine, or purged himself of his contempt
herein.” y

Among other averments in the petition for the writ of
habeas corpus, it was alleged that by an act of the general as-
sembly of South Carolina, (No. 631,) approved March 19, 1874,
15 S. C. Stat. 789, it is provided that in all cases where it is
claimed that taxes have been erroneously or illegally charged
upon taxable property within the State, the person so claim-
ing may, by petition, submit a full statement of the facts in
the case, and the comptroller-general may make such abate-
ment thereof as, in his judgment, the same may demand, and
that such relief so granted in cases for erroneous charges as
aforesaid has not been sought by the receiver or the railroad
company. That by the statutes of the State it is also pro-
vided that the collection of taxes shall not be stayed or pre-
vented by any injunction, writ or order issued by any court or
judge thereof, Gen. Stats. S. C. sec. 171, and that in all cases
where taxes are charged against any person, which he may
conceive to be unjust or illegal for any cause, he shall pay the
taxes notwithstanding, under protest, and upon such payment
being made the person so paying may, within a time limited,
by action against the county treasurer, recover such taxes a3
may, in such suit, be adjudged to have been wrongfully or ille
gally collected. It was further averred that by the act of
Congress approved March 3, 1887, and amended by the act of
August 1, 1888, the receiver appointed in this case was e
quired to manage and operate the property situated in South
Carolina according to the requirements of the valid laws of that
State in the same manner as if in possession of the owner
thereof ; and petitioner insisted that the action of the Circuit
Court in appointing a receiver did not change the title or pos
session of the property or its relation to the sovereign power of
the State to tax it, and was subject in like manner as the
property would have been subject had it remained in the
hands of its owners. Petitioner also referred to an act of the
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legislature of South Carolina, approved December 24, 1892,
Acts S. C. 1892, p. 81, which provided that the assessment of
property for taxation should be deemed and held to be a step
in the collection of taxes; that certain enumerated sections
of the general statutes, thereby declared to be in full force
and effect, should be construed to mean as giving full and
complete power to the county auditor independent of any
rights conferred on county boards of assessors, or other offi-
cers, in the matter of securing a full and complete return of
property for taxation in all cases, and that the action of the
auditor under those sections should not be interfered with by
any court of this State by mandamus, summary process, or
any other proceeding, but that the taxpayer should have the
right to pay his tax on such return under protest, as now
provided by law. Petitioner, therefore, insisted that an ade-
quate remedy at law was given the taxpayer for unjust and
excessive taxation, and that it was not competent for a court
of the United States to grant the injunction in this case, any
more than it would have been for a court of the State ; that
the receiver’s possession is that of the court, only for the par-
ties litigant in the suit, and to the extent only of the power
to subject the property to the rights of suitors, subject to the
paramount right of the State to tax the property according
toits own laws; that the railway company was a citizen of
South Carolina, and hence that the receiver, as plaintiff in
his petition, represented a citizen of South Carolina, and pro-
ceeded against the petitioner Tyler, who was also a citizen of
‘Fhat State; that the amount involved was less than gives
Jurisdietion to the Cireuit Courts of the United States; that,
on the grounds indicated, the court had no jurisdiction, and
1ts order was void ; and that, therefore, the order of commit-
ment and fine was void. In conclusion petitioner insisted :
“1st. That the injunction proceeding by the receiver is a
sult against the State of South Carolina ; that to enjoin the
functionary is to forbid the function of the State to tax by its
oWn laws and fix and assess its amount by its own procedure ;
and t.ha,t your petitioner, as the officer charged with this state
function, is sued by the receiver, which is in fact a suit against
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the State, and contrary to the Eleventh Amendment of the
Constitution of the United States.

“2d. That under the laws of the United States and of the
State the remedy of the owner or taxpayer is ample by pro-
ceeding at law, and he can have none in equity, which is
denied by the statute of the State and on general principles of
equity practice, and that the exigency which induced the
appointment of a receiver does not in any respect change the
legal aspect of the case, but makes the order of the court of
the United States illegal, void and without jurisdiction.

“3d. That to fine and imprison your petitioner for action as
a legal officer, under and according to the valid laws of South
Carolina, is to deny the authority of the State itself, by mak-
ing it impossible for the State to execute its laws by agents,
except under penalties which the United States courts cannot
impose as an obstruction to the functions of the State itself.

“ Wherefore your petitioner insists that he is held in custody
against law, and contrary to the Constitution of the United
States, the supreme law of the land.”

This case was argued with Nos. 16, 18 and 19 original, pos,
page 191.

Mr. Ira B. Jones, (with whom was Mr. Samuel Lord on
the brief,) for the petitioners in all the cases.

I. While a proceeding by Aabeas corpus is a civil proceeding,
Fr parte Tom Tong, 108 U. 8. 556 ; Robb v. Connolly, 111
U. 8. 624, contempt of court is a specific criminal offence, and
the imposition of the fine is a judgment in a criminal case.
New Orleans v. Steamship Co., 20 Wall. 387; Ex parte Keur-
ney, T Wheat. 38. Ever since the case of Bollman v. Swart:
wout, 4 Cranch, 75, it has not been doubted that the Suprem¢
Court has authority to issue habeas corpus where a person s
in custody under the warrant or order of any court of the
United States. The struggle since has been as to the extent
of the inquiry the court could make into the causes of the
commitment.
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Previous to the act of March 81, 1891, establishing the Cir-
cuit Court of Appeals, and defining the jurisdiction of the
United States courts, it was settled that the Supreme Court,
having no jurisdiction of criminal cases by writ of error or
appeal, could not, on Aabeas corpus, examine into the sufficiency
of the evidence on which the judgment and sentence of the
court was founded, but could, and it was its duty to do so, dis-
charge by means of Aabeas corpus any person imprisoned
under sentence of any court of the United States, in a crimi-
nal case, where there was a want of jurisdiction or an excess
of the jurisdiction, power or authority of the committing
court in the judgment and sentence imposed. Ex parte Ham-
dton, 3 Dall. 17; Er parte Bollman, 4 Cranch, 75; F parte
Watkins, 3 Pet. 193, 7 Pet. 568 ; Er parte McCardle, 6 Wall.
318, 7 Wall. 506 ; Zz parte Metzger, 5 How. 176 ; Er parte
Kaine, 14 How. 103 ; Hx parte Wells, 18 How. 307 s L parte
Milligan, & Wall. 2; Erx parte Kearney, T Wheat. 38; Fo
parte Yerger, 8 Wall. 85; He parte Lange, 18 Wall. 163; Ex
parte Parks, 93 U. 8. 18; Ex parte Virginia, 100 U. S. 339 ;
Er parte Sickold, 100 U. 8. 371; Ex parte Rowland, 104
U. 8. 604; Zz parte Mason, 105 U. S. 696 ; L parte Curtis,
106 U.8. 871; Er parte Carll, 106 U. S. 521; Keyes v.
United States, 109 U. 8. 336 ; K parte Yarbrough, 110 U. S.
6515 i parte Crouch, 112 U. 8. 178 ; i parte Bigelow, 113
U.8.328; By parte. Wilson, 114 U. S. 417; Ex parte Fisk,
U3 U.8.1713; In re Ayers, 123 U. 8. 443.

I, therefore, the act establishing Circuit Courts of Appeals,
approved March 8, 1891, authorizes the Supreme Court to re-
View on appeal by defendants in criminal cases, the judgment
of _the court below on such questions as are raised in the appli-
cation for Aabeqs corpus in these cases, there seems to be no
91)stacle in the way now of this court in proper cases extend-
Ing the uses of Aabeas corpus to an inquiry into the sufficiency
of the evidence on which the judgment was founded and into
errors of law beyond jurisdictional errors.

This Sweeping change in the appellate jurisdiction of this
court seems clearly to allow defendants in criminal cases a
1ight to appeal direct to this court in such cases above provided.
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II. If, however, we are mistaken in this respect, and the in-
quiry is limited to jurisdictional errors, then we submit that
the Circuit Court “has acted without jurisdiction, or has ex-
ceeded its powers to the prejudice of the party seeking relief,”
In re Lane, 135 U. S. 443 ; because the sheriffs in making the
levy for taxes were acting as the duly authorized law officers
and representatives of the State of South Carolina, acting in
obedience to the requirements of the valid laws of the State
and the commands of a superior officer; and that since the
State cannot be made a party to these proceedings without
her consent, neither can her representatives. The test whether
an officer of the State can be sued, is whether the officer is a
trespasser. If the officer can justify his act under a valid con-
stitutional law of the State, he is not a trespasser and is the
representative of the State which cannot be sued without its
consent. Virginia Coupon Cases, 114 U. S. 269 ; Hagood v.
Southern, 117 U. 8. 52. See also Cunningham v. Macon &
Brunswick Railroad, 109 U. S. 446 ; Poindexter v. Greenhow,
114 U. S. 270, 288; Osborn v. United States Bank, 9 Wheat.

188; Davis v. Gray, 16 Wall. 203; Board of Liquidation

V. McComb, 92 U. 8. 531; United States v. Lee, 106 U. S. 19%.

III. We concede, in its fullest scope, the doctrine that prop-
erty in the hands of a receiver appointed by a court is in the
custody of the law and cannot be interfered with by a tres-
passer or to enforce a private claim, and that any such inter-
ference with the receiver’s possession may be punished as 2
contempt of the court. Our contention is that receiver’s pos
session is subordinate to the right of the State in the exercise
of its sovereign power, in its own authorized way, to collect its
taxes which are essential to its existence against all property
within its jurisdiction.

This question came up before Mr. Justice Brewer in the
case of Central Trust Co.v. Wabash, St. Louis de. Railrood,
26 Fed. Rep. 11, in which a receiver prayed protection from
the payment of a tax. Injunction to restrain tax collector
was refused. The same question was presented to Mr. Jus-
tice Blatchford in Stevens v. Midland Railroad, 13 Blatch-
ford, 104. The court denied the application of a receiver for
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injunction against a tax officer. To exempt property in the
hands of a receiver from summary seizures for taxes is:
(1) Inconsistent with the power of taxation; (2) inconsistent
with the revenue laws of the State in which it is sitvated;
(3) contrary to the settled policy of the United States, which
is, not to interfere with the revenue laws of the State; and (4)
contrary to the spirit, if not to the letter, of Amendment XI
to the Constitution.

The orderly administration of justice requires non-interfer-
ence with property in the hands of the court, without the
court’s permission. This is a settled principle of law. On the
other hand, it is just as clearly settled that the State is sover-
eign in the matter of her revenue laws which do not trench
upon the federal Constitution, and that a summary collection
of revenues, essential to the existence of the State, is necessary.
When these principles conflict, which must yield? There can
be no orderly administration of justice without government,
and there can be no government without revenue. The power
to tax, and the right to speedy process for its collection, must
stand as the first cause, the bed-rock of tlie government, and

any other power of government which conflicts with this must
yield.

Mr. Hugh L. Bond, Jr., (with whom were Mp. Henry
Crauford and Mr. J. 8. Cothran on the brief,) for the respon-

dents in the cases of Tyler, Gaines and Ryser, petitioners in
Nos. 16, 17 and 18,

Mr. D. A. Townsend, Attorney General of the State of
South Carolina, filed a brief for all the petitioners.

Mr. Joseph W. Barnwell for the respondent in No. 17, Tyler,
petitioner,

Mr. John Randolph Tucker closed for all the petitioners,
In concluding the argument, I propose to insist, without

Waivin'g the other points on my brief, only on the point that
the suit was in fact a suit against the State.
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Referring for the history of the Eleventh Amendment to
the opinion in In re Ayers, 123 U.S. 443, Judge Camp-
bell’s brief in New Hampshire v. Louwrsiana, 108 U. 8. 76,
Hans v. Louistana, 134 U. S. 22, McGahey v. Virginia, 135
U. S. 662, 684, and Pennoyer v. McConnaghy, 140 U. S. 1, I
remark that the mandatory language of that amendment is
emphatic. “The judicial power shall no¢ be construed,” etc.
1t is a constitutional rule of construction, to prevent by direct
or indirect methods a suit against a State in a court of the
United States.

Nor need the State be sued by name, to bring the case
within the mandate of the amendment. Cases supra, and
the overruling of the dictum in Osborn v. Bank of the United
States, 9 Wheat. 738, in Georgia v. Madrazo, 1 Pet. 110, T Pet.
6217, sub nom. Madrazzo, commented on by the court in /n
Ayers, supra.

In In re Ayers, supra, and cases cited therein, it is settled
that if the act of a state officer is contrary to the Constitution
of the United States, he cannot protect himself against suit,
by a claim that he represents the State. But where an officer
of the law does an act under valid and constitutional author-
ity of the government of his State, in obedience to its order
and in pursuance of his sworn duty as its officer, the act is not
his own, it is the act of the State by its own will and mind and
hand, the hand and will and mind of its own officer. 1f those
by whom alone the State can act may be punished or pre
vented, it is folly to say the State is not punished and pre-
vented. To enjoin the officers through whom only it can act
is to enjoin the State; to sue these is to sue the State. It
these are deterred by such proceedings from acting, it is de
terred from action ; is a State maimed and helpless; a State
only in name; a sovereign without will or capacity to act
at all.

If Congress (Collector v. Day, 11 Wall. 113) cannot tax the
salary of a state officer, because thus impairing state autor-
omy, how can a federal court fine him for doing his duty, "
imprison him to prevent his doing it? He is vicariously a Vi¢
tim for the State. If property he holds only for it is taken
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from him, or if he be compelled to surrender it, %e is deprived
of nothing, but the State is. If so, is not the State sued con-
trary to the Eleventh Amendment, or decreed against without
a hearing ? without due process of law secured by the Fifth
Amendment ¢

That the law under which this tax is claimed is not against
the federal Constitution is clear. Murray v. Hoboken Co., 18
How. 272; Cheatham v. Unated States, 92 U. 8. 85; Stanley
v. Albany Supervisors, 121 U. 8. 535; Tennessee v. Sneed, 96
U. 8. 69; Shelton v. Platt, 139 U. 8. 591, citing Synder v.
Marks, 109 U.S.189. Noris it against the state constitution.
Charlotte, Columbia de. Railroad v. Gibbes, 142 U. S. 386;
Whaley v. Gaillard, 21 S. C. 510.

The case stands then free of the only objection to the officer’s
claim of immunity from suit, because he represents the State.
He has no interest in the lis contestata, except as her represen-
tative. The assessor and sheriff exercised official diseretion,
and therefore represented the State, as has been often held,
and how can judicial action be substituted for legislative or
executive discretion ¢ State Railroad Tax Cases, 92 U. 8. 575
Stanley v. Albany Supervisors, and other cases, supra.

In all such cases, as the right or interest involved is that of
the State, and none other, the State is a necessary party to
any suit, where the judgment affects it, and unless made a
party, no judgment is lawful ; and it cannot be made a party
because of the Eleventh Amendment. This is strongly stated
by this court in Hagood v. Southern, 117 U. 8. 52, 71. The
court says that no decree can be made, because the State is
10 party; and the State may refuse to be a party.

In Georgia v. Madrazo, 1 Pet. 110, Cunningham v. Macon
Ce. Railroad, 109 U. 8. 446, and Lowisiana v. Jumel, 107
U8 g property held by state officers without right, and
against the provisions of the Constitution of the United
States, was held to be beyond the reach of a federal court,
beca'tuse the officers held for the State, and to oust their pos-
session would be to oust the possession of the State. This
cannot be done but by making the State a party, which the
Eleventh Amendment forbids. See in accord with this, the

VOL. CXLIX —12
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case of Queen v. Lords Commassioners of the Treasury, L. R.
7 Q. B. 387, 400.

With these settled principles, let us see now what was done
in these cases.

In three of them, the lien for taxes attached in November,
1891, and the receiver was not appointed in these cases until
May and August, 1892. The receivers took subject to the
legal lien, the lien of the State. That lien was made effectual
by levy under which the sheriff held possession. This lien
was paramount to all, protected by receivers. Mere levy did
not disturb the receiver’s possession. Albany Bank v. Scher-
merkorn, 9 Paige, 3725 8. C. 38 Am. Dec. 551; Hewitt v.
Midland Railroad, 12 Blatchford, 452, 13 Ibid. 104; Georgin
v. Atlantic & Gulf Railroad, 3 Woods, 437; Central Trust
Co. v. Wabash &e. Railway, 26 Fed. Rep. 11.

But the court, by its order, set at naught the lien of the
State, and its levy, without making the State a party. This
could not be done. That lien and levy were adjudged null
without a hearing. The State was a necessary party, and the
decree made In its absence was void.

By a mandatory injunction upon its officers, the court
divested the State of its possession, and as it was a necessary
party, before this could be done the order was absolutely void.

Finally the marshal seized the property in the hands of the
State and returned it to the receiver. Can there be doubt
that this was wltra vires, when the State was not, and could
not be made a party? Hagood v. Southern; Cunningham .
Macon; Lowisiana v. Jumel, supra. '

The court did all this on a claim to decide on the amount
of tax due, in disregard of the guasi judicial action of the
Boards of the State, action which this court has held conclw-
sive on the taxpayer, except by payment and suit to recover
back. Hagar v. Reclamation District, 111 U. S. 701, 7103
Stanley v. Albarny Supervisors, 121 U. 8. 535.

For refusal to obey the order of the court and to surrender
the possession held by his officers for the State, they were
imprisoned to compel obedience. The officer in prison Was
thus disabled from holding and protecting the State’s rights of
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property. Sustain this order, and the tax due the State may
be enjoined perpetually, and its power to collect or adjudicate
it will be destroyed. Its tax law will be nullified, and the
court will, by its receiver, sit in the seat of its sovereignty.

Every injunction is based on an equity of plaintiff against
some legal right of defendant, and the court is bound to adjust
the conflict. But how can it do this without deciding how
much tax is due to State? and how do that unless the State
be a party ¢ and how can it make the State a party ?

From doing both of these the court is excluded ; from the
one by fundamental principles of right, from the other by
the Constitution of the United States. In this dilemma, only
one course is left: dismiss the bill, as without jurisdiction,
and discharge the prisoners.

But it is insisted, that this property was in custodia legis,
and that this makes a difference.

All the cases cited are cases of corporations, municipal or
private. None touch the case of a State. In cases of cor-
porations the court of the receiver may compel the party to
submit to its intervention. But this cannot apply to a State.

It is said, the receiver’s court will by its action decree what
Is 7ightly due the State. But the answer is conclusive, that
such decision cannot be made against the claim of the State,
unless the State be made a party. But it is not a party, and
cannot be made one. How, then, can the court decide? The
real issue is, not whether the federal court will or not decide
Justly, but where is the jus decidendi. The Eleventh Amend-
ment declares it is not with the federal court unless the State
waives its immunity ; and Hagood v. Southern, supra, decides
th&i} the State cannot be compelled to be a party; and no
decision can be made against its right where it is not a party.
Ce.m the receiver's court by sequestration of the property
Within the reach of the state process, by so holding it,
through fine and imprisonment, as to prevent remedy, drive
the State to this dilemma? “ Take nothing for your claim, or
wl}at that court will decide you entitled to.” This would be
a Judicial strategy in fraud of the Eleventh Amendment. It
would be equivalent to saying: The receiver’s court will
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decide against you without a hearing, contrary to funda-
mental principles, or will compel you to be a party to this suit,
contrary to your immunity under Eleventh Amendment. With
the jus decidendi denied to the federal court by that amend-
ment, it would usurp it by duress on the officers of the State,
and by a forceful withdrawal of all property from state
process.

It may be plausibly argued, that for wrongful levy on
property not subject to levy, or for excessive levy, or for
obstruction of the railway, the court could enjoin the officer.
But, as in Rowland’s Case, 104 U. S. 604, the court has in
excess of jurisdiction taken all out of the sheriff’s hands,
and imprisoned them for holding any of it, until all should be
given up. This excess makes the order wholly void.

The court could not rightfully decide the fundamental
question of guantum of tax. That was coram non judice. It
should have sent the receiver to the state tribunals, where the
State consented to the adjudication of its right, and should
not have assumed or enforced a jurisdiction to try a tax right
of the State without its consent, and in defiance of its con-
stitutional immunity.

Mz. Curer Justice FuLLeg, after stating the case, delivered
the opinion of the court.

Unless the order of commitment was utterly void for want
of power, this application must be denied. The writ of Aabeas
corpus is not to be used to perform the office of a writ of
error or appeal ; but when no writ of error or appeal will lie,
if a petitioner is imprisoned under a judgment of the Cir
cuit Court, which had no jurisdiction of the person or of the
subject matter, or authority to render the judgment com-
plained of, then relief may be accorded. Hi parte Parks, 9
U. 8. 185 Ex parte Terry, 128 U. 8. 289 ; Newlsen, Petitioner,
131 U. S. 176. And even if the contention were well founded,
which is not at all to be conceded, that under the fifth section
of the Judiciary Act of March 3, 1891, a writ of error might
be brought to review such a judgment as that before us, and
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that thereby our appellate jurisdiction was enlarged, we
should still decline to consider the whole record for error
merely, but only to ascertain whether the judgment was
absolutely void.

The property in question was in the custody of the Circuit
Court, in a cause within its jurisdiction, and protected by
injunction: The power exercised was the power to protect
the property in the custody of the court from invasion, and
in order to sustain the receiver’s application the ordinary
grounds of equity interposition were not required to be set
forth. Whether inadequacy of remedy at law in respect of
the disputed taxes, or the requisite jurisdictional amount, or
diverse citizenship, were shown to exist, was not and could
not be matter of inquiry. DBut it may be observed that
diverse citizenship is not material in ancillary and dependent
proceedings, where jurisdiction exists over the subject of the
litigation; Krippendorf v. Hyde, 110 U. S. 276; Morgan’s
Co. v. Teras Central Railroad, 137 U. S. 171, 201; that the
objection of adequacy of legal remedy as here presented goes
to the want of equity and not to want of power; Reynes v.
Dumont, 130 U. 8. 354; and that an apparent defect of
jurisdiction for lack of a matter in controversy of sufficient
pecuniary value can be availed of only by appeal or writ of
error.  In re Smwoyer, 124 U. 8. 200, 221. In the latter case,
the distinction between an absolute want of power and its
defective exercise, between cases where the subject matter
falls within a class over which equity has jurisdiction and
those where it does mnot, is clearly pointed out and the au-
thorities cited.

No rule is better settled than that when a court has ap-
pomted a receiver, his possession is the possession of the court,
for the benefit of the parties to the suit and all concerned,
and cannot be disturbed without the leave of the court; and
that if any person, without leave, intentionally interferes with
such possession, he necessarily commits a contempt of court,
and is liable to punishment therefor. Wiswall v. Sampson,
14 How. 52 Taylor v. Carryl, 20 How. 583; Davis v. Gray,
16 Wall. 203; Krippendorf v. Hyde, 110 U. 8. 276; Barton
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v. Barbour, 104 U. S. 126; Gumbel v. Pithen, 124 U. S.
131.

Ordinarily the court will not allow its receiver to be sued
touching the property in his charge, nor for any malfeasance
of the parties, or others, without its consent; and while the
third section of the act of Congress of March 3, 1887, 24 Stat.
552, e. 373, now permits a receiver to be sued without leave,
it also provides that “such suit shall be subject to the general
equity jurisdiction of the court in which such receiver or
manager was appointed, so far as the same shall be necessary
to the ends of justice.” Neither that, nor the second section,
which provides that the receiver shall manage the property
“according to the valid laws of the State in which such
property shall be situated,” restricts the power of the Circuit
Courts to preserve property in the custody of the law from
external attack.

In this case, instead of issuing an attachment against the
petitioner at once for forcibly seizing the rolling stock of this
railroad under the circumstances appearing upon the face of
the record, the court adopted the course of serving him with
a rule to show cause, and with an order restraining him, in
the meantime, from interference with the property. The
petitioner refused to release the property upon request of the
receiver, and persisted in his attempt to hold possession
thereof by force in disregard of the order of the court.

The general doctrine that property in the possession of
receiver appointed by a court is 4n custodia legis, and that
unauthorized interference with such possession is punishable
as a contempt, is conceded; but it is contended that this
salutary rule has no application to the collection of taxes.
Undoubtedly property so situated is not thereby rendered
exempt from the imposition of taxes by the government
within whose jurisdiction the property is, and the lien for
taxes is superior to all other liens whatsoever, except judicial
costs, when the property is rightfully in the custody of the
law, but this does not justify a physical invasion of suqh
custody and a wanton disregard of the orders of the court I
respect of it. The maintenance of the system of checks and
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balances characteristic of republican institutions requires the
codrdinate departments of government, whether federal or
state, to refrain from any infringement of the independence
of each other, and the possession of property by the judicial
department cannot be arbitrarily encroached upon, save in
violation of this fundamental principle.

The levy of a tax warrant, like the levy of an ordinary
fieri facias, sequestrates the property to answer the exigency
of the writ; but property in the possession of the receiver is
already in sequestration, already held in equitable execution,
and while the lien for taxes must be recognized and enforced,
the orderly administration of justice requires this to be done
by and under the sanction of the court. It is the duty of the
court to see to it that this is done; and a seizure of the prop-
erty against its will can only be predicated upon the assump-
tion that the court will fail in the discharge of its duty, an
assumption carrying a contempt upon its face.

The acceptance of the rule has been general, and but few
decisions were cited on the argument in illustration of its
application.

The Court of Appeals of Maryland, in Prince George's
County  Commissioners v. Clarke, 36 Maryland, 206, 218,
staced the question presented to be “whether, after a decree
has been passed by a court of equity for the sale of real estate
and trustees have been appointed to make such sale, a collector
of taxes has the power to seize and sell the same, or any part
thereof, for taxes due.” And the court thus proceeded: *The
decree was passed the 9th of November, 1865. The taxes for
which the land was sold were assessed for the years 1866 and
1867, and the collector’s sale took place the 29th of September,
1870 The land in the meantime had been sold by the trustees,
under the decree in the equity case, but exceptions having been
filed to the sale, the question of its ratification was still pend-
ng. - So that both at the time of the imposition of the taxes
and at the time of the collector’s sale, the land in question
Was under the control and jurisdiction of a court of equity.
Under these circumstances it was not admissible for a collector
10 step in, and by a summary distress and sale divest the court
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of its jurisdiction, and transfer the question of title to another
tribunal. His plain and obvious duty was to apply to the
court for the payment of the taxes due, and as they had full
power, the presumption is, that they would have directed their
payment through their agents, the trustees, in a manner that
would have occasioned no unnecessary delay, while at the
same time the rights of all interested would have been properly
protected.”

In Greeley v. Provident Sawvings Bank, 98 Missouri, 458,
460, payment of taxes upon intervention of the tax collector
in a case wherein a receiver had been appointed, was resisted
upon the ground of lapse of time, and the court said: “The
amount of the taxes was undisputed, and the receiver had in
his hands funds sufficient to pay them, and we think the order
should have been made. It may be conceded that the State
did not have an express lien upon the assets that went into
the hands of the receiver, but it had a right paramount to
other creditors to be paid out of those assets, . . . aright
which it could have enforced through its revenue officers by
the summary process of distress, . . . but for the fact that
the property and assets of its debtor had passed into the cus-
tody of its courts; whose duty it was in the administration
and distribution of those assets to respect that paramount
right, upon the untrammelled exercise of which depends the
power to protect the very fund being distributed, and to main-
tain the existence of the tribunal engaged in distributing it;
and to make no order for the distribution of assets in custodis
legis except in subordination to that right. The ordinary rev-
enue officers of the State being deprived of the ordinary means
of securing the State’s revenue from the fund in the custody
of the court, the duty devolved upon the court to be satisfied,
and upon the receiver to see, that the taxes due the State were
paid before the estate was distributed to other creditors; and
we can conceive of no scheme of administration that the cowrt
could properly adopt by which the State’s demand could be
reduced to the level of an ordinary debt, and be cut off unlesf
presented to the court for allowance within a given time.
And see Central Trust Co. v. N. Y. & Novthern Railrosds
110 N. Y. 250.
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County of Yuba v. Adams, 7 California, 35, 37, was also a
case of intervention, and the view of the court was thus ex-
pressed: “The levy of the tax gave to the intervenor a judg-
ment and lien on the property assessed, having the force and
effect of an execytion, which might be enforced in the same
manner as other executions. . . . Thislien was not divested
by the subsequent proceedings taken by Brumagim and others ;
but the fund, being in the custody of the law, was not liable
to seizure, and the proper remedy was by direct application to
the court having the fund in possession.”

We do not understand any other or different rule to have
obtained in the courts of South Carolina. Indeed,in Hand v.
Sauvannah & Charleston Railroad, 17 S. C. 219, the court,
without objection, passed upon a claim for taxes by the State
against the property of the railroad company in the hands of
the court, and held that it could not be maintained. :

If such be the ordinary rule in the state courts, it is quite
apparent that it is the only one that can be properly applied
where property is in the custody of the courts of the United
States. Their officers are the agents of the United States,
and, without an order of the court appointing them, they are
in duty bound to hold the property and refer those who would
interfere with it to the court.

In Georgiav. Atlantic & Gulf Railroad, 3 Woods, 434, an
application was made to the Circuit Court of the United
States for the Southern District of Georgia on behalf of the
State of Georgia for leave to sell the depots, freight houses,
passenger houses, and offices of the railroad company, by
virtue of a writ of fieri facias which had been levied on the
property to enforce the collection of taxes due the State, and
the levy suspended by affidavit of illegality filed by the rail-
road company under a provision of the Code of Georgia to
that effect. A receiver had been appointed by the Circuit
Qourt after the levy, and had possession subject to the prior
llen of the execution which was being contested. Mr. Justice
Bra'dley, for reasons given, held that the levy was void, and
denied the application for leave to proceed with the execution,
while he declared that the court would take care that the full
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right of the State should be preserved so far as it should be
brought judicially to the notice of the court.

In Western Union Tel. Co.v. Atl. & Pac. Tel. Co., T Bissell, 367,
Judge Drummond decided that proceedings in the state court
on the part of one of the parties to condemn a right of way of
the other, in the exercise of the power of eminent domain,
was invalid, because the property was in the possession of the
Circuit Court of the United States, through receivers, “and
that, being so, no action could take place in the state court
affecting it without the consent first obtained of this court.”

In Oovell v. Heyman, 111 U. S. 176, 182, where the question
arose as to the replevin by process from a state court of prop-
erty held by a United States marshal, which this court held
could not be permitted, Mr. Justice Matthews, delivering the
opinion, said : “The forbearance which courts of cotrdinate
jurisdiction, administered under a single system, exercise
towards each other, whereby conflicts are avoided, by avoid-
ing interference with the process of each other, is a principle
of comity, with perhaps no higher sanction than the utility
which comes from concord ; but between state courts and
those of the United States, it is something more. It is a prin-
ciple of right and of law, and, therefore, of necessity. It
leaves nothing to discretion or mere convenience. These
courts do not belong to the same system, so far as their juris-
diction is concurrent ; and although they co@xist in the same
space, they are independent, and have no common superior.
They exercise jurisdiction, it is true, within the same territory,
but not in the same plane ; and when one takes into its juris
diction a specific thing, that res is as much withdrawn from
the judicial power of the other as if it had been carried physi
cally into a different territorial sovereignty. To attempt t0
seize it by a foreign process is futile and void.”

This principle is applicable here, for whether the sheriff
were armed with a writ from a state court or with a distress
warrant from a county treasurer, this property was as mu'ch
withdrawn from his reach as if it were beyond the territorial
limits of the State.

The inevitable conclusion that this must be so, if constitl:
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tional principles are to be respected in governmental adminis-
tration, does not involve interruption in the payment of taxes
or the displacement or impairment of the lien therefor, but,
on the contrary, it makes it the imperative duty of the court
to recognize as paramount, and enforce with promptness and
vigor, the just claims of the authorities for the prescribed
contributions to state and municipal revenue. And when
controversy arises as to the legality of the tax claimed there
ought to be no serious difficulty in adjusting such controversy
upon proper suggestion. The usual course pursued in such
cases is by intervention pro énteresse suo, as in the instance
of sequestration. 2 Dan. Ch. Pl. & Pr. 4th ed. 1057, 1744 ;
Swannah v. Jesup, 106 U. S. 563, 564. The tax collector is
a ministerial officer, Frskine v. Hohnbach,14 Wall. 618 ; Stuts-
man County v. Wallace, 142 U. S. 293 ; and no reason is per-
ceived why he should not bring his claim to the attention of
the court, while, on the other hand, it is clearly the duty of
the receiver to do so, if he contends that the taxes are illegal.
If found valid, they must be paid; if invalid, the court will
so declare, subject to the review of the appellate tribunals.

The courts of the United States have always recognized the
importance of leaving the powers of the State in respect to
taxation unimpaired. Where the questions involved arise
under the state constitution and laws, the decisions of its
highest tribunal are accepted as controlling. Where the Con-
stitution and laws of the United States are drawn in question,
the courts of the United States must determine the contro-
versy for themselves.

Such was the aspect of this case. The receiver had denied
the validity of a distinctive portion of the annual taxes, and
under the direction of the court had proceeded by bill to test
the question in reference to the levy for the previous fiscal
year.  Injunction had been granted, issues made up, and the
ease stood for final hearing. The alleged illegality existed
n the levy for the current year. The receiver paid the undis-
Puted taxes, and, upon the forcible intervention of the
collectors to compel payment of the balance, brought the con-
troverted point again to the attention of the court in his
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application for the protection of the property. So far as the
order before us is concerned, we are not called upon to review
the grounds upon which the assertion of illegality is rested.
It has been repeatedly and uniformly held by this court that
in a proper case for equity interposition an injunction will lie
to restrain the seizure of property in the collection of taxes
imposed in contravention of the Constitution of the United
States. Osborn v. Bank of the United States, @ Wheat. 738;
Dodge v. Woolsey, 18 How. 331 ; Allen v. Baltimore & Olio
LRailroad, 114 U. S. 811; In re Ayers, 123 U. S. 443 ; Shelton
v. Platt, 139 U. 8. 591. Whether or not the particular case
is one calling for that measure of relief, it is for the Circuit
Court to determine in the first instance, and its action cannot
be treated as a nullity. :

It is said that any restraint upon or correction of unjust and
illegal assessment and taxation by judicial interposition is
inconsistent with the revenue laws of South (Carolina, which
only permit payment under protest and recovery back at law,
and our attention is called to statutory provisions forbidding
the courts to interfere with the collection of taxes by any writ,
process or order, and to various decisions thereunder. In
State v. County Treasurer, 4 S. C. 520, the subject was con-
sidered whether the legislature was precluded by the state
constitution, preseribing the jurisdiction of the Circuit Courts,
from taking away the remedy by prohibition commonly
resorted to in the case of illegal taxation, and it was held that
it was not, a vigorous dissenting opinion being delivered by
Chief Justice Moses, who said (p. 539): “The power to tax
is the most extensive and unlimited of all the powers which 2
legislative body can exert. It is without restraint, except by
constitutional limitations. To tie up the hand that can alone
resist its unlawful encroachments would not only render un-
certain the tenure by which the citizen holds his property. but
would make it tributary to the unrestrained demands of the
legislature.”

In State v. Gaillard, 11 8. C. 309, application was made
the court for a writ of mandamus, directed to the county
treasurer, commanding him to receive bills of the Bank o0
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South Carolina for taxes, and the writ was refused. Mr. Jus-
tice McIver concurred on the ground that the constitutionality
of the prohibitory act had been settled in the case of State v.
County Treaswrer, just cited.

In Chamblee v. Tribble, 28 S. C. 70, the action was brought
to enjoin the county treasurer from collecting certain taxes for
railroad purposes. The constitutionality of these provisions
was again adjudged, Mr. Justice McIver concurring as before,
solely on the ground of stare decisis, while Mr. Justice Mc-
Gowan dissented.

In Bank v. Cromer, 35 S. C. 213, the court granted a man-
damus to correct an assessment, and held that the statute did
not prohibit the courts from exercising proper control over
officers charged with the listing and assessment of property
for the purpose of taxation when proceeding contrary to law.

This was followed by the passage of the act of December
24, 1892, providing that the assessment of property for taxa-
tion should be deemed and held to be a step in the collection
of taxes, and inhibiting interference by mandamus, summary
process or any other proceeding, with official action in re-
spect of assessments.

Manifestly the object of this legislation was to confine the
remedy of the taxpayer for illegal assessment and taxation,
to the payment of taxes under protest, and bringing suit
against the county treasurer for recovery back, but all this is
nothing to the purpose. The legislature of a State cannot de-
termine the jurisdiction of the courts of the United States, and
the action of such courts in according a remedy denied to the
courts of a State does not involve a question of power.

The reasonableness of the contention that it would have
bfaen wiser, in this instance, for the Circuit Court to have
fllrected the receiver to pay these taxes and bring suits at law
M uine different courts against the county treasurers of as
lmany counties, to recover them back, need not be passed upon.

The jurisdiction exercised by the Circuit Court had relation
to the property in its custody, and the proceeding before us
relates only to its exercise of power in the protection of that
Property from unauthorized seizure.
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The stress of the argument, however, on behalf of the peti
tioner is placed upon the proposition that this proceeding is
void, because it is in fact a suit against the State, and forbidden
by the Eleventh Amendment. But this begs the question
under consideration. -The petitioner was either in contempt
or he was not. This property was in the custody of the Cir
cuit Court under possession taken in a cause confessedly
within its jurisdiction, and if such possession could not be law-
fully interfered with, the petitioner was in contempt. And,
apart from the question of the validity of such legislation, we
know of no statute of South Carolina that attempts to em-
power its officers to seize property in the possession of the
judicial department of the State, much less in that of the
United States.

The object of this petition was, we repeat, to protect the
property, but even if it were regarded as a plenary bill in
equity properly brought for the purpose of testing the legality
of the tax, we ought to add that in our judgment it would not
be obnoxious to the objection of being a suit against the State.
It is unnecessary to retravel the ground so often traversed by
this court in exposition and application of the Eleventh Amend-
ment. The subject was but recently considered in Pennoyer V.
McCOonnaughy, 140 U. 8. 1, in which Mr. Justice Lamar, deliv-
ering the opinion of the court, cites and reviews a large number
of cases. The result was correctly stated to be that wherea
suit is brought against defendants who claim to act as officess
of a State and, under color of an unconstitutional statute
commit acts of wrong and injury to the property of the plain-
tiff, to recover money or property in their hands unlawully
taken by them in behalf of the State; or, for compensation
for damages ; or, in a proper case, for an injunction to prevent
such wrong and injury; or, for a mandamus in a like case t0
enforce the performance of a plain legal duty, purely ministe
rial; such suit is not, within the meaning of the amendment,
an action against the State.

And while it was conceded that the principle stated by
Chief Justice Marshall in the leading case of Osborn V. Bank
of the United States, 9 Wheat. 738, that “in all cases where
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jurisdiction depends on the party, it is the party named in the
record,” and that “the Eleventh Amendment is limited to
those suits in which a State is a party to the record,” had been
qualified to a certain degree in some of the subsequent decisions
of this court; yet it was also rightly declared that the general
doctrine there announced, that the Circuit Courts of the United
States will restrain a state officer from executing an unconsti-
tutional statute of the State, when to execute it would be to
violate rights and privileges of the complainant that had been
guaranteed by the Constitution and would do irreparable
damage and injury to him, has never been departed from.

The views expressed in United States v. Lee,106 U. 8. 196,
New Hampshire v. Lowisiana, 108 U. 8. 16 ; In re Ayers, 123
U. 8. 443; Hans v. Louisiana, 134 U. 8. 1; MeGakey v. Vir-
gimia, 135 U. S. 662, and numerous other cases, render further
discussion unnecessary.

The levies here were excessive, were made in a large part
on property other than that of the defendants in the warrants,
and in such a way and on such property as to obstruct the
operation of the railroad. No leave of court was sought, and
it was known that the legality of the amount unpaid was
disputed by the receiver, and that identical taxation had been
previously held by the court to be illegal. The sheriff declined
upon request to release the property from seizure, or to yield
to the order of the court.

Such conduct was not to be tolerated, and the court was
possessed of full power to vindicate its dignity and to compel
respect to its mandates. Its action to that end is not subject
to review upon this application.

The petition for the writ of Aabeas corpus is Denied.

MI.c. Justior Frewp did not hear the argument and took no
part in the consideration of this and the following cases.

: In re Riskw, Petitioner, No. 16, Original: In re TYLER, Petitioner,
No. 18, Original: In re Gaixes, Petitioner, No. 19, Original.

These cases were all argued with In re Tyler. See ante, pages
172 to 180.
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MR. Cuier JusticE Furrer: The differences between the gen-
eral facts in these cases and in that just considered are not control-
ling as to the result, and, for the reasons given in the opinion in
that case, the applications for the writ of habeas corpus are severally

Denied.

In r¢ HUMES, Petitioner.

ORIGINAL.
No. 20, Original. Argued April 17, 1893. — Decided April 24, 1893.

A judgment of a Circuit Court to which a writ of error had been sued out,
with a supersedeas bond given, being affirmed here and remanded to the
trial court in the usual way, that court, on motion, summoned in the
sureties, and, although they proposed to interpose a plea of partial pay-
ment, proceeded to render judgment against them and the principal for
the full amount of the original judgment with interest and costs. An
appeal to the Circuit Court of Appeals having been dismissed for non-
joinder of the original defendant, they applied to this court for a writ of
mandamus, commanding the court below to vacate its judgment in so
far as it was rendered against the sureties, and to execute the mandate
by entering judgment and ordering execution against the principal only.
Held, that that judgment was rendered in the exercise of judicial defer-
mination, and not in the discharge of a ministerial duty, and that the
petitioners’ remedy, if they deemed themselves aggrieved, was by writ
of error.

TaE case is stated in the opinion.
Mr. W. Hallett Phillips for petitioners.

Mr. George T. White, opposing. Mr. William Richardson
and Mr. Francis Mortin were with him on the brief.

Mg. Cuigr Jusrice FuLier delivered the opinion of the court.
The Third Nitional Bank of Chattanooga recovered 2

money judgment. in the Circuit Court of the United States
for the Northe'n District of Alabama against Eugene C
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Gordon, April 14, 1888, to reverse which Gordon sued out a
writ of error from this court, giving a supersedeas bond in
the usual form with Milton ITumes and C. C. Harris as sure-
ties thereon. March 21, 1892, the judgment of the Circuit
Court was affirmed by this court, and the mandate was there-
afterwards issued in the usual form. On the 12th of October,
1892, at a regular term of the Circuit Court, the bank made
a motion upon notice for judgment against the defendant
Gordon and his sureties. To this motion Humes and Harris
appeared and filled a demurrer, which was overruled, and they
then proposed to interpose a plea of partial payment, which
the court refused to permit to be filed or to hear any evidence
upon that subject, whereupon, without any other evidence
than the supersedeas bond and the mandate of this court, the
Circuit Court rendered judgment against Gordon, Humes, and
Harris for the principal, interest, and costs as shown in the
original judgment.” To this judgment Humes and Harris
prosecuted a writ of error from the Circuit Court of Appeals,
which dismissed the writ because Gordon did not join in it,
and there was no summons and severance or equivalent pro-
ceeding. Hardee v. Wilson, 146 U. 8. 179; Mason v. United
States, 136 U. S. 581.

Thereupon Iumes and Harris applied to this court for leave
tofile a petition for a writ of mandamus and for a rule requir-
Ing the judge of the Circuit Clourt to show cause why he
should not be commanded to execute the mandate of this
court by vacating the judgment in so far as it was rendered
and directed execution against petitioners, and to enter judg-
ment and direct execution against the defendant Gordon with-
out more. Teave was granted to file the petition and a rule
Was entered thereon accordingly, to which return has been
dlﬂy made. The judgment rendered by the Circuit Court
recites that it appears to the satisfaction of the court that
Judgment was recovered against Gordon, a writ of error sued
out a;nd a supersedeas bond given; and further, from an in-
Spection of the mandate of this court, that that judgment was
affirmed, «and the said cause remanded with directions to this
court to take such further proceedings in said case as right
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and justice and the laws of the United States direct, in accord-
ance with the opinion of the said Supreme Court.” And judg-
ment was then given, as before stated, against Gordon, Humes,
and Harris.

We are of opinion that this application must be denied.
The argument for petitioners is that the Circuit Court was
proceeding wholly in execution of our mandate ; that in doing
so the judgment rendered went beyond its requirements; and
that, therefore, petitioners are entitled to the remedy by
mandamus to correct action in excess of the jurisdiction of
the court below. [In re Washington & Georgetown Railroad,
140 U. S. 91 Gaines v. Rugg, 148 U. S. 228. But, without
considering or determining any other question, it is sufficient
to observe that these petitioners were not parties to the original
judgment, or to the writ of error, and were not so concerned
in the execution of the mandate as to be entitled to ask fora
review of the action of the Circuit Court in that regard by
mandamus. The judgment against them was rendered in the
exercise of judicial determination, and not in the discharge of
a ministerial duty, and their remedy, if they deem themselves
aggrieved, lies in a writ of error. Ex parte Flippin, 94 U. 8.

348.
Wit denied.

MEXICAN OCENTRAL RAILWAY COMPANY v
PINKNEY.

ERROR TO THE COIRCUIT COURT OF THE UNITED STATES FOR THE
WESTERN DISTRICT OF TEXAS.

No. 1199. Submitted April 17, 1893. — Decided May 1, 1893.

To give a Circuit Court of the United States jurisdiction on' the ground ?f
diverse citizenship, the facts showing the requisite diverse citizenship
must appear in such papers as properly constitute the record of the
case.

The refusal by the trial court, during the progress of the trial, of leave to

file a plea on the question of the plaintiff’s citizenship and to permit issué
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to be joined thereon is within the discretion of that court and is not re-
viewable here. v

A person in charge of a joint railroad warehouse in a railroad centre in
Texas, the property of one of several companies which unite in bearing
the expense of maintaining it and in selecting its employés and in con-
trolling its expenses, who nakes no contracts and handles no moneys on
behalf of another railroad centering there, but not participating in the
selection of the employés and in controlling expenses, and who is not on
the pay-roll of the latter company, is not its ¢ local agent” upon whom
process may be served under the provisions of the statutes of that State
(Sayles Revised Civ. Stats. Art. 1223a).

The provisions of the Texas statutes which give to a special appearance,
made to challenge the court’s jurisdiction, the force and effect of a gen-
eral appearance, so as to confer jurisdiction over the person of the de-
fendant, are not binding upon Federal courts sitting in that State, under the
rule of procedure prescribed by the fifth section of the act of June 1,
1872, as reproduced in Rev. Stat. § 914.

TuE case is stated in the opinion.

Mr. A. T. Britton, Mr. A. B. Browne and Mr. J. Lewis
Stackpole for plaintiff in error.

Mr. 8. F. Phillips and Mr. Frederic D. McKenney for de-

fendant in error.

M. Justice Jackson delivered the opinion of the court.

This writ of error brings up for our consideration the gen-
eral question whether the Circuit Court of the United States
f(_)r the Western Dictrict of Texas acquired or rightfully exer-
c}sed jurisdiction in the present case. This jurisdictional ques-
tl@n arises as follows : The defendant in error, Alexander
lPlnkney, brought an action in that court against the plaintiff
1 error, the Mexican Central Railway Company, Limited, to
recover damages for personal injuries alleged to have been
Sustau'ned while in the performance of his duties as a brake-
Hanin the employ of the company.

I'n his original petition the plaintiff alleged that he was a
resident, citizen, and inhabitant of the county of El Paso, in
the Western District of Texas ; that the defendant was a citi-
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zen of Massachusetts, being a corporation organized under the
laws of that State, and having its principal office and place of
business in Boston ; and that it was owning, operating, and
maintaining, or operating and maintaining, a line of railroad
running from El Paso, in Texas, southwardly through the
Republic of Mexico to the city of Mexico, and had an office
in El Paso, and a local agent there named Harry Lawton.

Upon the filing of this petition a citation or summons was
issued, and was served upon Lawton by the marshal of the
district, who made return thereon as follows: ¢ Executed on
the 23d day of September, 1891, by delivering to H. Lawton,
local agent of the Mexican Central Railway Company, at El
Paso, Texas, in person, a true copy of this writ.”

On the 30th of September, 1891, the defendant entered a
special appearance for the purpose of excepting to the service
of the citation, and filed a plea in abatement thereto, as
follows :

“ Now comes the defendant in the above-styled and num-
bered cause and, appearing only for the purpose of excepting
to the service of the citation herein, and not appearing gener-
ally or for any other purpose, says:

“1st. That Harry Lawton, upon whom the citation herein
was served as the local agent of this defendant, is not the
president, vice-president, secretary, treasurer, general mana
ger or any officer of this defendant, and, neither said Lawton
nor any ‘joint agent, or agent at ‘the joint warehouse’ in
the city of El Paso, Texas, has ever been designated by this
defendant as its officer or agent upon whom citation might be
served in this State and county, and is not authorized by this
defendant to receive or accept citation on its behalf.

“2d. That before the establishment of what is known s
the ¢ joint warehouse,” in the city of El Paso, Texas, over
which said Lawton has control and management, importers of
goods, their brokers and agents, were put to great trouble and
inconvenience on account of the lack of the proper and neces
sary facilities for handling, examining, weighing and class-
tying goods billed to and from points in the Republic of I\_Iex-
ico upon their arrival at said city of El Paso over the various
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roads hereinafter mentioned, and on account of said deficien-
cies owners of goods destined to points in the Republic of
Mexico were frequently subjected to fines and penalties under
the custom laws of Mexico on account of inaccuracies in the
importation papers required therefor by said Mexican govern-
ment ; that in the interest and convenience of importers of
American as well as of Mexican goods and merchandise, and
in order thereby to increase the traffic of this defendant, and
the other railroads hereinafter mentioned, there was estab-
lished and since maintained said ¢ joint warehouse,” where
goods, wares, and merchandise destined to points in said re-
public upon their arrival at said El Paso are transferred, de-
posited and held by the agent in charge thereof for examina-
tion, weighing and classification as aforesaid, prior to their
entry into said republic, and where the import duties on
goods coming from said republic over defendant’s line may be
conveniently paid and such goods transferred and turned over
to the proper roads by the agent in charge of said ¢joint
warehouse.’

“3d. That at the solicitation of the railroads then jointly
interested therein said warehouse was constructed and estab-
lished in or about the year a. ». 1887, by the Atchison,
Topeka and Santa Fé Railroad Company, on property owned
by it then and since, until the same was duly passed by trans-
fer to the Rio Grande and El Paso Railroad Company, which
now and ever since said transfer has owned said warehouse
and the property upon which the same is located.
~ “4th. That this defendant pays one-half of all the expense
Incurred in the maintenance and operation of said ¢joint
warehouse,” while said Rio Grande and El Paso Railroad
Company, the Texas and Pacific Railroad Company, the Gal-
veston, Harrisburg and San Antonio Railroad Company, and
the Southern Pacific Railroad Company bear the balance
thereof upon a tonnage basis.

i 5Fh. That said Lawton and all ‘joint agents’ are selected
by said Rio Grande and El Paso Railroad Company, and, with
the approval of the other companies last aforesaid and this
defendant, are appointed by said R. G. & E. P. R. R. Co,
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upon whose pay-rolls the names of such ¢joint agents’ and
the members of their force appear as employés of said last-
mentioned company, which pays the salaries and wages thereof.

“6th. That said Lawton, as ¢ joint agent,” and his force are
under bond to said Rio Grande and El Paso Railroad Com-
pany, Texas and Pacific Railroad Company, Galveston,
Harrisburg and San Antonio Railroad Company, and
Southern Pacific Railroad Company, conditioned for the
faithful performance of the duties required of them by said
last-mentioned companies, to which reports are made, and of
and for which money is collected and received by said
Lawton.

“7th. That said Lawton, being unauthorized so to do,
makes no contracts, and collects and handles no money for or
on behalf of this defendant; is under no bond to it; keeps no
accounts of or for it; is not on its pay-rolls ; was not selected
or appointed by it, and this defendant is without power to
discharge him; all of which defendant is ready to verify.
Wherefore defendant says that said Lawton is not its local
agent or other employé or agent, that the service of the cita-
tion herein is insufficient, and prays that the return thereon
be quashed.”

On the 6th of April, 1892, by leave of the court, the plain-
tiff filed an amended petition setting out with considerable
detail the facts upon which he based his claim that Lawton
was an agent of the defendant upon whom service could be
made, (which facts were not materially different from those
set out in the plea and motion to quash the return to the cita-
tion,) and making substantially the same allegations as re-
spects the personal injuries sustained by him as were contained
in the original petition.

The plaintiff afterwards demurred to the plea in abatement
and motion to quash the return to the citation, and the
demurrer having been sustained and the service held to have
been good, the defendant excepted. Thereafter the defend-
ant filed an answer setting up (1) a general demurrer, )
a general denial, and (3) a plea of contributory negligence;
and the cause thereupon went to trial before the court an
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a jury, resulting in a verdict and judgment in favor of the
plaintiff for the sum of $3000.

On the trial of the case evidence was brought out on cross-
examination of the plaintiff, who testified in his own behalf,
which counsel for the defendant claimed tended to show that
the plaintiff was not a citizen of the district in which the
action was brought, and they thereupon moved the court to
permit defendant to file a plea to the effect that plaintiff was
not a resident or citizen of the State of Texas when the action
was brought, and had never been a resident of that State, but
was a deserter from the army of the United States and was
aresident and citizen of Arizona Territory, where he had
enlisted and where his troop was stationed, so as to raise and
present an issue as to the jurisdiction of the court on the
ground of citizenship of the plaintiff. But the court ruled
that no amendment to the pleadings would be permitted, and
that the issue could not then be raised, but that defendant
might ask plaintiff as to his residence and citizenship. To
which ruling the defendant excepted.

The assignments of error are as follows :

“First. The court erred in assuming jurisdiction over this
cause, for the reason that the record herein fails to show the
residence and citizenship of the parties to this suit at the time
of the institution of the same.

“Second. The court erred in sustaining plaintiff’s demurrer
to defendant’s exception to the service of the citation and
motion to quash the return thereof, and in holding that the
service on one Harry Lawton, as defendant’s agent, was
good — 1st, for the reason that plaintiff’s demurrer was in-
Slllfﬁcient in law; 2nd, for the reason that the return of said
citation was defective and insufficient ; and, 8rd, for the reason
that defendant’s said exception and motion showed that said
Lawton was not the local agent of defendant.

_ “Third. The court erred in refusing to permit issue to be
JO%ned and tried as to its jurisdiction, and in refusing to per-
it defendant to file its plea to the effect that plaintiff was
110‘5_& resident and citizen of the State of Texas, as in his com-
Plaint averred, at the time his suit was filed, for the reason
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that it was the right of the defendant to show, and it was the
duty of the court to hear, at any stage of the trial, that
plaintiff had wrongfully misstated his residence and citizen-
ship in the attempt to fraudulently confer jurisdiction upon
the court, which had in fact no jurisdiction, plaintiff being a
resident and citizen of the Territory of Arizona and the de-
fendant, as shown by the record herein, being a corporation
created and existing under the laws of the State of Massa-
chusetts, and therefore a resident and citizen of that State.”

With respect to the first assignment of error, the point is
made that the averment of citizenship of the plaintiff was
not sufficiently set out in the amended petition, it being
simply alleged therein that the “ plaintiff is a resident, citizen,
and inhabitant of El Paso County, Texas,” which averment
referred to the date of the filing of that petition, and not to
the date of the commencement of the action. But the origi-
nal petition, which was the first pleading filed in the case,
made the proper averments, as respects the citizenship of the
parties, to bring the case within the jurisdiction of the Circuit
Court, and in our opinion that was sufficient. The rule is
that, to give the Circuit Courts of the United States jurisdic-
tion on the ground of the diverse citizenship of the parties,
the facts showing the requisite diverse citizenship must appear
in such papers as properly constitute the record of the case.
The original petition is properly a part of the record ; and,
as that made the proper averments as to the citizenship of the
parties, the point raised by the first assignment of error is not
well taken.

The third assignment of error relates to matters purely
within the discretion of the trial court, and is, therefore, of
no avail. The proposition is not controverted that if it
appears in the course of the trial that the controversy is
not one of which the court could take cognizance, by reason
of the citizenship of the parties to it, the Circuit Court has
the right, and it is its duty, to dismiss the cause for the want
of jurisdiction. But that is not this case. The question pre-
sented by this assignment of error is, that the court erred in
refusing leave to file a plea, during the progress of the trial,
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on the question of the plaintiff’s citizenship, and in refusing to
permit issue to be joined thereon. It is well settled that mere
matters of procedure, such as the granting or refusing of mo-
tions for new trials, and questions respecting amendments to
the pleadings, are purely discretionary matters for the consid-
eration of the trial court, and, unless there has been gross
abuse of that discretion, they are not reviewable in this court
on writ of error. And even if such questions were reviewable
here generally, on writ of error, they are not reviewable in
this proceeding, because they do not go to the question of
jurisdiction in the court below, which is the only question we
can consider upon the present writ of error.

This brings us to the consideration of the questions pre-
sented by the second assignment of error, which are (1) as to
whether, upon the record, as made by the plea in abatement
and motion to quash the return to the citation, and the de-
murrer thereto, Lawton was a local agent of the defendant
upon whom service could be made, within the general mean-
ing of that term, and under the statutes of Texas relating to
the method of obtaining service upon foreign corporations
doing business in that State; and (2) as to whether, even if
the service was bad, the special appearance of the defendant
for the sole purpose of excepting to it, and, after its plea and
motion were overruled, its filing a general answer, can be
deemed in any sense a general appearance within the meaning
of the statutes of Texas relating to such matters of practice,
such as operated to confer jurisdiction on the Circuit Court of
the United States.

The statute of Texas relating toservice of processon foreign
corporations is as follows :

“In any suit against a foreign, private, or public corpora-
tion, joint stock company or association, or acting corporation
or a§sociation, citation or other process may be served on the
president, vice-president, secretary, or treasurer, or general
manager, or upon any local agent within this State, of such
corporation, joint stock company, or association, or acting cor-

poration or association.” 1 Sayles’ Rev. Civ. Stat. Texas, 417,
Art. 1223¢. -
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Under the allegations of the plea in abatement or motion to
quash the return to the citation, and admitted by the demurrer,
was Lawton a “ local agent ” of the defendant company, within
the meaning of this statute? We think not. The joint ware-
house in which Lawton was employed, and the ground on
which it is located, was the property of the Rio Grande and
El Paso Railroad Company. The whole force of employés
and agents in that warehouse were selected by that railroad
company, with the approval of certain other named companies,
not including the defendant; they were on the pay-rolls of
that company, and were bonded to it and the other compa-
nies; and Lawton made his reports of the moneys collected
and received by him to those companies. The seventh para-
graph of the plea in abatement makes this terse and compre-
hensive statement: ¢ Lawton, being unauthorized so to do,
makes no contracts and collects and handles no money for or
on behalf of this defendant ; is under no bond to it; keeps
no accounts of or for it; is not on its pay-rolls; was not se-
lected or appointed by it, and this defendant is without power
to discharge him.” The only ground upon which it could
possibly be contended that Lawton was a local agent of the
defendant company, within the meaning of this statute, is
that the company paid one-half of the expense incurred in
the maintenance and operation of the joint warehouse. But
surely this fact alone would not create the relation of princi-
pal and agent between Lawton and the defendant. While it
may be somewhat difficult to define the line between those
who represent a foreign corporation and those who do not,
within the meaning of the Texas statute quoted, it is perfectly
clear to our minds that the relation between Lawton and the
defendant was not such as to render him a “local agent L
upon whom process against the company could be served ; for
in no proper sense was he the direct representative of the
company, any more than a general ticket agent, employed by
one of the great trunk lines running out of New York to the
West, who sells a through ticket to the city of Mexico, which
would entitle the holder of it to transportation to the city of
Mexico over the road of the plaintiff in error, would be its
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agent, although it might bear some proportion of the expense
of the general office in New York.

The contention on the part of the defendant in error, how-
ever, is, that even admitting that the service in this case was
not suflicient to bring the railway company into court, still,
under the laws of Texas, as construed by the highest court
of the State, the special appearance of the company for the
purpose of objecting to the jurisdiction of the court in the
premises, and its subsequent answer on the merits, after its
motion to quash the return to the citation had been overruled,
amounted to, or was in effect, a general appearance in the
case, and gave the Circuit Court jurisdiction. In other words,
the point is made that, as the state laws regulating the
procedure and practice of the state courts in actions at law
furnish the rules for procedure in like cases in the Circuit
Courts of the United States, under section 914 of the Revised
Statutes, and as, under the statutes of Texas, a special appear-
ance of a defendant to question or object to the jurisdiction of
the court for want of personal or proper service of process,
even if his objection is sustained, becomes a general appear-
ance to the next term of the court, therefore the court below
in this case, by reason of the special appearance of the defend-
ant, acquired jurisdiction of its person, notwithstanding the
fact that the original service may have been insufficient and
bad.

These statutes regulating the procedure in the state courts
of Texas have been before this court for consideration in
several recent cases. In York v. Tewas, 137 U. S. 15, the
question was whether this state legislation (Arts. 1242 to 1245,
Rev. Stats. Texas) providing that a defendant who appears
only to obtain the judgment of the court upon the sufficiency
of the service of the process upon him is thereafter subject to
Fhe Jurisdiction of the court, although the process against him
15 adjudged to have been insufficient to bring him into court
for any purpose, was “ due process of law,” within the meaning
of the Fourteenth Amendment to the Federal Constitution, and
this court held that it was. A like decision was rendered in the
subsequent case of Kavffman v. Wootters, 138 TU. S. 285, and
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the ruling in York v. Texas was reaffirmed. Those were
cases arising in the state courts, and were brought here on
writs of error to the Supreme Court of the State, and it was,
therefore, properly said in the opinion in York v. Texas, p. 20,
that “the State has full power over remedies and procedure
in its own courts, and can make any order it pleases in respect
thereto, provided that substance of right is secured without
unreasonable burden to parties and litigants,” citing Anfoni v.
Greenhow, 107 U. 8. 769.

In the case of Southern Pacific Co. v. Denton, 146 U. 8
202, decided at this term of the court, questions somewhat
similar to those in this case were brought before us. In that
case an action had been brought in the Circuit Court of the
United States for the Western District of Texas by a citizen
of the Eastern District of that State against a corporation
organized under the laws of Kentucky, and therefore a citizen
of that State, and which was doing business in said Western
District. The defendant demurred to the action on the
ground that, under the first section of the act of Congress,
approved March 3, 1887, c. 373, § 1, 24 Stat. 552, as corrected
by the act of August 13, 1888, c. 866, 25 Stat. 434, it could not
be sued in the Western District of Texas, but if suable at all in
the federal courts of that State it must be sued in the Kastern
District of the State, of which district the plaintiff was a
citizen. The demurrer was overruled and exceptions saved
by the defendant, after which it filed an answer and went to
trial upon the merits of the case, the trial resulting in @
verdict and judgment in favor of the plaintiff for the sum of
$4515. The defendant thereupon sued out a writ of error
from this court, on the question of jurisdiction, under the act
of Congress approved February 25, 1889, (25 Stat. 693,) and
the case was decided here on a motion to dismiss that writ of
error. The motion was overruled and the judgment of the
Circuit Court reversed, and the cause remanded with directions
to render judgment for the defendant upon its demurrer.

It was held by the court that, under the act of Congress
approved March 3, 1887, as corrected by the act of August 13,
1888, above referred to, the defendant was not suable in the
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Western District of Texas, because neither it nor the plaintiff
was a citizen of that district. In that case the appearance of
the defendant to question the jurisdiction of the Circuit Court
was relied on, under the Texas statutes, and the authority of
the Texas decisions and the decisions of this court in York
v. Tewas and Kavwffman v. Wootters, above cited, to save the
jurisdiction ; but this court, speaking by Mr. Justice Gray, in
reply to this contention, said (p. 208):

“It is further contended, on behalf of the defendant in
error, that the case is controlled by those provisions of the
statutes of Texas, which make an appearance in behalf of a
defendant, although in terms limited to the purpose of object-
ing to the jurisdiction of the court, a waiver of immunity from
the jurisdiction by reason of non-residence; and which have
been held by this court not to violate the Fourteenth Amend-
ment of the Constitution of the United States, forbidding any
State to deprive any person of life, liberty, or property without
due process of law. Rev. Stats. of Texas of 1879, Arts. 1241
1244; York v. State, 73 Texas, 651; 8. C. nom. York v.
Tewas, 137 U. 8. 15; Kauffman v. Wootters, 138 U. 8. 285;
8t. Louis cte. Railway v. Whitley, 11 Texas, 126; Etna Ins.
Co. v. Hanna, 81 Texas, 487.

“But the question in this case is not of the validity of those
provisions as applied to actions in the courts of the State, but
whether they can be held applicable to actions in the courts of
the United States. This depends on the true construction of
the act of Congress, by which ¢ the practice, pleadings, and forms
and modes of proceeding in civil causes, other than equity and
admiralty causes, in the Circuit and Distriet Courts, shall con-
form, as near as may be, to the practice, pleadings, and forms
and modes of proceeding, existing at the time in like causes in
the courts of record of the State within which such Circuit or
District Courts are held.” Rev. Stat. § 914; Act of June 1,
1872, . 255, § 5; 17 Stat. 197.

“In one of the earliest cases that arose under this act, this
court said: ‘The conformity is required to be “as near as
]‘m&y be” — not as near as may be possible, or as near as may
U¢ practicable. This indefiniteness may have been suggested
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by a purpose: it devolved upon the judges to be affected the
duty of construing and deciding, and gave them the power to
reject, as Congress doubtless expected they would do, any sub-
ordinate provision in such state statutes which, in their judg-
ment, would unwisely encumber the administration of the law
or tend to defeat the ends of justice in their tribunals.” /ndian-
apolis & St. Lowis Railroad v. Horst, 93 U. 8. 291, 300, 301.
“Under this act, the Circuit Courts of the United States
follow the practice of the courts of the State in regard to the
form and order of pleading, including the manner in which
objections may be taken to the jurisdiction, and the question
whether objections to the jurisdiction and defences on the
merits shall be pleaded successively or together. Delaware
County v. Diebold Safe Co., 133 U. S. 473, 488 Roberts v.
Lewis, 144 U. S. 653. But the jurisdiction of the Circuit
Courts of the United States has been defined and limited by
the acts of Congress, and can be neither restricted nor en-
larged by the statutes of a State. Zoland v. Sprague, 12 Pet.
800, 828 ; Cowles v. Mercer County, T Wall. 118 ; Railway (o.
v. Whitton, 13 Wall. 270, 286 ; Phelps v. Oaks, 117 U. S. 236,
239. And whenever Congress has legislated upon any matter
of practice, and prescribed a definite rule for the government
of its own courts, it is to that extent exclusive of the legisla-
tion of the State upon the same matter. K parte Fisk, 113
U. 8. 7183, 721; Whitford v. Clark County, 119 U. S. 522.
“The acts of Congress, prescribing in what districts suits
between citizens or corporations of different States shall be
brought, manifest the intention of Congress that such suits
shall be brought and tried in such a district only, and that
no person or corporation shall be compelled to answer to such
a suit in any other district. Congress cannot have intended
that it should be within the power of a State by its statutes
to prevent a defendant, sued in a Circuit Court of the United
States in a district in which Congress has said that he shall
not be compelled to answer, from obtaining a determination
of that matter by that court in the first instance, and by this
court on writ of error. To conform to such statutes of a State
would ‘unwisely encumber the administration of the law’as
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well as ‘tend to defeat the ends of justice’ in the national
tribunals. The necessary conclusion is. that the provisions
referred to, in the practice act of the State of Texas, have no
application to actions in the courts of the United States.”

‘While the decision in the Denton case does not fully cover
the case at bar, still the reasoning on which the court reached
its conclusion therein has a bearing upon the question under
consideration, which occupies rather a middle ground between
the question presented in York v. Zexas, above cited, and
that presented in the Denton case, and is not directly or au-
thoritatively controlled by either of those decisions. In the
present case, the precise question is whether the provisions of
the Texas statutes which give to a special appearance, made
to challenge the court’s jurisdiction, the force and effect of a
general appearance, so as to confer jurisdietion over the person
of a defendant, are binding upon the Federal courts sitting in
that State, under the rule of procedure prescribed by the 5th
section of the act of June 1, 1872, as reproduced in § 914 of
the Revised Statutes.

The words of this section, “as near as may be,” were in-
tended to qualify what would otherwise have been a man-
datory provision, and have the effect to leave the Federal courts
some degree of discretion in conforming entirely to the state
procedure.  These words imply that, in certain cases, it would
1ot be practicable, without injustice or inconvenience, to con-
form literally to the entire practice prescribed for its own
courts by a State in which Federal courts might be sitting.
Thl_s qualification is indicated in ZIndianapolis & St. Lowis
Railroad v. Horst, 93 U. 8. 291, 300, 301.

But aside from this view, there are other provisions of the
statutes which clearly manifest an intention on the part of
Congress not to leave the jurisdiction of the inferior Federal
courts to the regulation and control of state legislation. Thus
b‘y section 1011, Revised Statutes, as corrected by the act of
February 18, 1875, c. 80, it is provided that “ there shall be no
reversal in the Supreme Court, or in a Circuit Court upon a
Wit of error, for error in ruling any plea in abatement, other
a0 a plea to the jurisdiction of the court.” 18 Stat. 818.
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This entirely preserves to this court the right and duty to
pass upon the jurisdiction of the lower court.

So, too, by the act of February 25, 1889, 25 Stat. 693, c. 236,
it is provided that “in all cases where a final judgment or
decree shall be rendered in a Circuit Court of the United
States in which there shall have been a question involving the
jurisdiction of the court, the party against whom the judg-
ment or decree is rendered shall be entitled to an appeal or
writ of error to the Supreme Court of the United States to
review such judgment or decree, without reference to the
amount of the same; but in cases where the decree or judg
ment does not exceed the sum of five thousand dollars, the
Supreme Court shall not review any question raised upon the
record except such question of jurisdiction;” and it is further
provided that “such writ of error or appeal shall be taken
and allowed under the same provisions of law as apply fo
other writs of error or appeals.”

By the first clause of section 5 of the act of March 3, 1891,
26 Stat. 826, 827, c. 517, it is provided that “appeals or writs
of error may be taken from the District Courts, or from the
existing Circuit Courts, direct to the Supreme Court
in any case in which the jurisdiction of the court is in issue;
in such cases the question of jurisdiction alone shall be cer-
tified to the Supreme Court from the court below for de-
cision.”

These provisions of the Federal statutes which confer upon
litigants in the Federal courts the right to have the jurisdic
tion of such courts reviewed by this court by appeal or writ
of error would be practically destroyed or rendered inoperatire
and of no effect if state statutes, such as those of Texas, could
make an appearance to question the jurisdiction of a Federal
court a general appearance, so as to bind the person of thﬁ‘
defendant. It would be an idle ceremony to bring fo tl}ls
court for review the question of the Circuit Court’s jurisd'l(J-
tion, arising out of a failure to serve the defendant with
process, if the defendant’s special appearance before the lower
court to challenge its jurisdiction should, under state 1\
amount to a general appearance which conferred such jur’s
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diction. The effect of the statutes of a State giving such an
operation to an appearance for the sole purpose of objecting
to the jurisdiction of the court, would be practically to defeat
the provisions of the Federal statutes which entitle a party to
the right to have this court review the question of the juris-
diction of the Circuit Court. Under well settled principles
this could not and should not be permitted, for wherever
Congress has legislated on, or in reference to, a particular
subject involving practice or procedure, the state statutes are
never held to be controlling. In Harkness v. Hyde, 98 U. 8.
476, it was held by this court that illegality in the service of
process by which jurisdiction is to be obtained is not waived
by the special appearance of the defendant to move that the
service be set aside; nor after such motion is denied by his
answering to the merits. Such illegality is considered as
waived only when he, without having insisted upon it, pleads
in the first instance to the merits. We are of opinion that
under the statutes of the United States the jurisdiction of the
Federal courts, sitting in Texas, is not to be controlled by the
statutes of that State above referred to. Jurisdiction is
acquired as against the person by service of process; but as
against property within the jurisdiction of the court, personal
service is not required. Boswell v. Otis, 9 How. 336; Pen-
noyer v. Neff, 95 U. S. 714. But it is well settled that no
court can exercise, at common law, jurisdiction over a party
unless he is served with the process within the territorial
jurisdiction of the court, or voluntarily appears. Kendall v.
?)(?:nz'tcd States, 12 Pet. 5243 Harris v. Hardeman, 14 How.

4.

In the present case, when it was established by the facts
stated in the plea in abatement, and admitted by the demurrer
thereto, that the plaintiff in error was never brought before
the court by any proper or legal process, the Circuit Court
Was without jurisdiction to proceed in the case; and in so
doing, and in assuming jurisdiction and proceeding to trial on
the merits, its action was erroneous.

Our conclusion, therefore, is that the judgment of the lower

court must be reversed ; that the cause be remanded to the
VOL. cxrLix—14




210 OCTOBER TERM, 1892.

Opinion of the Court.

Oircuit Court for the Western District of Texas, with
directions to set aside the verdict and judgment, and to
overrule the demurrer to the plea in abatement,; and it
48 accordingly so ordered.

UNITED STATES ». SNYDER.

APPEAL FROM THE CIRCUIT COURT OF THE TUNITED STATES FOR
THE EASTERN DISTRICT OF LOUISIANA.

No. 229, Submitted April 20, 1893. — Decided May 1, 1893.

The lien imposed upon the real estate of a manufacturer of tobacco, snuff
or cigars, by Rev. Stat. § 3207, to secure the payment of internal revenue
taxes, is not subject to the laws of the State in which the real estate is
situated respecting recording or registering mortgages or liens.

THE case is stated in the opinion.

Mr. Assistant Attorney General Mawry for appellants.
Mr. B. F. Jonas for appellee.
Mz. Jusrice Suiras delivered the opinion of the court.

The facts of this case, as appearing by the record, are un-
disputed, and are as follows: Charles A. Snyder was, during
the year 1878, engaged in the business of the manufacture of
tobacco in the city of New Orleans, and, while so engaged,
became indebted to the United States for internal revenue
taxes in the sum of several thousand dollars; and these taxes
were duly assessed and certified to the collector of internal
revenue, who made demand for payment.

On the 20th day of November, 1879, at the time of such
indebtedness and demand for payment, and for more than &
year prior and subsequent to said date, the said Charles A.
Snyder was the owner of certain pieces and parcels of real
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estate situated in the city of New Orleans, to wit, nine several
lots designated as Nos. 4, 5, 6, 9, 10, 11, 12, 13, and 14, with
the buildings and improvements thereon, in the square bounded
by Peters, Erato, Gaiennie, and Tchoupitoulas Streets; and by
act of sale passed before Theodore Guyol, notary, on February
5, 1881, Charles A. Snyder sold, conveyed and delivered, for
a valuable consideration, the said lots of ground to the Inter-
national Cotton Press Company, which has been ever since in
the continuous use and occupation of the same.

On April 15, 1885, a bill of complaint was filed in the
Circuit Court of the United States for the Eastern District
of Louisiana against Charles A. Snyder for the collection of
said taxes. Nannie Mary Torian, wife of said Snyder, and
the International Cotton Press Company were named as
codefendants with him, it being alleged in said bill that they
claimed to have liens and interests in the said pieces or lots of
ground.

Mrs. Snyder was not served with process, nor was any ap-
pearance entered for her. The cause was put at issue, and so
proceeded in that a personal judgment was entered against
Charles A. Snyder and in favor of the United States in the
sum of $3643.29, but the bill was dismissed as to the Inter-
national Cotton Press Company, and from this decree an
appeal was taken to this court.

The assessment on which the lien for taxes was claimed in
behalf of the United States was never filed or inscribed in the
mortgage office of the parish of New Orleans, as required
by the laws of the State of Louisiana, in order to affect third
persons; and the International Cotton Press Company pur-
chased the property on which said tax lien was claimed to
exist for full value, in good faith, and in ignorance of the said
alleged assessment,

Section 3371 of the Revised Statutes, as amended by section
14 of the act of March 1, 1879, under which the taxes in
question were assessed, is in the following terms :

“Whenever any manufacturer of tobacco, snuff, or cigars
sells., or removes for sale or consumption, any tobacco, snuff,
OF cigars upon which a tax is required to be paid by stamps,




212 OCTOBER TERM, 1892.
Opinion of the Court.

without the use of the proper stamps, it shall be the duty of
the Commissioner of Internal Revenue, within a period of not
more than two years after such sale or removal, upon satis-
factory proof, to estimate the amount of tax which has been
omitted to be paid, and to make an assessment therefor, and
certify the same to the collector. The tax so assessed shall
be in addition to the penalties imposed by law for such sale
or removal: Provided, however, That no such assessment
shall be made until and after notice to the manufacturer of
the alleged sale and removal to show cause against said assess-
ment; and the Commissioner of Internal Revenue shall, upon
a full hearing of all the evidence, determine what assessment,
if any, should be made.”

Section 3186 of the Revised Statutes, as amended by section
3 of the act of March 1, 1879, is as follows:

“If any person liable to pay any tax neglects or refuses to
pay the same after demand, the amount shall be a lien in
favor of the United States from the time when the assessment
list was received by the collector, except when otherwise
provided, until paid, with the interest, penalties, and costs
that may accrue in addition thereto, upon all property and
rights to property belonging to such person.”

The method of remedy is provided by section 3207, Revised
Statutes, as follows :

“In any case where there has been a refusal or neglect to
pay any tax, and it has become necessary to seize and sell real
estate to satisfy the same, the Commissioner of Internal
Revenue may direct a bill in chancery to be filed in a District
or Circuit Court of the United States, to enforce the lien of
the United States for tax upon any real estate, or to subject
any real estate owned by the delinquent, or in which he has
any right, title, or interest, to the payment of such tax. All
persons having liens upon or claiming any interest in the real
estate sought to be subjected as aforesaid shall be made
parties to such proceedings, and be brought into court as pro-
vided in other suits in chancery therein. And the said coutt
shall . . . proceed to adjudicate all matters involved
therein, and finally determine the merits of all claims to and
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liens upon the real estate in question, and, in all cases where
a claim or interest of the United States therein shall be estab-
lished, shall decree a sale of such real estate by the proper
officer of the court, and a distribution of the proceeds of such
sale, according to the findings of the court in respect to the
interest of the parties and of the United States.”

The record discloses in the present case that the Commis-
sioner of Internal Revenue did, within two years after sale
and removal by Snyder of tobacco without the proper stamps,
in the mode authorized and directed by law, estimate the
amount of the tax omitted to be paid, make an assessment
thereof, and certify the same to the collector.

The bill of complaint was in the form prescribed by law,
and, upon the facts admitted, the government was entitled
to a decree for a sale of Snyder’s real estate in satisfaction
of the sum found due by him, unless, indeed, the defence set
up on behalf of the International Cotton Press Company was
valid.

That defence was founded in the provisions of Article 176
of the Louisiana Constitution of 1879, in these terms: “ No
mortgage or privilege on immovable property shall affect
third persons, unless recorded or registered in the parish where
the property is situated, in the manner and within the time
as Is now or may be prescribed by law, except privileges for
expenses of last illness, and privileges for taxes, state, parish,
or municipal : Provided, Such privileges shall lapse in three
years.”

That the lien or assessment of the taxes in question was
1ot recorded or filed in the mortgage office of the parish of
New Orleans, within which Snyder’s real estate was situated,
and that no proceedings to enforce the lien were brought
within three years, are admitted facts.

The single question thus presented for our consideration is
whether the tax system of the United States is subject to the
recording laws of the States.

The court below answered this question in the affirmative,
but ﬁled 0o opinion. Nor have the counsel of the appellees
Sustained the proposition on which they rely by the citation
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of any authorities. It is true that, on the other hand, the
attorney of the government has not referred us to any decision
of this court which can be said to be directly in point. This
absence of authority is doubtless attributable to the fact that
the subject of Federal taxation, dealt with by Federal stat-
utes, creating liens for taxes, and providing remedies for their
collection, has always been conceded to be independent of the
legislative action of the States.

The power of taxation has always been regarded as a
necessary and indispensable incident of sovereignty. A gov-
ernment that cannot, by self-administered methods, collect
from its subjects the means necessary to support and main-
tain itself in the execution of its functions is a government
merely in name. If the United States, proceeding in one of
their own courts, in the collection of a tax admitted to be
legitimate, can be thwarted by the plea of a state statute pre-
scribing that such a tax must be assessed and recorded under
state regulation, and limiting the time within which such tax
shall be a lien, it would follow that the potential existence of
the government of the United States is at the mercy of state
legislation.

Moreover, it scarcely seems necessary to look beyond the
Constitution itself for a decisive reply to the question we are
now considering. The 8th section of the 1st article declares
that “ the Congress shall have power to lay and collect taxes,
duties, imposts and excises, . . . but all duties, imposts
and excises shall be uniform throughout the United States.”
The power to impose and collect the public burthens is here
given in terms as absolute as the language affords. The pro-
vision exacting uniformity throughout the United States itself
imports a system of assessment and collection under the
exclusive control of the general government. And both the
grant of the power and its limitation are wholly inconsistent
with the proposition that the States can by legislation inter-
fere with the assessment of Federal taxes, or set up a limita-
tion of time within which they must be collected. '

Although decisions of this court upon the precise question
before us cannot be cited, there are some on analogous sub-
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jects which lead clearly to the conclusion that the tax system
of the United States is regulated by the Federal statutes and
practice, and are not controlled by state enactments.

In Dollar Sevings Bank v. United States, 19 Wall. 227, it
was held that the United States could maintain an action of
debt for taxes due by a state bank in a Circuit Court of the
United States, in disregard of a state statute prescribing a
special form of remedy for the assessment and collection of
taxes due by banks.

In Murray’s Lessee v. Hoboken Land Co., 18 How. 272,
281, it was said : “ Among the legislative powers of Congress
are the powers ‘to lay and collect taxes, duties, imposts and

excises, . . . and to make all laws which may be
necessary and proper for carrying into execution these
powers” . . . The power to collect and disburse revenue,

and to make all laws which shall be necessary and proper for
carrying that power into effect, includes all known and
appropriate means of effectually collecting and disbursing
that revenue, unless some such means should be forbidden in
some other part of the Constitution.”

Arnson v. Murphy, 109 U. S. 238, was a suit under the
revenue laws of the United States, wherein the plaintiffs
sought to recover moneys alleged to have been illegally
exacted by the collector for custom duties. The Circuit
Court applied the state statute of limitations, and directed
a verdict in favor of the defendant. This court held that the
limitation laws of the State in which the cause of action
arose, or in which the suit was brought, did not furnish the
rule of decision, and that it was error in the Circuit Court to
apply, as a bar to the action, the limitation prescribed by the
state statute.

The conclusion reached is that that part of the decree of
the court below which dismissed the bill as to the Inter-
national Cotton Press Company must be reversed, and that
the cause he remanded with directions to the court below to
Proceed therein in conformity with this opinion.

Reversed.
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DUER ». CORBIN CABINET LOCK COMPANY.

APPEAL FROM THE CIRCUIT COURT 014; THE UNITED STATES FOR
THE DISTRICT OF CONNECTICUT.

No. 191. Submitted March 28, 1893. — Decided May 1, 1893.

The invention claimed in letters patent No. 262,977, issued August 22, 1882,
to Morris L. Orum for an improvement in locks for furniture, in view
of the previous state of the art had no patentable novelty.

The mere fact that a patented article is popular and meets with large and
increasing sales is unimportant when the alleged invention is clearly
without patentable novelty.

Tris was a bill in equity for the infringement of letters
patent No. 262,977, issued August 22, 1882, to Morris L. Orum,
for an improvement in locks for furniture, such as are used on
bureau or desk drawers, or the doors of wardrobes, wash-
stands, &c., and as stated by the patentee in his specification:

“ It has for its object to provide a lock of such shape as to
adapt it for insertion in a mortise of peculiar form, whereby
a pair of the securing screws or nails is dispensed with, and
the case of the lock is held laterally in the mortise by reason
of its conformity thereto in shape.”

The following drawings illustrate the lock and mortise in
which it is held.
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The patentee further said in his specification :

“The lock costs no more than an ordinary one of equal
quality, and to attach it one tack is used, instead of four
screws, as usual ; but the main advantage is due to the saving
of time and labor in making the mortise, and to the superiority
of the finished job by reason of the fact that the lock-plate is
countersunk in the wood, instead of lying upon its surface.
This result has never heretofore been attained, except by hand
chiselling, which is a slow and tedious process.

“I am aware that locks arranged to dovetail into their
mortises are not broadly new, and such I do not claim.”

His claim, and there was but a single one, was as follows :

“The lock herein described, having a dovetail cap and top
plate, and a front plate projecting laterally and below the
cap and rounded at the bottom, whereby the lock is adapted
for insertion in a mortise formed by a laterally-cutting bit,
and when in place is sustained by a countersunk front plate,
as set forth.”

The answer set up certain anticipating devices owned by
the defendant, and the case was heard in the court below
upon the pleadings and proofs, and the bill dismissed. 87
Fed. Rep. 338. Plaintiff thereupon appealed to this court.

Mr. Benjamin Price and Mr. Wilmarth H. Thurston for
appellant,
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Mr. John P. Bartlett and Mr. Charles E. Mitchell for
appellee.

Mg. Justice Brown delivered the opinion of the court.

The old and familiar style of furniture lock in use from
time out of mind was enclosed in a shell or case, square or
nearly so, and attached to a rectangular plate turned over
at the top to form what is termed a selvedge, through which
the bolt passed. A key-post also projected some distance be-
yond the back plate of the shell toward the front of the
drawer. The lock so constructed was inserted in a rectangu-
lar mortise cut out to receive it, and secured to the drawer by
four screws through the four corners of the broad front
plate.

The peculiar shape of the cavity required the mortising to
be done by hand, which took considerable time, and added
largely to the expense of the furniture. Indeed, the lock it-
self in some instances cost less than the expense of mortising
the recess to receive it. The need had been felt for a long
time of alock of such shape that it could be received into a
rounded cavity, which was capable of being excavated by
machinery.

This want was first met by a lock invented by one Gory,
for which a patent was issued to him April 22, 1873, num-
bered 138,148. This patent consisted of ‘“such a construc-
tion of the shell or frame of the lock that it is adapted to
fasten itself within a routed cavity in the wood, and thus dis-
pense with mortising and fastening screws.” “The shell, A,”
said the patentee, “is so constructed that upon each side of
the rear face (and by the rear face is understood the face
nearest the front of the drawer) an extension projection or
wing, , is formed, which, when snugly fitted into a correspond-
ing depression, , at each side of the routed cavity, B, serves
to retain the lock securely in the routed cavity. In this way
the recess for the reception of the lock for drawers or similar
uses, instead of being a mortise necessarily cut by a slowly
operating mortising machine, is an open sided recess made
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almost instantly by the rapidly-revolving tool of a routing-
machine or groover. . . . This improved form of lock,
when driven snugly into a routed cavity such as is described,
requires no fastening screws to hold it in place, and conse-
quently reduces the expense of the lock and fastening in addi-
tion to the reduced cost of producing the cavity to receive it.”
This was the underlying patent of all similar devices, and
while it never seems to have come into general use, sub-
sequent patents have been merely improvements upon it.

The peculiar feature of his patent was not only in rounding
the bottom of the lock so that it could be admitted into a
cavity cut out by a revolving tool known as a router, but in
making the cavity larger in the rear than in the front, so that
alock correspondingly shaped might be slipped into the cavity
from above, and held there without the aid of screws.

While the single claim of this patent was confined to a
lock whose frame is made with side extensions at the rear face,
to enable the lock to be firmly secured in the routed cavity,
several different forms of cavity are shown in the drawings,
nearly all of which are dovetailed in such manner that the
lock is received and held in position without the aid of other
fastenings. - This lock was a most ingenious device, and no
doubt involved patentable mnovelty. Three-fourths of this
patent now belong to the defendant. There was a difficulty
with it, however, in the fact that the patentee took off all
the projections from the old style of lock, including those of
the broad front plate, through which the screws were inserted,
which was cut off so as to be flush with the side of the shell,
the projecting key-post which was cut flush with the face of
the cap, and the top plate or selvedge through which the bolt
18 passed. Tt consisted merely of a shell fitted snugly upon
all sides into a cavity routed out of the exact size to receive
It For these or other reasons, the lock never seems to have
gone into general use. Indeed, the evidence is that it was
hever used at all.

Next in order of time is patent numbered 241,828, issued
May 24, 1881, to Henry I. Spiegel.  In this device “the back
Plate of the lock (that is, the plate nearest the front of the
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drawer) “is made to project on each side of the lock, and
adapted to fit a groove or dovetail formed in the inner surface
of the drawer front,” the object of the improvement being to
provide a lock which may be secured in its receptacle without
the aid of screws. The lock shown was of the ordinary pat-
tern, except that its back plate was provided with projecting
edges, designed to fit in a groove and hold the lock fast. “It
is obvious,” said the patentee, “ that the groove B may be made
dovetailed, and the edges G- of the back plate bent to a corre-
sponding angle to fit therein, if desired.” His claim was fora
cabinet lock with its rear plate projecting beyond each side of
the lock-case, and having the upper part of each projection
bent toward the front plate, which front plate had a slit and
strip, which, when the lock is forced home, was set into the
wood by a hammer, and thus the lock was held from work-
ing out of its receptacle. This patent is also owned by the
defendant.

His idea was in substance that of so constructing the lock
that there should be a space between the front and rear plates
to receive the walls of a routed mortise. Both the front and
back plate, however, as well as the selvedge, were made rec-
tangular, and hence the lock was no better adapted for insertion
in a routed cavity than was the old-style lock. This lock also
seems to have been a failure in practical use, and so far as the
record shows none were ever constructed under the patent.

On April 23, 1883, Spiegel filed an application for another
patent, which was issued to him April 21, 1885, two and one-
half years after the Orum patent in suit; but as the lock was
invented before that of Orum, and as Orum had full knowledge
of it before he made his alleged invention, it should be con-
sidered as part of the art as it existed at the date of the Orum
patent.

In his specification, speaking of prior devices, and appar-
ently of the Gory patent, the patentee states: “In view of the
fact that locks constructed with projecting key-posts possessel
certain advantages that met the demand of the trade, the
peculiar construction of lock above described, with its flush
key-post and adapted to be driven into a routed cavity, failed
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of introduction, preference being given to the old form of
lock-case, with its projecting key-post, though it necessitated
the hand-chiselled mortise and fastening-screws for its attach-
ment.” Speaking of his own prior patent of May 24, 1881, he
says: *The lock-case being thus secured at its sides, allowed
of a space or recess being formed in the rear wall of the mor-
tise and in rear of the cap-plate for the reception of the pro-
jecting key-posts, which space was covered and concealed from
view by the projecting top plate for selvedge. While this
latter construction of lock possessed valuable features of im-
provement not disclosed by the prior art, yet the form of lock
shown and described in the patent is such as to preclude its
adoption for use in routed cavities, because this front plate is
not of the proper form to fit within and cover a cavity made
by a routing tool. The object of this invention is to obviate
the objectionable features and defects hereinbefore set forth,
and provide a lock-case of such form and construction that it
may have a projecting key-post, if so desired, and be secured
within a routed cavity, and snugly retained therein, so as to
conceal the cavity from view, and form a neat and finished
appearance when in place. With these ends in view my inven-
tion consists in a lock-case having its edges constructed to
engage or interlock with the side walls of a routed cavity,
and provided with a front plate having a rounded bottom
adapted to fit within a countersunk recess around the routed
cavity, and constitute a support for the lock-case and conceal
the cavity from view.” This lock differs from the prior Spiegel
patent principally in being rounded at the bottom so as to be
fitted to a routed cavity, and prevent the displacement of the
lock. either in a forward or backward direction, and also in
having a space in the rear wall of the cavity for a projecting
key-post.

This was practically the state of the art when Orum’s patent
Was granted. In this patent the shell or case of the lock is
dovetailed to fit a corresponding dovetailed cavity, and the
selvedge is also made of similar dovetail shape. The front
Plate projects upon each side of the case and is rounded at
the bottom, so that it may be fitted to a routed cavity. The
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lock is held in position by two tacks through the upper
corners of the front plate, or by a single tack driven through
a hole at the base of the plate. To insert the lock, it is
simply slipped down into place in the mortise and secured
against lifting by one or more tacks which are used merely
to prevent the lock from slipping out of the mortise, and are
not called upon to resist a strain. His claim is for ¢ the lock
herein described, having a dovetail cap and top plate, and a
front plate projecting laterally and below the cap and rounded
at the bottom, whereby the lock is adapted for insertion in a
mortise formed by a laterally-cutting bit, and when in position
is sustained by a countersunk front plate, as set forth.” There
is no mention made, in the specification or claim, of a project-
ing key-post or of any space for its reception, although such
a key-post is shown in the drawing, and it was evidently
intended that the mortise should be made deep enough to
receive it, or that a special channel should be cut out for that
purpose. The selvedge was made wide enough to cover a
cavity corresponding in depth to the projection of such key-
post.

In view of the advance that had been made by prior in-
ventors, it is difficult to see wherein Orum displayed anything
more than the usual skill of a mechanic in the execution of
his device.

All that he claims as invention is found in one or more of
the prior patents. The dovetailed cavity and the correspond-
ingly shaped case or shell is only a copy of a cavity shown in
Fig. 8 of the Gory patent, and it certainly required no in-
vention to make the top plate or selvedge of the same shape
so as to completely cover the cavity. = The projecting front
plate rounded at the bottom is shown in the second Spiegel
patent, both of these patents also exhibiting a projecting ba‘ck
and front plate, and a projection or groove in the mortise
between them. Neither is the countersunk recess for the
reception of the front plate novel, since it is also found in the
second patent to Spiegel, and expressly set forth as an ele-
ment of his first two claims. In each case it is used for
the purpose of supporting the lock vertically, and also of




DUER v». CORBIN CABINET LOCK CO. 223
Opinion of the Court.

preventing it falling backward against the inner wall of the
mortise.

In view of the fact that Mr. Orum had no actual knowledge
of the Gory patent, he may rightfully claim the quality of
invention in the conception of his own device, but as he is
deemed in a legal point of view to have had this and all other
prior patents before him, his title to invention rests upon
modifications of these, too trivial to be the subject of serious
consideration. His “radically new idea of making the mor-
tise as deep as the width of the projecting selvedge and of
cutting out the selvedge at its ends,” as claimed by his counsel,
was such as would have occurred at once to an ordinarily
intelligent mechanic who had the previous devices before
him. To speak of these trifling variations as involving months
of labor, thought, and experiment is a misuse of words. In
his own testimony, Mr. Orum, who was called as a witness by
the defendant, says that if he had been acquainted with the
Gory patent he would have had no difficulty in making the
top plate of the Spiegel lock conform to a dovetailed cavity,
orany other routed cavity. While the testimony of a patentee
in derogation of his own patent is usually open to some suspi-
cion, this opinion is so obviously correct that it needs only a
comparison of his deviece with those of Gory and Spiegel to
confirm it.

It is true the Orum lock seems to have gained an immediate
popularity, to have met with large and increasing sales, and
to have had the usual effect of successful patents in stimulating
the activity of business competitors to produce an equally
useful and popular device. Were the question of patentability
one of doubt this might suffice to turn the scale in favor of
the patentee. But there are so many other considerations
than that of novelty entering into a question of this kind that
lthe popularity of the article becomes an unsafe criterion. For
Instance, a man may, by the aid of an alluring trade-mark,
suceeed in catching the eye of the people, and palming off
102 them wares of no greater intrinsic value than those of
his rivals; but such trade-mark may be, and usually is, wholly
destitute of originality, often taken from some prior publica-
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tion, and appropriated to the specific purpose of the owner
The same result may follow from the more attractive appear-
ance or the more perfect finish of the article, from more
extensive advertising, larger discounts in price, or greater
energy in pushing sales. While the popularity of the Orum
lock may be due to its greater usefulness, or to the fact that
it was put upon the market just at the time when cabinet-
makers were looking for a lock of this description, it is cer-
tainly not due to any patentable feature in its construction.
The decree of the court below dismissing the bill is, there-

fore,
Affirmed.

UNDERWOOD ». GERBER.

APPEAL FROM THE OCIRCUIT COURT OF THE UNITED STATES FOR
THE EASTERN DISTRICT OF NEW YORK.

No. 217. Argued April 19, 1893. — Decided May 1, 1893.

In a suit in equity brought on letters patent No. 348,073, granted August 24,
1886, on an application filed March 22, 1886, to John T. Underwood and
Frederick W. Underwood, for a ‘‘ reproducing surface for type-writing
and manifolding,” the claim being for ¢“ A sheet of material or fabric
coated with a composition composed of a precipitate of dye-matter,
obtained as described, in combination with oil, wax, or oleaginous mat-
ter, substantially as and for the purposes set forth,” it appeared that
letters patent No. 348,072, had been granted to the plaintiffs August 24,
1886, on an application filed March 22, 1886, the claim of which was for

"« The coloring composition herein described for the manufacture of &
substitute for carbon-paper, composed of a precipitate of dye-matter, in
combination with oil, wax, or oleaginous matter, substantially as set
forth.” The suit was not brought on No. 348,072. The only difference
in the two patents was that No. 348,073 was for spreading upon paper
the composition described in No. 348,072: Held that, in view of earlier
patents and publications, there was no novelty in taking a coloring sub-
stance already known and applying it to paper; that the omission .tO
claim in No. 348,073, the composition of matter described in it was a QTS'
claimer of it, as being public property; and that there was no invention
in applying it to paper, as claimed in No. 348,073

Taz case is stated in the opinion.
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Mr. Livingston Gifford for appellants. Mr. James A. Hud-
son filed a brief for same.

Mr. Arthur v. Briesen for appellees.

Mg. Jusrice Brarcmrorp delivered the opinion of the
court.

This is a suit in equity, brought in the Circuit Court of the
United States for the Eastern District of New York, by
John T. Underwood and Frederick W. Underwood against
Henry Gerber and Anton Andreas, founded on the alleged
infringement of letters patent No. 348,073, granted to the
plaintiffs August 24, 1886, on an application filed March 22,
1886, for a “ reproducing surface for type-writing and mani-
folding.”

The specification reads as follows :

“Our invention relates to an improved reproducing-surface
adapted to be employed for obtaining copies of type-writing
or other printed or written impressions by means of a type-
writer or other printing device, or by the employment of a
stylus or other writing means.

“Our improved transfer-surface is spread upon a sheet or
vehicle, and when so applied is adapted to be employed in
place of the articles of trade commonly known and desig-
nated as ‘ecarbon paper’ or ‘semi-carbon paper,” which are
employed by type-writers and others to produce copies of im-
pressions either obtained by a machine or by a stylus or
other writing means.

“[In carrying out our invention we employ in the manu-
facture of our improved transfer-surface dye-wood solutions
or their active principles, which we filter and precipitate with
alkalies and mineral salts, or with alkalies, acids, and mineral
salts, or with acids or alkalies alone. After the solution has
beer'l filtered the precipitate is removed from the filtering
device and dried. The precipitate is then mixed with lard-oil
and wax or their equivalents, and the mixture is then ground
together in a warm state.

VOL. cXL1x—15
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“ The dye solutions we prefer to employ are obtained from
logwood or haematoxylin, the active principle of logwood,
Brazil wood, sapan wood, peach wood, madder, or its active
principle — alizarine.

“ The proportions we find to answer well in producing our
improved surface arc as follows: Take one pound of extract
of logwood and dissolve the same in one gallon of water, then
add to the solution one pound of soda and one pound of
mineral salt, using one of the salts of iron or copper, prefer-
ably sulphate of copper. The mixture thus obtained is then
placed in a filter. After the solution has been filtered the
precipitate is removed from the device employed for filtering
and then dried, after which the precipitate is ready for wse.
To every two pounds of precipitate thus obtained we add one
pound of oil and one pound of wax, and then grind the mix-
ture in a warm state in what is commonly known as a ¢ paint’
or other suitable grinding miil. The heated mixture thus
obtained is #hen applied to tissue-paper or other suitable paper
or fabric by means of a sponge or other suitable transferring
device.

“The paper or fabric to which our improved surface is to be
applied is placed upon a heated table, by preference formed of
iron, and heated by steam ; but this may be varied.

“In place of employing oil or wax, or both combined, we
can employ any other suitable oleaginous matter or combina-
tion of oleaginous matter having equivalent or approximately
equivalent properties.]”

The claim is as follows:

“ A sheet of material or fabric coated with a composition
composed of a precipitate of dye-matter, obtained as described,
in combination with oil, wax, or oleaginous matter, substan-
tially as and for the purposes set forth.”

The answer sets up as defences want of novelty and non-
infringement. There was a replication, proofs were taken,
and the case was brought to a hearing before Judge Lacombe,
who entered a decree dismissing the bill. His opinion is ré-
ported in 37 Fed. Rep. 682. The plaintiffs have appealed t
this court, Since the appeal was taken, Frederick W. Under
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wood has died, and John T. Underwood and Hannah E.
Underwood, as his executors, have been substituted as co-
appellants, with the surviving appellant, John T. Underwood.

Among the proofs introduced by the defendants was a
patent, No. 348,072, granted by the United States to the
same persons to whom No. 348,073 was granted, dated August
24, 1886, on an application filed March 22, 1886, the specifica-
tion of which states as follows: * Our invention relates to the
process of producing a transfer-surface adapted to be employed
upon a sheet or vehicle to take the place of the articles of
trade commonly known and designated as ¢ carbon papers’ or
‘semi-carbon papers,’ which are employed by type-writers or
others to produce copies of impressions either obtained by a
machine or by a stylus or other writing means.” Then the
specification proceeds in the same words that are contained
in brackets in the foregoing specification of No. 848,073,
leaving out the words that are in italics, and changing the
_ word “ paint ” to “ paint-mill.”

The claim of No. 848,072 is as follows:

“The coloring composition herein described for the manu-
facture of a substitute for carbon paper, composed of a pre-
cipitate of dye-matter, in combination with oil, wax, or oleagi-
nous matter, substantially as set forth.”.

This suit was not brought on No. 348,072. The defend-
ants have made the composition of matter described in both
of the patents, and have combined paper with it as indicated
in No. 348,073. The only difference in the two patents is that
No. 348,073 is for spreading upon paper the composition de-
seribed in No. 348,072.

The opinion of the Circuit Court says that in view of the
earlier patents and publications put in evidence, it was diffi-
cu‘lt to see what novelty or invention there was in taking a
coloring substance already known and applying it to paper;
that, if No. 848,072 had been granted to some person the
day before the plaintifts applied for No. 348,073, the latter
would clearly be void for want of novelty or invention ; that,
if No. 348,072 were held by an assignee of the plaintiffs, near
or remote, he could not be held as an infringer of No. 348,073 ;
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that an assignee of No. 348,072 could not be so held except
for the combination of paper with the coloring substance for
the purpose named ; that such a combination was old ; that
the plaintiffs insisted that their position was the same as if
they held a patent with two claims, one for the composition
of matter producing the coloring substance, and the other for
the combination of that substance with paper; that this might
be so, if they could be considered as holding both of the
patents, but in the suit they had abstained from declaring on
No. 348,072, or even referring to it; that its issue was known
to the court only through the defendants, who set it up in
defence ; that the plaintiffs based their claim to a monopoly
solely upon No. 348,073 ; that, as that patent might stand or
fall, so the case which they made out upon their bill must
also stand or fall; that the holders of No. 348,073 must sub-
mit it to a comparison with No. 348,072 as if the latter patent
were outstanding ; that thus, at the time when No. 348,073
was issued, the composition of matter which enters into the
combination with paper was known, and the right to exclude
all persons from making such composition was conferred upon
the holder of No. 348,072; that the right to exclude all per-
sons from combining paper with that composition was con-
terred upon the holders of No. 348,073, but, in view of the
state of the art, such a grant was void; that the combination
which No. 848,078 sought to cover was not patentable ; that
this suit, being based upon that patent alone, must, therefore,
fail; and that, to the holder of No. 848,072, whoever he
might be, belonged the right to exclude all others from mak-
ing the new composition of matter, the only invention which
(if the other issues in the case were decided against the de-
fendants) was sufficiently novel to warrant the granting of
letters patent.

This opinion was filed February 13, 1889; and on March
20, 1889, the plaintiffs moved the court for leave to amend
their bill and to take further proofs. The court made an
order on that day, that, on the payment of the defendants’
costs on the final hearing, the plaintiffs should have leave t0
amend their bill by the insertion of apt words, whereby they
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should allege their ownership, and the infringement by the
defendants, of letters patent No. 348,072 ; that, on the service
of the amended bill, the defendants should answer, plead, or
demur, and after replication proofs should be taken, strictly
limited to the questions arising on No. 348,072, and the case
should stand for final hearing on all the issues; but that, if
the plaintiffs failed to pay such costs within ten days after
taxation, or failed to file their amended bill within ten days
after paying such costs, the bill should be dismissed. The
plaintiffs did not pay such costs or amend their bill, and the
decree of dismissal was entered on April 26, 1889.

We are of opinion that the decree of the Circuit Court
must be affirmed. There was no patentable novelty or inven-
tion, in view of the earlier patents and publications put in
evidence, in applying an existing coloring substance to paper.

In the English patent granted to Ralph Wedgwood in 1806,
there is described a carbonated paper, as follows: “I make
use of a prepared paper, which I call duplicate paper. This
is made by thinly smearing over any kind of thin paper with
any kind of oil, preferring those kinds of oil which are least
liable to oxygenizement, or to be evaporated by heat;” and
it is said : “ The ink made use of in this mode of writing con-
sists of carbon, or any other coloring substance, and finely
levigated in any kind of oil. . . . Or coloring matter of
any kind and in any other medium or vehicle may be used,
provided that medium be such as will admit of the coloring
matter being transferred to the duplicate and writing paper;
some coloring substances may likewise be used without any
medium or vehicle.”

In the English patent granted to Charles Swan and George
Frederick Swan, in February, 1856, a black coloring matter
18 described, applicable to the purposes of writing, dyeing, or
staining ; and it is said that the inventors employ an extract
of logwood, treated with bichromate of potash, or with
perchloride of mercury, subcarbonate of potash, chlorate of
potash, and spirit of ammonia; and, also, “the said coloring
matter may be obtained in a liquid form by introducing the
salts above mentioned into a liquid extract of logwood, and
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straining or otherwise purifying, the fluid in any suitable
manner; or the said coloring matter may be obtained in a
solid form by combining the aforesaid salts with a solid prep-
aration of extract of logwood, or by evaporation or distilla-
tion from the liquid coloring matter above described, and the
solid coloring matter may be kept on hand till required, and
reduced to a liquid form by dilution with any suitable propor-
tion of water. And the coloring fluid obtained in any of
the modes hereinbefore set forth, in the form of an ink, may
be converted into a copying fluid by the addition of any
saccharine or other thickening ingredients hitherto employed,
or which may be found applicable; it may also be obtained
from the solid coloring matter by any suitable process.”

The United States patent granted to Charles Cowan, May
4, 1869, for an improvement in the preparation of copying-
paper, says: “1 first prepare a mixture of the following in-
gredients: Boiled linseed-oil, two parts; spirits of turpentine,
one part; copal varnish, one part. With this compound I
smear the paper thinly and evenly on one side, and allow it
to soak and dry for about half an hour; then I apply the
coloring matter, which I prepare as follows: For black, I take
ivory-black, four parts; pure black lead, four parts; Prussian
blue, one part.” He then gives sundry recipes for different
colors, and says: “My copying-paper is applicable to making
copies of letters, designs, or characters of any desired descrip-
tion.”

In Miller v. Brass Co., 104 U. S. 850, 852, it is said : “The
claim of a specific device or combination, and an omission to
claim other devices or combinations apparent on the face of
the patent, are, in law, a dedication to the public of that
which is not claimed. It is a declaration that that which s
not claimed is either not the patentee’s invention, or, if bis,
he dedicates it to the public.” :

In Mahn v. Harwood, 112 U. 8. 354, 360, 361, it is sgldi
“The taking out of a patent which has (as the law requires
it to have) a specific claim, is notice to all the world, of the
most public and solemn kind, that all those parts of the art,
machine, or manufacture set out and described in the specifi-




PEARSALL » SMITH. 231
Syllabus.

cation, and not embraced in such specific claim, are not claimed
by the patentee — at least, not claimed in and by that patent.
So far as that patent is concerned, the claim actually

made operates in law as a disclaimer of what is not claimed.”
As No. 348,073 does not claim the composition of matter,
although it describes it, that composition must be regarded as
disclaimed, and as being public property, and there was no
invention in applying it to paper, as claimed in the patent
sued on. Decree ajfirmed.

PEARSALL ». SMITH.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE EASTERN DISTRICT OF NEW YORK.

No. 198. Argued and submitted April 18, 1893. — Decided May 1, 1893.

An assignee in baunkruptey brought‘a suit in equity, in September, 1886, to
set aside transfers of property made by the bankrupt in 1874, in fraud
of creditors, and recorded prior to June, 1875. He had been declared a
bankrupt in August, 1878, and the assignment in bankruptcy had been
made in February, 1879. The answers set up the statute of limitations
of the State of six years, and the bankruptcy statute limitation of two
years. Judgment creditors of the bankrupt, included in his schedules
in bankruptey, brought a suit in the Supreme Court of the State in July,
1875, against the present defendants to set aside as fraudulent the
conveyances in question, and duly filed a lis pendens, in which suit the
same charges were made as in the present suit. The bill alleged that a
decree was made in that suit, in favor of the plaintiffs, in November,
1885, andt that it was not until the assignee in bankruptcy was informed
of that decree, in July, 1886, that he received knowledge or information
of the transfers of the property, or of any facts or circumstances relating
thereto, or tending to show, or to lead to inquiry to, any fraudulent
transfer. The bill did not set forth what were the impediments to an
fearlier prosecution of the claim, how the plaintiff came to be so long
lgnorant of his rights, the means, if any, used by the defendants fraudu-
lently to keep him in ignorance, or how and when he first obtained
knowledge of the matters alleged in the bill: Held, that the case was a
clear one in favor of the bar of limitation, both by the state statute and
by the bankruptcy statute.

Tae case is stated in the 6pinion. After hearing counsel
for appellant the court declined to hear further argument.
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Mr. Benjamin @G. Hitchings, (with whom was Mr. B. F.
Tracy on the brief,) for appellant.

Mr. Matthew Daly, (with whom was Mr. Frederic R,
Coudert on the brief,) and Mr. Paul Fuller for Slauson and
Moses, appellees.

Mr. James I. Angel for Smith and Willetts, appellees ; and
Mr. James B. Angel and Mr. Elmer A. Allen for Jones,

appellee.
Mgr. JusticE BraTcEFOoRD delivered the opinion of the court.

This is a bill in equity, filed in the Circuit Court of the
United States for the Eastern District of New York, by
Charles Jones, as assignee in bankruptey of David M. Smith,
against David M. Smith, Ella F. Willetts, Richard S. Jones,
and Albert Slauson, and is a creditors’ bill to set aside several
distinet transfers of property to several of the defendants,
alleged to have been made by Smith in the year 1874, in fraud
of the rights of creditors. The bill was filed September 11,
1886. The answers set up the statute of limitations of the
State of New York of six years, and the bankruptcy statute
limitation of two years. Albert Slauson, Austin M. Slauson,
and Robert H. Moses, composing the firm of A. Slauson &
Co., were added as defendants to the bill. They demurred to
it, and the demurrer was overruled. The opinion of the court
overruling the demurrer is reported in 83 Fed. Rep. 632.

Replications to the answers were filed, proofs were taken,
and the court, held by Judge Lacombe, dismissed the bill
His opinion is reported in 38 Fed. Rep. 380. The assignee,
Charles Jones, appealed to this court. Thomas E. Pearsall
has been appointed his successor, and has taken his place as
appellant in this suit. Pending the appeal, Richard S. Jones,
one of the appellees, has died, and Frances A. Jones, as his
sole executrix, has been admitted as appellee in his place.

The conveyances sought to be set aside are those of three
separate parcels of real estate to the several defendants.
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David M. Smith was adjudged a bankrupt in 1878, and was
discharged from his debts in June, 1879. The conveyances
complained of were all made and recorded prior to June 1,
1875. Smith’s petition in voluntary bankruptcy was filed
August 31, 1878. The assignment in bankruptcy to Charles
Jones was made February 10, 1879.

The opinion of the Circuit Court dismissing the bill consid-
ered, first, the New York state statute of limitations, § 382
of the Code of Civil Procedure, subdivision 5, which provides
that there must be commenced within six years after the cause
of action has accrued “an action to procure a judgment other
than for a sum of money, on the ground of fraud, in a case
which, on the thirty-first day of December, 1846, was cogniza-
ble by the court of chancery,” and that ‘“the cause of action
in such a case is not deemed to have accrued until the dis-
covery by the plaintiff, or the person under whom he claims,
of the facts constituting the fraud.” The Circuit Court held
that this suit was one of the class provided for by the terms
of § 382, subdivision 5, and that, if the plaintiff would be
barred of his relief in the state court by lapse of time, he
would be barred in the federal court also, citing Burke v.
Smith, 16 Wall. 890, 401; Clarke v. Boorman’s Frecutors, 18
Wall. 493, 509 ; Wood v. Carpenter, 101 U. 8. 135, 188; Hirby
v. Railroad Co., 120 U. 8. 130, 138. The Circuit Court fur-
ther said, that the assignee in bankruptey takes from the
bankrupt all the rights of property and of action previously
held by him, but that the right to maintain an action such as
the present one does mnot come to the assignee from that
source; that a transfer made to defraud creditors is valid
between the parties to it; that the debtor has no right of
action to set it aside ; and that, therefore, no such right passes
to the assignee as part of the debtor’s estate.

Section 5046 of the Revised Statutes of the United States,
which is an embodiment of § 14 of the act of March 2, 1867,
ch. 176, (14 Stat. 522)) provides as follows: “All property
conveyed by the bankrupt in fraud of his creditors; all rights
I equity, choses in action, patent rights, and copyrights; all
debts due him, or any person for his use, and all liens and
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securities therefor; and all his rights of action for property or
estate, real or personal, and for any cause of action which he
had against any person arising from contract, or from the
unlawful taking or detention, or injury to the property of the
bankrupt; and all his rights of redeeming such property or
estate ; together with the like right, title, power, and authority
to sell, manage, dispose of, sue for, and recover or defend the
same, as the bankrupt might have had if no assignment had
been made, shall, in virtue of the adjudication of bankruptcy
and the appointment of his assignee, but subject to the excep-
tions stated in the preceding section,” which are exemptions,
“be at once vested in such assignee.”

Section 5057 of the Revised Statutes, which is an embodi-
ment of § 2 of the act of March 2, 1867, ch. 176, (14 Stat. 518,)
provides as follows: “No suit, either at law or in equity, shall
be maintainable in any court between an assignee in bank-
ruptey and a person claiming an adverse interest touching any
property or rights of property transferable to or vested in such
assignee, unless brought within two years from the time when
the cause of action accrued for or against such assignee. And
this provision shall not in any case revive a right of action
barred at the time when an assignee is appointed.”

The Circuit Court remarked, that by operation only of the
express terms of § 5046, the right of action which, before the
adjudication in bankruptcy, belonged to the creditors, was
taken from them and given to the assignee; and that, when
the assignee asserted such right, he claimed under the creditors
and not under the bankrupt, citing Brownell v. Curtis, 10
Paige, 210; Jones v. Yates, 9 B. & C. 532; Van Heusen V.
Radelyff, 17 N. Y. 580; Bradshaw v. Klein, 2 Bissell, 20; Kane
v. Rice, 10 Nat. Bank. Reg. 469 ; In re Leland, 10 Blatchford,
503, 507; Zrimble v. Woodhead, 102 U. 8. 647; Dudley V.
Faston, 104 U. S. 99.

The Circuit Court further said that, in determining as to the
effect of lapse of time upon the right of action in this case, it
became necessary, first, to inquire whether there was a dis-
covery of the fraud by those under whom the plaintiff claims;
that actual personal knowledge of the facts constituting the
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fraud need not be shown, to charge a person who had been
quiescent for a period longer than that fixed by statute, with
discovery thereof; that it was enough if he was put upon
inquiry, with the means of knowledge accessible to him, citing
Burke v. Smath, 16 Wall. 390, 401, and Wood v. Carpenter,
101 U. S. 135, 138 ; that, in the present case, Joseph Kittel and
Joseph J. Kittel were judgment creditors of the bankrupt, and
as such included in his schedules in bankruptey ; that, appear-
ing by the attorney who brought the present suit and represents
the other creditors, the Kittels, on July 7, 1875, brought a suit
in the Supreme Court of the State of New York against those
who are defendants in the present suit, to set aside as fraudu-
lent the very conveyances attacked in this suit, and duly filed
a lis pendens ; that, in their complaint in that suit, the Kittels
averred not only that those conveyances were made by an
insolvent, but also that the grantees had full knowledge of
the insolvency and participated in the fraud, and that the con-
veyances were without adequate consideration; that as to one
parcel, the Kittels expressly alleged that the nominal consider-
ation for the conveyance was $1000, “a grossly inadequate
consideration ;” as to another parcel, that though there was a
pretended consideration of $18,000 in the deed, there was
“really no consideration whatever ;” and as to the third parcel,
that though the alleged consideration expressed in the convey-
ance was $4300, the transfer was made “in reality, if for any
consideration whatever, for a debt of $500;” that it was by
endeavoring to prove that the facts as to those conveyances
are substantially as they were set forth in the Kittels’ suit,
that the plaintiff in this suit sought to make out his case; that
it, therefore, appeared that, upwards of eleven years before the
plaintiff brought this suit, all the facts constituting the fraud
had been discovered by one of the creditors under whom he
claims; that the six-years’ statute of limitations began to run
at least from the commencement of the Kittels’ suit; and that
the bar became complete long before the beginning of the
Present suit,

The plaintiff alleges in his bill that a decree was made in
the Kittels’ suit on November 30, 1885, in favor of the plain-
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tiffs therein; and that it was not until he was informed of
that decree, which was in July, 1886, that he received any
knowledge or information of the conveyances and transfers of
Smith’s property, or of any facts or circumstances relating
thereto or tending to show, or to lead to inquiry as to, any
fraudulent conveyance, transfer, or disposition of property by
Smith.

But this is not sufficient to avoid the allegation of laches in
bringing the present suit, or to bar the application of § 5057
of the Revised Statutes in regard to the two years’ limitation.
Bailey v. Glover, 21 Wall. 342 ; Wood v. Carpenter, 101 U. S.
135 Hirby v. Lake Shore Railroad, 120 U. S.130; Norris v.
Haggin, 136 U. 8. 386.

Although this court has attached to § 5057 of the Revised
Statutes a qualification, that qualification is that where relief
is sought on the ground of fraud, it is necessary, in order to
postpone the right of action on the part of the assignee in
bankruptcy until the discovery of the fraud, that ignorance of
it should have been produced by affirmative acts of the guilty
party, in concealing the facts, and that there should have been
no fault or want of diligence or care on the part of the person
who claims the right of action; in other words, that when
there has been no negligence or laches on the part of a plain-
tiff in coming to the knowledge of the fraud which is the
foundation of the suit, and when the fraud has been concealed,
or is of such character as to conceal itself, the statute does not
begin to run until the fraud is discovered by, or becomes
known to, the party suing, or those in privity with him, or
ought to have been so discovered or known.

In the present case, the deeds of conveyance by Smith were
recorded. The suit by the Kittels was a public suit. Notice
of lis pendens was filed in it, giving the name and the address
of the attorney for the plaintiffs, and they were creditors
through whom the present plaintiff claims, their names bein:
included as creditors in the bankruptcy schedules. Charles
Jones, the assignee in bankruptey, was a lawyer of long
standing, familiar with such matters. The bill does not seb
forth what were the impediments to an earlier prosecution of
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the claim, how the plaintiff came to be so long ignorant of his
rights, the means, if any, used by the defendants fraudulently
to keep him in ignorance, or how and when he first obtained
knowledge of the matters alleged in his bill. Badger v.
Badger, 2 Wall. 87, 95 ; Richards v. Mackall, 124 U. S. 183,
189; Greene v. Taylor, 132 U. S. 415, 443.

We think the present is a clear case in favor of the bar of
limitation, both by the statute of New York and by the

bankruptey statute.
Decree affirmed.

TEXAS & PACIFIC RAILWAY COMPANY w.
ANDERSON.

CERTIFICATE FROM THE UNITED STATES CIRCUIT COURT OF
APPEALS FOR THE FIFTH CIRCUIT.

No. 1812. Submitted April 17, 1893, — Decided May 1, 1893.

A Circuit Court of Appeals cannot review by writ of error the judgment of
a Circuit Court of the United States, in execution of a mandate of this
court, when the action of the Circuit Court conforms to the mandate,
and there are no proceedings subhsequent thereto, not settled by the terms
of the mandate itself.

The mandate in this case having stated that the receiver, against whom the
action was originally brought, had been discharged and had died, and
that the Railway Company had been made the party plaintiff in error,
and having ordered that the plaintiff recover against the Railway Com-
pany her costs expended herein and have execution therefor, further
ordered ““ that such execution and proceedings be had in said cause as
according to right and justice and the laws of the United States ought
to be had.” Execution accordingly issued against the company for the
amount of the judgment with interest at the rate which obtained in
Texas when the judgment was rendered. Held, that this action con-

formed to the mandate, and was not subject to review by the Circuit
Court of Appeals.

‘ON_ September 13, 1888, judgment was rendered in the
Circuit Court of the United States for the Eastern District
of Texag against John C. Brown and Lionel A. Sheldon as
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receivers of the Texas and Pacific Railway Company in favor
of Ida May Cox for $10,000, with interest from date at eight
per cent per annum, the then rate of interest in Texas, “to be
paid in due course of their administration of their receivership.”
Sheldon having resigned as receiver and his resignation having
been accepted, Brown, as sole receiver, prosecuted a writ of
error from this court and gave a supersedeas bond. While
the writ of ‘error was pending the receiver made known to the
Circuit Court that the objects and purposes contemplated in
the several proceedings under which he had been appointed
had been accomplished by settlement and agreement of the
parties, and he was thereupon discharged as receiver and the
property restored to the company. Subsequently, and before
the case came on for hearing, the receiver died. Thereafter
defendant in error filed a motion in this court to have the
railroad company substituted in place of the receiver, and an
order of substitution was entered by this court upon suggestion
of the discharge and death of said receiver.

At the time of that order a stipulation, signed by counsel
on both sides, was filed, which read as follows: “ That the said
Texas and Pacific Railway Company may be substituted as
plaintiff in error in the above-entitled cause now pending and
undetermined upon writ of error in this court, such substitution,
however, not to affect any of the questions or controversies
presented by the record herein, and the questions and contro-
versies presented by the record are to stand for the decision of
this court the same as if said substitution had not been made.”

The cause having been argued the judgment was affirmed
May 16, 1892. Texas & Pacific Railway v. Cox, 145 U.S.
593, 601.

On May 19, 1892, the mandate of this court was issued,
directed to the Circuit Court of the United States for the
Eastern District of Texas, which, after reciting the judgment
of that court against the receivers and the writ of error prose-
cuted by the remaining receiver, proceeded thus:

“And whereas at the October term, a. n. 1889, of said
Supreme Court, the discharge of John C. Brown as receiver
of the Texas and Pacific Railway Company, and also his death,
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having been suggeéted, it was ordered that the Texas and
Pacific Railway Company be made the party plaintiff in error
in this cause;

“And whereas in the present term of October, in the year
of our Lord one thousand eight hundred and ninety-one, the
said cause came on to be heard before the said Supreme Court
on the said transcript of record, and was argued by counsel ;

“On consideration whereof, it is now here ordered and
adjudged by this court that the judgment of the said Circuit
Court in this cause be, and the same is hereby, affirmed, with
costs and interest until paid, at the same rate per annum that
similar judgments bear in the courts of the State of Texas, and
that the said plaintiff recover against the said the Texas and
Pacific Railway Company for her costs herein expended,
and have execution therefor. May 16, 1892.

“You, therefore, are hereby commanded that such execu-
tion and proceedings be had in said cause as according to
right and justice and the laws of the United States ought to
be had, the said writ of error.notwithstanding.”

Pending the writ of error, the defendant Ida May Cox inter-
married with one Scott Anderson. Upon reception of the
mandate, execution was issued by the clerk of the Circuit
Court of the United States for the Eastern District of Texas
against the Texas and Pacific Railway Company for the full
amount of the judgment with eight per cent interest and
costs. The company thereupon filed its bill against the mar-
shal in whose hands the execution had been placed, asking
that he be restrained from levying the same upon the ground
that there was no judgment to support the execution. A
restraining order was granted, which was continued in force
until November 22, 1892, when it was dissolved. On that
day Mr. and Mrs. Anderson filed a motion that execution
should issue in their names against the defendant company.
This motion was resisted but the objections of the company
_thereto were overruled, and the court entered an order direct-
Ing the clerk to record the mandate and to issue execution
against the company for the sum recovered with interest at
eight per cent from the date of the original judgment, and
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costs, to which action of the court the company excepted, and
a bill of exceptions having been signed and approved, a writ
of error was allowed from the Circuit Court of Appeals for
the Fifth Circuit. The case came on to be heard in that court
upon the motion of the defendants in error to dismiss the writ
of error for want of jurisdiction and upon the merits, where-
upon the court granted a certificate stating the facts as above
given, though with greater particularity, which concluded as
follows :

“ Whereupon, the court desiring the instruction of the hon-
orable the Supreme Court of the United States for the proper
decision of the questions arising herein, it is hereby ordered
that the following questions and propositions of law be certi-
fied to the honorable the Supreme Court of the United States
in accordance with the provisions of section 6 of the act enti-
tled ¢ An act to establish Circuit Courts of Appeals and define
and regulate in certain cases the jurisdiction of the Circuit
Courts of the United States, and for other purposes,’ approved
March 3, 1891, to wit:

“First. Does the act of March 3, 1891, entitled ‘An act to
establish Circuit Courts of Appealsand to define and regulate in
certain cases the jurisdiction of the courts of the United States,
and for other purposes,” give to said Circuit Courts of Appeals
jurisdiction by appeal or writ of error or otherwise to review
the decrees, orders, or judgments made by District Courts or
existing Circuit Courts construing a mandate from the Supreme
Court of the United States and in executing the same?

“Second. Was it the intention of the Supreme Court of the
United States in affirming the judgment in the case of John
C. Brown, plaintiff in error, ». Ida May Cox, defendant in
error, that said judgment should be subject to the general
equitable jurisdiction of the court in which such receiver Was
appointed and be paid in due course of the administration of
said receivership, or did it intend that execution should issué
directly against the Texas and Pacific Railway Company for
the amount of said judgment ?

“Third. At the date said judgment was originally recovered,
to wit, September 15, 1888, it bore interest under the law of
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the State of Texas at the rate of 8 per cent per annum. Sub-
sequently, to wit, on April 13, 1891, the statute of the State
of Texas fixing the rate of interest that judgments of this
kind should bear was amended, so that instead of bearing
cight per cent interest judgments thereafter obtained were
made to bear only six per cent interest per annum. Should
the judgment in this case bear interest at the rate of eight per
cent per annum or at the rate of six per cent per annum ?”

Mr. John F. Dillon, Mr. Winslow 8. Pierce and Mr.
Henry Hubbard for plaintiff in error.

Mr. W. Hallett Phillips for defendant in error.

Mr. Curer Justice FuLier, after stating the case, delivered
the opinion of the court.

The Circuit Court was correct in awarding execution
against the company under the mandate. The judgment was
originally against the receiver, to be paid in due course out of
the assets in his hands, but the receiver had been discharged
and the property restored to the company, and the company
had been substituted as the party to the writ of error here,
and been made in all respects as liable to the defendant in
error as if it had itself brought the writ. The judgment was
made final by the order of this court, and was not again sub-
Ject to be reviewed by the court below in the exercise of its
equitable powers or otherwise. If the judgment had been
reversed, the company would have recovered its costs against
the defendant in error, and the reversal would have been a
bar to any liability on the judgment as such. It so happened
tha§ it was affirmed, and the company was equally concluded.
While the only question is as to the order of this court, we do
not think there is any conflict between the mandate and the
Stipulation, or that the language of the stipulation in any
respect limited the liability of the company in case of affirm-
ance.  Every point the receiver could have presented was

raised on behalf of the company, and disposed of after elabo-
VOL. ¢XLI1X—16 5
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rate argument and careful consideration, and the stipulation
in that regard was fully complied with. If it had been
intended to reserve the present contention, it is enough to say
that that intention was not expressed and cannot be inferred,
and the matter was determined by our judgment. The Cir-
cuit Court properly attempted to exercise no discretion in the
premises, but discharged its duty by carrying the mandate
into effect according to its terms. This court awarded execu-
tion against the company for the costs here, but it was for the
Circuit Court to award execution for the amount of the judg-
ment, as it was directed to do, and as it did, and interest was
properly included at the rate which obtained under the law of
Texas at the time judgment was rendered, the change in the
law in that respect operating only prospectively. Inasmuch
as its action conformed to the mandate, and there were no
proceedings subsequent thereto not settled by the terms of the
mandate itself, the case falls within the rule often heretofore
laid down and a second writ of error cannot be maintained.
Cook v. Burnley, 11 Wall. 672, 677 ; Stewart v. Salamon, 91
U. 8. 861; Humphrey v. Baker, 103 U. S. 736.

For these reasons, the answer to the first question certified
must be that, upon the facts stated in the certificate, the Cir-
cuit Court of Appeals cannot review by writ of error this
judgment of the Circuit Court in execution of the mandate of
this court. This dispenses with the necessity of answering the

other questions certified. ;
Ordered accordingly.

HAGER ». SWAYNE.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
NORTHERN DISTRICT OF CALIFORNIA.

No. 232. Submitted April 21, 1893. — Decided May 1, 1893.

The action which § 3011 Rev. Stat., as amended by the act of February 2,
1877, 19 Stat. 240, 247, c. 69, authorizes to be brought to recover back
an excess of duties paid, cannot be maintained by a stranger, sui
in virtue of a purchase of claims from those who did not see fi
prosecute them themselves.

ng golely
t to
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TxE case is stated in the opinion.

Mr. Assistant Attorney General Parker for plaintiff in
error.

Mr. Charles Page for defendant in error.
Me. Crier Justice Furrer delivered the opinion of the
court.

This was an action brought by R. H. Swayne in the
Circuit Court of the United States for the Northern District
of California to recover from the defendant, Joseph S. Hager,
collector of the port of San Francisco, the sum of $3799.56 on
account of duties illegally exacted by the collector on divers
importations of cotton shoes and silk shoes, brought into said
port in the year 1886 by several importers from ports in
China. The complaint contained forty-seven counts for
various amounts alleged to be due upon an equal number of
importations made by many different firms and persons, and
the plaintiff claimed to be entitled to recover the aggregate
sum by reason of having become the owner of these several
claims by way of purchase and assignment.

Issue having been joined, a trial by jury was waived by
stipulation, and it was agreed that all the importations of
cotton shoes referred to in the several counts might be con-
sidered under one head, and all the importations of silk shoes
under another. The Circuit Court therempon made its find-
ings of fact and therefrom its conclusion of law that the plain-
tiff was entitled to recover the entire sum sued for. Judg-
ment was accordingly entered against the collector, who
brought the case by writ of error to this court.

: The upper part of the shoes was composed of cotton or of
sﬂk and a portion of the soles was of felt, made up of coarse
animal hair of different kinds and of wood fibre and starch or
glue, all of which had been felted, mixed, and pressed into
1aye1?s, which layers were in turn pressed together until the
requisite thickness was reached. The most valuable material
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of the shoe was the silk or cotton respectively, and no part
contained hair of any kind in the textile fabric, nor were they
made up by the tailor, seamstress, or manufacturer of similar
character to a tailor or seamstress.

The collector decided that these shoes were dutiable under
the paragraph of Schedule K of the tariff act of March 3, 1883,
22 Stat. 509, c¢. 121, fixing duty on wearing apparel of every
description not specially numerated or provided for, composed
wholly or in part of wool, worsted, the hair of the alpaca,
goat, or other animals, made up or manufactured wholly or in
part by the tailor, seamstress, or manufacturer, at the rate of
forty cents per pound and in addition thereto thirty-five per
centum ad valorem ; and exacted of the importers payment of
the duties accordingly. The importers, as found by the court,
“for the purpose of getting possession of their said merchan-
dise, paid the amount so required of them, but within the time
required by law notified the collector of their dissatisfaction
with and protest against his decision, and appealed to the
Secretary of the Treasury, who affirmed the decision of the
collector. The importers thereupon, for value, assigned their
claims to the plaintiff, who, within the time required by law,
commenced this action for the recovery of the said excess of
duties.” The Circuit Court held that the cotton shoes fell
under the paragraph of Schedule I, (22 Stat. 506,) imposing
thirty-five per cent ad valorem on manufactures of cotton not
specially enumerated or provided for, and the silk shoes under
the last paragraph of Schedule L, imposing fifty per cent on
goods not specially enumerated, made of silk or of which silk
was the component material of chief value. 87 Fed. Rep.
780.

It was held by this court in Arnson v. Murphy, 109 U.S.
238, that the common-law right of action against a collector
to recover duties illegally collected was taken away by act of
Congress, and a statutory remedy given, which was exclusive
Rev. Stat. §§ 2931, 3011.  Arnson v. Murphy, 115 U. 5. 579
Cheatham v. United States, 92 U. S. 85. While the common-
law right was outstanding, the collector withheld as an indem-
nity the sum in dispute, but Congress provided that he must




HAGER ». SWAYNE. 245
Opinion of the Court.

pay into the Treasury all moneys received officially, and that
the Secretary of the Treasury should refund erroneous and
illegal exactions. Rev. Stat. §§ 3010, 30124.

The suit to recover back an excess of duties necessarily could
only be maintained as affirmatively specified in the statute.
Section 3011 of the Revised Statutes, as amended by the act
of Congress of February 27, 1877, 19 Stat. 240, 247, c. 69,
provides :

“Any person who shall have made payment under protest
and in order to obtain possession of merchandise imported for
him, to any collector, or person acting as collector, of any
money as duties, when such amount of duties was not, or was
not wholly, anthorized by law, may maintain an action in the
nature of an action at law, which shall be triable by jury, to
ascertain the validity of such demand and payment of daties,
and to recover back any excess so paid. But no recovery shall
be allowed in such action unless a protest and appeal shall have
been taken as prescribed in section twenty-nine hundred and
thirty-one.”

Section 2931 reads as follows:

“On the entry of any vessel, or of any merchandise, the
decision of the collector of customs at the port of importation
and entry, as to the rate and amount of duties to be paid on
the tonnage of such vessel or on such merchandise, and the
dutiable costs and charges thereon, shall be final and conclusive
against all persons interested therein, unless the owner, master,
commander, or consignee of such vessel, in the case of duties
levied on tonnage, or the owner, importer, consignee, or agent
of the merchandise, in the case of duties levied on merchandise,
or the costs and charges thereon, shall, within ten days after
the ascertainment and liquidation of the duties by the proper
officers of the customs, as well in cases of merchandise entered
It bond as for consumption, give notice in writing to the col-
llector on each entry, if dissatisfied with his decision, setting
for"th therein, distinctly and specifically, the grounds of his
objection thereto, and shall within thirty days after the date
of such ascertainment and liquidation, appeal therefrom to the
Secreta,ry of the Treasury. The decision of the Secretary on
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such appeal shall be final and conclusive; and such vessel, or
merchandise, or costs and charges, shall be liable to duty
accordingly, unless suit shall be brought within ninety days
after the decision of the Secretary of the Treasury on such
appeal for any duties which shall have been paid before the
date of such decision on such vessel, or on such merchandise,
or costs or charges, or within ninety days after the payment
of duties paid after the decision of the Secretary. No suit
shall be maintained in any court for the recovery of any duties
alleged to have been erroneously or illegally exacted, until the
decision of the Secretary of the Treasury shall have been first
had on such appeal, unless the decision of the Secretary shall
be delayed more than ninety days from the date of such appeal
in case of an entry at any port east of the Rocky Mountains,
or more than five months in case of an entry west of those
mountains.”

From these sections it appears that it is the ‘owner, im-
porter, consignee, or agent of the merchandise, in the case of
duties levied on merchandise,” who must protest and appeal,
and he is the person who, having made payment under protest
“in order to obtain possession of merchandise imported for
him,” may maintain the action. It does not follow that
devisees, representatives of the estate of deceased persons,
assignees in bankruptcy or by operation of law, are excluded
from bringing suit, for they take by devolution, and are
regarded as succeeding in interest to the original party. But
the statute does not contemplate that a stranger may bring
the action, and such is a voluntary assignee of the mere naked
right.

In Castro v. Seeberger, 40 Fed. Rep. 531, Castro had pur-
chased the merchandise of the importer while it was in bond,
and pending an appeal, and after the decision of the appeal
paid the duties assessed in order to obtain possession of the
property, and thereupon brought the suit; and it was decided
by Judge Blodgett, holding the Circuit Court for the Northern
District of Illinois, that the claim against the collector became
attached to and followed the merchandise so as to make the
purchaser, who paid the charges, constructively the importer
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and entitled to maintain the action under the statute. The
purchaser obtained an interest in the thing itself. The case
here is wholly different; for these importers, after the decision
of the Secretary, paid the duties and took the goods them-
selves, and then attempted to assign a bare right of action to
this plaintiff.

By section 8477, all transfers and assignments made of any
claim upon the United States, or of any part or share thereof,
or interest therein, whether absolute or conditional, and what-
ever might be the consideration therefor, and all powers of
attorney, orders, or other authorities for receiving payment
of any such claim, or of any part or share thereof, were
declared to be absolutely null and void, unless they were freely
made and executed in the presence of at least two attesting
witnesses, after the allowance of such a claim, the ascertain-
ment of the amount due, and the issuing of a warrant for the
payment thereof. The language is general which declares
the nullity of such assignments, and the only cases where they
are recognized is where a warrant has already issued. If
there are any cases where the claim cannot be paid by
warrant, then they do not come within the exception, but are
affected by the general language. = 16 Op. Atty. Gen. 261.

The mischiefs designed to be remedied by this section were
declared by Mr. Justice Miller in Goodman v. Niblack, 102
U. 8. 556, to be mainly two; first, the danger that the rights
of the government might be embarrassed by having to deal
with several persons instead of one, and by the introduction
of a party who was a stranger to the original transaction;
second, that by a transfer of such claim against the govern-
ment to one or more persons not originally interested in it,
Fhﬂ way might be conveniently opened to such improper
influences in prosecuting the claim before the Departments,
the courts, or the Congress, as desperate cases, where the
award is contingent on success, so often suggest.

It has been frequently held that the section does not include
Fransfers by operation of law, or by will, in bankruptey, or
msolvency. Butler v. Goreley, 146 U. S. 303, and cases cited.
But the legislation shows that the intent of Congress was
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that the assignment of naked claims against the government
for the purpose of suit, or in view of litigation or otherwise,
should not be countenanced. At common law, the transfer
of a mere right to recover in an action at law was forbidden
as viglating the rule against maintenance and champerty, and
although the rigor of that rule has been relaxed, an assign-
ment of a chose in action will not be sanctioned when it is
opposed to any rule of law or public policy.

These considerations are apposite in arriving at the true
construction of sections 2931 and 3011, and we are clear that
the action provided for cannot be maintained by a stranger
suing solely in virtue of a purchase of claims from those who
did not see fit to prosecute them themselves.

The judgment is reversed and the cause remanded with a

direction to dismiss the complaint.
Judgment reversed.

SHAEFFER «. BLAIR.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE WESTERN DISTRICT OF MISSOURI.

No. 178, Argued March 27, 1893.— Decided May 1, 1893,

By a contract in writing, A and B agreed that certain lands, for the sale
and conveyance of most of which A held agreements of third persons,
should be purchased for the mutual interest of A and B, and the legal
title taken in A’s name, and conveyed by him to B; that B should advance
to A the sums required to pay the purchase money, as well as other
expenses to be mutually agreed upon from time to time, and be repaid
his advances, with interest, out of the net proceeds of sales; that A
should attend to preparing the lands for sale, and sell them, subject to
B’s approval, at prices mutually agreed upon, and retain a commission
of five per cent on the gross amount of sales, and, until B was reimbursed
for his advances, deposit the rest of the proceeds to B’s credit in a bank
to be mutually agreed upon; that, when B had been so reimbursed, then
the remainder of the property shall belong sixty per cent to B and forty
per cent to A;” and that the property should be prepared for sale ¢ by
A or assigns” within a certain time, unless extended by mutual agree:
ment. A fraudulently obtained from B much larger sums of money
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than were needed to pay for the lands, procured conveyances of the
lands to himself, and refused to convey them to B. Held, that, whether
the contract did or did not create a partnership, {and ¢t seems that it did
not,) the equitable title in the lands, after reimbursing B for his advances
with interest, belonged three fifths to B and two fifths to A; and that
A’s fraudulent misconduct, while it deprived him of the right to the
stipulated commissions, did not divest him of his title in the lands.

Tais was a bill in equity, filed December 8, 1885, by John
1. Blair, a citizen of Missouri, against Samuel C. Shaeffer, a
citizen of Ohio, and other persons, citizens of other States,
claiming under him, setting forth a contract in writing between
the plaintiff and Shaeffer, dated February 4, 1884, (which is
copied in the margin!) and praying that Shaeffer might be

! Whereas, by virtue of a certain contract made by Samuel C. Shaeffer,
of Lancaster, Ohio, with P. Cardenas, of New York city, for the purchase of
thirty-six and #7 acres of land in Jackson County, Missouri, and known as
lot 7 of the partition of the estate of Thomas West, deceased, by the circuit
court of Jackson County, Missouri, on October 18, 1880, as per contract
dated November 1, 1883, for which said land the said Shaeffer was to pay
the said Cardenas the sum of $21,882 on or before February 8, 1884. Now
it is agreed, as said contract is made by said Shaeffer for said land, and for
prudential purposes, that the same shall be conveyed by warranty deed to
said Shaeffer; and that John I. Blair, of Blairstown, New Jersey, has paid
for the same by giving to said Shaeffer a check on the National Park Bank
of New York city for the sum of $21,882, signed by the president of the
?elvidere National Bank of New Jersey, to enable him to pay for the said
and.

And whereas, by another agreement made by said Shaeffer with Marion
West, of Jackson County, Missouri, dated July 24, 1882, and October 21,
1882, whereby said Marion West sold the interests of Frank West, Thomas
West and Joseph C. West, minor heirs of Thomas West, deceased, and
known as lots 5,6 and 8, of the partition of the estate of said Thomas
West, deceased, by the circuit court of Jackson County, Missouri, on
October 18, 1880; for which said land, by said contract, said Shaeffer was
to pay the sum of $44,559; $10,000 to be paid cash upon the delivery of
deed; and the remainder, $34,559, to wit, $17,279.50 on or before February
% 1885, and $17,279.50 on or before February 1, 1886, bearing eight per
cent interest from February 1, 1883, and secured by mortgage on said
Premises. The said John I. Blair has given to said Shaeffer a check, signed
by t.he bresident of the Belvidere National Bank of New Jersey, on the
National Park Bank of New York city, for $10,000, to enable said Shaeffer
to pfiy that much on account of said lands, and for prudential reasons to
obtain a deed for the same in his own name. The said Blair is to pay the
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ordered to convey to the plaintiff the lands described in that
contract, and that it be adjudged that the defendants had no
title or interest therein, and for further relief.

balance of the purchase money at maturity, amounting to $34,559, given by
said Shaeffer and secured by mortgage.

This makes at this time the cash payments on the above two contracts
$21,882 and $10,000, making $31,882, which is to bear eight per cent interest
until paid out of the sales of the land aforesaid, the interest to be added to
the principal yearly, and bear eight per cent interest until paid.

Within four months after said Shaeffer shall have obtained the title to
said lands, or sooner, if desired by said Blair, said Shaeffer to make a war-
ranty deed to said Blair for said lands.

Now it is further agreed that, for the mutual interest of said Blair and
Shaeffer, it may be deemed advisable to obtain certain releases for pretended
claims made by the Anthony heirs to said property, the sum for said pur-
pose to be mutually agreed upon, which sum said Blair agrees to furnish to
said Shaeffer, upon telegraphic notice, to aid him in securing said releases;
and said Shaeffer afterwards to deed by release deed said lands to said Blair.
Said money to bear same rate of interest and governed by same conditions
as hereinbefore stipulated, the same to be endorsed on this contract, or
other written evidences given that said Blair paid the money.

It is deemed for the mutual interest of said Blair and Shaeffer, that said
Shaeffer purchase the sixty-nine acres of land from John S. West, adjoining
the above-described lands, at a price not to exceed $400 per acre, amounting
to $27,600, and to obtain a warranty deed therefor. Said John I. Blair has
given said Shaeffer the president’s check of the Belvidere National Bank of
New Jersey, on the National Park Bank of New York city for $14,600,
as part payment for said sixty-nine acres of land. If said property cannot
be purchased for said $27,600, then said $14,600 check to be returned to said
Blair unused. Said Blair agrees to assume and pay $13,000 mortgage on
said property, which said Shaeffer will give to said West, payable in one
or two years, and bearing eight per cent interest, in case said purchase can be
made; said Shaeffer, within four months after obtaining title to said land,
to deed same to said Blair. All the money paid and furnished and assumed,
to pay for said land, by said Blair, to bear eight per cent interest, and be
added to the principal each year until paid.

All moneys necessary to stake off lots, grade streets, advertising, office
furniture, fixtures, rents, stationery, taxes, and such other expenses as may
become necessary for the improvements and sale of said property, a3 may
be mutually agreed upon from time to time by said Blair and Shaeffer, shall
he furnished by said Blair.

Said Shaeffer is to deduct and receive five per cent commission upon gros$
sales of all lots sold at the agreed price or over, made by said Blair and

Shaeffer; and the remainder to be deposited in some bank in Kansas City,
that may be mutually agreed upon, to the credit of said John I. Blair, ut

il
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Statement of the Case.

At the hearing in the Circuit Court, upon pleadings and
proofs, the case appeared to be in substance as follows: In
February, 1884, Shaeffer obtained and received from the plain-
tiff sums of money amounting to $92,882.70, upon fraudulent
representations that they were needed to pay for the lands
described in the contract ; and, within a month after its date,
procured conveyances of those lands to himself, by paying
therefor sums amounting to $59,789.30 only, and paid $500
for taxes and other necessary expenses, leaving the sum of
$32,593.40 due to the plaintiff; and afterwards refused, on

all the money he has paid or advanced, with interest as aforesaid, shall have
been returned to him. At the end of each month, said Shaeffer is to report
the amount to the credit of said Blair, the same to be subject to said Blair’s
draft on account of the money advanced or paid for the property and other-
wise as aforesaid.

All contracts for the sale of said land or lots to be made in triplicate, and
approved by said John I. Blair, or some one appointed by him; on the back
of said contracts the word  approved” or “rejected” to be written and
signed by said John I. Blair, as aforesaid; one copy of said contract to be
retained by said Shaeffer, and one by the purchaser. It shall be specified
on the face of said contracts that they shall not be valid unless approved
as specified; and all contracts to be made payable to said John I. Blair.

When said Blair shall have been paid in cash, for all the money advanced
and furnished by him for the purchase of said lands, and other moneys, and
the interest, thereon, as specified, then the remainder of the property shall
belong, sixty per cent to said Blair and forty per cent to said Shaeffer; and
then said Shaeffer shall not be required to deposit in the aforesaid bank, as
aforesaid specified, to the credit of said Blair, more than sixty per cent of
the net proceeds of sales of said lands or lots.

If it is at this time desirable to divide said lots or land between said Blair
apd Shaeffer, said Blair to take sixty per cent, and said Blair to convey the
title to forty per cent of said property or lots by warranty deed to Shaeffer;
or said Shaeffer to sell the lots or lands as aforesaid, and divide the net
Is)iloc?ieds of sale, sixty per cent to said Blair and forty per cent to said

aeffer,

It is understood that said property, or any portion thereof, to be staked
outand prepared for sale within one year, by said Shaeffer or assigns, after
the Kansas City Belt Railway shall have been completed to said property,
unless otherwise postponed in writing by said Blair and Shaeffer.

In witness whereof the parties hereto have hereunto set their hands and
Seals on this 4th day of February, 1884, at Kansas City, Missouri.

SAMUEL C. SHAEFFER. [SEAL.]
JoBN I. BLAIR. [sEAL.]
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demand, to convey the lands to the plaintiff. The three tracts
of land described in the contract contained, respectively, about
thirty-six and a half acres, about one hundred and thirty-eight
acres, and sixty-nine acres, near Kansas City, in the State of
Missouri, and were worth more at the time of the contract than
the sums paid by the plaintiff, and greatly increased in value
afterwards.

In an action at law against Shaeffer, submitted to the
Circuit Court without a jury at the same time with the
present suit in equity, the plaintiff recovered judgment for
the aforesaid sum of $32,593.40. Upon that judgment no
writ or error was sued out.

In the present suit, the Circuit Court held that the contract
sued on created no partnership between the plaintiff and
Shaeffer, and conferred on Shaeffer only the right of an agent
to sell, with a share in the profits by way of compensation;
and that Shaeffer, by his fraudulent conduct, had forfeited all
his rights under the contract, including not only the five per
cent commission on sales, but the share of forty per cent in the
net profits remaining after payment of the sums advanced by
the plaintiff ; and entered a decree for the plaintiff, as prayed
for. 33 Fed. Rep. 218. From this decree Shaeffer appealed
to this court.

Mr. C. D. Martin and Mr. B. A. Harrison for appellant.

Mr. Charles O. Tichenor for appellee.

I. It is contended that the payment by Blair for these lands
was only a loan to Shaeffer, with the lands as security. But
the contract creates no debt in favor of Blair. It carefully
shields Shaeffer from any liability for the money which Blair
is compelled to pay from time to time. Blair even agrees “t0
assume and pay” a mortgage which Shaeffer contemplates
giving under the contract for a part of the purchase money
Blair binds himself to pay everything; Shaeffer binds himself
to pay nothing; Shaeffer, under the contract, must get one
twentieth of the gross sales of the land, even if it is sold for
one-half its cost.
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II. Another defence, as stated in the answer, is, that “it
does appear by said contract, and it is true and so intended
by said Blair and Shaeffer, that said contract created a part-
nership concerning said lands and the proceeds of the sale
thereof.” Is this claim valid ?

There are certain tests by which this question must be
solved. What does the instrument show that they intended
by it in this respect? For persons cannot be made to assume
the relations of partners, as between themselves, when their
purpose is that no partnership shall exist. Burckle v. Echart,
1 Denio, 337; Beecher v. Bush, 45 Michigan, 188; Hazzard
v. Hazzard, 1 Story, 371 ; London Assurance Co. v. Drennen,
116 U. 8. 461; McDonald v. Matney, 82 Missouri, 358.

It is nowhere stated in the contract that the parties were
to be partners. There is nothing said about a firm name; in
fact, there was no business to be carried on. The contract is
not in the form of partnership contracts. There is nothing
in it to lead Blair to suspect that he was making himself liable
to a suit for dissolution, subjecting the land which he had
bought and paid for to the risk of going into the hands of a
receiver, to be sold under order of court, attended with delays,
vexation and great expense. The word “assigns” is signifi-
cant; a word not used in a partnership contract. To assign is
to dissolve.

The relation of the parties to each other was simply that
of principal and agent. In no way was Blair the agent of
Shaeffer, and the latter never had the authority of a partner.
The contract made him an agent with limited powers; if he
exercised any discretion he violated his contract. He did not
have the power of an ordinary real estate agent, and his acts
could have created no partnership liabilities, even as to third
persons, for the contract was entitled to record and when
recorded was notice.

Lord Wensleydale says, in Cox v. Hickman, 8 H. L. Cas.
268, 312: “The law as to partnership is undoubtedly a
bran.ch of the law of principal and agent; and it would tend
L smplify and make more easy of solution the questions
which arise on this subject, if this true principle were more
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constantly kept in view. . . . A man who allows another
to carry on trade, whether in his own name or not, to buy and
sell and to pay over all the profits to him, is undoubtedly the
principal, and the person so employed the agent, and the prin-
eipal is liable for the agent’s contracts in the course of his
employment.” See also Winel v. Stone, 30 Maine, 384;
Thompson v. Bowman, 6 Wall. 316.

In the leading case of Mechan v. Valentine, 145 U. 8. 611,
623, this court, while criticising what was said by Lord Wens-
leydale as to agency, approves of the rule laid down in Coz
v. Hickman; and Mr. Justice Gray, speaking for the court,
says: “If they do this, the incidents or consequences follow,
that the acts of one in conducting the partnership business are
the acts of all; that each is agent for the firm and for the
other partners; that each receives part of the profits as profits,
and takes part of the fund to which the creditors of the part-
nership have a right to look for the payment of their debts;
that all are liable as partners upon contracts made by any
of them with third persons within the scope of the partner-
ship business; and that even an express stipulation between
them, that one shall not be so liable, though good between
themselves, is ineffectual as against third persons.”

Here there was no community of interest in the land. True,
Shaeffer, at first, took the title not because he owned an in-
terest, but for prudential reasons. He held it for Blair, and
was compelled to convey to him. Shaeffer was never to get
any interest unless the speculation turned out favorably, and
then solely as compensation, because there were profits. Such
an interest did not work a change, either in possession or title.
Drenmen v. London Assurance Co., supra ; Musser v. Brink,
68 Missouri, 242. There was no community of profit; 1o
interest in the profits as principal; no specitic interest 1!
profits as profits, in contradistinction to a stipulated portion of
the profits as compensation for services.

So, then, we say, Shaeffer was to have no partnership o
property right, from the start, in the profits; but his interest
was only at the end, when the land was sold; and not even
then, unless he had performed the services contemplated by
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the contract on his part. Hanna v. Flint, 16 California, 76
Walker v. Hirsch, 271 Ch. D. 4605 Durkee v. Gunn, 41 Kan-
sas, 496 ; Holmes v. Old Colony Railroad, 5 Gray, 8. Sey-
mour v. Freer, 8 Wall. 202, is not in conflict with our conten-
tion.

If the contract of February 4, 1884, created neither the
relation of partnership nor that of debtor and creditor, it
made Shaeffer the agent of Blair for the purposes specified in
the contract. Dieringer v. Meyer, 42 Wisconsin, 311 ; Pha-
niw Mutual Life Ins. Co. v. Holloway, 57 Connecticut, 310 ;
Vennum v. Gregory, 21 lowa, 326; Balsbaugh v. Frazer, 19
Penn. St. 95; Farnsworth v. Hemmer, 1 Allen, 494; §. C.
79 Am. Dec. 756.

Blair’s case is stronger than any case cited, for the evidence
shows that the fraud accomplished was by means of the con-
tract, and was in pursuance of a design formed prior to the
execution of the contract. Even though the contract made
them partners, yet, under such circumstances, a court would
decree it a nullity, leaving Blair with the land which he
bought to put into the partnership. Hynes v. Stewart, 10 B.
Mon. 4295 Gibson v. Cunninghamn, 92 Missouri, 131; Newbiy-
ging v. Adam, 34 Ch. D. 582; Oters v. Scalzo, 145 U. 8. 578.

- Mx. Justior Gray, after stating the case, delivered the opin-
ton of the court.

The decision of this case turns upon the construction of the
contract of February 4, 1884, by which the parties agreed to
buy certain Jands and to sell them again for the joint benefit
of both,

The provisions of that contract were, in substance, that
those lands, in the greater part of which Shaeffer already had
an equitable title under agreements of third persons to sell and
tonvey them to him, should be purchased, for the mutual
Interest of the parties; that the legal title in all the lands
should be taken in Shaeffer’s name, and be conveyed by him
to Blair; that Blair should advance the sums required to
enable Shaeffer to pay the purchase money of the lands, as
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well as the necessary expenses of preparing them for sale and
selling them, and should be repaid his advances, with interest,
out of the net proceeds of sales; that Shaeffer should stake
out the lands for sale, make the necessary improvements, sell
them, retain a commission of five per cent upon the gross
amount of sales, and, until Blair should have been reimbursed
for his advances, deposit the rest of the proceeds in a bank to
Blair’s credit; that the expenses of improving and selling the
lands, the time within which they must be prepared for sale,
the price at which they might be sold, and the bank in which
the proceeds should be deposited by Shaeffer, should be mutu-
ally agreed upon between him and Blair, and all contracts of
sale by Shaeffer should be approved by Blair; and that, when
Blair should have been reimbursed for all his advances, “ then
the remainder of the property shall belong, sixty per cent to
said Blair and forty per cent to said Shaeffer,” and be divided
between them accordingly, either by Blair’s conveying the
title in two fifths of the lands to Shaeffer, or by Shaeffer's
selling the lands and paying sixty per cent of the proceeds to
Blair.

The contract evidently contemplated that, while the sales
to be made by Shaeffer should be subject to Blair’s approval,
no sales should be made by Blair without Shaeffer’s consent.
This clearly appears from several provisions of the contract.
It is by Shaeffer, or, as said in the last clause of the contract,
“Dby said Shaeffer or assigns,” that the lands are to be staked
out into lots and prepared for sale. «Said Shaeffer is 0
deduct and receive five per cent commission upon gross sale?s
of all lots sold at the agreed price or over, made by said Blair
and Shaeffer,” that is to say, “of all lots sold” by Shaeﬁer
“at the agreed price or over,” the price (not the sales) being
“made by said Blair and Shaeffer.” The provision that all
contracts of sale shall be made in triplicate, and approved in
writing by Blair, and one copy retained by Shaeffer, clearly
implies that all contracts of sale shall be initiated by Shaeffer.
And after Blair shall have been reimbursed his advances
then, if the lands are not themselves divided between them, 16
is Shaeffer who is to sell them and divide the proceeds.
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In short, Shaeffer was to contribute to the venture his
equitable title in the greater part of the lands to be purchased,
as well as his own services; Blair was to contribute all the
money required to carry out the enterprise; the legal title
was to be taken in Shaeffer’s name, and conveyed by him to
Blair; Shaeffer was to attend to preparing the lands for sale,
and to sell them, subject to Blair’s approval ; Shaeffer was to
receive a commission of five per cent on the gross amount of
sales; out of the rest of the proceeds, Blair was to be repaid
his advances; and after Blair had been reimbursed, the
property was to belong, three fifths to Blair and two fifths to
Shaeffer, and to be divided between them accordingly, either
in lands or in money.

Taking into consideration the whole scope of the contract,
and the fact that, before it was made, Shaeffer had an equita-
ble interest in the greater part of the lands, which was in fact,
and was evidently considered by both parties to be, of greater
value than the price which he had agreed to pay for them ;
that the title to all the lands was to be taken in Shaeffer’s
name in the first instance, and to be conveyed by him to
Blair; and especially the express stipulation that, after Blair
should have been fully reimbursed for his advances, out of the
proceeds of sales, “then the remainder of the property shall
belong, sixty per cent to said Blair and forty per cent to said
Shaeffer,” and should be divided between them accordingly;
the conclusion appears to us to be inevitable, that the convey-
ance of the legal title by Shaeffer to Blair, like the deposit of
proceeds of sales made by Shaeffer to Blair’s credit, was
mtended as security only for Blair’s advances; that Shaeffer
Was to have and retain an equitable title in two fifths of the
land, subject to the claim of Blair for reimbursement; and
that Shaeffer’s fraudulent misconduct, while it might properly
dfefeat any claim of his for commissions, did not divest him of
EIS equitable title in the lands, as recognized and stipulated
for In the contract.

There may doubtless be a partnership in the purchase and
the resale of lands, as of any other property. But this
¢otract contains no expression to indicate an intention of the

VOL. oXLIX—17
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parties to become partners. It does not authorize either
party, without the consent of the other, to sell any property,
or to contract any debts, on behalf of both. If the enterprise
proves unsuccessful, the contract does not provide or contem-
plate that Shaeffer shall share the loss. And the phrase “said
Shaeffer or assigns” in the last clause (unless supposed to be
inadvertently inserted) is hardly consistent with the idea of a
partnership. There is great difficulty, therefore, in the way
of construing this contract as creating a partnership between
Blair and Shaeffer. Zhompson v. Bowman, 6 Wall. 316;
Seymour v. Freer, 8 Wall. 2025 Meechan v. Valentine, 145 U. 8.
611, 623.

But it is unnecessary to express a decisive opinion upon that
point, because, whether Shaeffer was acting as a partner, or
only as an agent, in performing the duties required of him by
the contract, the fraudulent misconduct proved against him
deprived him of the right to the stipulated commissions.
Denver v. Roane, 99 U. 8. 355; Wadsworth v. Adams, 138
U.S.380. And whether he was or was not a partner, that mis-
conduct did not operate to forfeit his equitable title in the lands.

The result is, that Blair is not entitled to the entire property,
except as security for the sums advanced by him, and for any
reasonable expenses, including the amount ascertained by the
judgment at law between the parties, (so far as they remain
unpaid,) with interest computed according to the contract; and
that, after reimbursing him for such advances and expenses,
the lands belong, in equity, three fifths to Blair and two fifths
to Shaeffer.

The decree of the Circuit Court, adjudging that Shaeffer has
no title or interest in the lands, is therefore erroneous, and
must be reversed; and the case is to be remanded to that
court, with directions to order that the lands, or so much
thereof as may be necessary to pay and satisfy the sums due {0
the plaintiff for advances and expenses, be forthwith sold, and
the proceeds applied to the payment of those sums; and that
any lands or proceeds remaining, after so reimbursing i
plaintiff, be divided between him and Shaeffer in the propor
tions aforesaid.




CINCINNATI, HAMILTON, RAILROAD v». McKEEN. 259

Names of Counsel.

Decree reversed, and case remanded to the Circuwit Court
Jor further proceedings in accordance with the opinion of
this court.

Mz. Justice BrREwER dissented.

Mz. Justice FieLp was not present at the argument, and
took no part in the decision.

CINCINNATI, HAMILTON AND DAYTON RAIL-
ROAD COMPANY » McKEEN.

CERTIFICATE FROM THE UNITED STATES CIRCUIT COURT OF APPEALS
FOR THE SEVENTH CIRCUIT.

No. 1024. Submitted December 12, 1892. — Decided May 1, 1893,

This case coming on to be heard before the Circuit Court of Appeals, con-
sisting of the Circuit Judge and two District Judges, one of the judges
was found to be disqualified to sit in it, and another was unwilling to sit,
whereupon the court certified to this court questions and propositions of
law concerning which it desired the instruction of this court, and directed
the clerk to transmit with the certificate twenty copies of the printed
record in the cause. Held,

(1) That the certificate was irregular, as a quorum of the court did not
sit in the case;

(2) That it did not comply with rule 37 of this court, inasmuch as it did
not contain a proper statement of the facts on which the questions
or propositions of law arose;

(8) That the act of March 3, 1891, does not contemplate the certification
of questions or propositions of law to be answered in view of the
entire record in a cause; although this court may order an entire
record to he brought up in order to decide, as if the case had been
brought up by writ of error or appeal.

TaE case is stated in the opinion.

Mr. Lowrence Mazwell, Jr., for appellant.
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Mr. W. H. H. Miller and Mr. John M. Butler for appellee.

Mg. Curer Justice Fuirrer delivered the opinion of the
court.

This is a certificate from the United States Circuit Court of
Appeals for the Seventh Circuit. It appears therefrom that
the case came on to be heard before the Circuit Judge and
two District Judges holding that court, on January 13, 1892,
the Circuit Justice not being in attendance or able at that
time to attend; that one of said judges was unwilling and
another disqualified to sit upon the final hearing and deter-
mination of the appeal, and that it appearing to the court that
the appeal involved questions of law of great importance
which should be certified to the Supreme Court of the United
States, it was thereupon ordered that certain questions and
propositions of law be, and the same were thereby, certified
to this court as questions or propositions concerning which the
Circuit Court of Appeals desired the instruction of this court
for their proper decision. After stating the questions, the cer
tificate concluded with a direction to the clerk to transmit to
the clerk of the Supreme Court of the United States, in con-
nection with the certificate, twenty copies of the printed
record in the cause, and it is apparent that reference to that
record is necessary in order to the correct determination of
the questions. On December 12, 1892, a motion was made in
this court that the transcript of the record sent up by the
Circuit Court of Appeals be received, and that the whole
record and the cause be retained in this court for its col
sideration. On December 19, this motion was denied, and it
was further ordered that “counsel be allowed to submit briefs
on the questions whether the certificate in this cause is valid,
and if so, whether it is sufficient under the act creating thg
Circuit Court of Appeals to be proceeded upon by this
court.” No suggestions have been made or briefs submitted
by counsel.

We are of opinion that a certificate of questions or proP
ositions of law concerning which a Circuit Court of Appeals
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desires the instruction of this court for their proper decision is
irregular when a quorum of its members does not sit in the
case, (United States v. Emholt, 105 U. S. 414,) and that this
certificate does not comply with rule thirty-seven of this
court, inasmuch as it does not contain a proper statement of
the facts on which the questions or propositions of law arise.
While we have the power to require the whole record and
cause to be sent up to us for consideration and decision, the
sixth section of the Judiciary Act of March 3, 1891, does not
contemplate that questions or propositions of law shall be pro-
pounded and the entire record thereupon transmitted for us
to answer such questions or propositions in view thereof.
It is for us, when questions or propositions are certified,
accompanied by a proper statement of the facts on which they
arise, to determine whether we will answer them as pro-
pounded or direct the whole record to be placed before us in
order to decide the matter in controversy in the same manner
as if the case had been brought up by writ of error or appeal.

We must decline, therefore, to answer the questions con-

tained in this certificate, and order the case to be
Dismissed.

ABADIE ». UNITED STATES.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE NORTHERN DISTRICT OF CALIFORNIA.

No. 260, Submitted April 24, 1893. — Decided May 1, 1893.

On the authority of Cameron v. United States, 146 U. S. 533, this case is

dismissed because it does not appear that the jurisdictional amount is
involyed.

THE case is stated in the opinion.
Mr. James Herrmann for appellant.

Mr. Assistant A ttorney Qeneral Maury for appellees.
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Tue Cuier JusticE: This is an appeal from a decree of the
Circuit Court of the United States for the Northern District
of California in a proceeding under the act of Congress of
February 23, 1885, entitled “An act to prevent unlawful
occupancy of the public lands,” 23 Stat. 821, c. 149, whereby
appellant was directed to remove a fence and enclosure from
certain sections of land therein described, in default of which
it was decreed that the same should be destroyed by the
marshal for said district. The value of the fence was claimed
to exceed $5000; but the fence was not the matter in dispute,
nor was the appellant deprived thereof. For want of the
jurisdictional amount, Cameron v. United States, 146 U.S.

533, the appeal must be
Dismissed.

UNITED STATES ». JONES.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
WESTERN DISTRICT OF LOUISIANA.

No, 262. Submitted April 24, 1893, — Decided May 1, 1893.

A Dbill of exceptions signed after the final adjournment of the court for the
term, without an order extending the time for its presentation, or the
consent of parties thereto, or a standing rule authorizing it to be done,
is irﬁprovidently allowed; and when the errors assigned arise upon the
bill, the judgment will be affirmed.

TrE case is stated in the opinion.

Mr. Assistant Attorney Qeneral Parker for plaintiffs in
error.

Mr. T Alexander and Mr. N. C. Blanchard for defendants

1n error

Tae Cuier Justice: Judgment was rendered in this case
July 18, the writ of error sued out and allowed July 23, and
the court adjourned for the term, July 30, 1889. So far 2
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disclosed by the record the bill of exceptions was not tendered
to the judge or signed by him until October 7, 1889, and no
order was entered extending the time for its presentation, nor
was there any consent of parties thereto, nor any standing
rule of court which authorized such approval. The bill of
exceptions was therefore improvidently allowed. Muiller v.
Ehlers, 91 U. 8. 249; Jones v. Grover & DBaker Sewing
Machine Co., 131 U. 8. Appx. cl; Mickigan Insurance Bank
v. Bldred, 143 U. 8. 293. As the errors assigned arise upon
the bill of exceptions, we are compelled to affirm the judgment,

and it is so ordered.
Affirmed.

NASH ». HARSHMAN.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE NORTHERN DISTRICT OF OHIO.

No. 957. Submitted April 17, 1893, — Decided May 1, 1893.

This case is dismissed upon the authority of Hohorst v. Hamburg-American
Packet Co., 148 U. S. 262.

Tw1s action was commenced in the court of common pleas
of Logan County, Ohio, to foreclose a mortgage made by Nash
to Harshman of real estate then owned by him, and conveyed
by him to one Dupee after the execution of the mortgage.
Nash and Dupee were both made defendants. After issue
Joined the cause was removed to the Circuit Court of the
United States on the defendants’ motion, on the ground of
local prejudice. Trial was had there which resulted in a
decree, December 4, 1890, against Nash for the payment of
the debt, and against Dupee for the sale of the land on failure
of Nash to make the payment within ten days from the decree.
On.the 11th of December, Nash took an appeal to this court,
\vhlgh was allowed, and a receiver was appointed to take pos-
session of the estate and hold and manage it pending the
appeal. The appellee moved to dismiss the appeal or affirm
the Judgment, assigning the following reasons therefor:
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“1. No proper bond for appealing said cause to this court
has been given ; and none was required by said Circuit Court
to be given, but in allowing this appeal, said court assumed to
excuse and dispense with the bond required by law, whereby
the allowance of appeal is rendered invalid and this court
acquires no jurisdiction thereby.

“9. This appeal is not taken and prosecuted by the party
against whom the decree of the court below was rendered.

“3. Tt is apparent upon an inspection of the record that said
appeal is frivolous and utterly groundless, and was taken for
the purposes of delay merely.”

Mr. Lours D. Joknson for the motion.
No one opposing.

Tre Cuier Justice: The appeal is dismissed. Hokorst v.
Haomburg-American Packet Co., 148 U. S. 262.

INTERSTATE COMMERCE COMMISSION ». ATCHI-
SON, TOPEKA AND SANTA FE RAILROAD
COMPANY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE SOUTHERN DISTRICT OF CALIFORNIA.

No. 1275, Submitted April 24, 1893, — Decided May 1, 1893.

No appeal now lies to this court from decisions of the Interstate Commerce
Commission.

Ta1s was a motion to dismiss for want of jurisdiction.

The motion was also entitled in the following cases: Atlan-
tic & Pacific Railroad Company; Burlington & Missouri
River Railroad Company ; California Central Railway Com-
pany; California Southern Railroad Company ; Chicago,
Kansas & Nebraska Railway Company; Missouri Pacific
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Railay Company ; St. Louis & San Francisco Railway Com-
pany ; Southern California Railroad Company. Accompany-
ing the motion was the following “ Statement :”

“May 22, 1889, complaint was filed before the Interstate
Commerce Commission against the appellees by the Board of
Trade of San Bernardino, California, alleging said companies’
maintenance of freight rates discriminative against San Ber-
nardino, and in violation of the act of February 4, 1887, to
regulate commerce (24 Stats. 379).

“Upon hearing, order was entered by the Commission on
July 19, 1890, requiring the appellees to change and modify
such rates. The appellees failed to obey such order, where-
upon the Interstate Commerce Commission commenced this
proceeding to enforce such obedience in the U. S. Circuit
Court for the Southern District of California, on May 1, 1891,
pursuant to section 16 of the Interstate Commerce Act
(amended act of March 3, 1889, 25 Stats. 859). That court
decreed in favor of the appellees on April 25, 1892, on the sole
ground that upon the proof presented the alleged unlawful
discrimination in rates did not exist, (50 Fed. Rep. p. 295;
Trans. p. 202,) and thereupon, on May 14, 1892, (Trans. p.
4163,) the Commission appealed to this court.

“Such decision was rendered and this appeal was taken
ofter the creation of the Circuit Courts of Appeals. The
question is whether such direct appeal lies to this court.”

Mr. George R. Peck, Mr. A. T. Britton and Mr. A. B.
Browne for the motion.

Mr. W. A. Day opposing.

Trr Cmier Justiom: The motion to dismiss is granted.
MeLish v, Roff, 141 U. 8. 661; Law Ow Bew v. Undted States,
144 U. 8. 47; Hubbard v. Soby, 146 U. 8. 56 ; Railway Com-
Pany v. Osborne, 146 U. S. 354.

Appeal dismissed.
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RICHMOND AND DANVILLE RAILROAD
COMPANY «». ELLIOTT.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
NORTHERN DISTRICT OF GEORGIA.

No. 199. Argued April 5, 6, 1893. — Decided May 1, 1893,

On the trial of an action by a coupler and switchman of a railroad company,
whose wages were $1.50 per day, against another company, to recover
for injuries received while in the discharge of his duties from the
explosion of the boiler of a locomotive, he was asked, as a witness, what
were his prospects of advancement in the service of the company, and
answered that he thought by staying he would be promoted; that he had
been several times, in the absence of the yard-master, called upon to
discharge his duties; that there was a ‘‘ system by which you go in there
as coupler or train-hand, or in the yard, and if a man falls out you stand
a chance of taking his place;” and that the average yard-conductor
obtained a salary of from $60 to $75 a month. Held, that there was
error in admitting this testimony.

If a railway company, in purchasing a locomotive from a manufacturer
of recognized standing makes such reasonable examination of it as is
possible without tearing the machinery in pieces, and subjects it fully to
all the ordinary tests which are applied for determining the efficiency
and strength of completed engines, and such examination and tests
disclose no defect, it cannot, in an action by a stranger, be adjudged
guilty of negligence on account of a latent defect which subsequently
caused injury to such party.

O~ February 8, 1887, defendant in error commenced this
action in the Superior Court of Fulton County, Georgia, to
recover damages for personal injuries. The case was removed
to the Circuit Court of the United States for the Northern
District of Georgia, in which court a trial was had on the 2d
of November, 1888, and a verdict returned in favor of the
plaintiff for $10,000. Judgment having been entered thereon,
defendant sued out a writ of error from this court.

The facts were these: The plaintiff was an employé of the
Central Railroad and Banking Company, which company hf{d’
under an arrangement with the defendant, the right to use its

.
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yard in Atlanta, Georgia, for switching purposes and in the
making up of trains. He was one of the crew of a switch
engine belonging to the Central Company, and on the night
of November 25, 1886, while in the discharge of his duties in
the yard, engine No. 515, belonging to the defendant, exploded
its boiler, and a piece of the dome thereof struck him on the
leg and injured him so that amputation became necessary.
The explosion of this boiler was charged to be owing to neg-
ligence on the part of the defendant, in this respect, “that
more steam was allowed to generate than the engine had
capacity to contain;” that the boiler was defective, and that
the defendant had notice of the defect.

Mr. Henry Jackson for plaintiff in error. Mr. T. J. Left-
wich was with him on the brief.

Mr. C. T. Ladson for defendant in error.
Mg. Jusrice Brewer delivered the opinion of the court.

The first question to which our attention is directed arises
on the admission of testimony in respect to the probability of
plaintif’s promotion in the service of his employer, and a
consequent increase of wages. It appears that he was work-
ing in the capacity of coupler and switchman for the Central
Company, and had been so working for between four and five
years; that he was 27 years of age, in good health, and
receiving $1.50 per day. IHe was asked this question: “What
Wwere your prospects of advancement, if any, in your employ-
ment on the railroad and of obtaining higher wages?” In
response to that, and subsequent questions, he stated that
he thought that by staying with the company he would be
promoted ; that in the absence of the yard-master he had
sometimes discharged his duties, and also in like manner
temporarily filled the place of other employés of the company
?‘f a higher grade of service than his own; that there was a
_System by which you go in there as coupler or train-hand or
i the yard, and if a man falls out you stand a chance of




268 OCTOBER TERM, 1892.

Opinion of the Court.

taking his place;” and that the average yard-conductor
obtained a salary of from sixty to seventy-five dollars a
month.

We think there was error in the admission of this testimony.
It did not appear that there was any rule on the part of the
Central Company for an increase of salary after a certain
length of time, or that promotion should follow whenever a
vacancy occurred in a higher grade of service. The most
that was claimed was that when a vacancy took place a sub-
ordinate who had been faithful in his employment, and had
served a long while, had a chance of receiving preferment.
But that is altogether too problematical and uncertain to be
presented to a jury in connection with proof of the wages
paid to those in such superior employment. Promotion was
purely a matter of speculation, depending not simply upon
the occurrence of a vacancy, but upon the judgment or even
whim of those in control. Of course, there are possibilities
and probabilities before every person, particularly a young
man, and a jury in estimating the damages sustained will
doubtless always give weight to those general probabilities, as
well as to those springing from any peculiar capacities or
faculties. But that is a different matter from proving to the
jury the wages which some superior officer receives, and then
exaggerating in the minds of the jury the amount of the
damage which has been sustained, by evidence tending to show
that there is a chance of plaintiff being promoted at some time
to such higher office. It is enough to prove what the plaintift
has been in fact deprived of ; to show his physical health and
strength before the injury, his condition since, the business he
was doing, Wade v. Leroy, 20 How. 34; Nebraska City V.
Camphbell, 2 Black, 590 ; Vicksburg & Meridian Railroad v.
Putnam, 118 U. 8. 545, 554 ; the wages he was receiving, and
perbaps the increase which he would receive by any fixed rule
of promotion. Beyond that, it is not right to go and introduce
testimony which simply opens the door to a speculation qf
possibilities. Nor was the error in the admission of this testi
mony cured by the instructions. On the contrary, they seem
‘to emphasize that this chance of promotion was a matter to be
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considered. This is what the court said: “I permitted some
evidence to be introduced on the subject of the line of promo-
tion in the business in which he was engaged. The plaintiff
says, and the jury could consider the fact, that he had a prob-
ability of promotion in the line of services in which he was
engaged; that the salary of the next grade of services in
which he was engaged is from sixty to seventy-five dollars per
month; the jury can consider that in finding what his finan-
cial or pecuniary loss is. I have permitted the evidence to go
to the jury, and I will state to you that the jury ought not to
be governed by a mere conjecture or possibility in a matter
of that sort; it ought to be shown to the reasonable satisfac-
tion of the jury that the man after a while would earn more
money than he was then earning; it ought to be shown to
your reasonable satisfaction; it is a matter for you to deter-
mine. The evidence has gone to you, and if you believe, if it
has been shown to your reasonable satisfaction, that this man
would earn more money at some future period, you would be
authorized to consider that fact.” Obviously, this directs
their attention to this matter, and invites them to consider it
in determining the damages which the plaintiff has sustained.
While it does say that the jury should not be governed by any
mere conjecture or possibility, yet it speaks of the matter as
though there was placed before them a probability of promo-
tion which they ought to comsider. That probability was
only such as was disclosed by the testimony we have referred
to. Such an uncertainty cannot be made the basis of a legal
claim for damages. The Code of Georgia of 1882, in section
3072, declares: “If the damages are only the imaginary or
ppssible result of the tortious act, or other and contingent
circumstances preponderate largely in causing the injurious
effect, such damages are too remote to be the basis of recovery
against the wrongdoer.” Such declaration is only an affirma-
tion of the general law in respect thereto.

A case very much in point was before the Supreme Court of
Georgia. Richmond & Danville Railroad v. Allison, 86
Georgia, 145, 152. 1In that case the plaintiff (the action being
one for personal injuries) was a postal clerk in the railway
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mail service of the United States, and on the trial the
assistant superintendent of the railway mail service, under
whom the plaintiff was employed, was permitted to give tes-
timony as to the chances of promotion. This was adjudged
error. The court thus discussed the matter: “ We think this
evidence shows that Allison’s promotion was too uncertain,
and the possibility of an increase of his salary from $1150 to
$1300 too remote to go to the jury, and for them to basea
verdict thereon. While it is proper in cases of this kind to
prove the age, habits, health, occupation, expectation of life,
ability to labor, and probable increase or diminution of that
ability with lapse of time, the rate of wages, etc., and then
leave it to the jury to assess the damages, we think it improper
to allow proof of a particular possibility, or even probability,
of an increase of wages by appointment to a higher public
office, especially where, as in this case, the appointment is
somewhat controlled by political reasons. The deputy clerk
of this court, for example, is very efficient and faithful, and if
there should be a vacancy in the office of clerk of the court, it
is not only possible, but very probable, that he would be
appointed to fill the vacancy, thereby obtaining a much larger
salary than he now receives; but if he should be injured as
Allison was, and were to sue the railroad company for
damages, we do not think it would be competent for him to
prove the possibility or probability of his appointment to fill
a vacancy in the office of clerk, especially as the personnel of
the court, upon which such appointment must depend, might
change in the meantime. To allow the jury to assess damages
in behalf of the plaintiff on the basis of a large income arising
from a public office which he has never received, which is
merely in expectancy and might never be received, or if
received at all, might come to him at some remote and uncer-
tain period, would be wrong and unjust to the defendant. We
believe the rule of most of the railroads in this State is to pro-
mote their employés. An employé commences at the lowest
grade, and if he is competent, capable, and efficient he is very
likely to be promoted upon the happening of a vacancy above
him. If one occupying a lower grade of service were injured,
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would he be allowed to prove, unless he had a contract to that
effect, that his prospects of promotion to a higher grade and
better salary were good, and would the jury be allowed to
base their calculation and estimate of the damages upon
a much larger salary which he never received, but merely had
a prospect of receiving? It will be observed that the tes-
timony in this case shows that there were two others in the
same class with Allison, equally competent and efficient as he
was, and it is by no means certain that Allison would have
been preferred to each of them in case of vacancy, and pro-
moted above them; so it could not be said that he was in
direct line of promotion.” And this decision is in harmony
with the general course of rulings. Brown v. Cummings, T
Allen, 507; Brown v. Chicago, Rock Island dc. Railway, 64
Towa, 652; Chase v. Burlington, Cedar Rapids dec. Railroad,
76 Iowa, 675. For this error, which it may well be believed
worked substantial injury to the rights of the defendant, the
judgment will have to be reversed.

Another matter is this: The injury was caused by the
explosion of the boiler of an engine, and it is insisted that the
testimony shows that the engine was handled properly and
carefully ; that the defect in the iron casting of the dome-
ring, which, after the explosion, was found to have existed,
was a defect which could not with the exercise of reasonable
care have been discovered by the company ; and that it took
all reasonable and proper care to test the boiler and engine,
and from such test no defect was discovered. Hence the con-
tention is, that the court should have instructed the jury to
find a verdict for the defendant. Perhaps, in view of what
may be developed on a new trial, it is not well to comment on
the testimony in respect to these matters. ‘Whether there was
negligence in respect to the accumulation of steam is a ques-
tion of fact, involving, first, the capacity of the boiler, the
amount of steam which had accumulated, and the precautions
which were taken to prevent its going above a certain
pressure.  With regard to the defect in the iron casting,
which seems to have been revealed by the explosion, it may
be said that it is not necessarily the duty of a purchaser of
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machinery, whether simple or complicated, to tear it to pieces
to see if there be not some latent defect. If he purchases
from a manufacturer of recognized standing, he is justified in
assuming that in the manufacture proper care was taken, and
that proper tests were made of the different parts of the
machinery, and that as delivered to him it is in a fair and
reasonable condition for use. We do not mean to say that it
is never the duty of a purchaser to make tests or examinations
of his own, or that he can always and wholly rely upon the
assumption that the manufacturer has fully and sufficiently
tested. It may be, and doubtless often is, his duty when plac-
ing the machine in actual use to subject it to ordinary tests
for determining its strength and efficiency. Applying these
rules, if the railroad company after purchasing this engine
made such reasonable examination as was possible without
tearing the machinery to pieces, and subjected it fully to all
the ordinary tests which are applied for determining the
efficiency and strength of completed engines, and such exam-
ination and tests had disclosed no defect, it cannot in an action
by one who is a stranger to the company be adjudged guilty
of negligence because there was a latent defect, one whicl
subsequently caused the destruction of the engine and injury
to such party. We do not think it necessary or proper to go
into a full discussion of the facts, but content ourselves with
stating simply the general rules of law applicable thereto.
For the error first above noticed, the judgment will be

Reversed and the case remanded with instructions to grant i
new trial.
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ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
NORTHERN DISTRICT OF CALIFORNIA.

No. 233. Submitted April 21, 1893. — Decided May 1, 1893.

When the defendant in an action of trespass brought by the United States
against him for cutting and carrying away timber from public lands
admits the doing of those acts, the plaintiffs are entitled to at least nom-
inal damages in the absence of direct evidence as to the value of the
standing trees.

It is not to be presumed in such case as matter of course that the govern-

ment permitted the trespass, and any instruction by the court pointing
that way is error.

Tris action was commenced by the filing of a complaint on
May 6, 1884, in the Circuit Court of the United States for the
Northern District of California, in which complaint it was
alleged that the plaintiff was the owner, in 1879, of a certain
tract of land in the county of Fresno, State of California,
describing it, upon which tract of land were growing trees;
that during that year the defendant unlawfully and wrongfully
cut down and carried off certain of these trees, to wit, five
hundred pine trees, and manufactured them into lumber, pro-
ducing 1,500,000 feet of lamber, of the value of $15,000, for
which sum judgment was asked. Defendant answered with a
general denial. The case was tried before a jury in April,
1888 On the trial it appeared, from the testimony of defend-
ant as well as that of other witnesses, that in 1879 defendant
ll.ad built a saw-mill adjoining the tract, and operated it for a
little less than three months ; that it had a capacity of about
ten thousand feet board measure a day ; that he had five white
mnen fmd two or three Indians employed at the mill ; and that
the timber was cut in the vicinity of the mill. The defendant
also admitted that he knew that the tract described in the
complaint was government land, and that he did not at any

time enter it as a homestead or preémption, and that a portion,
VOL. CXLIX—18 ;
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sthough only a small portion, of the timber which he sawed,
was cut from that tract. There was the further testimony on
the part of the government of two timber agents, that after
the commencement of this action they went upon the land and
counted the number of stumps, and found 814 stumps of pine
trees, of the diameter of from two to three feet. There was
also given in evidence an estimate of the amount of lumber
that would be made from a tree of the size indicated by such
stumps. There was evidence tending to show the price and
value of lumber in that vicinity in the year 1879, but not of
the value of standing trees. In its instructions the court
referred to the estimate made by the timber agents of the
amount of lumber that would have been manufactured from
the timber cut upon the premises, and the admission made by
the defendant that he had cut some timber, stated that there
was no testimony that he had cut all the timber that had been
cut thereon, and that the jury had no right to guess, and that
unless proof had been offered which created a reasonable cer-
tainty in their minds as to the amount of timber cut by the
defendant, and its value, the verdict must be for the defendant,
and then proceeded as follows:

“There are two elements entering into these cases. This is
an action of trespass, a tort. It is wrong for one person to
go on another person’s land and cut and remove timber without
the consent of the owner; so the going of any person on the
public domain and cutting and removing from it timber without
the consent of the government is wrong, just as much as if I
went on any of your ranches or vineyards, cut and removed
the crops without your consent. But there is a vast difference
in the character and quality of actions. A gentleman may
permit the public to use a portion of his domain as a highway
for years, and as long as it is being done with his tacit consent
nobody would be held a trespasser for doing so; but when he
notifies the public that it must cease, then that tacit right
ceases, and anybody who went on there might be justly held
as a trespasser. The history of the country in regard to tres-
passing on the public domain and cutting timber for the use
of the people in building their homes upon their farms and for
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general domestic purposes may be considered. As I observed,
the government is the proprietor of the soil. It has always
owned the soil and the timber on it and the mines beneath it ;
but it is 2 matter of common knowledge in this country that
the country could not have been settled up otherwise than by
the practice and custom which has grown up in advance of
legislation.

“It is a matter of history that the government permitted
the early pioneers, as they went ahead to make their homes for
themselves, to go on the public domain and take such timber
as was necessary for domestic use, and although there never
was any law or license to that effect, it was done with the
knowledge of every department of the government — legisla-
tive, judicial, and executive. The earliest law that was passed
that I remember was in 1833, forbidding, under pains and
penalties, the entering on lands that had been reserved on
which there were valuable forests of live oak and pine for
ship-building. It is possible that there was other legislation
following that, but I do not remember any until 1878, and
during all that time every department of the government
knew how the country was being settled, and that men went
onand felled trees with this tacit permission, or, if there was
not a tacit permission, at least there was no reprehension of
their acts. In this case, in order to judge wisely and fairly
of this defendant as to whether he was a wanton trespasser,
you will have to take into consideration the concurrent cir-
cumstances surrounding his acts. While I wish you to
understand that I am not aware of any license having ever
been given in the last sixty years to any party to go on the
public domain and cut timber, no court has ever held, and no
court would be justified in holding, that these men were all
etiminals who went on and put up a little mill for the purpose
of aiding their neighbors in procuring lumber for domestic

Purposes. T say you will not judge correctly whether these
fen were wilful and wanton trespassers in the sense in which
4 trespass is wilful and wanton, unless you take into account
the' contemporaneous history of the country and these matters,
which are familiar to you all. If this party was a wilful
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trespasser and cut from the public domain this timber
wantonly and maliciously, the government is entitled to
recover from him the full value of the timber by him so
cut and removed from the public domain, without allowing
at all for the increased value that he put upon it; for it wil
not be permitted that a man shall trespass on your property
and commit waste and wanton destruction by removing it, that
you shall be merely indemnified for the original value—in
other words, you may recover your property and its value
wherever you find it, whether the man has added to its value
since he got it or not. This case is somewhat different from
the case yesterday. This case presents this naked fact: That
if you return a verdict for the government, it must be for the
value of the lumber manufactured. Now, no evidence has
been offered in the case showing the market value of the
trees, or if they had any market value one way or the
other. There is no evidence in the case to warrant you
in concluding that the trees had any market value in 1879 or
at any other time. The only evidence offered by the govern-
ment is as to the value of the timber after it was cut and
made into lumber, and in that way this case differs from the
case yesterday. Yesterday I instructed you in that case that
if you find that although there was a trespass, that it was not
wilful, you might determine the value of the timber as it
stood on the ground. In this case there is no evidence of that
kind.”

The jury found a verdict for the defendant, and the govern-
ment has brought the case here on error.

Mr. Assistant Attorney General Parker for plaintiffs in error.
No appearance for defendant in error.

Mr. Justice BreEwer, after stating the case, delivered the
opinion of the court.

The only errors alleged are in the charge. The specifi
portions to which the attention of the court was called at the
time and exceptions taken are that which refers to the history
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of the attitude of the government toward pioneers and others
who took timber from government lands for domestic use,
and that which declared that no verdiet could be returned in
favor of the government except for the value of the lumber
manufactured. In these there was obvious error. Although
there was no direct evidence of the value of the standing trees,
yet it did appear that they were manufactured into lumber,
and that the lumber had commanded a price of from eight to
nine dollars a thousand feet, and when the government proved
or defendant admitted that he cut and carried away some of
the timber on this tract, the government was entitled to at
least a verdict for nominal damages. As to any further right
of recovery, see Wooden-ware Co. v. United States, 106 U. S.
4325 Benson Mining Company v. Alta Mining Company, 145
U. S. 428,

Nor were the observations of the court in reference to the
attitude of the government justifiable. ~Whatever propriety
there might be in such a reference, in a case in which it ap-
peared that the defendant had simply cut timber for his own
use, or the improvement of his own land, or development of
his own mine, (and in respect to that matter, as it is not before
Us, we express no opinion,) there certainly was none in sug-
gesting that the attitude of the government upheld or coun-
tenanced a party in going into the business of cutting and
.car.rying off the timber from government land, manufacturing
it into lumber, and selling it for profit; and that was this
case. There is no pretence that the defendant cut timber for
h1§ own use; he says himself he sold it all. He ran a saw-
mill, eut timber, manufactured it into lumber, and made profit
out of the sale of the lumber. There is nothing in the legisla-
UOH. of Congress or the history of the government which
tarries with it an approval of such appropriations of govern-
ment property as that.

The judgment must be reversed, and a new trial ordered.

Reversed.

C,NO" 235, Ux1TED STATES v. HUMPHRIES AND Mock. Error to the
rewt Court of the United States for the Northern District of
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California. Submitted April 21, 1893. Decided May 1, 1893,
BrEWwER, J.: This case is so nearly like the case just decided, that
it is unnecessary to refer to the facts in detail. There also ap-
pears in this a further matter of error, in that the court, over the
objections of the government, permitted the defendants to intro-
duce evidence that their mill was not profitable. Certainly,
whether they made money or not, does not affect the right of the
government to recover, or the measure of recovery.

The judgment in this case will also be Reversed, and a new trial
ordered.

Mr. Assistant Aitorney General Parker for plaintiffs in error.

No appearance for defendants in error.

UNITED STATES ». DUMAS.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
EASTERN DISTRICT OF LOUISIANA,

No. 230. SBubmitted April 20, 1893. — Decided May 1, 1893.

An order of the Postmaster General, made in the exercise of the discretion
given him by the act of June 17, 1878, 20 Stat. 140, c. 259, § 1, withhold-
ing commissions from a postmaster, and allowing a stated compensation
in place thereof, in consequence of alleged false returns in the post-
master’s accounts, is not final and conclusive in an action by the United
States against the postmaster and the sureties on his bond, to recover
moneys alleged to be illegally withheld; but is competent evidence on
the part of the government, which may be explained or contradicted by
the defendants.

Ta1s was an action brought by the United States to recover
from Anna M. Dumas, and the sureties on her official bond,l
money alleged to have been illegally retained by her while
postmaster at Covington, St. Tammany Parish, Louisiana.

It appears from the record that Anna M. Dumas was post
master at the above-named place from January 1, 1881,.t0
August 3, 1885, and that on October 1, 1883, a bond, in liet
of a former one, was executed. This bond was in the usual
form, and was given to insure the faithful performance of her
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duties as postmaster. The accounts rendered by her as post-
master at the end of each quarter were examined September
1, 1886, by the Auditor of the Treasury for the Post Office
Department. This examination resulted in a claim that she
had made false returns of the business done at the post office
at Covington, whereby she is alleged to have illegally retained
from the government the sum of $709.89 in excess of her com-
missions for the period from October 1, 1883, to August 3,
1885, the time covered by the conditions of the bond last exe-
cuted. A statement of accounts, certified to by the Auditor,
to which is appended copies of papers pertaining to the ac-
counts, is made a part of the record. A demand was made
on June 8, 1887, upon her, and the sureties on her bond, to
make good the deficit. Payment was not made, and the
Postmaster Geeneral issued the following order :

“Order No. 161.] Post Orrice DEPARTMENT,
OFrICE OF THE PoSTMASTER (GENERAL,
W asmiNgron, D. C., August 11th, 1888.

“Being satisfied that A. M. Dumas, late P. M., Covington,
St. Tammany Co., La., has made false returns of business at
the post office at said place during the period from Jan. 1,1881,
to Aug. 3, 1885, thereby increasing her compensation beyond
the amount [s]he would justly have been entitled to have by
law ; now, in the exercise of the discretion conferred by the
act of Congress entitled ¢ An act making appropriations for
the service of the Post Office Department for the fiscal year
ended June 30, 1879, and for other purposes,” approved June
17, 1878, (section 1, chapter 259, Supplement to Revised
Statutes,) I hereby withhold commissions on the returns afore-
said, and allow as compensation (in place of such commissions
and in addition to box-rents) deemed by me, under the cir-
cumstances, to be reasonable during the period aforesaid, the
rate of $72.50 per quarter from Jan. 1, 1881, to March 31,
1883, and $95 per quarter from April 1, 1883, to August 3,
1885, and the Auditor is requested to adjust her accounts
accordingly, (Signed) Wt F. Vieas,

« Postmaster General”’




280 OCTOBER TERM, 1892.
Counsel for Plaintiffs in Error.

At the trial of the cause in the court below the issue before
the jury was whether Anna M. Dumas, as postmaster, did col-
lect and receive in her official capacity from October 1, 1883,
to August 3, 1885, in excess of the compensation fixed and
allowed her in the order of the Postmaster General, and above
all proper expenditures, the sum of $709.89. On this issue the
plaintiffs in error requested the court to give the following
instruction to the jury:

“If the jury are satisfied that plaintiffs have proven that
the Postmaster General of the United States, being satisfied
that Anna M. Dumas, late postmaster at Covington, Louisi-
ana, had made false returns of business in said post office,
withheld the commissions of said Anna M. Dumas, as such
postmaster, and allowed her such compensation, in lieu of
said commission, as he, the said Postmaster General, deemed
reasonable ; and if the jury further find that the amount sued
for by plaintiffs in the cause is arrived at by reason of such
withholding of said commissions and by the allowance to her
of such compensation by said Postmaster General, then the
jury must find for the United States.”

This instruction the court refused to give, and charged the
jury in regard to the order (No. 161) of the Postmaster Gen-
eral as follows: “This order was in its nature provisional.
The adjustment is only préma facie evidence that the account
is as stated therein.”

The jury found a verdict for the defendants and judgment
was entered accordingly. The bill of exceptions does not
show the character of the evidence admitted or refused to be
admitted. The plaintiffs sued out a writ of error, and assign
as errors that the court below erred in refusing to instruct the
jury as requested by the attorney of the United States, and in
charging the jury as to the force and effect of the order of the
Postmaster General, and the accounts of the postmaster as
certified by the auditor.

Mr. Assistant Attorney General Maury for plaintiffs in
error.
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It can hardly be denied that Congress had the power to
make the decision of the Postmaster General final and conclu-
sive in cases like the present.

The argument of hardship has no relevancy, because every
postmaster must be conclusively presumed to have accepted
office with full knowledge of the laws and regulations which
he is expected to obey.

Furthermore, a power of this kind in the Postmaster Gen-
eral is the same, in principle, as that vested in the architect,
in almost every building contract, for the purpose of securing
a speedy determination of questions that may arise between
the contracting parties during the execution of the contract.

If the power claimed for the Postmaster General, under the
act of 1878, were an isolated instance, a plausible argument
might be deduced therefrom to support the ruling below, that
Congress did not intend that anything done under the power
should be more than provisional ; but the statutes show that
Congress does not hesitate to vest in executive officers sum-
mary power to make and execute decisions, without opportu-
nity to show cause to the party to be affected, when the exi-
gencies of the public service require prompt, decisive action.

By Rev. Stat. § 8962, the Postmaster General is empowered
to make deductions from the pay of contractors ¢ for failures
to perform service according to contract and impose fines upon
them for delinquencies,” and where a contractor fails to per-
form a trip the Postmaster General may deduct from his pay
asmuch as three times the price of the trip “if the failure be
oceasioned by the fault of the contractor or carrier.”

By § 4010, the Postmaster General is authorized ¢ to impose

Mes on contractors for transporting the mail, between the
United States and any foreign country, for any unreasonable
and unnecessary delay ” in the departure of such mail, or the
Performance of the trip.

Without multiplying instances, reference may be made to
§ 3371 Rev. Stat. which, as it originally stood, provided that,
Where a manufacturer of tobacco, snuff, or cigars sold or re-
moved for sale any such article without using the proper
stamps, the Commissioner of Internal Revemue might, at any
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time within two years, “upon such information as he can ob-
tain,” assess the proper tax and certify the same to the col-
lector.

Certainly, then, there is nothing more summary in the
power given by the act of 1878 than is contained in the in-
stances above given, and it must be conceded that in those
instances Congress intended the execution of the powers to be
final and conclusive everywhere ; in other words, that the fine
imposed on a mail contractor by the Postmaster General, for
delinquency, should be a valid charge in his accounts and that
no court should review this action. And the same may be
said of the collector’s assessments under § 3371.

Congress, in like manner, intended that the action of the
Postmaster General, under the power in question, should be
binding on the courts as one of those “matters appertaining
to the postal service” which, being “left to the discretion and
judgment of the Postmaster General, the exercise of that
judgment and discretion cannot in general be interfered with
and the results following defeated.” United States v. Barlow,
132 U. S. 271, 280.

In a word, this case would seem to be governed by the
principle laid down by this court in Martin v. Mott, 12 Wheat.
19, 31, namely, that “ whenever a statute gives a discretionary
power to any person, to be exercised by him upon his own
opinion of certain facts, it is a sound rule of construction that
the statute constitutes him the sole and exclusive judge of the
existence of those facts. . . . It is no answer thatsucha
power may be abused, for there is no power which is not
susceptible of abuse.”

It would seem plain, therefore, that it was error in the
learned judge to refuse to give any effect whatever in this
case, to the order of the Postmaster General, and treat the
case of the United States as without evidence on which the
jury could act.

No appearance for defendants in error.

Mkr. Justicr JAckson, after stating the case, delivered the
opinion of the court.
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Tt is insisted for the government that the order of the Post-
master Greneral and the certified transcript of the accounts,
which state the amount of the liability of Anna M. Dumas at
$709.89, are final and conclusive. If this proposition is cor-
rect, and the order and the transcript constitute conclusive
rather than prima facie evidence of the balance due the
United States, then the instruction given was erroneous, and
that requested should have been given.

The order of the Postmaster General was made, as it re-
cites, in the exercise of the discretion conferred by the first
section of the act of Congress approved June 17, 1878, 20 Stat.
140, c. 259, § 1, which provides “that in any case where the
Postmaster General shall be satisfied that a postmaster has
made a false return of business, it shall be within his discretion
to withhold commissions on such returns, and to allow any
compensation that under the circumstances he may deem rea-
sonable.” Now an order made in pursuance of this provision is
certainly not conclusive upon a postmaster that his returns of
business are actually false in fact, when by the same section of
the act it is made a misdemeanor, punishable by fine or im-
prisonment or both, to make a false return to the Auditor
for the purpose of fraudulently increasing his compensation.
Neither can it be properly held that, when the Postmaster
General is satisfied that a postmaster has made a false return
of business, and exercises his discretion “ to withhold commis-
sions on such returns,” his order in the matter is a final and
conclusive determination that the postmaster is not entitled to
any commissions as such, or that his compensation shall be
absolutely fixed and limited by the allowance made. In a suit
for his commissions or compensation, such an order withholding
the one, and making a discretionary allowance as to the other,
would certainly not conclude the postmaster. It was not the
Intention of Congress by this provision of the statute to con-
fer upon the Postmaster General the discretion to deprive a
Postmaster of his commissions, or to vest him with authority
to deny all commissions, and allow only such compensation as
he might deem proper, as a final settlement and adjudication
of the postmaster’s rights in the premises.
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By a preceding clanse of the same section, it is provided
“that when the compensation of any postmaster of this class
[4th] shall reach one thousand dollars per annum, exclusive of
commissions on money-order business, and when the returns
to the Auditor for four quarters shall show him to be entitled
to a compensation in excess of that amount under section seven
of the act of July twelfth, eighteen hundred and seventy-six,
the Auditor shall report such fact to the Postmaster General,
who shall assign him to his proper class and fix his salary as
provided by said section.” A similar provision in the act of
March 38, 1883, was before this court in the case of the United
States v. Wilson, 144 U. S. 24, and it was held that a post-
master who is assigned by the Postmaster General to a partic-
ular class at a designated salary from a designated date was
entitled to compensation at the rate thus fixed from such date
without regard to his appointment by the President and
confirmation by the Senate. The action of the Postmaster
General in assigning a postmaster to his proper class and fix-
ing his salary accordingly, under such provisions of the statute,
is essentially different from the exercise of the diseretion con-
ferred of withholding commissions on such returns as the Post-
master General may be satisfied are false. “To withhold”
commissions seems fairly to imply a temporary suspension,
rather than a total and final denial or rejection of the same.
If such withholding is not conclusive upon the postmaster, how
can the allowance made, while the commissions are being with-
held, be treated or regarded as a final and conclusive adjudi-
cation as to the compensation the postmaster is, or shall be,
entitled to receive? The court below regarded the order in
question as provisional in its character, and accordingly held,
in substance, that it did not so conclusively fix and determine
the commissions and compensation of the postmaster as to
make the statement of her accounts based thereon conclusive
against her and her sureties.

The contrary proposition urged on behalf of the United
States involves the assertion that the falsity of the postmaster’s
returns is actually and finally established by the order of the
Postmaster General, and that the accounts adjusted in accord-
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ance therewith amount to more than prima facie evidence of
the correctness of the balance claimed to be due from the
defendants.

We think this contention of the government cannot be sus-
tained, and that the ruling of the Circuit Court on the question
was correct.

As to the competency, merely, of this evidence there can be
no question, for it is provided by section 889, Revised Statutes,
that “in any civil suit in case of delinquency of any postmaster
or contractor, a statement of the account, certified as aforesaid,
shall be admitted in evidence, and the court shall be authorized
theneupon to give judgment and award execution, subject to
the provisions of law as to proceedings in such civil suits.”

The force and effect of such testlmony has been several times
considered by this court. Thus in United States v. Eckford’s
Ezecutors, 1 How. 250, a statement of account by the officers
of the Treasury was held not to be conclusive, but only prima
fucie evidence. So in Unaited States v. Hodge, 13 How. 478, a
Treasury transcript offered in evidence was held to be compe-
tent, but not conclusive. In Watkins v. United States, 9 Wall.
759, nothing more appeared in the shape of evidence than the
certified transeript of accounts, and being held to be prima
Jacie evidence, it warranted judgment for the government for
the amount, therein shown to be due, in the absence of any
testimony explaining or contradicting it. But that case does
not hold that certified transcripts of accounts are conclusive
upon the officer. So in Soule v. United States, 100 U. S. 8,11,
it was held that « Treasury settlements of the kind are only
prime facie evidence of the correctness of the balance certified ;
. but it is as competent for the accounting officers to correct
mistakes and to restate the balance as it is for a judge to change
his decree during the term in which it was entered. KErrors
of computation against the United States are no more vested
rights in favor of sureties than in favor of the principal. All
such mistakes in cases like the present may be corrected by a
restatement of the account.”

In the same line, it has been held by this court that the
adjustment of accounts made by the auditor is prima facie
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evidence, not only of the fact and the amount of the indebted-
ness, but also of the time when and the manner in which it
arose; and that an objection to the statement does not lie to
its competency, but to its effect. United States v. Stone, 106
U. 8. 525.

It would be manifestly unjust to compel the principal and
sureties of a bond to pay an alleged indebtedness based upon
a statement of account, when there are palpable errors upon
the face of the statement; or when the defendants are pre-
pared to show by affirmative evidence that there are in fact
errors in the accounts. As already stated, the bill of excep-
tions contains nothing to show the character of the evidence
introduced, by way of explanation or contradiction of the
certified transcript of accounts presented by the government.
The single question raised and presented by plaintiffs in ervor
was whether the order of the Postmaster General, in connec-
tion with the certified statement of account, was final and con-
clusive on the defendants in error. We hold that it was merely
evidence which, unexplained or uncontradicted, would have
warranted a judgment in favor of the plaintiffs in error for the
balance shown thereby to be due. But this evidence did not
conclude the defendants, and, for aught that appears from the
record, they may have explained or contradicted the statement,
or shown it to be incorrect ; and as it does not appear what the
evidence was on this subject, we are unable to say that the
judgment was wrong, there being no error in the charge of
the court.

Nor is there anything said or decided in United States V.
Barlow, 132 U. 8. 271, 280, cited and relied on by plaintiff in
error in conflict with this conclusion. In that case Mr. Justice
Field, speaking for the court, said: “We admit that where
matters appertaining to the postal service are left to the d.is-
cretion and judgment of the Postmaster General, the exercise
of that judgment and discretion cannot in general be interfered
with, and the results following defeated. But the very rule
supposes that information upon the matters upon which the
Judgment and discretion are invoked is presented to the officer
for consideration, or knowledge respecting them is possessed
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by him. He is not at liberty, any more than a private agent,
to act upon mere guesses and surmises, without information or
knowledge on the subject.” = This ruling of the court falls far
short of holding that the transcript of accounts is conclusive
upon the officer.

Our conclusion is that the order of the Postmaster General
and the certified accounts produced by the government in the
present case were only prima facie evidence of the balance
claimed against the defendants in error, and that there was no
error in the court below in so holding ; and the judgment is
accordingly Afirmed.

Unitep STATES ». DuMas. No. 231. Error to the Circuit Court of
the United States for the Bastern District of Louisiana. Submitted
April 20, 1893. Decided May 1, 1893. Mg. JUSTICE JACKSON :
This case, in all essential respects, is similar to that of United States
v. Dumas, No. 230, just decided, the only difference being that this
suit is based upon a bond for a different period, and against a differ-
enf set of sureties, but it involves the same questions and on the
same state of facts as presented in the former case. For the reasons
given in the opinion in the former case the judgment below in this
case is Affirmed.

LEGGETT ». STANDARD OIL COMPANY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF NEW YORK.

No. 225. Argued April 20, 21, 1893. — Decided May 10, 1893.

The second claim in reissued letters patent No. 5785, granted March 10, 1874,
to Edward W. Leggett for an improvement in lining oil barrels with
glue, viz.: “for a barrel, cask, etc., coated or sized by the material and
by the mode or process whereby it is absorbed into and strengthened the
Wwood fihre, substantially as herein desecribed ” is void as it is an expan-

sion of the claim in the original patent so as to embrace a claim not
Specified therein.
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The first claim therein, viz.: ¢ the within described process of coating or
lining the inside of barrels, casks, etc., with glue, wherein the glutinous
material, instead of being produced by reduction from a previously solid
state, is permitted to attain only a certain liquid consistency and is then
applied to the package and permitted to harden thereon for the first time,
substantially as herein set forth and described,” is void: (1) because
it was a mere commercial suggestion, and not such a discovery as in-
volved the exercise of the inventive faculties; and, (2), by reason of
such prior use as to prevent the issue of any valid patent covering it.

" The invalidity of a new claim in a reissued patent does not affect the validity
of a claim in the original patent, repeated in the reissue.

The poverty or pecuniary embarrassment of a patentee is not sufficient ex-
cuse for postponing the assertion of his rights, or preventing the appli-
cation of the doctrine of laches.

TaE case is stated in the opinion.

Mr. Edmund Wetmore, (with whom was Mr. Samuel C.
Leed on the brief,) for appellant.

Mr. Charles C. Beaman, (with whom was Mr. Joseph H.
Choate on the brief,) for appellee.

Mz. Jusrice Jackson delivered the opinion of the court.

This is a suit in equity brought April 8, 1887, in the Cireuit
Court of the United States for the Southern District of New
York by Edward W. Leggett, a citizen of New York, against
the Standard Oil Company, an Ohio corporation, for the
alleged infringement of reissued letters patent No. 5785,
gra.nted to the complainant March 10, 1874, for an “ improve
ment in lining oil barrels with glue.”

The original patent No. 143,770 was issued October 21, 187
The specification and claim of this original patent are ®
follows:

“ Be it known that I, Edward Wright Leggett, of the city,
county, and State of New York, have invented an improved
process of coating or lining the inside of barrels, casks, €%-
for the purpose of rendering the same impervious to Wate"
oil, or any contained substance, of which the following is ®
specification:
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“This invention relates to that class of processes employed
for the coating or lining of the insides of barrels for the above-
mentioned purpose, and consists in preparing from any suitable
glutinous substance glue, said glue being permitted to attain
but a certain consistency and then applied directly as a coat-
ing or lining.

“In carrying out my invention I proceed as follows: Take
any of the materials from which glue may be made and pro-
ceed in the usual or any suitable manner for the manufacture
of glue until the soup has attained a certain consistency.

“This consistency must be considerably less than that which
is required wherein semi-fluid, solid, or cake glue is to be pro-
duced, and while it is in this half-finished state, so to speak, it
Is applied directly to the inside of the barrel, or cask, where,
after due evaporation, it will be found that said cask or barrel
is lined thoroughly and completely with glue, inasmuch as a
pressure of steam generated by the heat applied is sufficient
to force the thin glutinous fluid well into the pores and recesses
of the wood, thus insuring a perfect lining.

“I am aware that barrels, ete., have been lined or coated
with glue when said glue has been subjected to a process of
reduction by dilution from its original consistency to a suffi-
ciently liquid state, but T am not aware of any process wherein
the glutinous material has been permitted to attain only its
proper consistency and then applied directly, thus saving the
time, labor, and expense heretofore employed by continuing
the manufacture of the glutinous soup until it has attained a
semi-fluid or gelatinous consistency, thus necessitating a reduc-
tion by dilution and reheating before it is fit for application,
as set forth in this specification, travelling over, as it were, the
same ground, backward and forward, two or three times,
Whereas by my process this tronble is entirely dispensed with
by operating as within described.

“This invention has nothing to do with the glue-lined barrel
as an article of manufacture, but relates particularly to a new
and inexpensive process of constructing a glue-lined barrel,
cask, ete,

“Heretofore the glue has been taken in its complete state
VOL. cXLIX—19
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as an article of manufacture, has been reheated, diluted, and
then applied, but such a process necessarily carries with it all
the expense of preparing the glue at first as an article of trade
or commerce.

“ My process contemplates taking the glue when at a proper
consistency and applying it to the inside of the package, per-
mitting it to harden for the first time upon that surface.

“I claim as my invention :

“The within-described process of coating or lining the
inside of barrels, casks, ete., with glue, wherein the glutinous
material, instead of being produced by reduction from a previ-
ously solid state, is permitted to attain only a certain liquid
consistency and is then applied to the package and permitted
to harden thereon for the first time, substantially as herein
set forth and described.”

An application for the reissue of this patent was filed Feb-
ruary 2, 1874, and contained substantially the same specifica-
tion. It repeated the claim of the original patent, and in
addition thereto made a second claim for ““a barrel, cask, etc.,
coated or sized by the material and by the mode or process
substantially as herein described.” On February 6, 1874, the
examiner rejected the second claim thus made for the reason
“that a barrel coated by the process described has no features
or characters to distinguish it from a barrel coated with glue
as prepared in the ordinary way.” Thereafter the patentee
amended the specification on which the reissue was applied
for by inserting the following :

“The distinguishing feature of this improvement may be
found on examination to be the superior integrity of the
lining by the use of soup glue; by its peculiar character it is
more freely absorbed by the wood penetrating into fibre
deeper than by the ordinary mode. Hence the sizing or coat-
ing is not only upon the surface, but penetrates into the WOOFL
thereby presenting a thicker covering to the action of the 0}1,
and this sizing is not liable to be broken off or cracked in
handling the cask, as part of the coating is absorbed into the
fibre and cells of the wood, which. gives additional strength to
162
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The reissue was thereupon allowed March 10, 1874, with a
second claim for “a barrel, cask, etc., coated or sized by the
material and by the mode or process, whereby it is absorbed
into and strengthened by the wood fibre substantially as
herein described.”

In both the original and reissued patents the specifications
disclaim any idea or invention in a glue-lined barrel as such.
The first claim of the reissue, like the first claim of the origi-
nal, is limited to a process, and the specification of the origi-
nal declares that the invention “relates particularly to a new
and inexpensive process of constructing a glue-lined barrel,
cask,” etc. The reissued specitication broadens this descrip-
tion by adding at this point the following words: * better
adapted to the purpose designed by coating and sizing, as set
forth, than by the ordinary means,” and by the additional
paragraph in the specification of the reissue, above recited.

Among the defences set up in the answer were (1) non-
infringement ; (2) want of patentable novelty in the invention
(3) anticipation thereof by various other specified American
patents; and (4) prior use of the patented process by a large
number of persons in New York, Pennsylvania, Ohio, and
Massachusetts, whose names are given.

After replication filed and after some of the proofs had
been taken by the respondent on the question of prior use of
the patented invention by other persons, the complainant, by
leave of court, filed an amended bill setting up, in addition to
lthe averments of the original bill, the claim that, prior to the
issue of his original patent, he had disclosed his secret or pro-
¢ess to the defendant company on its promise that no use
would be made of the process, or any part of it, without his
consent; but that the defendant, disregarding this promise,
did use said process without his permission, and thereby vio-
lated its said agreement with him, by reason whereof the
defendant in equity should be estopped from denying or in
any way questioning the validity of the complainant’s inven-
tion and the letters patent issued therefor.

The defendant filed a supplemental answer denying the new
averments of the amended bill, and interposed the defences of
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the statute of limitations and of laches, so far as the amended
bill sought or attempted to hold it liable in any way on the
alleged promise not to use complainant’s secret or process.
Replication having been filed and voluminous proofs taken on
the questions presented by the pleadings, the court on the
hearing upon the merits entered a decree dismissing the com-
plainant’s bill with costs. From that decree the present
appeal is prosecuted. The opinion of the court below is
reported in 38 Fed. Rep. 842, and the ground upon which the
decision proceeded was that there was a lack of patentable
invention in the thing patented.

We are of opinion that there is no error in the judgment of
the court below-for various reasons. In the first place, the
second claim of the reissue, secured, as it was, by important
changes in the specification of the original patent, was a
manifest enlargement or broadening of the patent. It is not
pretended that there was any mistake, accident, or inadver
tence in either the specification or the claim of the original
patent such as would render it void or inoperative, and warrant
the granting of a reissue thereof with an additional and en-
larged claim. After the complainant had secured his patent
for the process, which was all he could claim under the original
specification, he ascertained that he was still not protected
against the use by the defendant of barrels, casks, ete., coated
or lined by the process covered by his patent; and it was then
that he conceived the idea of a reissue which should be broad
enough to include not only the claim set forth in the original,
but also a claim for a barrel, cask, ete., coated or sized with
glue, by the process described. This was in effect an expat-
sion of the claims in order to embrace an invention not spect
fied in the original patent, and, therefore, rendered the seconfi
claim of the reissue invalid, under the well-settled rule of this
court, as announced in Miller v. Brass Company, 104 U. 8.
350; Mahn v. Harwood, 112 U. 8. 354; Wollensak v. Reik{m

-115 U. 8. 96, and other cases. It is shown by the complai™
ant’s own testimony that he procured the reissue for the
purpose of having it cover barrels so as to make the defendant
an infringer. Furthermore, to give the second claim of the
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reissue any validity in its application to the barrel cannot be
permitted, in view of the rejection of the second claim first
presented in the application for reissue, and which necessitated
the modification of the specification as above stated, and
which declared that the ‘distinguishing feature of his im-
provement may be found on examination to be the superior
integrity of the lining by the use of soup glue,” etc. The
second claim being allowed upon this amendment of the
specification, if it had any validity at all, cannot properly
cover the coated barrel, cask, etc., as a product, but would
have to be limited in its operation to the “glue soup,” or
material used in coating or sizing barrels, and the alleged
superiority thereof in being absorbed into and strengthened
by the wood fibre in some way distinguishable from and
superior to the coating with glue in the ordinary way. DBut
there is, however, no testimony in the record that barrels
coated or sized by the complainant’s process are, in fact,
distinguishable from barrels lined in the ordinary way, or that
barrels so “glued” are any better than those coated by the
old process. The testimony shows that barrels lined under
either the old or the new process are practically indistinguish-
able,

This second claim of the reissue, being a manifest attempt
to broaden the original patent, cannot, in view of the amended
specification on which it was based or procured, be held to
cover a glue-lined barrel as an article of manufacture, which
was distinctly disclaimed by the original specification.
~ But the invalidity of this new claim in the reissue does not
impair the validity of the original claim, which is repeated
and made the first claim of the reissued patent. Gage v.
Herring, 107 U. 8. 640, 646. The complainant’s rights, there-
fO?e, must be determined upon the validity of the claim of the
original patent, and upon the estoppel set up against the
defendant, growing out of its alleged promise not to use his
Process or secret without his consent. This latter claim can-
1ot possibly be sustained, for the reason that the promise, if
made, in no way misled or deceived the patentee to his injury
or damage. According to his own testimony he had not
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applied, and had not thought of applying, for a patent on his
process at the time of disclosing his secret, but shortly there-
after he concluded that he had acted unwisely in imparting it
to the defendant, and at once applied for and obtained his
original patent for the very purpose of protecting himself
against the defendant’s use thereof. He did not, therefore,
rely upon that alleged promise, but took proceedings by
obtaining a patent to directly guard against its violation. He
did not disclose his process to the defendant as an invention,
or as one which he proposed to patent. Under such circum-
stances no estoppel arises against the defendant from question-
ing the validity of the patent, which was not then in existence,
and which the defendant did not know was to be claimed as
an invention.

So far as the alleged promise embodies any element of a
contract or of an undertaking to compensate the complainant
for the use of his so-called secret, the statute of limitations and
laches interposed by the defendant was clearly a bar to any
recovery on that ground, because the alleged promise, if the
proof was sufficient to establish it, was made in September,
1873, and the amended bill seeking relief thereon was not
filed until January 13, 1888 —some fourteen or fifteen years
later. This lapse of time not only constitutes a bar, such as
the statute of limitations interposes, but shows such laches as
will clearly preclude any right to relief. MecLean v. Flen-
ing, 96 U. S. 245; Speidel v. Henrici, 120 U. S. 377; Galliher
v. Cadwell, 145 U. S. 368, 372.

No sufficient reason is given for this delay in suing. Itis
sought to be excused on the ground of the plaintiff’s poverty
during this period; but in the case of Hoyward v. Nationd
Bank, 96 U. 8. 611, 618, this court said that a party’s poverty
or pecuniary embarrassment was not a sufficient excuse for
postponing the assertion of his rights. So that this alleged
promise of the defendant can in no way avail the complainant
in the present case, either as a ground on which to predicate
any claim for relief or as an estoppel upon the defendant from
denying the validity of the patent. :

In addition to these difficulties in the way of the complain-
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ant succeeding in this case, his alleged invention was clearly
anticipated by the prior use and sale of liquid glue, or size,
used for various purposes, including that of coating barrels.
The patentee’s claim of novelty is based upon the theory that
prior to 1873 and 1874 oil barrels were lined with the ordinary
glue of commerce dissolved into a hot liquid glue of the
proper consistency, and that the discovery made by him, after
repeated experiments, was that the same effect could be
accomplished, with better and less expensive results, by using
the hot liquid or * glue soup ” at a proper consistency in the
process of manufacture, before it had been prepared for com-
mercial purposes by drying; and that by the use of “glue
soup ” labor, expense, and the loss incident to the process of
drying the jelly glue, so as to render it marketable in that
shape, were avoided. In other words, the claim of invention
in his patent is, that previous to his discovery the process in
lining barrels with glue had been to melt the dried glue of
commerce and pour it into a barrel, close up the barrel, and
roll it around until the inside surface thereof was thoroughly
coated; and that his discovery made it cheaper for the oil
people to manufacture their own glue and use it in the same
manner, but before it had been dried.

This use of the liquid glue before drying differed in mno
essential respect from the use of the liquid glue which had
been obtained by melting the dried glue of commerce, and
certainly does not rise to the dignity of invention. It would
have occurred, and did occur, as the testimony shows, to man-
ufacturers of glue where there was occasion or necessity for
using glue in large quantities. The alleged invention was
Properly held by the court below to be a commercial sugges-
‘Flon that would naturally occur to any one engaged largely
n the use of glue. It was well known that liquid glue had
th?'se coating and sticking qualities before it had ever been
dried for commercial purposes, and to use it in its liquid state
certainly did not embody the quality of invention. The only
object or reason in drying the glue at all is to preserve it for
t‘ml}spOl“téltion and commercial purposes, it being in its liquid
or Jelly condition susceptible to atmospheric influences under
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the operation of which it is more liable to be spoiled than
when dried. It may be true, as claimed, that the adhesive
qualities of glue before it is dried are somewhat superior to
what they are after the glue has been dried, and then
remelted for actual use. - But this is merely a question of
degree, and the application of the “glue soup ” before drying
cannot properly be called a discovery, such as involves the
exercise of the inventive faculties.

But aside from this, and even admitting that such a
discovery and use of liquid glue would involve invention or
patentable novelty, it is clearly established by the evidence
in the record that there had been such a prior use of the
alleged discovery as to preclude the issue of any valid patent
covering it. Whatever advantages there may be in using
liquid glue, or “glue soup” before it is dried, over a similar
use of remelted dried glue, were well known prior to the date
of the complainant’s application for the patent in question.
It is shown by the testimony that in various general publica-
tions and trade journals published in Germany in the years
1869, 1870, and 1871, and circulated in this country, the
advantages of using hot or liguid glue are set out, as well as
the description of the manufacture of glue jelly by different
parties and in different localities; and from extracts produced
from these journals, which are standard authorities on chemi-
cal industries, and contain information on the subject in
question, it is shown that manufacturers in Germany were
making and selling liquid glue in its jelly form for the same
purposes and uses for which the glue in its dried form is
ordinarily used ; and that it was considered better and cheaper
to use it in that condition rather than go to the expense and
labor of first drying it. In the glue industries, both in this
country and in Germany, the fact was well recognized that
the adhesive qualities of glue, before it was dried, were
superior to what they were after the glue had been dried for
commerce, and that by using it before drying there would be
a great saving of time, expense, and loss. It was shown thgt
in some instances the glue jelly was prepared and put away 1t
hermetically-sealed casks for commercial use in the future
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In addition to these publications relating to the use of “glue
soup,” it is shown that glue in that state or condition had
been used in the extensive glue factory of Peter Cooper &
Company, at Williamsburg, (now a part of Brooklyn,) New
York, as early as 1859 or 1860. It is proven that in the
Cooper factory barrels used for the purpose of shipping neat’s
foot oil were lined or coated with hot liquid glue, that had
never been dried, substantially in the same manner, and by
the identical process described in complainant’s patent. In
fact, the process on which he claims a patent was well known
at that factory long prior to the date of his alleged invention,
and no one seems to have had any idea that it was either new,
or could be considered such a secret or discovery as involved
invention, or was entitled to protection.

It is furthermore shown by the testimony that precisely this
same process of lining oil barrels with hot “glue soup,” was
used in the oil regions of Pennsylvania and Ohio as early as
1861.

It is not deemed mnecessary to go into this evidence more in
detail. Tt is not successfully impeached or contradicted by
the complainant. In addition to this, the complainant con-
cedes in his own testimony that his “glue soup ” is the same
thing as “sizing,” which was in use long prior to the date of
his invention by manufacturers of writing and wall paper.

It being thus clearly established that the use of liquid glue
was well known to glue manufacturers and oil refiners, and
had been actually applied in the very way and for the very
purposes described by the complainant, long before the date
of his alleged invention, it is too clear for discussion that he
Copld have no valid patent which would cover a process for
using liquid glue for coating or sizing purposes as a new
discovery or invention ; and our conclusion, therefore, is that
the decree of the court below was clearly correct, and should
be Affirined.
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MOSES ». LAWRENCE COUNTY BANK.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
MIDDLE DISTRICT OF ALABAMA.

No. 166. Submitted March 23, 1893, — Decided May 10, 1893.

Under a statute of frauds which requires the consideration of a promise to
answer for the debt of another to be expressed in writing, a guaranty by
a third person of the payment of a negotiable promissory note need not
itself express any consideration, if written upon the note before it is
delivered and first takes effect as a contract; but must, if written after-
wards.

A negotiable promissory note, even if not purporting to be ¢ for value
received,” imports a consideration; and the endorsement of such a note
is itself prima facie evidence of having been made for value.

A promissory note payable to the maker’s own order first takes effect as &
contract upon endorsement and delivery by him.

The statute of frauds of a State, even as applied to commercial instruments,
is a rule of decision in the courts of the United States.

THis was an action, brought April 16, 1888, by a national
bank, organized under the acts of Congress, and doing business
in and a citizen of Pennsylvania, against six persons, citizens
of Alabama and residing in the Middle District of Alabama,
to recover the amount due on a guaranty of a promissory
note.

The complaint alleged that, on August 15, 1887, the Shef-
field Furnace Company, an Alabama corporation, made &
promissory note for $12,111.51, payable to its own order four
months after date at the banking house of Moses Brothers, 1t
Montgomery ; that contemporaneously with the making of
the note, and before its delivery or negotiation, and in order
to give it credit and currency, its payment at maturity Was
guaranteed by the defendants, for a valuable consideration,
by an endorsement in writing on the note in these W(‘)Pdf:
“We hereby guarantee the payment of the note at maturity,
signed by the defendants, and which was intended by them to
induce, and which in fact induced, James P. Witherow and
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all others to whom the note and guaranty were offered for
negotiation and sale, to take the note and guaranty and to
give value therefor; that the note, with the gnaranty thereon,
was before its maturity duly endorsed for value by the Shef-
field Furnace Company to the order of Witherow ; that after-
wards, and before the maturity of the note and guaranty,
Witherow endorsed the note, guaranteed as aforesaid, to the
plaintiff for value; that afterwards, and before the maturity
of the note and guaranty, the defendants endorsed in writing
on the note their waiver of protest and notice; that the note
was not paid at maturity, and that the note and guaranty
remained unpaid and the property of the plaintiff.

The defendant pleaded twelve pleas, of which the only ones
material to be stated were as follows:

Fourth. That the guaranty sued on was a special promise
to answer for the debt of another, and did not express any
consideration for the promise.

Fifth. That the note was given by the Sheflield Furnace
Company for a debt owing to Witherow before it was made,
and was not founded upon a consideration paid or liability
accrued at the time of the making thereof, and the guaranty
was without any consideration.

Eighth. That the Sheffield Furnace Company paid the debt
sued on to Witherow before this action was commenced.

Twelfth. That the guaranty sued on was a special promise
to answer for the debt of another, and did not express any
consideration therefor, and was not executed contemporane-
ously with, nor before the negotiation of, the note of which it
guaranteed the payment.

The plaintiff demurred to the fourth and fifth pleas, because
they did not deny that the defendants endorsed the guaranty
Upon the note contemporaneously with its execution and be-
tore any mnegotiation thereof; and also demurred to these
Dleas, as well as to the twelfth, because they did not deny
that the defendants endorsed the guaranty upon the note before
ts negotiation to the plaintiff and in order to give it credit
and currency, nor allege that the plaintiff had notice of any
vant of consideration for the guaranty.
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To the eighth plea, a replication was filed, alleging that the
plaintiff became the owner of the note for a valuable con-
sideration before maturity, and that no part thereof had ever
been paid to the plaintiff, or to any one authorized by the
plaintiff to receive it. To this replication the defendant
demurred.

The court sustained the demurrers to the pleas, and over-
roled the demurrer to the replication.

Issue was then joined on the eighth plea and the replica-
tion thereto; and a trial by jury was had upon that issue, at
which the plaintiff gave in evidence the note, purporting to
be ‘“for value received,” and the following endorsements
thereon, in the order in which they appeared upon the note:
1st. “Pay to the order of J. P. Witherow,” signed by the
Sheffield Furnace Company. 2d. An endorsement in blank
by Witherow. 3d. “We hereby guarantee the payment of
this note at maturity,” signed by the defendants. 4th. Another
blank endorsement by Witherow under the guaranty. No
other evidence was introduced. Thereupon the court instructed
the jury to render a verdict for the plaintiff for the amount
sued for, with interest; a verdict was returned accordingly;
and the defendant, having duly excepted to the evidence and
to the instruction, tendered a bill of exceptions and sued out
this writ of error.

Mr. John D. Roquemore and Mr. J. N. Arrington, for
plaintiffs in error, submitted on their brief.

Mr. J. M. White and Mr. W. E. Gunter filed a supple-

mental brief for plaintiffs in error.

Mr. Henry B. Tomplkins, for defendant in error, submitted
on his brief and supplemental brief, in which it was contended:

This suit is governed by the general commercial law, irre-.
spective of what may be the statute law or the decisions of
the courts in Alabama. Swift v. Tyson, 16 Pet. 1; Oates
v. National Bank, 100 U. S. 239; Railroad Co. V. National
Bank, 102 U. S. 14 ; Pana v. Bowler, 107 U. S. 529, 541.
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In the case of Dawis v. Wells, 104 U. S. 159, 169, the court
say : “It has always been held in this court that, notwithstand-
ing the contract of guaranty is the obligation of a surety, it
is to be construed as a mercantile instrument in furtherance
of its spirit and liberally to promote the use and convenience
of commercial intercourse.”

There is doubtless a conflict of authority as to whether or
not a guaranty endorsed upon a promissory note in the form of
the one now under consideration passes by assignment of the
original obligation, and is negotiable under commercial law.
The weight as well as the importance of the authorities is in
favor of the negotiability of such guaranty. McLaren v.
Watson, 26 Wend. 425 ; Whate v. Howland, 9 Mass. 314 ; S. C.
6 Am. Dec. 71; Coleman v. Fuller, 105 N. C. 328 ; Partridge
v. Davis, 20 Vermont, 499 ; Killian v. Ashley, 24 Arkansas,
511; 8 C. 91 Am. Dec. 519 ; Studabaker v. Cody, 54 Indiana,
586, Hetchell v. Burns, 24 Wend. 456 ; Jones v. Berryhill, 25
lowa, 289 ; Nevius v. Bank of Lansingburg, 10 Michigan, 547 ;
Everson v. Gere, 40 Hun, 248; Toppan v. Cleveland dze. Rail-
road, 1 Flip. 74; Hall v. Smith, 21 How. 283.

Independently of all this, it is contended by counsel for
defendant in error that the action of the court in sustaining
the demurrers to the pleas was right for another and inde-
pendent reason.

The plea of the general issue, as shown in the original brief,
was, under the lJaws of Alabama, filed in this cause; and by
the law of Alabama, as well as by the common law, all the
defences set up by the plaintiffs in error in their special pleas
they could have availed themselves of under plea of the general
Issue, except possibly the plea of payment set forth in the
eighth plea, which was not demurred to.

Ir} Alabama the plea of general issue is a mere general
denial of the allegations of the complaint, without offering any
special matter of defence. It casts on the plaintiff the onus
Qf proving every material allegation of the complaint, and
limits the defence to evidence in disproof of such material
allegations.  Petty v. Dill, 53 Alabama, 641, 645.

The whole question before the court was whether or no the
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instrument sued upon, taken altogether, constituted a good
and binding guaranty in favor of the assignee of Witherow
against those signing the guaranty. That these guarantors
were bound to pay the money at maturity, see the following
authorities: Richter v. Fronk, 41 Fed. Rep. 859; Davis v.
Wells, 104 U. 8. 159, 166, 169 ; Dawis Sewing Machine Co. v.
Richards, 115 U. 8. 524, 527; Louisville Manufacturing (b,
v. Welch, 10 How. 461, 475; Wiles v. Savage, 1 Story, 22;
Lawrence v. McCalmont, 2 How. 426, 452; Hall v. Weawer,
34 Fed. Rep. 104, 108.

Mr. Justior Gray, after stating the case, delivered the
opinion of the court.

By the statute of frauds of Alabama, a special promise to
answer for the debt, default or miscarriage of another is void,
“unless such agreement, or some note or memorandum thereof,
expressing the consideration,” is in writing, and subscribed by
or in behalf of the party to be charged. Alabama Code of
1887, § 1732. The words “ value received,” or acknowledging
the receipt of one dollar, sufficiently express a consideration.
Neal v. Smith, 5 Alabama, 568 ; Bolling v. Munchus, 65 Ala-
bama, 558.

Every negotiable promissory note, even if not purporting to
be “for value received,” imports a consideration. Mandeville
v. Welch, 5 Wheat. 277; Page v. Bank of Alexandria, T
Wheat. 35; Zownsend v. Derby, 3 Met. 363. And the en-
dorsement of such a note is itself prima facie evidence of
having been made for value. Riddle v. Mandeville, 5 Cranch,
322, 332.

The promissory note, in the case at bar, having been made
payable to the maker’s own order, first took effect as a con-
tract upon its endorsement and delivery by the maker, the
Sheffield Furnace Company, to Witherow, the first taker.
Lea v. Branch Bank, 8 Porter, 1194 Little v. Rogers, 1 Met.
108; Hooper v. Williams, 2 Exch. 138; Brown v. De Winton,
6 C. B. 336.

A guaranty of the payment of a negotiable promissory
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note, written by a third person upon the note before its de-
livery, requires no other consideration to support it, and need
express none other, (even where the law requires the considera-
tion of the guaranty to be expressed in writing,) than the con-
sideration which the note upon its face implies to have passed
between the original parties. ZLeonard v. Vredenburgh, 8
Johns. 29 ; D’Wolf v. Rabaud, 1 Pet. 476, 501, 502 ; Nelson
v. Boynton, 3 Met. 396, 400, 401; Bickford v. Gibbs, 8 Cush.
154; Nabb v. Koontz, 17 Maryland, 283 ; Parkhurst v. Vail,
3 Illinois, 343.

The demurrers to the fourth and fifth pleas, therefore, were
rightly sustained.

But a guaranty written upon a promissory note, after the
note has been delivered and taken effect as a contract, requires
a distinct consideration to support it; and if such a guaranty
does not express any consideration, it is void, where the stat-
ute of frauds, as in Alabama, requires the consideration to be
expressed in writing. Leonard v. Vredenburgh, and other
cases, above cited ; L2ighy v. Norwood, 34 Alabama, 129,

The demurrer to the twelfth plea, therefore, should have
been overruled, and judgment rendered thereon for the de-
fendant, unless the court saw fit to permit the plaintiff to file
a replication to that plea.

It was argued on behalf of the original plaintiff that the
validity and effect of the guaranty must be governed by the
general commercial law, without regard to any statute of
Alabama. But there can be no doubt that the statute of
frauds, even as applied to commercial instruments, is such a
law of the State as has been declared by Congress to be a rule
of decision in the courts of the United States. Act of Sep-
tember 24, 1789, ¢. 20, § 84, 1 Stat. 92; Rev. Stat. § 721;
Mandewille v, Riddle, 1 Cranch, 290, and 5 Cranch, 322 ; D’Wolf
V. Raboud, 1 Pet. 4765 Kirkman v. Hamilton, 6 Pet. 20;
Bmslzear V. West, T Pet. 608; Paine v. Central Vermont
Railroad, 118 U. S. 159, 161.

It Was also contended that the order sustaining the demur-
rers, if erroneous, did not prejudice the defendant, because he
Might have availed himself of the defence of the statute of
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frauds under the general issue. That might have been true,
if he had pleaded the general issue. HKannady v. Lombert, 371
Alabama, 57; Pollak v. Brush Electric Association, 128 U. S.
446.. But he did not plead it, and had the right to rely on
his special pleas only. Alabama Code, § 2675.

The suggestion of counsel, that by the practice in Alabama
the entry of an appearance of counsel for the defendant
was equivalent to filing a plea of the general issue, is too
novel to be accepted without proof, and seems inconsistent
with Grigg v. Gilmer, 54 Alabama, 425. If the record did not
show what the pleadings were, it might be presumed that the
general issue was pleaded. May v. Sharp, 49 Alabama, 140;
Hatchett v. Molton, 76 Alabama, 410. But in this case twelve
pleas are set forth in the record, and it cannot be assumed that
there was any other.

The eighth plea was payment. The defendant introduced
no evidence to support this plea, and has, therefore, no ground
of exception to the rulings and instruction at the trial of the
issue joined thereon.

But the erroneous ruling on the demurrer to the twelfth
plea requires the

Judgment to be reversed, and the case remanded to the Cir-
cwit Court for further proceedings in conformity with this
opinion.

NIX ». HEDDEN.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF NEW YORK.

No. 137. Submitted April 24, 1893. — Decided May 10, 1893.

The court takes judicial notice of the ordinary meaning of all words in 91“'
tongue; and dictionaries are admitted, not as evidence, but only a8 aids
to the memory and understanding of the court.

Tomatoes are ¢ vegetables” and not ¢ fruit,” within the meaning of the
Tariff Act of March 8, 1883, c. 121.

.
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Taws was an action, brought February 4, 1887, against the
collector of the port of New York, to recover back duties, paid
under protest, on tomatoes imported by the plaintiff from the
West Indies in the spring of 1886, which the collector assessed
under “ Schedule G. — Provisions,” of the Tariff Act of March
3, 1883, c. 121, imposing a duty on * Vegetables, in their
natural state, or in salt or brine, not specially enumerated or
provided for in this act, ten per centum ad walorem”; and
which the plaintiffs contended came within the clause in the
free list of the same act, “Fruits, green, ripe or dried, not
specially enumerated or provided for in this act.” 22 Stat.
504, 519.

At the trial, the plaintiff’s counsel, after reading in evidence
definitions of the words “ fruit” and “vegetables” from Web-
ster’s Dictionary, Worcester’s Dictionary and the Imperial
Dictionary, called two witnesses, who had been for thirty
years in the business of selling fruit and vegetables, and asked
them, after hearing these definitions, to say whether these
words had ““any special meaning in trade or commerce, differ-
ent from those read.”

One of the witnesses answered as follows: “ Well, it does
not classify all things there, but they are correct as far as they
go. It does not take all kinds of fruit or vegetables; it takes
aportion of them. I think the words *fruit’ and ¢ vegetable’
have the same meaning in trade to-day that they had on March
1,1883. Tunderstand that the term ‘ fruit’ is applied in trade
ouly to such plants or parts of plants as contain the seeds.
T.here are more vegetables than those in the enumeration
given in Webster’s Dictionary under the term ‘vegetable,’ as
"cabbage, cauliflower, turnips, potatoes, peas, beans, and the
like, probably covered by the words ‘and the like.””

The other witness testified : “I don’t think the term *fruit’
or the term ‘vegetables’ had, in March, 1883, and prior
thereto, any special meaning in trade and commerce in this
country, different from that which I have read here from the
dictionaries.”

'The plaintiff’s counsel then read in evidence from the same

dictionaries the definitions of the word “tomato.”
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The defendant’s counsel then read in evidence from Web.
ster’s Dictionary the definitions of the words “pea,” “egg
plant,” “cucumber,” “squash” and ¢ pepper.”

The plaintiff then read in evidence from Webster’s and
Worcester’s dictionaries the definitions of “ potato,” ¢ turnip,”
“parsnip,” “cauliflower,” ¢ cabbage,” “carrot” and “bean.”

No other evidence was offered by either party. The court,
upon the defendant’s motion, directed a verdict for him, which
was returned, and judgment rendered thereon. 39 Fed. Rep.
109. The plaintiffs duly excepted to the instruction, and sued
out this writ of error.

Mr. Edwin B. Smith for plaintiff in error.

Mr. Assistant Attorney General Maury for defendant in
error.

Mr. Justice Gray, after stating the case, delivered the

opinion of the court.

The single question in this case is whether tomatoes, con-
sidered as provisions, are to be classed as “ vegetables” or as
“fruit,” within the meaning of the Tariff Act of 1883.

The only witnesses called at the trial testified that neitber
“ yegetables” nor “fruit” had any special meaning in trade
or commerce, different from that given in the dictionaries;
and that they had the same meaning in trade to-day that they
had in March, 1883.

The passages cited from the dictionaries define the word
“fruit” as the seed of plants, or that part of plants which con-
tains the seed, and especially the juicy, pulpy products O'f
certain plants, covering and containing the seed. These defint-
tions have no tendency to show that tomatoes are ©fruit,” as
distinguished from ¢ vegetables,” in common speech, or within
the meaning of the Tariff Act.

There being no evidence that the words ¢ fruit” and “ vege
tables” have acquired any special meaning in trade or ¢t
merce, they must receive their ordinary meaning. Of that
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meaning the court is bound to take judicial notice, as it does
in regard to all words in our own tongue; and upon such a
question dictionaries are admitted, not as evidence, but only
as aids to the memory and understanding of the court. Brown
v. Piper, 91 U. 8. 37, 42; Jones v. United States, 137 U. 8.
202, 216 ; Nelson v. Cushing, 2 Cush. 519, 532, 533; Page v.
Faweet, 1 Leon. 242 ; Taylor on Evidence, (8th ed.) §§ 16, 21.

Botanically speaking, tomatoes are the fruit of a vine, just
as are cucumbers, squashes, beans and peas. But in the com-
mon language of the people, whether sellers or consumers of
provisions, all these are vegetables, which are grown in kitchen
gardens, and which, whether eaten cooked or raw, are, like
potatoes, carrots, parsnips, turnips, beets, cauliflower, cabbage,
celery and lettuce, usually served at dinner in, with or after
the soup, fish or meats which constitute the principal part of
the repast, and not, like fruits generally, as dessert.

The attempt to class tomatoes with fruit is not unlike a recent
attempt to class beans as seeds, of which Mr. Justice Bradley,
speaking for this court, said: “ We do not see why they should
be classified as seeds, any more than walnuts should be so
classified. Both are seeds in the language of botany or
natural history, but not in commerce nor in common parlance.
On the other hand, in speaking generally of provisions, beans
may well be included under the term ‘vegetables’ Asan
article of food on our tables, whether baked or boiled, or form-
ing the basis of soup, they are used as a vegetable, as well
when ripe as when green. This is the principal use to which
they are put. Beyond the common knowledge which we
have on this subject, very little evidence is necessary, or can
be produced.”  Robertson v. Salomon, 130 U. S. 412, 414.

Judgment affirmed.
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CALIFORNIA ». SAN PABLO AND TULARE RAIL-
ROAD COMPANY.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
NORTHERN DISTRICT OF CALIFORNIA.

No. 257, Argued April 24, 1893. — Decided May 10, 1893,

If, pending a writ of error to reverse a judgment for the defendant in an
action by a State to recover sums of money for taxes, the defendant offers
to the plaintiff, and deposits in a bank to its credit, the amount of those
sums, with penalties, interest and costs, which by a statute of the State
have the same effect as actual payment and receipt of the money, the
writ of error must be dismissed.

Tr1s was an action, brought March 10, 1886, by the State of
California against the San Pablo and Tulare Railroad Com-
pany, a corporation of California, in the Superior Court of the
city and county of San Francisco, (and thence removed by the
defendant into the Circuit Court of the United States, upon
the ground that it was a suit arising under the Constitution
and laws of the United States,) to recover taxes assessed by
the State Board of Equalization, under sections 4 and 10 of
article 13 of the constitution of California, (which are copied
in the margin,?) as state and county taxes for the year July 1,

1Skc. 4. A mortgage, deed of trust, contract or other obligation, by which
a debt is secured shall, for the purposes of assessment and taxation, be
deemed and treated as an interest in the property affected thereby. Except
as to railroad and other quasi public corporations, in case of debts so Sé-
cured, the value of the property affected by such mortgage, deed of trust,
contract or obligation, less the value of such security, shall be assessed and
taxed to the owner of the property; and the value of such security shall be
assessed and taxed to the owner thereof in the county, city or district in
which the property affected thereby is situate. The taxes so levied shall be
a lien upon the property and security, and may be paid by either party 0
such security; if paid by the owner of the security, the tax so levied upon the
property affected thereby shall become a part of the debt so secured; if the
owner of the property shall pay the tax so levied on such security, it shall
constitute a payment thereon, and to the extent of such payment a full dis-
charge thereof : Provided, that if any such security or indebtedness shall
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1885, to June 30, 1886, upon the defendant’s franchise, road-
way roadbed, rails and rolling stock in the counties of Ala-
meda, Contra Costa and San Joaquin.

The defendant, in its answer, filed March 19, 1886, and
averring the facts necessary to present the question, set up the
following defence: “ The provision of section 4 of article 13
of the constitution of the State of California, providing for the
assessment of the property of railroad and other quasi public
corporations, is in contravention of the provisions of the
Fourteenth Amendment of the Constitution of the United
States, in that it discriminates against such corporations; in
this, that whereas under said section 4 of said article 13 of the
constitution of the State of California, if the property of
natural persons, or corporations not quasi public, has a mort-
gage, lien or incumbrance thereon, they are not liable to assess-
ment or taxation upon such property, but only upon the value
of their interest in such property over and above the value of
such mortgage, lien or incumbrance; whereas, in the case of
the property of railroad and other quasi public corporations,
no such allowance or deduction is made, had or allowed with
respect to any mortgage, lien or incumbrance there may be
upon such property ; and also in this, that while section 10 of
article 13 of the constitution of the State of California pro-
vides the same mode for the assessment of the franchise, road-
way, roadbed, rails and rolling stock of all railroads operated
i more than one county, whether such property be owned by

be paid by any such debtor or debtors, after assessment and before the tax
levy, the amount of such levy may likewise be retained by such debtor or
debtors, and shall be computed according to the tax levy for the preceding
year.

Sec. 10. All property, except as hereinafter in this section provided, shall
?)e assessed in the county, city, city and county, town, township or district
I which it is situated, in the manner prescribed by law. The franchise,
roadway, roadbed, rails and rolling stock of all railroads operated in more

than one county in this State shall be assessed by the State Board of Equali-"

Z“ti()n., at their actual value; and the same shall be apportioned to the
follntle-s, cities and counties, cities, towns, townships and districts in which
such railroads are located, in proportion to the number of miles of railway

ta{dtm such counties, cities and counties, cities, towns, townships and dis-
ricts.
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railroad or other quasi public corporations or by private cor-
porations or by natural persons, yet section 4 of article 13 of
said constitution permits or allows indebtedness secured by
mortgage, trust deed, or otherwise, to be deducted from the
value of such property, only when it is owned by natural per-
sons or corporations not quasi public, and denies such deduec-
tion when the property is owned by railroad or other quasi
public corporations.”

On July 14, 1886, the attorneys for the parties filed in this
and three similar cases the following stipulation in writing:

1t is hereby stipulated that jury trials in the above entitled
actions are hereby waived, and that said causes may be sub-
mitted to the court upon the testimony referred to in the stip-
ulation this day made and filed in the case of Zhe People of
the State of Colifornia v. The Central Pacific Railroad Com-
pany, subject to the same terms and conditions. It is hereby
further stipulated that special findings of facts in all of the
above entitled actions are waived. It is hereby further stipu-
lated and agreed that the said case of The People of the State
of California v. The Central Pacific Railroad Company shall
by the losing party be taken to the Supreme Court of the
United States; and that the decision of said court in said case
shall be applicable to and be treated by each party as the
decision of said court in the above entitled actions; it being
the intention and desire of the parties hereto to save the ex-
pense of separate writs of error; and that all the above entitled
actions shall abide the final decision of said Supreme Court of
the United States in the said case of 7%he People of the Stute
of Oalifornia v. The Central Pacific Railroad Companiy, pro-
vided the said decision shall be made upon points involved
therein; and if not so made, then the judgments in any of
the above cases in which the point is not involved shall be
set aside and findings of fact therein shall be made.”

On July 15, 1886, the Circuit Court gave judgment for the
defendant in the present case.

In the case of California v. Central Pacific Railroad, re-
ferred to in that stipulation, this court did not decide the
question now presented, but on April 30, 1888, reversed the
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judgment of the Circuit Court on other grounds. 127 U. S.
1, 45.

’On March 6, 1889, the parties, by another stipulation in
writing, agreed that the previous judgment of the Circuit
Court in the present case be set aside, and the case submitted
to the Circuit Court upon an agreed statement of facts, “on
which findings shall be made and conclusions of law drawn by
the court.”

On September 6, 1889, the Circuit Court, pursuant to this
stipulation, ordered its former judgment to be set aside, and
made and filed findings of fact in accordance with the agreed
statement.

By these findings of facts, it appeared that, before and at
the time of the assessment of these taxes, the defendant owed
a debt secured by mortgage of its railroad, its franchise and
its rolling stock and appurtenances, to the amount of more
than $3000 a mile; that the State Board of Equalization
valued and assessed the defendant’s franchise, roadway, road-
bed, rails and rolling stock, not separately, but together, (and
not including any other kind of property,) at their full value,
without deducting the value of- the mortgage or any part
thereof, although knowing of its existence, and did not deem
or treat the mortgage as an interest in the property, and as-
sessed the whole value of the property to the defendant as if
there had been no mortgage thereon, but made the assessment
upon the same basis for valuation as all other property in the
State was valued for the purpose of taxation; and that there
were at that time divers railroads in the State, owned and
operated by corporations other than railroad corporations,
and by individuals and partnerships.

Upon the facts found, the Circuit Court concluded, as matter
of law, that the defendant was entitled to judgment. Judg-
ment was entered accordingly, and the State of California
sued out, this writ of error.

The Attorney General of the State admitted in his brief,
and, when this case was called for argument, stated in open
court, the following fact:

“In the year 1893, the defendant offered and tendered to
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the plaintiff a sum of money equal to the taxes, penalties, in-
terest and attorney’s fee, to recover which this action was
brought, and costs of suit, which offer and tender have not
been accepted; but the money has been deposited by the
defendant in bank, in accordance with the provisions of section
1500 of the Civil Code of California, which reads as follows:
¢ An obligation for the payment of money is extinguished by
a due offer of payment, if the amount is immediately deposited
in the name of the creditor, with some bank of deposit within
this State of good repute, and notice thereof is given to the
creditor.””

Mr. William H. H. Hart, Attorney General for the State
of California, after stating the fact of the offer and deposit
of money as aforesaid, said :

I respectfully submit that this offer should not prevent the
hearing of this cause and a decision of the constitutional ques-
tion involved.

There are other cases depending upon the determination of
this. It will be seen in the record, that there was a stipulation
in this case, and three others, that the decision that might be
made in this court in the case of Zhe People of the State of
California v. The Central Pacific Railroad Co., should be
treated as a decision in all of the cases, provided the decision
should be upon points involved therein, and if not so made,
then the judgment of the Circuit Court in any of these cases
should be set aside and findings of fact therein made. That
case having been decided against the State because the assess
ment included steamboats and federal franchise, (see 127 U. 5.
1,) and the question made in the present case under the Four-
teenth Amendment not having been passed upon, counsel.Of
the parties signed a stipulation to have the judgment set aside
in this case, and to submit the same to the Circuait Court upon
the facts stated in the stipulation, and it was accordingly thus
submitted and decided by the Circuit Court, the design of the
stipulation thus submitting the case being to obtain a decision
which would also dispose of the remaining two cases embraced
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in the stipulation first made, that stipulation having been made
to carry out the design of the first, that is, to obtain a decision
that will dispose of all these cases.

Therefore, nothing short of a payment of what is claimed
in those two cases, as well as in this, should be regarded as
dispensing with a decision of the constitutional question raised
in this case, and which is the same in the three cases.

It is of the utmost importance to the people of the State of
California, that it be determined whether an assessment
of the property of railroad corporations in the manner re-
quired by the constitution of California is valid, so it may be
known, when these assessments are made, whether they can
be included in the sources of revenue that can be relied upon
in the administration of the government of that State, or
whether such corporations are at liberty to decline to pay
taxes, and to pay only what sums and when they may
choose, merely as voluntary contributions to the public funds
of California.

The court declined to hear further argument.

Mr. George A. Johnson, a former Attorney General of the
State of California, and Mr. Swmuel Shellabarger and Mr. Jere:
miak M. Wilson also submitted briefs for the plaintiff in error.

Mr. George F. Edmunds, Mr. Harvey S. Brown and M.

Ureed Haymond submitted briefs on the merits for the defend-
ant in error.

Mr. Harvey S. Brown also submitted a brief on a motion
to dismiss the writ of error.

Mr. Justice Gray delivered the opinion of the court.

Upon the fact most properly and frankly admitted in open
court by the Attorney General of the State of California,
there can be no doubt that this writ of error must be dismissed,
bleeause the cause of action has ceased to exist. Any obliga-
tlo_n of the defendant to pay to the State the sums sued for in
this case, together with interest, penalties and costs, has been
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extinguished by the offer to pay all these sums, and the de-
posit of the money in a bank, which by a statute of the State
have the same effect as actual payment and receipt of the
money. And the State has obtained everything that it could
recover in this case by a judgment of this court in its favor.
The duty of this court, as of every judicial tribunal, is limited
to determining rights of persons or of property, which are actu-
ally controverted in the particular case before it. When, in
determining such rights, it becomes necessary to give an
opinion upon a question of law, that opinion may have weight
as a precedent for future decisions. But the court is not em-
powered to decide moot questions or abstract propositions, or
to declare, for the government of future cases, principles or
rules of law which cannot affect the result as to the thing
in issue in the case before it. No stipulation of parties or
counsel, whether in the case before the court or in any other
case, can enlarge the power, or affect the duty, of the court in
this regard.

The case at bar cannot be distinguished in principle from
previous cases in which writs of error have been dismissed by
this court under similar or analogous circumstances. ZLord v.
Veazie, 8 How. 251, 255; Cleveland v. Chamberlain, 1 Black,
419; Wood Paper Co. v. Heft, 8 Wall. 333 ; San Mateo County
v. Southern Pacific Railroad, 116 U. S. 138 ; Little v. Bow-
ers, 184 U. 8. 547; Singer Manuf. Co. v. Wright, 141 U. 8.
696. See also Zlgin v. Marshall, 106 U. S. 578.

Wit of error dismissel.
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DALZELL ». DUEBER WATCH CASE MANUFACT-
URING COMPANY.

SAME ». SAME.

APPEAL FROM THE OIRCUIT COURT OF THE UNITED STATES FOR
THE SOUTHERN DISTRICT OF NEW YORK.

Nos. 213, 214, Argued April 18, 19, 1893. — Decided May 10, 1893. |

An oral agreement for the sale and assignment of the right to obtain a
patent for an invention is not within the statute of frauds, nor within
section 4898 of the Revised Statutes requiring assignments of patents to ‘
be in writing ; and may be specifically enforced in equity, upon sufficient
proof thereof.

A manufacturing corporation, which has employed a skilled workman, for
a stated compensation, to take charge of its works, and to devote his
time and services to devising and making improvements in articles there
manufactured, is not entitled to a conveyance of patents obtained for
inventions made by him while so employed, in the absence of express
agreement to that effect.

Specific performance will not be decreed in equity, without clear and satis-
factory proof of the contract set forth in the bill.

Where, at the hearing in equity upon a plea and a general replication, the
plea, as pleaded, is not supported by the testimony, it must be overruled,
and the defendant ordered to answer the bill.

Tuese were two bills in equity, heard together in the
Circuit Court, and argued together in this court.

On March 81, 1886, Allen C. Dalzell, a citizen of the State
of New York, and the Fahys Watch Case Company, a New
York corporation, filed a bill in equity against the Dueber
Watch Case Manufacturing Company, a corporation of Ohio,
for the infringement of two patents for improvements in
dpparatus for making cores for watch cases, granted to
Dalzell, October 27,1885, for the term of which he had, on
January 91, 1886, granted a license, exclusive for three years,
to the Fahys Company.

To that bill the Dueber Company, on June 4, 1886, filed
the following plea: *That prior to the grant of the said .
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letters patent upon which the bill of complaint is based, and
prior to the application therefor, and prior to any alleged
invention by said Dalzell of any part, feature or combination
described, shown or claimed in either of said letters patens,
the said defendant, being then engaged in the manufacture of
watch cases in the city of Newport in the State of Kentucky,
and the said Dalzell having been in its employ as a tool-maker
for a year preceding, it, said defendant, at the request of said
Dalzell, reémployed said Dalzell at increased wages to aid in
experimenting upon inventions upon machinery and tools to
be used in the manufacture of various portions of watch cases;
that said Dalzell did then and there agree with said defendant,
in consideration of said increased salary as aforesaid to be
paid to him, and which was paid to him by this defendant,
to dedicate his best efforts, skill and inventive talent and
genius towards the perfecting and improvement of watch-case
machinery and such other devices as this defendant should
direct and order, and in experimenting under the direction of
this defendant for this purpose, and further agreed that any
inventions or improvements made or contributed to by him,
said Dalzell, should be patented at the expense of this defend-
ant, and for its benefit exclusively, and that said Dalzell
should execute proper deeds of assignment, at the expense of
this defendant, to be lodged with the applications for all such
patents in the United States Patent Office, and said patents
were to be granted and issued directly to this defendant ; that,
in pursuance of said agreement, said Dalzell entered upon saifl
employment, and while thus employed at the factory of t}.ﬂS
defendant, and while using its tools and materials, and recelv-
ing such increased wages from it, as aforesaid, the said alleged
inventions were made; that said patents were applied for,
with the permission of this defendant, by the said Dalzell;
and that all fees and expenses of every kind, necessary Of
useful for obtaining said patents, including as well Patent
Office fees, as fees paid the solicitor employed to attend to Fhe
work incident to the procuring of said patents and drawing
said assignments to this defendant, were paid by this defend-
ant; and that, notwithstanding the foregoing, said Dalzell did
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not sign the said deeds, although he had promised so to do,
but fraudulently and secretly procured the said patents to be
granted to himself; of all of which this defendant avers the
complainant the Fahys Watch Case Company had notice, at
and prior to the alleged making of the license by said Dalzell
to it, more particularly referred to in the bill of complaint;
and defendant avers that by reason of the premises the title
in equity to said patents is in this defendant.”

The plea, as required by Equity Rule 81 of this court, was
upon a certificate of counsel that in his opinion it was well
founded in point of law ; and was supported by the affidavit
of John C. Dueber, that he was the president of the Dueber
Company, that the plea was not interposed for delay, and that
it was true in point of fact.

After a general replication had been filed and some proofs
taken in that case, including depositions of Dueber and of
Dalzell, the Dueber Company, on January 17, 1887, filed a
bill in equity against Dalzell and the Fahys Company, for the
specific performance of an oral contract of Dalzell to assign
to the Dueber Company the rights to obtain patents for his
inventions, and for an injunction against Dalzell and the Fahys
Company, and for further relief.

This bill contained the following allegations :

“That heretofore, to wit, prior to November 1, 1884, the
said defendant Dalzell was in the employment of your orator,
making and devising tools to be used in the construction of
watch cases ; that on or about said last-mentioned date, at the
request of said Dalzell, his wages were raised, in consideration
of a promise then made by said Dalzell to your orator that
In the future his services would be of great value in the devis-
ing and perfecting of such tools; that, in pursuance of said
Promise and contract, the said Dalzell continued in the employ
of your orator, and wholly at its expense, to devise and con-
struct various tools to be used in your orator’s watch-case
factory in the manufacture of various parts of watch cases;
that .said Dalzell was so employed for a great length of time,
to wit, a whole year, a large part of which time he was assisted
by various workmen employed and paid by your orator to assist
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him, the said Dalzell, in constructing such tools and in the
experiments incident thereto.”

“That subsequently thereto, and when said tools were com-
pleted, said Dalzell requested your orator to apply for letters
patent for the various inventions embodied in all of said tools,
for the use and benefit of your orator, representing to your
orator that he, said Dalzell, had made valuable discoveries and
inventions while engaged in designing and constructing said
tools, and further representing that, if your orator did not
secure the exclusive right to said inventions by letters patent,
in all probability some of the workmen employed at your
orator’s factory, who were familiar with the said inventions
and the construction of said tools, might go to some other and
rival watch-case company, and explain to it the construction
of such tools, and make similar tools for such other company,
in which case your orator would be without remedy.”

“That said Dalzell then and there, and as a further induce-
ment to your orator to have letters patent applied for for said
inventions, voluntarily offered to your orator that, if your
orator should permit him, Dalzell, to apply for letters patent,
and your orator pay all the expenses incident to obtaining
such letters patent, such letters patent might be taken for the
benefit of your orator, and that he, Dalzell, would not ask or
require any further or other consideration for said inventions
and such letters patent as might be granted thereon, which
proposition was then and there accepted by your orator, and
it was then fully agreed between said parties that said Dalzell
should immediately proceed, through a solicitor of his own
selection, to procure said patents for and in the name of your
orator, and that your orator should pay all bills that might be
presented by said Dalzell or such solicitor as might be selected
to attend to the business of procuring said patents.”

This bill further alleged that Dalzell did, in pursuance of
that agreement, select a solicitor and apply for the two patents
mentioned in the bill for an infringement, and three other
patents; that, when some of the patents had ¢ passed .for
issue,” the solicitor employed by Dalzell sent blank assigh
ments thereof to the Dueber Company with a request that
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Dalzell sign them, and thus transfer the legal title in the
inventions to the Dueber Company, and enable the patents
to be granted directly to it; that it exhibited these assign-
ments to Dalzell, and requested him to sign them; that Dal-
zell replied that he would postpone signing them until all the
patents had “passed for issue,” and would then sign all to-
gether, to all which the Dueber Company assented ; that the
Dueber Company paid all the fees and expenses necessary or
useful in obtaining the patents; but that Dalzell fraudulently
procured the patents to be granted to himself, and refused to
assign them to the Dueber Company, and, as that company
was informed and believed, conveyed, with the intention of
defrauding it, certain interests in and licenses under the patents
to the Fahys Company, with knowledge of the facts; and that
Dalzell and the Fahys Company confederated and conspired
to cheat and defraud the Dueber Company out of the patents,
and, in pursnance of their conspiracy, filed their bill aforesaid
against the Dueber Company. ,

Annexed to this bill was an affidavit of Dueber that he had
read it and knew the contents thereof, and that the same was
true of his own knowledge, except as to the matters therein
stated on information and belief, and that as to those matters
he believed it to be true.

To this bill answers were filed by Dalzell and the Fahys
Company, denying the material allegations; and a general
replication was filed to these answers.

By stipulation of the parties, the evidence taken in each
case was used in both. After a hearing on pleadings and
proofs, the Circuit Court dismissed the bill of Dalzell and the
Fahys Company ; and entered a decree against them, as prayed
for, upon the bill of the Dueber Company. 38 Fed. Rep. 597.
Dalzell and the Fahys Company appealed from each decree.

| 41["‘ J. E. Bowman and Mr. Edmund Wetmore for appel-
ants,

Mr. Jumes Moore for appellee.
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Mz. Justice GRray, after stating the substance of the plead-
ings and decrees, delivered the opinion of the court.

The more important of these cases, and the first to be con-
sidered, is the bill in equity of the Dueber Watch Case Manu-
facturing Company to compel specific performance by Dalzell
of an oral agreement, alleged to have been made by him while
in its employment, to assign to it the right to obtain patents
for his inventions in tools for making parts of watch cases.

An oral agreement for the sale and assignment of the right
to obtain a patent for an invention is not within the statute
of frauds, nor within section 4898 of the Revised Statutes re-
quiring assignments of patents to be in writing ; and may be
specifically enforced in equity, upon sufficient proof thereof.
Somerby v. Buntin, 118 Mass. 279 ; Gould v. Banks, 8 Wend.
562; Burr v. De la Vergne, 102 N. Y. 415; Blakeney v.
Goode, 30 Ohio St. 350.

But a manufacturing corporation, which has employed a
skilled workman, for a stated compensation, to take charge of
its works, and to devote his time and services to devising and
making improvements in articles there manufactured, is not
entitled to a conveyance of patents obtained for inventions
made by him while so employed, in the absence of express
agreement to that effect. Hapgood v. Hewitt, 119 U. 8. 226.

Upon the question whether such a contract was ever made
by Dalzell, as is alleged in the bill of the Dueber Company,
the testimony of Dalzell and of Dueber, the president ar}d
principal stockholder of the Dueber Company, is in irreconcil
able conflict. i

Dalzell was a skilled workman in the manufacture of various
parts of watch cases, and was employed by the Dueber Com:
pany, first for eight months as electroplater and gilder, and
then for a year in its tool factory, at wages of twenty-five
dollars a week, from February, 1883, until November, 1884,
and thenceforth at wages of thirty dollars a week, until J anu-
ary 19, 1886, when he left their employment, and immediately
entered the employment of the Fahys Company, and executed
to that company a license to use his patents.
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The matters principally relied on by the Dueber Company,
as proving the contract sought to be enforced, are a conversa-
tion between Dalzell and Dueber at the time of raising his
wages in November, 1884 ; another conversation between them
in the spring of 1885; and oral promises said to have been
made by Dalzell in the summer of 1885, to assign to the
Dueber Company his rights to obtain patents. It will be con-
venient to consider these matters successively.

The bill alleges that Dalzell’s wages were raised in Novem-
ber, 1884, at his request, “and in consideration of a promise
then made by said Dalzell to” the Dueber Company ¢ that in
the future his services would be of great value in the devis-
ing and perfecting of such tools,” and that, “in pursuance of
said promise and contract,” Dalzell continued in the company’s
employ, at its expense, and with the assistance of its workmen,
to devise and construct such tools.

Dueber’s whole testimony on this point appears in the fol-
lowing question and answer: “Qu. Please state the circum-
stances which induced your company to increase Mr. Dalzell’s
wages at the time they were increased. Ans. Mr. Dalzell
came to me in the office, and he says, ¢ Mr. Dueber, a year is
now up since I worked for you in this factory. I suppose you
are satisfied with the improvements I have made, and I have
come to have my wages raised, and I will show you that, if
you raise my wages, the improvements I will make this year
will justify you in doing so” I asked him what wages he
wanted ; he said ¢ thirty dollars per week,’ and he was paid
that until the time he left. When that year was up, nothing
was said about wages.”

This testimony tends to show no more than that Dalzell ex-
Pressed a confident belief that, if his wages should be raised,
the improvements which he would make during the coming
Jear would justify the increase. "It has no tendency to prove
any s_uch promise or contract as alleged in the bill, or any other
Promise or contract on Dalzell’s part. So far, therefore, no
Ic:;ntrac’c is proved, even if full credit is given to Dueber’s testi

ony,

As to what took place in the spring of 1885, the bill alleges

VOL. CXLIX—21
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that, subsequently to the aforesaid interview, “ and when said
tools were completed,” Dalzell requested the company to apply,
for its own use and benefit, for patents for inventions which he
represented that he had made “ while engaged in designing
and constructing said tools,” and which, he suggested, might,
if not secured by letters patent, be made known and ex-
plained by some of the workmen then employed there to rival
companies; and, as a further inducement to the company to
have such patents applied for, voluntarily offered, if the com-
pany would permit him to do so, and would pay all expenses
of obtaining patents, to apply therefor, for the benefit of the
company, and “not ask or require any further or other consid-
eration for said inventions and such letters patent as might be
granted thereon ;” and that this proposition was “then and
there accepted by” the company, and “it was then fully
agreed between said parties” that Dalzell should immediately
proceed, through a solicitor of his own selection, to procure
the patents in the name of the company, and the company
should pay the necessary expenses.

Upon this point, Dueber’s testimony was as follows : “Qu.
Who first suggested the idea of patenting these devices, and
when? Ans. Mr. Dalzell, in the spring of 1885. Qu. Please
state all that took place at that time. Ans. Mr. Dalzell came
to me and said, ¢ Mr. Dueber, we have got a very good thing
here; let us patent this for the benefit of the concern; we
have some men here, who ma<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>