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TELFENER «. RUSS.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
WESTERN DISTRICT OF TEXAS.

No. 320. "Argued April 22, 25, 1892. — Decided May 16, 1892.

Under the laws of Texas, for the purchase of a portion of its unappropri-
ated lands, an applicant could acquire no vested interest in the land ap-
plied for, that is, no legal title to 1it, until the purchase price was paid
and the patent of the State was issued to him; but he had the right to
complete the purchase and secure a patent within the prescribed period,
which right is designated in the decisions of the Supreme Court of the
State as a vested right that could not be defeated by subsequent legisla-
tion, and is a valuable right, which could be assigned.

The measure of damages for the breach of a contract for the sale of sucha
vested right by the purchaser is the difference between the contract price
and the saleable value of the property.

Tux court stated the case as follows:

On the 14th of July, 1879, the legislature of Texas passed
an act “ to provide for the sale of a portion of the unappro-
priated public lands of the State,” and the investment of the
proceeds. The following are the sections of the act which
bear upon this case :

“Sec. 2. That any person, firm or corporation, desiring to
purchase any of the unappropriated lands herein set apart and
reserved for sale, may do so by causing the tract or tracts
which such person, firm or corporation desire to purchase, to
be surveyed by the authorized public surveyor of the county
or district in which said land is situated.

“Szc. 8. It shall be the duty of the surveyor, to whom ap-
plication is made by responsible parties, to survey the lands
designated in said application within three months from the
date thereof, and within sixty days after said survey, to cer-
tify to, record and map the field-notes of said survey ; and he

- shall also, within the said sixty days, return to and file the
same in the general land office, as required by law in the
other cases.”
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“Sgc. 5. Within sixty days after the return to and filing in .
the general land office of the surveyor’s certificate, map, and
field-notes of the land desired to be purchased, it shall be the
right of the person, firm or corporation who has had the same
surveyed to pay or cause to be paid into the treasury of the
State the purchase money therefor at the rate of fifty cents |
per acre, and upon the presentation to the commissioner of
the general land office of the receipt of the state treasurer for
such purchase money, said commissioner shall issue to said
person, firm or corporation a patent for the tract or tracts of
land so conveyed and paid for.”

“Sgc. 7. It shall be the duty of the commissioner of the
general land office to give such general and specific instruc-
tions to the surveyors in relation to the survey of the public
lands under the provisions of this act as may best subserve all
interests of the State and carry into force and effect the intent
and purposes of this act.

“Sec. 8. After the survey of any of the public domain
authorized by this act, it shall not be lawful for any person to
file or locate upon the land so surveyed, and such file or loca-
tion shall be utterly null and void.

“Sec. 9. Should any applicant for the purchase of public
land fail, refuse or neglect to pay for the same at the rate of
fifty cents per acre within the time prescribed in section 5 of
this act, he shall forfeit all right thereto and shall not there-
after be allowed to purchase the same, but the land so sur-
veyed may be sold by the commissioner of the general land
office to any other person, firm or corporation who shall pay
into the treasury the purchase money therefor.”

An amendment of the act in 1881 extended its provisions to
unappropriated land in other counties than those originally
mentioned. On the 22d of January, 1883, both acts were re-
pealed. Whilst the first of these acts was in force the plain-
tiff below, the defendant in error here, claimed to have ac-
quired a valuable and transferable interest in a large body of
these lands, exceeding in extent a million of acres, and to have
sold the lands to the defendant below, Count Joseph Telfener,
at twenty-five cents an acre. To recover damages for breach
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of this alleged contract, and a supplementary contract of the
same date accompanying it, the present action was brought in
a state court of Texas.

The petition of the plaintiff, the first pleading in the action,
alleges that the plaintiff is a resident of Texas, and that the
defendant is not a resident of the State, but a transient person
then temporarily in the State of New York; that on the first
day of November the plaintiff was the sole owner of a certain
valuable, valid and transferable interest in the whole of a cer-
tain body of land containing, as subsequently ascertained by
survey, 1813 tracts of 640 acres each, being an aggregate of
1,160,320 acres, situated in the county of El Paso, in the State
of Texas, and forming part of what is known as the Pacific
reservation ; and that he had become such owner by comply-
ing with the requirements of the act of July 14, 1879, men-
tioned above and of the amendatory act of March 11, 1881
The petition then details the mode in which the plain-
tiff became such owner, namely, that during the month of
October, 1882, being a responsible party, and intending to
purchase the said body of land which was subject to sale
under the terms of the acts mentioned, he applied to the sur-
veyor of the county of El Paso for the purchase and survey of
the eighteen hundred and thirteen tracts, describing them by
metes and bounds as a whole; that he made the application
pursuant to the instructions of the commissioner of the gen-
eral land office of the State to the surveyors of the counties
and land districts containing lands subject to sale ; that the
application was filed and recorded in the office of the surveyor
in October, 1882 ; that, having thus made due application for
the purchase and survey of said lands, he was, on the first day
of November, 1882, about to have them surveyed into tracts
of 640 acres each, when the defendant, by his duly authorized
agents, applied to him to purchase his interest in the lands
thus acquired ; and that thereupon the plaintiff, not yet hav-
ing paid to the State of Texas the fifty cents per acre, to
which the State was entitled, and the defendant offering to
assume such payment and desiring simply to contract with
the plaintiff for the purchase and assignment of his right to
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purchase from the State, they entered into the contracts con-
tained in the exhibits annexed, marked M and N, which are
as follows :

« Exumsir M.

“Tge StATE oF TEXAS | o
County of Dallas,

“This contract and agreement entered into by and between
George W. Russ, of Dallas County, Texas, party of the first
part, and Count J. Telfener, party of the second part, this
first day of November, a.p. 1882, witnesseth as follows :

“ Whereas said Russ claims to have made application in
due form for the purchase of about one million acres of land,
more or less, in El Paso County, Texas, from the State of
Texas, under and by virtue of an act of the legislature of
Texas, approved July 14, 1879, providing for a sale of a
portion of the public lands of Texas at 50 cents per acre, and
the amendments to said act, said application having been
made in October, 1882, and duly filed in“the surveyor’s office
of El Paso County, at Ysleta; and whereas the said Count
Telfener is desirous of purchasing from said Russ all his
rights, titles, and interest under and by reason of such appli-
cation, provided it shall appear that such application has been
regularly made and filed in such manner as will, under the
terms of said law, entitle the said Russ to become the pur-
chaser of the said lands from the State of Texas; and in such
case has agreed and promised to pay to said Russ, as con-
sideration of his sale, transfer, and assignment of all his said
rights, titles, and interest, twenty-five cents per acre for each
and every acre of land covered by his said application, and
the said Russ has agreed and bound himself, in consideration
of said price and sum to be paid to him, to sell, transfer, and
assign unto the said Count Telfener all his rights, titles, and
inferest in said lands acquired by his application and files—

“In order, then, that the said contract of purchase and sale

and assignment may be effected the said parties agree as
follows :

“The said Count Telfener, for the purpose of ascertaining
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whether the said application for purchase has been regularly
and properly made as aforesaid and according to the provisions
of said law and the amount of land covered by or embraced
within such application, shall proceed at once and inspect the
records and files of the surveyor’s office of El Paso County,
at Ysleta, and the map of said county in said office. If it
shall be there shown that the said application and files thereof
have been regularly and properly made in such manner as
under the terms of said law would entitle the said Russ to
become the purchaser of said lands from the State of Texas,
the said parties shall ascertain, by reference to said application
and files and the maps of said county in said surveyor’s office
“and in the office of the Commissioner of the General Land
Office of the State of Austin, the number of acres approxi-
mately embraced in or covered by said application and files.
The number of acres being ascertained by approximation in
manner aforesaid, and said application having been found
good and regular as aforesaid, the said Count Telfener agrees
to pay to the said Russ in cash, in the city of Dallas or the
city of Austin, Texas, as said Russ shall prefer, ninety per
centum of the said purchase price so agreed upon as aforesaid
for the number of acres so ascertained approximately as afore-
said ; and the said Russ agrees and binds himself that upon
such payment being made he will execute and deliver to said
Count Telfener any and all deed or deeds or other instruments
that may be proper or necessary conveying, transferring, and
assigning unto the said Count Telfener all and singular the
rights, titles, and interests that the said Russ now has or may
be entitled to in and to said lands by reason of such application
and files, binding himself by covenant of warranty against_flll
persons claiming or to claim the same or any part thereof by,
through, or under him. Tt is understood, however, that the
said inspection, ascertainment of regularity of files, and of
the amount of land by approximation shall be completed on
or before the 15th day of November, 1882, and that the said
Count Telfener shall not be entitled to any delay beyond that
time for said purposes and for making the payment aforesaid.
“ After the transfer and assignment as aforesaid shall have
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been made by the said Russ the said Count Telfener shall
proceed, without delay, and have said lands surveyed and
platted, and the field-notes thereof returned and filed according
to the provisions of said law.

“ Upon the completion of said surveys and field-notes the
number of acres embraced in said lands so sold and transferred
shall be ascertained, and if the said sum so paid as aforesaid
by said Count Telfener shall not amount to the full purchase
price of twenty-five cents per acre for each and -every acre of
said land the deficit shall be paid at once in cash to said Russ
by the said Count Telfener in the city of Dallas, Texas, or at
Austin, Texas, as the said Russ may prefer.

“ Witness our hands this Ist day of November, 1882.

“Gro. W. Russ.
“J. TELFENER,
“By C. Baccarissg, Agt.
“Witness: Cuas. Frep. TUuokERr.
“ Wu. McGraIN.”

“ Exmisrr N.

“This contract and agreement entered into this 1st day of
November, 1882, by and between Count J. Telfener and G.
W. Russ, witnesseth as follows :

“Whereas the said parties have this day entered into a
contract providing for the sale and transfer by the said Russ
to the said Count Telfener of all the right, title, and interest
of the said Russ in a certain tract of about one million acres
of land in El Paso County, Texas, for the purchase of which
the said Russ has made application under and by virtue of
the act of the legislature of Texas approved July 14, 1879,
known as the 50-cent act; and whereas if said sale and
transfer shall be made as provided for by said contract it will
be necessary to complete the surveys of said land and file the
field-notes and maps thereof in the surveyor’s office of El
Paso County, Texas, and in the General Land Office at
Austin within the time required by the said law: Now, there-
fore, it is agreed by the said Russ that if the sale and transfer




528 OCTOBER TERM, 1891.

Statement of the Case.

shall be made under the said contract as aforesaid he will at
his own proper cost and expense make all the surveys, field-
notes, and maps of the said lands and file them in the office
of the surveyor of El Paso County and in the General Land
Office of the State, at Austin, in the manner and within the
time required by the provisions of the said law, and that he
will pay all the fees required to be paid for such patents as
shall be issued by the Commissioner of the General Land
Office for said lands to said Count Telfener, his heirs or
assigns, the said surveys, field-nofes, and maps to be correct,
and in consideration of said services and payments to be
rendered and paid by said Russ the said Count Telfener
agrees and binds himself to pay to said Russ in cash, at the
city of Dallas or Austin, Texas, the sum of five (5) cents per
acre for each and every acre so surveyed, platted, and returned
by him as aforesaid, said payment to be made as follows, viz.:
Three (3) cents per acre when the survey and field-notes shall
be completéd and one (1) cent per acre when the field-notes
shall be filed in the land office, and the balance when the
patents shall issue.
“ Witness our hands this 1st day of November, 1882.
“Gro. W. Russ.
“J. TELFENER,

“ By C. Baccarisse, 4gt.”

The petition alleges that by the contracts set forth the
plaintiff sold, and agreed to assign to the defendant, and the
defendant purchased and agreed to accept from the plaintiff,
at the price of twenty-five cents an acre, a conveyance of
plaintifP’s application to purchase of the State 1813 tracts of
land, being part of the Pacific reservation, and that at the
time the plaintiff was able and authorized to make the con-
tracts and to execute and deliver a proper and valid assign-
ment and transfer of his said application and of all his rights,
titles and interests thereunder to the defendant.

The petition also contains various allegations as to arrange-
ments made by the parties for ascertaining whether or not
the application of the plaintiff for the purchase of the lands had
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been regularly and properly made, and according to the provi-
sions of the laws of Texas, and among others that such con-
formity being shown as would entitle the plaintiff to become
the purchaser, the defendant agreed to pay him ninety per
cent of the purchase price stipulated. It also alleges the read-
iness of the plaintiff to fully comply with the contract and the
failure of the defendant in all things to comply with the same
on his part, to the damage of the plaintiff of four hundred
thousand dollars. Pl

The plaintiff therefore prayed judgment for the sum of
twenty-five cents per acre alleged to be due to him for said one
million one hundred sixty thousand three hundred and twenty
acres, and also for the sum of fifty-eight thousand and sixteen
dollars alleged to be due him on the supplementary contract
contained in Exhibit N, together with legal interest on both
sums, and for such further judgment and decree as on the
hearing might seem equitable and just.

The defendant appeared to the action, and for answer said :
First, that the petition was insufficient in law, wherefore he
prayed judgment ; second, that he denied all and singular the
allegations of the petition; and, third, that he denied that he
executed, by himself or agent, the instruments, or either of
them, annexed to the petition.

The case was subsequently, on application of the defendant,
removed from the state court to the Circuit Court of the
United States for the Western District of Texas, and there
the defendant had leave to file an amended answer, which
averred, 1st, that the petition was insufficient in law to require
him to answer it, upon which the judgment of the court was
prayed ; 2d, that the so-called Pacific reservation was not sub-
Ject to sale by the State of Texas; and, 3d, that if Baccarisse,
mentioned in the petition as the agent of the defendant, ever
had any authority to negotiate in regard to the purchase
of lands in Texas, it was merely as an employé under one
Wescott, and his employment was merely to inquire and
ascertain whether options or conditional contracts could be
obtained by which parties would agree to sell lands in that
State subject to the inspection and approval of an expert or

YOL. CXLV—34
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inspector sent out by a London syndicate for that purpose,
such contract not to be final and binding unless ratified by
the defendant after the approval of the expert; that the de-
fendant never knew, until shortly before the present suit was
instituted, that Baccarisse had attempted to execute any con-
tract, as set up in the petition ; and that he never authorized
him to make any contracts, nor ever approved or ratified any
made by him. This answer was again amended, by leave of
the court, by the addition of a fugther defence, in which the
defendant averred that if any such contract or contracts as
are referred to and exhibited with the petition, were entered
into by his authority or ratified by him, which is denied, the
same were without any consideration, or, if there was any
valid consideration therefor, the same failed in this, that the
law which permitted the purchase of the lands was repealed
before the steps required thereby to obtain title, or any vested
interest therein, could have been or were taken, and by reason
thereof all right, if any, which defendant acquired or could
have acquired under the contracts were lost to him.

The case was tried by the court with a jury. Among other
things, it was contended by the defendant that the plaintiff
had no assignable interest in the lands described, but the court,
of its own motion, charged the jury that if this were a rule
when nothing but an application had been filed, the Supreme
Court of the State had decided that, after surveys, a right did
attach which could not be divested by adverse legislation, and
that, in that case, all the surveys, excepting four mentioned,
were made before the first day of November, 1882, the date
of the contract of sale. To this ruling an exception was taken.
It was also contended that the plaintiff, even if the contracts
had been originally valid, had suffered no pecuniary damages
from their breach ; and the court was requested to charge the
jury that the measure of damages would be the difference
between twenty-five cents per acre, for as many acres as were
embraced in the plaintiff’s application to the county surveyor
to purchase, and the diminished market value below that figure
on the 15th of November, 1882; that no special damages could
be recovered unless they were alleged and proved, and as such
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damages had neither been alleged nor proved the jury should
find for the defendant ; but the court refused thus to charge,
and instructed the jury that if the contracts were made as
stated, and the plaintiff had complied with the laws of Texas
respecting the application for the lands, he was entitled to
recover twenty-five cents an acre for all the lands of which a
survey was made. To this ruling an exception was taken.
The jury found for the plaintiff in the sum of $384,809.38.
A remittitur of $400.38 having been made therefrom, judg-
ment was entered for the balance, namely, $384,409, the same
to draw interest at the rate of eight per cent per annum. To
review this judgment the case is brought here on writ of
error.

Mr. Robert G. Ingersoll for plaintiff in error. Mr. J. L.
Peeler was with him on the brief.

Mr. Jefferson Chandler and Mr. John J. Weed for defendant

n error.

Mz. Jusrice Fierp, after stating the case, delivered the
opinion of the court.

Two questions were presented for our consideration on the
argument of this case — 1st, whether the plaintiff below, the
defendant in error here, acquu'ed any ass1gnable interest in
the real property described in the contract upon which the
action is brought; 2d, assuming that he had an assignable
interest, whether the rule for the measure of damages for breach
of the contract for such interest by the defendant was correctly
stated to the jury by the court.

1. The State of Texas opened its unappropriated lands for
sale on the most liberal terms. Any person, firm or corporation
desiring to purchase any portion of the lands might do so by
applying to have the same surveyed by the authorized public
surveyor of the county or district in which it was situated. Tt
was made the duty of the surveyor to whom such application
was made by a responsible party, to survey the land desig-
nated, within three months thereafter, and within sixty days
after the survey to certify and record a map and field-notes of
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the survey, and return and file them in the General Land
Office of the State. Within sixty days after the return and
filing of these papers in the General Land Office it was the
right of the person, firm or corporation that had had the sur-
vey made to pay or cause to be paid into the treasury of the
State the purchase money at the rate of fifty cents per acre.
Upon presentation to the Commissioner of the General Land
Office of the receipt of the state treasurer of the purchase
money, the Commissioner was to issue to the person, firm or
corporation a patent for the tract or tracts surveyed and paid
for. And the statute declared that if any applicant for the
purchase of public land refused or neglected to pay for the
same at the rate of fifty cents per acre, within the time pre-
scribed in the 5th section, he should forfeit all rights thereto
and should not thereafter be allowed to purchase the same,
but the land surveyed might be sold by the Commissioner of
the General Land Office to any other person, firm or corpora-
tion that should pay into the treasury the purchase money
therefor.

It will thus be seen that an applicant, under the laws of
Texas, for the purchase of a portion of its unappropriated
lands, could acquire no vested interest in the land applied for,
that is, no legal title to it, until the purchase price was paid
and the patent of the State wasissued to him. If the price was
not paid within sixty days after the return to the General
Land Office of a map of the land desired and the field-notes
of its survey, he forfeited all right to the land, and was not
thereafter allowed to purchaseit. He had, however, the right
to complete the purchase and secure a patent within the
prescribed period, after the map and field-notes of the survey
were filed in the General Land Office, which is designated in
the decisions of the Supreme Court of the State as a vested
right that could not be defeated by subsequent legislation.
Whether this vested right for the limited period prescribed
was assignable to others without the consent of the state
authorities, neither the statutes of the State nor the decisions
of its courts inform us definitely. It would seem that if 2
right to purchase land for however short a period is vested in
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one, it is a valuable right, and is, in that sense, property, and
in the absence of express prohibition would be therefore as-
signable. Such is apparently the import of language used
by the Supreme Court of the State in some of its decisions.
White v. Martin, 66 Texas, 340 ; Jumbo Catile Co. v. Bacon,
79 Texas, 5.

In this case the purchase price of the land applied for by
the plaintiff was never paid or tendered to the State by him,
and on January 22, 1883, both of the laws of Texas — that of
July 14, 1879, and that of March 11, 1881, were repealed.
But it is contended that previous to such repeal he had ac-
quired a right to complete the purchase of the land by pay-
ing its price and thus obtaining a patent for it, and while
possessing that right the alleged contract was made with the
defendant for its sale to him.

2. We will not, however, rest our decision upon the assigna-
bility of the right to purchase alleged to have been thus
made, without the assent of the state authorities, as there is
another and clear ground for the disposition of the case, in
the instruction of the court to the jury upon the measure of
damages for the alleged breach of the contract, which was
that, if the contract was made as stated, and the plaintiff had
complied with the laws of Texas respecting the application
for the land, he was entitled to recover of the defendant
twenty-five cents an acre — the full contract price — for all
the land of which a survey was made. In this instruction the
Circuit Court erred.

Assuming that the plaintiff had acquired a vested right to
complete the proceedings for the purchase of the land desired,
and to secure a patent for it, and that such right was not
personal to him but was transferable to another without the
assent of the state authorities, he did not show that he had
suffered any damages by the failure of the defendant to com-
ply with the contract for the right to purchase the land. On
the 15th of November he possessed all the right to the land
which he ever possessed, and, assuming thafc the defendant
then failed to make the payment which he had agreed to
make, all the damages suffered by the plaintiff was the dif-
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ference between the value of the right, as stipulated to be
paid, and the amount which could then have been obtained
on its sale. The measure of damages for breach of a con-
tract of sale of land by the purchaser is the difference be-
tween the contract price and the salable value of the property.
That is the rule laid down by the Supreme Court of Texas in
HKempner v. Heidenheimer, 65 Texas, 587. That court also
adds that the salable value “may be fixed by a fair resale,
after notice to the party to be bound by the price as the
value, within a reasonable time after the breach.” In that
case it was also held that, where no sale was made, the
plaintiff was only entitled to recover the difference between
the market value at the date of the defendant’s breach and
the price he had agreed to pay, and that the duty devolved
upon the plaintiff to establish these factors in the measure of
damages. The same rule as to the measure of damages upon
a breach of a contract for the sale of lands was held to be the
proper one by the Supreme Court of Massachusetts in O/l
Colony Railroad v. Evans, 6 Gray, 25, 36, after considering
numerous authorities on the subject. A similar rule prevails
in Pennsylvania. Bowser v. Cessna, 62 Penn. St. 148, 151
The same rule must apply where the contract is not for the
land but for a right to purchase the land. The measure of
damages must be the difference between the contract price
and the salable value of the right when payment was to be
made.

In the present case no evidence was produced to show the
value on the 15th of November of the right of the plaintift
which he had sold to the defendant, nor was there any evi-
dence produced as to the amount for which he could have
sold to others that right; there was no evidence, therefore,
for the estimate of damages at that time upon which the
jury could have based a verdict. If anything could then
have been obtained from the sale of that right, and the con-
tract had been valid and binding, it was the duty of the
plaintiff to make the sale when the defendant defaulted in
his contract, and thus to have subjected him to as little loss
as practicable. DBut no such sale was attempted, and no evi-
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dence was offered as to the value of the supposed right sold,
and consequently no foundation laid for any recovery.

1t follows that the judgment must be reversed, and the cause
remanded, with directions to the court below to grant a
new trial, and to take further proceedings in accordance
with this opinion.

BARDON ». NORTHERN PACIFIC RAILROAD
COMPANY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE WESTERN DISTRICT OF WISCONSIN.

No. 343. Argued April 27, 28, 1892, — Decided May 16, 1892.

Land which, at the time of the grant of July 2, 1864, 13 Stat. 365, c. 217, of
public lands to the Northern Pacific Railroad Company, was segregated
from the public lands within the limits of the grant by reason of a prior
preémption claim to it, did not, by the cancellation of the preémption right
before the location of the grant pass to the company, but remained part
of the public lands of the United States, subject to be acquired by a sub-
sequent preémption settlement followed up to acquisition of title.

Ix Equiry. "Phe case is stated in the opinion.

Mr. John B. Senborn and Mr. William F. Vilas for ap-
pellant.

Mr. James MeNaught (with whom were Mr. F. M. Dudley,
Mr. A. H. Garland and Mr. H. J. May on the brief) for
appellee.

Mg. Jusrtice Fiewp delivered the opinion of the court.

The plaintiff, the Northern Pacific Railroad Company, a
corporation organized under the act of Congress of July 2,
1864, 13 Stat. 365, c. 217, entitled “ An act granting lands to
aid in the construction of a railroad and telegraph line from
Lake Superior to Puget’s Sound on the Pacific coast by the
northern route,” and having its principal places of business
in the eity of New York, in the State of New York, and in
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