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bustible feature involved nothing that was new in its use or 
method of application.

The utmost that can be said for Cowles is that he produced 
a somewhat more perfect article than Holmes, but as was said 
by this court in Smith v. Michols, 21 Wall. 112, 119, “a mere 
carrying forward, or new or more extended application of the 
original thought, a change only in form, proportions or degree, 
the substitution of equivalents, doing substantially the same 
thing in the same way by substantially the same means with 
better results, is not such invention as will sustain a patent.” 
It was held in this case that where a textile fabric, having a 
certain substantial construction, and possessing essential prop-
erties, had been long known and in use, a patent was void 
when all that distinguished the new fabric was higher finish, 
greater beauty of surface, the result of greater tightness of 
weaving, and due to the observation or skill of the workman, 
or to the perfection of the machinery employed. See also 
Morris v. McMillin, 112 U. S. 244; Busell Trimmer Co. v. 
Stevens, 137 U. S. 423, and cases cited.

The decree of the Circuit Court is, therefore,
Affirmed.

Mr . Justice  Fiel d  dissented.

LARKIN v. UPTON.

ERROR TO THE SUPREME COURT OF THE TERRITORY OF MONTANA.

No. 175. Argued March 1, 1892. — Decided March 14, 1892.

Where special findings are irreconcilable with a general verdict, the former 
control the latter.

If the findings are fairly susceptible of two constructions, the one uphold-
ing and the other overthrowing the general verdict, the former will be 
accepted as the true construction.

The top or apex of a vein must be within the boundaries of the claim, in 
pr48r to enable the locator to perfect his location and obtain title; but
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this apex is not necessarily a point, but oiten a line of great length, and 
if a portion of it is found within the limits of a claim, that is sufficient 
discovery to entitle the locator to obtain title.

Prior  to March, 1882, plaintiffs in error, defendants below, 
filed their application in the United States land office at 
Helena, Montana, for a patent to the Smelter lode claim. 
Defendants in error, plaintiffs below, “ ad versed,” claiming as 
owners of a conflicting location, called the Comanche lode 
claim, and thereafter commenced this action in the District 
Court of the Second Judicial District of the Territory of Mon-
tana to determine the right of possession to the disputed terri-
tory, an area, as alleged, of seven and seventy-nine one-hun-
dredths acres. There were two trials in the District Court, 
in each of which the verdict and judgment were' in favor of 
the plaintiffs. The first judgment was reversed by the Su-
preme Court of the Territory, and a new trial ordered. 
5 Montana, 600. The second judgment was affirmed by that 
court, 7 Montana, 449, which judgment of affirmance was 
brought to this court by writ of error.

W. M. Stewart (with whom was JZk J/. Kirkpatrick 
on the brief) for plaintiffs in error.

JZ?. S. S. Burdett and JZ?. IF. IF. Dixon (with whom was 
JZ?. JZ". F. Morris on the brief) for defendants in error.

Mr . Just ice  Brewer  delivered the opinion of the court.

The first judgment was reversed by the Supreme Court of 
the Territory, on the ground that there had been no discovery 
of a vein or lode within the Comanche territory at the time 
of the location of that claim. Immediately north of the Co-
manche was the Shannon claim, which at the time of the 
commencement of this suit had been surveyed and patented; 
and it appears from the opinion of the Supreme Court, that 
at the first trial the testimony showed that the discovery 
shaft of the Comanche was wholly within the limits and bounda-
ries of the Shannon claim. The contest at the second trial was 
as to the position of that discovery shaft and of the apex of



LARKIN v. UPTON. 21

Opinion of the Court.

the vein disclosed by it. Unquestionably if not on the boundary 
line between the Comanche and Shannon claims, the shaft was 
very close to it. The testimony of the defendants tended to 
show that it was wholly on the Shannon claim; that of the 
plaintiffs, that it was partly on both claims, extending some 
19 inches in width into the Comanche claim, and that the apex 
of the vein was within the limits of these 19 inches.

The jury returned a general verdict for the plaintiffs, and 
also made certain findings of fact at the instance of the re-
spective parties. It is doubtless true that where special find-
ings are irreconcilable with a general verdict, the former con-
trol the latter; and upon this rule plaintiffs in error rely for a 
reversal. It is also true that if the findings are fairly suscep-
tible of two constructions, one upholding and the other over-
throwing the general verdict, the former will be accepted as 
the true construction, because it will not be presumed that the 
jury had different intentions in the findings and in the verdict. 
St. Louis cfe San Francisco Railway Co. v. Ritz, 33 Kansas, 
404. So that if the meaning of these findings be doubtful, we 
should adopt that which conforms to and upholds the verdict.

It is unquestioned law that the top or apex of a vein must 
be within the boundaries of the claim in order to enable the 
locator to perfect his location and obtain title. Turning to 
the findings, these three are all that "are pertinent to this ques-
tion— two in response to interrogatories submitted by the 
plaintiffs, and the other to one submitted by the defendants:

“ 1st. Did the locators of the Comanche lode claim, prior 
to the location of said claim, discover in the shaft claimed by 
them as discovery shaft a vein or crevice of quartz or ore, with 
at least one well-defined wall on a lode or vein of rock in 
place bearing gold, silver or other valuable mineral deposits ?

“Answer. Yes.
“ 2d. If your answer to the foregoing interrogatory be ‘ yes,’ 

then answer: Was any part of such vein or lode discovered 
by the locators of said Comanche claim at the point of dis-
covery, south of the south boundary line of the Shannon lode 
claim as patented and within the limits of the said Comanche 
lode claim as located ?
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“ Answer. Yes.”
“1st. If the jury find that the locators of the Comanche 

lode claim discovered a vein in the hole or shaft claimed as the 
Comanche discovery, then the jury will answer: Was the top 
or apex of such vein within the limits of the Shannon claim 
as patented ?

“ Answer. No.”
We fail to see any conflict between these findings and the 

general verdict. They show that within the discovery shaft 
a vein was disclosed, and that the top or apex of such vein 
was not within the limits of the Shannon claim. It follows, 
of course, that it must have been within the Comanche claim, 
and that was sufficient to sustain the location. It is said that 
the second finding, which is to the effect that a part of such 
vein or lode was south of the boundary line and within the 
limits of the Comanche claim, carries with it the implication 
that part was north of that boundary and within the Shannon 
claim; that as the testimony shows that the general direction 
of the dip was southward, and only a part of the vein or lode 
was within the Comanche claim, the apex of this vein was 
necessarily within the Shannon claim. But it is distinctly 
found that the top or apex was not within the limits of the 
Shannon claim; and because the jury responded “ yes ” to a 
question as to whether a part of this vein was within the 
Comanche claim, it does not follow that they would have 
responded “ no ” if the question had been whether all of the 
vein was within the Comanche territory. Doubtless the form 
of this question was adopted by counsel for plaintiffs in view 
of the conflict as to the boundary line; but it is not fair to 
infer from the mere form that the jury meant to find, or 
would have found, if the distinct inquiry had been presented 
to them, that any portion of the vein was within the Shannon 
territory. It would be a strained inference from the facts as 
found, that any portion of the vein, from its apex downward, 
at least so far as disclosed in the discovery shaft, was north of 
the boundary line within the limits of the Shannon claim. 
There is, therefore, ho conflict between the findings and the 
verdict, and there was ample testimony to sustain both.
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Counsel for plaintiffs in error insists that under the instruc-
tions the jury might have found for the plaintiffs, if any por-
tion of the apex was within the Comanche territory, and in 
support thereof refers to this instruction:

“ 8. (Given.) The apex of a vein or lode is the highest point 
thereof, and may be at the surface of the ground or at any 
point below the surface. When the vein or lode does not crop 
out, but is what is called a blind vein or lode, the apex thereof 
would necessarily be below the surface of the ground; and in 
this case you are instructed that if the locators of the Comanche 
lode vein, at the time of the location thereof, found, or if, from 
the work done by others prior thereto, they could see, at any 
point within the limits of said location, a lode or vein the top 
or apex of which was within the said lines of their location, 
then, in such case, they made a discovery of a lode or vein 
such as the law requires to be made to entitle them to locate 
the ground, and it is wholly immaterial as to the amount or 
quantity of such vein or lode which may have been found 
within the limits of their said location; any amount of it 
would suffice, however small, either as to the amount of the 
vein or its apex within the limits of the said location.”

While the giving of this instruction was at the trial excepted 
to, error has not been here assigned thereon, and with one 
construction, at least, of its language it is undoubtedly correct. 
The apex of a vein is not necessarily a point, but often a line 
of great length. Any portion of the apex on the course or 
strike of the vein found within the limits of a claim is suffi-
cient discovery to entitle the locator to obtain title; for while 
the owner of a vein may follow it in its descent into another’s 
territory beyond his own side lines, he cannot beyond his end 
lines, and the vein beyond those end lines is subject to further 
discovery and appropriation. That such was the understand-
ing by the jury of the instruction and such the fact in this 
case is evident from the findings. Indeed, it would seem from 
some of the testimony that the course or strike of this vein 
was not exactly along the boundary line between the Co-
manche and the Shannon, but varying somewhat therefrom; 
hence the apex, in its full width and with some portions of its
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length, might be found in each claim, and so discovered justify 
the discoverer in obtaining title to each.

We see no error in the proceedings, and the judgment will be
Affirmed.

UNITED STATES u WILSON.

APPEAL FROM THE COURT OF CLAIMS.

Ko. 1157. Argued January 26,1892. — Decided March 14, 1892.

Under the act of March 3, 1883, “ to adjust the salaries of postmasters,” 
22 Stat. 600, c. 142, a postmaster who is assigned by the Postmaster 
General to the third class, at a designated salary, from a designated 
date, is entitled, if he performs the duties of the office, to compensation 
at the rate of that salary, from that date, without regard to his appoint-
ment by the President and confirmation by the Senate.

The  case is stated in the opinion.

J/r. Assistant Attorney General Parker for appellant.

ATr. Harvey Spalding for appellee.

Mr . Justic e  Lamar  delivered the opinion of the court.

This was an action in the Court of Claims by a late post-
master of Chadron, Nebraska, to recover an alleged balance 
of salary claimed to be due.

The material facts are these: The claimant was a fourth-
class postmaster, duly appointed and qualified, at Chadron, 
Nebraska, from July 1, 1885, to January 25, 1887. When he 
was first appointed the salary of the office was $1000 a year; 
and it continued at that figure until October 1, 1886, when, 
by an order of the Postmaster General, issued a few days pre-
viously, the office was assigned to the third class, and the 
salary was increased to $1600 a year. Although the office
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