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CASES ADJUDGED

IN THE

SUPREME COURT OF THE UNITED STATES,

AT

OCTOBER TERM, 1891.
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@) -
SPARHAWK ¢ YERKES,
23 ol o
SPARHAWK %&OKLEY.

Q"

AN
APPEALS FROM THE CIRGUIT q_&fIRT OF THE UNITED STATES FOR

THE EASTERN L RICT OF PENNSYLVANIA.
o OU

Nos. 56, 57. Argued October 28, 1891, — Decided December 7, 1891.

In December, 1871, Y., who was a member of the stock exchanges in New
York and in Philadelphia, was declared to be a bankrupt. At that time
his seat in the New York Exchange was worth about $4000, and the other
about $2000. By the rules of each, membership, in case of failure, was
suspended until settlement with its members who were creditors, and
the seat in each was liable to be sold and the proceeds applied to the
payment of the debts of such of its nfembers. At the time of his failure
the indebtedness of Y. to members of the New York Exchange amounted
to about $8500, and to members of the Philadelphia Exchange to nearly
$22,000. The assignees notified each exchange of their appointment, but
took no steps to adjust the debts or to acquire the seats, which were
appraised as of no value. Within two years Y. notified them that assess-
ments on the seats were overdue. They told him he was the proper
party to pay them, and that what he might pay would be recognized as
properly to be refunded, in case the seats should be sold by them. Y.
was discharged in bankruptcy in 1873. From his private means he paid
all assessments overdue and from time to time maturing, and eventually
settled with all the creditor members. Such members had proved their
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debts against his estate in bankruptcy, and in the several settlements he
had the benefit of the dividends (28 per cent) paid by the assignees.
Having thus settled all such debts he was, in June, 1883, reinstated in his
membership in the Philadelphia board, and in December, 1883, in his
membership in the New York board. At that time the value of the Phila-
delphia seat was about $6000, and of the New York seat about $20,000. In
November, 1885, the assignees filed bills against Y. and each board, to have
these memberships decreed to be assets of the bankrupt’s estate. Held,
(1) That the assignees must be deemed to have elected not to accept
these rights as property of the estate;
(2) That Y. was not their trustee in expending his own money to give
value to a property which was worthless and abandoned ;
(3) That the assignees could not be permitted to avail themselves of the
result of his action, or to take the property to work out a return
of the dividends paid to these particular creditors.

Tue court stated the case as follows:

Charles T. Yerkes, Jr., made a voluntary assignment for the
benefit of creditors to Joseph M. Pile, October 21, 1871. On
December 13, 1871, he was adjudicated a bankrupt in the Dis-
trict Court of the United States for the Eastern District of
Pennsylvania, on a creditors’ petition, filed November 10,
1871, and appellants were appointed his assignees, January 12,
and the assignment of the bankrupt estate was duly made to
them, January 24, 1872. In February, 1872, the bankruptcy
court directed a transfer by Pile of the estate unadministered
by him to the bankrupt’s assignees, and this was subsequently
executed and delivered.

Ninety-nine creditors proved debts in the aggregate sum of
$829,198.45, upon which dividends were declared and paid as
follows: July 19, 1872, ten per cent; May 12, 1873, nine per
cent; April 5, 1878, eight per cent; and January 30, 1880,
one per cent.

At the time of the adjudication Yerkes was a member of
the New York and Philadelphia Stock Exchanges, which, it
is conceded, were unincorporated associations. These mem-
berships were included in the schedules filed in the bank-
ruptcy proceedings, and therein stated to be “of no specific
value,” and in the inventory and appraisment of the estate
subsequently made they were appraised as of no value. The
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Philadelphia membership was then worth not over $2000 and
the New York membership about $4000, but the bankrupt
was indebted to members of the Philadelphia Stock Exchange
in the sum of $21,842.11, and to members of the New York
Stock Exchange in the sum of $8522.99, and under the rules
of both associations membership was suspended until settle-
ment with creditors, and, unless settlements were made as pro-
vided, the seats were to be sold and the proceeds divided
among the creditor members. The assignees sent to the asso-
ciations notice of their appointment, in January, 1872, and an
additional notice to the New York Exchange, in May, 1873,
stating that it was their duty to realize the value of the seat,
and asking the president to indicate what form, if any, was
prescribed by the rules for transfer or sale. They also ad-
dressed a communication to the Philadelphia board, and per-
haps to both, in November, 1883.

At some time within two years after the assignment, Yerkes
brought to the assignees a notice of an assessment or charge due
to one of the associations on account of the membership, and
asked them what they were going to do about its payment;
they answered that as the claim had been made upon him,
they thought he was the proper party to pay it, and that any-
thing he paid would be recognized as properly to be refunded
out of anything the assignees might realize for the seats.

On October 3, 1873, the bankrupt was discharged. In
1876 Hyde v. Woods, 94 U. 8. 523, was decided, sustaining
the validity of rules of stock exchanges providing for the
application of the proceeds of sales of memberships to the
debts due by members, which the assignees in these cases had
previously been advised by counsel was the law. As testified
by one of the assignees, they had not the slighest expectation
of paying dividends aggregating over thirty-five per cent, and
did not suppose that they could realize anything from the
Philadelphia seat, because the indebtedness of the bankrupt
to its members was largely in excess of its value, and of any
dividend they expected his estate would pay (which was also
true of the New York seat) ; they supposed Hyde v. Woods
ruled the New York as well as the Philadelphia case, and
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were instructed by counsel that the seats could not be made
available so long as they were encumbered with an indebted-
ness to members of the guilds to which Mr. Yerkes belonged;
and they did not propose to take any steps until they learned,
in the fall of 1883, of Judge McKennan’s decision, announced
the 28th of the preceding March, in /n re Werder, 15 Fed.
Rep. 789.

Yerkes testified to several conversations, in which it was gen-
erally conceded by the assignees that they had no rights in the
memberships, and that he had no idea that they ever expected
to make such claim; while one of the assignees said that
after the decision in //yde v. Woods there was a conversation
between Yerkes and them, in which it was admitted, that, for
the time being, their proceedings were suspended as to fur-
ther action, but that they never withdrew the claim.

From 1871 to 1876 the assignees took no steps to compel a
conveyance or sale of the seats, and assumed no liability or
responsibility for the assessments and charges, nor did they
for eight years thereafter. In the meantime, Yerkes by per-
sonal solicitation persuaded the members of the associations
to withhold for his personal benefit any demand for a sale.
He paid from year to year the periodical assessments, and also
either in money out of his own earnings or in services, the
debts due the menibers, which debts had been reduced by the
dividends paid by the estate. On June 18, 1883, the bank-
rupt was reélected to membership in the Philadelphia Ex-
change, and on December 27, 1883, to membership in the New
York Exchange, having made his settlements some time before.
The value of the seats in both exchanges increased consider-
ably in the lapse of time. In the New York board the value
increased to some $20,000 in 1883, and in the Philadelphia
board to about $6000 in the same year. Subsequently the
New York seats rose in value to between thirty and thirty-
four thousand dollars and the Philadelphia seats to between
five and eight thousand dollars. As has been stated, by the
rules of the exchanges, insolvency of a member or a failure to
fulfil his contracts (bankruptcy being also specifically named
in the Philadelphia rules), in effect worked suspension of mem-
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bership, and there was a provision for the sale of seats after
one year, on failure of the suspended member to settle with
his creditors. In the rules of the New York board there was
a provision for an extension of the time for settlement. Under
both sets of rules a suspended member might be reinstated if
the governing committee reported favorably upon his applica-
tion. On April 28, 1884, the assignees presented a petition
in the bankruptey court for the sale of the memberships, which
was dismissed, and on November 14, 1885, filed two bills in
equity to accomplish the same purpose against the bankrupt
and members of the New York and Philadelphia’ boards.
The bills prayed that it might be decreed that the member-
ships were assets of the bankrupt’s estate and vested in the
complainants as his assignees; that they be sold and complain-
ants’ vendees admitted to membership in place of Yerkes;
that if the court should determine that Yerkes was entitled to
be reimbursed for any moneys paid by him for or on account
of the memberships, such reimbursement should be decreed out
of the proceeds of the sale, or if it should be determined that
Yerkes was entitled to retain the memberships, he be orderéd
to account for the market value of the same and to pay com-
plainants such amounts as they had paid as dividends upon the
debts owed by Yerkes to his fellow-members of the association
at the time of his insolvency and bankruptey.

The cases were brought to issue, evidence taken, and a rnas-
ter’s report made, to which exceptions were filed and hearing
had thereon. The master (Mason) held that, by virtue of the
assignment in bankruptcy, the assignees’ rights in this peculiar
property in these memberships were to settle and arrange the
bankrupt’s affairs to the satisfaction of -his creditors, members
of the associations, and having made satisfactory proof of set-
tlement, to apply for readmission, which could be obtained
Wwith the consent of two-thirds of the governing committee in
New York and of at least fourteen out of eighteen in Phila-
delphia, or, if they failed to effect a settlement in one year,
then to have the memberships sold and the proceeds paid pro
rata to the bankrupt’s creditors in the exchanges; that the
assignees exercised neither of these rights, and the member
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ships to which, ten years after his discharge, the bankrupt was
again admitted constituted in effect after-acquired property;
that there was no assumption of original rights de jure; and
that the lapse of time was fatal to the assignees’ claim, partic-
ularly in view of the section of the bankrupt law as to the
limitation of actions.

The exceptions to the master’s report were overruled, and
the Circuit Court dismissed the bills upon the ground of laches.
From these decrees appeals were prosecuted to this court.

Mr. Wayne McVeagh for appellants.

I. Yerkes, in dealing with his fellow-members of the stock
exchanges, and in procuring his personal reinstatement to the
seats from which he had been suspended, acted in effect as
agent or trustee for the assignees and the body of his cred-
itors, and his acquisition of the seats enured to their benefit.

Section 5046 of the Revised Statutes amounts to a plain
statutory declaration that the title to these seats, subject to
the claims of the members of the boards, vested in the as-
signees. “ Assignees’ duties relate chiefly to unsecured credi-
tors.” Mr. Chief Justice Waite, in McHenry v. La Société
Frangaise & Epargnes, 95 U. 8. 58.  “The leading purpose of
the bankrupt law is to secure an equal distribution of the
bankrupt’s property among his creditors.” Mr. Justice Davis
in Avery v. Hackley, 20 Wall. 407, 413. Speedy distribution
is second in importance to equality of distribution. Mr. Jus-
tice Miller in Baily v. Glover, 21 Wall. 342. “Equal distribu-
tion of the property of the bankrupt pro rate is the main
purpose which the Bankrupt Act seeks to accomplish.” Mr.
Justice Clifford, in Buchanan v. Smith, 16 Wall. 277, 301;
Wager v. Hall, 16 Wall. 584, 601; Merchants Nat. Bank v.
Cook, 95 U. S. 342. “ And fraud upon the equality of right
among creditors of the bankrupt is committed when proof of
debt is made by a secured creditor without mentioning lien.”
Bennett, J., in Starks v. Curd, 88 Kentucky, 164.

That a stock exchange seat is property or estate within the
statute, and that it passes to assignees in bankruptey, has been
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already decided by this court. Hyde v. Woods, 94 U. S. 528.
See also In re Warder, 10 Fed. Rep. 275 5 In re Werder, 15 Fed.
Rep. 7189 ; Powell v. Waldron, 89 N. Y. 828 ; Grocers’ Bank v.
Murphy, 60 How. Pr. 426 ; Clute v. Loveland, 68 California,
954 ; Habenicht v. Lissak, 78 California, 851.

So far as the payment of money was a redemption, the fact
was that the assignees furnished more money to redeem the
New York seat ; the only money paid by Yerkes to New York
Stock Exchange creditors being, as he states, $643.59, while
the assignees paid in dividends to them $2263.29. It is sub-
mitted that the claim is no more meritorious as against the
assignees who had not disclaimed title, than would be the
claim of any third person who might have paid off the debts
due the members of the stock exchanges, and then, had the
rules of the exchanges permitted, procured his admission to
the suspended memberships without a formal sale and pur-
chase of the seats.

Suit by a bankrupt (or even possession by him) is protected
only until intervention and claim by the assignee. Coken v.
Mitchell, 25 Q. B. D. 262 ; Thatcher v. Rockwell, 105 U. S. 467 ;
Hill v. Harding, 131 U. S. App. cc. Indeed, the title of a
stranger voluntarily redeeming such seats would be better
than Yerkes’s, for the former would be free from the objection
fatal to Yerkes’s claims that his trust relation to the estate
forbade him from reaping an advantage at the expense of his
creditors.

The provisions of the Bankrupt Act of 1867 all show the
bankrupt to be charged with the duty of disclosure and deliv-
ery of his property to the assignees. See sections 5110, 5083 ;
and Means v. Dowd, 128 U. 8. 278 ; Peters v. Bain, 133 U. 8.
670.  Sec. 5051 provides “that the debtor shall . . . at
the request of the assignee and at the expense of the estate,
make and execute any instrument, deeds and writings which
may be proper to enable the assignee fo possess himself fully
of all the assets of the bankrupt.” This provision is without
any limitation of time.

A principle applies similar to that which forbids a technical
trustee purchasing at his own sale, or those having confidential
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relations in respect to property from reaping an advantage in
dealing with it. The rule which discountenances such trans-
actions rests on the moral obligation to refrain from placing
one’s self in relations which, ordinarily, excite a conflict
between self interest and integrity. Mickaud v. Girod, 4
How. 503; Van Epps v. Van Epps, 9 Paige, 237; Ringo v.
Binns, 10 Pet. 269; Bennett v. Austin, 81 N. Y. 808; Schren-
keisen v. Miller, 9 Ben. 555 Hoampton v. Rause, 22 Wall. 263.

The action of the bankrupt in seeking to possess himself of
the property in these seats assumed the existence of some
right to them remaining in him after the assignment to the
assignees. But it is very clear that he had no possible claim
upon it or right to deal with it. A bankrupt debtor after
assignment has only a right to the surplus, or rather a hope or
expectation of such right after the debts are paid. Zz parte
Sheffield, 10 Ch. D. 434 ; Bartlett v. Teah, 1 Fed. Rep. 768.

It is insisted, therefore, that with the plain letter of the
statute vesting title in the assignees, with the duty devolving
upon the bankrupt of permitting the assignees to realize for
his creditors everything possible out of the estate assigned to
them, and with no plain and unmistakable refusal by them to
appropriate these specific properties, this bankrupt was not
entitled either at law or in equity to redeem the seats in
question and hold them and their emoluments against the
assignees.

There was absolutely no evidence to warrant the assump-
tion by the master reporting as register that the assignees
took only a ¢ suspended membership;” that is, that the mem-
berships were suspended before the rights of the assignees
attached thereto. The position is unsound because there is
nothing in the nature of a stock exchange seat which justifies
it. The fact that the privileges of the seat are suspended upon
insolvency, does not abolish the property in it. It does not
become annihilated ; it does not go to the exchange or to the
other members. The seat retains its identity, and upon the
continuance of the insolvency is sold under the rules as a
distinct thing, and the purchaser takes that particular property,
and, when elected, exercises the privileges accompanying it.
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The master assumed that its character was given to it by
the incident of an election or reélection or restoration to
membership being necessary in order to give the possessor of
the thing all the privileges attaching to it. Instead of this
being the fact, its character is given to it by its position as
property, and the rules of the organization as to election to
membership are strictly subsidiary. If the master’s position
were correct that the reinstatement to membership must be
made within the times prescribed by the rules, or be lost, there
would be an annihilation of membership on failure of the
owner to claim it. But that this is not the case is shown by
the rule which provides for sale of the seat, and payment out
of the proceeds (1) of the debts of members, and (2) to the
owner.

The right to readmission to the privileges of a stock exchange
seat is very analogous to the right of renewal of a lease. It
is held that this right is an essential part of the property of
an expiring lease, and an assignee for creditors cannot be
deprived of it by the bankrupt, or the bankrupt’s vendee, pro-
curing a new lease in his own name after bankruptcy. Jones
v. Slauson, 33 Fed. Rep. 632. '

Even where there is no covenant to renew, but merely an
expectancy of renewal based upon occupancy of the premises,
and where actual renewal depends upon the favor of the
lessor, the property in the new lease attaches to the old lease
and belongs to the owner of the latter. Phyfe v. Wardell,
5 Paige, 268; 8. C. 28 Am. .Dec. 430; Gibbes v. Jenkins, 3
Sandf. Ch. 1305 Mitchell v. Reed, 84 N. Y. 556.

The master’s conception of a membership obtained by re-
admission as distinct from a suspended membership, is purely
of an academic and metaphysical character. It finds no basis
in the facts proven, or the law governing, as to the nature of
a stock exchange seat. It was evidently suggested by way
of argument to sustain the remaining and principal grounds
upon which the cases were determined.

II. As to the assignees’ abandonment of their title. Tt is
well understood to be the law that assignees in bankruptcy
are not bound to accept property of an onerous or unprofitable
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character. American File Company v. Garrett, 110 U. S
288, 295. The master and the court were too quick to assume,
notwithstanding the evidence, that the present were proper
cases for applying this law, and for holding that the assignees
had, as matter of fact, abandoned this property, and had there-
fore no further claim upon it.

But it is settled law that merely leaving a pledge in the
hands of a pledgee with no offer to redeem, but also with no
demand by the creditor for payment, is not of itself abandon-
ment, and is not even evidence sufficient to justify submitting
the question of abandonment to a jury.. Reynolds v. Cridge,
131 Penn. St. 189.

The acceptance and appropriation of the pledge or property
by the assignees by the continuous payment of dividends upon
the stock exchange debts proved, which were liens against the
seats, and which payments went to the reduction of the
incumbrances upon them, was of itself ample to indicate their
claim of title. Welsh v. Myers, 4 Camp. 368; Zhomas V.
Pemberton, T Taunt. 206.

After twenty years a presumption of abandonment would
arise of course; but until that time elapses no such presump-
tion arises. Union Canal Co. v. Woodside, 11 Penn. St. 176;
Steevens v. Earles, 25 Michigan, 40.

III. As to the assignees being guilty of laches in asserting
their title.

It is not understood to be contended that this claim is
barred by the provision in the Bankrupt Act for a two years’
limitation of suits. Rev. Stat. 5057. Lest, however, this con-
tention should be made, it is proper to dispose of it at this
point.

The act declares that no suit, either at law or in equity,
shall be maintainable in any court between an assignee in
bankruptcy, and a person claiming an adverse interest, touch-
ing any property or rights of property transferable to or
vested in such assignee, unless brought within two years
from the time when the cause of action accrued for or against
such assignee. This provision is a substantial reénactment of
the 8th section of the Bankrupt Act of 1841. It has been
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held, under these acts, that the limitation applies only to suits
growing out of disputes in respect to property and rights of
property of the bankrupt, which came to the hands of the
assignee, and to which adverse claims existed while in the
hands of the bankrupt, and before assignment. /In re Freder-
ick J. Conant, 5 Blatchford, 54 ; Stevens v. Hauser, 39 N. Y.
302; Sedgwick v. Casey, 4 Nat. Bank. Reg. 496.

“The interest adversely claimed, and which the statute pro-
tects, if not sued for within two years, is an interest in a claim-
ant other than the bankrupt.” Clark v. Clark, 17 How. 315,
3213 Phelps v. McDonald, 99 U. S. 298, 306; French v. Mer-
rill, 132 Mass. 525.

But even if Yerkes be deemed, for any purpose, a claimant
to an adverse interest within the statute, that interest did not
begin until his admission to the stock exchange in 1883.
Under the act of 1841 it was held that the limitation does not
run till the taking of adverse possession. Banks v. Ogden,
2 Wall. 57. And the same doctrine has been maintained in
interpreting the act of 1867 and other acts of the kind. Beson
v. Shively, 28 Kansas, 574 ; Gray v. Jones, 14 Fed. Rep. 83.

The assignees filed their petition in the bankruptcy court
for sale of these interests early in 1884. Their petition being
dismissed, they continued the claim by bill filed in the Circuit
Court, November 19; 1885. The present suits, for purposes
of the limitation of the statute, are to be deemed a continuance
of the proceedings begun in the bankruptcy court. Marshall
v. Knowx, 16 Wall. 551 ; Adams v. Collier, 122 U. S. 382, 389.

There is, therefore, no bar. And even if advantage cannot
be taken of the time of beginning the proceedings in the bank-
ruptey court, the bill filed in the New York Stock Exchange
case was quite within the two years.

IV. The appellants are at least entitled to be subrogated
to the rights of the stock exchange creditors as against those
seats to the extent of the dividends received by these secured
creditors from the bankrupt’s estate.

The right of subrogation is not doubtful. “A lien creditor
proving his claim as unsecured does not extinguish his lien,
but waives it for the assignec’s benefit as subrogatee.”>  Starks
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v. Curd, 88 Kentucky, 164; Cook v. Farrington, 104 Mass.
212, 213 5 Hiscock v. Jaycox, 12 Nat. Bank. Reg. 507, 512.

V. The bankrupt is not entitled to be reimbursed the
moneys paid by him to his creditors of the stock exchange.

The dues and assessments actually paid by Yerkes, it is con-
ceded, should be returned to him, for they were paid under an
understanding with the assignee that he should be reimbursed
for such outlays. DBut further than this he has no claim upon
the assignees.

Mr. Frank P. Prichard for appellees. Mr. John G. John-
son was on the brief for Yerkes, appellee, and Mr. J. Rod-
man Paul and Mr. George W. Biddle were on it for the
Philadelphia Stock Exchange and the New York Stock Ex-
change, appellees.

Mg. Crrer Justice FuLLer, after stating the case, delivered
the opinion of the court.

In Hyde v. Woods, 94 U. 8. 523, it was ruled that the owner-
ship of a seat in a stock and exchange board is property, not
absolute and unqualified, but limited and restricted by the
rules of the association ; that such rules in imposing the con-
dition upon the disposition of memberships that the proceeds
should be first applied to the benefit of creditor members are
not open to objection on the ground of public policy, or because
in violation of the bankrupt act; and that in the case of the
bankruptey of a member his right to a seat would pass to his
assignees, and the balance of the proceeds upon sale could be
recovered for the benefit of the estate. While the property is
peculiar and in its nature a personal privilege, yet such value
as it may possess, notwithstanding the restrictions to which it
is subJect is susceptible of being reahzed by creditors. Ager
v. Murray, 105 U. S, 126 ; Stephens v. Cady, 14 How. 528
Powell v. Waldron, 89 N. Y. 328; Belton v. Hatch, 109 N. Y.
593; Habenicht v. ILissak, 78 California, 351; Weaver V.
Fisher, 110 Tllinois, 146.

Under the rules of the exchanges in question, suspension of
membership followed upon insolvency, and if the debts due
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members were not settled, the seats were to be sold, and the
proceeds, after the charges due the associations were deducted,
were to be distributed pro rata among those creditors. Rein-
statement in or readmission to membership was provided for
upon a settlement in full by the suspended member, and the
action of the governing board in his favor. By the assign-
ment in bankruptey, all the bankrupt’s rights of action for
property or estate and of redemption, together with his right
and authority to sell, manage, dispose of and sue for the same,
as they existed at the time the petition was filed, passed to
the assignees. Rev. Stat. § 5046. They might, therefore, as
the master pointed out, have settled and arranged the bank-
rupt’s affairs with the creditor members, and applied for
readmission and a transfer in such manner, with the assent of
the exchanges, as would have enabled them to avail themselves
of the seats. They could have properly required the bank-
rupt to assist them in taking the necessary steps as between
him and them and the associations, and in case of necessity
might have resorted to the courts.

They were not bound, however, to accept property of an
onerous and unprofitable nature, which would burden instead
of henefiting the estate, and they could elect whether they
would accept or not, after due consideration and within a
reasonable time, while, if their judgment was unwisely exer-
cised, the bankruptey court was open to the creditors to com-
pel a different conclusion. @lenny v. Langdon, 98 U. S. 20;
American File Co. v. Garrett, 110 U. S. 288.

At the time of the filing of the petition in bankruptcy,
November 10, 1871, and of the bankrupt’s discharge, October
3, 1873, these suspended memberships were confessedly of no
value to the estate and were so appraised, because no possible
dividend could be paid equal to the excess of the debts due
members over the then value of the memberships.

It may be assumed that the assignees regarded the expendi-
ture of money in the payment of annual dues and charges,
and in settlement with creditor members, as not justifiable
under the circumstances. At all events, for twelve years after
their appointment, and ten years after the bankrupt’s discharge,
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they took no steps to obtain possession, and asked no assistance
in that regard from either the bankrupt or the courts; made
no payments to the associations and attempted no settlements
with the creditor members ; cousidered the realization of any-
thing as substantially impracticable in view of the situation
and of judicial decision ; and contented themselves with the
hope that masterly inactivity might enable them to assert a
claim if by the efforts of the bankrupt the load of debt which
weighed down the right to the seats was lifted, and in the
progress of years the value of such seats happened to increase
instead of diminish.

Nor did they seek a sale, nor to compel the creditor mem-
bers to realize upon or agree to a valuation of the seats and
prove only for the balance of their claims, under Rev. Stat.
§ 5075, if applicable, or otherwise to.gain the benefit of such
reduction as might thus be obtained, but, on the contrary,
allowed these creditors to prove their debts in full, and paid
dividends thereon, without objection.

Except that they notified the exchanges of their appoint-
ment, they did nothing in the way of taking possession or of
the preservation of the property, and for several years prior
to the reinstatement they communicated neither with the
bankrupt nor the exchanges in regard to the matter. Their
conduct can be viewed in no other light than that of an elec-
tion not to accept these rights as property of the estate.

The policy of the bankrupt law was, after taking from the
bankrupt all his property not exempt by law, to discharge
him from his debts and liabilities and enable him to take a
fresh start. Henceforward his earnings were his own, and
after his adjudication and the surrendering of his property to
be administered, he was as much at liberty to purchase any of
the property so surrendered as any other person. Zraer V.
Clews, 115 U. S. 528.

In order to reacquire his seats Yerkes paid the annual dues
to the exchanges and the assessments for their gratuity or
trust funds, a scheme of life insurance for the benefit of mem-
bers, which added to the value of the memberships when pay-
ments were-kept up, and which funds were established after
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the bankruptey. He induced his creditor fellow-members, out
of personal consideration for him, and for his personal benefit,
to withhold a demand for a sale under the rules, and finally
paid them all in full. Those payments were made, in cash or
personal services, out of his earnings subsequent to his bank-
ruptey, and, as appears from his sworn answer, as well as his
testimony, under the belief that the assignees never expected
to set up any claim to the seats.

The assignees admit in substance that they knew that
Yerkes wished to retain his seats; that he was of opinion that
they could do nothing with them ; that he was preventing by
his own exertions any sale by the board creditors; and that
he was paying off their claims.

Thus, by the devotion of his own time and earnings, this
worthless and abandoned property became valuable, and the
assignees acquiesced in the transmutation, as it was accom-
plished, without action and without objection.

It is to be observed that Yerkes was in no sense the agent
or trustee for the assignees or for the creditors, in thus expend-
ing his money and labor for the preservation of the seats.
Whatever information he could impart, or assistance he could
render, in facilitating the action of the assignees in the line of
their duties, was to be expected of him, and up to the time of
his discharge he could have been compelled by summary order
to assist in perfecting possession in the assignees of property
which had passed-to them, and which they had accepted; but
he was not bound to contribute his own time and money to
the removal of burdens which they declined to assume, and
whose existence put the rights to readmission out of the
category of available assets, and justified the election of the
assignees not, to accept them.

We hold that the assignees, after sedulously avoiding for
years any responsibility in the premises, the assumption of
any relations to the exchanges, the taking of any steps to free
the rights from encumbrance, or to realize upon them as en-
cumbered, and allowing the bankrupt, by the use of after
acquisitions, to create a value not theretofore possessed, cannot
be allowed to come into a court of equity, and, in spite of
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laches and acquiescence of the most pronounced character,
invoke its aid to wrest from him the fruit of his independent
and lawful exertions, and reap where they had not sown.
Under such circumstances they do not come with clean hands.

Clearly the sale of the present memberships to a nominee
of the assignees, and the admission of such nominee upon the
ouster of Yerkes cannot now be coerced, and if Yerkes’s title
is not open to attack he cannot be decreed to account for the
market value thereof to the extent, in whole or in part, of the
dividends which the creditor members received. In order to
obtain the seats their claims had to be settled in full, and such
settlement was not waived by their being proved in the bank-
ruptey proceedings, without objection then or for thirteen
years thereafter. The .dividends were not paid in order to
protect the rights of the assignees or to save the memberships,
and while, by reason of the extinguishment of the debts pro
tanto, Yerkes may be said to have paid less than he otherwise
would, yet he paid much more than the value of the seats at
the time of the bankruptey, in addition to the amount of the
dividends. The parties well understood that the dividends
could not at best reach more than a certain percentage, and
that the debts due the members of the association, after that
percentage was deducted, far exceeded the value of the seats.
The assignees deemed it unwise and impracticable to attempt
to speculate upon a future rise in that value, and, declining to
settle with the creditor members, to pay the periodical charges,
and to enter into relations with the exchanges and those
creditors, proceeded to close up the estate, without regard
to these remote expectancies, apparently with commendable
promptitude. As we have said, they cannot now be permitted
to avail themselves of the results of what Yerkes did and they
did not do, nor can they lay hold of his property to work out
a return of what the estate paid to these particular creditors
in common with the others. Decrees ajffirmed.

Mgz. Justice Brewer, with whom concurred Mg. Justick
HarLAN, dissenting.

Mg. Justice HarLAN and myself dissent from the foregoing
opinion and judgment.
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By the assignment in 1871 the memberships in the two
exchanges were transferred to the assignees. They were then
worth $6000. By the rules of the exchanges, debts to mem-
bers were a prior lien. Those debts then amounted to $30,-
365.10. In other words, the assignees took title to property
worth $6000, subject to a lien of $30,365.10. If then sold, the
debts of the bankrupt would have been reduced by the amount
of $6000. By making the sale the assignees would have as-
sumed no special obligation for the balance of the debts having
a lien upon these memberships. They should have sold at
once, or waited to see if there was a rise in value. They chose
the latter. They never, in terms, relinquished their claim
upon the property. The ad interim payments made by the
bankrupt only kept alive certain insurance, which on his death
would have enured to the heirs, and not gone to the assignees.
Such payments, therefore, were wholly for his benefit, and not
for the assigned estate, or for the creditors.

The assignees have paid dividends aggregating 28 per cent,
or to the creditors holding such liens $8502.22. The bank-
rupt, the assignor, availing himself of this payment by services
and money, pays off the balance of these lien claims and
appropriates to himself the seats in the exchanges, now worth
$35,000 to $42,000. The result is that the delay of the as-
signees, wise as it would seem from the increased value of the
property, is adjudged an abandonment. Property then worth
$6000 is not appropriated to the reduction of the debts against
the estate; on the contrary, the bankrupt gets the benefit of
$8500 paid out of the estate assigned for the benefit of cred-
itors, uses that payment to reduce the claims against this prop-
erty, and, paying off the balance, repossesses himself of the
property, now worth over $35,000.

We see neither equity nor law in this conclusion, and there-
fore dissent.

Me. Justicr Braprey and Mr. Justier Gray did not hear
the argument, and took no part in the decision of these cases.
VOL. CXLII—2
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NEW ORLEANS AND NORTHEASTERN RAILROAD
COMPANY ». JOPES.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF MISSISSIPPI.

No. 104. Argued November 24, 1891. — Decided December 7, 1891.

When a bill of exceptions is signed during the term, and purports to con-
tain a recital of what transpired during the trial, it will be presumed
that all things therein stated took place at the trial, unless from its lan-
guage the contrary is disclosed.

The law of self-defence justifies an act done in honest and reasonable belicf
of immediate danger; and, if an injury be thereby inflicted upon the per-
son from whom the danger was apprehended, no liability, ¢ivil or crimi-
nal, follows.

If an act of an employé be lawful and one which he is justified in doing,
and which casts no personal responsibility upon him, no responsibility
attaches to the employer therefor.

A railroad compgny is not responsible for an injury done to a passenger in
one of its trains by the conductor of the train, if the act is done in self-
defence against the passenger and under a reasonable belief of immedi-
ate danger.

New Jersey Steamboat Co. v. Brockett, 121 U. S. 637, distinguished.

Tue court stated the case as follows:

On July 24, 1886, the defendant in error, plaintiff below,
was a passenger on the train of the plaintiff in error. While
such passenger, and at Nicholson station in Hancock County,
Mississippi, he was shot by Carlin, the conductor, and seriously
injured. For such injury, he brought his action in damages
in the Circuit Court of that county. The case was regularly
removed to the United States Circuit Court for the Southern
District of Mississippi; and a trial resulted in a verdict and
judgment on May 15, 1888, in his favor, for the sum of $9500,
to reverse which judgment the defendant sued out this writ of
error. Of the fact of the shooting by the conductor, and the
consequent injuries, there was no dispute. The testimony in
the case was conflicting as to some matters, and there was
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Counsel for Plaintiff in Error.

testimony tending to show that the plaintiff approached the
conductor with an open knife in his hand, and in a threaten-
ing manner, and that the conductor, fearing danger, shot and
wounded the plaintiff in order to protect himself. The bill of
exceptions recited that in its general charge ‘the court in-
structed the jury that if the evidence showed that the plain-
tiff was a passenger on the train, and that he was shot and
wounded by the conductor whilst he was such passenger and
whilst prosecuting his journey, and such shooting was not a
necessary self-defence, ‘the plaintiff was entitled to recover
compensatory damages; but if the jury believe the plaintiff,
when shot, was advancing on the conductor or making hostile
demonstrations towards him with a knife in such a manner as
to put the conductor in imminent danger of his life or of great
bodily harm, and that the conductor shot plaintiff to protect
himself, the plaintiff was not entitled to recover; but if it
appeared that the conductor shot the plaintiff, whilst such
passenger and prosecuting his journey, wantonly and without
any provocation at the time, then the jury might award ex-
emplary damages.” And further, that, “responding to the
request of defendant that .the court should instruct the jury
that if they believed from the evidence that when Carlin shot
the plaintiff, he, Carlin, had reasonable cause to believe, from
Jopes’s manner and attitude, that he, Jopes, was about to
assault Carlin with the knife, and that it was necessary to
shoot him to prevent great bodily harm from Jopes, then that
the jury should find for defendant, whether Jopes was intend-
ing to do Carlin great bodily harm or not, the court declined
to instruct, but instructed that, in that state of the case, if Car-
lin shot under the mistaken belief, from Jopes’s actions, that
he was in danger of great bodily harm then about to be done
him by Jopes, when in fact J opes was not designing or inten-
tionally acting so as to indicate such design, the plaintiff
should be entitled to compensatory damages and not punitive
damages.” To this last instruction an exception was taken,
and this presented the substantial question for consideration.

Mr. Edward Colston (with whom was Mr. John W. Fewell
on the brief) for plaintiff in error.
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Mr. Calderon Carlisle for defendant in error. (Mr. Marcel-
lus Green and Mr. S. S. Calhoon filed a brief for same.)

It is nowhere shown that the exceptions, or any of them,
were taken at the t¢rial, which is a fatal defect. Walton v.
United States, 9 Wheat. 651; French v. Edwards, 138 Wall,
506 ; Brown v. Clarke, 4 How. 4; Sheppard v. Wilson, 6 How.
2605 Phelps v. Mayer, 15 How. 160. Nor is it anywhere
shown that any exception was taken w/hile the jury were at the
bar. United States v. Breitling, 20 How. 252; Barton v. For-
syth, 20 ow. 532; Phelps v. Mayer, 15 How. 160.

The grounds of the objection are not given in any instance.
Coddington v. Richardson, 10 Wall. 516. If the exception to
the instructions of the court be regarded as taken to @/l the
propositions set forth in the instructions, the exception must
be overruled if any one of the propositions be sound. Jo/n-
ston v. Jones, 1 Black, 209; Logers v. The Marshal, 1 Wall.
644 ; Harvey v. Tyler, 2 Wall. 328.

The: verdict was clearly right on the evidence, and there is
no probability of any difference in another trial with this evi-
dence in; and it is highly improbabje that it had the effect to
produce or modify the verdict. Its effect in producing the
verdict, or making it larger, is imaginary. MecZLanahan v.
Unaversal Ins. Co., 1 Pet. 170. It was competent in any point
of view, as a legal proposition, both as part of the res gestw of
the shooting, and because it was the verbal act of the agent
of the company, as its conductor, made to a passenger, and
while the contract of transportation still existed between the
passenger and the railroad company, and while the railroad
conductor was still in the discharge of his functions, as such
conductor, and agent of the company, towards that passenger.
New Jersey Steamboat Co. v. Brockett, 121 U. 8. 631.

But the principles applicable to the trial of Carlin upon
indictment for the assault and those governing the case at bar
differ widely.

The cause of action was breach of the contract to carry
safely. The defence sought excuse for the non-performance,
in that plaintiff had abandoned the contract and made an
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assault upon the servant of defendant to whose care he was
committed, and that, therefore, defendant could not perform
by reason of plaintiff’s own act. Under this the facts must
exist to excuse the breach. Not that the servant had reason-
able cause to believe they existed, but that they existed in
fact. Under the criminal law if there is a reasonable doubt
it suffices to excuse, but the non-performance of contracts can-
not be excused upon beliefs. The reasonable ground for
belief has no existence, even in estoppel in pais.

The doctrine contended for that the court will institute a
comparative blame inquiry, and, if the corporation or master
was less to blame than the passenger, though the servant may
be more to blame than the passenger, the master will be
excused, is as surprising as it is untenable. Under it a corpora-
tion, being incorporeal, could never be liable, for it can only
work through servants. Qui jfacit per aliwm facit per se
would exist no longer in jurisprudence if this was the law.

The conductor was the company, Chicago, Milwaukee de.
Railway v. Ross, 112 U. 8. 377, 390, and during the journey
for which Jopes had taken passage he was charged with the
duty of carrying him safelgf and protecting him. Any declara-
tions made by the conductor during the journey were compe-
tent, just as those of any personal master would have been.

If the rights are to be measured by the criminal law appli-
cable, the declarations of Carlin were competent. Kendrick
v. The State, 55 Mississippi, 436.

MR. Justice BreEwEr, after stating the case, delivered the
opinion of the court.

A preliminary question is raised by counsel for the defend-
ant in error. Tt is insisted that the bill of exceptions does not
§how that this exception was taken at the trial, and while the
Jury was at the bar, and therefore not in time. In support of
this contention several authorities are cited. While it is
doubtless true that if the exception was not taken until after
ﬂle trial it would be too late, and to that effect are the author-
lties, yet we do not think the record shows that such was the
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fact in this case. The trial commenced on the 14th, and was
concluded on the 15th, and the bill of exceptions was sealed
and signed on the 16th of May. The motion for a new trial
was not overruled until the 26th. The bill 6f exceptions re-
cites in the ordinary form the coming on of the case to trial,
the empanelling of a jury, the testimony offered and the in-
structions given and refused. In respect to one matter of tes-
timony, the bill of exceptions recites: “ Whereupon the court
refused to allow the testimony, to which ruling the defendant
excepted.” So, following the recital in respect to the last
matter of instructions, is the statement “to which defendant
excepted.” It is true the words used are not “then and there
excepted,” neither is it said that the court “then and there
instructed ;” but as the bill purports to be a recital of what
took place on the trial, it is to be assumed that the instruc-
tions were given, and the exceptions taken, during and as a
part of the trial. The statement as to the exception follows
that as to the instructions, and the only fair and reasonable
intendment from the language is that as the one was given, so
the other was taken, at the trial. The same form of recital
was pursued in the case of United States v. Breitling, 20 How.
252, and held sufficient. In the case of Barton v. Forsyth, 20
How. 532, it appeared that after the verdict and judgment
the defendant filed a motion, supported by affidavit, which
was overruled. Following the recital of this fact, the record
added, “to all which decisions, rulings and instructions defend-
ant then and there excepted ;” and it was held that such re-
cital showed that the exceptions were taken at the time of the
overruling of the motion. In the case of Phelps v. Mayer, 15
How. 160, the verdict was rendered on the 18th of December,
and the next day the plaintiff came into court and filed his
exceptions, and there was nothing to show that any exception
was reserved pending the trial. In Brown v. Clarke, 4 How.
4, it was a matter of doubt whether the exceptions were taken
to the instructions or to the refusal to grant a new trial. Of
course, in the latter case they would not have been available.
In the case of Walton v. United States, 9 Wheat. 651, it appeared
that the exception was not taken until after the judgment.
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The reasoning of all these cases makes in favor of the suffi-
ciency of this bill of exceptions, and it may be laid down as a
general proposition, that where a bill of exceptions is signed
during the term, purporting to contain a recital of what
transpired during the trial, it will be assumed that all things
therein stated took place at the trial, unless from its language
the contrary is disclosed. We hold, therefore, that the record
shows that the exception to this instruction was duly taken,
and pass to a consideration of the principal question, and that
is, whether such instruction contains a correct statement of
the law applicable.

Its import is, that if the conductor shot when there was in
fact no actual danger, although, from the manner, attitude
and conduct of the plaintiff, the former had reasonable cause
to believe, and did believe, that an assault upon him with a
deadly weapon was intended, and only fired to protect himsglf
from such apprehended assault, the company was liable for
compensatory damages. In this view of the law we think the
learned court erred. It will be scarcely doubted that if the
conductor was prosecuted criminally, it would be a sufficient
defence that he honestly believed he was in imminent danger,
and had reasonable ground for such belief. In other words,
the law of self-defence justifies an act done in honest and rea-
sonable belief of immediate danger. The familiar illustration
Is, that if one approaches another, pointing a pistol and indi-
cating an intention to shoot, the latter is justified by the rule
of self-defence in shooting, even to death; and that such justi-
fication is not avoided by proof that the party killed was only
intending a joke, and that the pistol in his hand was unloaded.
Such a defence does not rest on the actual, but on the appar-
ent facts and the honesty of belief in danger. By the Revised
Code of Mississippi (1880) section 2878, (and this section is
common to the homicide statutes of several States,) homicide
is justifiable when committed in the lawful defence of the per-
son when there shall be reasonable ground to apprehend a
design to do some great personal injury, and imminent danger
of such design being accomplished. In 1 Wharton’s Criminal
Law, 9th ed. section 488, the author says: “It is conceded on
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all sides that it is enough if the danger which the defendant
seeks to avert is apparently imminent, irremediable and actual.”
Bang v. The State, 60 Mississippi, 571 ; Shorter v. The People,
2 N. Y. (2 Comstock) 1933 Logue v. Commonwealth, 38 Penn.
St. 265.  And the same rule of immunity extends to civil as to
criminal cases. If the injury was done by the defendant in
justifiable self-defence, he can neither be punished criminally
nor held responsible for damages in a civil action. Because
the act was lawful, he is wholly relieved from responsibility
for its consequences. 38 Bl. Com. 121. The case of Morris v.
Platt, 32 Connecticut, 75, fully illustrates the extent to which
immunity goes. In that case it appeared that the defendant
when assaulted had fired in self-defence, and, missing the as-
sailant, had wounded an innocent bystander, and the court
held that the party thus assailed was free from both ecivil and
criminal liability. The act which he had done was lawful and
without negligence, and no one, not even a third party, not an
assailant, but an innocent bystander, could make him answer
in damages for the injury occasioned thereby.

It would seem on general principles that if the party who
actually causes the injury is free from all civil and criminal
liability therefor, his employer must also be entitled to a like
immunity. That such is the ordinary rule is not denied; but
it is earnestly insisted by counsel that where the employer is
a common carrier, and the party injured a passenger, there is
an exception, and the proposition is laid down that the con-
tract of carriage is broken, and damages for such breach are
recoverable, whenever the passenger is assaulted and injured
by an employé without actual necessity therefor. It is urged
that the carrier not only agrees to use all reasonable means to
prevent the passenger from suffering violence at the hands of
third parties, but also engages absolutely that his own employés
shall commit no assault upon him. We quote from the brief
the contention :

“The cause of action was breach of the contract to carry
safely. The defence sought excuse for the non-performance,
in that plaintiff had abandoned the contract and  made an
assault upon the servant of defendant to whose care he was
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committed, and that, therefore, defendant could not perform
by reason of plaintiff’s own act. Under this the facts must
exist to excuse the breach. Not that the servant had reasonable
cause to believe they existed, but that they existed in fact.
Under the criminallaw if there is a reasonable doubt it suffices
to excuse, but the non-performance of contracts cannot be
excused upon beliefs.”

Special reference is made to the case of Steamboat Co. v.
Brockett, 121 U. S. 687, in which this court held that “a
common carrier undertakes absolutely to protect its passengers
against the misconduct or negligence of its own servants,
employed in executing the contract of transportation, and
acting within the general scope of their employment;” a
proposition which was fortified in the opinion by reference to
several authorities. But it will be noticed that that which,
according to this decision, the carrier engages absolutely against
is the misconduct or negligence of his employé. If this shoot-
ing was lawfully done, and in the just exercise of the right of
self-defence, there was neither misconduct nor negligence. It
Is not every assault by an employé that gives to the passenger
a right of action against the carrier. Suppose a passenger is
guilty of grossly indecent language and conduct in the presence
of lady passengers, and the conductor forcibly removes him
from their presence, there is no misconduct in such removal;
and, if only necessary force is used, nothing which gives to
the party any cause of action against the carrier. In such a
case, the passenger, by his own misconduct, has broken the
contract of carriage, and he has no cause of action for injuries
which result to him in consequence thereof. He has volun-
tarily put himself in a position which casts upon the employé
both the right and duty of using force. There are many
authorities which in terms declare this obligation on the part
of the carrier, and justify the use of force by the employé,
glthough such force, reasonably exercised, may have resulted
In injury. But if an employé may use force to protect other
bassengers, so he may to protect himself. He has not for-
feited his right of self-defence by assuming service with a com-
mon carrier; nor does the common carrier engage aught
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against the exercise of that right by his employé. There is
no misconduct when a conductor uses force and does injury in
simply self-defence; and the rules which determine what is
self-deferice are of universal application, and are not affected
by the character of the employment in which the party is
engaged. Indeed, while the courts hold that the liability of
a common carrier to his passengers for the assaults of his em-
ployésis of a most stringent character, far greater than that of
ordinary employers for the actions of their employés, yet they
all limit the liability to cases in which the assault and injury
are wrongful. Upon this general matter, in 2 Wood’s Rail-
way Law, 1199, the author thus states the rule: ¢ In reference
to the application of this rule, so far as railroad companies
and carriers of passengers are concerned, it may be said that
they are not only bound to protect their passengers against
injury and unlawful assault by third persons riding upon the
same conveyance, so far as due care can secure that result, but
they are bound absolutely to see to it that no unlawful assault
or injury is inflicted upon them by their own servants. In the
one case their liability depends upon the question of negli-
gence, whether they improperly admitted the passenger inflict-
ing the injury upon the train, while in the other the simple
question is whether the act was unlawful.” And in Taylor
on Private Corporations, sec. 347, 2d ed., it is said: ¢ While
a carrier does not insure his passengers against every conceiv-
able danger, he is held absolutely to agree that his own ser-
vants engaged in transporting the passenger shall commit no
wrongful act against him. . . . TRecent cases state this
liability in the broadest and strongest language; and, without
going beyond the actual decisions, it may be said that the car-
rier is liable for every conceivable wrongful act done to a pas-
senger by its train hands and other employés while they are
engaged in transporting him, no matter how wilful and mali-
cious the act may be, or how plainly it may be apparent from
its nature that it could not have been done in furtherance of
the carrier’s business.” See also Peavy v. Qeorgia Railroad &
Banking Co., 81 Georgia, 485 ; Harrison v. Fink, 42 Fed. Rep.
781T.
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In most of the cases in which an injury done by an employé
has been the cause of the litigation, the defence has been, not
that the act of the employé was lawful, but that it was a wan-
ton and wilful act on his part, outside the scope of his employ-
ment, and therefore something for which his employer was not
responsible. And if the act was of that character, the general
rule is that the employé alone, and not the employer, is respon-
sible. But, owing to the peculiar circumstances which surround
the carrying of passengers, as stated, a more stringent rule of
liability has been cast upon the employer; and he has been
held liable although the assault was wanton and wilful, and
outside the scope of the employment. Noticeable instances of
this kind are the cases of Craker v. Chicago & Northwestern
Lailway, 36 Wisconsin, 657, in which, when a conductor had
forcibly kissed a lady passenger, the company was held respon-
sible for the unlawful assault ; and Goddard v. Grand Trunk
LRailway, 57 Maine, 202, in which, when a brakeman had com-
mitted a gross and offensive assault upon an invalid passenger,
the company was held liable in damages.

But here the defence is that the act of the conductor was
lawful. If the immediate actor is free from responsibility
because his act was lawful, can his employer, one taking no
direct part in the transaction, be held responsible? Suppose
we eliminate the employé, and assume a case in which the
carrier has no servants, and himself does the work of carriage ;
should he assault and wound a passenger in the manner sug-
gested by the instruction, it is undeniable that if sued as an
individual he would be held free from responsibility, and the
act adjudged lawful. Can it be that if sued as a carrier for
the same act a different rule obtains, and he be held liable?
Has he broken his contract of carriage by an act which is law-
ful in itself, and which as an individual he was justified in
doing? The question carries its own answer; and it may be
generally affirmed that if an act of an employé be lawful, and
one which he is justified in doing, and which casts no personal

responsibility upon him, no responsibility attaches to the
employer therefor.
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For the error of the court in respect to this instruction the
judgment must be

Reversed, and the case remanded for a new trial, and it is so
ordered.

PEARCE ». RICE.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE
NORTHERN DISTRICT OF ILLINOIS.

No. 51. Argued ‘October 26, 27, 1891, — Decided December 7, 1891.

F. owed H. & Co. on account about $22,000. He settled this in part by a
cash payment, and in part by a transfer of promissory notes payable to
himself, the payment of two of which, for $5000 each, was guaranteed
by him in writing. H. & Co. transferred these notes to a bank as collat-
eral to their own note for about $13,000. They then became insolvent,
and assigned all their estate to P. as assignee for distribution among
their creditors. The bank sued F.on his guaranty. He set up in de-
fence that his indebtedness to H. & Co. grew out of dealings in options
in grain and other commodities, to be settled on the basis of ¢ differ-
ences,” and that it was invalidated by the statutes of Illinois, where the
transactions took place. The court held that he could not maintain this
statutory defence as against a bona fide holder of the guaranteed notes,
and gave judgment against him. Execution on this judgment being re-
turned unsatisfied, a bill was filed on behalf of the bank to obtain a discov-
ery of his property and the appointment of a receiver, to which ¥., and
the maker of the notes, and R., with others, were made defendants. P.,
the assignee of H. & Co., was, on his own application, subsequently made
a defendant. An injunction issued, restraining each of the defendants
from disposing of any notes in his possession due to F. Subsequently
to these proceedings F. assigned to R. the two notes which H. & Co. had
transferred to the bank. P., as assignee of H. & Co., filed a cross-bill in
the equity suit, showing that the judgment in favor of the bank was in
excess of the baldnce due the bank by H. & Co. R. filed an answer and a
cross-bill in that suit, setting up his claim to the said notes, and main-
taining that the judgment in favor of the bank was invalid, as being in
conflict with the statutes of Illinois. Held,

(1) That the liability of F. upon the guaranty was, as between the bank
and him, fixed by the judgment in the action at law;

(2) That all the bank could equitably claim in this suit was the amount
actually due it from H. & Co., which was considerably less than
the amount of the face of the notes;
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(3) That the transfer and guaranty of the notes to H. & Co. were void
under the 1llinois statutes, and passed no title to them or their
assignee;

(4) That R. was the equitable owner of the notes, and was entitled to
receive them on payment to the bank of the amount of the in-
debtedness of H. & Co. to it;

(5) That the assignment to R., having been made in good faith and for
a valuable consideration, he was a person interested in the object
to be attained by the proceedings within the intent of the statute.

When, by filing a replication to a plea in equity issue is taken upon the
plea, the facts, if proven, will avail the defendant only so far as in law
and equity they ought to avail him.

Hughes v. Blake, 6 Wheat. 453, explained and distinguished from this case.

Tue case was stated by the court as follows:

This case involves the conflicting claims of the appellant
and the appellee to the balance due upon a judgment in favor
of Huntington W. Jackson, receiver of the Third National
Bank of Chicago, and to two promissory notes in his or its
hands,

The history of that judgment, and the circumstances under
which the bank got possession of the notes are as follows:

Hooker & Co., June 29, 1876, rendered to Ira Foote an ac-
count for $22,165.72, which the latter settled in part by deliv-
ering to that firm four notes, of $5000 each, executed to him
by the trustees of the estate of Ira Couch deceased. The bal-
ance, $2165.72, was paid at the time in cash through James
H. Rice. Upon each of two of the Couch notes due respec-
tively on the first days of July and October, 1877 — the ones
here in dispute — was the following endorsement: “I hereby
guarantee the payment of the within note for value received
at maturity. Ira Foote, by J. H. Rice, attorney in fact.”

On the 30th of December, 1876, Hooker & Co. made their
note to the Third National Bank of Chicago for $13,912.97,
payable ninety days after date, with interest at the rate of ten
per cent per annum, and, as collateral security for its payment,
deposited several promissory notes with the bank, including
the above two notes guaranteed by Foote.

For the purpose of making a distribution of their estate
among creditors, that firm executed, February 28, 1877, an
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assignment to J. Irving Pearce of all their property of every
kind. .

The bank, by its receiver, brought suit against Foote, April
26, 1878, in the court below, upon the above guaranty of the
two Couch notes. He pleaded that he did not promise in
manner and form as alleged; also, that the promises alleged
had no other consideration than the buying and selling by
Hooker & Co. for him upon the Chicago Board of Trade
deals and options in grain, wheat, lard, pork and other com-
modities, wherein neither party had or was to deliver or re-
ceive any articles so bought or sold, and which transactions
were to be settled entirely upon the basis of “differences.”
He pleaded, in addition, a set-off for money lent and advanced,
money paid, laid out and expended, etc. The issues were
found for the bank, and judgment was rendered against him
for the sum of $14,635.55. In that case, the court said that
while Foote may have contemplated dealing wholly in ¢ differ-
ences ’ to such an extent as would make the transactions,
under the decisions of the courts of Illinois, wager or gambling
contracts at common law, he did not, according to the evi-
dence, intend that his brokers should make for him such con-
tracts — options to buy or sell at a future time property that
was not to be delivered — as were expressly made illegal by
the Illinois statutes. It was said among other things: “ The
defendant having delivered these notes with his guaranty upon
them to Hooker & Co. in settlement of their demand against
him, even though their demand was tainted as a gambling
claim at common law, he cannot be allowed to set up the ille-
gality of the dealings between himself and Hooker & Co. as a
defence to these guarantees in the hands of a bona fide holder.
He has put this paper, with his guaranty affixed to it, afloat
upon the market. Unless a clear case of violation of the stat-
ute is made out, and the burden of making such a case is upon
the defendant, this guaranty in the hands of a bona fide holder
for value is valid, and not tainted by any of the defences be-
tween the original parties.” Jackson v. Foote, 11 Bissell, 223;
S. C. 12 Fed. Rep. 37, 41.

Execution against Foote having been returned no property
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found, the bank, to obtain satisfaction of its judgment, brought
the present suit, September 21, 1882, to obtain a discovery of
his property and effects, and the appointment of a receiver.
To this suit Foote, Rice, the trustees of Couch’s estate, and
others were made defendants. An injunction was issued
restraining the defendants from selling, assigning, negotiating,
receiving, collecting, or in any manner disposing of, any debts,
bonds or notes due Foote, whether in his possession, or held
by other persons in trust for his use or benefit. A receiver
having been appointed, Foote was directed, by an order of
court, to execute and deliver a general assignment of all his
property and effects. This was done by him November 1,
1882. Pearce was made a defendant, on his own petition,
and with leave of the court filed a cross-bill showing, among
other things, that the judgment of the bank against Foote
was largely in excess of the balance really due it from Hooker
and Co., and claiming that he, as assignee of that firm, was
entitled not orfly to the above two notes but to such balance
as might be realized on that judgment after paying the
amount due from his assignors to the bank.

Rice filed an answer and cross-bill asserting his ownership
of the two Couch notes by assignment from Foote. That
assignment was made February 16, 1885, and is in these
words: “For value received I hereby sell, assign, transfer
and set over unto James H. Rice, of Chicago, Illinois, all my
right, title, interest, claim and demand in and under two (2)
certain notes executed by the trustees of Ira Couch’s estate to
my order, each of said notes being for the sum of five thou-
sand dollars ($5000.00), and are dated the first day of July,
1876, and are now in the hands of Huntington W. Jackson,
receiver of the Third National Bank of Chicago, said notes
being held by said Jackson, receiver as aforesaid, as collateral
security for a certain indebtedness due said Third National
Bank from 8. G. Hooker & Co. I hereby give said Rice full
power and authority to prosecute, in my name or his own,
any and all suits touching said notes in any manner that
he may deem best.” The principal consideration for this
assignment was the taking care of Foote by Rice. The evi:
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dence of Rice on this point is uncontradicted. He testified:
“I have spent a good deal of money on him, taking care of
him. He had no money of his own, except what I let him
have. He has been an invalid and had to have somebody
to look after him and have somebody to attend to him. :
I had paid out money for Mr. Foote. Ile had got suits on his
hands that he had to carry out, and I had become responsible
for some of his fees, attorney’s fees, and, in fact, had advanced
him money to carry on his cases. It had gone so far that I
didn’t care about taking a great many chances more, and he
assigned that [the two Couch notes] to me. . . . There
are a good many other considerations besides the advance-
ment of money that Mr. Foote is indebted for; he has made
his home with me; been provided with nurses and doctors
and taken good care of. Outside of the friendship I have for
Mr. Foote there would be no money consideration for what I
have gone through with.” Again: “Mr. Foote has made his
home with me for nine years. Ile has been very feeble, espe-
cially for the past two years. IIeisin his sixty-eighth year.
He has had to travel for his health, and has been away both
winter and summer. He has had no money within the last
five years, except what I have furnished him; no nurses or
doctors except what I have paid for since he has been sick.”

Rice’s answer and cross-bill proceed upon the ground that
the original transaction between Hooker & Co. and Foote was
based upon a mere wager or bet upon the price of grain or pro-
visions, constituting an option contract prohibited and declared
void by the statutes of Illinois; and, therefore, that the con-
sideration of Foote’s guaranty upon the two notes failed, no
title to them passing to Hooker & Co. The relief asked by
him was, that the judgment rendered in favor of the bank
against Foote be vacated and set aside; that if for any reason
that could not be done, then that the judgment be set aside
upon the payment to the bank of any balance due from
Hooker & Co., which payment he offered to make upon the
surrender of the above notes to him; and that the bank be
ordered to return the notes to him. He asked such other
relief as equity required.
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Foote adopted the answers of Rice to the original and cross-
bills of Pearce as his own. The bank and Pearce each relied
upon the judgment against Foote in bar of the claim asserted
by Rice. They denied that the original transactions between
Foote and Hooker & Co. were in violation of law, or that
Rice was a bone fide owner for value of the Couch notes.

Upon final hearing it was adjudged that the bank was
entitled to be paid upon its judgment against Foote the bal-
ance due on the note of Hooker & Co., after crediting all pay-
ments thereon, including one by Pearce as assignee of Hooker
& Co. The cross-bill of Pearce was dismissed for want of
equity. :

In respect to the claim of Rice, it was adjudged that he was
the equitable owner of the two notes in question ; that, they
having been transferred by Foote to Hooker & Co. for a gam-
bling consideration, the transfer was void as between those par-
ties; that upon payment by Rice to the bank of the amount
due upon the indebtedness to it of Hooker & Co., he, as as-
signee of Foote, was entitled to have the notes delivered to
him, together with a transfer of the bank’s judgment against
Foote, the judgment to be satisfied of record by Rice upon the
collection by him of the notes or enough thereon to satisfy
the amount to be paid to the bank, together with his costs
and expenses; and that upon such payment within thirty days
from the date of the decree the bank should deliver the notes
to Rice, with an assignment duly executed of its judgment
against Foote. Pearce alone appealed from the decree.

Mr. Huntington W. Jackson for appellant.

L. The facts in the pleas of the bank and Pearce to which
replications were filed by Rice having been proved, the cross-
bill should have been dismissed. Cammann v. Traphagan, 1
N.J. Eq. (Saxton) 230 ; Mecker v. Marsh, 1 N. J. Eq. (Sax-
ton) 198, 202; Myers v. Dorr, 13 Blatchford, 22 ; Hughes v.
Blake, 6 Wheat. 453.
~IL A decision of a controversy by a court of competent
Jurisdiction upon a full and fair trial on the merits cannot be

YOL. OXLI1I—3
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reéxamined, or the matter in controversy again drawn into
question, unless in an appellate forum. Wright v. Washington,
5 Grattan, 645; West v. Carter, 129 Illinois, 249; 8. €. 25 1ll.
App. 245; Giddens v. Lea, 3 Humph. 133; Clay v. Fry, 3
Bibb, 248; Jeune v. Osgood, 57 Illinois, 340; LeGuen v. Gour-
erneur, 1 Johns. Cas. 436, 492; Hempstead v. Watkins, 6 Ar-
kansas, 317 ;- Hendrickson v. Hinckley, 17 How. 443; Arrington
v. Washington, 14 Arkansas, 218; Bank of the United States v.
Beverly, 1 How. 1345 Cromwell v. County of Sac, 94 U. 8. 851;
Gelston v. Hoyt, 3 Wheat. 246 ; Hopkins v. Lea, 6 Wheat. 109;
Campbell v. Goodall, 8 1. App. 266; Bennitt v. Wilmington
Star Mining Co., 119 Illinois, 9.

III. Rice not being a party to the judgment against Foote,
and the judgment at the time of its rendition not affecting any
of his rights, he is not a party in interest and should not be
permitted to file his cross-bill to set aside the judgment. Stone
v. Towne, 91 U. S. 341; Carter v. West, 129 Illinois, 249.

IV. The transactions between Hooker & Co. and Foote

were not prohibited by the Illinois statutes. Jackson v. Foots,
11 Bissell, 223.

Mr. Lewis H. Bisbee for appellee. Mr. Robert H. Kern
and Mr. Frank F. Reed were with him on the brief.

Mr. Justicr Harwpan, after stating the case, delivered the
opinion of the court.

Does the bank’s judgment against Foote preclude inquiry,
in this suit, between the respective assignees of Foote and of
Hooker & Co., as to whether the original claim of that firm
against Foote, and Foote’s transfer of the Couch notes to it
with guaranty of payment, were void under the laws of Illi-
nois ?

The statute of Illinois referred to — being the part of the
Criminal Code of that State, relating to ¢ Gambling and Gam-
bling Contracts ” — provides : :

Skc. 180. “ Whoever contracts to have or give to himself
or another the option to sell or buy, at a future time, any grain
or other commodity, stock of any railroad or other company,
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or gold, or forestalls the market by spreading false rumors to
influence the price of commodities therein, or corners the
market, or attempts so to do, in relation to any of such com-
modities, shall be fined not less than $10 nor more than $1000,
or confined in the county jail not exceeding one year, or both;
and all contracts made in violation of this section shall be
considered gambling contracts, and shall be void.”

Sec. 181.  “ All promises, notes, bills, bonds, covenants, con-
tracts, agreements, judgments, mortgages or other securities
or conveyances made, given, granted, drawn or entered into,
or executed by any person whatsoever, where the whole or
any part of the consideration thereof, shall be for any money,
property or other valuable thing, won by any . . . wager
or bet upon any . . . chance, . . . or unknown or
contingent event whatever, or for the reimbursing or paying
any money or property knowingly lent or advanced at the
time and place of such . . . bet, to any person or persons
80 gaming or betting, . . . shall be void and of no effect.”

Skc. 135. “All judgments, mortgages, assurances, bonds,
notes, bills, specialties, promises, covenants, agreements and
other acts, deeds, securities or conveyances, given, granted,
drawn or executed, contrary to the provisions of this act, may
be set aside and vacated by any court of equity, upon bill filed
for that purpose, by the person so granting, giving, entering
into or executing the same, or by his executors or administra-
tors, or by any creditor, heir, devisee, purchaser or other per-
son interested therein; or if a judgment, the same may be set
aside on motion of any person aforesaid, on due notice thereof
given.” :

Skc. 136. “ No assignment of any bill, note, bond, covenant,
agreement, judgment, mortgage or other security or convey-
ance as aforesaid, shall, in any manner, affect the defence of
.the person giving, granting, drawing, entering into or execut-
Ing the same, or the remedies of any person interested therein.”
Rev. Stats. Tllinois, 1874, pp. 872, 873, c. 88.

The appellant invokes the general rule that a judgment is
final and conclusive, in any subsequent suit, between the same
parties or their privies, as to all matters actually determined,
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or which were necessarily involved, in the first suit; also, the
rule, recognized in the courts of the United States, that equity
will not, at the instance of one against whom a judgment at
law has been rendered, restrain the operation or effect of that
judgment, unless there be equitable circumstances justifying
its interference, or unless such person was prevented by fraud
or accident, unmixed with fault or negligence upon his part,
from making full defence at law.

The courts of Illinois have not regarded these rules as
strictly applicable in cases under the law relating to gaming
and gambling contracts. In Mallett v. Butcher, 41 Illinois,
382, 385, the Supreme Court of that State, construing the stat-
ute in question, held that all contracts having their origin in
gaming were void, not voidable only, and that it was entirely
immaterial when or how the fact was disclosed to the court;
consequently, a suit in equity would lie to set aside a judgment
at law on a note given for money lost in gaming with cards,
where the obligor failed to make defence. The same question
arose in West v. Carter, 129 Illinois, 249, 254, which was also a
suit in equity to set aside a judgment — obtained without a real
defence being made — upon a contract void under the gaming
statute. It was there contended that sections 131 and 135 of
the statute had no application to judgments except those ren-
dered by confession ; in other words, that those sections, in their
application to judgments, affected only such as resulted from
the voluntary act of the defendant. But the court refused to
so restrict the operation of section 181. The judgments, prom-
ises and instruments therein specified being void and of no
effect, it is not,” said the court, “in the power. of the party
to whom made, granted, given or executed, or in whose inter-
est they are drawn or entered into, to give the contract valid-
ity. Nor can the court, at the instance of such party, any
more than it could by the confession or consent of the defend-
ant, vitalize the contract, and by its judgment defeat the
effectiveness of the proceeding in equity authorized by the
185th section of the statute to set aside the void contract.

The rule in equity, that courts of chancery will not
take jurisdiction when there is an adequate defence or remedy
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at law, must yield to the requirements of this statute, that
relief may be granted in a court of equity to vacate and set
aside judgments and contracts obtained in violation of this
provision.”

These cases, in effect, decide that the judgments which the
statute permits to be vacated, upon bill in equity or motion,
embrace those on confession, as well as those rendered upon
default, or without a direct issue, fully and fairly tried,
between proper parties. It is consistent with those cases to
hold — as upon any sound interpretation of the statute, and in
obedience to the principles of equity obtaining in the courts
of the United States, we must hold —that Foote’s liability
upon his guaranty of the Couch notes was, as between the
bank and him, fixed by the judgment upon the direct issue in
the suit at law, as to such liability, and which judgment has
not been modified or reversed. Neither he nor Rice, claiming
under an assignment executed after that judgment, could have
it annulled by decree in a court of the United States, except
upon some ground recognized in the courts of the United
States as sufficient for the interference of equity.

Still, it is clear that the result for which the appellant con-
tends - does not follow. The two Couch notes were held by
the bank only as collateral security for its claim against
Hooker & Co. According to some adjudged cases, if the
point had been made in the suit at law, the judgment against
Foote would have been restricted to the real amount of the
bank’s claim. Tt is an undisputed fact that the amount due
from Hooker & Co. to the bank, at the date of its judgment
against Foote, April 17, 1882, computing the interest at ten
per cent per annum, was less than one-half of the sum for
which it took judgment. The excess over the amount really
due from Hooker & Co., did not, in any view, equitably be-
long to the bank ; but, as between it and Pearce, to the latter.
Its interest in Foote’s gnaranty was measured by the amount
Qf the indebtedness of Hooker & Co. to it at the date of the
Judgment against Foote. If the bank had collected the entire
amount of that judgment from Foote, it would have been
bound to account to the assignee of ITooker & Co. for the bal-
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ance remaining after its demand against that firm was satis-
fied ; and this for the reason that it could not be deemed a
bona fide holder for value except to the extent of its demand
against Hooker & Co. Story on Prom. Notes, § 195; Mayo
v. Moore, 28 Illinois, 428; Williams v. Smeth, 2 Hill, 301;
Stoddard v. Kimball, 6 Cush. 469 ; Chicopee Bank v. Chapin,
8 Met. (Mass.) 40 ; Farwell v. Importers’ and Traders Bank,
90 N. Y. 483, 488; Allaire v. Hartshorne, 21 N. J. Law,
(1 Zabr.) 665 ; Maetland v. Citizens’ Nat. Bk. of Baltimore, 40
Maryland, 540, 570; Union Nat. Bank v. Ioberts, 45 Wiscon-
sin, 873, 379; Zarbell v. Sturtevant, 26 Vermont, 513, 517;
Valette v. Mason, 1 Indiana, 89 ; First Nat. Bk. of Dubuque
v. Werst, 52 Towa, 684, 685; Citizens’ Bank v. Payne, 18 La.
Ann. 222. All the bank can equitably claim in this suit is
the amount due it from Hooker & Co., which was admitted and
found to have been only $8459 at the date of the decree in
this case. And its substantial rights were not disturbed by
the decree under review ; for its judgment against Foote, which
was only collateral security for that claim, was not set aside,
but the payment of the above amount made a condition pre-
cedent to its surrender of the Couch notes, and the assignment
of that judgment. Neither the bank nor Rice complainsof the
decree in that form.

So, that the real question before us is as to the respective
claims of the assignee of Hooker & Co. and the assignee of
Foote to the possession of the Couch notes, and to the right of
the appellant to enforce the judgment against Foote after the
amount due the bank is paid. In determining these matters,
must we assume, as between those assignees — neither having
taken any greater rights than their assignors had — that the
transfer of the Couch notes to Hooker & Co. by Foote, and
the latter’s guaranty of those notes, were valid contracts under
the above statutes of Illinois? Did the judgment of the
bank establish the validity of those contracts as between
Foote and Hooker & Co.? These questions must receive a
negative answer. Hooker & Co. were not parties to the ac-
tion at law, and there was no issue in it between them and
Foote. Within the law of estoppel, there was no privity be-
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tween the bank and Hooker & Co.; certainly none that
entitled the latter to rely upon the bank’s judgment as con-
clusively establishing their claim against Foote. Hooker &
Co. had no right to control, in anywise, the proceedings in
that suit. While liable to the bank upon their own note,
they were not liable to it upon the Couch notes or upon
Foote’s guaranty of them, for they simply deposited the notes,
thus guaranteed, with the bank as collateral security, without
endorsing them. It is true they had a pecuniary interest in
the bank’s succeeding in its action against Foote, and it may
be that the same facts that would constitute a good defence,
under the statute, for Foote, if sued by Hooker & Co., would
equally have protected him against liability to the bank upon
that guaranty. But these circumstances do not show such
privity between the bank and Hooker & Co. as to conclude
Foote, the bank having been successful, or to have concluded
Hooker & Co. if Foote had succeeded, in respect to matters in
dispute between him and that firm. In no legal sense was
Hooker & Co. represented in the action upon Foote’s guaranty.
If they had sued him upon his guaranty, and, pending that ac-
tion, the Couch notes had been transferred to the bank with
the guaranty of payment endorsed thereon, there would have
been such privity between Hooker & Co. and the bank as,
perhaps, to have made the judgment against Foote conclusive
for, and a judgment in his favor conclusive against, both
Hooker & Co. and the bank, in respect to the matters liti-
gated 5 for, in the case supposed, Hooker & Co. would have
been parties to the judgment, and the bank, although not a
party, would have succeeded to the rights asserted by that
firm after the institution of the suit, and from a party thereto.
Orthwein v. Thomas, 127 Illinois, 554, 571; 1 Greenl. Ev. §§
523, 524, In respect to the two Couch notes in question, the
issue is presented in this suit for the first time between Hooker
& Co. and Foote as to whether the transfer and guaranty of
those notes to that firm were upon such a consideration as
rendered the transfer and guaranty void under the statute.
The bank’s judgment against Foote having enured, in equity,
to its benefit only to the extent of its demand against Hooker




OCTOBER TERM, 1891.

Opinion of the Court.

& Co. neither he, nor his assignee, nor any person interested,
was estopped thereby from proving as against Hooker & Co.
or their assignee the real nature of the transactions on the
Chicago Board of Trade in which that firm represented Foote.
Any other view would tend to defeat the manifest object for
which the statute was enacted.

In respect to the character of the transactions resulting in
the claim of Hooker & Co. against Foote for $22,165.72, which
the latter settled by a transfer of the four Couch notes, with
guaranty of their payment, but little need be said. What the
evidence was upon this point in Jackson, Receiver, &c. ». Foote,
we are not informed otherwise than by the opinion of the court
in that case. DBut the evidence before us is overwhelming to
the effect that the real object of the arrangement between
Hooker & Co. and Foote was, not to contract for the actual
delivery, in the future, of grain or other commodities — which
contracts would not have. been illegal (Pickering v. Cease, 79
Illinois, 328, 330) — but merely to speculate upon the rise and
fall in prices, with an explicit understanding, from the outset,
that the property apparently contracted for was not to be
delivered, and that the transactions were to be closed only by
the payment of the differences between the contract price and
the market price at the time fixed for the execution of the con-
tract. There was no material part of the claim of Hooker &
Co. that was not based upon a palpable violation of the statute.
The parties deliberately engaged in what is called gambling in
differences. It resultsthat both the transfer and guaranty of the
Couch notes to Hooker & Co. were void under the statute, and
passed no title to them or to their assignee. It was so ruled by
the Supreme Court of Illinois in Pearce v. Foote, 118 Illinois, 225,
(decided atter Jackson, Receiver, de. v. Foote,) which was a suit
by Pearce, as assignee of Hooker & Co., on one of the four
Couch notes transferred to that firm by Foote. See also 7en-
ney v. Foote, 95 Illinois, 99 5 Lyon v. Culbertson, 83 Illinois, 33 ;
Pickering v. Cease, 79 Illinois, 328 ; lrwin v. Williar, 110
U. S. 499 ; Barnerd v. Backhaus, 52 Wisconsin, 593 ; Love V.
Harvey, 114 Mass. 80; Flagg v. Baldwin, 38 N. J. Eq. (11
Stewart,) 219; Bigelow v. Benedict, 70 N. Y. 202.
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It is contended, however, that, under the pleadings and the
rules of practice adopted for the equity courts of the United
States, no decree could properly have been rendered, except
one dismissing the cross-bill of Rice. The bank filed a plea
and answer together; the plea setting up the proceedings and
judgment at law in bar of Rice’s cross-suit, and saving to the
bank the benefit thereof. Pearce, as assignee of Iooker & Co.,
filed an answer, the first part of which, as did the plea of the
bank, set out the proceedings and judgment in the action at
law upon Foote’s guaranty, relying upon them in bar of Rice’s
cross-suit, and praying that he might have the same benefit as
if he had pleaded them. To the plea and answer of the bank,
and to the answer of Pearce, general replications were filed
by Rice, whereby, it is insisted, Rice admitted the sufficiency
in law of the matters pleaded in bar; and, as the facts relating
to the action at law were proven, the cross-bill of Rice, it is
contended, should have been dismissed, as of course.

In support of this contention [lughes v. Blake, 6 Wheat.
453, 472, is cited. It was there said: ¢ The truth of the plea
being thus made out, what is to be the consequence? - If the
rule of courts of equity in England is to be applied, there can
be no doubt. If a plea, in the apprehension of the complainant,
be good in matter, but not true in fact, he may reply to it, as
has been done here, and proceed to examine witnesses in the
same way as in case of a replication to an answer; but such a
proceeding is always an admission of the sufficiency of the plea
itself, as much so as if it had been set down for argument and
allowed ; and if the facts relied on by the plea are proved, a
dismission of the bill on the hearing is a matter of course.”
That case was decided at February term, 1821, of this court.
The rule there announced was undoubtedly in accordance with
the long established practice in courts of equity. Farley v.
Kittson, 120 U. 8. 308, 314 ; Story’s Eq. PL § 697; 1 Daniell’s
Ch. PL & Pr. 695; 1 Smith’s Ch. Pr. 234; Mitford’s Ch. Pl.
302-35 Harris v. Ingledew, 3 P. Wms. 91, 94. But, at the
succeeding term, in 1822, of this court, rules of practice for
the equity courts of the United States were adopted under
the authority conferred by the act of May 8, 1792, 1 Stat. 275,
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c. 36. Rule 19 of that series provided: “ The plaintiff may
set down the demurrer or plea to be argued, or he may take
issue on the plea. If, upon an issue, the facts stated in the
plea be determined for the defendant, they shall avail him as
far as in law and equity they ought to avail him.” 7 Wheat.
x. This subsequently became, and is now, equity rule 33. It
clearly takes from the establishment of the plea the effect it
had under the old law. When, by filing a replication, issue is
taken upon a plea, the facts, if proven, will now avail the
defendant only so far as in law and equity .they ought to avail
him. Under the existing rule the court may, upon final hear-
ing, do, at least, what, under the old rule, might have been
done when the benefit of a plea was saved to the hearing.
“ When,” says Cooper, “the benefit of the plea is saved to the
hearing, the decision of the cause does not rest upon the truth
of the matter of the plea; but the plaintiff may avoid it by
other matter, which he is at liberty to adduce.” Cooper’s Eq.
Pl. 233. See also Story’s Eq. Pl § 698; Mitford’s Eq. PL
303; Hancock v. Carlton, 6 Gray, 89, 54. See also Uniled
States v. Dalles Military Road Co., 140 U. 8. 599, 616, 617.

So far as the bank is concerned, it obtained by the decree
below all it was entitled to demand ; for the conclusiveness of
its judgment against Foote is recognized to the full extent
of its actual interest in it, namely, the amount of its claim
against Hooker & Co. for which the guaranteed notes were
held as collateral security. It has no cause to complain, and
does not complain.

In respect to the assignee of Hooker & Co., he was not enti-
tled to a dismissal of the cross-bill upon proof merely of the
proceedings and judgment in the bank’s suit against Foote;
because, under the evidence in the cause, and for the reasons
already given, that judgment did not estop Foote or his assignee
from showing, as has been done, the illegal character of the
transactions out of which arose the claim of Hooker & Co.
against Foote, and the transfer by the latter of the Couch notes
with guaranty of payment. Consequently, the facts stated in
the pleadings of Pearce as to the proceedings and judgment in
the action against Foote, although established, cannot properly
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avail him in this suit. The court was at liberty to determine,
under the pleadings and evidence, the relief to which the
respective parties were entitled.

It is further contended that Rice, the assignee of Foote, was
not one of those authorized by the statute to proceed by bill
-in equity or by motion to set aside or vacate a judgment, mort-
gage, assurance, bond, note, bill, specialty, covenant, agreement,
act, deed, security or conveyance, given or executed, in viola-
tion of the statute relating to gaming and gambling contracts.
We think he was. The evidence shows that the assignment
to him was in good faith and for a valuable consideration. It
is clear that he was a person interested in the object to be
attained by the proceeding which the statute authorizes.

These views sustain the decree below, and it is

Affirmed.

Mg. Crigr Jusrice FurLLer and Mg. Justice Gray did not
hear the argument, nor take part in the decision of this case.

FARNSWORTH ». DUFFNER.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR
THE DISTRICT OF WEST VIRGINIA.

No. 69. Argued November 4, 1891. — Decided December 14, 1891,

In a suit in equity for the rescission of a contract of purchase, and to re-
cover the moneys paid thereon on the ground that it was induced by
the false and fraudulent representations of the vendor, if the means of
knowledge respecting the matters falsely represented are equally open to
purchaser and vendor, the former is charged with knowledge of all that
by the use of such means he could have ascertained: and a fortior he is
precluded from rescinding the contract and from recovery of the con-
sideration money if it appears that he availed himself of those means,
and made investigations, and relied upon the evidences they furnished,
and not upon the representations of the vendor.

Statements by a vendor of real estate to the vendee, (made during the
negotiations for the sale,) as to his own social and political position
and religious associations, are held, even if false, not to be fraudulent,
S0 as to work a rescission of the contract of sale.

It is no ground for rescinding such a contract that the agents of the ven-
dors, who had received the full purchase money agreed upon, misappro
priated a part of it.
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Tur court stated the case as follows:

On February 26, 1879, a tax deed was executed by the clerk
of the County Court of Upshur County, to George Henning
“and others, for a tract of land supposed to contain forty thou-
sand acres. The grantees in this tax deed were twenty-two'
in number, who had entered into a written agreement on
« December 11, 1877, to purchase the land at a tax sale in that
month. On April 24, 1883, this agreement for the purchase
of this land was executed :

“We, the undersigned, agree to and with George Henning
& Co., and bind ourselves to do certain things (through and
with the committee of said company, viz., D. D. T. Farns-
worth, Jackman Cooper and P. Thomas) as follows: We
agree to pay to said committee fifteen thousand dollars for a
certain tract of 40,000 acres of land, known as the Wm. I
Morton land, that was sold for non-payment of the taxes and

bought by said George Henning and others, to whom the
State of West \ngmla made deed ete., one hundred dollars
of which sum in hand paid to sald commlttee two thousand
dollars to be paid to said committee at the Buckhannon Bank
on the 4th of May, 1883, the residue of said fifteen thousand
dollars to be paid at the time of the making of a deed for said
land, said deed to be made within forty days or as soon there-
after as possible. The deed shall convey all the rights and
title to said land as conveyed by the State in a deed made to
said company ; the deed to be made to Joseph Duffner, Charles
Duffner and Matthew Duffner (the undersigned), with the
guarantee that the said tract of land shall contain at least
twenty thousand acres not legally held by actual settlers
within the boundary of said tract of 40,000 acres; but in the
making of the deed for said land it shall provide that all the
actual settlers within boundary who have been in peaceable
possession for ten years according to law, and have paid the
taxes on their claim or title shall not be disturbed by any
attempt in law from their boundaries so held by deed or title;
all the rest of said 40,000 acres is to be held by the under-
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signed. Now, if the said D. D. T. Farnsworth, Jackman
Cooper and P. Thomas shall make or cause to be made to us,
the undersigned, a deed as above stated for said 40,000 acres,
we will faithfully perform our obligations herein made.”

~ “Witness our hands and seals this day and year of our Lord,
April 24, 1883.

“CHARLES DUFFNER.  [SEAL.]
“Jos. DurrNER. [sEAL.]
“MarraEw DUFFNER. [SEAL. ]

“P.S. We agree also to pay the taxes on said land for the
year 1883.”

Thereafter a deed was made in pursuance of this agreement.
The deed was dated May 12, 1883, but not in fact delivered
until July 14, 1883. It purported to grant “all the rights,
title and interest vested” in the grantors by the tax deed
heretofore referred to, which was specifically described. It
also contained this provision, in reference to settlers on the
tract :

“The parties of the first part herein named convey the
above-named 40,000 acres of land to said parties of the second
part herein named with the provisions that all of the actual
settlers within the boundaries of said survey, who have been
in peaceable possession for ten years previous to this date, ac-
cording to law, and, having paid all of the taxes on their claim
of title to any of said land, shall not be disturbed by any
attempt or action in law from their boundaries so held by
them by deed as aforesaid; but all of the residue of said
40,000 acres is herein conveyed to the parties of the second
part and held by them with the guarantee that said tract or
survey of land shall contain at least 20,000 acres not legally
held by actual settlers, as above named and provided for,
within said boundary of 40,000 acres ; but if in case the quan-
tity of land in said survey should prove to be less than 20,000
acres after deducting the number of acres legally claimed and
held by actual settlers, as above herein named, then the parties
of the first part, grantors, who now constitute the legal own-
ers of said tract of land which was sold for the non-payment
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of the taxes due thereon in the name of William H. Morton,
are to refund back to the said Duffners, parties of the second
part, in proportion per acre for any deficiency of land below
or less than 20,000 acres in said survey.”

On February 12, 1886, Joseph Duffner, who had in fact
advanced all the money for the purchase of this land, and who
had succeeded to the rights of his associates in the deed, filed
his bill in the District Court of the United States for the Dis-
trict of West Virginia, setting forth the fact of his purchase
and the amount of money paid, and alleging that the pur
chasers were induced to purchase through the false and fraudu-
lent representations of the several grantors, such false and
fraudulent representations being set out in full ; also, that the
tax deed was void, and conveyed no title to any land by
reason of three matters specifically pointed out; and pray-
ing a decree that the several grantors be adjudged to re
turn to him the moneys by him paid, in proportion to their
several interests as grantors in the conveyance. To this bill
the defendants answered separately. Thereafter, on plead-
ings and proofs, the case was submitted to the court, and a
decree entered in favor of the plaintiff in accordance with the
prayer of the bill, setting aside the contract of April, 1883,
and adjudging that the several defendants pay to the plain-
tiff their proportionate amounts of the moneys paid by him.
The amounts thus decreed against two of the defendants,
Daniel D. T. Farnsworth and Philip Thomas, being each over
five thousand dollars, they have appealed to this court.

Mr. H.J. May, (with whom was Mr. A. H. Garland on the
brief,) for appellants, cited : Randall v. Howard, 2 Black, 585;
Adams v. Alkine, 20 West Va. 480; Ouverton v. Davisson, 1
Grattan, 211; Shank v. Lancaster, 5 Grattan, 110 ; Slaughter
v. Gerson, 13 Wall. 879; Yeates v. Pryor, 11 Arkansas, 58;
Farrar v. Churchill, 135 U. S. 609 ; ZThompson v. Jackson,
3 Randolph, 504; Carroll v. Wilson, 22 Arkansas, 32; Jack
son v. Ashton, 11 Pet. 229 ; Sutton v. Sutton, T Grattan, 234;
Abbott v. Allen, 2 Johns. Ch. 519; Gouverneur v. Elmendor},
5 Johns. Ch. 79, 84; Il v. Bush, 19 Arkansas, 522; Walker
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v. Hough, 59 Illinois, 875 ; Pasley v. Freeman, 3 T. R. 51, 56 ;
Ludington v. Renick, T West Va. 213; Summers v. Kanao-
wha County, 26 West Va. 159 ; Whiting v. Hill, 23 Michigamn,
399; Pratt v. Philbrook, 41 Maine, 132; Bridge v. Penniman,
105 N. Y. 642.

Mr. Henry M. Russell, for appellee, cited: Andrus v. St.
Lowis Smelting dee. Co., 130 U. S. 643 ; Boyce v. Grundy, 3
Pet. 210; Farrar v. Churchill, 135 U. S. 609 ; Halsted v.
Buster, 140 U. 8. 278 ; Dickinson v. Railroad Co., 7T West
Va. 390, 425 ; Stewart v. Wyoming Ranch Co., 128 U. S. 388
Barton v. Gilchrist, 19 West Va. 2235 MeCallister v. Cottrille,
24 West Va. 178 ; Simpson v. Edmiston, 23 West Va. 675.

Mr. Justice BrEWER, after stating the case, delivered the
opinion of the court.

This is a suit for the rescission of a contract of purchase, and

to recover the moneys paid thereon, on the ground that it was
induced by the false and fraudulent representations of the ven-
dors. In respect to such an action it has been laid down by
many authorities that, where the means of knowledge respect-
ing the matters falsely represented are equally open to pur-
chaser and vendor, the former is charged with knowledge of
all that by the use of such means he could have ascertained.
In Slaughters’ Administrator v. Gerson, 13 Wall. 379, 383, this
court said: “ Where the means of knowledge are at hand and
equally available to both parties, and the subject of purchase
Is alike open to their inspection, if the purchaser does not avail
himself of these means and opportunities, he will not be heard
to say that he has been deceived by the vendor’s misrepresen-
tations. If, having eyes, he will not see matters directly
before them, where no concealment is made or attempted, he
will not be entitled to favorable consideration when he com-
plains that he has suffered from his own voluntary blindness,
and been misled by overconfidence in the statements of
another. And the same rule obtains when the complaining
party does not rely upon the misrepresentations, but seeks
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from other quarters means of verification of the statements
made, and acts upon the information thus obtained.” See also
Southern Development Co. v. Silva, 125 U. 8. 247; Farrar v.
Churchitl, 135 U. S. 609. In ZLudington v. Renick, T West
Va. 273, it was held that ¢ a party seeking the rescission of a
contract, on the ground of misrepresentations, must establish
the same by clear and irrefragable evidence ; and if it appears
that he has resorted to the proper means of verification, so as
to show that he in fact relied upon his own inquiries, or if the
means of investigation and verification were at hand, and his
attention drawn to them, relief will be denied.” In the case
of Attwood v. Small, decided by the House of Lords, and re-
ported in 6 Cl. and Finn. 232, 233, it is held that “if a pur
chaser, choosing to judge for himself, does not avail himself of
the knowledge or means of knowledge open to him or to Lis
agents, he cannot be heard to say he was deceived by the ven-
dor’s representations.” And in 2 Pomeroy’s Equity Jurispru-
dence, section 892, it is declared that a party is not justified in
relying upon representations made to him — “1. When, be-
fore entering into the contract or other transaction, he actu-
ally resorts to the proper means of ascertaining the truth and
verifying the statement. 2. When, having the opportunity
of making such examination, he is charged with the knowledge
which he necessarily would have obtained if be had prose-
cuted it with diligence. 3. When the representation is concern-
ing generalities equally within the knowledge or the means of
acquiring knowledge possessed by both parties.”

But if the neglect to make reasonable examinations would
preclude a party from rescinding a contract on the ground
of false and fraudulent representations, a fortior: is he pre-
cluded when it appears that he did make such examination,
and relied on the evidences furnished by such examination, and
not upon the representations.

It becomes necessary now to state some facts appearing in
the record, facts that are undisputed, and coming from the
lips of plaintiff and his witnesses. Matthew Duffner, the son
of plaintiff and one of the three parties in the contract and
deed, was in partnership with a man by the name of Wood.
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This partner informed him that he had a cousin, one Colonel
Wood, living near Oakland, Maryland, who had lands for sale.
A few weeks after receiving this information Duffner called
on Colonel Wood, and was shown by him a map of this land,
located within a few miles of Buckhannon, in Upshur County,
West Virginia. By arrangement the three Duffners met
Colonel Wood at Clarksburg, and went with him to Buckhan-
non with a view of examining the land. Soon after their
arrival Colonel Wood became intoxicated and took no further
part in the transaction. While there they met the two appel-
lants and Jackman Cooper (and this was the first interview or
communication between the parties) and entered into the con-
tract of April 24, 1883, with them as a committee on behalf of
all the owners. Prior, however, to this they had gone on to the
land in company with Watson Westfall, who was, or had been
for years, the surveyor of the county, spending the time from
Saturday morning until Tuesday night in going to, examining,
and returning therefrom. After executing this contract the
Duffners returned to Cleveland. Having been advised that
the deed was executed and ready for delivery, and in July
following, this plaintiff, with a lawyer from Cleveland — Mr.
Fish, a gentleman who had been acting as his counsel for
fifteen or twenty years, a lawyer of experience, sixty-four
years of age — went to Buckhannon. Ie took Mr. Fish with
him for the purpose of having him examine the title and the
deed. On arriving at Buckhannon, Mr. Fish proceeded to
make such investigation as he deemed sufficient; and after
three days passed in an examination of the records and a study
of the statutes of the State, he advised Mr. Duffner to take the
deed; and on the giving of such advice Mr. Duffner received
the deed and paid the balance due on the contract. After
?his‘, having missed the train, Mr. Fish remained another day
in Buckhannon, and continued his examination of the records;
and on his way home stopped at the State capital to see if
Proper returns had been made to the State auditor’s office.
The result of all his investigations was satisfactory ; and, as
both plaintiff and Mr. Fish testify (and their testimony is cor-
roborated by many witnesses, and contradicted by none), it
VOL. CXL11—4
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was after Mr. Fish advised him to take the deed that he took
it and paid his money.

But one conclusion can be deduced from these facts —and
that is, that the plaintiff did not rely upon any representations
made to him by the defendants, but through his own counsel
made investigation of the title, and purchased on the strength
of that counsel’s opinion thereof. Within settled rules, he is,
therefore, now precluded from rescinding this contract on the
ground of such representations.

But the case does not rest on this alone. Thus far we have
considered only such facts as are disclosed by the testimony of
the plaintiff, his son, and his counsel. Let us look at some of
the testimony produced by the otherside. Frederick Brinkman,
an apparently disinterested witness, testifies that he met plain-
tiff on his several visits to West Virginia; and, hearing from
him that he was coming there to buy land, cautioned him
against West Virginia land titles, calling them ¢ polecat”
titles, and advised him before purchasing to consult some of the
local lawyers, naming three or four of them. To which plain-
tiff replied that he would be careful, and that before purchas-
ing he would bring his own counsel from Cleveland; and
added that he was a good lawyer, and one in whom he had
confidence. Again, while Mr. Fish was making his examina-
tion of the records in the county office, three or four of the
defendants were present; and some one or more of them said
to him, in the presence of the plaintiff, that some people called
their title a wildcat title; and they wanted him to make a full
examination, and be satisfied that it was good, “for they
wanted no afterclaps or further trouble about the land
thereafter.” So we have not only equal means of knowl
edge, but also an actual examination by the purchaser through
his counsel; a completion of the contract when, and only
when, his counsel advises him that the title is satisfactory;
a prior caution to the purchaser that land titles in West
Virginia were doubtful, and his reply that he proposed to rely
upon the advice of his own counsel ; and the further declara-
tion of the defendants to such counsel, in the presence of the
purchaser, before the completion of the contract, that they de-
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sired a full examination, in order that there might be no after
trouble. Surely, if there ever was a case in which the doctrine
of caveat emptor applies, this is one.

It may be well now to notice the three matters which are
alleged in the bill as invalidating the title: First, that there was
no note or record of any kind in the office of the clerk of the
county court of Upshur County of the sheriff’s report of his
sale, until the 10th day of January, 1878, which was more than
ten days after the sale; which omission, counsel says, has been
decided by the Supreme Court of West Virginia to invalidate a
tax deed. DButb this was a defect apparent on the records, the
very records which Mr. Fish was examining. Second, that
William H. Morton, in whose name the land was returned de-
linquent for the non-payment of the taxes of 1876, never had
any valid title; his only claim of title resting in a series of
frandulent papers, admitted to record in the county of Upshur
on the 16th day of February, 1876. Then follows a statement
of the instruments in that chain of title, to which the bill
adds: “From this it will be seen that all of these papers
except the last were admitted to record upon certificates pur-
porting to have been made on the 24th day of February, 1867,
which was Sunday, by one Frederick Bull, who only goes so
far as to certify to the papers as copies of the papers which
were then produced before him.” But this chain of title, as
the bill avers and the testimony shows, was on the records,
and was examined by Mr. Fish; and it also appears that Mry.
Fish noticed that one of these instruments at least, thus placed
on record, was not an original instrument, but only a copy.
So the defect was not only one which could have been noticed
by Mr. Fish, but also, so far as the objection runs to the record
being of a copy of an instrument, was in fact perceived by
him.  Thereafter he examined to see that this tract of land
was listed for that year in the name of Morton only; and
concluded that, as tax proceedings are proceedings in rem
against the land, they were not vitiated by any defect in the
chain of title to the party in whose name the land was listed.
Third, it was alleged that the title under the tax deed was
void, because the tract of land described therein was and is
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owned by other persons claiming under and owning by supe
rior patents. And then the bill sets out some eleven patents,
issued between 1785 and 1793, for large tracts of land, which
patents, the bill alleges, covered and included the tract in
controversy. - But these, too, were facts appearing on the
public records.

It is worthy of remark here, that in the latter part of the
eighteenth century it was a common practice for the State of
Virginia to make grants of large tracts of lands in the then
unoccupied portions of the State now included in the State of
‘West Virginia, the boundaries of which grants were often con-
flicting and overlapping. Ilence arose, under authority of the
statutes, a form of patent known as an “inclusive” grant.
Grants of that nature were before this court, and considered in
the cases of Scott v. Ratliffe, 5 Pet. 81; Armstrong v. Morrill,
14 Wall. 120; and Halsted v. Buster, 140 U. S. 273. So the
exact tract of land which any of these patentees actually
acquired could only be determined after surveys, and a com-
parison of the dates of the entries, surveys and patents. And
as the descriptions in tax proceedings followed those in patents
and other deeds, —lands being listed in the names of the owners
according to the system then obtaining in that State, — the
~ same uncertainty of boundary existed as to lands held by tax
titles. But with reference to all these matters, alleged as
defects in the title, it is enough to say that they were apparent
on the records, were open to the inspection of plaintiff and his
counsel, and as to one of them at least, it was a defect first
noticed by Mr. Fish, and deemed by him insufficient to destroy
the tax title.

So far as respects the matter of settlers on the land — settlers
having occupied portions long enough to acquire title by occu-
pancy — both the contract and the deed give notice of that
fact, and make provision therefor. It also appears that the
Duffners made a general examination of the land before the
contract was entered into, and spent three nights at the house
of Isaac W. Simons, a settler claiming title by occupancy, who,
as he testifies, notified them of his claim of title. As the plain-
tiff after his purchase never caused a survey to be made of the
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land, and never sought to find out how much of the ground
was occupied by these settlers, it is still an unsettled question
how much of the forty thousand acres described in the tax
deed was within the limits of prior grants, or in fact so occupied.

We now pass to a notice of the particular matters of fraud
alleged in the bill; and the first is, that the defendants knew
that their title was worthless, and with this knowledge, deliber-
ately represented it to be good for the sake of inducing the
purchase. The matters in the testimony which are relied upon
to substantiate this charge are, that the title was in fact worth-
less; that there was talk in the community to that effect, which
had come to the knowledge of defendants; that such an opin-
ion had been given by a prominent lawyer, at one time a judge
of the Supreme Court of that State, as was known to them;
the presumption from their long residence in the community
that all would have known, and the fact that some did know,
of the existence of these conflicting grants ; and the testimony
of Mr. Fleming, a lawyer in Buckhannon, that these appellants
stated to him he might be called upon to advise as to the title,
and intimated that an opinion in its favor was desired, and that
they would pay him for his services. But, as against these
matters, it appears that these defendants were not lawyers, but
farmers and business men, not possessing or pretending to pos-
sess that knowledge of the law which would enable them to
determine as to the validity of the title; that they advanced
not only the money for the purchase in the first instance, but
continued during the succeeding years and until this sale to
pay the taxes, the amount of taxes thus paid being, as stated
by the county clerk, $2983.82, and the total amount paid by
these defendants in one way and another, towards perfecting
their title, according to the testimony of one of the defendants,
being $3150.67 ; that they did not pretend that the title they
were selling was other than a tax deed ; and that they indi-
cated in the papers the tax deed on which their title was based,
and referred the purchaser to the records by which the validity
of their title could be determined. While they may have
known, as is generally known, that there is an uncertainty
about a tax title, yet they had confidence enough in it to invest
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their money therein for a series of years, and to invite the pur-
chaser to an examination of the record evidences thereof. So
far as respects the testimony of Mr. Fleming, the lawyer, it is
proper to say that he does not testify that there was any direct
suggestion to the alleged effect, but simply that he obtained
an impression from the general tone of the conversation, while
these appellants positively deny that there was any suggestion
or thought on their part of anything improper; and say that
they simply notified him that they might be asked to name
some local lawyer to examine the title for the purchaser, and
that they should take pleasure in recommending him.

Again, it is charged that these defendants surrounded this
purchaser and his counsel and succeeded in preventing them
from having conversations with other citizens, or making in-
quiries of them, and ascertaining such facts or reports as might
have been gathered from such inquiries. But any attempt of
this kind is denied by all. It was natural that they should be
interested in making a sale, and that they should do what they
could to show attentions to the purchaser and his counsel, and
should be often with them ; but it does not appear that they
hindered them in any way from making such inquiries and
investigations as they desired. On the contrary, their testi-
mony is that they urged them to make full inquiry and inves-
tigation before consummating the purchase.

It is further charged in the bill that, “in order to induce
said plaintiff to accept and confide in the said representations
as to the validity of the said title, and'in order to prevent the
said plaintiff from making inquiries in other directions respect-
ing the same, the said Daniel D. T. Farnsworth, at the time of
making the said representations respecting the said title, also
represented to the said plaintiff that he, the said Daniel D. T.
Farnsworth, had been governor of the State of West Virginia
and a member of the senate of the same State, and was at the
time of making such representations the president of a banl and
the president of a railroad company and a member of the Bap-
tist Church, and had heretofore built a church edifice, which he
pointed out to the said plaintiff, and that he was not such &
man as would deceive or take advantage of the said plaintiff
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or would have anything to do with titles to land unless they
were good titles.”

According to the plaintiff’s testimony, it would appear that
these statements were made before the signing of the original
contract. According to Mr. Farnsworth, that, while he did
make statements of that character, it was only after the con-
tract was signed, and while walking about the city with the
plaintiff, and in response to inquiries made by him. But, fur-
ther, the testimony of Mr. Farnsworth is that those matters
concerning himself, thus stated, were true, and there is no sug-
gestion anywhere that they were not true. If true, they cer-
tainly were not false and fraudulent representations, and, if
false, they were not of a character to invalidate a contract.
It would hardly do to hold that a party was induced into a
contract by false and fraudulent representations, because one
of the vendors represented that he had been governor of the
State, and was a member of the church, and president of a
bank and a railroad company.

One other matter alone requires notice. It appears that in
the talk preceding the contract of purchase the committee had
named $20,000 as the price of the land, and had asked a fur-
ther sum of $1500 for their own services; but that the final
outcome of the negotiations was the fixing of $15,000 as the
price of the land, and $6500 to be paid to these two appellants
for their services. It is enough to say, that whatever wrong
these appellants were guilty of in making this change, was a
wrong to their associates and not to the purchaser. It is not
a matter he can complain of. The full amount which he had
to pay was the amount they named in the first instance, to
wit, 21,500, and if in fraud of the rights of their associates
they changed the distribution of that sum, it was a wrong
which only the parties injured can take advantage of.

This is the whole case presented by the record. The ven-
dors pretended to sell only a tax title. They specially guarded
themselves against any rights of actual settlers. The validity
of their title and the extent of it were matters apparent on the
records, and open to the inspection of the purchaser. Ile did
0t act on their representations that the title was good, but

L
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brought his own counsel from home to examine those records,
and acted upon his judgment of the title. The conduct of the
defendants supports their testimony, that they believed there
was validity to their title. The particular statements com-
plained of as against one of these appellants were true in fact,
and, if not true, were not of a character to avoid the purchase.
The wrong which these two appellants are specially charged
to have been guilty of was a wrong against their associates
and not against the purchaser, nor one of which he can take
advantage. It follows, therefore, that there was no such
showing made as would justify a court in rescinding the con-
tract of purchase, and decreeing a repayment of the money.

The decree will be reversed, and the case remanded, with
instructions to dismiss the bill as to these appellants.

Mg. Jusrtice Gray did not hear the argument or take part
in the decision of this case.

FINN ». BROWN.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF COLORADO.

No. 106. Argued November 24, 25, 1891. — Decided December 14, 1891.

Fifty shares of the stock of a national bank were transferred to F. on the
books of the bank October 29. A certificate therefor was made out hut
not delivered to him. He knew nothing of the transfer and did not
authorize it to be made. On October 30 he was appointed a director and
vice-president. On November 21 he was authorized to act as cashier.
He acted as vice-president and cashier from that day. On December
12 he bought and paid for 20 other shares. On January 2 following,
while the bank was insolvent, a dividend on its stock was fraudulently
made, and $1750 therefor placed to the credit of F. on its books. He,
learning on that day of the transfer of the 50 shares, ordered D., the
president of the bank, who had directed the transfer of the 50 ghares,
to retransfer it, and gave to D. his check to the order of D., individually,
for $1250 of the $1750. The bank failed January 22. In a suit by the
receiver of the bank against F. to recover the amount of an assessment

¥
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of 100 per cent by the Comptroller of the Currency in enforcement of

the individual liability of the shareholders, and to recover the $1750:

Held,

(1) In view of provisions of §§ 5146, 5147 and 5210 of the Revised Stat-
utes, it must be presumed conclusively that F. knew, from Novem-
ber 21, that the books showed he held 50 shares;

2) F. did not get rid of his liability for the $1250, by giving to D. his
check for that sum in favor of D. individually.

TaE court stated the case as follows :

This is an action at law, brought in the Circuit Court of the
United States for the District of Colorado, by the receiver of
the First National Bank of Leadville, Colorado, against Nicho-
las Finn, to recover $8750, with ‘interest upon $7000 thereof
from September 28, 1885, and upon $1750 thereof from Janu-
ary 2, 1884. The bank was a national banking corporation ;
and, it becoming insolvent, the Comptroller of the Currency, on
the 24th of January, 1884, appointed one Ellsworth receiver
of the bank, who afterwards resigned, and the plaintiff became
his suceessor.

The amended complaint alleges, that the defendant, on the
29th of October, 1883, became the holder of 50 shares of the
capital stock of the bank, and, on the 12th of December, 1883,
the holder of 20 others of such shares, the shares being of the
par value of $100 each ; that certificates of stock were duly
issued to the defendant for such shares respectively ; that, on
the 25th of September, 1885, the Comptroller of the Currency,
under § 5151 of the Revised Statutes, determined that, in order
to provide the money necessary to pay the debts of the bank,
1t was necessary to enforce the individual liability of its share-
holders to the full extent of 100 per centum of the par value
of the shares of its capital stock, and thereupon, on that day,
made an assessment to that effect, and directed the plaintiff to
take the necessary proceedings to enforce such individual lia-
bility ; that thereupon there became due from the defendant
870005 that due notice was thereupon served upon him; but
that he had paid no part of the assessment.

The amended complaint then sets forth, as a second cause of
action, that on the 2d of January, 1884, and for a long time
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prior thereto, the defendant was a shareholder and director,
and acting cashier, of the bank; that, on that date and for a
long time prior thereto, the bank was insolvent ; that on that
date, by its board of directors, it fraudulently and wrongtully
declared a dividend of 25 per cent on its capital stock, to be
paid to its shareholders; that the defendant, as such director,
was present at the meeting of the board at which such divi-
dend was declared, and united in such action, with full knowl-
edge of such insolvency; that on that date, the defendant
received from the bank $1750, as his proportion, on said 70
shares, of said dividend, and retained, and still retains, .that
sum, with full knowledge that at that date there were then no
net profits of the bank, and that the dividend was wrongfully
withdrawn from its capital stock ; and that repayment of the
$1750 had been demanded by the defendant, and refused.

The answer denies that the defendant ever became the
holder of the 50 shares of stock, or that there was issued to
him a certificate for 50 shares, but admits that on the 12th of
December, 1883, he became the holder of 20 shares, and that
there was issued to him a certificate therefor. It admits the
defendant’s liability for $2000 on the 20 shares of stock, and
alleges that, after the commencement of the suit, he paid to
the plaintiff the $2000. It denies that, at the time stated in
the second cause of action set forth in the amended complaint,
as to the $1750, the defendant was a director of the bank, or
that he ever was its acting cashier. It takes issue as to the
declaring of the 25 per cent dividend, and denies that the de-
fendant, as a director of the bank or ol:hermse was present at
the meeting of the board at which it was declared, or that he
united in such alleged action with any knowledge of the insol-
vency of the bank or otherwise, and denies that he received
the $1750 as his proportion of such dividend, but admits that
he received 8500 as a dividend of 25 per cent upon the 20
shares.

The cause was tried before the court and a jury, and a verdict
was rendered for the plaintiff, for $7833.33, and a judgment for
the plaintiff for that amount was entered. The defendant has
sued out a writ of error to review that judgment. There is &
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bill of exceptions, which contains all the evidence given on the
trial.

The facts of the case appear to be as follows: The doors of
the bank were closed on the 22d of January, 1884. Imme-
diately thereafter Ellsworth was appointed receiver, and
continued to be such until February 1, 1884, when, on his
resignation, the plaintiff was appointed in his place. Accord-
ing to the stubs of the book of certificates and as shown by the
stock register, 50 shares of the stock were transferred to the
defendant, by issuing a certificate for 50 shares, dated October
29, 1883, 40 shares of which were issued to the defendant from
the stock of one McNany, and ten shares from the stock of
Frank W. De Walt, the president of the bank. Those 50
shares constituted the only stock which stood in the name of
the defendant, until December 12, 1883. On the 30th of Octo-
ber, 1883, at a directors’ meeting, the defendant was appointed
a director ; and on the same day, at a directors’ meeting, he
was appointed vice-president of the bank. On the 21st of
November, 1883, at a directors’ meeting, at which the defend-
ant was present and voting, the resignation of P. J. Sours, the
cashier, was accepted and the defendant, as vice-president,
was authorized to act as cashier until a new cashier should be
regularly appointed. On the same day, the defendant and
De Walt, the president, were authorized to pass judgment on
all notes, ete., offered for discount. The defendant discharged
the duties of vice-president from the 21st of November, 1883,
until the bank failed. It appeared from the book of share
certificates, that the defendant, at the time of the failure of
the bank, was the owner of 70 shares of its stock. It also
appeared that, since this suit was brought, he had paid the
$2000 assessment on the 20 shares. It further appeared that
the defendant, as vice-president, wrote a number of letters to
correspondents of the bank, notifying them of the resignation
of Sours as cashier and enclosing the defendant’s signature,
which was to be recognized on bills of exchange, etc., subse-
quent to that time; and that he signed, as vice-president, be-
tween November 21 and December 12, 1883, and also between
December 12, 1883, and January 22, 1884, a large number of




OCTOBER TERM, 1891.
Statement of the Case.

certificates of deposit and bills of exchange issued by the bank.
No regular stock book was kept in the bank, but a list of
stockholders and transfers of stock appeared in one of its
books, in which was entered a credit to the defendant of 50
shares of stock on October 29, 1883, and of 20 shares more,
purchased by him from Sours, on December 12, 1883. It
appeared that no demand had been made upon De Walt or
McNany to pay the assessment on the 50 shares. The defend-
ant claimed that the 50 shares were transferred to him without
his knowledge or consent ; that no transfer appeared upon the
books, to the credit of either De Walt or McNany from the
defendant, of any sum of money for the 50 shares; and that
the certificate for the 50 shares was not among the papers
of the bank, so far as the receiver could ascertain. The defend-
ant, on cross-examination as a witness, gave evidence tending
to show that, in connection with De Walt, he had fulfilled the
duties of cashier of the bank from the time of his election as
vice-president. The books of the bank showed that it was
insolvent on January 2, 1884. Sours owned 20 shares of the
stock on the 29th of October, 1883. On that day he tendered
his resignation to the president, and on the same day the pres-
ident instructed him to issue a certificate of stock for 50 shares
in the name of the defendant, transferring 40 shares thercof
from the stock of McNany, and ten shares from the stock of
De Walt. Sours wrote the certificate, signed it as cashier, and
lett it in the book of certificates, but did not deliver it to the
defendant. On the 21st of November, 1883, Sours attended
a meeting of the directors, at which time his resignation as
cashier was accepted ; and, at that meeting, the defendant
was elected a director, and on the same day, at a meeting
attended by the defendant, the latter was elected vicepresi-
dent. On December 12, 1883, the defendant paid Sours $2400
for his 20 shares, and Sours handed to him the certificate
therefor, duly assigned. It was customary for Sours, as casb-
ier, to sign new certificates of stock as issued. He resigned
because he was not satisfied with the manner in which the bank
was conducted and had his fears of coming disasters. Ie knew
that no cashier had been elected to take his place, and that the
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duties of that office had been performed by the defendant;
and Sours ceased his active connection with the bank after
the defendant had been elected vice-president and before he
disposed of his stock to the defendant.

The defendant testified that he knew nothing of the transfer
of the 50 shares of stock to his name, and was absent from
Leadville at the time; that after he returned, he was urged
by De Walt to invest in the stock of the bank and become one
of its active officers, which he consented to do; that on the
21st of November, 1883, he was elected a director, he being
present at the meeting; that, at the same meeting, he was
elected vice-president, and entered at once upon ‘the discharge
of his duties ; that he was then urged to obtain some stock in
the bank, and was informed by the president that 20 shares
of the stock could be secured from Sours for a premium of
$20 per share, and was advised by the president to take it, the
latter representing the bank to be in a prosperous condition ;
that the defendant then purchased the 20 shares from Sours,
and had them transferred to his name on the books, and took
a certificate therefor; that, from the time of his election as
vice-president, he performed some of the business of the bank,
had his headquarters in the bank, wrote some letters, and
signed some certificates of deposit and bills of exchange, the
business being of a routine character, and he having little
knowledge of the books and no knowledge of the condition of
the bank, and relying almost entirely upon the representations
and management of the president; and that he never had a
certificate for the 50 shares or any other shares, except the 20
shares,

On the 2d of J anuary, 1884, a dividend of 25 per cent on
the capital stock of the bank was declared, and the sum of
81750 was transferred to the credit of the defendant, as his
share of such dividend on 70 shares of stock. At that time,
“’19. bank was wholly insolvent, and the declaration of the
d}wdend was fraudulent. According to the record of the
directors’ meeting at which the dividend was declared, the de-
ff?nfiant was present and seconded the motion to declare the
dividend. The entry in the book of records of the bank of

-
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the declaration of the dividend was thought to be in the hand-
writing of a female relative of the president. The defendant
testified that on the 2d of January, 1884, he was informed by
De Walt, the president, that a dividend of 25 per cent had
been declared, and, by some one else, that the sum of $1750
on account of such dividend had been transferred to his credit
by order of De Walt ; that, being the owner of only 20 shares,
he at once inquired of De Walt about it, when, for the first
time, he was informed that the 50 shares had been transferred
to his credit and stood in his name on the books of the bank,
in consequence of which 1250 had been transferred to his
credit as soon as the dividend was declared ; that he inquired
of De Walt why the 50 shares were in his name, and was in-
formed that they had been so transferred merely because De
Walt thought the defendant might desire to purchase them as
a good investment ; that the defendant at once repudiated the
transaction, and refused to purchase the stock or have any-
thing to do with it, and ordered De Walt to retransfer the
same back to his own name without delay ; that the defendant
immediately sat down and drew his check for $1250 to the
order of De Walt individually, and handed it to the latter;
that the check was duly charged on the books of the bank to
the defendant and credited to the account of De Walt; that
almost immediately thereafter, the defendant was summoned
on a jury, and was kept in attendance thereon almost con-
stantly until the 21st of January, 1884, the day but one before
the suspension of the bank ; that, during a part of such jury
service, he was confined with the other jurors, and not per
mitted to separate from them; that the next day after the
agreement of the jury, he was engaged in looking after the
affairs of the bank, and did not think of the stock or whether
it had been transferred by De Walt; and that the bank almost
immediately suspended.

The defendant also gave evidence tending to show that he
never attended a meeting of the directors for the purpose of
declaring the dividend of January 2, and knew nothing about
the fact that the books contained such an entry; and that he
had no knowledge of the declaration of the dividend beyond

.
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the statement of De Walt to that effect. He recognized the
handwriting of the entry of the meeting at which the dividend
was declared as being that of a lady cousin of De Walt; and
testified that, according to the best of his information, the
entry was written at the house of De Walt and not at the
bank; that he never examined the book of certificates of
shares, or any other entry or any other book, with reference
to the shares; that he had no knowledge of the insolvent con-
dition of the bank, and was assured by De Walt that the bank
was doing a large business and making money, and that the
shares were a profitable investment; that to the best of his
recollection he had not sworn that the bank was in good con-
dition on January 1, but, as one of the directors, he attested a
sworn statement of its condition, which was verified by the
president ; that at the time the dividend was declared, he was
of the belief that the president had the right to set apart from
the profits of the bank such an amount as would represent the
dividend which might be declared ; that he paid no further
attention to it after that; and that he was not aware that the
bank was then insolvent and not ‘in a condition to pay its
debts, nor aware, at the time of the suspension of the bank,
that there was less than $100 in currency on hand.

At the close of the evidence, the court refused to submit
the cause to the jury, to which refusal the defendant ex-
cepted. The court then instructed the jury that, under the
evidence of the defendant himself, as well as under the testi-
mony for him, he was estopped from denying his ownership
of the 50 shares ; and that, inasmuch as he had not repaid the
$1250 of dividend to the bank, but had paid it to De Walt, he
had not refunded that amount in the manner in which he
should have done. The court thereupon instructed the jury to
find a verdiet for $5000, the par value of 50 shares at $100
per share, and interest on such par value at the rate of ten
per cent per annum from the date of the demand for payment
by the plaintiff, together with $1750 dividend on the 70 shares
of stock. The defendant excepted to that instruction. The
defendant then asked the court to give seven several instruc-

tions, which were refused, and to each refusal the defendant
excepted.
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The defendant then moved for a new trial, which was
denied by the court, in an opinion reported in 34 Fed. Rep.
124. The ground of the denial of the motion for a new trial
was stated by the court in its opinion to be, that the defend-
ant was chargeable with notice of the transfer of the 50 shares
to him, he having acted as vice-president and cashier during
the time when those shares were transferred to him ; that any
investigation of the books of the bank would have led to the
discovery that he was a stockholder to the extent of the 50
shares in question; that, when he was informed of the divi-
dend of January 2, all he did was to pay the $1250 to De
Walt, who, he supposed, was the owner of the shares; and
that he did not return the money to the bank.

Mr. T. M. Patterson for plaintiff in error. Mr. C S
Thomas and Mr. C. C. Parsons were on the brief.

The first assignment of error is based upon the refusal of the
court to permit the said cause to go to the jury, and instructing
them to find a verdict against the plaintiff in error, and that the
plaintiff in error was estopped from denying the ownership of
the 50 shares of stock standing in his name upon the books of
the bank. Shares of stock in a corporation subject their owners
to individual liability. The ownership of it is not, therefore,
necessarily beneficial, but may impose liabilities which are
greater than the advantages arising from its possession, and
hence, in the transfer of corporate stock, which necessarily
carries with it all the responsibilities attaching to the owner-
ship, there is no presumption of acceptance. It is especially
clear that, where an attempt is actually made to enforce the
liability of the transferee, no presumption will prevent his
right to refuse the transfer. Cartmell's Case, L. R. 9 Ch. 691;
LRobinson v. Lane, 19 Georgia, 337; Skowhegan Bank v. Cutler,
49 Maine, 315. In all cases, however, in which the transfer
of the stock has originally been made without the knowledge
and consent of the transferee, he has the right to repudiate
the transaction, providing he has not already confirmed it.
Ex parte Hennessey, 2 Macn. & Gord. 201; Webster v. Uplon,
91 U. S. 65; Turnbull v. Payson, 95 U. S. 418; Keyser V.
Hitz, 133 U, S. 138,
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The transfer of stock to a person upon the books of a com-
pany is not sufficient in itself to make him an owner of the
same and subject to the liabilities thereof, unless he shall
have done something which shall constitute an acceptance of
the transfer, or which estops him to deny his ownership.
Tripp v. Appleman, 35 Fed. Rep. 19; Turnbull v. Payson,
supra. 'What will amount to an acceptance in the transfer of
stock is a question of fact not as yet regulated by any general
rulesof law.  Pém’s Case, 3 DeG. & Sm. 11; Sanger v. Upton,
91 U. 8. 56.

In the transfer of personal property — and corporate stock
is personal property and subject to all the general rules of law
regulating it— it may be safely said: There is no acceptance
unless the transferee has exercised his option to receive or
reject the property transferred, or has done something which
will operate to deprive him of his option. Géllman v. Hill,
36 N. . 811, 820 ; Shepherd v. Pressey, 32 N. . 55 ; Messer v.
Woodman, 22 N. H. 172, 181; 8. C. 53 Am. Dec. 241; Belt v.
Marriott, 9 Gill, 831 ; Clark v. Tucker, 2 Sandford, (N. Y.) 157.

In the light of these authorities, it is very clear that the
plaintiff in error should have been allowed to go to the jury
with the defence which he had made. That defence involved
questions of fact, of the truth of which it was the sole judge.
Commissioners of Marion County v. Clark, 94 U. S. 278, 284 ;
Pawling v. United States, 4 Cranch, 219, 222 ; Chicago, Rock
Islond dee. Railway v. Lewis, 109 Illinois, 120, 124 ; Lord v.
Puchlo Smelting & Refining Co., 12 Colorado, 390.

The second assignment is based upon the error of the Cir-
cuit Court in instructing the jury that under the evidence of
the defendant, as well as the testimony of the defence, the
defendant was estopped from denying the ownership of the
stock in controversy, (which has been discussed,) and that,
nasmuch as he had repaid the $1250 in dividends, not to the
bank, but to Frank W. De Walt, he did not refund the amount
thereof in the manner which he should have done — in other
words, that he should have paid the $1250 to the bank instead
of to Frank W. De Walt. This was fallacious.

Immediately upon the declaration of a dividend by the
VOL. CcXLII—5
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directors of a company, it becomes a debt due and payable
from the company to the stockholders. Aing v. Paterson &
Hudson River Railroad, 5 Dutcher (29 N. J. Law) 82, 504;
March v. Eastern Railroad, 43 N. I. 515 ; Foote, Appellant,
22 Pick. 299; Foawcett v. Laurie, 1 Drew. & Sm. 192. The
$1250 in question was a 25 per cent dividend upon the 50
shares of stock here involved. This dividend, as soon as it
was declared, became the property of the owner of that stock
at the time of declaring the dividend. The court below in-
structed the jury that this should have been paid to the bank,
and that when Finn failed to repay it to the bank he did not
return it in the proper manner. Certainly the bank was not
the owner of this stock, nor could it be the owner of its own
stock under the National Banking Law, save as security for
a preéxisting debt. If it was not the owner of the stock, it
had no more right to the dividend than any stranger.

It was urged at the trial in the court below, and accepted
by the presiding judge as the law, that the 50 shares of stock
having been transferred upon the stock books as above de-
scribed, and standing in the name of the defendant in error
upon the stubs at the time of his election, he would be estopped
from denying their ownership and would be conclusively pre-
sumed to be the owner of the same because he had accepted
the office of director.

In Morse on Banks and Banking, p. 117, it is said, referring
to the statutory prerequisite for qualification as director:
“This regulation, however, simply prescribes the requisite qual
ification for his election to the office. If a person not thus
qualified is elected, and seeks to enter upon the office without
qualifying by the purchase of the requisite number of shares,
he may be ousted by legal process, but his acting as a director
will not make him in any manner liable for this number of
shares. Neither can he be regarded either at law or in equity,
or for any purpose, as the constructive owner of them. His
entering upon the enjoyment of the office does not in any cas
estop him from alleging his non-ownership of the requisite
number of shares to qualify him for the position.” By hov
much the stronger is the rule to be applied when the director
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shall have qualified himself, in fact, by the purchase of 20
shares in addition to those upon which this constructive lia-
bility is sought to be enforced.

The same rule has been laid down with the same certainty
in England in Zz parte Marquis of Abercorn, 4 DeG., F. & J.
95; Roney’s Case, 4 DeG. J. & S. 426.

There can be no question from the foregoing authorities,
that the mere acceptance of the office of director will not con-
stitute one so accepting -a shareholder in the company, in the
absence of an express agreement between him and the com-
pany that he will in fact become so; and it is no less true that
the only obligation imposed upon the one so accepting is that
he shall, within a reasonable time, in case he accepts and
enters upon the duties of his office, qualify himself as a direc-
tor by the purchase of the requisite number of shares.

Mr. J. B. Henderson for defendant in error. Mr. Edward
0. Wolcott, Mr. Joel F. Vaile and Mr. Henry F. May filed a
brief for same.

Mz. Justice Bratcurorp, after stating the case, delivered
the opinion of the court.

The contention on the part of the defendant is that the Cir-
cuit Court erred in not allowing the cause to go to the jury.
It is undoubtedly true, as contended by the defendant, that, as
the 50 shares of stock were transferred to him originally with-
out his knowledge and consent, he had a right to repudiate the
transaction ; but he is presumed to be the owner of the stock
when his name appears upon the books of the bank as such
owner, and the burden of proof is upon him to show that he
is in fact not the owner. Webster v. Upton, 91 U. S. 65, 72;
Turnbull v. Payson, 95 U. S. 418, 421 ; Keyser v. Hitz, 133
U.8.138. We think it entirely clear, on the evidence, that
the defendant did not sustain such burden of proof; and that
there was no question thereon for the jury.

It is provided as follows, in regard to national banks, by
§ 5146 of the Revised Statutes: Every director must, during
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his whole term of service, be a citizen of the United States,
and at least three-fourths of the directors must have resided in
the State, Territory or district in which the association is
located, for at least one year immediately preceding their elec-
tion, and must be residents therein during their continuance
in office. Every director must own, in his own right, at least
ten shares of the capital stock of the association of which he
is a director. Any director who ceases to be the owner of
ten shares of the stock, or who becomes in any other manner
disqualified, shall thereby vacate his place.” Section 5147
reads as follows: “Each director, when appointed or elected,
shall take an oath that he will, so far as the duty devolves
on him, diligently and honestly administer the affairs of such
association, and will not knowingly violate, or willingly permit
to be violated, any of the provisions of this title, and that he
is the owner in good faith, and in his own right, of the num-
ber of shares of stock required by this title, subscribed by him,
or standing in his name on the books of the association, and
that the same is not hypothecated, or in any way pledged, as
security for any loan or debt. Such oath, subscribed by the
director making it, and certified by the officer before whom it
is taken, shall be immediately transmitted to the Comptroller
of the Currency, and shall be filed and preserved in his office.”

The meaning of § 5146 is that every director must own in
his own right, during his whole term of service, at least 10
shares of the stock; and that, if he does not own such 10
shares, he cannot become or continue a director. In the
absence of any proof on the subject, it is to be presumed that
the defendant took the oath prescribed in § 5147, when he
was appointed, that he owned 10 shares of the stock. As he
was appointed a director and vice-president at least as early as
November 21, 1883, and acted as such from that time, and did
not purchase the 20 shares from Sours until December 12
1883, he was violating the law during that interval, unless he
owned during that space of time at least 10 shares of the
stock ; and if he took the oath prescribed by § 5147, he took
it untruly if he did not own when he took it 10 shares of the
stock. According to his own testimony, he was elected vice:




FINN ». BROWN.
Opinion of the Court.

president on the 21st of November, and acted as such from
that time, and also from that time fulfilled the duties of
cashier of the bank, covering the period prior to December 12,
when he purchased the 20 shares from Sours. The only state
of facts consistent with the truth, according to the books of
the bank, is that he owned the 50 shares from October 29,
1883, the day those shares were transferred to him, and the
day before the records of the bank show that he was elected a
director. It would appear that those 50 shares may have
been transferred to him at par; and he paid a premium of $20
a share for the 20 shares which he purchased from Sours.

It is provided as follows by § 5210 of the Revised Statutes :
“The president and cashier of every national banking associa-
tion shall cause to be kept at all times a full and correct list
of the names and residences of all the shareholders in the
association, and the number of shares held by each, in the
office where its business is transacted. Such list shall be
subject to the inspection of all the shareholders and creditors
of the association, and the officers authorized to assess taxes
under state authority, during business hours of each day in
which business may be legally transacted. A copy of such
list, on the first Monday of July of each year, verified by the
oath of such president or cashier, shall be transmitted to the
Comptroller of the Currency.”

It was the duty of the defendant, as acting cashier, and _in
the absence of any regular cashier, and of any other person
authorized to act as cashier, to cause to be kept, under § 5210,
the list of shareholders and of the number of their shares,
therein specified ; and the conclusive presumption must be
that he kept such list and was cognizant of its contents. It
necessarily showed his ownership of the 50 shares. Irrespec-
tive of the general duties imposed by law upon the cashier
Qf a bank, or a person who acts as such cashier, the statute
mposed upon him, in the present case, the specific duty
mentioned in § 5210 ; and it must be presumed conclusively
that he knew, from the 21st of November, 1883, that the
books showed that he was a shareholder to the amount of the
50 shares. The instruction of the Circuit Court to that effect
Was, therefore, proper.
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In regard to the dividend of 25 per cent it was clearly
fraudulent and unlawful. The defendant did not get rid of
his liability for the $1250 by drawing his check for that sum
in favor of De Walt individually and handing the same to
De Walt. The money belonged to the bank, and ought to
have been restored to the bank. The dividend being unlaw-
ful, and the $1250 having been paid to the defendant by the
bank, by being transferred to his credit by the bank on its
books, it was not for him to take the place of the bank and
to pay the money to De Walt. Whatever might have been the
case if the dividend had been a lawful one and if the $1250
had been transferred by the bank to the credit of the defend-
ant through inadvertence, the $1250 was no more the lawful
property of De Walt than if the 50 shares (10 of which had
been the property of De Walt) had not been transferred to
the defendant by the instruction of De Walt to Sours to that
effect.

The various instructions asked by the defendant and refused,
were all of them predicated, in substance, on the assumption
that the conduct of the defendant and his connection with the
bank were not such as to estop him from denying his ownership
of the 50 shares of stock, and upon the alleged fact that the
defendant, by paying the $1250 to De Walt in respect of the
25 per cent dividend on the 50 shares, had freed himself from
his liability to repay such dividend to the bank.

No general rule can be laid down as to what will constitute,
in any particular case, an acceptance of the transfer of stock
or the equivalent thereof, in a case where the transferee is in
fact ignorant of the fact of transfer; but each case must be
decided on its own facts. In the present case, the defendant
testifies that on the 2d of January, 1884, when he was informed
of the 25 per cent dividend and of the transfer to his credit of
$1250 thereof, he at once repudiated the transaction and ordered
De Walt to transfer the 50 shares to his own name without
delay. DBut this was of no more effect than his drawing his
check for the $1250 to the order of De Walt individually, and
handing it to De Walt. The defendant, as vice-president and
acting cashier of the bank, had the power himself to transfer
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the 40 shares back to McNany and the 10 shares back to De
Walt. He did not do so, but, knowing that the 50 shares had
been transferred to his credit and stood in his name upon the
books, he suffered the matter to remain in that shape for twenty
days, until the doors of the bank were closed. He states that
he did not go upon the jury until after the transaction which
resulted in the drawing of the check to the order of De Walt
for $1250. It was the defendant’s duty, and he had the power,
himself to make the transfer upon the books of the bank,
Whitney v. Butler, 118 U. 8. 655, 662; Richmond v. Lrons,
121 U. 8. 27, 58 ; and it made no difference as to his power to
transfer, that the certificate for the 50 shares had not been
delivered to him. Pacific National Bank v. Eoton, 141 U. S.
227, 233. It appears by the evidence that the bank had a stock
register and a book of certificates of shares, and that a list of
stockholders and of transfers was kept in one of its books,
although it had no regular stock book.

The jury would not have been justified in holding the defend-
ant not liable for the assessment on the 50 shares or for the
$1750 dividend. The dividend was undoubtedly fraudulent,
and the records of the bank were falsified in showing that the
defendant was present at the meeting at which the dividend
was declared. It was declared, probably, by De Walt himself
alone, for the purpose of showing a fictitious prosperity and of
concealing from the public and the directors the real condition of
the affairs of the bank. The defendant had had no previous
connection with banking business, and was deceived by De
Walt. But all this cannot relieve him from liability. The
statutes of the United States are explicit as to the necessary
ownership of stock in a national bank by a director thereof,
gnd as to his taking an oath to that effect, and as to the keep-
Ing by the cashier of a correct list of the shareholders and of
the number of shares each of them holds; and it cannot be
held, with any safety to the interests of the public and of those
who deal with national banks, that a director, who also is vice-
president and acts as cashier, can shield himself from liability

by alleging ignorance of what appears by the books of which
he has charge.
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It has been held in England, that the fact that a person acts
as director will not of itself make him liable as a holder of the
number" of shares required to qualify him to be a director,
Marquis of Abercorn’s Case, 4 De G., F. & J. 18, 95, 110;
Loney’s Cuse, 4 De G., J. & S. 426 ; but we decide this case
on the fact that the defendant appeared by the books of the
bank to be the holder of the 50 shares prior to the time when he
became a director or vice-president, and prior to the time when
he began to act as cashier; and we hold that, acting in those
capacities down to the time when the doors of the bank were
closed, he must be presumed conclusively to have had knowl-
edge, during that interval, of what the books of the bank showed
in regard to his holding the 50 shares ; and that his action in
respect of the 25 per cent dividend, after he learned of it on
the 2d of January, 1884, was such as not to relieve him from
his liability for the $1250.

In some of the English cases cited, there was no requirement
that, in order to be a director, there should be ownership of a
specified number of shares. In the present case, the statute
required an ownership of at least 10 shares, to become or to
continue a director; and as the books of the bank showed that
50 shares were transferred to the defendant before he was
elected a director, and that those shares were in one certificate,
the defendant could not have been advised that he held 10
shares, without learning at the same time that he held 50 shares.
But, in view of the requirements before referred to, of the stat-
ute of the United States, no rule of law deduced from the Eng-
lish authorities can apply.

Judgment affirmad.
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ERROR TO THE SUPREME COURT OF THE STATE OF MISSOURI.
No. 114. Argued November 25, 30, 1891. — Decided December 14, 1891.

In an action of ejectment in a state court in Missouri, both parties claimed
under the New Madrid act, February 17, 1815, 3 Stat. 211, c. 45. In 1818
one Hammond entered on the premises, and occupied it until about 1825,
claiming title from one Hunot, whose claim, under a Spanish grant, was
confirmed by Congress, April 29, 1816, 3 Stat. 328, c. 159. The plaintiffs
claimed as heirs of Hammond. The defendant claimed under an execu-
tion sale on a judgment obtained in a state court against Hammond in
1823, under which possession had been taken and maintained. This was
fortified by a patent issued, in 1859, to Hunot, or his legal-representa-
tives. At the trial of the action in the state court, it was held that,
although the legal title to the tract in dispute was in the United States at
the time of the sale under the execution, yet Hammond had an equitable
interest in it, which-was subject to sale under execution, and that, under
the statutes of Missouri, the sheriff’s deed passed all his interest in the
premises to the purchaser. Some Federal questions were also raised
and decided adversely to the plaintiffs. Judgment being rendered for
the defendant, the plaintiffs sued out this writ of error. Held, that this
ruling of the state court involved no Federal question, and was broad
enough to maintain the judgment, without considering the Federal ques-
tions raised, and that the writ of error must, therefore, be dismissed for
want of jurisdiction, — following Hopkins v. MecLure, 133 U. S. 380;
Hale v. Akers, 132 U. S. 554; and Henderson Bridge Co. v. Henderson
City, 141 U, S. 679.

Tur court stated the case as follows:

This was an action of ejectment, for a lot described, brought
in the Circuit Court of St. Louis County, June 15, 1874.

The facts necessary to be considered in the disposition of the
case are as follows: Joseph Hunot claimed a head right of 800
arpents of land, under the Spanish government, dated in 1802,
and located in what is now New Madrid County, Missouri.
On May 12, 1810, he conveyed this land by warranty deed to
Joseph Vandenbenden, and on November 4, 1815, Vandenben-
den conveyed the same by a like deed to Rufus Easton. Janu-
ary 31, 1811, the claim was presented for confirmation to the
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old board of commissioners and rejected ; but on November 1,
1815, Recorder Bates recommended the claim for 640 acres for
confirmation, and it was confirmed by act of Congress of
April 29, 1816, 3 Stat. 328, c¢. 159. August 12, 1816, Recorder
Bates issued a certificate, No. 161, stating that the tract had
been materially injured by earthquakes, and that under the
act of Congress of February 17, 1815, 3 Stat. 211, c. 45,
Joseph Hunot, or his legal representatives, (who had already
received a certificate for 160 acres,) were entitled to locate 480
acres of land on any of the public lands of the Territory of
Missouri, the sale of which was authorized by law. On June
16, 1818, Rufus Easton made application to the surveyor gen-
eral to locate the said certificate on certain lands in township
45, range 7 east, being the same on which it was subsequently
located. June 23, 1819, Joseph C. Brown, United States
deputy surveyor, returned to the surveyor general’s office a
plat and description of the 480 acres surveyed for Joseph
Hunot or his legal representatives. This survey, which was
numbered 2500, was returned to the recorder of land titles on
January 8, 1833, and on February 2, 1833, Frederick R. Con-
way, the recorder, issued and delivered to Peter Lindell patent
certificate No. 404, for said survey, in favor of Joseph Hunot
or his legal representatives. July 10, 1819, Rufus Easton and
wife, by deed of that date, conveyed to William Stokes 234
acres of this survey, described particularly by metes and
bounds. September 29, 1823, Rufus Easton, by deed of that
date, acknowledged October 9, 1823, and recorded February
9, 1824, in which he recited that he had previously, on Septem-
ber 3, 1818, executed his bond to Samuel ITammond and
James J. Wilkinson for the same land, conveyed to Samuel
Hammond 240 acres, being the whole of the Hunot survey, as
located by Rufus Easton by virtue of certificate No. 161,
except 234 acres of the tract, which he had conveyed to
Stokes. The lot in question in this suit is part of the 240 acres.
Samuel Hammond occupied, fenced and cultivated this land
between 1818 and 1823. In 1824 or 1825 he left St. Louis and
went to South Carolina, where he continued to reside until
1842, when he died leaving five children. On the 12th of
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March, 1819, Relfe, Chew and Clark instituted suit against
Samuel Hammond in the St. Louis Circuit Court, which
resulted in a judgment against him for the sum of $6841.804,
which judgment was finally affirmed by the then Supreme
Court at the May term, 1823. An execution was issued on
this judgment, May 23, 1823, and delivered to the sheriff of
St. Louis County, by virtue of which he levied upon the 240
acres, as the property of Samuel Hammond, and, after adver-
tisement, the land was sold by him, October 8, 1823, to Relfe
and Chew, who were the highest and best bidders for the
same, whereupon the sheriff executed his deed to said pur-
chasers in due form of law, dated November 4, 1823. This deed
was duly acknowledged and recorded. The land was subse-
quently sold and conveyed by Relfe and Chew to Peter Lin-
dell, to whom Joseph Hunot and wife had also conveyed. On
August 30, 1859, on Lindell’s application, a patent was issued
by the United States and recorded in the General Land Office,
conveying the said survey, with certain exceptions, to Joseph
Hunot or his legal representatives. The patent, although
dated August 30, 1859, was under consideration in the Depart-
ment of the Interior until November 12, 1860, when the Sec-
retary decided in favor of issuing it.

Plaintiffs in error derive their claim to the land as heirs of
Samuel Hammond or through conveyances made in 1873 and
1874 by such heirs. The defendants Johnston and Baker claim
title to the particular lot sued for under one of the heirs of
Peter Lindell.

The trial of the action having resulted in a judgment for
the defendants, the case was taken to the Supreme Court of
Missouri on appeal, by which court the judgment of the Cir-
cuit Court was affirmed. The opinion will be found reported
In 93 Missouri, 198. Thereupon a writ of error was sued out
from this court.

The errors assigned here are: First, that the Supreme Court
erred in holding that Tlammond had any title to the land in
controversy, which could be levied upon by the sheriff and
S?Iq upon execution against him, for the reason that the
United States survey No. 2500, made under said certificate
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No. 161, was not returned to the recorder of land titles for
the Territory of Missouri until January 8, 1833, and recorded
February 2, 1833; Second, that the court erred in holding
that the patent to Joseph IHunot or his legal representatives,
dated August 30, 1859, though not delivered until 1860, took
effect from its date, by which error it was claimed that Samuel
E. Hammond, one of the original plaintiffs, who lived in Ten-
nessee, was erroneously held to be barred.

The Supreme Court of Missouri considered, in its opinion,
and overruled, certain objections of plaintiffs to the deed of
the sheriff under the execution in the suit of Relfe, Chew and
Clark ». IJammond. These objections were that only a certi-
fied copy of the deed was offered in evidence; that the deed
was void for uncertainty of description; that, at the time of
the sale under the execution, Hammond had no interest in the
land subject to sale; and that Easton had no interest in the
property, because the surveyor general had not, at the date of
Easton’s deed to IIammond, returned a plat of the survey to
the recorder of land titles, and did not do so until 1833.

Plaintiffs in error contended that, at the time when Easton
conveyed to Hammond, and when the sheriff sold the land
under the execution, the title to the land was in the United
States. The court conceded that the legal title was in the
United States, but held that there was an equitable interest in
Easton and those claiming under him, which was subject to
sale under execution, and that, under the statutes of Missouri,
the sheriff’s deed was effectual in passing to the purchaser all
the estate and interest which the debtor had at the time of the
judgment. And the court used this language: “ Under the
view we have taken of the sheriff’s deed, and the force and
effect we have given to it, the title is in the defendants, and
the judgment will be affirmed. This result as to the effect of
the sheriff’s deed rendered it unnecessary to pass upon the
other question presented by the record, but we have ruled
upon them in order that there may be no embarrassment to
either party in a review of this judgment in the Supreme
Court of the United States.”
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Myr. George I. Edmunds and Mr. D. J. Jewett (with whom
was Mr. Henry Il. Denison on the brief) for plaintiffs in

error.

On the trial of this case, the plaintiffs in error asked the
trial court to give the following instructions: “The court is
requested to declare the law to be, that, under all the docu-
mentary evidence in the case, there was in 1823 no legal nor
equitable title in Samuel Hammond to any part of the land in
what is known as United States survey No. 2500, in the ecity
of St. Louis, and for that reason (having no reference to any
other) no title, legal or equitable, to any part of said land,
was acquired by the purchasers under the levy and sale by
Sheriff Walker, on execution against said Hammond, in Sep-
tember and October, 1823, as put in evidence by defendants in
this case.” This instruction was given by the trial court, but
was overruled by the Supreme Court.

The defendants also asked the trial court to give, and that
court gave the following instruction: “ When the patent to
Joseph Hunot, or his legal representatives, read in evidence
by defendants, was issued, the same related at least as far
back as the time of the passage of the Act of Congress of
April 26, 1822, if not to June 23, 1819, which is the time the
field survey was made of the land for which said patent was
issued.”  This instruction was given by the trial court, and
was sustained by the Supreme Court of Missouri, as appears
by their opinion.

Thus it appears that the vital question at issue, fatal to one
side or the other, is the proper construction and meaning, the
force and effect, of the Act of Congress of February 17, 1815,
before referred to, and known as the New Madrid Act. That
18 t0 say, whether or not there was on the 8th day of October,
1823, any title out of the United States by virtue of the pro-
Visions of said act, that would be called an equity under the
laws of Missouri, and subject to sale on execution.

It also fully appeared by the opinion of the Supreme Court
of Missouri, that in giving judgment against the rights claimed
by the plaintiffs in error, under the said New Madrid statute,
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they construed the force and effect of that statute, and denied
to the plaintiffs in error the right they claimed under it, and,
as plaintiffs allege, misconstrued said statute so as to give
rights to the defendants in error under it, to which they were
not entitled under the provisions of said law.

The case of Murdock v. The City of Memphis, 20 Wall. 59,
is considered a leading case upon the question of jurisdiction,
and in that case this court says (p. 637): Plaintiffs claim a
right under an act of the United States which was decided
against them by the Supreme Court of Tennessee, and this
claim gives jurisdiction to this court. Of course, the right
claimed must involve the construction of a statute of the
United States. The plaintiffs in error here claim a right to this
land under the proper construction of the before named New
Madrid statute. See also Rector v. Ashley, 6 Wall. 142 Les
stewr v. Price, 12 How. 59 ; Gdbson v. Chouteau, 13 Wall. 92.

Mr. J. B. Henderson for defendant in error. Mr. Jomes L.
Lewzs also filed a brief for same.

Mg. Crmer Justice FULLER, after stating the case, delivered
the opinion of the court.

It is well settled that where the Supreme Court of a State
decides a Federal question in rendering a judgment, and also
decides against the plaintiff in error upon an independent
ground not involving a Federal question and broad enough to
maintain the judgment, the writ of error will be dismissed
without considering the Federal question. Hopkins v. MeLurt
133 U. S. 880 ; Hale v. Akers, 132 U. S. 554 ; Henderson Bridge
Co. v. Henderson City, 141 U. S. 679.

Tested by this rule,

The writ of error must be dismissed, and it 1s so ordered.
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NEW ORLEANS v». NEW ORLEANS WATER WORKS
COMPANY.

CONERY ». NEW ORLEANS WATER WORKS
COMPANY.

ERROR TO THE SUPREME COURT OF THE STATE OF LOUISIANA.
Nos. 632,639, Argued November 2, 3, 1891. — Decided December 14, 1891.

If it appear in a case, brought here in error from a state court, that the de-
cision of the state court was made upon rules of general jurisprudence,
or that the case was disposed of there on other grounds, broad enough in
themselves to sustain the judgment without considering the Federal
question, and that such question was not necessarily involved, the juris-
diction of this court will not attach.

Before this court can be asked to determine whether a statute has impaired
the obligation of a contract, it must be made to appear that there was a
legal contract subject to impairment, and some ground to believe that it
has been impaired.

In order to constitute a violation of the constitutional provision against
depriving a person of his own property without due process of law, it
should appear that such person has a property in the particular thing of
which he is alleged to have been deprived.

The contract between the city of New Orleans and the Water Works Com-
pany, which forms the basis of these proceedings, was void as being
ultra vires ; and, having been repudiated by the city, cannot now be set
up by it as impaired by subsequent state legislation.

A municipal corporation, being a mere agent of the State, stands in its
governmental or public character, in no contract relation with its
sovereign, at whose pleasure its charter may be amended, changed or
revoked without the impairment of any constitutional obligation; but
such a corporation, in respect of its private or proprietary rights and
interests, may be entitled to constitutional protection.

There was no contract between the city and the Water Works Company,
which was protected against state legislation by the Constitution of the
United States.

The repeal of a statute providing that a municipal government may set off
the taxes of a water company against the company’s rates for water, and
the substitution of a different scheme of payment in its place, does not
deprive the municipality of its property without due process of law, in

the sense in which the word ‘¢ PECRIY = PCORURE RISy
the United States.
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TrE court stated the case as follows:

This was a motion to dismiss the writs of error in these
cases upon the ground that no Federal question was involved.
The suit was originally begun by the filing of a petition in
the Civil Distriet Court for the parish of Orleans by Edward
Conery, Jr., and about forty others, resident tax-payers of the
city of New Orleans, against the New Orleans Water Works
Company and the city, to enjoin the city from making any
appropriations or drawing any warrants in favor of the Water
‘Works Company under a certain contract set forth in the bill

The petition set forth in substance —

1. That the legislature in 1877 incorporated the New Orleans
Water Works Company for the purpose of furnishing the
inhabitants of the city with an adequate supply of pure water,
granting it the exclusive privilege of furnishing water to the
city and its inhabitants, by means of pipes and conduits, for
fifty years from the passage of the act; that the eleventh
section of the act provided that the city should be allowed to
use all water for municipal purposes free of charge, and in
consideration thereof the franchises and property of the com-
pany should be exempt from taxation, municipal, state or
parochial ; that in 1878 the act was amended in such manner
as to make the company liable to state taxes; and that the
act was accepted by the city, by the Water Works Company
and by all others interested, and the property purchased by
the city from the Commercial Bank was transferred to the
corporation.

2. That at the time the company was incorporated it was
known by every intelligent person in the State that the legis
lature had no power to exempt property from taxation, except
such as was used for church, school or charitable purposes;
that for several years the Water Works Company supplied
the city with water, and the city demanded of the company
no taxes; that in the year 1881 the city brought suit against
the company for the sum of $11,484.87, taxes assessed upon
its property for that year; that the Water Works Company
reconvened in that suit and demanded payment for the water
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it had furnished ; that in the Civil District Court, where the
case was tried, judgment was rendered in favor of the city for
the taxes, and also in favor of the company against the city
for the value of the water supply for that year, namely,
$40,281.87; that the city appealed, and in the Supreme Court
the judgment in favor of the city was affirmed, but the judg-
ment in favor of the company was reduced to $11,484.87, the
exact amount of the taxes for that year ; and that the Supreme
Court decided that, under the act of 1877, the company had
no right to recover from the city any sum for the water supply
greater than the city taxes for that year.

3. That the company, in 1884, procured an act of the legis-
lature, providing that the city should be required to pay the
company the value of all the water it had supplied or should
supply during any year for which taxes had: been levied for
municipal purposes; that unless the city should provide and
appropriate a sum sufficient for this purpose the company
should not be compelled to deliver water to it ; that the taxes
imposed should not be exacted until the city should have pro-
vided for the payment of the water supply for the same year;
and that the city should be empowered to contract with the
company, and determine upon the terms and conditions, and
fix a price for obtaining from said company such supply of
clear or filtered water.

4. That, acting under this statute, the city council, in Sep-
tember, 1884, passed an ordinance, No. 909, authorizing the
mayor to enter into a contract with the company, and in
pursuance thereof the mayor did enter into such contract,
binding the city, during the whole of the remainder of the
charter of the company, to pay it the sum of $60 for every
fire-plug, fire-hydrant and fire-well connected with the mains
or pipes of the company, “of which there are now 1139, and
which number shall ever be the least measure of the annual
sum to be paid said company,” and to pay $60 each for every
fj;lditional hydrant, etc. This contract was executed October
3, 1884,

5. That said ordinance, No. 909, and said contract were not
authorized by the act of 1884; that the legislature did not

VOL. CXLII—6
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contemplate that the contract relations between the city and
the company, as set forth in its charter and interpreted by the
Supreme Court, should be in any manner changed, except for
the purpose of enabling the company to furnish clear and
filtered water to the city ; that the only proper interpretation
of said act was, that the city, before it demanded the taxes
from the Water Works Company, should provide in its budget
for the payment of the amount due to the company under its
charter as interpreted by the Supreme Court, for the water
furnished in that year by the company, and that the value of
the water mentioned did not mean new value to be fixed by
contract between the company and the city, but the value as
fixed in the charter of the company, which was binding upon
both parties; that, if the act did contemplate a new and
different contract, stipulating what the value of the water was,
it was unconstitutional, null and void, in that — First, it vio-
lated that provision of the state constitution which declares
that, ¢ The General Assembly shall not pass any local or special
law creating corporations, or amending, renewing, extending
or explaining the charter thereof.” Second, that it violated
Article 57, which declares that “ The General Assembly shall
have no power to release or extinguish, or to authorize the
releasing or extinguishing, in whole or in part, the indebted-
ness, liability or obligation of any corporation or individual
to this State or to any parish or municipal corporation therein.”
Third, that it violated Article 234, which provides against
remitting the forfeiture of the charter of any corporation, or
renewing, altering or amending the same, or passing any
general or special law for the benefit of said corporation,
“except on the condition that said corporation shall thereatter
hold its charter subject to the provisions of this constitution.”
Fourth, that it also violates Article 45, because it embraces
more than one object.

6. That, in accordance with this unlawful contract, the city
appropriated, for the year 1885, $68,340, to be paid to the
Water Works Company for the water supply for that year, of
which it had already been paid $39,875; that the petitioners
presented a petition to the council protesting against this con-
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tract, calling attention to its unconstitutionality and illegality,
and asking the council to repudiate it ; that the council neglected
to take any action; and that they believe it did not intend to
do so, but would continue to recognize the contract from year
to year and make appropriations to pay it.

Wherefore they prayed an injunction against the city from
making any appropriation under the contract, and that the
contract of October 3, 1884, and ordinance No. 909, and the
act of the legislature of 1884, be declared unconstitutional,
null and void, and both parties be enjoined from setting up
the contract as valid and binding. Exceptions were filed to
this petition, which were sustained and the petition dismissed.
An appeal was thereupon taken to the Supreme Court of the
State. It does not appear clearly what became of this appeal,
though the decree of the court below seems to have been
reversed, as an answer was subsequently filed in the court of
original jurisdiction, admitting most of the allegations of fact
in the bill, but denying the construction put upon the contract,
and denying that the price contracted to be paid by the city
was unfair or exorbitant. Judgment was subsequently entered
to the effect that the contract, the ordinance No. 909 of Sep-
tember 23, 1884, and the act of the legislature of 1884, were
unconstitutional, null and void, and an injunction was issued
according to the prayer of the bill. An appeal was taken to
the Supreme Court of the State, upon the hearing of which
the judgment of the lower court was reversed, and the bill
dismissed and the injunction dissolved. 41 La. Ann. 910.
Thereupon writs of error were sued out from this court, both
by the city of New Orleans and by Conery and the other tax-
payers. The record being filed, this motion was made to
dismiss,

The cases were argued on the merits as well as on the
motions,

. Tfl[r. Carleton Hunt for the plaintiffs in error, and in oppo-
sition to the motions.

Mr. J. R. Beckwith, Mr. G. A. Breauw and Mr. F. P.
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Poché for the defendants in error, and in support of the
motions. Mr. H. H. Hall was on their brief.

Mk. Justice Brown, after stating the case, delivered the
opinion of the court.

In order to sustain the jurisdiction of this court upon the
ground that a Federal question is presented, it should appear
either that such question was apparent in the record, and that
a decision was made thereon, or that, from the facts stated,
such question must have arisen, and been necessarily involved
in the case. If it appear either that the decision of the state
court was made upon rules of general jurisprudence, or that
the case was disposed of upon other grounds, broad enough in
themselves to sustain the judgment without considering the
Federal question, and that such question was not necessarily
involved, the jurisdiction of this court will not attach.

(1) Was there a Federal question involved in this case’
None such appears upon the face of the bill, the basis of which
is a conflict between the act of 1884, and the ordinance and
contract thereunder and the constitution of the State. Four
clauses of the constitution are cited, all of which this act is
alleged to violate ; but in none of them is there a suggestion
of a conflict with the Federal constitution or laws. On May
27, 1887, the city of New Orleans filed a brief answer to the
bill denying, all and singular, the allegations therein contained,
etc., and praying judgment against the plaintiffs’ demand.
On November 3, 1888, without withdrawing its first answer,
it filed an amended or supplemental answer, in which it
assumed an entirely different position, averring that by the
terms of the act of 1877 the city was entitled to its supply of
water free of charge, “and that the guaranty of this law to
the city, securing to it the benefits of free water, has not been
and cannot be diminished without impairing the obligation of
contracts, and thereby violating Article 1, section 10 of the
Constitution of the United States;” and that the ordinance
No. 909 was an attempt to frustrate and set at naught the
terms of the act of 1877.
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The second answer further proceeded to allege the illegality
of the contract of October 3, 1884, also of the ordinance No.
909, which was charged to be in direct violation of the act of
1884 ; and that the decision of the Supreme Court gave a
judicial construction to section 11 of the act of 1887, and
determined the effect of the legislative contract between the
city and the Water Works Company by virtue of the act of
1877, and declared that the latter, under said contract, had
no power to demand or require from the city of New Orleans
in any year any sum for the water supply, which it was bound
under its- charter to furnish to-the city, greater than the
amount of the city taxes for that year.

The answer, in its further averments, is a substantial itera-
tion of the charges made in the bill, and sets forth that in case
the courts should decide that the act of 1884 did authorize the
city and the company to enter into a new contract, stipulating
the value of the water to be supplied, the act itself was uncon-
stitutional, in that it violated no less than six articles of the
state constitution.

The District Court, in giving its reasons for judgment, held
that, notw1thstandmcr the act of 1884, the obligation of the
company to furnish the water supply still subs1sted subject
only to the qualifications that compensation equal in amount
to the taxes exacted might be claimed ; and that, in requiring
the city to pay for all the water it received, (in the event of its
demanding the tax,) and in providing specially that, unless it
set apart a sufficient sum to make such payment, the company
should not be compelled to deliver water as provided in its
charter, the legislature was releasing or extinguishing an obli-
gation which had been ascertained and defined by the Supreme
Court of the State, from the Water Company to the city of
New Orleans, within the meaning of the State constitutional
provision, Article 57, which provided that “the General As-
sembly shall have no power to release or extinguish, or to
authorize the releasing or extinguishing, in whole or in part,
the mdebtedness liability or obligation of any corporatlon or
individual to this State, or to any parish or municipal corpora.—
tion therein.” The court, therefore, sustained the prayer of
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the bill and granted an injunction. There was no reference in
this opinion to any Federal question.

On appeal to the Supreme Court, the judgment of the Dis-
trict Court was reversed, the majority of the court holding
that the decision of the court in the prior case annulling the
exemption from taxation contained in section 11 of the act
of 1877 did not regulate the contract between the parties for
the future as to the price of the water to be furnished by the
company, since that would be making a contract for the par-
ties which they never intended, and which was not warranted
by any promises in the water works charter; that there was
no other section of the act imposing any obligation upon the
company to furnish free water to the city for any franchise or
privilege granted by the State, and that the city could not
impose any obligation upon it contrary to the original grant,
without its consent. The court further held that there was no
proof in the record of any fraud or undue advantage obtained
by the Water Works Company over the city, and that, inde-
pendent of any statutory provision subsequently enacted,
authorizing the city to contract for its water supply, (alluding
to the act of 1884,) it had full and plenary power to do so
under the provisions of its charter. The court also held that
the act of 1884, and the ordinance and the contract made in
pursuance of it, violated no provision of the state constitution
and were valid. No allusion was made in this opinion to any
Federal question.

The Chief Justice, dissenting, was of the opinion that the
judgment in the prior suit settled forever the question of the
respective liability of both corporations, the one for the water
supplied, the other for the taxes demandable ; that its effect
was to close the door for all time to those litigants on the sub-
ject of such reciprocal liability, the one to the other; that the
moment it was rendered it became the property of each party,
who then acquired the right of using it as an effectual shield
for protection against any further demand; that.it was de-
signed to establish firmly for the future, during the term of
the existence of the company, that in no case would it ever
claim from the city for water supply any amount in excess of
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that which the city would have the right to demand for taxes
due her; that, while the city of New Orleans was a function-
ary created by the sovereign, it did not follow that the sover-
eign could divest it of its property, appropriate it to its own
use, or give it away, or impair the obligation of contracts in
its favor; and that it was incompetent for the legislature to
deprive the city of its right of ownership to the judgment in
its favor whereby it was to be relieved from all amount exceed-
ing the taxes due it by the Water Works Company. This is
the only opinion which contains any suggestion of a Federal
question. There was another dissenting opinion, but the dis-
sent was based solely upon the ground of a conflict between
the act of 1884 and the state constitution, and upon the theory
that the prior judgment operated by way of estoppel against
any subsequent agitation of the questions therein decided.
While there is in the amended and supplemental answer of
the city a formal averment that the ordinance No. 909 im-
paired the obligation of a contract arising out of the act of
1877, which entitled the city to a supply of water free of
charge, the bare averment of a Federal question is not in all
cases sufficient. It must not be wholly without foundation.
There must be at least color of ground for such averment,
otherwise a Federal question might be set up in almost any
case, and the jurisdiction of this court invoked simply for the
purpose of delay. Thus in Millingar v. Hartupee, 6 Wall.
258, it was held that to bring a case within that provision of
the Judiciary Act, which declares that the final judgment of
a state court may be reéxamined, where is drawn in question
the validity of an authority exercised under the United States,
there must be something more than a bare assertion of the ex-
ercise of such authority. In delivering the opinion of the
court the Chief Justice observed: “The authority intended
by the act is one having a real existence, derived from compe-
tent governmental power. If a different construction had
been intended, Congress would doubtless have used fitting
words. The act would have given jurisdiction in cases of
decisions against claims of authority under the United States.
In respect to the question we are now considering, ¢ authority’
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stands upon the same footing with ‘treaty’ or ‘statute’ If
a right were claimed under a treaty or statute, and on look-
ing into the record, it should appear that no such treaty or
statute existed, or was in force, it would hardly be insisted
that this court could review the decision of a state court, that
the right claimed did not exist.” This language was used in
connection with the first clause of section 709 of the Revised
Statutes, ‘ where is drawn in question the validity of a treaty
or statute of, or an authority exercised under, the United
States, and the decision is against their validity,” but it is
equally applicable ‘to the next clause, which covers the case
under consideration, “ where is drawn in question the validity
of a statute of, or an authority exercised under, any State, on
the ground of their being repugnant to the Constitution,
treaties, or laws of the United States, and the decision is in
favor of their validity.” !

Applying the principle of this decision to the present case,
we think that before we can be asked to determine whether a
statute has impaired the obligation of a contract, it should
appear that there was a legal contract subject to impairment,
and some ground to believe that it has been impaired ; and
that to constitute a violation of the provision against depriv-
ing any person of his property without due process of law, it
should appear that such person has a property in the particu-
lar thing of which he is alleged to have been deprived.

(2) The contract relied upon in this case is that contained in
section 11 of the act of 1877, which provided that the city
should be allowed the free use of water for municipal pur-
poses in consideration whereof the franchise and property of
the Water Company should be exempted from taxation.
There are several reasons, however, why the city cannot claim
that this contract was impaired by subsequent legislation:
first, because the contract itself, which was in reality between
the State and the Water Works Company, was wultra vires and
void, and was so declared by the Supreme Court of Louisiana
in the case between the city and the Water Works Company,
36 La. Ann. 432 second, because the city repudiated its con-
tract by bringing suit against the company for its taxes; and




NEW ORLEANS ». N. 0. WATER WORKS CO. 89
Opinion of the Court.

it does not now lie in the mouth of its counsel to claim that
the obligation of such contract was impaired by subsequent
legislation, when such legislation was rendered necessary by,
or at least was the natural outgrowth of, its own repudiation
of the contract ; third, the city being a municipal corporation
and the creature of the state legislature, does not stand in a
position to claim the benefit of the constitutional provision in
question, since its charter can be amended, changed or even
abolished at the will of the legislature. In Z%he Dartmouth Col-
lege Case, 4 Wheat. 518, 660, 661, in which the inviolability
of private charters was first asserted by-this court, a distine-
tion is taken, in the opinion of Mr. Justice Washington, be-
tween corporations for public government and those for
private charity ; and it is said that the first being for public
advantage, are to be governed according to the law of the
land ; and that such a corporation may be controlled, and its
constitution altered and amended by the government, in such
manner as the public interest may require. “ Such legislative
interferences cannot be said to impair the contract by which
the corporation was formed, because there is in reality but
one party to it, the trustees or governors of the corporation
being merely the trustees for the public, the cestus que trust
of the foundation.” Mr. Justice Story was also of opinion,
page 694, that, * corporations for mere public government, such
as towns, cities and counties, may in many respects be sub-
Ject to legislative control.”

In the case of Hast Hartford v. Hartford Bridge Company,
10 How. 511, 538, 534, the constitutionality of an act of the
legislature discontinuing a ferry, the franchise of which for
more than one hundred years had belonged to the town of
Hartford, and subsequently to that of East Hartford, was
drawn in question. It was claimed by the town thet the
State had impaired the obligation of its contract ; but it was
held that « the parties to this grant did not, by their charter,
stand in the attitude toward each other of making a contract
by it such as is contemplated in the Constitution, and as could
not be modified by subsequent legislation. The legislature was
acting here on the one part, and public municipal and political
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corporations on the other. . . . The grantees likewise,
the towns being mere organizations for public purposes, were
liable to have their public powers, rights and duties modified
or abolished at any moment by the legislature. . . . Hence,
generally, the doings between them and the legislature are in
the nature of legislation rather than compact, and subject to
all the legislative conditions just named, and, therefore, to be
considered as not violated by subsequent legislative changes.”

So in Laramie County v. Albany County, 92 U. S. 307, 311,
it was held that the legislature had power to diminish or en-
large the area of a county whenever the public convenience or
necessity required. “Institutions of the kind,” said Mr. Justice
Clifford, “ whether called counties or towns, are the auxiliaries
of the State in the important business of municipal rule, and
cannot have the least pretension to sustain their privileges or
their existence upon anything like a contract between them
and the legislature of the State, because there is not and can-
not be any reciprocity of stipulation, and their objects and
duties are utterly incompatible with everything of the nature
of compact.” So in the recent case of Welliamson v. New
Jersey, 130 U. S. 189, 199, it was held that the power of taxa-
tion on the part of a municipal corporation is not private
property or a vested right of property in its hands; but the
conferring of such power is an exercise by the legislature of a
public and governmental power which cannot be imparted in .
perpetuity, and is always subject to revocation, modification
and control, and is not the subject of contract. Said Mr. Jus-
tice Blatchford: “ We are clearly of opinion that such a grant
of the power of taxation, by the legislature of a State, does
not form such a contract between the State and the township
as is within the protection of the provision of the Constitution
of the+United States which forbids the passage by a State of
law impairing the obligation of contracts.”

At the last term of this court, in the case of Essew Public
Rood Board v. Skinkle, 140 U. S. 334, it was held, the Chief
Justice speaking for the court, that an executive agency created
by a State for the purpose of improving public highways, and
empowered to assess the cost of its improvements upon adjoin-
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ing lands, and to purchase such lands as were delinquent in
the payment of the assessment, did not by such purchase ac-
quire a contract right in the land so bought, which the State
could not modify without violating the provisions of the
Constitution of the United States. But further citations of
authorities upon this point are unnecessary; they are full and
conclusive to the point that the municipality, being a mere
agent of the State, stands in its governmental or public char-
acter in no contract relation with its sovereign, at whose
pleasure its charter may be amended, changed or revoked,
without the impairment of any constitutional obligation, while
with respect to its private or proprietary rights and interests it
may be entitled to the constitutional protection. In this case
the city has no more right to claim an immunity for its con-
tract with the Water Works Company, than it would have
had if such contract had been made directly with the State.
The State, having authorized such contract, might revoke or
modify it at its pleasure.

Equally untenable is the claim that the Supreme Court of
the State gave a construction to this act of 1877, which con-
stitutes a contract between the Water Works Company and
the city, which subsequent legislation could not impair. In
construing section 11, the Supreme Court held that the exemp-
tion from taxation was invalid, and that the reconventional
demand of the Water Works Company for the water supplied
Wwas sustainable only to the exact amount of taxes for the same
year. This, however, was not the making of a new contract
between the Water Works Company and the city, but the nulli-
ﬂpation of an old one, and a determination of the respective
rights of the city and the company under that section of the
act. Courts have no power to make new contracts or to im-
Pose new terms upon parties to contracts without their® con-
sent. Their powers are exhausted in fixing the rights of
parties to contracts already existing. But conceding that the
decision of the Supreme Court amounted simply to an inter-
Pretation of an existing contract, by which the company agreed
to f.urnish the city with water in consideration of the amount
of its taxes, yet the contract was, for the reasons already
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stated, so far as the city was concerned, subject to the will of
the legislature. As was justly remarked in the concurring
opinion of Mr. Justice Poché in this case: “It surely canuot
be seriously urged that the legislature is stripped of its power
to authorize a contract to have effect in the future by judicial
interpretation of a contract, and which at the time had refer-
ence to the present and to the past only. A very large pro
portion of the legislation in all the States is prompted by the
decisions of the courts, and is intended to remedy some mis-
chief pointed out by or resulting from the utterances of the
courts of the country.”

Our ‘conclusion upon this branch of the case, therefore, is,
that there was no contract between the city and the Water
Works Company which was protected by the constitutional
provision in question.

(3) Has the city been deprived of its property without due
process of law? It certainly has not been deprived of its
property in the judgment of the Supreme Court in its favor
for the taxes, since the judgment was paid and satisfied. The
only property it is assumed to have, then, arises from the in-
terpretation put by the Supreme Court upon the act of 1877,
which, it is argued, created an indefeasible right on the part of
the city to set off its taxes against the claim of the Water
Works Company for water, of which it could not, be deprived.
But such interpretation determined only the respective rights
of the parties as they then existed, and, for the reasons already
stated, such rights, at least so far as the city is concerned, were
subject to change at the will of the legislature. Indeed, under
the act of 1884 and ordinance No. 909, the right of the city
its taxes remains unimpaired ; the only change made is in the
creation of a new basis of liability of the city in respect to ifs
water supply for municipal purposes. The only property of
which it was deprived was the right it had possessed under
the act of 1877 of paying for its water supply in taxes; bul,
if this were property at all, even within the liberal definition
of that word given by Mr. Justice Bradley, in Campbell v. Holt,
115 U. S. 620, 630, it was not such a vested right as was be-
yond the control of the legislature. An adjudication of the
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rights of two private parties to a contract, with respect to the
terms of such contract, does not prevent their agreeing upon
other and different terms for the future. The fact that such
parties are a private and a public corporation is immaterial, so
long as the right to contract exists.

(4) Little need be said with regard to the appeal of Conery
and the other taxpayers; they sue in the right of the city, the
rights of the city are their rights, and they have no other or
greater rights upon this appeal than has the city. Indeed, the
city has, in its amended and supplemental answer, joined with
them in the assertion of its rights, and they are bound by the
disposition of the case against it. As there is no Federal
question properly presented in this case,

The motion to dismiss is granted.

Mr. Jusrice HarvAx is of opinion that this court has juris-
diction, and that the judgment below should be affirmed.

FRANKLIN COUNTY ». GERMAN SAVINGS BANK.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF ILLINOIS.

No. 1234, Submitted November 23, 1891. — Decided December 14, 1891,

Where a court, having complete jurisdiction of the case, has pronounced a
decree upon a certain issue, that issue cannot be retried in a collateral
action between the shme parties, even although the evidence upon which
the case was heard be sent up with the record. Brownsville v. Loague,
129 U. S. 493, examined and explained.

TuE court stated the case as follows :

This was an action by the German Savings Bank of Daven-
port, Towa, upon 128 coupons cut from bonds issued by the
county of Franklin in payment of its subscription to the
cpital stock of the Belleville and Eldorado Railroad Com-
Pany.  The allegation of the declaration was that such bonds
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had been issued on the 10th day of November, 1877, by the
said defendant, ¢ being thereunto duly authorized by an affirm-
ative vote of the legal voters of said county, as required by
law.” There was a further averment that plaintiff became
the owner of twenty of these bonds, whose numbers were
given, from which the coupons in suit had been cut. To this
declaration a plea of non assumpsit and a replication thereto
were filed. A jury being waived, the cause was tried by the
court, which found in favor of the plaintiff, and a judgment
was rendered on February 4, 1891, in its favor for the sum of
$5120, damages and costs. The bonds purported on their face
to have been ¢ issued under the provisions of an act of the
General Assembly of the State of Illinois, entitled ¢ An act to
incorporate the Belleville and Eldorado Railroad Company,
approved February.22, 1861, authorizing subscriptions to the
capital stock of said railroad, and in accordance with the
majority of votes cast at an election held in said county on
the 11th day of September, 1869, in conformity with the
provisions of said act.”

Upon the trial of the case, the plaintiff bank, after present-
ing the bonds and coupons set forth in the declaration, put in
evidence the record of a suit in equity, begun in the same
court, and carried to a final decree on July 3, 1883. The bill
was originally filed by the county of Franklin in the Circuit
Court of Franklin County, Illinois, on the 4th day of August,
1880, against the Belleville and Eldorado Railroad Company,
the clerk, sheriff and collector of said county, the auditor of
public accounts of the state of Illinois, the state treasurer of
Illinois, several private individuals, and the unknown holders
of bonds issued by the said Franklin County in aid of the salG
railroad company. The bill alleged the issuing by the county
of $150,000 of its bonds, dated November 13, 1877, to the
Belleville and Eldorado Railroad Company ; $100,000 of which
were subscribed and issued under the act of the General
Assembly of Illinois, entitled, “ An act to incorporate the
Belleville and Eldorado Railroad Company,” approved Feb-
ruary 22, 1861, authorizing a subscription to the capital stock
of said company, and $50,000 of which were subscribed and
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issued under an act of the general assembly, entitled, ¢ An act
to authorize cities and counties to subscribe stock to railroads,”
approved November 6, 1849. The bill alleged that both
classes of bonds were subscribed and issued in pursuance of the
vote of the people of the county at an election held the 11th
day of September, 1869; and that the order of the county
court submitting the proposal to the voters named certain
conditions to be complied with before the bonds should be
issued, one of which was that the railroad should be com-
menced in the county of Franklin within nine months from
the date of the election, and completed through the county
by the 1st day of June, 1872. The bill further alleged that
the orders submitting the question to the voters were never
complied with, and particularly that the road was not com-
pleted within the time provided ; that all of the orders and
resolutions of the county court and the board of supervisors
subscribing, and attempting to subscribe, stock to said rail-
road company were in conflict with the constitution of the
State, and were void ; that the state auditor had no right to
levy taxes for the purpose of paying the principal or interest
of said bonds; that the state treasurer had no right to receive
or pay out the same ; and that the act to provide for paying
railroad debts by counties, approved April 16, 1869, was un-
constitutional, contrary to public policy, and void. The bill
prayed an injunction restraining the officers of the State from
collecting or paying out taxes in liquidation of said bonds,
and that the individual defendants and unknown holders of
the bonds be enjoined from suing the county upon any of the
coupons attached to such bonds.

‘A temporary writ of injunction was issued as prayed. Ser-
vice by publication was made upon the unknown holders of
the bonds. Upon the 27th day of October, 1880, a decree was
takgn by default. At the October term, 1881, the German
Savings Bank appeared in the cause, had the decree opened,
and removed the case to the Circuit Court of the United States
for the Southern District of Illinois, to which it was submitted
“pon proofs taken, and upon a stipulation that the defendant
Was the bona fide holder of the bonds set up in its answer, and
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purchased the same for value without notice of any defence.
The answer of the bank, which was also adopted by other de-
fendants intervening for their own interests, put in issue every
material averment of the bill, and prayed that, as to the bonds
and coupons held by it, the bill might be dismissed for want
of equity and the injunction dissolved. On July 3, 1883 a
decree was entered declaring that all bonds involved in the
case, and purporting on their face to have been issued under
the provisions of the Railroad Act of November 6, 1849, were
issued without authority of law, and were, therefore, void, and
decreeing that, as to the holders of such bonds, the injunction
be made perpetual. The decree further provided that, as to
the specific bonds designated by their numbers, and among
others the bonds belonging to the (German Savings Bank,
“purporting on their face to be of the series issued under the
charter of the said Belleville and Eldorado Railroad Company,
approved February 22, 1861, the court doth decree in favor of
said defendants, the said several respective holders thereof,
and that the said several bonds and the coupons thereof are
valid and legal obligations against the county of Franklin; and
as to said last-mentioned series of said bonds and coupons there-
unto attached, as held as aforesaid, the court doth decree that
the injunction issued in this cause be dissolved, and complain-
ant’s bill be dismissed for want of equity.”

The German Savings Bank in June, 1885, appealed from so
much of this decree as adjudged that nine bonds, which had
been issued under the act of 1849, and were held by the bank
were void, and upon such appeal this court affirmed the decree
of the Circuit Court. German Sawings Bank v. Fronklin
County, 128 U. 8. 526. The county of Franklin, however, did
not appeal from the decree establishing the validity of the
bonds issued under the act of 1861.

After the plaintiff had put in the said record, decree and
mandate of this court, in the equity case, it introduced in evi
dence the eighteen bonds which, with the coupons thereof, had
been decreed to be valid and legal obligations against the
county, and also put in evidence coupons cut from two other
bonds which had also been adjudged to be valid. The defend-
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ant introduced no evidence, but claimed that the evidence con-
tained in the record introduced by the plaintiff showed that
the bonds and coupons therefrom, upon which this action was
brought, were invalid. The plaintiff contended that the valid-
ity of said bonds and coupons had been established in the said
equity case, and that the question was res adjudicata, and the
court so decided. To reverse the judgment of the Circuit
Court in this behalf, this writ of error was sued out.

Mr. Daniel M. Browning and Mr. William S. Cantrell for
plaintiff in error.

Municipal bonds in Illinois, issued since the adoption of the
constitution of 1870, are préma facie invalid, and the burden
of proof rests upon the plaintiff to show affirmatively that they
were authorized by a vote of the people prior to that time.
Jackson County v. Brush, 77 Illinois, 59 ; People v. Jackson
County, 92 Illinois, 441 ; People v. Bishop, 111 Illinois, 124;
Prairie Township v. Lloyd, 97 llinois, 179; Eddy v. The
People, 127 Tllinois, 428; MeClure v. Oxford Township, 94
U. 8. 4295 Buchanan v. Litchfield, 102 U. 8. 278.

Bonds issued after the time fixed by the vote expires, and
after the adoption of the constitution of 1870, are void, even
in the hands of innocent purchasers. German Sawvings Bank
v. Franklin County, 128 U. 8. 526; Richeson v. The People,
115 Tllinois, 450; Hagle v. Kokn, 84 Illinois, 292; Eddy v.
The People, supra.

When a decree has been rendered that is not self-executing
and the beneficiary thereof again goes into court for a com-
Dlete remedy, the latter court will not enforce the decree if
It Wppears erroneous. Wadhams v. Gay, 73 Tllinois, 415,
Where the payment of judgments rendered upon municipal
bonds issued to a railroad company was sought to be enforced
by a petition for a mandamus, and it appeared that the bonds
Upon which the judgments were rendered were issued without
authority of law, the petition was denied. Brownsville v.
Loague, 129 U. 8. 493. There is no allegation in any of the

Pleadings in this case invoking the doctrine of estoppel or res
VOL. CXLIT—7
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Judicata, but the evidence introduced by the defendant in
error was for the purpose of proving what the law required it
to prove, that the bonds were issued under existing laws, and
were authorized by a vote of the people of the county prior to
the adoption of the constitution; and this evidence having
shown that they were not so issued, but were void, the court
should have found for the plaintiff in error.

A party cannot present evidence to a court, thus vouching
for its being true, and then ask the court to disregard such
portions of it as he may deem to be unfavorable to him.

Mr. E. E. Cook and Mr. Samuel P. Wheeler for defendant

in error.

Mz. Justice Brown, after stating the case, delivered the
opinion of the court.

As both parties claim an estoppel by virtue of the decree in
the equity suit between the parties to this suit, it only becomes
necessary to consider the effect of this decree. It contains two
separate and distinct findings : First, so far as the nine bonds
held by the German Savings Bank, and issued under the act
of November 6, 1849, were concerned, the decree pronounced
them to be void, and as to them the injunction was made per
petual. From this part of the decree the bank appealed to
this court, by which the decree was affirmed. 128 U. S. 526.
Second, as to the eighteen bonds issued under the act of 1861,
and the coupons cut from two other bonds issued under the
same act, also held by the German Savings Bank, and purport-
ing on their face to be of the series issued under the charter
of said Belleville and Eldorado Railroad Company, approved
February 22, 1861, the decree adjudged in favor of the defend-
ant bank, and that the said several bonds and the coupons
thereof were legal and valid obligations against the county of
Franklin, and as to this series the injunction was dissolved and
the complainant’s bill dismissed. No appeal was taken from
this part of the decree by the county of Franklin, but it no¥
insists that these bonds are void for the same reasons that the
bonds issued under the act of November 6, 1849, were adjudged
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to be void, namely, because both series were issued pursuant to
the same vote and subject to the same conditions.

The record of the equity suit does not show clearly the
ground upon which the court based its distinction between
the two classes of bonds; nor is it necessary to be ascertained
here. It is sufficient for the purposes of this suit to know that
the validity of these bonds was directly put in issue by the
pleadings, and détermined adversely to the county. The
plaintiff alleged in its bill that these bonds were invalid by
reason of the non-compliance of the road with certain condi-
tions precedent upon which they were issued, setting up with
great particularity all the proceedings prior to the issue of the
bonds; reciting the laws under which they were claimed to
have been authorized ; and demanding their cancellation and
surrender upon the ground that the acts of the county officers
were unauthorized and void, and the laws under which they
were issued unconstitutional. The entire question of their
validity was presented and tried upon the merits, and the
court, could not have dismissed the bill as to these bonds
without holding that they were valid, and the further finding
that the several bonds and coupons thereof ¢are valid and
legal obligations ” added nothing to the force of the decree
dismissing the bill.

The defendant’s position in this connection is, that as the
entire record taken together shows that these bonds were void,
this court ought not to treat the decree of the court below,
adjudging them to be valid, as res adjudicata. It is true that
there are certain authorities to the effect that, in the case of
deeds, if the truth plainly appears on the face of the deed,
there is, generally speaking, no estoppel, meaning simply, as
stated by Mr. Bigelow, (Bigelow on Estoppel, 351,) “that all
parts of the deed are to be construed together; and that if an
allegation in the deed which alone would work an estoppel
upon the parties is explained in another part of the deed, or
Perhaps another deed to which reference is made for the pur-
Pose, there is ordinarily no estoppel.” Lord Coke also states
certain exceptions to the conclusive effect of records, one of
these being, “where the truth appears in the same record, as
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where the defendant is sued by the wrong name and enters
into a bail bond prout the writ, as he must, and then put in
bail by his right name, he who was arrested is not estopped
from pleading in abatement; or wiste the record shows that
the judgment relied on as an ,es%oppel has been reversed in
error.” But we know of ne,case o¥hich goes to the extent
of holding that where a court ha¥fifig complete jurisdiction of
the case has pronounced a decfee upon a certain issue, such
issue may be retried im a cqiateral action, even although the
evidence upon whieh the" case is heard is sent up with the
record. If this were po$sible, then in every such case where a
judgment or decree is pleaded by way of estoppel, and the
record shows the evidence upon which it was rendered, the
court in which the estoppel was pleaded would have the power
to retry the case, and determine whether a different judgment
ought not to have been rendered. The case of Brownsville v.
Loague, 129 U. 8. 493, 503, 505, has perhaps gone as far in the
direction indicated by the defendant as any case reported in
the books, but it is far from being an authority for the posi-
tion assumed here. That was a petition for a mandamus to
enforce the collection of judgments of a Circuit Court upon
certain bonds which this court had held to be invalid. The
court denied the application of the relator upon the ground
that, in his pleadings, he did not rely exclusively upon the
judgments, but opened the facts which attended the judgments
for the purpose of counting upon a certain act of the legisla-
ture as furnishing the remedy which he sought, and that by so
doing he in effect asked the court to order the levy of a tax
to pay the coupons, and relied upon the judgments principally
as creating an estoppel of a denial of the power to do so.
“Thus invited,” said the Chief Justice, “to look through the
judgments to the alleged contracts on which they are founded,
and finding them invalid for want of power, must we never
theless concede to the judgments themselves such effect, by
way of estoppel, as to entitle the plaintiff, ex debito justiii®
to a writ commanding the levy of taxes under a statute which
was not in existence when these bonds were issued ?

But where application is made to collect judgments by pro-
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cess not contained in themselves, and requiring, to be sus-
tained, reference to the alleged cause of action upon which
they are founded, the aid of the court should not be granted
when upon the face of the record it appears, not that mere
error supervened in the rendition of such judgments, but that
they rest upon no cause of action whatever.” This, however,
does not touch the question of the binding effect of judgments
when offered in evidence in a distinct and collateral action.
We know of no case holding their probative effect to be any-
thing else than conclusive. Had the plaintiff county desired
further to test the validity of these bonds, it was its duty to
have appealed from this decree, as did the bank with respect
to the bonds which that court held to be invalid, when the
question of the validity of both issues could have been heard
and determined by this court.

Thére was no error in the finding of the court below, and its

judgment must be
Affirmed.

COGHLAN ». SOUTH CAROLINA RAILROAD COM-
ANy

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE DISTRICT OF SOUTH CAROLINA.

No. 47. Argued October 21, 22, 1891. — Decided December 7, 1891.

When a contract for the payment of money at a future day, with interest
meanwhile payable semi-annually, is made in one place, and is to be per-
formed in another, both as to interest and principal, and the interest be-
fore maturity is payable according to the legal rate in the place of per-
formance, the presumption is, in the absence of attendant circumstances
to show the contrary, that the principal bears interest after maturity at
the same rate.

The report of the master in a suit in equity to foreclose a railroad mort-
8age, to whom it had been referred to take proof of the claims, found as
toabondholder, that his bonds were due and unpaid, that certain coupons
had been paid, and that certain other subsequent coupons had been paid,
but made no mention of the intervening coupons. No exception was
taken to this report. Held, that it was a reasonable inference that the
claimant did not offer these coupons in proof, and that the failure to find
4as to them could not be urged as an objection to the final decree.
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By an act of the general assembly of South Carolina, of
December 19, 1835, the Cincinnati and Charleston Railroad
Company was incorporated with power to construct a rail-
road from Charleston, South Carolina, to Cincinnati, Ohio,
8 Stats. So. Car. 409. See also 8 Stats. So. Car. 854, 855, 330,
384, 406. Subsequently, December 21, 1836, the name of that
company was changed to that of the Louisville, Cincinnati and
Charleston Railroad Company. 8 Stats. So. Car. 96. Bya
later act, passed December 19, 1843, the name of the latter
company was changed to that of the South Carolina Railroad
Company, which acquired, subject to certain conditions, the
rights, privileges, and property of the South Carolina Canal
and Railroad Company incorporated December 19, 1827. 11
Stats. So. Car. 273.

The Louisville, Cincinnati and Charleston Railroad Comn-
pany, before its change of name, and by virtue of an act of
December 20, 1837, and an act amendatory thereof, passed
December 19, 1838, 6 Stats. So. Car. 571, 604, issued its bonds
for the sum of about four hundred and fifty thousand pounds
sterling, redeemable on the first day of January, 1866, and
bearing interest at the rate of five per cent per annum, some
in denominations.of £500, others of £250. The £500 bonds
were in the following form:

« £500 st'g. £500 st'g.
“UniTED STATES OF AMERICA, STATE OF SourHE CAROLINA.
“ Five Per Cent Loan.

“The Louisville, Cincinnati and Charleston Railroad Com-
pany, under the guarantee of the State of South Carolina,
promise to pay to bearer five hundred pounds sterling, redeem-
able on the first day of January, one thousand eight hundred
and sixty-six, and not before without the consent of the holder
of this certificate, with interest thereon at the rate of five per
cent per annum from the date hereof, the said interest to be
paid semi-annually, on the first days of January and July, ot
presenting the proper coupons for the same at the house of
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Palmers, Mackillop, Dent & Co., London, where the principal
will also be redeemed on the surrender of this certificate.

“In witness whereof the said company has
“[seaL.] caused its corporate seal to be hereunto affixed, at
Charleston, this 31st day of December, 1838.

“Rov’r Y. Hayng, President.
“E. H. Edwards, Sec'y & Treas’r.”

To each bond a warrant or coupon was attached in this
form: ¢ Louisville, Cincinnati and Charleston Railroad Com-
pany, warrant No. 49, for £12 10s., being half yearly interest
on bond C. No. 18, payable January 1, 1863. E. H. Edwards,
Treas’r.” These warrants were endorsed: “ Payable at Messrs.
Palmers, Mackillop, Dent & Co.”

The £250 bonds were in the same form as the ones of larger
amount, the coupons or warrants calling only for £6 5s. in-
terest.

Upon the back of each bond was endorsed the above act of
December 20, 1837, in these words:

“An act to lend the credit of the State to secure any loan
which may be made by the Louisville, Cincinnati and
- Charleston Railroad Company, and for other purposes.

“ Be it enacted by the Senate and House of Representatives,
now met and sitting in General Assembly, and by the author-
ity of the same, That the faith and funds of the State of South
Carolina be, and the same are hereby, pledged to secure the
punctual payment of any contract which shall be made for
borrowing money by the Louisville, Cincinnati and Charleston
Railroad Company from any person or persons, company or
companies, corporation or corporations, to any amount not
exceeding two millions of dollars, either in the United States
orin Europe; and when such contract or contracts shall be
made by bond or bonds, certificate or certificates, or other
mstrament or instruments, signed by the president of the said
company, under its seal, and countersigned by the secretary
thereof, it shall be the duty of the comptroller general of this
State to endorse thereon that the faith and funds of the State
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of South Carolina are pledged to the faithful performance of
the said contract or contracts, both as it respects the punctual
payment of the principal and of the interest, according to the
terms of the said contract or contracts: Provided, that the
interest to be received thereby and made payable thereon shall
not exceed the rate of five per cent per annum ; and provided,
also, that the comptroller general shall not endorse any such
contract until five hundred thousand dollars shall be paid to
the company on the stock thereof, in which event he shall
pledge the funds and faith of the State for one million of dol-
lars; and when five hundred thousand dollars more shall be
paid to the company on the stock thereof, the comptroller gen-
eral shall pledge the funds and faith of the State for one other
million of dollars.”

Immediately following this copy of the act, on each bond,
was this guaranty: “ The condition of the above act, having
been faithfully complied with, I do hereby, for and in behalt
of the State of South Carolina, endorse her guaranty on this
bond for the payment and redemption of the principal and
interest of the same. Wm. Ed. Hayne, Comptroller.”

The appellant, being the owner of six of the £500 bonds,
and of twelve of the £250 bonds, with seven semi-annual cou-
pons attached to each, and also some odd coupons, brought
this suit, April 4, 1881, in one of the courts of the State of
South Carolina, against the South Carolina Railroad Company
and others, and prayed that the property covered by the mort-
gage created by the act of December 20, 1837 — which mort:
gage the State had failed to foreclose, and could not be
compelled by suit to foreclose —be sold, and the proceeds
applied, first, to the expenses of the suit, and then to the pay-
ment of the bonds held by the plaintiff and other creditors of
the same class, with interest up to the time of payment and
exchange on London.

The suit was removed into the Circuit Court of the United
States for the District of South Carolina, a receiver of which
court held possession of the property, under an order made
September 19, 1878, in the case of Calvin Claflin . South
Carolina Railroad Company.
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It is stated in an opinion of the court below, [Record, 132,]
that after the bonds matured in 1866, various plans to arrange
the debt were suggested, adopted and abandoned ; that, finally,
the railroad company offered to settle past-due sterling bonds
by issuing in exchange first mortgage bonds, not guaranteed
by the State, so that for each sterling bond of £250 and the
interest due thereon, the holder would get a first mortgage
bond of £300, and for each bond of £500 and interest, a first
mortgage bond of £600; that the proposed new bonds were
dated July 1, 1868, called for semi-annual interest at five per
cent, and were made payable, as were the guaranteed bonds,
in London ; and that Coghlan declined to exchange his bonds
for the new ones, but consented to receive, and, in fact, re-
ceived, payment of semi-annual instalments of interest, pre-
cisely as if he had made the exchange —that is, he received
interest on his £500 and £250 bonds as if they were, respec-
tively, for £600 and £300.

By a decree entered December 15, 1883, it was adjudged
that the plaintiff’s recovery for bonds held and proved by him
should be as follows: Upon each bond for £500 and £250,
respectively, and past-due coupons attached, so held and
proved, the sums of £600 and £300, respectively, with interest
thereon from 1st July, 1868, at the rate of five per cent per
annum, payable semi-annually as if said bonds had on the
latter date been exchanged for new bonds for £600 and £300,
respectively, dated 1st July, 1868, less all amounts that may
have been paid on account of the same by the South Carolina
Railroad Company or the receiver thereof as semi-annual
Interest.

The cause was referred to a special master to take an
account of the amount due on the bonds and coupons held by
Coghlan. From that decree Coghlan took an appeal, which
Was, upon his motion, dismissed by this court, May 27, 1887,
for the reason, no doubt, that the decrce appealed from was
only interlocutory. 122 U. 8. 649. Upon the return of the cause
the master reported that the amount due him up to July 1,
1887, upon the bonds, as if exchanged, calculating the interest
at five per cent with semi-annual rests, and giving interest




OCTOBER TERM, 1891.

Argument for Appellant.

upon interest at the same rate, was £10,620 ; and up to Feb-
ruary 28,1883, upon the same basis, was £86252%. He re-
ported also that on the date last named a tender was made
to the plaintiff’s then attorney of $44,600. In making his
calculations the master reported that the pound sterling in all
payments was to be estimated at $4.44¢.

By the final decree, passed November 2, 1887, it was ad-
judged that the amount due the appellant was £10,798.19 ¢,
the principal and interest on the bonds held by him calculated
according to the principles of the master’s report; and, rating
the pound at $4.44%, the above amount was equivalent to
$47,995.28 ; the interest, after the decree, to be at the rate of
seven per cent per annum.

[This sum did not include the coupons for January and
July, 1867, and January, 1868. The record was silent as to
the reason for the omission.]

Mr. H. E. Young for appellant. Mr. James Lowndes was
with him on the brief.

The first thing that will strike this court is that the Circuit
Court has held that the appellant has done that which he
declared he would not do — has not in fact done —and which
the respondent’s agent assured him he had not done, viz
converted his bonds of 1838, with the State’s guarantee on
them — with no limit on the value of the pound sterling
— with the question of the rate of interest after maturity
open — into bonds without this guarantee; with the value of
the pound sterling fixed arbitrarily at an amount below its
true value with the rate of interest after maturity fixed at
five per cent and with the surrender of three coupons, which
to the date of the decree, even calculated as the Circuit Court
ordered, at five per cent with interest on interest at same rate,
amount to £1128 15s., or at the $4.444 rate, to $5113.24.

The questions now before this court are: (1) By what law
is the rate of interest on these overdue bonds fixed, that of
England (five per cent) or of South Carolina (seven per cent)!
(2) Is not the appellant entitled to his three unpaid half yearly
interest coupons which have been simply ignored by the Cir-
cuit, Court ?
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I. The appellant claims that upon all past-due coupons and
past-due bonds, he is entitled that interest be calculated accord-
ing to the rate fixed by law in South Carolina, viz. seven per
cent. That this is the rate in South Carolina upon both over-
due bonds and coupons, was not disputed. But if it is doubted
now, it is enough to refer to the case of Langston v. South
Carolina Razlroad Co., 2 So. Car. 249. ‘

It has also been held in South Carolina that where a person
entered into a bond, conditioned for the payment of four per
cent interest on legacies till the legatee comes of age, to pay
him his proportion of the principal, the legatees are entitled to
seven per cent interest (z.e. the legal interest of the State) from
the time the bond becomes due. Gaellard v. Ball, 1 Nott &
McCord, 67.

In Brewster v. Wakefield, 22 How. 118, in which the opinion
was delivered by Chief Justice Taney, the court held, as to
the mode of computing interest where the note did not, by the
contract, carry the interest expressed until its full satisfaction,
that, when it fell due, the statute must interpose and regulate
it.  See also Walnut v. Wade, 103 U. S. 683.

Also in South Carolina when the interest is payable at cer-
tain times, interest is calculated on interest from the dates it
fell due. O Neall v. Bookman, 9 Rich. (Law) 80, 82; Wright
V. Laves, 10 Rich. (Eq.) 582; Sharpe v. Lee, 14 So. Car. 341.

Though as fixed by this court in Holden v. Trust Co., 100
U. 8. 74, this “question of interest is always one of local law ;”
the rule of this court is the same as that of South Carolina.
Brewster v. Wakefield, 22 How. 118; Aurora City v. West,
T Wall. 82; Bernhisel v. Firman, 22 Wall. 179; Holden v.
Trust Co., 100 U. 8. 725 Ohdo v. Frank, 103 U. 8. 697; Mass.
Benefit Association v. Miles, 137 U. S. 690.

As to the question of the rate. Does the law of South Caro-
lina, seven per cent, govern? or does the law of England, five
gev c'ent, govern? We submit that the law of South Carolina

oes !

No question of law has been more unsettled than this —
Whether the lex fori or the lex loci contractus shall prevail. It
has never been definitely settled. See 16 Am. Law Review, 497;
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Story Conflict of Laws, Tth ed. § 296, . One of the most
recent and satisfactory solutions is by Professor Bar of Gt
tingen. He says: “If in some foreign country where a sub-
ject of this country has an estate or a trading house, a higher
rate of interest than ours is allowed and is in use by reason
that capital is more scarce or the security is not so good, then
the foreign lender, with whose money the estate has been
improved or the trading concern extended, is entitled even
in our courts to demand his higher rate of interest as was
arranged. The restrictions on the rates of interest are local
taxes upon the price of money. The opposite theory, instead
of benefiting our citizens, would destroy their credit.”

In our case, no rate of interest after maturity is fixed, nor
is any place fixed for its payment after maturity — no agent
is appointed in England, to accept service of legal proceedings
—nor was it in any way possible to obtain a judgment in
England which could be enforced against the company’s
property. The only remedy Coghlan had was to appeal to
the State, or, as that, since the close of the war, is notoriously
useless, to enforce the statutory mortgage given to the State
to secure their bonds.

The cases in the United States Supreme Court show the
same apparent discrepancy, though real agreement on the point
suggested by Professor Bar that, after maturity, the rate of
interest allowed is that of the place where the money is really
used. De Wolf v. Johnson, 10 Wheat. 367 ; Andrews v. Pond,
13 Pet. 65; Cook v. Moffat, 5 How. 295; Miller v. Tiffuny,
1 Wall. 298.

II. As to the coupons ignored by the decree. These cou-
pons are still attached to the bonds, in the hands of the appel:
lant, who is also the holder of the bonds. That they are not
barred by time was not questioned. They became due Janu-
ary and July, 1867, and January 1, 1868. This suit was begutt
on the 4th April, 1881. Twenty years is the bar to the bonds
in South Carolina. Shubrick v. Adams, 20 So. Car. 49, 52;
The City v. Lamson, 9 Wall. 477; Lewington v. Butler, 14
Wall. 282; Clark v. lowa City, 20 Wall. 583; Bond Debt
Cases, 12 So. Car. 200, 273.
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Mr. William E. Earle for appellee.

Mz. Justice HARLAN, after stating the case, delivered the
opinion of the court. '

We have seen that the bonds in suit were redeemable on the
first day of January, 1866, and not before without the consent
of the holder, and were payable in pounds sterling with
interest at the rate of five per cent per annum from date, the
interest to be paid semi-annually on named days, “on present-
ing the proper coupons for the same at the house of Palmers,
Mackillop, Dent & Co., London, where the principal will also
be redeemed on the surrender of this certificate.” The con-
tract, therefore, was one which in all its parts was to be per-
formed in England. Nevertheless, it is contended that the
principal sum agreed to be paid should bear interest at the
rate, seven per cent, fixed by the laws of South Carolina. The
only basis for this contention is the mere fact that the bonds
purport to have been made in that State. But that fact is not
conclusive. All the terms of the contract must be examined,
in connection with the attendant circumstances, to ascertain
what law was in the view of the parties when the contract
was executed. For, as said by Chief Justice Marshall in Way-
man V. Southard, 10 Wheat. 1, 48, it is a principle, universally
recognized, that “in every forum a contract is governed by the
law with a view to which it was made.” And by Lord Mans-
field, in Robinson v. Bland, 2 Burrow, 1077, 1078 : “The par-
ties had a view to the law of England. The law of the place
can never Be the rule when the transaction is entered into with
an express view to the law of another country as the rule by
fvhich it is to be governed. Now here the payment is to be
in England; it is an English security, and so intended by the
Parties.”  Referring to these and many other cases, this court,
Speaking by Mr. Justice Matthews, held, upon full considera-
tion, in Pritchard v. Norton, 106 U. 8. 124, 136, that the law
upon which the nature, interpretation and validity of a con-
tract depended, was that which the parties, either expressly or
Presumptively, incorporated into it as constituting its obliga-
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tion. This doctrine was reaffirmed in Ziverpool . Steam
Co. v. Phonie Ins. Co.,-129 U. S, 897, 458, where it was said
that, according to the great preponderance, if not the uniform
concurrence of authority, the general rule was, “that the
nature, the obligation and the interpretation of a contract are
to be governed by the law of the place where it is made, unless
the parties at the time of making it have some other law in
view.” The elaborate and careful review of the adjudged
cases, American and English, in the two cases last cited, leaves
nothing to be said upon the general subject.

What law, then, did the parties have in view as determin-
ing the legal consequences resulting from the non-performance
of the contract between them? Presumptively, the law of
England, where the contract was to be entirely performed.
The bonds and coupons were to be presented and paid there,
and not elsewhere. They were to be paid in pounds sterling
at a designated house in London. The fair inference is that
the railroad company negotiated the bonds abroad, and made
them payable in that city, in order to facilitate a sale of them
to foreign buyers. Every circumstance connected with the
contract tends to show that the parties intended that all ques
tions in respect to performance or the legal consequences of a
failure to perform, were to be determined by the law of the
place, and the only place, where the obligation to make pay-
ment could be discharged, and where the breach of that obli-
gation would oceur, if payment was not made at the appointed
time and place. In this view of the contract, the rate of
interest, after the maturity of the obligations, was not deter
minable by the law of South Carolina. This is abundantly
established by the authorities.

In De Wolf v. Johnson, 10 Wheat. 367, 383, the court said:
“The legal fulfilment of a contract of loan, on the part of the
borrower, is repayment of the money, and the security given
is but the means of securing what he has contracted for,
which, in the eye of the law, is to pay where he borrows,
unless another place of payment be expressly designated W
the contract.” In Andrews v. Pond, 18 Pet. 65, 77, Chief
Justice Taney, speaking for the court, said: “The general
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principle in relation to contracts made in one place to be exe-
cuted in another is well settled. They are to be governed by
the law of the place of performance; and if the interest
allowed by the laws of the place of performance is higher
than that permitted at the place of the contract, the parties
may stipulate for the higher interest without incurring the
penalties of usury.” So, in Carnegie v. Morrison, 2 Met. (Mass.)
381, 397, Chief Justice Shaw, after stating the general rule to
be that the lew loct contractus determines the nature and legal
quality of the act done, whether it constitutes a contract, etc.,
said : “ But a contract, made in one country, may contemplate
the execution of deeds, or other contracts, making payments
or doing other legal acts, in another; in regard to which, the
law of the foreign country, where the act is to be done, will
govern the contract.” In Cooper v. The Earl of Waldegrave,
2 Beavan, 282, 284, which was an action against the acceptor
of bills of exchange, drawn in Paris, where the drawer and
acceptor were at the time resident, and made payable in Lon-
don, the bills, on their face, did not state any particular rate
of interest. Lord Langdale, Master of the Rolls, after observ-
ing that the law of the country where a contract, merely per-
sonal, is made, determines its validity and interpretation,
while the law of the forum regulates the mode of suing, and
the time within which suit must be brought for mon-perform-
ance, said: “The contract of the acceptor, which alone is now
to be considered, is to pay in Zngland ; the non-payment of
the money when the bill becomes due is a breach in Zngland
of the contract which was to be performed in Fngland. Upon
the breach, the right to damages or interest immediately
accrues ; interest is given as compensation for the non-pay-
ment in Zngland and for the delay of payment suffered in
Fngland ; and T think that the law of Hngland, that is, the
law of the place where the default has happened, must govern
the allowance of interest which arises out of that default.”
See also, Boyee v. Edwards, 4 Pet. 111,123 ; Miller v. Tiffany,
1 Wall 298, 3105 Seudder v. Union National Bank, 91 U. S.
406, 4125 Seotland County v. Hell, 132 U. 8. 107, 116 ; Story’s
Conflict, of Laws, § 291; 2 Kent. Com. 459, 460, 461; Scofield
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v. Day, 20 Johns. 102 ; Dickinson v. Edwards, 77 N. Y. 573;
Frees v. Brownell, 35 N. J. Law (6 Vroom) 285, 287 ; Pecks
v. Mayo, 14 Vermont, 33, 38 ; L parte lleidelbach, 2 Lowell,
526, 530; Hunt's Fxecutor v. Hall, 37 Alabama, 702, 704;
Arnold v. Potter, 22 Towa, 194, 198.

The cases of T%lden v. Blair, 21 Wall. 241, 247, and Zjui-
table Trust Co. v. Fowler, 141 U. S. 384, are in entire har-
mony with these principles. Z%lden v. Blair was an action
by the holder of a bill drawn at Chicago, Illinois, upon par-
ties in New York, and accepted payable at a bank in New
York. The defence was usury, and the question was presented
as to whether the contract was a New York or an Illinois con-
tract. If a New York contract, there could have been no
recovery; for, by the law of that State, if a contract was
usurious, it was void, and no recovery could have been had of
principal or interest. The court held it to be an Illinois con-
tract and its validity determinable by the laws of that State,
for the reason that before the acceptance had any operation,
before it became a bill, the acceptors (for whose accommodation
the bill was drawn) sent it to Illinois to be there negotiated,
and, by that act, indicated a purpose to create an Illinois bill
The court also based its judgment, in part, upon an Illinois
statute providing that when any contract or loan is made in
that State, or between its citizens and the citizens of any other
State or country, bearing interest at a rate that was legal in
Illinois, it should be lawful to make the principal and interest
payable in any other State or Territory, or in London, in
which case the contract or loan should be deemed and con-
sidered as governed by the laws of Illinois, and not be affected
by the laws of the place where it was to be performed. Rev.
Stats. Illinois, 1874, p. 615, c. T4.

Tt was because of that statute that a note given in Illinois
by a citizen of that State to a Connecticut corporation, pay-
able in New York, for money loaned by the latter to the for-
mer, and secured by mortgage upon real estate in Illinois, was
held, in Eguitable Trust Co.v. Fowler, not to be a New York
contract in respect to the interest that might be taken, but
to be, in that regard, governed by the laws of Illinois.
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The presumption arising from the face of the bonds, that
the legal consequences of a failure to pay them, according to
their terms, were to be determined by the law of the place of
performance, is strengthened by the practical construction the
parties put upon the contract after the bonds matured. Seven
coupons, with the instalment of interest for July 1, 1866, all
held by appellant, were “ capitalized” upon the basis of treat-
ing the £500 bonds as bonds for £600, and the £250 bonds as
bonds for £300. The appellant refused to surrender his bonds,
for fear that by so doing he would lose the benefit of the
State’s guaranty of them ; yet he received interest from time to
time as if they had been exchanged. On the 13th of April,
1869, a payment was made to him of interest due July 1, 1868,
which was endorsed on his bonds, in this form : “Paid on this
bond £15, half-yearly dividend due 1st July, 1868, as if it had
been exchanged for a new bond.” A similar endorsement was
made on his bonds for each half-year’s dividend or interest up
to July 1, 1880. When the receiver, in Claflin ». South Caro-
lina Railroad Company, made payments of interest, such pay-
ments were stamped upon the bonds in this form: “Paid £30
sterling, interest due July 1, 1878, and January 1, 1879.” TFor
the interest paid to him for July 1, 1879, appellant executed a
receipt in this form: “ Received of Baring Brothers & Co., as
agents of John H. Fisher, receiver of the South Carolina Rail-
road Company, ninety pounds sterling, being interest due July
1, 1579, on bonds of the Louisville, Cincinnati and Charleston
Railroad Company, of £500 each, with eight coupons attached,
representing 600 pounds sterling, and numbered, respectively,
as follows: 18, 19, 20, 22, 23.” Receipts of the same kind
were given for him, by his London bankers, for the interest
due January 1,1880. Similar payments of interest were made
and endorsed, throughout the whole period from July 1, 1868,
to July 1, 1880, on the twelye original £250 bonds, differing
frgm the others only in showing that the half-yearly interest
baid on thdse bonds was £7 10s. The receipts or endorsements
ou both series of bonds show that, commencing regularly with
the interest due July 1, 1868, but including the instalment due
July 1, 1866, Coghlan received interest, at the rate of five per
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cent per annum, upon the £500 and £250 bonds, respectively,
as if exchanged for £600 and £300 bonds. He admits, in
his deposition, that the only demand ever made by or on his
behalf of interest at the rate of seven per cent on the bonds
was by his original complaint in this suit filed August 28,
1880. These facts make it clear that the claim of interest,
after the maturity of the bonds, at the rate of seven per cent
instead of the rate of five per cent, was an afterthought upon
his part.

In what has been said, we have assumed that the allowance
of interest at the rate of five per cent per annum was in con-
formity with the law of the place of payment. The courf was
not informed by the pleadings or proof as to what that law
was, and judicial notice could not, therefore, be taken of it.
Liverpool Steam Co. v. Phanix Ins. Co., 129 U. 8. 397, 44j,
and authorities there cited. The railroad company malkes no
complaint of the allowance that was made of interest, and the
appellant does not claim that a larger allowance was required
by the law of the place of performance. Ie insists only that
he was entitled, of right, after the maturity of the bonds and
the respective coupons, to interest at the rate, seven per cent,
fixed by the laws of South Carolina; and this, notwithstand-
ing the guaranty by the State of the faithful performance of
the contract of loan was upon the condition that “the inferest
to be received thereby and made payable thereon » should not
exceed the rate of five per cent per annum. For the reasons
already stated, we are of opinion that the law of that State
did not determine the rate of interest, and that this interpreta-
tion of the contract, if it were doubtful, is sustained by the
practical construction placed upon it by the conduct of the
parties. ‘

One other question in the case requires notice at our hands.
The railroad company did not prove payment of the instal
ments of interest due January and July, 1867, and January,
1868, although the evidence shows payment of the interest due
July 1, 1866, and the interest accruing on amd after J aly b
1868, up to July 1,1880. A reversal is asked upon the ground,
among the others already examined, that the court erred 10
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not requiring the interest due on the above dates, respectively,
to be paid with interest after maturity to the date of the final
decree. No mention is made in the special master’s report of
May 5, 1882, or in the interlocutory decree of 1883, or in the
master’s report of 1887, or in the final decree of 1887, of the
interest due January and July, 1867, and January, 1868. There
was no exception to the reports of 1882 and 1887, upon the
ground that they did not include interest for those three
periods of six months. The reasonable inference is that the
appellant did not produce before the master and prove the
interest coupons for those periods, or did not ask that they be
included in the report as to the amount due upon the basis
fixed in the interlocutory decree of 1883. Having failed to
except to the report upon the ground that it did not include
them, we do not think that the appellant should be now heard
to urge this as an objection to the final decree. DBesides, as by
the evidence the interest due July 1, 1866, was included with
the interest due July 1, 1868, in the capitalization whereby the
£500 and £250 bonds were treated as if exchanged for £600
and £300 bonds, it would be strange if the instalment of inter-
est due for the intermediate periods of January and July, 1867,
and January, 1868, were not embraced by that arrangement.
There is no explanation of this in the record. It is not an
unreasonable presumption, in view of all the circumstances,
that in some way, not disclosed by the evidence, those coupons
were settled, or treated as settled, when the railroad company
commenced in 1869 to pay, and the appellant received, interest
on the bonds, as if exchanged for new bonds of £600 and £300.
Be this as it may, we are not ‘inclined to disturb the decree
upon the ground that it does not make provision for the inter-
est coupons due January and July, 1867, and January, 1868.

Decree affirmed.

M. Justicr Gray did not hear the argument and took no
part in the decision of this case.
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ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
NORTHERN DISTRICT OF ILLINOIS.

No. 90. Argued November 12, 1891, — Decided December 7, 1891.

This court is bound by the finding of a jury in an action at law, properly
submitted to them, on conflicting evidence.

A bill of exchange is not negotiated within the meaning of § 537, Rev. Stats.
Missouri ed. 1879, (§ 723, ed. 1889,) while it remains in the ownership or
possession of the payee.

The obligation to perform a verbal agreement, made in Missouri, to accept
and pay, on presentation at the place of business of the promissor in
Illinois, all drafts drawn upon him by the promissee for live stock to be
consigned by the promissee from Missouri to the promissor in Illinois, is
to be determined by the law of Illinois, the place of performance, and
not by the law of Missouri.

THE case was stated by the court as follows:

This was an action of assumpsit. It was based upon an
alleged verbal agreement made on or about April 1, 1886, at
Marshall, Missouri, between the defendants in error, plaintiffs
below, doing business at that place as bankers, under the name
of Cordell & Dunnica, and the plaintiffs in error, doing busi-
ness at the Union Stock Yards, Chicago, Illinois, under the
name of Hall Bros. & Co. There was a verdict and judgment
in favor of the plaintiffs for $5785.79.

The alleged agreement was in substance that Hall Bros. &
Co. would accept and pay, or pay on presentation, all drafts
made upon them by one George Farlow, in favor of Cordell
& Dunnica, for the cost of any live stock bought by Farlow
and shipped by him from Missouri to Hall Bros. & Co. at the
Union Stock Yards at Chicago.

There was proof before the jury tending to show that, on or
about July 13, 1886, Farlow shipped from Missouri nine car
loads of cattle and one car load of hogs, consigned to Hall
Bros. & Co. at the Union Stock Yards, Chicago; that such
cattle and hogs were received by the consignees, and by them
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were sold for account of Farlow ; that out of the proceeds they
retained the amount of the freight on the shipment, the ex-
penses of feeding the stock on the way and at the stock yards,
the charges at the yards and of the persons who came to
(Chicago with the stock, the commissions of the consignees on
the sale, the amount Farlow owed them for moneys paid
on other drafts over and above the net proceeds of live stock
received and sold for him on the market, and two thousand
dollars due from Farlow to Hall Bros. & Co. on certain past-due
promissory notes given for money loaned to him; that at the
time of the above shipment Farlow, at Marshall, Missouri, the
place of agreement, made his draft, of date July 13, 1886,
upon Hall Bros. & Co., at the Union Stock Yards, Chicago,
in favor of Cordell & Dunnica for $11,274, the draft stating
that it was for the nine car loads of cattle and one car load of
hogs ; that this draft was discounted by Cordell & Dunnica,
and the proceeds placed to Farlow’s credit on their books;
that the proceeds were paid out by the plaintiffs on his checks
in favor of the parties from whom he purchased the stock
mentioned in the draft, and for the expenses incurred in the
shipment ; that the draft covered only the cost of the stock
to Farlow ; that upon its presentation to Hall Bros. & Co.
they refused to pay it, and the same was protested for non-
payment ; and that, subsequently, Cordell & Dunnica received
from Hall Bros. & Co. only the sum of $5936.55, the balance
of the proceeds of the sale of the above cattle and hogs, con-
signed to them as stated, after deducting the amounts retained
by the consignees, out of such proceeds, on the several accounts
above mentioned.

The contract sued upon, having been made in Missouri, the
defendant contended that it was invalid under the statutes of
that State which are cited in the opinion of the court, infra,
and could not be made the basis for a recovery in Illinois.
This contention being overruled, the defendant excepted, and,

(Judgment having been given for the plaintiff,) sued out this
writ of error.

Mr. J. A. Steeper for plaintiffs in error. -
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Opinion of the Court.

The contract for the breach of which this action was
brought, being made in Missouri, is governed by the laws of
that State. If those laws, at the time when this verbal agree-
ment was made, required agreements to accept bills of ex-
change to be in writing, that law governed the Circuit Court
in determining whether any contract was made or not, or
whether any contract existed. Bond v. Bragg, 17 Illinois,
69 ; Stacy v. Baker,1 Scammon, 417; Adams v. Roberison, 37
Illinois, 45 5 Hvans v. Anderson, 78 Illinois, 558.

The statutes of that State at that time required such a
contract to be made in writing, and the verbal promise on
which the plaintiffs below relied was consequently a nullity.
Flato v. Mulhall, 4 Mo. App. 4765 Flato v. Mulhall, 12
Missouri, 522 ; Rousch v. Duff, 35 Missouri, 812; Valle v.
Cerre, 36 Missouri, 575; 8. C. 88 Am. Dec. 161; Ford v. Angel-
rodt, 37 Missouri, 50; 8. C. 88 Am. Dec. 174.

Mr. Ashley M. Gould for defendants in error. Mr. Frank
P. Sebree and Mr. Henry C. McDougal were with him on
the brief.

Mg. Justice HArLAN, after stating the case, delivered the
opinion of the court. N

There was evidence on behalf of the defendants tending to
show that no such agreement was made as that alleged. But
the issues of fact were fairly submitted to the jury, and we
must assume, on this writ of error, that the jury found from
the evidence that the alleged agreement was made between
the parties.

Our examination must be restricted to the questions of law
involved in the rulings of the court below. And the only one
which, in our judgment, it is necessary to notice is that arising
upon the instructions asked by the defendant, and which the
court refused to give, to the effect that the agreement in
question, having been made in Missouri, and not having been
reduced to writing, was invalid under the statutes of thal
State, and could not be recognized in Illinois as the basis of
an action there against the defendants.
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The statute of Missouri referred to is as follows: “§ 533.
No person within this State shall be charged as an acceptor
of a bill of exchange, unless his acceptance shall be in Wr?ting,
signed by himself or his lawful agent. § 534. If such accept-
ance be written on a paper other than the bill, it shall not
bind the acceptor, except in favor of a person to whom such
acceptance shall have been shown, and who, upon the faith
thereof, shall have received the bill for a valuable considera-
tion. § 535. An unconditional promise, in writing, to accept
a bill before it is drawn, shall be deemed an actual acceptance
in favor of every person to whom such written promise shall
have been shown, and who, upon the faith thereof, shall have
received the bill for a valuable consideration. § 536. Every
holder of a bill presenting the same for acceptance may require
that the acceptance be written on the bill, and a refusal to
comply with such request shall be deemed a refusal to accept,
and the bill may be protested for non-acceptance. § 537. The
preceding sections shall not be construed to impair the right
of any person to whom a promise to accept a bill may have
been made, and who, on the faith of such promise, shall have
drawn or negotiated the bill, to recover damages of the party
making such promise, on his refusal to accept such bill.”
1 Rev. Stats. Missouri, ed. 1879, p. 84 ; ed. 1889, p. 253, §§ 719,
123 ; Wagner’s Stats. Missouri, 1872, p. 214, §§ 1 to 5.

The contention of the plaintiffs in error is that the rights of
the parties are to be determined by the law of the place where
the alleged agreement was made. If this be so, it may be
that the judgment could not be sustained ; for the statute of
Missouri expressly declares that no person, within that State,
shall be charged as an <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>