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PREFACE.

In presenting to the profession the first volume of the Reports, which
the editor is pledged to continue, he feels how much he will stand in need of
its indulgence, for the imperfections which may be discovered in a work, at
once so important and dificult. It is not, however, with the view of depre-
cating the justice of criticism, that he offers a few remarks upon the nature
of the undertaking, and the manner in which it has been executed.

Of the arguments of counsel, nothing more has been attempted than to
give a faithful outline ; to do justice to the learning and eloquence of the
bar, would not be possible, within any reasonable limits : the reporter, there-
fore, trusts that his professional brethren will regard with candor the
imperfections they may perceive, whilst the public will attribute them to the
cause mentioned. It is possible, that some important illustrations may have
been omitted ; but it is believed, that the points and authorities have been
faithfully recorded, where the cases either admitted of, or required, it.

The same discretion has been exercised in omitting to report cases turn-
ing on mere questions of fact, and from which no important principle, or
general rule, could be extracted. Of these, an unusual number has recently
occurred on the admiralty side of the court, attended with an infinite variety
of circumstances, but inapplicable, as precedents, to future cases.

Some notes have been added, in order to illustrate the decisions by ana-
logous authorities ; "and whilst gleaning in the rich field of prize jurispru-
dence, afforded by the late war, it was thought expedient to subjoin a more
ample view of the practice in prize causes than has yet been presented to
the public, which may possibly serve as a check to those irregularities
that had crept in, from the want of experience in this branch of the admin-
istration of justice. Its doctrines have been developed by the court in a
masterly manner ; and we may contemplate with pride and satisfaction, the
structure which has been built up in so short a time, and under circum-
stances so unpropitious to the development of the ¢érue principles of public
law. On this occasion, we are compelled to lament the loss of an illustrious
civilian, whose labors so eminently contributed to facilitate those of the
court, and who has been removed, by the inexorable hand of death, from
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v PRETFACE.

this scene of active contention and generous emulation.! With how much
dignity and usefulness he adorned the bar, and with what powers of analysis
he unfolded the most intricate questions of jurisprudence, the records of
this tribunal will attest. Less attentive to the graces of elocution, and the
technical forms of law, than to the principles of equity, his mind was
enlarged by a philosophical view of universal jurisprudence, and to him
may be applied what Cicero says of his contemporary Sulpicius, ¢ Videtwr
in secunda arte primus esse maluisse, quam in prima secundus, td quod est
adeptus, in jure ciciti esse princeps. Neque ille magis juris consultus, quam
Justitice fuit @ ita ea que proficisebantur a legibus et a jure civili semper ad
Jocilitatem equitatemque referebat.””  But it is higher praise, and equally
well merited, that in him the character of the advocate seemed to borrow a
new lustre from that of the philosopher and the patriot ; that, like the illus-
trious Roman referred to, “in his political conduct, he was always the
friend of peace and liberty; moderating the violence of opposite parties,
and discouraging every step towards civil dissensions.”

Should the annotations contained in this volume be favorably received
by the public, the editor will hereafter continue this branch of his labor
with a less timid hand, and, in the words of Lord Bacow, make it his aim,
‘““to collect the rules and grounds dispersed throughout the body of the
same laws, in order to see more profoundly into the reason of such judgments
and ruled cases, and thereby to make more use of them for the decision of
other cases more doubtful; so that the uncertainty of law, which is the
principal and most just challenge that is made to the laws of our nation, at
this time, will, by this new strength laid to the foundation, be somewhat
the more settled and corrected.” Such a commentary seems indeed, indis-
pensable to the utility of reports of the proceedings in courts of justice.
For, as Sir WiLiam JonEs has observed, “if Zaw be a science, and really
deserves so sublime a name, it must be founded on principle, and claim an
exalted rank in the empire of reason.”

! Mr. Dexter, who died during the vacation.
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RULES AND ORDERS

OF THE

SUPREME COURT OF THE UNITED STATES.

I. Februnary Term 1790. Oxprrep, That the clerk of this court do
reside and keep his office at the seat of the national government, and thag
he do not practice, either as an attorney or a counsellor, in this court, while
he shall continue to be clerk of the same.

II. February Term 1790. Orprrep, That (until further order) it be
requisite to the admission of attorneysor counsellors to practice in this court,
that they shall have been such for three years past in the supreme courts of
the state to which they respectively belong, and that their private and pro-
fessional characters shall appear to be fair.

III. February Term 1790. O=rpErED, That counsellors shall not prac-
tice as attorneys, nor attorneys as counsellors, in this court.

1V. February Term 1790. Ogrprerep, That they shall respectively take
the following oath, viz: 1, , do solemnly swear, that 1 will demean
mysélf (as an attorney or counsellor of the court) uprightly, and according
to law, and that I will support the constitution of the United States.

V. TFebruary Term 1790. O=rperep, That (unless and until it shall be
otherwise provided by law) all processin this court shall be in the name of
the President of the United States.

V1. February Term 1791. OrprrEp, That the counsellors and attor-
neys, admitted to practice in this court, shall take either an oath, or, in
proper cases, an affirmation, of the tenor prescribed by the rule of this court
on this subject, made Kebruary term 1790, viz: 1, , do solemnly
swear (or affirm, asthe case may be), that I will demean myself as attorney
or counsellor of this court, uprightly, and according to law, and that 1 will
support the constitution of the United States.

VIL August Term 1791. The Chief Justice in answer to the motion
of the attorney-general, informs him and the bar, that this court consider
the practice of the court of king’s bench, and of chancery, in England, as

bas
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affording outlines for the practice of this court; and that they will, from
time to time, make such alterations therein as circumstances may render
necessary.

VIII. February Term 1795. Tur Courr give notice to the gentlemen
of the bar that hereafter they will expect to be furnished with a statement
of the material points of the case from the counsel on each side of the cause.

IX. February Term 1795. Tur Courr declared, that all evidence on
motions for a discharge upon bail, must be by way of deposition, and not
vivd voce.

X. August Term 1796. OrpereD, That process of subpwna, issuing
out of this court in any suit in equity, shall be served on the defendant,
sixty days before the return-day of the said process; and further, that if
the defendant, on such service of the subpeena, should not appear at the
return-day contained therein, the complainant shall be at liberty to proceed
ex parte.

XI. February Term 1797. It 1s orRDERED by the Court, that the clerk
of the court to which any writ of error shall be directed, may make return
of the same, by transmitting a true copy of the record, and of all proceed-
ings in the cause, under his hand and the seal of the court.

XII. August Term 1797. Ir 1s orDERED by the the Court, that no
record of the court be suffered by the clerk to be taken out of his office but
by the consent of the court; otherwise, to be responsible for it.

XIII. August Term 1800. In the case of Course v. Stead’s Executors,
OrpERrED, That the plaintiff in error be at liberty to show, to the satisfac-
tion of this court, that the matter in dispute exceeds the sum or value of
$2000, exclusive of costs ; this to be made appear by affidavit, and
days’ notice to the opposite party, or their counsel, in Georgia. Rule as to
affidavits to be mutual.

XIV, AngustTerm 1801. OrpERED, That counsellors may be admitted
as attorneys in this court, on taking the usual oath.

XV. Itisorperep, That in every cause when the defendant in error
fails to appear, the plaintiff may proceed ex parte.

XVI. February Term 1803. Ir 1s orperep, That where the writ of
error issues within 30 days before the meeting of the court, the defendant is
at liberty to enter his appearance, and proceed to trial ; otherwise, the cause
must be continued.

XVIL In all cases where a writ of error shall delay the proceedings on
the judgment of the circuit court, and shall appear to have been sued out
merely for delay, damages shall be awarded at the rate of ten per centum
per annum, on the amount of the judgment.

XVIIL In such cases, where there exists a real controversy, the damages
shall be only at the rate of six per centum per annum. In both cases, the
Interest is to be computed as part of the damages.
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XIX. February Term 1806. All causes, the records of which shall be
delivered to the clerk on or before thesixth day of the term, shall be con-
sidered as for trial in the course of that term. Where the record shall be
delivered after the sixth day of the term, either party will be entitled to a

continuance.

In all cases where a writ of error shall be a supersedeas to a ]udgment
rendered in any court of the United States (except that for the district of
Columbia), at least thirty days previous to the commencement of any term
of this court, it shall be the duty of the plaintiff in error to lodge a copy of
the record with the clerk of this court, within the first six daysof the term,
and if he shall fail so to do, the defendant in error shall be permitted, after-
wards, to lodge a copy of the record with the clerk, and the cause shall
stand for trial, in like manner as if the record had come up within the first
six days ; or he may, on producing a certificate from the clerk, stating the
cause, and that a writ of error has been sued out, which operates as a super-
sedeas to the judgment, have the said writ of error docketed and dismissed.
This rule shall apply to all judgments rendered by the court for the district
of Columbia, at any time prior to a session of this court.

In cases not put to issue at the August term, it shall be the duty of the
plaintiff in error, if errors shall not have been assigned in the court below,
to assign them in this court, at the commencement of the term, or so soon
thereafter as the record shall be filed with the clerk, and the cause placed
on the docket ; and if he shall fail to do so, and shall also fail to assign
them, when the cause shall be called for trial, the writ of error may be dis-
missed, at his cost ; and if the defendant shall refuse to plead to issue, and
the cause shall be called for trial, the court may proceed to hear an argu-
ment on the part of the plaintiff, and to give judgment according to the
right of the cause.

XX. February Term 1808. Orperep, That all parties in this court,
not being residents of the United States, shall give security for the costs
accruing in this court, to be entered on the record.

XXI. O=rprrep, That upon the clerk of this court producing satisfactory

‘dence, by affidavit, or the acknowledgment of the parties, or their sureties,
of having served a copy of the bill of costs, due by them respectively in this
court, on such parties or their sureties, an attachment shall issue against
such parties or sureties, respectively, to compel payment of the said costs.

XXII. February Term 1810. O=rpERED, That upon the reversal of a
judgment or decree of the circuit court, the party in whose favor the reversal
is, shall recover his costs in the circuit court.

XXTIIT. February Term 1812. OzrperED, That only two counsel be
permitted to argue for each party, plaintiff and defendant, in a cause.

XXIV. There having been two associate justices of the court appointed
since its last session ; It is Ordered that the following allotment be made of
the Chief Justice, and of the associate justices of the said Supreme Court
among the circuits, agreeably to the act of congress in such case made and
provided, and that such allotment be entered or ordered, viz :

1 Wuear.—B
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For the first circmt, the Honorable Joseph Story : For the second cir-
cuit, the Honorable Brockholst Livingston: For the third circuit, the
Honorable Bushrod Washington: For the fourth circuit, the Honorable
Gabriel Duvall : For the fifth circuit, the Honorable John Marshall, Ch. J. :
For the sixth circuit : the Honorable William Johnson : For the seventh
circuit, the Honorable Thomas Todd.

XXV. February Term 1816, Ir 1s oRDERED by the Court, That in all
cases where further proof is ordered by the court, the depositions which
shall be taken, shall be by a commission to be issued from this court, or
from any circuit court of the United States.




CASES DETERMINED

IN THE

SUPREME COURT OF THE UNITED STATES.

FEBRUARY TERM, 1816.

Negress Sarry Hexry, by WirLiam Hexry, her father and next friend,
v. BaLrL.

Slavery.

The act of assembly of Maryland, prohibiting the importation of slaves into that state, for sale or
to reside, does not extend to a temporary residence, nor to an importation by a hirer or person
other than the master or owner of such slave.

ERrroR on judgment, rendered by the Circuit Court for the county of
Washington, in the district of Columbia, against the plaintiff, who was, in
that court, a petitioner for freedom,

The plaintiff, being a child, and the slave of the defendant, who resided
in Virginia, was, some short *time before the month of May 1810, [*2
put to live with Mrs. Rankin, then residing also in Virginia, whose &
husband was an officer in the marine corps, stationed in the city of Wash-
ington. Mrs. Rankin was to keep the girl for a year, and was to give her
victuals and clothes for her services. Some time in May 1810, Mrs. Rankin
removed to Washington, and brought the petitioner with her, whether with
or without the permission of Mr. Ball, was entirely uncertain. It was, prob-
ably, though not certainly, with his knowledge. In October 1810, Mr. Ball
married, and soon after took the petitioner into his possession, and carried
her home, he then residing in Virginia. Mrs. Rankin gave her up, being of
opinion, though the girl had remained with her only seven or eight months,
that she was bound to give her up, when required by her master. Mr. Ball
afterwards removed, himself, into the city, and brought the petitioner with
him.

Upon this testimony, the counsel for the petitioner prayed the court
below to instruct the jury, that if they believed, from the evidence, that the
defendant knew of the intended importation of the petitioner by Mrs. Ran-
kin, and did not object to it, then such importation entitled the petitioner to
her freedom ; and further, that it was competent to the jury to infer, from
his knowing of the importation, and not objecting to it, that such importa-

1 WHEAT.—1 1l
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tion was made with his consent. This instruction the court refused to give ;
but did instruct the jury, that if they should be of opinion, that Mrs. Rankin
was, at the time she brought the petitioner into the city of Washington, a
*3] citizen of the United States, coming into the city of Washington *with

a bond fide intention of settling therein, then her importation of said
slave was lawful, and did not entitle the petitioner to her freedom, whether
the said importation were or were not made with the consent of the defen-
dant. An exception was taken to this opinion, and the jury having found a
verdict for the defendant, on which judgment was rendered by the court,
the cause was brought into this court by writ of error.

Key, for the plaintiff in error, and petitioner, cited the act of the assem-
bly of Maryland, of 1796, c. 67, § 1, 2, contending, that its true construc-
tion applied only to bond fide owners, and not to bailees or hirers.

Law, contri, stated, that the domicil of the owner had been in Virginia,
and that she was a bond fide emigrant from that state. Being a hirer of the
slave, she was pro Ahdc vice owner. (2 Bl. Com. 254, and the civil law writers
there cited.) The act of assembly must be construed to refer to both spe-
cies of property, qualified and absolute. * He referred to the 6th section of
the act, to show that a property may be, in slaves, limited in point of
time,

February 10th, 1816. MarsHALL, Ch. J., delivered the opinion of the
court, and after stating the facts, proceeded as follows :—This cause depends
on an act of the state of Maryland, which is in force in the county of Wash-
*4] ington. The first section of that statute enacts, *¢that it shall not

be lawful to bring into this state any negro, mulatto or other slave,
for sale, or to reside within this state ; and any person brought into this
state, contrary to this act, if a slave before, shall, thereupon, immediately
cease to be the property of the person or persons so importing or bringing
such slaves within this state, and shall be free.” The 2d section contains a
proviso in favor of citizens of the United States coming into this state with
a bond fide intention of settling therein, and bringing slaves with them.
The 4th section enacts, that ¢“nothing in this act contained shall be con-
strued or taken to affect the right of any person or persons travelling or
sojourning with any slave or slaves, within this state, such slave or slaves
not being sold or otherwise disposed of, in this state, but carried by the
owner out of the state, or attempted to be carried.”

This act appears to the court not to comprehend the case now under
consideration. The expressions of that part of the first section which pro-
hibits the importation of slaves, are restricted to cases of importation ¢ for
sale, or to reside in this state.” The petitioner was obviously not imported
for sale, nor is the court of opinion, that the short time for which she was
to continue with Mrs. Rankin can satisfy the words, “to reside within this
state.” The legislature must have intended to prohibit a general residence,
not a special limited residence, where the slave is to remain for that portion
of the year, for which she was hired, that still remained.

If, on this point, the first section of the act could be thought doubtful,
57 the fourth section seems to remove *that doubt. It declares, that
I« nothing in the act contained shall be construed or taken to affect

2
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the right of any person travelling or sojourning with any slave or slaves,
within this state, such slave or slaves not being sold or otherwise disposed
of, in this state, but carried by the owner out of this state, or attempted to
be carried.”

This section sufficiently explains the residence contemplated by the legis-
lature in the first section. The term sgjourning means something more than
“travelling,” and applics to a temporary, as contra-disticguished from a
permanent, residence. The court is also of opinion, that the act contem-
plates and punishes an importation or bringing into the state by the master
or owner of the slave. This construction, in addition to its plain justice, is
supported by the words of the first section. That section declares, that “a
person brought into this state as a slave, contrary to this act, if a slave
before, shall, thereupon, cease to be the property of the person or persons
so importing or bringing such slave within this state, and shall be free.”
It is apparent, that the legislasture had in view the case of a slave brought
by the owner, since it is the property of the person importing the slave
which is forfeited.

Upon the best consideration we have been able to give this statute, the
court is unanimously of opinion, that the petitioner acquired no right to
freedom, by having been brought into the county of Washington, by Mrs.
Rankin, for one year’s service, she having been, in the course of the year,
carried back to Virginia by her master.

*The circuit court appears to have considered the case as coming %6
within the proviso of the 2d section. If, in this opinion, that court [*s
were even to be thought mistaken, the error does not injure the petitioner,
and is, therefore, no cause for reversal. The court is unanimously of opinion,
that the judgment ought to be affirmed.

Judgment affirmed.

Negro Joux Davis ef al. v. Woob.

Evidence.— Hearsay — Verdict.

Evidence by hearsay and general reputation is admissible only as to pedigree, but not to establish
the freedom of the petitioner’s ancestor, and thence to deduce his or her own.

Verdicts are evidence between parties and privies only: and a record proving the ancestor’s free-
dom to have been established in a suit against another party, by whom the petitioner was sold
to the present defendant, is inadmissible evidence to prove the petitioner’s freedom.

Mima Queen ». Hepburn, 7 Cr. 290, re-affirmed.

Trrs case was similar to the preceding, in which the petitioners excepted
to the opinion of the court below : 1st. That they had offered to prove, by
competent witnesses, that they (the witnesses) had heard old persons, now
dead, declare, that a certain Mary Davis, now dead, was a white woman,
born in England, and such was the general report in the neighborhood
where she lived ; and also offered the same kind of testimony, to prove that
Susan *Davis, mother of the petitioners, was lineally descended, in . [*7
the female line, from the said Mary ; and it was admitted, that said
Susan was, at the time of petitioning, free, and acting, in all respects, as a
free woman ; which evidence, by hearsay and general reputation, the court
refused to admit, except so far as it was applicable to the fact of the
petitioners’ pedigree. 2d. That they having proved, that the petitioners are
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the children of Susan Davis, and that she is the same person named in a
certain record, in a cause wherein Susan Davis, and her daughter Ary, were
petitioners, against Caleb Swan, and recovered their freedom, the plaintiffs
offered to read said record in evidence to the jury, as primd facie testimony
that they are descendants in the female line from a free woman, who was
born free, and are of free condition, connected with the fact, that the
defendant in this cause sold said Susan to Swan, the defendant in said
record, which the court refused to suffer the petitioners to read to the jury
as evidence in this cause.

Lee, for the plaintiffs in error and petitioners, referred to the opinion of
the court (Duvary, J., dissenting) in the case of Mima Queen and child v.
Hepburn, February term 1813 (7 Cr. 290), as to the admissibility of hearsay
evidence, in a similar case, remarking that, unless the court was disposed to
review its decision, it must be taken for law, and he could not deny its
authority.

Duvarr, J.—The petitioners in that case were descended from a yellow

woman, a native of South *America. In this case, they are descended

*g
J from a white woman,

Lee cited the opinion of the Virginia court of appeals, in the case of
Pegram v. Isabel, 2 Hen. & Munf. 193, as to the admissibility of the
record, in which a record was admitted.

Key, contrd, contended, that both grounds were irrevocably closed

against the other party. The first, certainly ; and the second, equallyso ; as
the evidence could not be admissible as primd facie testimony merely, but
if admitted, must be conclusive. The decisions in the state courts of
Virginia are against the evidence of the parent’s or other ancestor’s free-
dom being conclusive in favor of a child. The case of Pegram v. Isabel is
no authority here, for it was formerly considered and repudiated by this
court in the decision alluded to.

Lee and Law replied, and cited 2 Wash. 64, and Swift’s Law of Evi-
dence 13.

March 12th, 1816. Marsnary, Ch. J., delivered the opinion of the
court, and stated, that, as to the first exception, the court had revised its
opinion in the case of Mima Queen and child v. Hepburn, and confirmed it.
As to the second exception, the record was not between the same parties.
The rule is, that verdicts are evidence between parties and privies.! The
#a1  court does *not feel inclined to enlarge the exceptions to this general
4 rule, and therefore, the jndgment of the court below is affirmed.

Judgment affirmed.

1 See Vigel v. Naylor, 24 How. 208, 212 ; Alexander v. Stokely, 7 S. & R. 299.
4
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The SamuEL : Pierce and Beacr, Claimants.

Admiralty jurisdiction.— Pleading.— Depositions de bene esse.—Further

progf.

Prosecutions under the non-importation laws, are causes of admiralty and maritime jurisdiction
and the proceeding may be by libel in the admiralty.!

Technical nicety is not required in such proceedings; it is sufficient, if the offence be described
in the words of the law, and so set forth, that,if the allegation be true, the case must be within
the statute.?

That the deponent is a seaman on board a gun-boat, in a certain harbor, and liable to be ordercd
to some other place, and not to be able to attend the court, at the time of its sitting, is not a
sufficient reason for taking his deposition de bere esse, under the judiciary act of 1789.

Where the evidence is so contradictory and ambiguous as to render a decision difficult, the court
will order further proof, in a revenue or instance cause.

ArpEAL from the Circuit Court for the Rhode Island district. The brig
Samuel sailed from St. Bartholomews, an island belonging to his majesty the
king of Sweden, in the month of November 1811, with a cargo consisting of
rum, molasses and some other articles, and arrived in Newport, Rhode
Island, on the 8th of the following December, where the vessel and cargo
were seized and libelled in the district court, as being forfeited to the United
States, under the act of congress prohibiting the importation *of . 10
articles the growth, produce or manufacture of Great Britain or !
France, their colonies or dependencies. The vessel and cargo were claimed
by John Pierce and George Beach, both citizens of the United States. The
district court condemned both vessel and cargo. The cireuit court con-
demned the vessel and the rum, but restored the residue of the cargo. From
the sentence of the circuit court, both the libellants and the claimants
appealed to this court.

Daggett, for the claimants, made three points: 1st. The proceedings
ought to have been at common law, and not in the admiralty. 2d. The
information is insufficient. 3d. The testimony was-insufficient to warrant a
condemnation. p

1. The act of the 1st of March 1809, on which this libel is founded,
directs, that the penalties and forfeitures ¢ shall be sued for, prosecuted and
recovered, with the costs of suit, by action of debt, indictment or informa-
tion.” The cases under the authority of which this proceeding was brought
are The Vengeance, 3 Dall. 297 ; The Sally, 2 Cr. 406, and Zhe Betsey and
Charlotte, 4 Ibid. 443. But the act under which the Vengeance was prose-
cuted was the same with the collection law of the 2d of March 1799, § 89,
which preseribed a proceeding in the admiralty ; the Sally was prosecuted
under the slave-trade act of the 23d of March 1794, which indicates no par-
ticular proceeding ; *whilst the Betsey and Charlotte was prosecuted (411
under the act of non-intercourse with St. Domingo, of the 28th of L
February 1806, wherein no method of recovering the penalties wasspecified.
Supposing this to be a civil cause of admiralty and maritime jurisdiction,
and that the district court has jurisdiction of it as such, the proceedings may
still be by information, as in the exchequer. Where a statute prescribes a

1 The Sarah, 8 Wheat. 891. 891; The Palmyra, 12 Id. 12; The Caroline, 1
2 The Emily, 9 Wheat. 381 ; The Merino, Id. Brock. 884.
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particular remedy, or particular remedies, no other can be pursued. Rex v.
Lobinson, 2 Burr. 808.

2. The statute is penal, and requires strictly accurate proceedings. The
libel alleges, generally, that the cargo was laden on board in some foreign port.
The cargo was stated to have belonged, in the alternative or disjunctive, to
Pierce and Beach, or to one Stillman, or some other citizen, or consigned to
one of said parties ; and it was alleged that the offence was committed with
“the knowledge of the owner or of the master.,” Zhe Bolina, 1 Gallis. 85.

3. The testimony of Oldham, a witness in the cause, was taken irregu-
larly, and not used in the court below.

The vessel and cargo were condemned upon the testimony of tastersonly,
against all the oral and documentary evidence. This testimony is novel ;
professional men and artists are credible witnesses in their own peculiar
science or art ; but this is matter of speculative opinion only, not of known
art or certain science. The witnesses can never be made responsible for per-
jury. Their evidence is contradicted.

*12] The Attorney- General, for the libellants.—1. The *cargo could

"1 not have been the produce of St. Bartholomews, a sterile and unpro-
ductive island, used as St. Eustatius was, during the war of the American
revolution. It is more likely it was transshipped from a British than a
Spanish colony ; and therefore, the claim is clouded with improbability.
The case of The Odin, 1 Rob. 217, may be invoked from the law of prize,
to show how little the fairest documentary evidence is to be regarded, in
comparison with the evidentia rei. Strip off this veil, and the onus is thrown
upon the claimants, from which they cannot relieve themselves but by the
strongest positive testimony.

As to the evidence of the tasters, all our knowledge is derived throngh
the senses. 1t is not unerring, but weighty ; and the revenue laws rely upon
it, in collecting the duties on wines.

The spirit and equity of the judiciary act of the 24th of September
1789, were pursued in taking the deposition of Oldham ; he was a seaman
serving in the flotilla of gun-boats, at Newport, and liable to be ordered to
some other place.

2. It is novel doctrine, that this is a libel, as contra-distinguished from an
information. It is a libel in the nature of an information ; and the process
of information is used in the admiralty as well as in the exchequer. Inalleg-
ing the offence, reasonable certainty only was necessary : the charge is
sufficiently specific to have put the claimants on their guard; and to
require more, would be to prevent the conviction of offenders. The case of
The Bolina does not apply to the present question,

*13] * Daggett, in reply.—The deposition of Oldham cannot be admit-
: ted, unless it be authorized by statute or common law ; prize pro-
ceedings are peculiar : soldiers and sailors are not excepted by the letter of
the judiciary act, and a class of exceptions cannot be implied. The burden
of proof, in fiscal causes, is not thrown on the claimants, unless by positive
law. There can be no difficulty in convicting offenders, as these proceed-
ings are amendable. Anon., 1 Gallis. 22.(«)

(@) The decision cited by the counsel applies only to the power of the circuit court
6
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February 12th, 1816. Marsuary, Ch. J., delivered the opinion of the
court :—On the part of the claimants, it is contended, 1st. That the pro-
ceedings ought to have been at common law, and not in the admiralty. 2d.
That the information, if it be one, is insufficient. 3d. That the testimony is
wholly insuflicient to warrant a condemnation.

1. In arguing the first point, the counsel for the claimants endeavored
to take this case out of the *principle laid down in The Vengeance, cy- .,
and in other cases resting on the authority of that decision, by urg- o
ing a difference of phraseology in the acts of congress. In that part of the
act on which this prosecution is founded, which gives the remedy, it is
enacted, “that all penalties and forfeitures, arising under, or incurred by
virtue of, this act, may be sued for, prosecuted and recovered, with costs of
suit, by action of debt, in the name of the United States of America, or by
indictment or information, in any court having competent jurisdiction to try
the same.” Debt, indictment and information, are said to be technical
terms, designating common-law remedies, and consequently, marking out
the courts of common law as the tribunals in which alone prosecutions
under this act can be sustained. There would be much force in this argu-
ment, if the term ¢ information ” were exclusively applicable to a proceed-
ing at common law ; but the court is of opinion, that it has no such exclusive
application. A libel, on a seizure, in its terms and in its essence, is an infor-
mation. Consequently, where the cause is of admiralty jurisdiction, and
the proceeding is by information, the suit is not withdrawn, by the nature
of the remedy, from the jurisdiction to which it otherwise belongs.

2. The second objection made by the claimants to these proceedings, is,
that though the words of the act may be satisfied by a libel in the nature
of an information, yet the same strictness which is required in an informa-
tion at common law, will be necessary to sustain a libel in the nature of an
information in the court of admiralty ; and that, testing the libel by this
rule, it is totally insufficient. “T'he court *is not of opinion, that all

3 g : A . L*15
those technical niceties which the astuteness of ancient judges and
lawyers has introduced into criminal proceedings at common law, and which
time and long usage have sanctioned, are to be engrafted into proceedings
in the courts of admiralty. These niceties are not already established, and
the principles of justice do not require their establishment. 1t is deemed
sufficient, that the offence be described in the words of the law, and be so
described, that if the allegation be true, the case must be within the statute.
This libel does so describe the offence, and is, therefore, deemed suflicient.

to allow amendments in revenue causes or proceedings ¢n rem, before appeal to the
supreme court. But it may be interesting to the reader to be informed, that the supreme
court may remand the cause to the court below, with instructions to amend the pro-
ceedings. Thus, in the cases of The Caroline and The Emily, at February term 1813
(7 Cr. 496, 500), which were informations én rem, on the slave-trade act of the 22d of
March 1794, the opinion of the court was, that the evidence was suflicient to show a
breach of the law, but that the libel was not sufficiently certain to authorize a decree of
condemnation. The following decree was, therefore, entered: ‘It is the opinion of
the court, that the libel is too imperfectly drawn to found a sentence of condemnation
thereon. Thesentence of the circuit court is, therefore, reversed, and the cause remanded
to the said circuit court, with directions to admit the libel to be amended.” See The
Edward, infra, p. 261.
7
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8. The third and material inquiry respects the evidence. Is this cargo
of British origin? In the examination of this question, the first point to
be decided is, the admissibility of the deposition of Thomas Oldham. That
deposition is found in the record of the circuit court, with a certificate
annexed to it, in these words : “N. B. The deposition of Thomas Oldham
was filed, after the trial of the case, by order of the court.” Some of the
judges are of opinion, that this certificate of the clerk is to be disregarded,
and that the deposition, being inserted in the record, must be considered as
a part of it, and must be supposed to have formed a part of the evidence,
when the decree was made : but the majority of the court is of a different
opinion, The certificate of the clerk to the deposition is thought of equal
validity, as if forming a part of his general certificate. It shows, that this
deposition formed no part of the cause in the circuit court, and is, therefore,
*16] liable to *every exception which could be made to it, if it was not

found in the record, and was now offered for the first time to this
court.

On inspection, it appears to be a deposition, taken before a single magis-
trate, not on order of court, on a commission, with notice to the attorney of
the claimant, who did not attend. It must be sustained by the act of con-
gress, or it is inadmissible. The reason assigned for taking it is, ¢ that the
deponent is a seaman on board a gun-boat of the United States, in the har-
bor of Newport, and liable to be ordered to some other place, and not to
be able to attend the court at the time of its sitting.” The 30th section of
the judiciary act directs, that “the mode of proof by oral testimony, and
the examination of witnesses in open court, shall be the same in all the
courts of the United States.” The act then proceeds to enumerate cases in
which depositions may be taken de bene esse. The liability of the witness
to be ordered out of the reach of the court, is not one of the causes deemed
sufficient by the law for taking a deposition de bene esse. In such case,
there would seem to be a propriety in applying to the court for its aid.

But supposing this objection not to be so fatal as some of the judges
think it, till the deposition is taken de dene esse, not in chief ; and a depo-
sition so taken can be read, only when the witness himself is unattainable.
It does not appear in this case, that the witness was not within the reach of
the court, and might not have given his testimony in open court, as is
required by law. Ilad this deposition been offered in court, before or at the
*17] time of the trial, and used without objection, the inference *that the

requisites of the law were complied with or waived, might have been
justifiably drawn. But the party is not necessarily in court, after his cause
is decided, and is not bound to know the fact that this deposition was
ordered to be filed. For these reasoms, it is the opinion of a majority of
the court, that the deposition of Thomas Oldham ought not to be considered
as forming any part of the testimony in this cause.

The deposition of Oldham being excluded, the prosecution rests chiefly
on the depositions of Benjamin Fry and William S. Allen. These witnesses
are both experienced dealers in rum ; have both tasted and examined the
rum of this cargo, are both of the opinion, that it is of British origin. In
the opinion of all the judges, this testimony is entitled to great respect.
The witnesses say, that there is a clear difference between the flavor of rum
of the British and the Spanish islands, though they do not attempt to
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describe that difference ; and that their opinion is positive, that this is
British rum.

To weaken the force of this testimony, the claimants have produced the
depositions of several witnesses, also dealers in rum, who declare, that the
difference in the flavor of the best Spanish rum, and that of the British
islands, is inconsiderable, and that they cannot distinguish the one from the
other ; that they believe the best judges find great difficulty in making the
discrimination. This testimony would, perhaps, have been entitled to more
influence, had the persons giving it tasted the rum imported in the Samuel,
and declared themselves incapable of deciding *on its origin: for 18
although, in some cases, the difference may be nearly imperceptible, L
in others, it may be considerable. The testimony, however, on which the
claimants most rely is found in the deposition of Samuel Marshall and of
Andrew Furntrad. Samuel Marshall, the brother of John and Joseph
Marshall, merchants, of St. Bartholomews, from whom the rum in question
was purchased, deposes, that he has lived with them for two years, and had,
at the time of giving his deposition, they being absent from the island, the
care of their business. That the rum and molasses constituting the cargo of
the Samuel were imported into St. Bartholomews from Laguayra, in vessels
which he names, and are of the growth and produce of that place. Andrew
Furntrad is the collector of the port of Gustavia, in St. Bartholomews, and
deposes, that the quantity of rum and molasses which were laden on board
the Samuel, and which cleared out regularly for New London, were regu-
larly imported from Laguayra, in two vessels, which he names, whose masters
he also names. They are the same that are mentioned by Samuel Marshall.

On this conflicting testimony, much contrariety of opinion has taken
place. The omission of the claimants to furnish other testimony, supposed
to have been within their reach, and of which the necessity would seem to
have been suggested by the nature of the prosecution, impairs, in the opinion
of several of the judges, the weight to which their positive testimony might
otherwise be entitled. The court finds it very difficult to form an epinion
satisfactory to itself. *So situated, and under the peculiar circum- F*19
stances attending Oldham’s deposition, the majority of the courtis L
of opinion, that the cause be continued to the next term for further proof,
which each party is at liberty to produce.

Further proof ordered.(a)

(@) Revenue causes are, in their nature, causes of admiralty and maritime jurisdic-
tion. In Great Britain, all appeals from the vice-admiralty courts, in those causes, are
within the jurisdiction of the high court of admiralty, and not of the privy council,
which is the appellate tribunal in other plantation causes. This point was determined
so long ago as the year 1754, in the case of The Vrouw Dorothea, decided before the
high court of delegates, which was an appeal from the vice-admiralty judge of South
Carolina, to the high court of admiralty, and thence to the delegates. The appellate
jurisdiction was contested, upon the ground that prosecutions for the breach of the
navigation and other revenue laws were not, in their nature, causes civil and maritime,
and under the ordinary jurisdiction of the court of admiralty, but that it was a juris-
diction specially given to the vice-admiralty courts by stat. 7 & 8 Wm. IIL, c. 22, § 6,
which did not take any notice of the appellate jurisdiction of thehigh court of admiralty
in such cases. The objection, however, was overruled by the delegates, and the deter-
mination has since received the unanimous concurrence of all the common-law judges,
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SUPREME COURT

*The Ship Ocravia : Nicmoryis ¢f of., Claimants.
Burden of proof.

A question of fact under the non-intercourse act of the 28th June 1809. On an information for
a forfeiture, where the claimants assume the onus probandi, the rule is, not to acquit, unless
the defence be proved beyond a reasonable doubt.

AppEraL from the decree of the Circuit Court for the Massachusetts dis-
trict, affirming the decree of the district court, condemning said vessel.

This ship was seized in the port of Boston, in October 1810 ; and the
information alleged, that the ship, in March 1810, departed from Charleston,
South Carolina, bound for a foreign port, to wit, Liverpool, in Great Britain,
with a cargo of merchandise on board, without a clearance, and without
having given the bond required by the non-intercourse act of the 28th of
June 1809, ch. 9, § 3. The claimants admitted, that the ship proceeded
with her cargo (which consisted of cotton and rice) to Liverpool ; but they
alleged, that the ship originally sailed from Charleston, bound to Wiscasset,
in the district of Maine, with an intention there to remain, until the non-
intercourse act should be repealed, and then to proceed to Liverpool. That
by reason of bad winds and weather, the ship was retarded in her voyage,
and on the 10th of May 1810, while still bound to Wiscasset, she spoke
with a ship from New York, and was informed of the expiration of the non-
intercourse act, and thereupon, changed her course, and *proceeded
to Liverpool. The manifest stated the cargo to have been shipped
by sundries, consigned to Mr. P. Grant, Boston,

%91

The Attorney- General and Law argued the case for the appellees, on
the facts, and cited the case of Z%he Wasp, 1 Gallis. 140, which was an
information under the same section of the same act. They contended, that
the burden of proof was thrown upon the claimant, inasmuch as the law
requires a bond to be given, if the ship was bound to a port then permitted,
conditioned that she should not go to a prohibited port.

Dexter, for the appellants and claimants, stated, that the suit was not
founded on the same act with that in the case of Z%e Samwuel (ante, p. 9);
but that the same objection existed as to the form of the process. It is
true, the judiciary act of the 24th of September 1789, c. 20, § 9, has
declared, that certain causes shall be causes of admiralty and maritime jur-
isdiction, but it does not, therefore, follow, that a forfeiture created by a
new statute shall be enforced by the same process. The arguments urged
against it in the cases subsequent to that of 7'he Vengeance, 3 Dall. 297,
bave always been answered by the mere authority of that case. But the
decision in that case ought to be re-examined, because it affects the right of
trial by jury, and because the argument was very imperfect. The word
“including,” in the judiciary act, ought to be construed cumulatively. It
*99] provides, that the district *courts shall “have exclusive original cog-

"< nisance of all civil causes of admiralty and maritime jurisdiction,
including all seizures under laws of impost, navigation or trade of the United

on a reference to them from the privy council. The proceeding in this case is called
‘“a libel of information ;’ showing, that libel and information in the admiralty are
synonomous terms. The Fabius, 2 Rob. 2435.
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States, where the seizures are made on waters which are navigable from the
sea by vessels of ten or more tons burden, within their respective districts,
as well as upon the high seas,” &c. The presumption arising from the col-
lective use of debt, information and indictment, in the non-intercourse act,
is, that they relate to a common-law jurisdiction. The word énformation
cannot be synonymous with /¢bel, because the first is a common-law, the
second a civil-law proceeding. A common-law proceeding may be applied
by statute to admiralty suits. The statute, 28 Hen. VIIL, c. 15, prescribes
a common-law process (indictment) for offences triable in the admiralty.

Story, J.—That was the high commission court.

Dexter answered, that he was aware of it ; but that a suit may be a cause
of admiralty and maritime jurisdiction, and yet triable by common-law
process. (@)

*SToRY, J., delivered the opinion of the court.—This case depends 23
on a mere question of fact. After a careful examination of the evi- [
dence, the majority of the court are of opinion, that the decree of the circuit
court ought to be affirmed. It is deemed unnecessary to enter into a formal
statement of the grounds of this opinion, as it is principally founded upon the
same reasoning which was adopted by the circuit court, in the decree which
is spread before us in the transcript of the record.

Decree affirmed, with costs. ()

(z) Before the statute 28 Hen. VIIL, c. 15, the admiralty had a very extensive
criminal jurisdiction, which seems to have been coeval with the very existence of the
tribunal, in which it proceeded, not according to the civil law, and other its own pecu-
liar codes, but by the process of indictment, found by a grand jury, and a capias there-
upon delivered by the admiral or his lieutenant, to the marshal of the court or the
sheriff. See Clerke’s Praxis, Roughton’s Articles, cited therein, 122, note c. 16,
17; Exton 82; Selden de Dominio Maris, lib. 2, c. 24, p. 209; The Rucker, 4 Rob. 73,
notea. This criminal jurisdiction, independent of statutes, still exists; and all offences
within it, which are not otherwise provided for by positive law, are punishable by fine
and imprisonment. See 4 Black. Com. 263 ; Browne’s Civ. & Adm. Law, App’x, No.
111. The statute 28 Hen. VIIL, c. 15, provides, that all treasons, felonies, &c., on the
seas, or where the admiral hath jurisdiction, &c., shall be tried, &c., in the realm, as if
done on land; and commissions under the great seal shall be directed to the admiral, or
his lieutenant, and three or four others, &c., to hear and determine such offences, after
the course of the laws of this land for like offences done in the realm. And the jury
shall be of the shire within the commission. Stat. 83 Geo. IIL, c. 66. Under this
provision, the sessions at the Old Bailey are now held, at which the judge of the High
Court of Admiralty presides, and common-law judges are included in the commission.
But it is held, that this statute does not alter the nature of the offence, which shall
;till be determined by the civil law, but the manner of trial only. (Hale’sP. C.; 8

nst. 112.)

(b) As the opinion of the court below is referred to, for the grounds upon which
its decree was affirmed, it may seem fit here to insert so much of that opinion as devel-
opes the principles and rules of evidence applied by the court in cases of this nature.
After stating the facts of this case, the learned judge proceeds:

“Since T have had the hopor to sit in this court I have prescribed to myself certain
rules, by the application of which, my judgment, in cases of this nature, has been
*uniformly governed. 1st. Where the claimants assume the onus probandi (as 494
they do in this case), not to acquit the property, unless the defence be proved t

1L
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#*The MarY AnD Susan: G. & H. Van Wacenzn, Claimants.

Capture as prize of war.

Goods, the property of merchants actuallv domiciled in the enemy’s country at the breaking out
of a war, are subject to capture and confiscation as prize.

The fact, that the commander of a private armed vessel was an alien enemy, at the time of the
capture made by him, does not invalidate such capture.

The President’s instructions of the 26th August 1812, prohibiting the interruption of vessels
coming from Great Britain, in consequence of the supposed repeal of the British orders in
council, must have been actually known to the commanders of vessels of war, at or before the
seizure, in order to invalidate captures made contrary to the letter and spirit of the instruc-
tions.

AprprAL from the Circuit Court for the district of New York. The goods
in question were part of the cargo of the ship Mary and Susan, a merchant
vessel of the United States, which was captured, on the 3d of September
1812, by the Tickler,a private armed vessel of the United States. The cargo
was libelled as prize of war ; this portion was claimed by Messrs G. & H.
Van Wagenen, and condemned in the district court. In the circuit court,
this sentence was reversed, and restitution to the claimants was ordered ;
from which decree, the captors appealed to this court.

The cause having been heard in both the courts below, on the documen-
#0671 tary evidence found on board, the original order for the goods did

6] not appear. That they were shipped in consequence of *orders, was
PR YaW e q )
however, sufficiently proved, by the letters addressed to the claimants, and
the other papers which accompanied them. ., These were, 1. An invoice
headed in the words following :

“ Birmingham, 8th July 1812 : say, 15th March 1811.
“Invoice of fourteen casks and four baskets of hardware, bought by

beyond a reasonable doubt. 2d. If the evidence of the claimants be clear and precisely
in point, not to indulge in vague and indeterminate suspicions, but to pronounce an
acquittal, unless that evidence be clouded with incredibility, or encountered by strong
presumptions of mala fides, from the other circumstances of the case.” He also alludes
to the absence of documentary evidence to support the defence set up by the clamants,
as affording an example of the application of these rules, as well as of another rule
equally important. ‘‘ What strikes me as decisive against the defence, is the entire
absence of all documents respecting the cargo. Bills of lading, letters of advice, or
general orders must have existed. If the cargo had been destined for Boston only,
there would not have been so much difficulty. But the defence shows its destination
ultimately for Liverpool. Where, then, is the contract of affreightment, the bills of
lading, the letters of advice, and the correspondence of the shippers, or of Mr. P.
Grant? Can it be credible, that without any authority, the master, or part-owner of
the ship, should, on their own responsibility, have gone to Liverpool, without orders or
consignment? That from a mere vague knowledge of the wishes of the shippers, they
should place at imminent risk the whole property, without written authority to color
their proceedings? There must have been papers: they are not produced. The
affidavits of the shippers, of Mr. Grant, of the consignees in England, are not produced.
‘What must be the conclusion from this general silence ? It must be, that if produced,
they would not support the asserted defence. At least, such is the judgment that
both the common law and the admiralty law pronounces, in cases of suppression of
evidence.”!

! For a further decision in this case, see 1 Mason 149.
12
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Daniel Cross & Co., by order, and for account and risk, of G. & H. Van
Wagenen, merchants, New York, marked and numbered as per margin, and
forwarded on the 4th March 1811, to care of Martin, Hope & Thornley, Liv-
erpool, and by them afterwards transferred to the care of T. & W. Earle &
Co., of Liverpool; which goods are now the property of Messrs. Spooner,
Attwood & Co., bankers, of Birmingham, to whom you will please to remit
the amount of this invoice.”

And containing at the foot, after the enumeration of the articles and
their prices, in the usual form, the following charges:

Amount of invoice, £1041 0 11}
Commission, 5 percent. 52 1 0}

1093 2 O

Hreizhtiltopliiverpoeliriiai S St S Rs it £12 2118080
Entry and town dues........... 6 0
Cartage, porterage and cooperage............ 415 0
Bill¥oifladine.e ot ies 5. .. 3 6
Export duty, 4percent. ......... 40000000 . 40 4 0
Broker’s commission, forwarding. .......... AR LIE SRR ()

62 9 6
Commission, 5 per cent. . . . .....o.v.. S e RO 6

e 6512 0
Insurance on the Mary and Susan. Amount and
premium covered by £1300, at 24 guineas
per cent. and policy 78 shillings. ........ 38 0 6
Commission for effecting insurance at § per cent. 6 10 0

44 10 6
*Canal insurance to Liverpool, { per cent. =
GUET 041 JorT 1, 4 hatrardve, vl ZUAE, 1ues wvie SEvdll o et
Insurance| againstifire. £, SN S, D) et Lten 61, 15880
‘Warehouse rent in Liverpool. . . ............ 15 0 0
Twelve months’ interest on £1041 0 11§, at 5 per
cent...... ot ceeesees B2 1 0
e 79°0 o0

£1282 4 6

2. A bill of lading, in the usual form, stating that the goods were shipped
by Thomas & William Earle & Co., of Liverpool, to be delivered to the
claimants, or to their assigns, in New-York.

3. The two following letters :

. “Birmingham, 8th July 1812.
“Messrs. G. & H. Van Wagenen.

“ Gentlemen :—In consequence of the revocation of the British orders
in council, on the first day of August next, we have lost no time in shipping
the goods sent to Liverpool so long since, agreeable to your kind order.
They are in the Mary and Susan, a most beautiful new vessel, to sail in all
this week ; the freights are very-high, 70s. for measurement, to New-York,
and 80s. to Philadelphia, and at this moment nothing less will be taken.

13
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‘We, therefore, thought you would prefer to have the goods at this rate,
rather than wait for a reduction in the freight, which, we doubt not, will
soon take place. By the letter of our friends, Messrs. Spooner, Attwood &
Co., herewith, you will perceive the interruption to commerce has been an
inconvenience to us as young merchants ; but the unneighborly conduct of
the old house will only serve to prompt us to new exertion for our friends
in the States, for whose interest nothing shall be omitted within our power.
We shall certainly serve them as well, if not on better terms, than hereto-
fore. We will not be undersold. In afew days, we shall send Mr. Oakley,
for the use of our friends, a new and complete set of patterns, which, we
trust, will meet with their approbation. Mr. O., and Messrs. B. W. Rogers
& Co. will be able to give you more particulars respecting what has passed
on this side. The amount of invoice herewith to your debt is 8204 2s. 1d.,
which, agreeable to the letter of Messrs. Spooner, Attwood & Co., you will
#9817 please to remit to them, on arrival of the goods; *but hereafter

1 things will move in the usual channel. Waiting your further favors,
we remain, gentlemen, your most obedient servants,

Daxrer Cross & Co.”

“Birmingham, 9th July 1812,
““Messrs. G. & H. Van Wagerien, Merchants, New-York.
“ Gentlemen :—In consequence of the late unfortunate state of affairs
between this country and the United States of America, great inconvenience
and distress have naturally been experienced by the merchants and manu-

facturers here. Among others, our friends Messrs. Daniel Cross & Co.
have been considerably embarrassed, and have received great relief and
assistance from our house. We were induced to extend this assistance, as
bankers, from motives of friendship and regard, and under the hope that
the unnatural state of affairs between the two countries could not possibly
last long ; but as it was necessary that our assistance should be very con-
siderable, we thought it right to obtain from them an assignment of certain
quantities of goods, which they had provided on account of your house, and
of several others in the United States, previous to the 2d of February 1811,
‘We are thus introduced to your acquaintance, and we beg leave to send
you herewith an invoice of the goods which Messrs. Daniel Cross & Co.
had purchased for your account, and which are now forwarded to you,
requesting that you will remit the amount, 8207 2s. 2d., to us, at your earliest
convenience. We cannot conclude this letter, without expressing our satis-
faction at the services we have had the opportunity of rendering to Messrs.
Daniel Cross & Co., whom we consider to be persons of the greatest integ-
rity and knowledge of business, and without earnestly recommending them
to your future attention. We are convinced, that their late difficulties will
not at all affect their future proceedings, and that they will henceforth be
enabled to carry on their business in the same regular and punctual way as
they have formerly done ; and we cannot but flatter ourselves, that as the
orders in council are now revoked, and the British government has become
alive to the true interest of the British people, the natural relations between
the two countries will long continue, and that the connection between your
respectable house and Messrs. Daniel Cross & Co. will be productive of
permanent and mutual advantages. With best wishes for your prosperity

14
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and happiness, and that of your country, we, are, respectfully, gentlemen,
your obedient humble servants,

SeoonER, ArTwoop & Co.
Bankers, Birmingham.”
“Messrs. G. & H. Van Wagenen, Merchants, New-York.”

* Hoffman, for the appellants and captors.—1st. Probably, a deliv- 99
ery from Cross & Co. to the ship-master would have been, in contem- [
plation of law, a delivery to the claimants. But Attwood & Co. were
the shippers, between whom and the claimants there was no privity. There
is no proof that Cross & Co. ever accepted the order or commission sent to
them by the claimants. There was a sale and delivery of the goods from
Cross & Co., to Attwood & Co., and the order was executed by strangers to
the claimants. Could any action have been maintained by the claimants
against Attwood & Co.? None could have been maintained, even against
Cross & Co. DPossibly, if they had agreed to accept the commission, a
special action on the case might have been brougkt against them as factors.
But by the assignment of the bankers, they disabled themselves from exe-
cuting the order. The bankers did not acquire the mere lien ; they would
not have been secure, without the absolute dominion of property. They
were not obliged to ship, nor the claimants to receive ; both parties might,
or not, according to their interest. Suppose, the goods had been lost in
their transit, could Attwood & Co. have maintained an action for the price
against the consignees? I anticipate the unanimous answer of the court in
the negative. Suppose, the goods should be condemned as prize of war,
could the bankers recover against the claimants? No : neither in conse-
quence of a physical nor legal loss. The case of Dunham & Randolph
(Zhe Frances, 8 Cr. 354 ; 9 Ibid. 183), is conclusive of the present. Att-
wood & Co. *exercised acts of ownership on the goods, after the .
transfer to them, and until the lading on board. The claimants could L 9
not have received the goods, without paying Attwood & Co. They may -
have had an interest in paying Cross & Co., their correspondents, who may
have had their funds in possession—who may have been their debtors.
They had an election, precisely as the claimants in Z%e Frances had.

Dezxter, for the respondents and claimants.—The possession of the goods
was continued in Cross & Co., by their agents at Liverpool, Earle & Co.,
who shipped as their, and consequently, as owr agents, on board a general
ship, to us, for our account and risk. When the goods were first put in
motion, their transit to New York began, and they were, in effect, delivered
to the consignees at that port. Some act of the correspondent in Europe
may be necessary to show that he elects to consider the goods, after being
purchased of the manufacturer, as the property of the merchant in America.
But such an act existed in this case; and the property changed, when the
goods were delivered to the common carrier, on the canal from Birmingham
to Liverpool, ¢.¢., in 1811. The carrier was the bailee of the consignees, in
law, and the goods were at their risk, from that time. It may be true, that
the bankers cannot maintain a suit against us; but it may be true, that the
property, nevertheless, vests in us. The only doubt whether such a suit
could be maintained, is, that the debt due to Cross & Co., being a chose in
action, could not be transferred. Still, the right to it subsists in them,
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*who may sue the claimants on account of the advances made by order
from them. It is, therefore, immaterial, which of the two parties in
England may maintain the action. Except for the intervention of the
capture and prize proceedmgs, the goods are delivered, and the claim-
ants are debtors for the price. A bill of lading, drawn in consequence of an
order to ship goods, transfers the property to the consignee. There is no
copy of what is termed the assignment ; but it is easy to see, that its object
was not to defeat the arrangement, or the substituting relatlons of creditor
and debtor between Cross & Co. and the claimants ; but merely to enable
the bankers to receive their money from the consignees. Either the assign-
went was a sale, or a mere naked authority to receive payment from the
claimants. If a sale, then was it invalid, for want of delivery ; if an author-
ity only, then the right of property remains where it was, though it is pos-
sible, the bankers would have been entitled, in equity, to neceive the money.
The expression in the heading of the invoice, “which goods are now the
property of Messrs. Spooner, Attwood & Co.,” only proves them to be bad
lawyers and bad logicians. Probably, they are ignorant of the distinction
between general and special property. The res gestee do not warrant a pre-
tension of general property in them, and we deny the conclusion they have
drawn. Nothing passed but a right to receive the price of the goods.
They had not even a lien, or other legal right, because they never had the
possession ; and in whatever way they might have enforced their claim,
*301 they meant nothing more by it, than a *confident expectation, founded

1 on mercantile courtesy, that the claimants would pay them. The
original arrangement was to subsist, and Cross & Co. were, in fact, the ship-
pers. Even supposing they have not fulfilled our order literally and strictly ;
suppose a right of election in the consignees to receive or reject the goods ;
are we not to wait for this election? Can they lose the property, before
this election is made ? An irregularity or defect in the execution of their
order, may give them a right of action against their correspondents, in a
court of municipal law, for damages; but if the rule of the prize court be,
that the property must be vested in the claimants, at the time of shipment,
they are entitled to restitution in the present case.

Pinkney, for the appellants and captors, in reply.—The question is, in
whom did the property vest at the time of shipment, or at the time of cap-
ture? The claimants could not make an efficacious election, after capture,
because the rights of the captors interposed, before any election could be
made. If these rights had not thus interposed, then the power of election
might be exerted. Therefore, the question stated is the only controversy in
the cause. Take the transaction by its stages ; break it up into its constit-
uent parts : at what epoch—through the instrumentality of what circum-
stances—did the property pass to the claimants? If it did not so pass, it
was, on the ocean, the property of an enemy, and therefore, liable to capture
and confiscation. The orders are not here ; but will the documentary evi-
. dence, now before the *court, justify restitution ?

1. Did, then, the first purchase vest the property in the claim-
ants ? In Zhe Frances, it was determined, that it had no such effect ; and
the doctrine is upheld by all principle and all analogy.

2. The goods were sent to Liverpool, and they still remained the prop-
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erty of Cross & Co. The delivery in the vehicle on the canal was inland,
and preparatory to the maritime delivery. The agents of Cross & Co., at
the outport, were not agents of the claimants, nor liable to them in an
action. The claimants were not bound, nor could they take possession at
this epoch. Suppose, Cross & Co. had become bankrupt, would the goods
have vested in them ? or would they have been obliged to ship ?

3. Consider the legal effect and circumstances of the assignment. Cross
& Co. were the complete proprietors of the goods, and the present claimants
could not have shown themselves in a court of justice. The parties consid-
ered the transfer to have changed the property, and they knew better what
they had done, than the court can know. It must, therefore, have been cal-
culated and adapted to change the property ; the bankers could have had no
indemnity otherwise. They must havehad a discretion to dispose of the goods ;
and had they become bankrupts, their assignees must have had the same dis-
cretion. There is always a locus peenitentice in the vendor, before delivery
(as to the right of property, I mean, not as to the right of action in the vendee);
the caprice of the vendor may influence him to change the direction of the
property. Had the right of the claimants been a vested right, the vendor in
England might *have brought an action against them, at any stage of
the transaction. At what epoch could either he or the bankers have
brought such an action ?

The remaining question is, as to the concurrent acts of both. Did
those acts vest a right to the price in either ? or was it in the election of the
claimants to receive the commodities? The intervening assignment to the
bankers sundered the merchants in England from the c¢laimants ; it deprived
them of their ability to obey the original order; all privity of contract
between the principal and agent was gone. There was no obligation on the
part of Attwood & Co. to ship ; no authority ; no power ; noright ! How
is it, that the rights of war on the property are to be defeated ? By show-
ing an authority to ship? It exists not. The question is stricti juris ; the
claimants are not bound to acquiesce in the new state of this transaction ;
they have an election to do so or not. Had the gooods arrived, without
interruption, at their port of destination, the claimants might have accepted
them, and thus adopted the new state of the transaction, and the new parties
toit. But the rights of war intercept transfer. The consignees are not
liable for the retrospective charges at the foot of the invoice, unless the
goods had been shipped by the agent, and received by the principal. The
usage of trade is, that the factor always charges these expenses; were it
otherwise, it would follow, that the property would always be transferred,
on the first purchase, contrary to the express authority of Z%e Frances, with
which the present case coincides in principle.

[*34

*February 13th, 1816. MarsuarL, Ch. J., delivered the opinion
of the court, and, after reciting the documentary evidence, proceeded
as follows :—

Upon these papers, it is contended by the ecaptors, that the goods
remained the property of Daniel Cross & Co., until the transfer to Spooner,
Attwood & Co., when they became the property of the assignees ; that this
change of property so operates upon the subsequent shipment, as to makeit
a shipment without order, and to leave it in the election of G. & II. Van
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Wagenen, to accept or reject the goods ; and that this right of election is
terminated by the intervening right of the captors.

On the part of the claimants, it is contented, that their right commenced
with the purchase, which was made by their order, and for their account
and risk, and was completed, when the goods were forwarded to Liverpool :
that if this point be determined against them, still the whole transaction
evidences an intention to assign the claim of Daniel Cross & Co., to
Spooner, Atwood & Co., so as to give them a right to receive the money,
but not in any manner to affect the interests of G. & H. Van Wagenen.

Whether Messrs. G. & H. Van Wagenen became the owners of the
goods, on their being sent from Birmingham to Liverpool, must depend on
the orders under which Daniel Cross & Co. acted. If their authority was
general, to ship to G. & I. Van Wagenen, the goods might, according to
the circumstances of the purchase, remain the property of Daniel Cross &
Co., until they were delivered to the master of the vessel, for the purpose of
*36] transportation. *If they were directed to purchase the goods, and to

store them in Liverpool, as the goods of G. &. II. Van Wagenen, to
be afterwards shipped to the United States, it appears to the court, that the
property changed, on being sent to Liverpool, and immediately vested in the
American merchants, for whom they were purchased. The testimony
respecting the orders is found in the letter from Daniel Cross & Co. to G.
& I. Van Wagenen. The words of that letter which bear particularly on
this point are, “ In consequence of the revocation of the British orders in
.council, on the first day of August next, we have lost no time in shipping
the goods sent to Liverpool so long since, agreeable to your kind order.”
"This language is not equivocal. It imports, in terms not to be misunder-
stood, that the goods were sent from Birmingham to Liverpool, in conse-
quence of the orders of Messrs. G. & . Van Wagenen. This letter is
addressed to the house which had given the order, and was written withoust
.an existing motive for misrepresenting that order. There is certainly
nothing in the circumstances of the transaction, which would render it
probable, that the order must be represented in this letter, either carelessly
.or intentionally, in any manner different from that which was really given.

The situation of this country, during what has been termed our restric-
tive system, was notoriously such as to render it an object with every
importing merchant to use the utmost dispatch in bringing in his goods, so
soon as they should be legally admissible. Nothing, therefore, can be more
#37] probable, than that orders for making purchases *which were to be

executed at an inland place, by a house residing at such place, would
ibe accompanied with orders directing them to be conveyed to a seaport,
there to be held in perfect readiness for exportation. In the usual courseof
trade, if the purchasing and shipping merchant be the same, there would
rarely be any actual change of property between the purchase and the ship-
ment of the articles, nor could we expect to find any extrinsic evidence of
ownership, other than the mere possession ; but in the state of trade which
existed at the time of this transaction, such change, and the evidence of it,
may be reasonably expected. In the common state of things, the whole
order respecting purchase and shipment, where the same agent is employed,
is executed with expedition, and is, in appearance, one transaction. In the
actual state of things, the purchase was to be made immediately, but the
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shipment was to take place, at some future indefinite period. It would
depend on an event which might be very near or very remote. It became a
divided transaction, or, rather, two distinct operations. Welook for some
intervening evidence of ownership in the person for whom the purchase was
made, and are not surprised at finding it. If, in such a state of things, the
goods were procured, under a general order to purchase, but not to ship,
until some future uncertain event should occur, and were, in the meantime,
to remain the property, and at the risk of the agent, they would probably
be retained at the place of purchase, under hisimmediate control and inspec-
tion. Their conveyanceto a seaport, there to bestored, until their importation
*into the United States should be allowed, was such a fact as would
scarcely have taken place, without special orders, in the course of L

which an actual investment of the property in the person by whose order,
and for whose use, the goods were purchased and stored at a seaport, is not
unreasonably to be expected.

The court considers this letter, then, as proving incontestibly, that the
goods were conveyed to Liverpool, and there stored, to be shipped on
the happening of some future event, which it was supposed would restore the
commercial intercourse between the two countries, in pursuance of specific.
orders from the claimants; and is further of opinion, that the transaction
itself furnishes strong intrinsic evidence that the goods, when stored in Liv-
erpool, were the goods of the claimants, subject to that control over them
which Daniel Cross & Co. would have as the purchasers, and intended ship-
pers, who had advanced the money with which they were purchased. How-
ever this control and lien might be used for their own security, it could not
be wantonly used to the destruction of the proper.y of G. & H. Van
Wagenen, and any conveyance to a person huving notice of their rights
ought to operate, and be considered as intended to operate, consistently
with them, so far as the two rights conld consist with each other.

The words, then, in the invoice, which represent the goods as the prop-
erty of Spooner, Attwood & Co., are introduced vith no other object than
to secure the payment of the purchase-money to them. The invoice made
out by Spooner, Attwood & Co., themselves, states the merchandise
it specifies, to have *becn purchased by Daniel Cross & Co., by order,
and on account and risk of Messrs. G. & H. Van Wagenen, and to have been
forwarded to Liverpool, more than twelve months anterior to the date of the
shipment. Goods thus purchased, and thus conveyed to a seaport, and
stored under the orders of the American merchant, may well be considered
as leaving in the purchasing agent, only the lien which a factor has, to secure
the payment of the money which is due to him. If this was the true state
of the property, at the time of the assignment to Spooner, Attwood & Co.,
they having full notice that the assignment could only operate as an order
for G. & H. Van Wagenen to pay the money to them (Spooner, Attwood &
Co.}, and would probably, in its form and expressions, manifest this idea.

The court is much inclined to the opinion, that these goods became the
property of the claimants, on being stored in Liverpool, if not at an ante-
cedent time. The question, however, would, undoubtedly, be affected by the
order under which Daniel Cross & Co. acted ; by the deed of assignment
to Spooner, Attwood & Co. ; and by other papers which are attainable. If,
therefore, the case depended entirely upon this point, further proof might
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be required. But, in the opinion of the majority of the court, the case does
not depend on this point alone.

If the goods were shipped in pursuance of the orders given by G. & H.
Van Wagenen, the delivery on board the ship was a delivery to them ; the
property was vested in them by that act, and they had no election to accept
or reject it.

40] *In pursulng this inquiry, the legal effect of the transaction must

depend, in a considerable degree, on the intent of the parties, and
that intent is, in this case, to be col]ected chiefly from their letters, and from
the circumstances in which they stood. G. & H. Van Wagenen were
American merchants, desirous of receiving the goods they had ordered, as
soon as the importation of those goods should be allowed. Daniel Cross &
Co. were commision-merchants, of Birmingham, engaged in the American
business. Spooner, Attwood & Co. were bankers, friendly to Daniel Cross
& Co. ; were desirous of promoting their interests, and recommending them
to business, and had advanced them money, while embarrassed by the diffi-
culties consequent on the state of trade between the United States and Great
Britain. Spooner, Attwood & Co. were desirous, not of purchasing the
good% stored at Liverpool by Cross & Co. for the claimants ; not of inter-
rupting the shipment of those goods, or the connection between Daniel
Cross & Co. and G. & H. Van Wagenen ; but of permitting the shipment
to proceed, and of receiving, themselves, the money to which Cross & Co.
were entitled. Such was the situation, and such the objects of all the par-
ties : keeping this situation and these objects in view, let the testimony be
examined.

The letter of Daniel Cross & Co., dated the 8th of July 1812, is in the
language of men who were themselves the shippers of the goods. “We
have lost no time,” they say, “in shipping the goods, sent to Liverpool so
long since, agreecable to your kind order.” They speak of the vessel and of
#417 the freight, *as if the vessel were selected, and the contract made, by

4 themselves. “We thought you would prefer to have the goods at
this rate, rather than wait for a “reduction in the freight.” They next refer
to the letter of their friends, Spooner, Attwood & Co., to show the incon-
venience they had sustained as young merchants, but without any indication
-of an interference of that house in the shipment, and conclude with saying,
“the amount of invoice, herewith, to your debit, is 8204 2s. 1d., which,
agreeable to the letter of Spooner, Attwood & Co., you will please to remit
to them, on arrival of the goods.” This is the letter of an agent who has
executed, completely, the order which had been given him ; but who, having
been compelled to borrow money, had transferred his pecuniary claims to his
creditor. The letter of Spooner, Attwood & Co. will next be considered.
It is dated the day after that written by Daniel Cross & Co. After stating
their friendship for Daniel Cross & Co., and the aid afforded that house,
they add : ¢ but as it was necessary that our assistance should be very con-
siderable, we thought it right to obtain from them an assignment of certain
quantities of goods which they had provided on account of your house, and
of several others in the United States, previous to the 2d of February 1811.
We are thus introduced to your acquaintance, and we beg leave to send you
herewith an invoice of the goods Daniel Cross & Co. had purchased for
your account, and which we now forward to you, requesting that you will
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remit the amount of 830 2s. 1d. to us, at your earliest convenience.”
*Nothing is said in this letter respecting the vessel by which the 40
goods were sent ; nothing indicating the exercise of any judgment by i
Spooner, Attwood & Co., respecting the time or manner of sending them ;
nor anything which would lead to the opinion, that they interfered, in any
manner whatever, in the transaction of the business. On comparing the two
letters, the inference is inevitable, that Daniel Cross & Co. continued to
execute the order of G. & II. Wagenen, in like manner as if their affairs had
never been embarrassed. The contents of the two letters, in conformity
with the situation and views of the parties, prove, that Daniel Cross & Co.
had only transferred to Spooner, Attwood & Co. their right to receive pay-
ment for the goods, and that the arrangements between them were intended
only to secure that object. The assignment of the goods mentioned in the
letter of Spooner, Attwood & Co. does not appear from the context, and
from the nature of the transaction, to be intended to convey the idea of a
sale, but to be used in rather a different sense, as an assignment of the
adventure, or of the right to the debt due from G. & H. Van Wagenen.
Whatever may have been the form of this assignment, it is apparent, that
it could not have been made, and certainly was not made, with the intention
of enabling Spooner, Attwood & Co. to defeat the shipment to G. & H. Van
Wagenen, or to control the proceedings of Daniel Cross & Co., under the
order they had received.

Why, then, are the goods, when put on board the Mary and Susan, in
pursuance of the orders of the claimants, *to be considered not their ..
property, but as the property of Spooner, Attwood & Co.? It is said, " 3
that they were shipped by Spooner, Attwood & Co., not by Daniel Cross &
Co. ; that the confidence implied in the order for purchase and shipment was
personal, and could not be transferred or executed by another. Allow to
this argument all the weight which is claimed for it by the counsel for the
captors ; what part of this personal trust was transferred? What part of
the order was executed by any other than Daniel Cross & Co.? The goods
were purchased, sent to Liverpool, stored, and afterwards shipped by them.
Every other auxiliary part of the transaction was performed by them.
Nothing appears to have been done in pursuance of orders from Spooner,
Attwood & Co., but everything in pursuance of their own judgment, acting
under the order received from G. & H. Van Wagenen.

On this ground, the claimants could raise no objections to the conduct of
Daniel Cross & Co. Bat it is said, that Daniel Cross & Co. might have had
the funds of G. & IL Van Wagenen in their hands, in which case, the
claimants would have been compelled, by receiving the goods, to pay their
amount to Spooner, Attwood & Co. ; consequently, this assignment must be
considered as creating in Spooner, Attwood & Co. new rights, which
released G. & H. Van Wagenen from the obligation to receive the cargo.
But Daniel Cross & Co. did not purchase with the funds of the claimants.
They purchased with their own funds. They inflicted, therefore, no injury
on the claimants, by transferring their right to the money *to 4,
Spooner, Attwood & Co. The effect of the transaction is precisely *
the same as if they had drawn a bill in favor of Spooner, Attwood & Co.,
for the amount of the invoice.

It is said, that the assignment gave Spooner, Attwood & Co. an election
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to ship the goods, or to dispose of them otherwise, and that the necesary
conseqguence of this power of election, is a correspondent right of election in
G. & H. Van Wagenen, to receive or reject them. The court does not view
the transaction in this light. The assignment to Spooner, Attwood & Co.
is understood by the court, from the evidence furnished by the letters, and
the circumstances and objects of the parties, to have been subject to the
right of Daniel Cross & Co. to execute, completely, the order of the claim-
ants. The interests of all parties were best promoted, by pursuing this
course, and they appear to have pursued it. The court perceives nothing
which can justify the opinion, that Spooner, Attwood & Co. had a right, or
would have been permitted, to intercept the shipment. Certainly, it was
neither their wish, nor their interest, to interrupt it. It is not reasonable,
therefore, to suppose, that they would have created any difficulty in
obtaining a right to claim the amount of the invoice from G. & H. Van
Wagenen, by insisting on such an assignment as Daniel Cross & Co. would
have been unwilling to make, because it might have proved injurious to
them, without benefiting the house they meant to secure.
It has also been argued, that the orders, most probably, directed a ship-
%451 ment of the goods, when the non-intercourse should be removed, *and
that a shipment before that time was without orders, and at the risk
of the shipper. The court does not think this probable. It is well known,
that the continuance of the laws of non-intercourse was considered as
depending on the centinuance of the orders in council. It is also per-
fectly clear, that the American merchant, who should permit his goods to
remain in Great Britian, until intelligence of the repeal of the non-
intercourse laws could be conveyed from this country to that, would be
anticipated by all others, and would bring them to a market already
supplied. Nothing, therefore, would be more reasonable, than to order them
to be shipped, on the revocation of the orders in council. This idea is sup-
ported by the letter of Daniel Cross & Co. That letter indicates no doubt
of the propriety of the shipment.

Upon a view of the whole case, the majority of the court is of opinion,
that this is not a case in which further proof ought to be required, and that
the goods by the Mary and Susan were shipped in pursuance of the orders
of the claimants, and became their property, when delivered, for their use,
to the master of the vessel, if not at an earlier period.

Sentence of the circuit court affirmed, with costs.
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*The Mary and Suvsan : Ricrarpson, Claimant.

Prize of war.

Where goods where shipped in the enemy’s country, in pursuance of orders from this country,
received before the declaration of war, but previous to the execution of the orders, the shippers
became embarrassed, and assigned the goods to certain bankers, to secure advances made by
them, with a request to the consignees to remit the amount to them (the bankers), and they
also repeated the same request, the invoice being for account and risk of the consignees, but
stating the goods to be then the property of the bankers, it was Aeld, that the goods having
been purchased and shipped in pursuance of orders from the consignees, the property was
originally vested in them, and was not divested by the intermediate assignment, which was
merely intended to transfer the right to the debt due from the consignees.

Apprear from the Circuit Court for the district of New York. This was
a claim by Mr. Richardson for a portion of the cargo of the same ship men-
tioned in the preceding cause, which portion was condemned in the district
and circuit courts.

The claimant, a native of Great Britain, and a naturalized citizen of the
United States, was a resident merchant of Liverpool, at the breaking out of
the late war, but returned to this country, in the month of May 1813, after
knowledge of the capture, and pending the proceedings in the district court.
The capture was made on the 3d of September 1812, within eighteen miles
of Sandy Hook, in thirteen fathoms of water, where vessels are frequently
passing and anchoring, and the privateer had previously spoken at sea
another privateer and a pilot-boat schooner from Philadelphia. *There [*i7
was also contradictory testimony as to whether the commander of
the privateer had knowledge of the president’s additional instructions of
the 26th of August 1812, before the capture, which, as it is noticed in the
opinion of the court, it is unnecessary to state. By those instructions, the
public and private armed vessels of the United States were not to interrupt
any vessels belonging to citizens of the United States, coming from British
ports to the United States, laden with DBritish merchandise, in consequence
of the alleged repeal of the British orders in council, but were, on the con-
trary, to give aid and assistance to the same, in order that such vessels and
their cargoes might be dealt with, on their arrival, as might be decided by
the competent authorities.

Stockton, for the appellant and claimant, stated, that this was a case of
sumanum jus, where the property of a citizen, shipped without knowledge of
the war, upon the repeal of the British orders in council, was condemned
upon the authority of Z%e Venus (8 Cr. 253), and the doctrine of domicil.
There is here no question of proprietary interest, or of national character,
independent of this particular transaction. But unless the court thinks
proper to review his decisions upon the effect of commercial domicil, the
appellant is confined to three points in support of his claim : 1st. That the
capture was made after the commander of the privateer had knowledge of
the instructious of the 26th of August 1812. *2d. That if he had not
such knowledge, condemnation cannot take place, as the capture was s
made subsequent to the issuing of the instructions. 3d. That the com-
mander of the privateer is, and was, at the time of the capture, an alien
enemy, and consequently, his commission is void.

1. This is a question of fact, to be determined by the weight of testi-
mony.

23




SUPREME COURT [Feb’y
The Mary and Susan.

2. The instructions were certainly communicated to the commander,
before prize proceedings were commenced, and it was the duty of the cap-
tors, to have relinquished the property, subject to the decision of govern-
ment, under the non-importation act. Capture does not vest the property
of the goods in the captors, but merely authorizes them to carry in for
adjudication. The prize act of the 26th of June 1812, § 6, shows that the
property is not vested in them, until after condemnation. All laws take
effect from their enactment, as to rights of property ; and at common law,
statutes take effect, by a fiction, from the first day of the session at which
they are passed. The instructions, issued under the 8th section of the prize
act, are legislative in their nature. Captors are the mere delegates and sub-
stitutes of the sovereign ; their authority is derived from him, and must be
exercised in conformity with the will of the state. 2 Azuni, pt. 2, c. 5, art.
3,8 4, 5, 7, 10. The power of the president to issue these instructions, has
already been rccognised by the court. The rights of war and peace depend
%49] upon the fact of the existence of a state of war and peace, *not upon

"+ the knowledge of that fact. A prize made after a declaration of war
without knowledge of its existence, is good ; and a prize made after the
cessation of hostilities is bad, without regard to the circumstance of knowl-
edge ; unless, indeed, there be a stipulation in the treaty of peace to pro-
long hostilities at sea. 2 Azuni, pt. 2, c. 4, art. 1, § 9, 11.

3. The commission to Johnson, the commander of the privateer, is null.
The president has been deceived in his grant ; for he could never have
intended to commissionate a person to commit treason against his own
country. The acts of congress, during the late war, put alien enemies under

restraints which are altogether opposed to the idea of the executive being
authorized to delegate to them such a power as letters of marque and
reprisal import.

Hoffman, for the respondents and captors. It is supposed, that the
question, as to the application of the law ot domicil to this case, is at rest.

MagrsuALL, Ch. J.—The court considers that question completely settled,
and not open for argument.

Hoffman.—1. As to the instructions. It is admitted, that the former
decisions of the court make them obligatory. The instructions could not,
in fact, have been communicated to the commander of the privateer, pre-
vious to the capture ; and they are not, ¢pso fucto, and per se, revocatory of
%501 the right to capture. *The instructions must either have been actually

1 communicated, or the privateer must have been in port, after they
were promulgated, in order to affect the right to capture. Such is the spirit
of the former decisions. (Wheaton on Captures 43.) Cruisers are not to
act upon informal information at sea, as they might be dececived by their
rivals and competitors ; in port, knowledge must be implied, in law, from
the certainty, publicity and notoriety’ of the fact. The right of property
does vest, by capture, to be subsequently consummated by condemnation ;
quoad, the belligerents, the right vests; the property of the enemy is
divested as to his rights. The claimant is an enemy, pro Ahde vice.

2. The affidavits to prove the commander of the privateer an alien
enemy, were irregularly taken, The cause was open, as it were, to plea and
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proof ; but the further proof was confined to the communication of the
instructions ; and the simplicity of the prize proceedings forbids going out
of the limits prescribed in the order for further proof.

Pinkney, on the same side.—The court will not regard the particular
hardship of the case, but will only be anxious to administer the law of nations
and of the land, as they are applicable to the rights of the parties.

1. Knowledge of the instructions was communicated to the eaptor,
before the deductio infra presidia ; before the prize proceedings were com-
menced ; before condemnation ; but after the seizure, which vested an
inchoate right in the captor. It is said, the written law prohibited him from
making it ; *but that is settled, and the court have said, the instructions (%51
were not to be likened to statutes. They are merely directory froma L
superior to a person in a subordinate capacity ; and they must be received
by him, or they cannot have the binding force of instructions ; they were
not law, until communicated ; then only, they rise into law. It is also said,
that the capture was well made, but subsequent knowledge shall overreach and
vitiate it. In every case of capture of goods, in their transit to this country,
after the repeal of the DBritish orders in council, the same fact must have
been known, before condemnation. The instructions inhibited the capture
and interruption of American vessels coming from British ports; but the
president could have no authority to divest rights once vested ; and there
is nothing in the instructions, to prohibit bringing in for adjudication, after
the capture was made, nor to prohibit prize proceedings, after bringing in
foradjudication. By the 4th section of the prize act, it 13 provided,  that all
captures and prizes of vessels and property, shall be forfeited, and shall acerue
to the owners, oftficers and crews of the vessels by whom such captures and
prizes shall be made ; and, on due condemnation had, shall be distributed,”
&e. ; by which an inchoate right vested on the capture, to be consummated by
condemnation. The prize law of France and Spain vests the property
immediately ; other countries require bringing infra presidium and con-
demnation. Capture gives, everywhere, a right to privateers, though it may
not give an indefeasible right to public ships. A qualified and provisional
*property is vested ; and it is held, both in France and England, that
the crown cannot interfere to stop prize proceedings, where private
parties have an interest. Admit, that no right .of property is acquired, is
no right acquired ? Most certainly, an incipient right is acquired, to be
afterwards consummated ; and the instructions cannot have the effect,
retroactively, to defeat the right of the captors to proceed to adjudication.
The case of a treaty of peace, stated on the other side, illustrates this idea.
Belief is nothing ; fact is everything. The captor exercises a belligerent
right ; the treaty repeals his commission, and abrogates his right. Suppose,
a capture made the day before the treaty is signed, does it prevent his going
on and perfecting his right ? Certainly not ; and the same is the case with
the instructions: if they do not stand in the way of the capture, they do
not stand in the way of condemnation. They did not stand in the way of
capture, because they were unknown ; they do not stand in the way of con-
demnation, because that 1s a mere consummation of the incipient right
acquired by capture. '

2. The court have no right to look beyond the president’s commission ;
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the captor stands everywhere upon it, especially, in the prize courts of the
power by whom it is issued ; and there is no case where the contrary was
ever maintained.

Degxter, for the appellant and claimant.—1. It is said, the claimant must
either prove that the privateer had been in port, or that the instructions
sxo7 Were *actually communicated to the commander. If it were intended

93_1 . . . .
to make him a wrongdoer, strict proof of knowledge might be essen-
tial ; without such proof, he would be excusable from paying costs and dam-
ages ; but he does not thereby acquire any indefeasible right to the thing
captured ; and restitution must be ordered. The claimant seeks restitution
only, and the first question is, whether the captor had knowledge of the
issuing of the instructions, no matter how it came to him.

2. But supposing that he had not this knowledge before the seizure ; it
was communicated to the prize-master, while he was carrying in the ship for
adjudication. e was bound by the instructions, “not to interrupt, but on
the contrary, to give aid and assistance” to the ship he captured. Does the
right to proceed contrary to the instructions vest at the time of boarding, or
manning ? It undoubtedly vested, when the ship was completely brought
infra preesidia. But the acts done in the intermediate time between that,
and the taking -possession, constituted an interruption contrary to the letter
and spirit of the instructions. The right acquired by the seizure was incho-
ate, and was sought to be consummated, after the rule of condnet prescribed
by the president became known to the captor. The rule as to capture vest-
ing the property is various and fluctuating, in different times and nations.
The distinetion here is, that an inchoate right may be defeated by a know-
ledge of the instructions subsequently communicated ; but a consummated
right cannot. The president has authority, both by our municipal constitu-
%54 tion and public law, to prosecute *a war lawfully declared ; he may

exempt this or that thing from attack or capture, by land or by sea.
Suppose, an enterprise commenced, before knowledge of an order from him
countermanding it, could the blockade or siege, or expedition, be continued,
after such revocation became known? The captor has acquired, in the
present case, no private right, which the instructions cannot defeat. Govern-
ment may, by compact with foreign nations, divest inchoate rights; in a
treaty of peace, restitution of captures on both sides may be stipulated. ()

8. The order for further proof justifies the admission of testimony as to
the alien enemy character of the commander. The president’s commission
is, doubtless, conclusive, wherever he acts within the authority confided to
him by the laws ; but he cannot commission an alien enemy, whose sovereign
would have a right to punish him as a traitor ; and even a naturalized citi-
zen has no right to cruise against his native country.

IFebruary 13th, 1816. Jouxson, J., delivered the opinion of the court.—
It is not necessary to go into a consideration of the national character or
future designs of the claimant in this case. It has been solemnly settled,
and must henceforth be considered as the positive law of this court, that

(@) Vide Convention of 1800, between the United States and the French Republic;
by the 80th article of which, restitution of public ships captured on both sides was
stipulated.
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shipments made by merchants, actually domiciled in the enemy’s country, at
the breaking out of a war, partake of the nature of *enemy trade, and, Cis
as such, are subject to belligerent capture. Whatever doubts may

have once been entertained on this bench, with regard to the necessity or
propriety of adopting the principle into the jurisprudence of this country,
they are now either dissipated or discarded ; and the character, views and
cven the subsequent acts of such a shipper, cannot vary the conclusion of
law upon his claim. ()

(@) The effect of domicil, or commercial inhabitancy, upon national character, was
recognised by the continental court of appeals in prize causes, during the war of the
revolution. (2 Dall. 42, Claim of Mr. Vantylengen.) It was determined by the
supreme court, during the hostilities with France, that a citizen residing in a foreign
neutral country, acquired the commercial privileges attached to his domicil, and was,
consequently, exempt from the operation of the law of his own country, suspending the
intercourse with the French dominions. (Murray v. T'he Charming Betsey, 2 Cr. 65.)
The national legislature have adopted the same priuciple in the act of the 3d of March,
1800, applying the rule of reciprocity in cases of salvage to ‘‘the vessels or goods of
persons permanently resident within the territory, and under the protection, of any
foreign government,” &c.; and finally, before the case of 7'he Venus, the supreme court
applied the same principle to the law of insurance, and held a warranty of neutrality to
be satisfied by the residence of the party as a merchant, in a neutral country. (ZLiving-
ston v. Maryland Insurance Company, T Cr. 506.) This was an action on a policy of
insurance, containing a warranty that the property was neutral. That warranty was
determined to be satisfied, by the emigration of the party, a Spanish subject, to the
Ubited States, and residing there, before the breaking out of the war in 1804, between
Great Britain and Spain, the property having been captured by a British cruiser, and
condemned in the prize court at Halifax, as Spanish property. A majority of the court
were of opinion, that the assured was to be considered as a merchant of the United
States, whether he carried on trade generally, or confined himself to a trade from the
United States to the Spanish provinces.  See also, Arnold v. United Insurance
Co., 1 Johns. Cas. 363; Jenks v. Hallett, 1 Caines 60; Johnston v. Ludlow, 2 Johns
Cas. 481 s. ¢. 1 Caines’ Cas. 29; Duguet v. Rhinelander, 2 Johns. Cas. 476.

It is much to be lamented, that we have not printed reports of the decisions in the
British supreme court of prize, as many interesting points have been decided before the
Lords of Appeal, of which we have no other account than occasional loose references to
them, Among these is the case of Mr. Dutilh, mentioned by Dr. Robinson in 7%e Indian
Chief, 8 Rob. 21, which is more particularly stated by Sir John Nicholl, in a manuseript
report, in the possession of the editor, of the hearing of the case of the 7he Harmony,
before the Lords, 7th of July 1808. ¢ The case of Dutilh also illustrates the present.
He came over to Europe, asg it is stated, in 1798, about the end of July, a time when
there was a great deal of alarm on account of the state of commerce in Europe. e
went to Holland, then not only in a state of amity, but also of alliance with this
country ; he continued there, until the French entered. During the whole time he was
there, he was without any establishment.  He had no counting-house; he had no con-
tracts nor dealings with contractors there. He employed merchants there, to sell his
property, paying them a commission. Upon the French entering into Holland, he
applied for advice, to know what was left for him to do, under the circumstances,
having remained there on account of the doubtful state of mercantile credit, which not
only affected Dutch and American, but English houses, who were all looking after the
state of credit in that country. Tn 1794, when the French came there, Mr. Dutilh
applied to Mr. Adams, who advised him to stay, until he could get a passport. e
continued there, until the latter end of that year, and having wound up his concerns
he came away. Some part of his property was captured, before he came there. That
part which was taken, before he came there, was restored to him (Zhe Fair American,
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*Stress has been laid, in the argument before this court, on the
fact that Charles Johnson, the commander of the Tickler, is an alien
enemy ; but on this point we are unanimous, that it makes no difference
#5177 *in the case. Admitting, that this circumstance should bear at all
4 upon the decision of the court, the utmost that could result from it
would be, the condemnation of his interest to the government as a droit of
admiralty. The owners and crew of the Tickler are as much parties in this
court as the commander, and his national character can in nowise affect their
rights. DBug this court can see no reason why an alien enemy should not be
commissioned as commander of a privateer. There is no positive law pro-
hibiting it ; and it has been the universal practice of nations to employ
foreigners, and even deserters, to fight their battles. Such an individual
knows his fate, should he fall into the hands of the enemy ; and the right
to punish in such case is acquiesced in by all nations. But, unrestrained by
positive law, we can see no reason why this government should be incapaci-
tated to delegate the exercise of the rights of war to any individual who
may command its confidence, whatever may be his national character.

The only grounds, then, on which the right of restitution can be con-
tended for in this case, arise out of the president’s instructions of the 28th
of August 1812. On these, three points are made : 1st. That Johnson had,
in fact, or ought, from circumstances, to be presumed to have had, notice of
those instructions. 2d. If he had not, at the time of the capture, yet, hav-
ing received them, before the arrival of the prize in port, he was bound then
to have discharged her. 3d. That notice of the instructions was, in fact,
. unnecessary, as the instructions of the president had, *as to the con.

duct of privateers, all the operation of laws.

On the second and third of these points, there exists but one opinion in
this court. Although some doubt may be entertained relative to the form
or nature of the notice necessary, yet we all agree, that some notice is neces-
sary, and that.notice must precede the capture. Instruction, ex vi termint,
is individual. Instruction to A., independent of legal privity or identifica-
tion, is not instruction to B. Not so with laws : their power floats on the
atmosphere we breathe. Necessity, or convention, or power, has given them
a legal ubiquity, co-extensive with the legislative power of the government
that enacts them. Notice here is altogether unnecessary, unless made so by
the law itself. It is the sic volo, sic jubeo, of sovereign power, of which
every individual subject to its jurisdiction is presumed to have notice, though
time and distance stamp absurdity on the supposition. Unquestionably, the
same operation might by law have been given to instructions emanating
from the president ; but this has not been done : on the contrary, the clause
itself which vests the power in the executive, holds out the idea of the
necessity of notice. That this notice must necessarily precede or accom-
pany capture, we are induced to infer, from this consideration. By capture,
the individual acquires an inchoate statutory right, an interest which can
only be defeated by the supreme legislative power of the Union. Condem-
nation does nothing more than ascertain that each individual case is within

¥

Adm. 1796) but that part which was taken, while he was there, was condemned, and
that because he was in Holland at the time of the capture.” (Zhe Hunnibal and
Lomona, Lords, 1800.)
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the prize act, and thus throws the individual upon his right acquired by
*belligerent capture. Should the prize act, in the interim, be repealed, . _ 0
or its operation be suspended by the provisions of a treaty, there no e
longer exists a law to empower the courts to adjudge the prize to the indi-
vidual captor. We can see nothing in the objects of the law, authorizing the
president to issue his instructions, nor in the instructions themselves, which
can support the idea, that that which was lawfully prize of war, at the time
of capture, should cease to be so, upon subsequent notice of the instructions.
Both the act itself, and the instructions, in their plain and obvious sense,
may well be construed so as to arrest the arm of hostility before it has given
the blow. But not only is there nothing either in the act or instructions, to
which an ulterior operation can be given, but the policy of the country, as
well as the fair claims of the prowess, perseverance and expenses of the
individual, forbid our giving an effect either to the act or the instructions,
which will deprive the captor of the just fruits of his bravery and enter-
prise.

: The fact of notice, then, alone remains to be considered : and this must
either be inferred from circumstances, or received upon the evidence of con-
fession. On this point, computation of time becomes material. The cap-
ture was made, as we collect from the officers and crew, on the 8d of
September ; but as the nautical caleulation of time commences at noon, this
may mean on the morning of the 4th of September. The additional instrue-
tions bear date the 28th of August, and were, probably, forwarded by the
mail of the 29th. It cannot, therefore, be supposed, that they were pub-
lished in Philadelphia, before the 31st *of August, nor in New York [*
before the 2d ; at any rate, not before the 1st of September. This
certainly leaves time enough for the information to have been communicated
from New York, but renders it impossible, that it could have been received,
either from the Hagle, or the pilot-boat, as they were both spoken off Charles-
ton, and the latter was seven days out ; whereas, the Tickler left St. Mary’s,
in Georgia, on the 24th. Whether such information was not in fact com-
municated off New York, is a point on which the evidence would leave us
little room for a contrariety of opinion, were it not for the loss of the log-
book and journal. TFor this circumstance, taken in conjunction with the
evidence of confession, some of the court are inclined to entertain an
unfavorable idea of the captor’s cause. But the majority are of opinion,
that they cannot attach so much importance to it. The evidence of Paine,
Ferris and Warren, all officers of the privateer, and at the time of testifying,
divested of all interest in the capture, positively negatives the only fact
from which notice could be implied, to wit, the speaking of any vessel
besides the Eagle and the pilot-boat, previous to the capture of the Mary
and Susan. And this, we think, is supported by probability, when it is con-
sidered, how very few vessels, at that time, could venture to leave our ports ;
that there is no probability the Tickler could have ventured to lie off and
on the port of New York, any length of time ; and that, from her leaving
the port of St. Mary’s, to her arrival at New York, there elapsed no more
than the ordinary time of performing that voyage. In addition to which
considerations, *we cannot but think, that a copy of the journal of %61
this voyage was, as it ought to have been, deposited in the custom- |
house ; and this circumstance, whilst it was calculated to make the captor
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less careful in preserving the original, enabled the claimant to avail himself
of qyery advantage which could have been derived from the original.

On the evidence of confession, we are not inclined to enter into the con-
siderations of the depositions, intended on the one hand to support, and on
the other to impugn, the credibility of Waldron and Garnsey. Nothing can
be more painful than the necessity of entering upon such investigations ;
nothing more unsatisfactory, than to found a legal decision as to the cred-
ibility of a witness upon oral testimony, unsupported by the evidentia rei.
In this case, we are induced to conclude, that these witnesses misunderstood
Johnson ; that the knowledge of which the latter spoke, was that acquired
subsequent to the capture ; that it could not have related to any other
knowledge, we think incontestible, from the single consideration that the
evidence in the case proves it to have been inconsistent with the fact. It
was not possible, under the circumstances of the case, that such knowledge
could have been communicated, for want of the means of communication,
and that it was not, is positively sworn to by three witnesses, whose testi-
mony stands wholly unimpeached.

Sentence of the circuit court affirmed, with costs.

*62] *The Rucen: Burring, Claimant.

Prize.

A question of proprietary interest, and of trading with the enemy. The possession of neutral
papers, however formal and regular, if colorable only, cannot affect belligerent rights.

ArprraL from the Circuit Court for the district of Georgia. The Schooner
Rugen and cargo were libelled in the district court for that district, as prize
of war, either as belonging to the enemies of the United States, or as the
property of citizens who had been trading with the enemy.

A claim was interposed by Mr. Buhring, a subject of the king of Sweden,
on the ground, that both vessel and cargo belonging to him, and were bond
Jide neutral property. This claim was rejected by the district court ; which
sentence was affirmed by the circuit court, and thereupon, the claimant
appealed to this court.

Charlton, for the appellant and claimant, stated, that the ship was
formerly British, had been captured, condemned as prize of war, in the
djstrict court, and sold by the marshal to one Bixby, who sold to Bubring,
the present claimant.

1. Hecited the case of 7%e Sisters, 5 Rob. 141, as to the proprietary
interest, and argued, that the regularity of the papers was primd facie
evidence of neutrality, and conclusive, unless rebutted by contradictory
+65] proof. The primitive *national character of the ship was changed

"1 by condemnation, and the sale to a neutral was legal. 7he Welvaart,
1 Rob. 104. Testimony was irregularly admitted, which was neither taken
in proparatorio, nor found on board, nor invoked from any other captured
vessel.

2. The voyage was strictly within the range of neutral rights. If the
neutral character of the ship and cargo was established, the destination was
immaterial, whether to an enemy or neutral port. But the ship was, in
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fact, destined to a neutral port, and diverted from her course by the enemy’s
vessel La Decouverte. False papers may be used, if not to cover enemy’s
property, or evade belligerent rights (Z%e Vroww, Rob. 139 ; The Floraat
Commercium, 3 Ibid. 147 ;5 Zhe Covenientia, 4 Ibid. 166 ;3 Zhe Caroline,
Ibid. 87, and this court is not bound to take notice of, or enforce, the
revenue laws of other countries.

3. The property ought to be restored, with costs and damages, because
the documentary evidence proclaimed the neutral character of the ship and
cargo.

The Attorney - General and Pinkney, for the respondents and captors,
stated, that this was one of the plainest cases for condemnation that ever
came into a court of prize, upontwo grounds: 1st. That the real property
was not in the claimant, but in a citizen of the United States. 2d. That it
was taken trading with the enemy.

1. In Z%e Odin, 1 Rob. 208, where the papers were complete, and the
res gestee similar to the transactions in this *case, confiscation was
decreed. The conduct and resources of the claimant were the same
as those of Krefting, the Dane. According to the doctrine of Sir WiLLiaM
Scort, exercising ownership by the same master is conclusive (Ibid. 21%) :
but here, the former owner continued to exercise dominion over the thing
pretended to be transferred, in his own proper person. The ship also con-
tinued in her originally intended employment, which was another badge of
fraud. Zhe Omnibus, 6 Rob. 71 ; The Jemmy, 4 Ibid. 26. The cases cited
were of a transfer by the enemy to a neutral, and the former master con-
tinued : but here, the citizen wishing to trade with the enemy takes a
foreign garb, to deceive, not a foreign, but his own government, This case
is to be arranged under that branch of public law which depends upon the
municipal law of allegiance ; and the presumptionis more irresistible than
in the other, where the property is taken and proceeded against as enemy’s
property. The vés major, by which it is alleged the ship was compelled to
enter an enemy’s port, on the outward voyage, is not such as would be
admitted as an excuse for deviation, even in a fiscal case, or in an action on
a policy of insurance. The indorsement of the ship’s papers by the enemy’s
vessel, might have produced a certain effect ; but in the view of the law of
nations, a parol order could have no effect, tending to confiscation in a prize
court, or even detention fortrial. The falsification and spoliation of papers,
in this case, would alone be sufficient to justify condemnation. Z%e¢ Zwo
Brothers, 1 Rob. 111, 131. *Spoliation of papers may be explained
by the preparatory examinations, so as to affect the question of costs t ¥
only ; but here, taken in connection with the simulated papers, the false
destination, and the other circumstances of mala fides, it is conclusive. Much
of the evidence in the case, according to the strict regularity of prize prac-
tice, is inadmissible ; but the proceedings may be considered as equivalent
to an order for further proof. The case of Z%e Sisters was before the court
of admiralty as an instance court ; an equitable title, conflicting with a legal,
and there being no constat of property, the court, according to the notions
which prevail in England, could not interfere.

2. Supposing the property to be in the claimant, it cannot be restored ;
be was a resident in the United States, and carried on a trade with the
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enemy, contrary to the obligations of his temporary allegiance.(a) And

supposing the ship to have been compelled to enter the enemy’s port by vis

maqjor, the purchase of a return-cargo would impose confiscation, being a

voluntary act of trading with the enemy. Costs and damages ought to be

*66] *avyarded to the captors, it being a fraudulent case, and the property
delivered to the appellant upon bail.

Charlton, for the appellant and claimant, in reply.—A national character
is impressed by the flag and pass. If the property be neutral, the master
had a right to clear out with a false destination, according to the authority
of The Neptunus, since it is not usual to clear out from one hostile port to
another. The simulated papers were not intended for the purpose, and
could not have the effect, of defrauding this country of its rights as a power
at war. The destruction of papers was accidental, and the circumstances of
the case are not like those of Z%e Odin.

February 20th, 1816. LiviNasTon, J., delivered the opinion of the court.
—It has been contended, that this vessel and cargo were bond fide the
property of the appellant, a subject of Sweden, who had a right to trade
with the enemy of the United States; and that, having done nothing to
forfeit his neutral character, both the sentences below were erroneous, and
ought to be reversed. To entitle himself to such reversal, the claimant has
undertaken to show, and insists that he has shown, that at the time of, and
previous to, the departure of the Rugen from the United States, she, as
well as the cargo on board, was his property, and that he was then, and still
is, a subject of the king of Sweden, with whom the United States were at
peace. :
*67] The court will now proceed to inquire, how far Mr. *Buhring has

succeeded in establishing the facts on which he relies for a restitution
of this property. In pursuing this inquiry, it may become unnecessary to
decide, whether the papers which were on board, were sufficient to entitle
the Rugen to the privileges or national character of a Swedish vessel;
because, whatever may be their regularity and effect, yet, if the court shall
-be of opinion, that they were only colorable, and that an American citizen,
and not the claimant, was owner of the vessel and cargo, it will not be
pretended, that belligerent rights can be eluded in this way ; or that the
subject of a state at war can, under cover of neutral muniments, however
regularly procured, or formal they may be, violate, with impunity, his duty
and allegiance to his own country. So far from such documents, when
intended only as a cover, affording any protection to the property, they
render the party resorting to them doubly criminal, by the scene of* fraud

(@) A neutral subject, domiciled in the belligerent state, is considered as a merchant
of that country, so as to render his property, taken in trade with the enemy, liable to
capture and confiscation, in the same manner as that of persons owing permanent
allegiance to the state. 7he Indian Ohicf, 3 Rob. 26. The converse of the rule is
also applied to subjects or citizens of the belligerent state, resident in a neutral
country, whose trade with the enemy is considered as lawful; except in contraband of
war, which is deemed inconsistent with their permanent allegiance, and, it may be
added, is equally prohibited to them in their character of neutral merchants. See
The Neptunus, 6 Rob. 408,
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and perjury which must be waded through, in order to obtain them ; and
then, in case of disaster, to make a court believe that such papers disclose
nothing but the real truth of the case. The whole controversy will then be
resolved into the single question, whether, in point of fact, Mr. Buhring, or
Messrs, Samuel & Charles Howard, who are citizens of the United States,
were owners of the Rugen and her cargo, at the time of her sailing from
Savanah, and on her return to the United States? It must ever be a painful
task to investigate testimony, where a result unfavorable to the claimant
can only proceed from a conviction, that the principal agents in the transac-
tion *have acted either fraudulently, or contrary to their known duty ryqq
as good citizens. Such is the duty now imposed on the court. ¢
The claimant is said to be a Swede. If this be admitted, and it seems
not to be denied, we are compelled, by the very suspicious circumstances of
this case, to look beyond his national character, and to inquire very particu-
larly into Lis situation, at the time he embarked, or became connected with
this adventure. Had he ever been a merchant in his own country, or else-
where ? Had he ever resided in any of our seaports, or carried on business
of any kind there, or in any other place? Iad he, at any time, means to
purchase this vessel and cargo? or was he sufficiently known, to have
acquired a credit to that extent? These questions were all asked by the
advocate of the captors, to which no satisfactory answer was given on the
argument ; and it is in vain that the proceedings are searched for a solu-
tion of either of them, at all favorable to the present claim. On the con-
trary, easily as every difficulty on these points might have been dispelled, if
this were a fair proceeding, no attempt of the kind has been made, or if it
has, it has terminated in establishing that Mr. Buhring’s situation and eir-
cumstances were such as preclude all reasonable doubt of his being any other
than the ostensible owner of the vessel and carro. He was a young man
only twenty-one years old, residing, as well as his brother William, in South
Carolina, with Mr. Scarborough, vice-commercial agent of the king of
Sweden, for the state of Georgia. From this retirement he is drawn, and
for the *first time, introduced to the notice of the mercantile world, by
the Messrs. Howards, who appear to be merchants of considerable prop-
* erty and credit, residing at Savannah, in the state of Georgia. Between these
gentlemen and Mr. Buhring, there could have been but very little previous
acquaintance ; for the latter arrived at Savannah, from Europe, only two or
three months before we find him engaged in the concerns of the Rugen ;
and after remaining not more than three or four days in that city, he went
to reside in the country of South Carolina, whence he did not return to
Savannah, until he came back with Mr. C. Howard, a very few days before
the Rugen sailed. It is not, then, harsh to presume, that the strongest and
only recommendation of Mr, Buhring, was his national character. The
Messrs. Howards appear, at the time, to have been in search of a Swede,
and were not long in meeting with one, whose youth and .inexperience well
fitted him for the purposes for which, there is so much reason to believe, he
was wanted. A feeble attempt, however has been made to show that Mr.
Buhrmg was not without credit as well as funds. To the former point, one
witness has been examined, and to establish that he was not entirely desti-
tute of property, it has been shown, that he actually gave two notes, amount-
ing, together, to about $4300, for the Rugen and her cargo, in the month
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of May 1813, payable in four months after date; that these notes, as they
became due, were taken up by him, with great punctuality, at one of the
banks in Savannah. Whether these notes were really made at the time
#70] when they bear date, may *well be doubtful ; but it admits of no

doubt, that they were discharged with the proper moneys of the
Messrs. Howards, which had, almost the moment before, been drawn by one
of them out of the bank, and put into the hands of Mr. Buhring for that
purpose. With the funds, then, of Mr. Howard, and not with those of Mr.
Buhring, were these notes taken up ; and a contrivance, which was intended
to make Mr. Buhring appear as a man of property, has not only altogether
failed, but has added very considerable weight to the suggestion of the
captors, that he was a young man, totally destitute of the means of pur-
chasing and paying for the property which, it is now alleged, belonged to
him.

But we now find Mr. Buhring at Savannah ; and what is done with
him ? or what does he do with himself, on his arrival there? Does he go
about to purchase a vessel? Does he, when he is told, that the Rugen
belongs to him, take any measures to fit her out? Does he provide a crew ?
Does he agree for their wages? Does he purchase a cargo? Does he see
to its being put on board ? Does he effect insurance? or is he found doing
any one act which might naturally be expected from an owner? All this
trouble had already been most kindly taken off his bands by his new friend
and acquaintance, Mr. Howard. This gentleman had already (if we are to
believe the history of this transaction as it is narrated by the claimant) pro-
vided him with a vessel and cargo, although it does not appear that he had
instructions or funds of Mr. Buhring for the purpose. It is true, that with
%717 @ caution that was very excusable, considering *the circumstances of

Mr. Buhring, the bill of sale which had been executed by the mar-
shal, with a blank for the name of the vendee, was not put into the posses-
sion of Mr. Buhring, but carefully retained by the Messrs. Howards, they
executing to him one in their own names, although they now say, they never
were the owners of the vessel. And even this bill of sale, it is very probable,
remained in the custody of Mr. Samuel Howard, during the whole of the
voyage to Jamaica and back to the United States.

Everything being now in readiness for their departure from Savannah,
Mr. Buhring appears on board, and is introduced to the mate and crew, not
-merely as owner of vessel and cargo, but as master for the voyage. Whether
any surprise were excited on board, by the new character in which the
.claimant appeared, or whether they expressed any reluctance at placing
themselves under his command, we know not ; nor is it a fact very necessary
‘to ascertain, because they must soon have discovered, that Mr. Samuel How-
ard, whose friendship for Mr. Buhring secems to have had no limit, and in
whose seamanship they may have had full confidence, intended to go with
the vessel, and relieve Mr. Bubring from the troublesome task, if he were
equal to it, of navigating the Rugen. For this conduct on the part of DMr.
Howard, no other reasonable motive can be assigned, than an interest in the
vessel and cargo. The allegation of his going after certain funds in Cartha-
gena, is not at all made out.

The Rugen leaves Savannah, on the 5th or 6th of May, bound, as is
*72] alleged, for Carthagena, but arrives at Kingston, in *the island of
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Jamaica. The court is not at all satisfied with the excuses which have
been made for her going there. It does not appear, that a vés major of
any kind existed. She was neither forced in by adverse winds, nor was she
under any restraint from capture. When within only four leagues of the
island, she was boarded by a British brig of war, called La Decouverte,
whose commander ordered her into Kingston. He put no prize-master on
board ; nor did he indorse any of her papers; nor did he keep company
with her : and yet we find her doing exactly what she was verbally directed
to do. It is faintly pretended, that if she had attempted, after that, to go
to Carthagena, she could not have escaped the British cruisers which swarmed
about the island. But what greater danger, if the property were neutral,
would ensue, on a capture by any other British vessel, than by her going to
a British port as prize to the Decouverte, or by her orders? It is believed,
then, that her going to Jamaica was voluntary, and formed part of the
original plan ; which opinion derives considerable support, from the fact of
insurance having been made, not only for Carthagena, but also for a port in
the West Indies ; from the nature of the outward cargo ; from the readiness
with which they consented to dispose of it at that place, and procured
another for this country, promising a much greater profit than any which at
that time could have been imported from Carthagena.

There is yet a still stronger circumstance to prove that the destination of
the Rugen to Carthagena was fictitious ; and that is, her meeting at Kingston
a ship called the Wanschop, *which had sailed from Savannah buta 5
little before the Rugen. On board of that vessel, we find Mr. Wil- L/
liam Buhring, a brother of the claimant, and we have every reason to believe,
that she belonged, with her cargo, to the same concern. The Wanschop,
it is also said, was destined for Porto Bello, on the Spanish Main ; but by a
strange coincidence of events, which can scarcely have been the effect of
chance alone, she also gets out of her course, falls in with the same British
vessel of war which afterwards boarded the Rugen ; receives the like order
to proceed to Kingston, which she also very promptly, and without any
apparent reluctance, complied with. The business of these two vessels is
managed by the same house in Kingston, and the proceeds of both of their
cargoes are invested in molasses, rum, &c., which composed the return-
cargo of the Rugen. If the property claimed were bond fide Swedish, it
would be superfluous to inquire, whether the Rugen’s going to Jamaica
were voluntary, or by coercion, a subject of Sweden having, for aught that
appears, as good right to trade there as at Carthagena. But if it belonged
to the American gentlemen, who have had an agency so conspicuous in the
whole of this business (and that it did, is our unanimous opinion), it will not
be pretended, that they could go to Kingston, unless by compulsion, or that
they had any right, during the late war, to purchase and bring a cargo from
any British port to this or any other country.

The court having already expressed its opinion, that this vessel and
cargo did not belong to the *claimant, but to citizens of the United
States, the latter having been purchased at Kingston, as is believed,
with their funds ; it becomes quite unnecessary to inquire, what was the real
destination of the Rugen, on her leaving Kingston ; whether she were bound,
in fact, to Amelia Island, or to the United States ; although it might not be
very difficult to come to a satisfactory conclusion, that Hardwicke, in
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Georgia, was her real port of destination. But this examination is unneces-
sary ; for the owners, being American citizens, are equally guilty of trading
with the enemy, whether that trade were carried on between a British port
and the United States, or between such port and any foreign nation ; andin'
the present case, if the court be correct in the view which it has taken of
the evidence, the offence of trading with the enemy was complete, the
moment the Rugen sailed from Savannah, with an intention to carry her
cargo to Kingston, in Jamaica. Upon the whole, without taking notice of
many of the arguments urged by the advocates of the captors, in favor of
condemnation, and which are entitled to great consideration, the court is
unanimously of opinion, that the decree of the circuit court, rejecting the
claim of Mr. Buhring, was correct, and must, in all things, be affirmed.

Sentence affirmed, with costs.

*75] *TroMPSON ©. GRAY.
Title to lottery tickets.— Contract of sale.

R. G. agreed with the managers of a lottery, to take 2500 tickets, giving approved security on the
delivery of the tickets, which were specified in a schedule, and deposited in books of 100 tick-
ets each, thirteen of which books were received and paid for by him, and the remaining twelve
were superscribed by him, with his name, in his own handwriting, and indorsed by the agent
of the managers, “ Purchased and to be taken by Robert Gray,” and on the envelope covering
the whole, “ Robert Gray, 12 books;” on the second day’s drawing of the lottery, one of the
last-designated tickets was drawn a prize of $20,000, and between the third and fourth day’s
drawing, R. G. tendered sufficient security, and demanded the last 1200 tickets, and the mana-
gers refused to deliver the prize ticket: Held, that the property in the tickets changed, when
the selection was made and assented to; that they remained in the possession of the vendors,
merely as collateral security, and that the vendee was entitled to recover the amount of the
prize.

ExrroR to the Circuit Court for the county of Alexandria. This was an
action of trover, instituted by the defendant in error, against Jonah Thomp-
son, agent for the managers of the Potomac and Shenandoah navigation
lotteries, to recover a ticket in the 2d class of said lotteries, against which
had been drawn a prize of $20,000.

On the trial, evidence was offered to prove that the president and mana-
gers of the Potomac company had been created a corporation, under that
corporate name ; that theyhad been authorized by law to raise the sum of
$300,000 by lotteries, under which authority, they had drawn one class,
*and had arranged and published a scheme of a seeond class. That
the plaintiff below, and one Joseph Milligan, projected another scheme,
which they sent in to the president and managers, accompanied by a propo-
sition in writing, in the words and figures following :

*hs!

¢ If this scheme is adopted, we engage to take 2500 tickets each, in the
2d class of the P. and S. navigation lottery : provided, the ten-dollar prizes
we now hold, and may hereafter receive, deducting 15 per cent., shall be
taken in liquidation of our joint bond ; and we engage to place in the hands
of Mr. Carlton all the funds we receive for new tickets, until it amounts to
a sum equal to that which we now owe the company, as fast as we receive
them ; on the balance, we shall expect the usual credit. It is understood,
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that the discount of 5 per cent. is to be made from the above 5000 tickets ;
approved security to be given on the delivery of the tickets.
( Signed) JosEPH MILLIGAN.
R. Graxr.”

It was admitted, that this scheme was approved of and adopted by the
president and managers, and their own scheme was abandoned ; that the
proposition of the plaintiff and Milligan was accepted by them, and became
a binding contract between the parties. Evidence was also offered, to
prove, that under the contract, a schedule, specifying the numbers of certain
tickets, by books, containing one hundred *each, to the extent of .
2500, selected by the plaintiff, and to be set apart for his use, had *
been delivered by him, to the former agent of the lottery ; that two of the
books mentioned in the said schedule having been disposed of, or put out of
the reach of the agent, another schedule was handed in by the plaintiff to
the defendant, then, and at present, agent, in which two other books, con-
taining the same number of tickets, were substituted, in lieu of the two last
mentioned, the schedule, in respect to the others, being the same as the first.
That the plaintiff had, at different times, received 18 books, of 100 tickets
each, part of those specified in the schedule, and that he had paid for the 13
books, partly in certain promissory notes, received and approved of by the
agent, and partly in cash, and had afterwards paid $108.80, on account of
tickets in the 2d class, over and above the said 13 books. On the requisition
of the plaintiff, the defendant produced on the trial, a bundle containing
twelve books of tickets, of one hundred each (the residue of the numbers
specified in the schedule), and amongst others, the ticket in the declaration
mentioned. On each of which books, the name of the plaintiff was super-
scribed, in his own handwriting ; and on one of them (not that contain-
ing the ticket in the declaration claimed) was indorsed in the defendant’s
handwriting—¢ Purchased and to be taken by Robert Gray.” And on the
envelope covering the whole twelve books in one bundle, was superscribed,
in the hand and figures of the defendant, the words and figures following :
“Robert Gray, 12 Books.” d

*Similar proceedings took place as to W. Milligan, to whom only [*78
a part of the tickets selected by him had been delivered.

That the drawing of the lottery was commenced on the 17th day of
November 1812, and that, on the 27th of that month, the second day’s draw-
ing, a prize of $20,000 was drawn against the number in the declaration
mentioned. The plaintiff also offered evidence, to prove that on the 4th day
of December 1812, subsequent to the third, and before the fourth day’s
drawing, the plaintiff tendered to the defendant a bond for the payment of
dollars, executed by himself and two sureties, who were fully suffi-
cient for that sum, and demanded from him the twelve books of tickets
which had been selected and set apart for him. To which the defendant
replied, that he was ready to deliver 1200 of any undrawn tickets, but would
not deliver the high prize. The drawing of the lottery had been continued
only fifteen days. On which, the counsel for the defendant below moved
the court to instruct the jury :

1st. That it is not competent for the jury to find, from the evidence so
produced as aforesaid, that the twelve books of tickets, including the said
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prize ticket, had been, prior to the commencement of the drawing of the
said lottery, appropriated by plaintiff and defendant, to the satisfaction of
said contract, and delivered to plaintiff under and in fulfilment of said con-
tract, and deposited by the plaintiff with the defendant, as collateral security
for the payment of the purchase-money, until other security should be
#7901 *given, as was contended and insisted upon by the plaintiff’s counsel
"1 to the jury ; which instruction the court refused to give.

2d. That the facts so given in evidence by the plaintiff as aforesaid, do
not import an absolute sale and delivery of the twelve books of tickets,
including the prize ticket, but a sclection and setting apart of such tickets
as were to be delivered to the plaintiff, when he should comply with his
contract in giving the stipulated security. Which instruction the court
gave, but also directed the jury, that such selection and setting apart as
aforesaid, was sufficient delivery to the plaintiff to vest the property of the
said tickets in him, upon his giving or tendering approved security, accord-
ing to the terms of the contract, in a reasonable time thereafter; and that
the tender of the security, as before stated, was in reasonable time.

3d. That the selection and laying apart of the twelve books of tickets,
as aforesaid, and the said indorsements upon the said books, and upon the
envelope of the same, did not vest in the plaintift the property of said tickets,
under the said contract, so as to entitle plaintiff to prizes drawn against
those tickets, before any security was given or offered, and whilst said
tickets remained in the hands of defendant, awaiting the completion of said
contract on the part of the plaintiff in respect of the stipulated security.
Which instruction the court gave, but also instructed the jury, “that npon
tendering the secnrity, as before stated, if the jury should find such security
to be sufficient, such selection and laying *apart of the said tickets
did, under the said contract, entitle the plaintiff to all the prizes
drawn by such tickets, in the intermediate time between such selection and
the tender of security, as aforesaid.” To which refusal and several instruc-
tions, the defendant excepted, and a verdict and judgment having been ren-
dered for the plaintiff below, the defendant in the circuit court brought the
cause into this court by a writ of error.

*80]

Jones, for the plaintiff in error.—1. The ticket was at the risk of the
vendors, and drawing the prize is equivalent to any physical change in the
thing. It was not left in the hands of the vendors, as collateral security,
for the pledge of the ticket would have thrown upon the vendors the whole
risk of the drawing of these tickets, the essence of their value consisting in
the chance. On the contrary, the thing was to remain in the vendors’ pos-
session, and as their property, until a condition of the sale had been accom-
plished. 2. There is a repugnancy between refusing the first instruction and
granting the second. The court below admit that the right of property was
not complete in Gray, until the security stipulated ; and that, when given,
it would retroactively vest the property. The title was then clearly incom-
plete. Hanson v. Meyer, 6 East 614 ; Paine v. Shadbolt, 1 Camp. 427.

Swann, contrd.—The contract was consummated and binding on both
" parties. Gray’s proposition *was accepted, some of the tickets were
1 actually delivered ; there was a payment of what may be considered
as earnest. The thing sold was specifically designated by the vendors, The
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vendee had the right of property, and the right of possession. All he
wanted was the actual possession. The thing sold may be designated in
various ways. 2 Black. Com. 447 ; 1 Salk. 113. Property is transferred by
the contract of sale, without delivery, if the article is specifically designated.
Phillemore v. Barry, 1 Camp. 513 ; Hinde v. Whitehouse, 7 East 558.

Jones, in reply.—There is a distinction between this case and the
authorities relied upon by the other side. The question is, whether the
contract be executory or executed. It was not executed, by specifying the
particular ticket; the security to be given by Gray was a condition which
preserved the original executory nature of the contract. Delivery, either
actual or symbolical, is essential to a sale; and neither took place here.
The cases cited are of contracts self-executory, and where the parties stip-
ulated to waive delivery.

February 27th, 1816. Marsuarr, Ch. J., delivered the opinion of the
court, and, after stating the facts, proceeded as follows :—The question on
which the correctness of the opinions given by the circuit court depends, is
this : Was the purchase and sale of the twelve books, not delivered, so
complete, that the tickets had become the property, and were at the risk of
Robert Gray ?

*In pursuing this inquiry, it becomes necessary to decide, whether [*82
the clause respecting security forms a condition precedent, on which
the sale is made to depend, or a condition subsequent, the performance of
which may be suspended, until it shall be convenient to the vendee, or
required by the vendor. It is apparent, that a contract for the sale of 5000
tickets was one of very considerable interest to the managers of the lottery.
This is not only self-evident, from the nature of the transaction, but is also
proved by the fact, that they changed the scheme of the lottery for the
purpose of securing it. As the time of commencing the drawing must
necesarily have depended on the sale of the tickets, it is reasonable to
suppose, that in the calculcations made on this subject, they must have
considered the books selected and set apart for Mr. Gray, either as sold or
unsold. The indorsements on the books selected lead strongly to the
opinion, that. they were considered as sold. If the proposition which
forms the basis of the contract be inspected, it will be perceived,
that the contract was intended to be entire, not divisible, The scheme
of the lottery was.changed, not for the purpose of inducing Gray and
Milligan to take any number of tickets less than 5000, but on their
engaging to take 5000 absolutely ; and the clause respecting the security is
annexed to the delivery of the tickets. The delivery of some of the books
was an execution in part of an entire contract. All the circumstances show,
that the obligation of the contract was complete ; but the examination of
these circumstances *is dispensed with, by the admission on record, [*3
that it “became a binding contract between the parties.”

‘What, then, was this binding contract? That the scheme proposed by
Milligan and Gray should be adopted, and certain facilities of payment
allowed, on their bond to the company for tickets taken in the first class.
That they should, on their part, take 2500 tickets each, in the second
class, and that approved security should be given on their delivery. Cer-
tainly, Milligan and Gray were absolutely bound to take 2500 tickets each.
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A refusal to do so, would have been a breach of contract, for which they
would have been responsible in damages. When the parties proceed one
step further; when the vendee, in execution of this contract, selects the
number of tickets he has agreed to purchase, and the vendor assents to that
selection ; when they are separated from the mass of tickets, and those not
actually delivered, are set apart and marked as the property of the vendee ;
what, then, is the state of the contract? It certainly stands as if the selec-
tion had been previously made and inserted in the contract itself. An
article purchased, in general terms, from many of the same description, if
afterwards selected and set apart, with the assent of the parties, as the
thing purchased, is as completely identified, and as completely sold, as if it
had been selected previous to the sale, and specified in the contract. After
this selection, the parties stood in the same relation to these tickets, as if
the 25 books, afterwards agreed upon, had been named in the contract as
containing the numbers purchased by Gray.
*g4] The *contract, then, amounts to this : The managers agree to sell
Gray 2500 tickets, which are specified, and he agrees to give
approved security for the purchase-money, on the delivery ; in the mean-
time, the tickets remain in possession of the vendors, who proceed to draw
the lottery, without having received or required security for the whole
number of tickets sold. The stipulation respecting security could not, in
such a case, be considered as a condition precedent, on the performance of
which the sale depended. Certainly, the managers could have required,
and have insisted on this security ; but they might waive it, without dis-
solving the contract. They were, themselves, the judges, whether they
would consider the contract of Robert Gray, with the collateral security
furnished by the possession of the tickets, as sufficient for their protection ;
and their conduct shows that they thought it sufficient.

The majority of the court is of opinion, that the property in the tickets
changed, when the selection was made and assented to ; and that they
remained in possession of the vendors, merely as collateral security. Had
the tickets been all blanks, Gray was compellable to take them.

Judgment affirmed, with costs.(«)

(@) When commodities are sold by the bulk, for a gross price, the sale is perfect, for
it is known with certainty what is sold; but if the price is regulated at the rate of so
much for every piece, pound or measure, the sale is not perfect, except only as to so much
as is actually counted, weighed or measured ; for, till then, it is not known with certainty
whatis sold. Coit v. Houston, 3 Johns. Cas. 254; Domat, lib. 1, tit. 2, § 4, art. 7; Code
*85] N apoleon, liv. 8, tit. 6, ch. 1, art. 1585 ; *2 Erskine’s Inst. 480-81. This distinction

is recognised by Pothier, who remarks, that the contract of sale is usually per-
fected by the agreement as to the price ; and that this rule applics, where the sale is of
a specific article, for a gross price. i id quod venierit appareat quid quale guantuwmre
sit, et pretium, et pure venit; perfecta est emptio. Lib. 8, Dig. de peric. et comm. R.
vend. But, if the commodity be of that deseription of articles, which consist in quan-
titate, and which are sold by the weight, number or measure, the sale is imperfect,
until it is weighed, counted or measured. In the first case, the goods sold are at the
risk of the vendee, from the moment the contract is made: in the last case, they
remain at the risk of the vendor, until they are designated by the act of weighing,
counting or measuring. But, in both cases, the contract is so far completed, from the
time of its being entered into, as to give the vendee a right of action for the delivery
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Action against suretics in official bond.

Where a bond was given by the agent of an unincorporated joint-stock company, to the directors
for the time being, for the faithful performance of his duties, &c., and the directors were
appointed annually, and changed, before a breach of the condition of the bond, the agent and
his sureties were held liable to an action brought by the obligees, after they had ceased to be
directors.

Error from the Circuit Court for the county of Alexandria. This was
an action of debt, instituted by the defendants in error (plaintiffs in the cir-
cuit court), as directors of the Domestic Manufacture Company of Alexan-
dria, against Robert Anderson (the plaintiff *in error), on a bond
given by him and others, as sureties for John MacLeod, agent of the [358
said company, to the said directors, to recover the amount of money and
merchandise which the said agent had received for the use of the company,
and for which he had failed to account. *

On the 17th of November 1809, a number of persons in Alexandria asso-
ciated together, and formed a company, for the purpose of encouraging the
manufacture and use of domestic merchandise ; they entered into articles for
their government, of which the following extracts are all that are material in
this case :

¢ Art. 2. As soon as the whole, or 1000 shares of the said capital stock,
shall have been subscribed for, and the first payment made thereon, a meet-
ing of the stockholders shall be called, by public notice in the Alexandria
and Washington newspapers, to meet in the court-house of Alexandria,
either in person or by proxy duly authorized, at which meeting the stock-
holders, either personally or by proxy, shall elect by ballot, seven of their
own body, to act as directors of the said company for one year.”

¢ Art. 3. The affairs of the said company shall be carried on in the town
of Alexandria, under the superintendence and control of the said directors,
of whom any four shall form a board or quorum. They shall choose a chair-
man from among themselves, and in case of vacancy by death, resignation
or otherwise, such vacancy shall be immediately filled by themselves from
among the stockholders. And the said directors shall in no case whatever
contract debts *or engagements, by bill, bond or otherwise, for or on o b
account of, the company, but all dealings under their superintendence (787
and control aforesaid, shall be for cash or barter, except goods on deposit,
which may be sold by the direction of the consignor. The said directors
shall also exhibit, at the annual meeting of stockholders, for their inspection,
a statement of the affairs of the company for the year preceding.”

“Art. 4. The directors, when elected, shall proceed, without delay, to
appoint an agent, and such other officers as may be requisite, all of whom
shall hold their offices during the pleasure of the board, and who shall, before
they enter upon their functions, give bond, with sufficient security, to the
said directors, and their successors in office, for the faithful discharge of
their duties, as prescribed by the board of directors.”

The company having proceeded to elect directors, John MacLeod was

of the thing, on tendering the price, and the vendor an action for the price, on tender-
ing a delivery of the thing sold. Contrat de Vente, No. 308, See also 6 East 625.
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appointed agent by them ; and on the 13th of February 1810, the said agent,
with the plaintiff in error and others, his sureties, executed and delivered to
the defendants in error, directors of the said company, their joint and sev-
eral bond, in the penalty of $10,000, the condition of which was, ¢ that the
said John MacLeod, should, in all respects, faithfully execute and perform
the duties assigned to him as agent, according to the terms and meaning of
the articles of association, and also such other duties as are, or from time to
time should be, assigned to the office of agent, by the board of directors, and
should, from time to time, when called upon, render a just and trae account
of all money, *goods, &c., of the said company, which should come to
his hands, and should apply the same as he should be directed ; and
should, in all respects, whilst he held the office, conduct himself with honesty
and fidelity, and attention to the interest of the company.”

The said agent continued in the service of the company, without any new
appointment, until Junc 1812, when he was dismissed ; and having gone out,
in arrears to the company, this suit was brought against the plaintiff in error,
to recover the amount due to the company. To this suit,.the defendant in
the circuit court, taking oyer of the bond, pieaded, 1st. * Conditions per-
formed ;* to which the plaintiff replied, specially setting forth, as the
breaches relied on, “ that money and merchandise, the property of the com-
pany, had come to the hands of J. MacLeod, as agent, &c., to' the amount of
$4000, for which he had failed to account, though required by the directors,
and which he did not deliver over to his successor, as ordered by the direc-
tors. On this replication, issue was taken.

The defendant in the circuit court pleaded, 2d. Thatthe pl intiffs (Long-
den and others) ceased to be directors, at the expiration of one year from
the time of their appointment, and were not directors when the suit was
brought ; to this plea, the plaintiffs demurred generally.

In his third plea, the defendant stated that John MacLeod was appointed
agent, on the 13th of February 1810 ; and that for one year from the time
of such appointment, and during the time the plaintiffs acted as direc-
tors, he had faithfully executed and performed his duty, &ec. *To
which, the plaintiffs (protesting that he had not faithfully performed his
duties for one year) replied, that J. MacLeod had continued in office for
more than one year from the 13th of February 1810, under the said appoint-
ment, and after the plaintiffs ceased to be directors; during which time,
merchandise, &c., to the amount of $4000 came to his hands, &e., which he
had failed to account for ; to which the defendant demurred.

The defendant pleaded, 4th, that the plaintiff had not instituted any suit
at law against MacLeod for the breach of the condition of the bond; to
which, the plaintiff demurred generally.

The law on the demurrers was adjudged by the court for the plaintiffs
(Longden and others) ; and on the trial of the issue, the jury found for the
plaintiff, and assessed damages, &e.

The record presented a bill of exception, which stated that the defend-
ant offered in evidence to the jury, the books of the compauny, from which
it appeared, that the agent had been in the habit of selling merchandise on
credit, from the month of January 1810, until June 1812 ; which books were
open to the examination of the directors ; that it appearcd from the books,
that sales on credit had been made to three of the directors, plaintiffs in this

42

*88]

*89]




1816] OF THE UNITED STATES. 89

New Orleans v. Winter.

suit ; that the defendant also offered a copy of the report of a committee of
directors made on the 19th of September 1812, in pursuance of an order of
the 6th of June, preceding. Evidence was also offered, to prove [%90
that the directors, to the number required by the articles, held *meet- *°
ings, at which they gave directions for the management of the affairs of the
company ; that their proceedings were regularly reduced to writing, and
signed by the chairman.

On which evidence, the defendant’s counsel moved the court to 1nstruct
the jury,  that if, from the evidence aforesaid, they should be of opinion,
that the directors of the company had permitted the said credits to be given,
and had acquiesced in the same, the defendant would not be liable for the
merchandise sold on credit, and appearing on the books of the company ;7
which instruction the court refused, and instructed the jury, ¢that the evi-
dence did not, in law, justify an inference that the directors, acting as a
board under the articles, had authorized the agent to sell the merchandise
aforesaid, on credit, and that the agent could not, in law, be justified in sell-
ing on credit, by any direction of the directors, individually made, when not
acting as a board under the articles ;” to which opinion and instruction, the
counsel for defendant excepted.

Swann, for the plaintiff in error, argued, that the bond must conform to
the articles of association, which was not incorporated. Ie cited the case
of the Commonwealth v. Fuirfax, 14 Hen. & Munf. 208, where the words
“ g0 long as he shall continue in office,” in the condition of a sheriff’s bond,
were construed not to extend to a second and new appointment.

Lee, {or the defendant in error, was stopped by the court.

*Marsaaryr, Ch. J.—The case of the sheriff’s bond is very differ-
ent. The commission of sheriff, in Virginia,is annual ; of course, his
sureties are bound for one year only. It is true, the directors of this com-
pany are elected annually ; but the company has not said, that the agent
shall be for one year only ; his appointment is during pleasure. The sure-
ties do not become sureties in consequence of their confidence in the direc-
tors, but of their confidence in the agent whose sureties they are. The
court is unanimously of the opinion, that the judgment of the circuit court
ought to be affirmed.

[*o01

Judgment affirmed.

CorprorATION OF NEW ORLEANS . WINTER €f al.
Jurisdiction.

A citizen of a territory cannot sue a citizen of a state, in the courts of the United States, nor can
those courts take jurisdiction, by other parties being joined, who are capable of suing. 1 All the
parties on each side must be subject to the jurisdiction, or the suit will be dlsmlssed

Errvor from the District Court for the distriet of Louisiana. The defend-
ants in error commenced their suit in the said court, to recover the possession
and property of certain lands in the city of New *Orleans ; claiming Fxgp
title as the heirs of Ilisha Winter, deceased, under an alleged grant L

1 See Scott v. Jones, 5 How. 877; Barney v. Baltimore, 6 Wall. 280, 287.
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from the Spanish government, in 1791 ; which lands, it was stated, were
afterwards reclaimed by the Baron de Carondelet, governor of the province
of Louisiana, for the use of fortifications. One of the parties, petitioners in
the court below, was described in the record as a citizen of the state of
Kentucky ; and the other as a citizen of the Mississippi territory. The
petitioners recovered a judgment in the court below, from which a writ of
error was brought.

Winder, for the plaintiffs in error.—The court below had no jurisdiction
of the cause. The case of Hepburn & Dundas v. Ellzey, 2 Cr. 445, deter-
mined that a citizen of the district of Columbia could not sue a citizen of
the state of Virginia, in the courts of the United States. The subsequent
case of Strawbridge v. Curtis, 3 Ibid. 262, shows that all the parties on the
one side, and all the parties on the other, must be anthorized to sue and be
sued in those courts, or there is a defect of jurisdiction. The right of action
was joint, but they might have severed it, which they did not, and they are
incompetent to join, in point of jurisdiction.

Key, contra.—A citizen of the Mississippi territory has a right to sue in
the courts of the United States. This point was left open in the decision
*03] of *the case of Seré v. Pitot, 6 Cr. 336. There is a manifest distine-

: tion, in this respect, between the right of a citizen of the district of
Columbia, and of the Mississippi territory. The jurisdiction of the district
court of Louisiana, is the same with that of Kentucky. The several terri-
tories are “members of the American confederacy.” The constitution puts
the citizens of the district of Columbia on the same footing with inhabitants
of lands ceded for the use of dock-yards, &ec. ; they are not “members of
the American confederacy.” The district has no legislative, executive nor
judicative authority, power or privileges. The territories have them all.
They are in a sort of minority and pupilage ; have the present right of send-
ing delegates to congress, and of being hereafter admitted to all the
immunities of states, in the peculiar sense of the constitution. In this case,
each party takes an undivided interest, and has a right to a separate action,
whether the inheritance be of movable or of real property.

Haprper, in reply.—There is no distinction, in this particular, between the
district of Columbia and the territories. Congress might give to the dis-
trict a delegate, with the same privileges as the delegates from the terri-
tories. The United States are the common sovereign of all these com-
munities ; and may grant or refuse this, or any other privilege, at their
pleasure. The action is brought jointly, not each claiming his several part ;
941 and the court cannot *disconnect the parties. The petitioners com-

4 plain, under the civil law, by the rules of which it is not competent
for them to sever. Spanish law, which prevailed in Louisiana before its
acquisition by this country, is a modification of the Roman. By the civil
law, inheritances of real, as well as personal property, are joint. What is
the mode of proceeding? Though ambiguous and mixed, it is chiefly the
civil law process, like our chancery proceedings. All parties must, therefore,
regularly have been before the court.

February 28th, 1816. MArsuary, Ch. J., delivered the opinion of the
court, and after stating the facts, proceeded as follows :—The proceedings
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of the court, therefore, are arrested in limine, by a question respecting its
jurisdiction. In the case of Hepburn & Dundas v. Ellzey, this court deter-
mined, on mature consideration, that a citizen of the district of Columbia
could not maintain a suit in the circuit court of the United States. That
opinion is still retained. It has been attempted to distinguish a territory
from the district of Columbia ; but the court is of opinion, that this distine-
tion cannot be maintained. They may differ in many respects, but neither
of them is a state, in the sense in which that term is used in the constitu-
tion. Every reason assigned for the opinion of the court, that a citizen of
Columbia was not capable of suing in the courts of the United States,
under the judiciary act, is equally applicable to a citizen of a territory.
Gabriel Winter, then, *being a citizen of the Mississippi territory, ryqx
was incapable of maintaining a suit alone in the district court of Lou- L ™
isiana. Is his case mended, by being associated with others who are capa-
ble of suing in that court? In the case of Strawbdridge v. Curtis, it was
decided, that where a joint interest is prosecuted, the jurisdiction cannot
be sustained, unless each individual be entitled to claim that jurisdiction,
In this case, it has been doubted, whether the parties might elect to sue
jointly or severally. However this may be, having elected to sue jointly,
the court is incapable of distinguishing their case, so far as respects juris-
diction, from one in which they were compelled to unite. The district
court of Louisiana, therefore, had no jurisdiction of the cause, and their
judgment must, on that account, be reversed, and the petition dismissed.

Judgment reversed.

*The Aurora: WALDEN ef ol., Claimants. [*96

DBottomry.

An hypothecation of the ship by the master is invalid, unless it is shown by the creditor, that the
advances were necessary to effectuate the objects of the voyage, or the safety of the ship; and
the supplies could not be procured upon the owner’s credit, or with his funds, at the place.!

A bottomry-bond, given to pay off a former bond, must stand or fall with the first hypothecation,
and the subsequent lenders can only claim upon the same ground with the preceding, of whom
they are virtually the assignees.

Walden ». Chamberlain, 83 W. C. C. 290, affirmed.

AppEAL from the Circuit Court for the district of Pennsylvania. The
brig Aurora, commanded by Captain Owen F. Smith, and owned by the
claimants, sailed in July 1809, from New York, on a trading voyage to the
Brazils, and from thence to the South Sea islands, for the purpose of pro-
curing a cargo for the market of Canton or Manilla ; with liberty, after
completing this adventure, to continue in this trade, or engage in that
between Canton and the northwest coast of America. The brig duly
arrived at Rio Janeiro, where the principal part of her outward cargo was
sold, and from thence proceeded to Port Jackson, in New Holland. At this

! The Draco, 2 Sumn. 157; The Fortitude, Pet. Adm. 295; The Randolph, Gilp. 457 ; The
3 Id. 228; The Lavinia, 1 W. C. C. 49; The Magown, Olcott 55; The M. P. Rich, 1 Cliff.
John and Alice, Id. 293 ; The William Penn, 3 308 ; Naylor ». Baltzell, Taney’s Dec. 55 ; The
1d. 485; Selden v. Hendrickson, 1 Brock. 896; Grapeshot, 9 Wall. 129, And see The Lulu, 10
The Mary, Bee 120; Rucker v. Conyngham, 2 Id. 192 ; Insurance Co. v. Gossler, 96 U. S. 649,
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port, the brig underwent considerable repairs; on account of which,
advances and supplies were furnished by Messrs. Lord & Williams, who
were merchants there.
*97] The original objects of the voyage scem here to have *been lost
sight of, and the brig was chartered by the master, to Messrs. Lord
& Williams, for a voyage of discovery, and was actually retained in their
service for about a year, under this engagement. At the end of this time,
the brig had returned to Port Jackson, and Captain Smith was here put in
jail, by some persons whose names are unknown, for debts contracted, as it
was asserted or supposed, on account of the vessel, and was relieved from
imprisonment by Messrs. Lord & Williams. About this time, viz., in July
1811, the brig was again chartered to Messrs. Lord & Williams, Tor a voyage
from Port Jackson to Calcutta, and back to Port Jackson ; and a bottomry-
bond was executed for the same voyage, by Captain Smith, in favor of
Messrs. Lord & Williams, for the sum of 14827 6s. 1d., and interest at nine
per cent., being the amount, as the bond expresses it, of  charges incurred
for necessaries and stores, found and provided by Messrs. Lord & Williams,
of, &c., at various tilmes and places, for the use of the said brig.” The ves-
sel duly proceeded to Calcutta, and landed her cargo there ; but being pre-
vented, as it was alleged, by the British government in Calcutta, from
returning to Port Jackson, the voyage was broken up.

In December 1811, Captain Smith entered into a contract with the libel-
lants, Messrs. Chamberlain & Co., at Calcutta, by which he engaged to
charter the brig to them, to carry a cargo on their account to Philadelphia,
for the gross freight of 12,000 sicca rupees, to be paid to him in advance, in
Calcutta ; and also to give the charterers the appointment of the master for
xgg1 the voyage. *He further agreed, in consideration of the libellants

paying the bottomry-bond of Messrs. Lord & Williams, and advanc-
ing any sums necessary for the repairs and supplies of the ship, to execute a
bottomry-bond to them, for the same voyge, for the principal sum thus paid
and expended, and twenty per cent. interest. In pursuance of this agree-
ment, on the 17th of December, a certain Captain George Lee, with the
assent of Smith, was appointed by the libellants to superintend the repairs,
equipments and loading of the brig, and afterwards sailed as master on the
voyage. A bottomry-bond, for 18,000 sicca rupees, was formally executed
by Captain Smith on the 23d, and a charter-party on the 26th December.
In the latter part of January 1812, Captain Smith resigned his nominal com-
mand of the ship to Captain Lee, and delivered to him the ship’s papers,
and letters for the owners. The ship duly sailed on the voyage, and arrived
at Philadelphia, and there safely delivered her cargo. The advance freight
was paid to Captain Smith, according to the contract, and he remained
behind, at Calcutta, under the pretence, that, with this advance freight, it
was his intention to prosecute the plan of his original voyage, and to
endeavor to repair the losses sustained by his former conduct. It also
appeared in evidence, that Captain Smith was, during the whole voyage,
much addicted to intoxication, both at sea and on shore ; and Messrs. Lord
& Williams and the libellants, seemed to have been fully apprised of his
incapacity to manage the concerns of the voyage.

The owners refused to pay the bottomry-bond executed at Calcutta, and
*99] the *present libel was brought to enforce it. The district court, at
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the hearing, decreed the full amount of the principal and interest of the
bond, deducting the 12,000 sicca rupees advanced at Calcutta. Upon an
appeal, the circuit court reversed this decree, and upon the merits, dis-
missed the libel.

Harper, for the appellants and libellants.—1. As to the first hypotheca-
tion at Port Jackson: a bottomry-bond may be taken, after debts are
incurred necessarily, in order to secure the person advancing the moneys.
2. The hypothecation at Calcutta was to discharge the first loan, and for fur-
ther repairs. The master was not, in effect, changed, before the second bond
was exécuted. But, suppose he was, how is that to affect the first hypothe-
cation ? It attached, until discharged by the new loan. The instrument
passes by delivery, and the new lenders became invested with all the rights
of the former holders of the bond. The present holders ought, at least, to
receive so much of their money. All that lenders upon bottomry are bound
to do, is, to see that a necessity actually exists at the time. How aame the
ship enabled to prosecute her voyage and earn freight? By the loan. The
payment of the freight in advance to the master, subsequently, could not, by
relation back, affect the lien acquired by a previous loan.

Sergeant, for the respondents and claimants.—The power of a master to
hypothecate the vessel, though necessary for the purposes of commerce,
would, *without hmltatlons, be ruinous to the owner, and destructive [¥100
of the purposes it was intended to subserve. It is conferred by no
express delegation, but is the offspring of necessity. This necessity must be
shown, to warrant the master’s conduct. The owner’s interest is the object
of the power ; the master has no authority to bind the owner or his prop-
erty, contrary to his orders and his interest.

1. The master can hypothecate only in eases of clear necessity,
which must be clearly shown. Ross v. The Active, 2 W. C C 226 ;
Putnam v. The Polly, Bee 159 ; The Lavinia, 1 W. C. C.° It iq
incumbent upon the party who clalms to have a right under the bond to
show this necessity. A contrary doctrine would make the bond, which is
nothing, unless the master has the power, evidence of that power. To allow
it the force even of przma i facie evidence, would be to invert the law ; for
then, instead of saying, that the state of necessity must be clearly shown,
we should be obliged to say, the absence of necessity must be shown.

2. The master can hypothecate only when the hypothecation is the con-
dition of the loan. The money ought to be advanced solely on the faith of
the bond, and the hypothetation cannot be taken, after the advances are
made, without stipulating for such security. If the loan has been once
made, on personal credit, for the use of the ship, it cannot be afterwards
secured by hypothecation ; for there is, then, no existing neccessity. A
menace against the master, or the power of *attaching the ship, by [¥101
the creditor, will not legalize such a contract. Leibart v. The P
Emperor, Bee 339 3 Rucker v. Conyngham, 2 Pet. Adm. 295. If the master
can obtain funds by any means, he is not authorized to hypothecate. The
master can hypothecate only for the interest of the owner, and for the pur-
pose of prosecuting the voyage. Ross v. The Active,2 W. C. C. 226 ;
Park on Ins. 413. This is a case which requires the application of the
strictest principles of law ; and, at the same time, illustrates the wisdom
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and policy of those principles, as essential to the security of trade. The
hypothecation at Calcutta, as far as it is founded upon that at Port Jackson,
was given, in part at least, for a pre-existing debt ; and it is not for us to
separate what the obligees have confounded and mixed together. As to the
expenditures at Calcutta, the freight received ought to have been applied to
pay them.

Harper, in reply.—The principles advanced on the other side are too '
narrow to subserve the interests of trade ; and the authorities cited do not
warrant them, Any condition of a ship, disabling her from performing her
usual service to the owner, if money cannot be raised in any other way to
refit her, creates such a necessity as will justify an hypothecation by the
master. Do not the claims of material-men, of tradesmen who have fur-
nished supplies upon the credit of the ship, of merchants who have advanced
%10g7 moneys for her repair, and who may all proceed *in rem, or by pro-

cess of attachment, imply such a condition of the ship ? By the uni-
versal law of the civilized world, the master is the agent of the owner, unless
notice of his special instructions to the party contracting with him, can be
proved. The lenders in this case had no such notice.

February 29th, 1816. StoRry, J., delivered the opinion of the court, and
after stating the facts, proceeded as follows :—Such are the material facts
of the case, and the question to be decided is, whether, under all circum-
stances, the bottomry-bond executed at Calcutta constitutes a valid lien
upon the ship.

The law in respect to maritime hypothecationsis, in general, well settled.
The master of the ship is the confidential servant or agent of the owners,
and they are bound to the performance of all lawful contracts made by him,
relative to the usual employment of the ship, and the repairs and other
necessaries furnished for her use. This rule is established as well upon the
implied assent of the owners, as with a view to the convenience of the com-
mercial world. As, therefore, the master may contract for repairs and sup-
plies, and thereby, indirectly, bind the owners to the value of the ship and
freight, so, it is held, that he may, for the like purposes, expressly pledge
and hypothecate the ship and freight, and thereby create a direct lien on
the same, for the security of the creditor.

But the authority of the master is limited to objects connected with the
voyage, and, if he transcend the prescribed limits, his acts become, in legal
#1031 contemplation, mere nullitiecs. Hence, to make *a bottomry-bond
1 executed by the master a valid hypothecation of the ship, it must be
shown by the creditor, that the master acted within the scope of his author-
ity ; or, in other words, it must be shown, that the advances were made for
repairs and supplies necessary for effectuating the objects of the voyage, or
the safety and security of the ship ; and no presumption should arise, that
such repairs and supplies could be procured upon any reasonable terms, with
the credit of the owner, independent of such hypothecation. If, therefore,
the master have sufficient funds of the owner, within his control, or can pro-
cure them, upon the general credit of the owner, he is not at liberty to sub-
ject the ship to the expensive and disadvantageous lien of an hypothecatory
instrument.

Let us now, with these principles in view, proceed to the consideration
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of the validity of the bottomry-bond executed at Port Jackson, which enters
so materially into the subsequent one executed at Caloutta. This bond pur-
ports, on its face, to bave been given for advances or supplies, furnished
for the ship’s use, not immediately before its date, but at various times and
places ; and, from the other evidence in the case, it distinctly appears, that
the greater part was furnished before and during the voyage of discovery
in which she was engaged, under the contract with Messrs. Lord & Williams,
and for their immediate benefit. Not the slightest account is given of the
earnings of the ship, during this long voyage of a year, nor of the terms or
stipulations of the charter. This silence would be wholly unaccountable,
*if it were not in proof, that Captain Smith was guilty of the most [*104
shameful misconduct, and either fraudulently sacrificed, or grossly
neglected, the interests of his owner.

The advances made by Messrs. Lord & Williams do not appear to have
been originally made, upon a stipulation for an hypothecation of the ship.
On the contrary, there is the strongest reason to believe, that they were
originally made upon the general credit of the owner, or master, or both.
If there hnd been a stipulation for an hypothecation, it must have been
carried into effect by the parties, on the next ensuing voyage ; and as this
was not done, there arises an almost irresistible presumption, that Messrs.
Lord & Williams looked for their reimbursements out of the freight of the
voyage in which the ship was then engaged by them. If, indeed, there had
been a stipulation, originally, for an hypothecation, it must be deemed, in
point of law, to have been waived, by the omission to have had it attached
to the first voyage then mext to be prosecuted ; and the party who thus
waives his right cannot be permitted, at a subsequent time, and under a
change of circumstances, to reinstate himself in his former condition, to the
injury of the owner.

It is said, that the ship might have been arrested for these advances ;
and that, in point of fact, the master was put in jail on account of debts
contracted for the ship, and was relieved from imprisonment by Messrs.
Lord & Williams. That Captain Smith was imprisoned on account of some
debts, appears in the evidence, but it is by no means clear, that these 4, 05
*debts were contracted for the use of the ship. The presumption is L

p p I

repelled by the consideration, that the necessaries and supplies are expressly
stated in the bond to have been furnished by Messrs. Lord & Williams ; and
the only other creditors who are alleged to have furnished stores, are
admitted not to have instituted any suits. It is undoubtedly true, that
material-men and others, who furnish supplies to a foreign ship, have a lien
on the ship, and may proceed in the admiralty to enforce that right. And
it must be admitted, that in such a case, a bond fide creditor, who advances
his money to relieve the ship from an actual arrest on account of such debts,
may stipulate for a bottomry interest, and the necessity of the occasion will
justify the master in giving it, if he have no other sufficient funds or credit,
to redeem the ship from such arrest. But it would be too much to hold, as
was contended for by the counsel for the appellants, that a mere threat to
arrest the ship, for a pre-existing debt, would be a sufficient necessity to
justify the master in giving a bottomry interest, since it might be an idle
threat, which the creditor might never enforce; and until enforced, the
peril would not act upon the ship itself. And even supposing a just debt
1 WneaT.—4 49
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might, in such a case, be a valid consideration to sustain a bottomry interest
in favor of a third person, such an effect never could be attributed to a debt
manifestly founded in fraud or injustice. Nor does it by any means follow,
because a deht sought to be enforced by an arrest of the ship, might uphold
an hypothecation in favor of a third person, that a general creditor would
06] be entitled *to acquire a like interest. It would seem against the
policy of the law, to permit a party, in this manner, to obtain advan-
tages from his contract for which he had not originally stipulated. It would
hold out temptations to fraud and imposition, and enable creditors to prac-
tise gross oppressions, against which even the vigilance and good faith of an
intelligent master might not always be a suflicient safeguard in a foreign
country.

These are not the only difficulties which press upon the claim of Messrs.
Lord & Williams. The terms of the charter-party, entered into by them
on the voyage to Calcutta, as well as on the voyage of discovery, are
nowhere explained. It was certainly their duty, in the first instance, to
apply the freight in their hands, earned in these voyages, to the discharge
of the debt due to them for advances. What was the amount of this
freight, and what was the manner in which it was to be paid, and how, in
fact, it was paid or appropriated, are inquiries which have never been
.answered. These inquiries are, at all times, and in all cases, important, but
.are emphatically so, in a case where there is but too much reason to suspect,
that the interests of the owner were wilfully abandoned by the frand or the
folly of the master.

It is incumbent upon the creditor who claims an hypothecation, to prove
‘the actual existence of the necessity of those things which give rise to his
«demand ; and if, from his own showing, or otherwise, it appears that he has
had funds of the owners in his possession which might have been applied to
*107] the demand, *and he has neglected or refused so to do, he must fail

in his claim. So, if various demands are mixed up in his bond, some
«of which would sustain an hypothecation and some not, it is his duty so to
exhibit them to the court, that they may be separately weighed and con-
:sidered. And it would be perilous, indeed, if a court were called upon to
grope its way through the darkness and intricacies of a long account, with-
out a guide, and decide upon the interests of the ship-owner by obscure and
.doubtful lights which here and there might cross the path.!

Upon the whole, it is the opinion of the court, that the bottomry-bond
.of Messrs. Lord & Williams cannot be sustained, as a valid hypothecation,
aipon the proofs now before the court. It appears to have been founded, to
a very large amount, upon advances made by Messrs. Lord & Williams, in
previous voyages ; and if some portion of the debt might have been imme-
diately applicable to the necessities of the ship, at the time of the voyage
to Calcutta, that portion is not distinctly shown, and no reason as yet
appears, why the freight in their hands, if the transactions were bond fide,
might not have been applied in dlscharge of these necessities.

As the bottomry-bond of Messrs, Lord & Williams has not been estab-
lished, the subsequent bottomry-bond, executed at Calcutta, so far as it

! See The Grapeshot, 9 Wall. 129; The Lulu, 10 Id. 192; Insurance Co. v. Gossler, 96 U. S.
649.
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includes and covers the sum due on the first bond, cannot be sustained.
The plzaintiffs, in this respeect, can claim only as the virtual assignees of
Messrs. Lord & Williams, with the assent of the master, and the same
defects which infected the original title pass along *with the muni- [*108"
ments of that title, under the assignment.

And this observation leads to the consideration of the validity of the
bottomry-bond, executed at Calcutta, as to the sum remaining, after deduct-
ing the amount of the first bond. Notwithstanding some obscurity in the
testimony, it must be taken as true, from the express acknowledgments of
Captain Smith, that the whole sum expended in repairs and supplies of the
ship in Calcutta, including the sum of 10,713 sicca rupees, paid on account
of the first bottomry-bond, did not exceed the sum of 18,000 sicca rupees. It
follows, therefore, that a sum, a little more than 6000 rupees, was expended
in these supplies and repairs. By their charter-party with the master, the
plaintiffs agreed to pay an advance freight to Captain Smith of 12,000 sicca
rupees, for the voyage to Philadelphia. There was, therefore, within their
own knowledge, an ample fund provided for all the repairs and supplies
necessary for the voyage ; and this fund absolutely within their own control,
if they were disposed to act for the interest of the owners, instead of lending
their aid, still further involve them in difficulty and distress. There is,
therefore, but too much reason to believe, that the plaintiffs were not unwil-
ling to derive undue advantages from the intemperance and negligence of
the master, whatever might be the sacrifices brought upon the owners.
The plaintiffs expressly stipulated, in their charter-party, for the right to
appoint a new master for the voyage, obviously *from a total want of
confidence in Captain Smith. They would not even suffer the repairs
and loading of the ship to be made, except under a master specially in their
own confidence. They retained Captain Smith in the nominal command of
the ship, until all their own purposes were answered, and then discarded
him, with as little ceremony as any indifferent personage. Yet, at the very
moment that they were withdrawing their whole confidence from him, they
advanced the whole freight of the voyage, to be applied, at his own pleasure,
to any objects disconnected with the voyage. They could not be ignorant,
that the master was not about to return to the home of the owner, and that
the ship was ; and the argument which imputes to them a collusive combin-
ation with the master, is certainly not without considerable weight. At all
events, here funds are shown to exist sufficient to meet the necessities of the
ship, and consequently, a resort to the extraordinary expedient of an hypoth-
ecation was not justified in point of law.

On the whole, it is the opinion of the court, that the decree of the circuit
court ought to be affirmed, with costs.

[*100

Decree affirmed. (a)

(@) Tt is stated by Blackstone, in the Commentaries, vol. 2, p. 457, that the con-
tracts of bottomry and respondentia took their rise from the practice of allowing the
master to hypothecate the ship in a foreign country, in order to raise money to refit.
This opinion is doubted by Mr. Abbott, in his Law of Shipping, part 2, c. 8, § 15, p.
163 (Story’s ed.), who remarks, that there is no mention in the text of the civil law, of
this contract entered into by the master of the ship in that character. This remark
does not appear to *have been made with the usual accuracy of that excellent ryqqqn
writer; for, in the law, De exercitoria actigne, in the Pandects, the master is P
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authorized to take up money upon the credit of the ship, when necessary ; and Bynkers-
hoek attributes the origin of maritime hypothecation to the Roman law, and states,
that it was originally confined to hypothecation by the master, from necessity, in for-
eign parts, and by degrees came to be entered into by the owners of the ship and cargo
for more general purposes. Q. J. Priv. lib. 8, c. 15, De Contractu qui dicitur,
Bodemery. The same great jurist also states in his Q. J. Pub. c. 19, p. 151, of Du
Ponceaw’s translation, that the lender is entitled to the benefit of his security, even if
the moneys advanced be misapplied by the master, and not laid out in the refitting the
ship. This, however, must be understood of a bond fide case, where there is no fraud
on the part of the lender, nor collusion between him and the master. Roccus lays
down the following rules on this subject: ““Verum adverte, quia quatuor requiruntur,
ut dominus navis teneatur ad restitutionem pecunie minutuate. Primwm, ut causa
it vera, et in illam causam pecunia sit versa, licet precise creditor non teneatur habere
euram, ut in illam causam pecunia expendatur. Secundo, guod mutuans sciat magis-
trum ad id esse propositum. Tertio, ut non plus mutuetur, quam sit navi necessarium
dicte rofectioni, vel cause.  Quarto,ut in eo loco comparari possint resille necessarie,
wbi mutuum fuit factwm.” He adds, that if the master deceive the lender, either in
the repairs, or the price of the articles purchased, the owner is responsible, and also
for money borrowed to repay other moneys advanced to refit the ship; nor is he dis-
charged, even if the master converts the money to his own use. Notdbilia de Nav. et
Naut. note 23, 24. The Consolato del Mare recognises the power of the master to bind
the owners in this manner, excepting in cases of frand and misconduct, ¢. 245. By the
ancient law of France, the master might hypothecate the ship, when abroad, with the
consent of the mate and pilot, who were required to certify upon the ship’s journal,
the necessity of the loan, and its application.  Ordonnance de la Marine, liv. 2, tit. 1,
du Capitaine, art. 19. Usage also required that a proces verbal of the transaction
should be copied from the journal, and signed by the parties, whose consent was nec-
essary. But Valin informs us, that these formalities were merely required in order to
disculpate the master; that they were not of the essence of the contract, and the
omission of them did not invalidate the security of the lender, who was not obliged to
prove that the sums advanced had been appropriated to the use of the vessel; and he
#1117 Cites a sentence of *the tribunal at Marseilles, of the 9th of August 1748, in

* support of his exposition, which decision (he states) is founded upon the first
law, § 9, Dig. de exercitoria actione. He remarks, that Loccenius, de Jure Maritimo,
lib. 8, c. 8, n. 7 and 8, Vinnius in Peckium, fol. 183, n. A ; and Casaregis, Disc. 71,
n. 15, 83 and 34, hold, that the lender should prove the necessity of the loan, in order
to prevent ship-owners from being the victims of the frauds and malversations of
masters. But Valin alleges, that this rule has been rejected, by the usage of trade, as
too refined and subtle; and that, to enable the lender to enforce his claim, it is sufficient
to show that he had acted with good faith; that is to say, that there is no proof or
sufficient presumption of collusion between him and the master. Valin sur 7’ Ordon-
nance, tom. 1, p. 442. See also Pothier, de Pret a la Grosse, n. 52. In the new
Commercial Code of France, the further precaution is added, of requiring that the
master should obtain the consent of a tribunal of commerce, or justice of the peace, if
the loan be made in France; if abroad, by the French cousul, or if there be no consul,
by the magistrate of the place. Code de Commerce, liv. 2, tit. 4, Du Capitaine, art.
234. This amendment to the ancient law was made upon the suggestion of the tribunal
and chamber of commerce of Caen, who remarked, in their observations upon the
original plan of the code, that it but too often happened, that ship-masters, in the
course of their voyage, put into port upon the most frivolous pretexts, and incurred
expenses ruinous to the owners: which required the interposition of judicial author-
ities, who would certainly authorize no other expenses than those really urgent and
necessary to the prosecution of the voyage. Esprit du Code de Commerce, par J.
G. Locre, tom. 3, p. 112.
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¥The Venus: Japemerowsky, Claimant.

Prize.
A case of further proof.

ArpEAL from the decree of the Circuit Court for the district of Georgia.
This ship having taken in a cargo, at London, proceeded to Portsmouth,
and from thence, on the 12th of April, 1814, sailed for St. Bartholomews,
under convoy of a British ship of war. From St. Bartholomews, she sailed
for the Havana, but on her passage thither, was captured and sent into the
island of St. Thomas, for adjudication, by a British cruiser. Upon being
released from this detention, she abandoned her destination for the Havana,
and was proceeding to Amelia Island, when she was captured by the flotilla
under the command of Commodore Campbell, and sent into the port of
Savannah, where the vessel and cargo were libelled as prize. The ship was
restored by consent, in the court below, as Russian property ; the cargo was
condemned as prize of war, and an appeal entered from that sentence by
the claimant.

The proofs of property consisted : 1. Of a recitalin a power of attorney,
from one Jones, the alleged agent, in London, of the claimant (who was
stated to be a Russian merchant, domiciled at St. Petersburgh) to Mr.
Diamond, the supercargo. 2. A certificate of property from the Russian
counsul-general, in *London. 3. The testimony of Mr. Diamond, and
other witnesses, taken in preparatorio, expressing their belief that
the property was as claimed.

[*113

Charlton, for the appellant and claimant, offered to read affidavits in the
nature of further proof. -

Story, J.—Until the cause is heard, further proof cannot be admitted.

MarsuarL, Ch. J.—If, upon the opening, it appears to be a case for
further proof, then it may be admitted ¢nstanter, unless, indeed, the court
should be of the opinion, that the captors ought to be allowed to produce
further proof also. The cause is before us, as if in the inferior court.

Charlton.—We contend, that it is a case entitled to further proof, and
that there is no circumstance of fraud or mala fides to preclude it.

The Attorney- General, contrd.—It is incumbent upon the claimant, to
make out his title by competent testimony, according to the rules of the
prize court ; and if the court should be of opinion, that the property does
not belong as claimed, the captors will be entitled to condemnation, without
specifically proving to whom it does belong. Z%e Odin, 1 Rob. 227 ; The
Neptunus, 3 Ibid. 68. The recital in the power from Jones to Diamond, can-
not be sufficient to show the interest of Mr. Jademerowsky. *The
recital in a deed binds only the parties, and those claiming under it :
we are entitled to the production of the original power, duly authenticated.
The Argo, 1 Rob. 133. The certificate of the Russian counsul-general is
no proof of the real property. Z7he Endraught,1 Rob. 19. The failure on
the part of the supercargo to testify, positively, as to the property, is, in
the prize court, always held strongly against the title of the claimant. 7%e
Neptunus, 3 Rob. 68. The cargo was purchased and loaded in a British
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port, and the ship had an alternative destination to a British colony. The
voyage is different from that authorized in the original power from Mr.
Jademerowsky to Jones ; and therefore, such power either never existed, or
it is falsified by the evidence, and must be repudiated by the court.

Pinkney, in reply, agreed, that in a suspicious case, restitution could not
be demanded upon the original evidence ; but thisisa case of further proof,
and there is no evidence of fraud, or unneutral eonduct, to preclude it.
The documentary evidence expresses neutral account and risk. By the law
of nations, the papers must be supported by the examinations in prepara-
torio; but there is no determination which warrants the position, that the
supercargo must swear to anything more tkan beligf. Ieis, in this respect,
in the same predicament with the master. In both cases, it is matter, not
of positive knowledge, but of inference from the circumstances which
#1157 *come to his knowledge. The consular certificate is a part of the

2l ship’s papers, and, as such, is necessarily a part of the documentary
evidence in the cause. The recital of the procuration is said not to be
admissible at common law ; but this court is now sitting as a court of prize.

March 2d, 1816.—The cause was this day ordered to further proof, on

the part of the captors and claimants.
Further proof ordered.

Prestox 9. BROWDER.
Land law of North Carolina.

The act of assembly of North Carolina, of November 1777, establishing offices for receiving entries
of claims for lands in the several counties of the state, did not authorize entries for lands within
the Indian boundary, as defined by the treaty of the Long Island of Holston, of the 20th of
July 1777. The act of April 1778, is a legislative declaration explaining and amending the
former act, and no title is acquired by an entry contrary to these laws.

Error to the Circuit Court for the district of East Tennessee. This was
an action of ejectment, commenced by the plaintiff in error, in that court.
On the trial of the cause, the plaintiff produced and read in evidence an
*116] entry made on the 25th of February *1778, in the name of Ephraim

Dunlap, for 400 acres of land in the point between Tennessee and
Holston rivers. Also a grant to said Dunlap, issued in virtue of, and
fonnded upon, said entry, under the great seal of the state of North Caro-
lina, dated the 20th of July 1793 ; which grant was duly registered. The
plaintiff also produced and read in evidence, a deed of conveyance, with the
certificates of probate and registration indorsed, from Dunlap, the grantee,
to John Rhea. Also a deed of conveyance from said Rhea to the lessor of
the plaintiff.

It was also proved, that the land lies within the boundaries of what was
the state of North Carolina, at the time of making said entry, and within
the county of Washington ; likewise, within the territory ceded by the state
of North Carolina to the United States, in 1789, and within the now county
of Blount, in the district of Ifast Tennessee ; that it lies on the south side of
Holston river, and between Big Pigeon and Tennessee river, and west of a
line described in the 5th section of the act of the general assembly of North
Carolina, passed in April 1778, ch. 3. Also, within the tract of country
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secured to the Indians in 1791, by the treaty of Holston, and that the Indian
title thereto was relinquished in 1798, by the treaty of Tellico.

The defendant produced and gave in evidence, a grant from the state of
Tennessee to himself, made out and authenticated in the manner prescribed
by the laws of Tennessee, and dated the 18th of May 1810, which covers
and includes the whole of the land in his possession, and for which this suit
was brought.

The *plaintiff, by his counsel, moved the court to charge and [*117
instruct the jury, “ that an entry was actually made with the entry- *
taker of Washington county, within which the land lay ; that the entry was
evidence that the consideration-money was paid as required by law ; that
paying the consideration-money, and making the entry, created a contract
between the state of North Carolina and the said Dunlap, which vested
a right in him to the land in dispute, and that it was not in the power of the
legislature, at a subsequent period, to destroy the right thus vested, or
rescind said contract, without the consent of the said Dunlap. That having
the same land afterwards surveyed and granted, in the manner prescribed
by the laws of North Carolina, vested in the said Dunlap and his heirs,
a complete title, both at law and in equity ; and that the conveyance from
Dunlap to Rhea, and from Rhea to the lessor of the plaintiff, vested a com-
plete legal title in him, and, therefore, he was entitled to a verdiect.”

Which charge and instruction, the court refused to give to the jury ; but
on the contrary, charged and instructed them, “that the said entry and
grant were both null and void, and vested no title whatever in the said
Dunlap, because, at the time of making said entry, and obtaining said grant,
the land included therein lay in a part of the country where the laws of
North Carolina had not authorized their officers to permit lands to be
entered, or to issue grants therefor; and although the entry and grant
might have been made in the form required *by law, yet no interest r#118
whatever passed from the state of North Carolina to Dunlap thereby, *
and therefore, they ought to find a verdict for the defendant.” A verdict
was rendered accordingly, and a judgment pronounced thereon. To which
charge and instruction, the plaintiff’s counsel excepted, and the cause was
brought into this court by writ of error.

Zey, for the plaintiff in error.—The question in this cause turns upon
the validity of an act of assembly of North Carolina, of April 1778,
repealing a former act of November 1777, c. 1, § 8, under which the plain-
tiff’s entry was authorized. It is an ex post facto law, which the state is
incompetent to pass ; its own courts have decided, that a law, depriving a
university of its lands, was unconstitutional and void. Zrustees of the
University v. Foy, 2 Hayw. 310. This court has determined, that a law
in the nature of a convention or contract, cannot be so repealed as to divest
rights of property previously acquired under it. Fletcher v. Peck, 6 Cr. 87.
As to the Indian title, the usufruct only of this waste land was reserved to
them ; and the legislature might grant lands, subject to the extinguishment
of their title to the domain of property. This was a mere temporary
arrangement, and the title of the natives was extinguished by the treaty of
Tellico. There was, therefore, nothing to prevent an entry of lands any-
where within the territorial limits of North Carolina.
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* Pickens and Jones, contra.—1. The correct mode of ascertaining
the nature and effect of the contract (as it has been called) between the
state and the plaintiffs, is by a reference to the plain interpretation of
the act of 1777, connected with the local history of that period, and the
circumstances of the entry. The law provides, that entries may be made in
the several counties of the state, of all lands therein, not previously granted,
and which shall have accrued to the state by treaty or conquest ; most man-
ifestly implying the necessity of a previous extinguishment of the Indian
title. By the treaty of the Long Island of Holston, of the 20th of July
1777, art. 5, a boundary between the Indians and the whites is defined ; and,
by art. 6, the Indians are guarantied against all intrusion, The whole
system of local laws establishes a police over the territory in question, with
the express view of preventing the natives from being disturbed in the
enjoyment of their rights. In 1778, finding that individuals, in the situation
of the plaintiff, either wilfully or through mistake, had made entries within
the Indian reservation, the legislature passed an act recognising the limits
fixed by the treaty of the year preceding, prohibiting future entries, and
avoiding those already made within those limits.

2. But, supposing the entry to have been valid as a claim, or right of
pre-emption, against other citizens, it was not lawfully consummated by a
subsequent survey and patent. Is the entry of such stern, unbending
authority, as, by relation back, to dispense with the necessity of subsequent
*120] steps? Certainly not. By the act of 1783, the Indian *boundary

"7 was changed, in conformity with the treaty of Hopewell, and the
issuing of grants for lands within the reservation was prohibited. The land
in question continued by that treaty, and by a subsequent treaty, made in
1791, between the United States and the Cherokees, within the limits of the
latter. The survey and grant were made in opposition to all these treaties
and laws ; and in 1789, North Carolina ceded to the United States this
territory, in which the state of Tennessee was erected. In 1791, the treaty
of Holston once more guarantied the Indians against intrusion. So that the
plaintiff’s counsel has to bear up, not only against the municipal laws of the

country, but against the most solemn pacts and conventions. Fletcher v.
Peck, 6 Cr. 87. '

Key, in reply.—The plaintiff’s right, commenced by a valid entry, could
never be impaired by subsequent laws and treaties. The primitive Indian
title was merely subordinate, and subject to extinction. If, by the payment
of the fees upon his entry, the plaintiff acquired an incipient right, under
the law then in force, it cannot be affected by any subsequent act. His
grant is dated 1793, and a presumption thence arises, that he had complied
with all preceding requisites. The cession of 1789 contains a reservation for
perfecting titles where entries had been made. The act of 1778 shows, that
the former law had allowed and countenanced entries in Washington county ;
*1911 it is not a declaratory, but a repealing *statute, showing that the first
1 Jaw had not been mistaken nor misconstrued.

Tovp, J., delivered the opinion of the court, and after stating the facts,
proceeded as follows :—The question now to be decided by the court is,
whether the charge and instructions required by the plaintiff’s counsel
ought to have been given, and whether the one given was correct ?
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In the construction of the statutory or local laws of a state, it is fre-
quently necessary to recur to the history and situation of the country, in
order to ascertain the reason, as well as the meaning, of many of the pro-
visions in them, to enable a court to apply, with propriety, the different
rules for construing statutes.” It will be found, by a recurrence to the
history of North Carolina, at the time of passing this act, that she had, but
a short time before, shaken off her colonial government, and assumed a sov-
ereign independent one of her own choice; that during the colonial sys-
tem, by instructions and proclamations of the governor, the citizens were
restrained and prohibited from extending their settlements to the westward,
50 as to encroach on lands set apart for the Indian tribes; that these
encroachments had produced hostilities ; and that, on the 20th of July 1777,
a treaty of peace had been concluded at Fort Henry, on Holston river, near
the Long Island, between commissioners from the state of North Carolina
and the chiefs of that part of the Cherokee nation called the Overhill Indi-
ans; and that a boundary between the state and the said Indians was
*established. When the legislature of North Carolina were passing *199
the act of November 1777, establishing offices for receiving entries of [
claims for lands in the several counties within the state, it is improbable,
that the foregoing circumstances were not contemplated by them ; and
hence must have arisen the restriction in the act, as to lands ¢ which have
accrued, or shall acerue, to this state, by treaty or conquest.”

If this be not the ground or reason of the provision, it will be difficult
to find one on which it can operate. It may be asked, where was the land
which was to accrue by treaty or conquest, if not within the chartered
limits of that state? If it was in a foreign country, or from a sister state,
the restriction was unnecessary, because, in either case, it was not within
the limits of any county within that state, and of course, not subject to be
entered for. The restriction must apply, then, to lands within the chartered
limits of the state, which it contemplated would be acquired, by treaty or
conquest, from the Indian tribes, for none other can be imagined. It is
not to be presumed, that the legislature intended, so shortly after making
the treaty, to violate it, by permitting entries to be made west of the line
fixed by the treaty. F¥rom the preamble of the act, as well as other parts
of it, it is clearly discernable, that the legislature intended ¢ to parcel out
their vacant lands to industrious people, for the settlement thereof, and
increasing the strength and number of the people of the country, and afford-
ing a comfortable and easy subsistence for families.” Would these objects
be attained, by permitting settlements *encroaching on the lands _, 33
lately set apart, by treaty, for the use of the Indian tribes? by pro- [*42
voking hostilities with these tribes, and diminishing the strength of the
country by a cruel, unnecessary and unprofitable warfare with them ?
Surely not. However broad and extensive the words of the act may be,
authorizing the entry-takers of any county to receive claims for any lands lying
n such county, under certain restrictions, yet, from the whole extent of the
act, the legislative intention, to prohibit and restrict entries from being made
on lands reserved for Indian tribes, may be discerned. ~And this construc-
tion is fortified and supported by the act of April 1778, passed to amend

! Aldridge ». Williams, 3 How. 24 ; United States . Union Pacific Railroad Co., 91 U. 8. 79.
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and explain the act of November 1777 ; the 5th section of which expressly
forbids the entering or surveying any lands within the Indian hunting-
grounds, recognises the western boundary as fixed by the above-mentioned
treaty, and declares void all entries and surveys which have been, or shall
thereafter be made within the Indian boundary.

It is objected, that the act of April 1778, so far as it relates to entries
made before its passage, is unconstitutional and void. If the reasoning in
the previous part of this opinion be correct, that objection is not well
founded. That reasoning is founded upon the act of 1777, and the history
and situation of the country at that time. The act of 1778, is referred to,
as a legislative declaration, explaining and amending the act of 1777, It is
*124] argued, that there is no recital in the act of 1778, declaring, that the

“*1 act of 1777 had been misconstrued *or mistaken by the citizens of
the state ; or that entries had been made on lands, contrary to the meaning
and intention of that act ; and that the 5th section is an exercise of legisla-
tive will, declaring null and void rights which had been acquired under a
previous law. Although the legislature may not have made the recital and
declaration in the precise terms mentioned, nor used the most appropriate
expressions to communicate their meaning, yet it will be seen, by a careful
perusal of the act, that they profess to explain, as well as to amend, the act
of 17717,

Upon a full review of all the acts of the legislature of North Carolina,
respecting the manner of appropriating their vacant lands, and construing
them in pari materia, there is a uniform intention manifested, to prohibit
and restrict entries from being made on lands included within the Indian
boundaries. Therefore, this court unanimously affirms the decision of the
circuit court, with costs.

Judgment affirmed.

*125] *The ASTREA.
Prize.— Re-capture.

An enemy’s vessel was captured by a privateer, re-captured by another enemy’s vessel, and again
re-captured by another privateer, and brought in for adjudication. It was held, that the prize
vested in the last captor; an interest acquired in war, by possession, is divested by the loss of
possession.

Arpr:L from the Circuit Court for the district of Georgia. This was an
enemy’s vessel, captured by the privateer Ultor, in sight of Surinam, on the
17th of May 1813 ; and on the 13th of June 1813, re-captured by an enemy’s
vessel of war, about twa leagues from the coast of Georgia, and on the same
day, re-captured by the privateer Midas, and brought into the port of
Savannah, for adjudication. The prize was adjudged to the last captors, by
the decree of the court below, from which the first captors appealed to this
court,

Charlton, for the appellants, contended, that the prize interest vested in
the first captors. He argued, that the opinions of eminent civilians, and
the practice of the continental nations of Rurope, ought to prevail, rather
than the decisions of the British courts of prize ; which last are founded on
reasons of commercial and naval policy, peculiar to England. Sir
WicLiam Scorr himself admitted, that there is no *general rule. 2%¢
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Santa Cruz, 1 Rob. 50, but adopted the rule of condemnation, as most con-
venient for his own country ; because, by protracting the period for the
divesture of British interests, it places the property of British subjects upon
a better and more secure footing than the rule adopted by any other nation.
It gives a wider range to the jus postliminii, and enlarges the probability of
re-capture ; a probability, which is converted almost into a certainty, by
the maritime strength of Great Britain. Other nations, not having the same
means of giving protection and sectrity to captors, have adopted rules re-
quiring a less firm and shorter possession, in order to divest the property.
These rules are, 1st. That of immediate possession. 2d. That of pernocta-
tion and twenty-four hours’ possession. 3. The bringing infra presidia.
‘Wheaton on Captures, ¢. 8, §§ 14, 15, 17, 18. The first is held sufficient by
Azuni (2 Azuni 236), and though his own opinion is entitled to but little
weight, it deserves consideration how far he is supported by authorities. It
is the maxim of the civil law, that things taken from the enemy immediately
become the property of the captors. Quew ex hostibus capientur statim
capientium fiunt. Grotius and Vattel are guilty of great inconsistencies in
expounding the rule in question. Burlamaqui is clear and explicit, that
mere possession immediately vests a title. Burlam. Nat. and Pol. Law,
222. Bynkershoek does not require a sentence of condemnation; ... __
*and he enumerates “fleets ” among the prwsidia, under the protec- [ S
tion of which the thing taken may be considered as safe (Bynk. Q. J. Pub.
¢. 3, p. 29, of Du Ponceau’s translation) ; so that a bringing into the terri-
torial limits is not indispensable, because the fleet into which the captor
brings his prize may be remote from the coasts of his country. It results,
then, that the loss of the spes recuperandt is the true foundation of the rule
established by jurists : it is this which consummates the title of the captors,
and destroys the jus postliminii of the law of nations ; it is the municipal
code of England alone which requires a sentence of condemnation to per-
fect the title.

2. But, supposing the jus postliminiz still to continue, it is a right to be
asserted by the subjects of the state from whom the property has been cap-
tured. DBut is it competent for one citizen of the belligerent state to divest
another of the incipient inchoate title he had acquired by the first capture?
The re-capture by the enemy might, indeed, enable the original owner to
reclaim his property ; if a sentence of condemnation be necessary, it might
affect the title of a neutral purchaser ; but the jus postliménii can have no
operation as between the first and second captor.

Harper, contra, was stopped by the court.

March 4th, 1816. Marsuarr, Ch. J.—An interest acquired by posses-
sion, is divested by the loss of possession, from the very nature of a title
acquired in war. The law of *our own country, as to salvage, settles
the question, and the case of Z%e Adventure, 8 Cr. 221,() is directly re128
in point and conclusive.

Sentence of the cireuit court affirmed.

() This was the case of a British ship, captured by two French frigates, and, after
a part of the cargo was taken out, presented to the libellants in the cause, citizens of
the United States (then neutral), whose vessel the frigates had before taken and burnt;
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by whom she was navigated into a port of this country, and pending the suit instituted
by them, war was declared between the United States and Great Britain. A question
arose, whether this was a case of salvage? Mr. Justice Jornsox, by whom the opinion
of the court was delivered, stated, that *the fact of the gift was established by a writ-
ing under the hand of the commander of the squadron of frigates, in these words, Je
donne aw capitaine, &c., in the language of an unqualified donation, inter vives. In
this case, the most natural mode of acquiring a definite idea of the rights of the parties
in the subject-matter, will be, to follow it through the successive changes of circum-
stances, by which the nature and extent of those rights were affected—the capture, the
donation, the arrival in the neutral country, and the subsequent state of war. As
between belligerents, capture, undoubtedly, produces a complete divesture of property.
Nothing remains to the original proprietor but a mere scintilla juris, the spes recuper-
andi. The modern and enlightened practice of nations has subjected all such captures
to the scrutiny of judicial tribunals, as the only practical means of furnishing docu-
mentary evidence to accompany vessels that have been captured, for the purpose of
proving that the seizure was the act of sovereign authority, and not of mere individual
outrage. In the case of a purchase made by a neutral, Great Britain demands the pro-
duction of such documentary evidence, issuing from a court of competent authority, or
will dispossess the purchaser of a ship originally British. 7%e Flad Oyen, 1 Rob. 135.
Upon the donation, therefore, whatever right might, in the abstract, have existed in
the captor, the donee could acquire no more than what was consistent with his neutral
character to take. He could be in no better situation than a prize-master, navigating
#1907 the prize, in pursuance of orders from his commander. *The vessel remained

1 liable to British re-capture, on the whole voyage: and on her arrival in a

neutral territory, the donee sunk into a mere bailee for the British claimant, with
those rights over the thing in possession which the municipal law (civil and common)
gives for care and labor bestowed upon it. The question then recurs, is this a case

of salvage? On the negative of the proposition, it was contended, that it is a case of
forfeiture, under the municipal law, and therefore, not a case of salvage, as against the
United States ; that it was an unneutral act to assist the French belligerent in bringing
the vessel infra presidie, or into any situation where the rights of capture would
cease ; and therefore, not a case of salvage, as against the British claimant. But the
court entertains an opinion unfavorable to both those objections. This could not have
been a case within the view of the legislature, when passing the non-importation act of
March 1809. The ship was the plank on which the shipwrecked mariners reached the
shore; but to have cast into the sea the cargo, the property of a belligerent, would have
been to do him an injury, by taking away the chance of recovery, subject to which they
took it into their possession. Besides, bringing it into the United States, does not
necessarily presuppose a violation of the non-importation laws. If it came within the
description of property cast casually on our shores, as the court is of opinion it did, legal
provision existed for disposing of it, in such a manner as would comport with the policy
of those laws. At last, they could but deliver it up to the hands of the government,
to be re-shipped by the British claimants, or otherwise appropriated under the sanction
of judicial process. And such was the course that they pursued. Far from attempt-
ing any violation of the laws of the country, upon their arrival, they delivered it up to
the custody of the laws, and left it to be disposed of under judicial authority. The
case has no feature of illegal importation, and cannot possibly have imputed to it the
violation of municipal law. As to the question arising on the interest of the British
claimants, it will, at this time (war having supervened), be a sufficient answer, that
they who have no rights in this court cannot urge a violation of their rights against the
libellants. But there is still a much more satisfactory answer. To have attempted to -
carry the vessel infra presidia of the enemy, would, unless it could have been excused,
on the ground of necessity, have been an unneutral act. But where every exertion is
made to bring it into a place of safety, in which the original right of the captured

would be revived, and might be asserted, instead of aiding his enemy, it is doing

an act exclusively resulting to the benefit of the British claimant.” A salvage *of
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Land-law of Kentucky.

The law of Kentucky requires, in the location of warrants for land, some general description,
designating the place where the particular object is to be found, and a description of the par-
ticular object itself.

The general description must be such as will enable a person intending to locate the adjacent
residuwum, and using reasonable care and diligence, to find the object mentioned in that partic-
ular place, and avoid the land already located ; if the description will fit another place better,
or equally well, it is defective.

“The Hunter’s trace, leading from Bryant’s station over to the waters of Hinkston, on the divid-
ing ridge between the waters of Hinkston and the waters of Elkhorn,” is a defective deserip-
tion, and will not sustain the entry.

"AprpeaL from a decree in chancery in the Circuit Court of Kentucky.
This cause was argued by Hughes and Zalbot, for the appellants, and
Hardin, for the respondents. It was, principally, a question of fact, arising
under the local laws of real property in Kentucky, for an outline of which
the general reader is referred to the Appendix, note 1, where *will be r*131
found an exposition of the elementary principles applicable to this L ™
class of causes.

March 5th, 1816. MarsuaLr, Ch. J., delivered the opinion of the court,
as follows :—This is an appeal from a decree of the circuit court of Ken-
tucky, by which the plaintiff’s bill was dismissed. The object of the suit
is to enjoin the proceedings of the defendant at law, and to obtain from him
a conveyance for so much of the land contained in his patent, as interferes
with the entry and survey made by the plaintiff.

The plaintiff claims by virtue of an entry, made on the 17th of January
1784, the material part of which is set forth in the bill in these words:
“Richard Masterson enters 22,277 and a half acres of land, on treasury
warrant No. 19,455, to be laid off in a parallelogram, twice as long as wide,
to include a mulberry tree marked thus, ‘F,” and two hickories, with four
chops in each, to include the said three marked trees, near the centre thereof ;
the said trees standing near the Hunter’s trace, leading from Bryant’s station
over to the waters of Hinkston, on the dividing ridge between the waters of
Hinkston and the waters of Elkhorn.” This entry has been surveyed, he
states, according to location, and that part of it which covers the land in
controversy has been assigned to him. The validity of this entry consti-
tutes the most essential point in the present controversy. If it cannot be
sustained, there is an end to the plaintiff’s title ; *if it can, other points
arise in the case, which must be decided.

This question depends on the construction of that clause in the land-law
which requires that warrants shall be located so specially and precisely, as
that others may be enabled, with certainty, to locate other warrants on the
adjacent residuum. In the construction of an act so interesting to the peo-

[*132

one-half was allowed by the court, and as to the residue, it was determined, that it
must stand on the same footing with other property found within the territory at the
declaration of war, and might be claimed, upon the termination of war, unless pre-
viously confiscated by the sovereign power. The court, therefore, made such order
respecting it, as would preserve it, subject to the will of the court, to be disposed of as
future circumstances might render proper.
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ple of Kentucky, it is of vital importance, that principles be adhered to,
with care, and that as much uniformity as is practicable be observed in
judicial decisions. This court has ever sought, with solicitude, for the true
spirit of the law, as settled in the state tribunals; and has conformed its
judgments to the rules of those tribunals, whenever it has been able to find
them established.

In the cases which have been, on different occasions, examined, that
absolute certainty which would remove every doubt from the mind of a sub-
sequent locator, appears never to have been required. The courts of Ken-
tucky have viewed locations with that indulgence which the state of the
country, and the general character of those who first explored and settled
it, would seem to justify ; and have required only that reasonable certainty
which was attainable in such a country, and might be expected from such
men as were necessarily employed. The effort has been to sustain, rather
than to avoid entries ; and although the motives which led to this course of
adjudication are inapplicable to late entries, made on land supposed to be
*133] previously appropriated, yet it is not understood, that different rules

of construction *have ever been applied to entries of different dates.

By these rules, a certainty to a common intent, a description which will
not mislead a subsequent locator, which will conduct him, if he uses reason-
able care and diligence, to the place where the objects are to be found, will
satisfy the law, and sustain the entry ; but such a certainty must exist, or
the entry cannot be sustained. A location usually consists of some ‘general
description, which designates the place in which the particular object is to
be found, and of a description of the particular object itself. The general
description must be such as would enable a man intending to locate the
adjacent residuum, by making those inquiries which would be in his power,
and which he would naturally make, to know the place in which he was
to search for the particular or locative call, so nearly, that, by a reasonable
gearch, he might find the object mentioned in that particular or locative call,
and avoid the land located. If the description will fit a different place bet-
ter, or equally well, it is too defective, because, if it does not mislead the
subsequent locator, it leaves him in doubt where to search.

The general description in this case is, “ the Hunter’s trace, leading from
Bryant’s station over to the waters of Hinkston, on the dividing ridge
between the waters of Hinkston and the waters of Elkhorn.” Will this
description designate the place in which the trees called for in the location
w12y are to be found? *Bryant’s station is a fixed place of public noto-

134] O 3. A ] .

riety. 1If is on the great road leading from Lexington to Limestone,
on the Ohio, which road crosses the dividing ridge between the waters of
Elkhorn and Licking, which is the ridge mentioned in Masterson’s entry.
This road had been travelled by hunters, but seems to have been known by
the name of the Blue Lick, or Buffalo trace, and not by the name of  the
Hunter’s trace. A trace which was, at that time, called the Hunter’s trace,
leaves this great road, at Bryant’s station, and proceeds in a direction west
of north, until it crosses North Elkhorn, where it divides : the left-hand, or
more western trace, after entering a road leading from Lexington to Rid-
dle’s station, on Licking, or that branch of Licking called Hinkston, crosses
the dividing ridge, about the head-waters of a creek now called Townsend,
which empties into the stream, running by Riddle’s station, a little above
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that station. This creek was, in the year 1784, known by the name of
Hinkston creek, or, perhaps, Iinkston’s mill creek. The right, or more
eastern fork, again divides, nearly two miles before it reaches the dividing
ridge. Kach of these traces crosses the dividing ridge to the head-waters
of Cooper’s run, which empties into Stoner’s fork. The more eastern of
them crosses Stoner’s fork, and passing Mastin’s station, terminates very
near that place. Cooper’s run empties into Stoner’s fork, which either
empties into Hinkston, and then passing by Riddle’s station, empties into
Licking ; or, uniting with Hinkston, forms the *south fork of Licking,
and passes Riddle’s station, with that name. The river, from the
junction between Stoner and Hinkston, seems to have been known both by
the name of the South Fork and of Hinkston’s Fork.

All these traces were, in fact, hunters’ traces ; but each of them, except
that leading to Mastin’s station, was distinguished by some name peculiar
to itself, generally, by the station or place to which it led, as Riddle’s trace,
the Blue Lick trace, &c.; and no one of them, except that leading to Mas-
tin’s, was notoriously and pre-eminently called *the Hunter’s trace.” There
is some testimony that this was also known by the name of Mastin’s trace ;
but the great mass of testimony in the cause proves, incontrovertibly, that
this trace was known and distinguished, generally, by the peculiar appella-
tion of “the Hunter’s trace.” It is on this trace that the location was made.
The Hunter’s trace, then, used in such a manner as to satisfy those inter-
ested in the inquiry, that it was intended to be employed as the name of some
particular trace, would have been considered as designating the trace lead-
ing from Bryant’s to Mastin’s station, and would have been sufficient to
show that the lands located by Masterson were on that trace. Had no fur-
ther description of it been attempted, but the trees called for had been said
to stand on “ the Hunter’s trace,” where it crosses the dividing ridge be-
tween the waters of Hinkston and Elkhorn, it would have been clear, that
the trace was referred to by its name of greatest notoriety, by a name [*136
*which no other trace received ; and, both the trace and the part of !
the trace where the objects specially called for must be found, would have
been designated with sufficient certainty. There is no evidence in this cause,
nor is the court apprised that any other trace, distinguished as ¢ the Hunt-
er’s trace,” led from any other place than Bryant’s station, over the dividing
ridge between the waters of Elkhorn and Hinkston, and consequently, a
reference to this trace, by its name, was all that was necessary for its desig-
nation, and would have designated it most unequivocally.

But a further description has been attempted, and this has produced the
difficulty felt in deciding this cause. It will not be pretended, that the loca-
tor was confined to this reference to the name, or might not add to the de-
scription, and make it more minute ; but if, in doing so, he has destroyed its
certainty, if be has created doubts with respect to the trace intended, which
may mislead subsequent locators, the validity of his location becomes ques-
tionable. The words added to “the Hunter’s trace” are, « leading from
Bryant’s station over to the waters of Hinkston.” These words are not
unmeaning, nor does the court feel itself authorized to reject them as sur-
plusage ; nor do they form any part of the name of the trace. Why, then,
are they introduced ? Subsequent locators might consider them as explan-
atory of the words “the Hunter’s trace.” If they are so explanatory, there
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is, certainly, much plausibility afforded to the conclusion, that the locator
*13771 did not *mean to refer to the trace by its name ; for if such was his
J . . .

intention (there being no other trace of the same name), a further
description would be unnecessary, and a more particular description would
be impossible. Perplexity and confusion may be introduced, but an object
cannot be rendered more certain than by bestowing on it its particular and
appropriate name, if that name be one of general notoriety. The court
felt the force of the argument, that “the Hunter’s trace,” leading from
Bryant’s station over to the waters of Hinkston, might be understood in the
same sense with the words ¢ the Hunter’s trace,” or “that Hunter’s trace
which leads from Bryant’s station over to the waters of Hinkston.” TUnder-
stood in that sense, the additional and explanatory part of the description
might be considered as its essential part, and might control the words ¢ the
Hunter’s trace,” which, connected as they are in this description, are not
incapable of application to other hunter’s traces, though not usually desig-
nated by that particular name. If this were to be received as the true
construction, there are so many other traces leading across this dividing
ridge, from Bryant’s station to the waters of Hinkston, that all pretension
to certainty, in this location, must be surrendered.

On this part of the case, the court has felt considerable difficulty ; and it
is not without hesitation, that it has finally adopted the opinion, that ¢ the
Hunter’s trace ” is to be considered as referred to by its name ; and that the
additional words, “leading from Bryant’s station over to the waters of
*138] Hinkston,” *are merely an affirmation that ¢ the Hunter’s trace”
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