*25 SUPREME COURT [Feby

#*The MarY AnD Susan: G. & H. Van Wacenzn, Claimants.

Capture as prize of war.

Goods, the property of merchants actuallv domiciled in the enemy’s country at the breaking out
of a war, are subject to capture and confiscation as prize.

The fact, that the commander of a private armed vessel was an alien enemy, at the time of the
capture made by him, does not invalidate such capture.

The President’s instructions of the 26th August 1812, prohibiting the interruption of vessels
coming from Great Britain, in consequence of the supposed repeal of the British orders in
council, must have been actually known to the commanders of vessels of war, at or before the
seizure, in order to invalidate captures made contrary to the letter and spirit of the instruc-
tions.

AprprAL from the Circuit Court for the district of New York. The goods
in question were part of the cargo of the ship Mary and Susan, a merchant
vessel of the United States, which was captured, on the 3d of September
1812, by the Tickler,a private armed vessel of the United States. The cargo
was libelled as prize of war ; this portion was claimed by Messrs G. & H.
Van Wagenen, and condemned in the district court. In the circuit court,
this sentence was reversed, and restitution to the claimants was ordered ;
from which decree, the captors appealed to this court.

The cause having been heard in both the courts below, on the documen-
#0671 tary evidence found on board, the original order for the goods did

6] not appear. That they were shipped in consequence of *orders, was
PR YaW e q )
however, sufficiently proved, by the letters addressed to the claimants, and
the other papers which accompanied them. ., These were, 1. An invoice
headed in the words following :

“ Birmingham, 8th July 1812 : say, 15th March 1811.
“Invoice of fourteen casks and four baskets of hardware, bought by

beyond a reasonable doubt. 2d. If the evidence of the claimants be clear and precisely
in point, not to indulge in vague and indeterminate suspicions, but to pronounce an
acquittal, unless that evidence be clouded with incredibility, or encountered by strong
presumptions of mala fides, from the other circumstances of the case.” He also alludes
to the absence of documentary evidence to support the defence set up by the clamants,
as affording an example of the application of these rules, as well as of another rule
equally important. ‘‘ What strikes me as decisive against the defence, is the entire
absence of all documents respecting the cargo. Bills of lading, letters of advice, or
general orders must have existed. If the cargo had been destined for Boston only,
there would not have been so much difficulty. But the defence shows its destination
ultimately for Liverpool. Where, then, is the contract of affreightment, the bills of
lading, the letters of advice, and the correspondence of the shippers, or of Mr. P.
Grant? Can it be credible, that without any authority, the master, or part-owner of
the ship, should, on their own responsibility, have gone to Liverpool, without orders or
consignment? That from a mere vague knowledge of the wishes of the shippers, they
should place at imminent risk the whole property, without written authority to color
their proceedings? There must have been papers: they are not produced. The
affidavits of the shippers, of Mr. Grant, of the consignees in England, are not produced.
‘What must be the conclusion from this general silence ? It must be, that if produced,
they would not support the asserted defence. At least, such is the judgment that
both the common law and the admiralty law pronounces, in cases of suppression of
evidence.”!

! For a further decision in this case, see 1 Mason 149.
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Daniel Cross & Co., by order, and for account and risk, of G. & H. Van
Wagenen, merchants, New York, marked and numbered as per margin, and
forwarded on the 4th March 1811, to care of Martin, Hope & Thornley, Liv-
erpool, and by them afterwards transferred to the care of T. & W. Earle &
Co., of Liverpool; which goods are now the property of Messrs. Spooner,
Attwood & Co., bankers, of Birmingham, to whom you will please to remit
the amount of this invoice.”

And containing at the foot, after the enumeration of the articles and
their prices, in the usual form, the following charges:

Amount of invoice, £1041 0 11}
Commission, 5 percent. 52 1 0}

1093 2 O

Hreizhtiltopliiverpoeliriiai S St S Rs it £12 2118080
Entry and town dues........... 6 0
Cartage, porterage and cooperage............ 415 0
Bill¥oifladine.e ot ies 5. .. 3 6
Export duty, 4percent. ......... 40000000 . 40 4 0
Broker’s commission, forwarding. .......... AR LIE SRR ()

62 9 6
Commission, 5 per cent. . . . .....o.v.. S e RO 6

e 6512 0
Insurance on the Mary and Susan. Amount and
premium covered by £1300, at 24 guineas
per cent. and policy 78 shillings. ........ 38 0 6
Commission for effecting insurance at § per cent. 6 10 0

44 10 6
*Canal insurance to Liverpool, { per cent. =
GUET 041 JorT 1, 4 hatrardve, vl ZUAE, 1ues wvie SEvdll o et
Insurance| againstifire. £, SN S, D) et Lten 61, 15880
‘Warehouse rent in Liverpool. . . ............ 15 0 0
Twelve months’ interest on £1041 0 11§, at 5 per
cent...... ot ceeesees B2 1 0
e 79°0 o0

£1282 4 6

2. A bill of lading, in the usual form, stating that the goods were shipped
by Thomas & William Earle & Co., of Liverpool, to be delivered to the
claimants, or to their assigns, in New-York.

3. The two following letters :

. “Birmingham, 8th July 1812.
“Messrs. G. & H. Van Wagenen.

“ Gentlemen :—In consequence of the revocation of the British orders
in council, on the first day of August next, we have lost no time in shipping
the goods sent to Liverpool so long since, agreeable to your kind order.
They are in the Mary and Susan, a most beautiful new vessel, to sail in all
this week ; the freights are very-high, 70s. for measurement, to New-York,
and 80s. to Philadelphia, and at this moment nothing less will be taken.
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‘We, therefore, thought you would prefer to have the goods at this rate,
rather than wait for a reduction in the freight, which, we doubt not, will
soon take place. By the letter of our friends, Messrs. Spooner, Attwood &
Co., herewith, you will perceive the interruption to commerce has been an
inconvenience to us as young merchants ; but the unneighborly conduct of
the old house will only serve to prompt us to new exertion for our friends
in the States, for whose interest nothing shall be omitted within our power.
We shall certainly serve them as well, if not on better terms, than hereto-
fore. We will not be undersold. In afew days, we shall send Mr. Oakley,
for the use of our friends, a new and complete set of patterns, which, we
trust, will meet with their approbation. Mr. O., and Messrs. B. W. Rogers
& Co. will be able to give you more particulars respecting what has passed
on this side. The amount of invoice herewith to your debt is 8204 2s. 1d.,
which, agreeable to the letter of Messrs. Spooner, Attwood & Co., you will
#9817 please to remit to them, on arrival of the goods; *but hereafter

1 things will move in the usual channel. Waiting your further favors,
we remain, gentlemen, your most obedient servants,

Daxrer Cross & Co.”

“Birmingham, 9th July 1812,
““Messrs. G. & H. Van Wagerien, Merchants, New-York.
“ Gentlemen :—In consequence of the late unfortunate state of affairs
between this country and the United States of America, great inconvenience
and distress have naturally been experienced by the merchants and manu-

facturers here. Among others, our friends Messrs. Daniel Cross & Co.
have been considerably embarrassed, and have received great relief and
assistance from our house. We were induced to extend this assistance, as
bankers, from motives of friendship and regard, and under the hope that
the unnatural state of affairs between the two countries could not possibly
last long ; but as it was necessary that our assistance should be very con-
siderable, we thought it right to obtain from them an assignment of certain
quantities of goods, which they had provided on account of your house, and
of several others in the United States, previous to the 2d of February 1811,
‘We are thus introduced to your acquaintance, and we beg leave to send
you herewith an invoice of the goods which Messrs. Daniel Cross & Co.
had purchased for your account, and which are now forwarded to you,
requesting that you will remit the amount, 8207 2s. 2d., to us, at your earliest
convenience. We cannot conclude this letter, without expressing our satis-
faction at the services we have had the opportunity of rendering to Messrs.
Daniel Cross & Co., whom we consider to be persons of the greatest integ-
rity and knowledge of business, and without earnestly recommending them
to your future attention. We are convinced, that their late difficulties will
not at all affect their future proceedings, and that they will henceforth be
enabled to carry on their business in the same regular and punctual way as
they have formerly done ; and we cannot but flatter ourselves, that as the
orders in council are now revoked, and the British government has become
alive to the true interest of the British people, the natural relations between
the two countries will long continue, and that the connection between your
respectable house and Messrs. Daniel Cross & Co. will be productive of
permanent and mutual advantages. With best wishes for your prosperity
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and happiness, and that of your country, we, are, respectfully, gentlemen,
your obedient humble servants,

SeoonER, ArTwoop & Co.
Bankers, Birmingham.”
“Messrs. G. & H. Van Wagenen, Merchants, New-York.”

* Hoffman, for the appellants and captors.—1st. Probably, a deliv- 99
ery from Cross & Co. to the ship-master would have been, in contem- [
plation of law, a delivery to the claimants. But Attwood & Co. were
the shippers, between whom and the claimants there was no privity. There
is no proof that Cross & Co. ever accepted the order or commission sent to
them by the claimants. There was a sale and delivery of the goods from
Cross & Co., to Attwood & Co., and the order was executed by strangers to
the claimants. Could any action have been maintained by the claimants
against Attwood & Co.? None could have been maintained, even against
Cross & Co. DPossibly, if they had agreed to accept the commission, a
special action on the case might have been brougkt against them as factors.
But by the assignment of the bankers, they disabled themselves from exe-
cuting the order. The bankers did not acquire the mere lien ; they would
not have been secure, without the absolute dominion of property. They
were not obliged to ship, nor the claimants to receive ; both parties might,
or not, according to their interest. Suppose, the goods had been lost in
their transit, could Attwood & Co. have maintained an action for the price
against the consignees? I anticipate the unanimous answer of the court in
the negative. Suppose, the goods should be condemned as prize of war,
could the bankers recover against the claimants? No : neither in conse-
quence of a physical nor legal loss. The case of Dunham & Randolph
(Zhe Frances, 8 Cr. 354 ; 9 Ibid. 183), is conclusive of the present. Att-
wood & Co. *exercised acts of ownership on the goods, after the .
transfer to them, and until the lading on board. The claimants could L 9
not have received the goods, without paying Attwood & Co. They may -
have had an interest in paying Cross & Co., their correspondents, who may
have had their funds in possession—who may have been their debtors.
They had an election, precisely as the claimants in Z%e Frances had.

Dezxter, for the respondents and claimants.—The possession of the goods
was continued in Cross & Co., by their agents at Liverpool, Earle & Co.,
who shipped as their, and consequently, as owr agents, on board a general
ship, to us, for our account and risk. When the goods were first put in
motion, their transit to New York began, and they were, in effect, delivered
to the consignees at that port. Some act of the correspondent in Europe
may be necessary to show that he elects to consider the goods, after being
purchased of the manufacturer, as the property of the merchant in America.
But such an act existed in this case; and the property changed, when the
goods were delivered to the common carrier, on the canal from Birmingham
to Liverpool, ¢.¢., in 1811. The carrier was the bailee of the consignees, in
law, and the goods were at their risk, from that time. It may be true, that
the bankers cannot maintain a suit against us; but it may be true, that the
property, nevertheless, vests in us. The only doubt whether such a suit
could be maintained, is, that the debt due to Cross & Co., being a chose in
action, could not be transferred. Still, the right to it subsists in them,
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*who may sue the claimants on account of the advances made by order
from them. It is, therefore, immaterial, which of the two parties in
England may maintain the action. Except for the intervention of the
capture and prize proceedmgs, the goods are delivered, and the claim-
ants are debtors for the price. A bill of lading, drawn in consequence of an
order to ship goods, transfers the property to the consignee. There is no
copy of what is termed the assignment ; but it is easy to see, that its object
was not to defeat the arrangement, or the substituting relatlons of creditor
and debtor between Cross & Co. and the claimants ; but merely to enable
the bankers to receive their money from the consignees. Either the assign-
went was a sale, or a mere naked authority to receive payment from the
claimants. If a sale, then was it invalid, for want of delivery ; if an author-
ity only, then the right of property remains where it was, though it is pos-
sible, the bankers would have been entitled, in equity, to neceive the money.
The expression in the heading of the invoice, “which goods are now the
property of Messrs. Spooner, Attwood & Co.,” only proves them to be bad
lawyers and bad logicians. Probably, they are ignorant of the distinction
between general and special property. The res gestee do not warrant a pre-
tension of general property in them, and we deny the conclusion they have
drawn. Nothing passed but a right to receive the price of the goods.
They had not even a lien, or other legal right, because they never had the
possession ; and in whatever way they might have enforced their claim,
*301 they meant nothing more by it, than a *confident expectation, founded

1 on mercantile courtesy, that the claimants would pay them. The
original arrangement was to subsist, and Cross & Co. were, in fact, the ship-
pers. Even supposing they have not fulfilled our order literally and strictly ;
suppose a right of election in the consignees to receive or reject the goods ;
are we not to wait for this election? Can they lose the property, before
this election is made ? An irregularity or defect in the execution of their
order, may give them a right of action against their correspondents, in a
court of municipal law, for damages; but if the rule of the prize court be,
that the property must be vested in the claimants, at the time of shipment,
they are entitled to restitution in the present case.

Pinkney, for the appellants and captors, in reply.—The question is, in
whom did the property vest at the time of shipment, or at the time of cap-
ture? The claimants could not make an efficacious election, after capture,
because the rights of the captors interposed, before any election could be
made. If these rights had not thus interposed, then the power of election
might be exerted. Therefore, the question stated is the only controversy in
the cause. Take the transaction by its stages ; break it up into its constit-
uent parts : at what epoch—through the instrumentality of what circum-
stances—did the property pass to the claimants? If it did not so pass, it
was, on the ocean, the property of an enemy, and therefore, liable to capture
and confiscation. The orders are not here ; but will the documentary evi-
. dence, now before the *court, justify restitution ?

1. Did, then, the first purchase vest the property in the claim-
ants ? In Zhe Frances, it was determined, that it had no such effect ; and
the doctrine is upheld by all principle and all analogy.

2. The goods were sent to Liverpool, and they still remained the prop-
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erty of Cross & Co. The delivery in the vehicle on the canal was inland,
and preparatory to the maritime delivery. The agents of Cross & Co., at
the outport, were not agents of the claimants, nor liable to them in an
action. The claimants were not bound, nor could they take possession at
this epoch. Suppose, Cross & Co. had become bankrupt, would the goods
have vested in them ? or would they have been obliged to ship ?

3. Consider the legal effect and circumstances of the assignment. Cross
& Co. were the complete proprietors of the goods, and the present claimants
could not have shown themselves in a court of justice. The parties consid-
ered the transfer to have changed the property, and they knew better what
they had done, than the court can know. It must, therefore, have been cal-
culated and adapted to change the property ; the bankers could have had no
indemnity otherwise. They must havehad a discretion to dispose of the goods ;
and had they become bankrupts, their assignees must have had the same dis-
cretion. There is always a locus peenitentice in the vendor, before delivery
(as to the right of property, I mean, not as to the right of action in the vendee);
the caprice of the vendor may influence him to change the direction of the
property. Had the right of the claimants been a vested right, the vendor in
England might *have brought an action against them, at any stage of
the transaction. At what epoch could either he or the bankers have
brought such an action ?

The remaining question is, as to the concurrent acts of both. Did
those acts vest a right to the price in either ? or was it in the election of the
claimants to receive the commodities? The intervening assignment to the
bankers sundered the merchants in England from the c¢laimants ; it deprived
them of their ability to obey the original order; all privity of contract
between the principal and agent was gone. There was no obligation on the
part of Attwood & Co. to ship ; no authority ; no power ; noright ! How
is it, that the rights of war on the property are to be defeated ? By show-
ing an authority to ship? It exists not. The question is stricti juris ; the
claimants are not bound to acquiesce in the new state of this transaction ;
they have an election to do so or not. Had the gooods arrived, without
interruption, at their port of destination, the claimants might have accepted
them, and thus adopted the new state of the transaction, and the new parties
toit. But the rights of war intercept transfer. The consignees are not
liable for the retrospective charges at the foot of the invoice, unless the
goods had been shipped by the agent, and received by the principal. The
usage of trade is, that the factor always charges these expenses; were it
otherwise, it would follow, that the property would always be transferred,
on the first purchase, contrary to the express authority of Z%e Frances, with
which the present case coincides in principle.

[*34

*February 13th, 1816. MarsuarL, Ch. J., delivered the opinion
of the court, and, after reciting the documentary evidence, proceeded
as follows :—

Upon these papers, it is contended by the ecaptors, that the goods
remained the property of Daniel Cross & Co., until the transfer to Spooner,
Attwood & Co., when they became the property of the assignees ; that this
change of property so operates upon the subsequent shipment, as to makeit
a shipment without order, and to leave it in the election of G. & II. Van

1 Wagar.—2 17
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Wagenen, to accept or reject the goods ; and that this right of election is
terminated by the intervening right of the captors.

On the part of the claimants, it is contented, that their right commenced
with the purchase, which was made by their order, and for their account
and risk, and was completed, when the goods were forwarded to Liverpool :
that if this point be determined against them, still the whole transaction
evidences an intention to assign the claim of Daniel Cross & Co., to
Spooner, Atwood & Co., so as to give them a right to receive the money,
but not in any manner to affect the interests of G. & H. Van Wagenen.

Whether Messrs. G. & H. Van Wagenen became the owners of the
goods, on their being sent from Birmingham to Liverpool, must depend on
the orders under which Daniel Cross & Co. acted. If their authority was
general, to ship to G. & I. Van Wagenen, the goods might, according to
the circumstances of the purchase, remain the property of Daniel Cross &
Co., until they were delivered to the master of the vessel, for the purpose of
*36] transportation. *If they were directed to purchase the goods, and to

store them in Liverpool, as the goods of G. &. II. Van Wagenen, to
be afterwards shipped to the United States, it appears to the court, that the
property changed, on being sent to Liverpool, and immediately vested in the
American merchants, for whom they were purchased. The testimony
respecting the orders is found in the letter from Daniel Cross & Co. to G.
& I. Van Wagenen. The words of that letter which bear particularly on
this point are, “ In consequence of the revocation of the British orders in
.council, on the first day of August next, we have lost no time in shipping
the goods sent to Liverpool so long since, agreeable to your kind order.”
"This language is not equivocal. It imports, in terms not to be misunder-
stood, that the goods were sent from Birmingham to Liverpool, in conse-
quence of the orders of Messrs. G. & . Van Wagenen. This letter is
addressed to the house which had given the order, and was written withoust
.an existing motive for misrepresenting that order. There is certainly
nothing in the circumstances of the transaction, which would render it
probable, that the order must be represented in this letter, either carelessly
.or intentionally, in any manner different from that which was really given.

The situation of this country, during what has been termed our restric-
tive system, was notoriously such as to render it an object with every
importing merchant to use the utmost dispatch in bringing in his goods, so
soon as they should be legally admissible. Nothing, therefore, can be more
#37] probable, than that orders for making purchases *which were to be

executed at an inland place, by a house residing at such place, would
ibe accompanied with orders directing them to be conveyed to a seaport,
there to be held in perfect readiness for exportation. In the usual courseof
trade, if the purchasing and shipping merchant be the same, there would
rarely be any actual change of property between the purchase and the ship-
ment of the articles, nor could we expect to find any extrinsic evidence of
ownership, other than the mere possession ; but in the state of trade which
existed at the time of this transaction, such change, and the evidence of it,
may be reasonably expected. In the common state of things, the whole
order respecting purchase and shipment, where the same agent is employed,
is executed with expedition, and is, in appearance, one transaction. In the
actual state of things, the purchase was to be made immediately, but the
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shipment was to take place, at some future indefinite period. It would
depend on an event which might be very near or very remote. It became a
divided transaction, or, rather, two distinct operations. Welook for some
intervening evidence of ownership in the person for whom the purchase was
made, and are not surprised at finding it. If, in such a state of things, the
goods were procured, under a general order to purchase, but not to ship,
until some future uncertain event should occur, and were, in the meantime,
to remain the property, and at the risk of the agent, they would probably
be retained at the place of purchase, under hisimmediate control and inspec-
tion. Their conveyanceto a seaport, there to bestored, until their importation
*into the United States should be allowed, was such a fact as would
scarcely have taken place, without special orders, in the course of L

which an actual investment of the property in the person by whose order,
and for whose use, the goods were purchased and stored at a seaport, is not
unreasonably to be expected.

The court considers this letter, then, as proving incontestibly, that the
goods were conveyed to Liverpool, and there stored, to be shipped on
the happening of some future event, which it was supposed would restore the
commercial intercourse between the two countries, in pursuance of specific.
orders from the claimants; and is further of opinion, that the transaction
itself furnishes strong intrinsic evidence that the goods, when stored in Liv-
erpool, were the goods of the claimants, subject to that control over them
which Daniel Cross & Co. would have as the purchasers, and intended ship-
pers, who had advanced the money with which they were purchased. How-
ever this control and lien might be used for their own security, it could not
be wantonly used to the destruction of the proper.y of G. & H. Van
Wagenen, and any conveyance to a person huving notice of their rights
ought to operate, and be considered as intended to operate, consistently
with them, so far as the two rights conld consist with each other.

The words, then, in the invoice, which represent the goods as the prop-
erty of Spooner, Attwood & Co., are introduced vith no other object than
to secure the payment of the purchase-money to them. The invoice made
out by Spooner, Attwood & Co., themselves, states the merchandise
it specifies, to have *becn purchased by Daniel Cross & Co., by order,
and on account and risk of Messrs. G. & H. Van Wagenen, and to have been
forwarded to Liverpool, more than twelve months anterior to the date of the
shipment. Goods thus purchased, and thus conveyed to a seaport, and
stored under the orders of the American merchant, may well be considered
as leaving in the purchasing agent, only the lien which a factor has, to secure
the payment of the money which is due to him. If this was the true state
of the property, at the time of the assignment to Spooner, Attwood & Co.,
they having full notice that the assignment could only operate as an order
for G. & H. Van Wagenen to pay the money to them (Spooner, Attwood &
Co.}, and would probably, in its form and expressions, manifest this idea.

The court is much inclined to the opinion, that these goods became the
property of the claimants, on being stored in Liverpool, if not at an ante-
cedent time. The question, however, would, undoubtedly, be affected by the
order under which Daniel Cross & Co. acted ; by the deed of assignment
to Spooner, Attwood & Co. ; and by other papers which are attainable. If,
therefore, the case depended entirely upon this point, further proof might
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be required. But, in the opinion of the majority of the court, the case does
not depend on this point alone.

If the goods were shipped in pursuance of the orders given by G. & H.
Van Wagenen, the delivery on board the ship was a delivery to them ; the
property was vested in them by that act, and they had no election to accept
or reject it.

40] *In pursulng this inquiry, the legal effect of the transaction must

depend, in a considerable degree, on the intent of the parties, and
that intent is, in this case, to be col]ected chiefly from their letters, and from
the circumstances in which they stood. G. & H. Van Wagenen were
American merchants, desirous of receiving the goods they had ordered, as
soon as the importation of those goods should be allowed. Daniel Cross &
Co. were commision-merchants, of Birmingham, engaged in the American
business. Spooner, Attwood & Co. were bankers, friendly to Daniel Cross
& Co. ; were desirous of promoting their interests, and recommending them
to business, and had advanced them money, while embarrassed by the diffi-
culties consequent on the state of trade between the United States and Great
Britain. Spooner, Attwood & Co. were desirous, not of purchasing the
good% stored at Liverpool by Cross & Co. for the claimants ; not of inter-
rupting the shipment of those goods, or the connection between Daniel
Cross & Co. and G. & H. Van Wagenen ; but of permitting the shipment
to proceed, and of receiving, themselves, the money to which Cross & Co.
were entitled. Such was the situation, and such the objects of all the par-
ties : keeping this situation and these objects in view, let the testimony be
examined.

The letter of Daniel Cross & Co., dated the 8th of July 1812, is in the
language of men who were themselves the shippers of the goods. “We
have lost no time,” they say, “in shipping the goods, sent to Liverpool so
long since, agreecable to your kind order.” They speak of the vessel and of
#417 the freight, *as if the vessel were selected, and the contract made, by

4 themselves. “We thought you would prefer to have the goods at
this rate, rather than wait for a “reduction in the freight.” They next refer
to the letter of their friends, Spooner, Attwood & Co., to show the incon-
venience they had sustained as young merchants, but without any indication
-of an interference of that house in the shipment, and conclude with saying,
“the amount of invoice, herewith, to your debit, is 8204 2s. 1d., which,
agreeable to the letter of Spooner, Attwood & Co., you will please to remit
to them, on arrival of the goods.” This is the letter of an agent who has
executed, completely, the order which had been given him ; but who, having
been compelled to borrow money, had transferred his pecuniary claims to his
creditor. The letter of Spooner, Attwood & Co. will next be considered.
It is dated the day after that written by Daniel Cross & Co. After stating
their friendship for Daniel Cross & Co., and the aid afforded that house,
they add : ¢ but as it was necessary that our assistance should be very con-
siderable, we thought it right to obtain from them an assignment of certain
quantities of goods which they had provided on account of your house, and
of several others in the United States, previous to the 2d of February 1811.
We are thus introduced to your acquaintance, and we beg leave to send you
herewith an invoice of the goods Daniel Cross & Co. had purchased for
your account, and which we now forward to you, requesting that you will
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remit the amount of 830 2s. 1d. to us, at your earliest convenience.”
*Nothing is said in this letter respecting the vessel by which the 40
goods were sent ; nothing indicating the exercise of any judgment by i
Spooner, Attwood & Co., respecting the time or manner of sending them ;
nor anything which would lead to the opinion, that they interfered, in any
manner whatever, in the transaction of the business. On comparing the two
letters, the inference is inevitable, that Daniel Cross & Co. continued to
execute the order of G. & II. Wagenen, in like manner as if their affairs had
never been embarrassed. The contents of the two letters, in conformity
with the situation and views of the parties, prove, that Daniel Cross & Co.
had only transferred to Spooner, Attwood & Co. their right to receive pay-
ment for the goods, and that the arrangements between them were intended
only to secure that object. The assignment of the goods mentioned in the
letter of Spooner, Attwood & Co. does not appear from the context, and
from the nature of the transaction, to be intended to convey the idea of a
sale, but to be used in rather a different sense, as an assignment of the
adventure, or of the right to the debt due from G. & H. Van Wagenen.
Whatever may have been the form of this assignment, it is apparent, that
it could not have been made, and certainly was not made, with the intention
of enabling Spooner, Attwood & Co. to defeat the shipment to G. & H. Van
Wagenen, or to control the proceedings of Daniel Cross & Co., under the
order they had received.

Why, then, are the goods, when put on board the Mary and Susan, in
pursuance of the orders of the claimants, *to be considered not their ..
property, but as the property of Spooner, Attwood & Co.? It is said, " 3
that they were shipped by Spooner, Attwood & Co., not by Daniel Cross &
Co. ; that the confidence implied in the order for purchase and shipment was
personal, and could not be transferred or executed by another. Allow to
this argument all the weight which is claimed for it by the counsel for the
captors ; what part of this personal trust was transferred? What part of
the order was executed by any other than Daniel Cross & Co.? The goods
were purchased, sent to Liverpool, stored, and afterwards shipped by them.
Every other auxiliary part of the transaction was performed by them.
Nothing appears to have been done in pursuance of orders from Spooner,
Attwood & Co., but everything in pursuance of their own judgment, acting
under the order received from G. & H. Van Wagenen.

On this ground, the claimants could raise no objections to the conduct of
Daniel Cross & Co. Bat it is said, that Daniel Cross & Co. might have had
the funds of G. & IL Van Wagenen in their hands, in which case, the
claimants would have been compelled, by receiving the goods, to pay their
amount to Spooner, Attwood & Co. ; consequently, this assignment must be
considered as creating in Spooner, Attwood & Co. new rights, which
released G. & H. Van Wagenen from the obligation to receive the cargo.
But Daniel Cross & Co. did not purchase with the funds of the claimants.
They purchased with their own funds. They inflicted, therefore, no injury
on the claimants, by transferring their right to the money *to 4,
Spooner, Attwood & Co. The effect of the transaction is precisely *
the same as if they had drawn a bill in favor of Spooner, Attwood & Co.,
for the amount of the invoice.

It is said, that the assignment gave Spooner, Attwood & Co. an election
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to ship the goods, or to dispose of them otherwise, and that the necesary
conseqguence of this power of election, is a correspondent right of election in
G. & H. Van Wagenen, to receive or reject them. The court does not view
the transaction in this light. The assignment to Spooner, Attwood & Co.
is understood by the court, from the evidence furnished by the letters, and
the circumstances and objects of the parties, to have been subject to the
right of Daniel Cross & Co. to execute, completely, the order of the claim-
ants. The interests of all parties were best promoted, by pursuing this
course, and they appear to have pursued it. The court perceives nothing
which can justify the opinion, that Spooner, Attwood & Co. had a right, or
would have been permitted, to intercept the shipment. Certainly, it was
neither their wish, nor their interest, to interrupt it. It is not reasonable,
therefore, to suppose, that they would have created any difficulty in
obtaining a right to claim the amount of the invoice from G. & H. Van
Wagenen, by insisting on such an assignment as Daniel Cross & Co. would
have been unwilling to make, because it might have proved injurious to
them, without benefiting the house they meant to secure.
It has also been argued, that the orders, most probably, directed a ship-
%451 ment of the goods, when the non-intercourse should be removed, *and
that a shipment before that time was without orders, and at the risk
of the shipper. The court does not think this probable. It is well known,
that the continuance of the laws of non-intercourse was considered as
depending on the centinuance of the orders in council. It is also per-
fectly clear, that the American merchant, who should permit his goods to
remain in Great Britian, until intelligence of the repeal of the non-
intercourse laws could be conveyed from this country to that, would be
anticipated by all others, and would bring them to a market already
supplied. Nothing, therefore, would be more reasonable, than to order them
to be shipped, on the revocation of the orders in council. This idea is sup-
ported by the letter of Daniel Cross & Co. That letter indicates no doubt
of the propriety of the shipment.

Upon a view of the whole case, the majority of the court is of opinion,
that this is not a case in which further proof ought to be required, and that
the goods by the Mary and Susan were shipped in pursuance of the orders
of the claimants, and became their property, when delivered, for their use,
to the master of the vessel, if not at an earlier period.

Sentence of the circuit court affirmed, with costs.
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