*159 SUPREME COURT [Feb’y

*The ANTONIA JOHANNA.

Prize—Neutral freight.

A neutral ship was chartered for a voyage from London to St. Michaels, thence to Fayal, thence
to St. Petersburg, or any port in the Baltic, and back so London, at the freight of 1000 guineas ;
on her passage to St. Michaels, she was captured and brought into the port of Wilmington,
North Carolina, for adjudication ; a part of the cargo was condemned, and part restored: the
freight was held to be chargeable upon the whole cargo, as well upon that part restored as
upon that condemned.!

Qucere? Whether more than a pro rafa freight was due to the master ?

It seems, that the property of a house of trade, in the enemy’s country, is confiscable as prize of
war, notwithstanding the neutral domicil of one or more of its partners.

ApprrAL from the Circuit Court for the district of North Carolina. This
was the case of a Russian ship, captured on the 2d of June 1814, by the
privateer Ierald, on a voyage from London to St. Michaels, and brought
into the port of Wilmington, North Carolina, for adjudication. The ship
was chartered by Messrs. Burnett & Co., a mercantile firm at London, for
a voyage from London to St. Michaels, thence to Fayal, thence to St. Peters-
burg, or any port in the Baltic, and thence to return to London, at the stipu-
lated freight of one thousand guineas.

The ship and cargo were libelled as prize of war, and upon the hearing
in the district court, that part of the cargo which was not claimed was con-
demned. The residue of the cargo, excepting one moiety of certain
*1601 *packages, claimed on behalf of Messrs. Ivens & Burnett, a mercan-
4 tile firm at St. Michaels, was restored. The whole freight was
decreed to be paid to the master, and charged exclusively upon the proceeds
of the property condemned, and the moiety of the property restored to
Messrs. Ivens & Burnett. From so much of this decrce as respected the
controversy between the captors and the claimants of the cargo, an appeal
was interposed to the circuit court, where the decree was affirmed, and the
cause was brought, by appeal from the latter decree, to this court.

Wheaton, for the appellants and captors,—The cause may he divided
into three branches: 1st. As to the claim for the three invoices of goods
shipped by Messrs. Burnett & Co., of London, to Messrs. Ivens & Burnett,
of St. Michaels. 2d. As to the remainder of the cargo. 3d. As to the
order respecting the freight.

1. There is a hostile trade which will affect the property engaged in it
with confiscation, as completely and effectually as a hostile domicil, and
that, without regard to the national character of the individual. Thus, the
produce of an estate in the enemy’s country, belonging to a person domiciled
in a neutral country, is liable to capture and condemnation. Zhe Phoniz,
5 Rob. 20. This principle was adopted and confirmed by this court, in the
case of Mr. Bentzen, a Danish subject, resident in Denmark, whose claim to
1617 3° hogsheads *of sugar, the produce of an estate belonging to him,

1 in a West India island possessed by the enemy, was rejected, and the
property condemned. Zhirty Hogsheads of Sugar, 9 Cr. 191. So, a vessel

! See the Nathaniel Hooper, 3 Sumn. 548 ; The Hannah M. Johnson, Blatch. Pr. Cas. 160;
Bales of Cotton, Id. 825.
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purchased bond fide in the enemy’s country, by a neutral, continuing in her
former trade, is good prize. The Vigilantia, 1 Rob. 1; The Jemmy, 4
Ibid. 81 ; Zhe Jonge Amelia, cited in the case of Z%he Portland. And the
property of a house of trade, established in the enemy’s country, though
some of the parties may be domiciled in a neutral country, is prize of war.
The case of Mr. Coopman, cited in Z%he Vigiluntia, 1 Rob. 1; The Susa,
2 Tbid. 251 ; Zhe Portland, 3 Ibid. 41 ; The Jonge Klassina, 5 Ibid. 302.
Apply these authorities to the present case : the share of Mr. Ivens cannot
escape the same fate with that of his partner domiciled in London; the
partnership is domiciled there, and his interest is so mixed up with hostile
interests, that it cannot be separated. These principles were recognised by
a learned judge of this court, in the first circuit,in the case of Z%e San Jose
Indiano,(a) the decree in which was acquiesced in by the counsel. Their
general spirit was adopted by that venerable tribunal, the continental court
of appeals in prize causes, and applied even to a treaty stipulation, that free
ships should make free goods, which was held not to extend to a trade
carried on by a neutral, but hostile in its nature. Z%e Erstern, 2 Dall. 34.

2. As to the other portions of the cargo, the evidence to restore or
condemn must come, in the first instance, from the documentary evidence
*1621 and *the examinations ¢n preparatorio. In this case, that is neither
“l sufficient for condemnation, nor does it afford satisfactory grounds
for immediate restitution ; further proof ought, therefore, to be ordered.

3. The neutral master is undoubtedly entitled to his freight ; but this is
not to be charged, exclusively, upon the property condemned and ordered
to be sold, whilst the property specifically restored escapes the burden which
is imposed, solely upon the ground of an implied performance of the con-
tract on the part of the master. The law says, that capture is equivalent
to delivery ; it does not say, that condemnation only, is equivalent to delivery,
and that, therefore, the portion of the cargo restored, shall be charged with
no part of the freight. On the contrary, in a case where the cargo had
been unlivered, and the whole was restored, upon the original evidence, the
freight was held to be a charge upon the cargo, though it was not carried to
the port of destination. Z%e Race Horse, 3 Rob. 101.(6) But here, a pro
rata freight only ought to be allowed ; but a small part of the whole voyage,
for which the 1000 guineas was stipulated to be paid, was to be performed
in the service of this cargo, which was to be delivered at St. Michaels.
The master was not bound to wait longer than the first adjudication ; indeed,
the unlivery completely dissolved the contract between him and the owners
of the goods, and entitled the master to whatever freight he might have
earned in their service. The Hoffnung, 6 Rob. 231; The Friends, Edw.
Adm. 246; The Copenhagen, 1 Rob. 289; The Isabelle Jacobina, 4
Ibid. 77.

Gaston, contrd.—1. The captors cannot now object, that the
freight, decreed in the court below to be paid to the master, was
unreasonable in itself, or not chargeable to them. They have acquiesced in
this part of the decree, and it has been definitively carried into execution.

[*163

() Affirmed by this court, infra, p. 208.
(&) See also The Martha and The Hamilton, in a note to the same case.
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2. The goods shipped to Messrs. Ivens & Burnett, of St. Michaels, were
shipped by order, and on account and risk of that house of trade. The
claim, the documentary proof, and the preparatory examinations, are per-
fectly consistent, and establish that a moiety of this shipment is the prop-
erty of that house, the partners of which are domiciled in a neutral country ;
they must, therefore, be regarded as neutral by both belligerents, with
reference to the trade which they carry on with the adverse belligerent, and
with all the world. In the case of Zhe San Jose Indiano, it was insisted,
that the principle of condemnation applied in cases where a partner of a
neutral house is domiciled in the enemy’s country, and ships to such house,
goods, the manufacture of that country ; but the position was expressly
overruled. Even if the hostile and the neutral house here consisted of the
same partners, and the shipment was made from the hostile to the neutral
partuer, for their joint concern, it would, nevertheless, be contended, that
the share of the hostile partner was alone subject to condemnation. How-
ever sincere and profound a respect is felt for the learned judges, who are
said to have decided, that the belliger:nt character of one partner shall avail
to condemn, and the neutral character of the other shall not avail to save,
*] where the house has a *domicil both in the neatral and belligerent

64] i . oo . o r
country ; these supposed decisions cannot be reconciled with the
dictates of justice, or the principles of reason, and it is, therefore, believed,
that they will not receive the sanction of the highest judicial tribunal of
this country.

3, No specific ground has been taken by the captor’s counsel, to support
the appeal as to the remaining portions of the cargo. The claims are
verified by the documentary evidence, showing the goods to have been
shipped by order, and for the account and risk of persons, subjects of, or
domiciled in, a neutral country.

Wheaton, in reply.—1. If the captors have improvidently closed the
door, in the court below, upon the question, as to what amount of freight shall
be paid to the master, it is still open, as to whether any portion of the cargo
is to be exempt from contributing to the payment of the freight. That is,
emphatically, a controversy between the captors and claimants : the master
has nothing to do with it ; he has been paid his freight, and gone away.
The bringing in the vessel and cargo for adjudication, was not a wrong done
by the captors to the claimants, who may ultimately prove to be neutral ; it
was an inconvenience to which the latter subjected themselves by lading
their goods in the same vessel with enemy’s property; and it is not for
the captors to indemnify them, by paying the freight of the neutral claim-
ants’ goods, as well as those which have become the property of the captors
jure belli.

2. According to the claimant’s counsel, the shipments by Messrs. Burnett
#1651 & Co. were *made by the hostile house, as the agents, and bond fide

1 exclusively on the account and risk of the neutral house. On no

other ground whatever, can this case be extracted from the principle of 7%e¢
San Jose Indiano ; and upon that ground, the whole of the property ought
to be restored, according to the limitations of the principle stated by the
learned judge in the case of 7%e San Jose Indiano. It is the domicil of the
house, and the nature of its trade, and not the belligerent character of one of
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the partners, that avails to condemn : and it is a doctrine that may be vindi-
cated upon every principle of reason and justice. Upon what principle is
the property of a neutral subject, personally domiciliated in the enemy’s
country, liable to condemnation? Not upon the ground that his original
national character is lost, but that his property is undistinguishably incor-
porated with that of the enemy, and employed exclusively in carrying on his
trade, and strengthening his resources. Isnot the property of a house of
trade, established in the enemy’s country, wheresoever the partners may
reside, in the same predicament ? It is believed, that the decisions cited to
support these principles, will be sanctioned by this tribunal ; that they are
corollaries from the rules of prize law which have already been sanctioned
by it ; that they are supported by all the analogies of that law, and are
essential to its perfection as a system of jurisprudence impartially admin-
istered between belligerents and neutrals.

The interest which a power at war has in maintaining the principles of
these decisions, is obvious. What interest has a fair and just neutral
*in contesting it? His subjects may carry on their usual trade, 186
through its accustomed channels, untouched by the flames of war [
spreading on every side. Do they wish to export their commodities to the
enemy’s country ? They may consign them to commission-merchants there,
or to their own supercargoes on board. Do they wish to import the pro-
ductions of the enemy’s country into their own? They may purchase them
by the same instrumentality. Do they wish to become the carriers of both
to every region of the globe? They may do it with impunity. A neutral
merchant cannot, therefore, wish to be a partner in a house of trade in the
enemy’s country, unless for the purpose of lending his national character as
a shield against the just rights of the other belligerent. It is by a more
remote application of the same principle now contended for, that the prop-
erty of persons taken in breach of blockade, as contraband of war, or sailing
under an enemy’s license, is liable to be considered as enemy’s property, pro
hic vice. It is taken adhering to the enemy, clothed with his character, and
inseparably blended with his interests. This rule is precisely settled by the
positive adjudications of the British prize courts, and there is reason to
believe is practised in those of France and other countries. It is not onc of
those interpolations into the code of public law, of which that great civilian,
by whom it is expounded, has been accused. This is not like the rule which
prohibits to neutrals, in time of war, all trade not open in peace; nor like
the rule which declares whole coasts and countries in a state of block-
ade, *without investing or besieging a single port ; nor like that which *161
extends the infection of contraband to a return-voyage; mor that L
which swells the list of contraband, with every article however remotely
useful in war. Norisit a rule of recent invention; at least, there is no
evidence that the cases mentioned in The Vigilantia were decided contrary
to the practice and opinions maintained by the British courts of prize, when
this country was a portion of the British empire.

3. The remaining claims are said to be verified by the papers found on
board. But how are these papers verified? It is well known, that papers
are a mere dead letter, unless supported by the testimony of living wit-
nesses. When it is considered, that the cargo was-laden in the enemy’s
country, and the papers put on board by enemy shippers, only one of whom
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the master knows anything about, so as to be able to swear, even as to his
belief, it is not too much to say, that this part of the case requires further
proof to justify restitution of the goods as claimed.

March 8th, 1816. Story, J., delivered the opinion of the court, and
after stating the facts, proceeded as follows:—Upon the argument, no
specific objection was taken to the restitution of any of the property claimed,
excepting that included in the claim of Messrs. Ivens & Burnett. This ship-
ment was made by Messrs. Burnett & Co., of London, to Messrs. Ivens &
Burnett, of St. Michaels, and the invoices declare the goods to be by order,
and for account and risk, of the latter gentlemen. It is contended, in behalf
of the *captors, that both houses are composed of the same persons,
viz., William S. Burnett, who is domiciled at London, and William
Ivens, who is domiciled at St. Michael’s; and that the documentary evi-
dence, and private correspondence, showed, that the shipment was made on
account of the hostile house. If the fact of the identity of the two houses
were material to a decision of the cause, it might furnish a proper ground
for an order for further proof. But admitting the fact to be as the captors
contend, we are satisfied, that it can be of no avail to them. Itis clear, from
the whole documentary evidence, that this shipment was not made on the
account and risk of the hostile house, but bond fide on the account and risk
of the neutral house. It does not, therefore, present a case for the applica-
tion of the principle, that the property of a house of trade in the enemjy’s
country is condemnable as prize, notwithstanding the neutral domicil of one
of its partners. On the contrary, it presents a case for the application of
the ordinary principle which subjects to confiscation, jure belli, the share of
a partner in a neutral house, where his own domicil is in a hostile country.
And on this view, the decision of the circuit court is entirely correct, and is
consistent with the doctrines established in the cases cited at the argument.

The next inquiry is, as to the freight decreed to the master. As no
appeal was interposed to the decree of the district court, allowing the
whole freight, for the whole voyage, the question, whether more than a pro
rata freight was due (a question which would otherwise have deserved
*1g07 Srave consideration), *does.not properly arise. The only discussion

which can now be entertained, is, whether the freight so decreed
ought not to have been charged upon the whole cargo, instead of being
charged upon a portion of it. And we are all of opinion, that it was prop-
erly a charge upon the whole cargo. Although capture be deemed, in the
prize courts, in many cases, equivalent to delivery, yet the captors cannot
be liable for more than the freight of the goods actually received by them.
The capture of a neutral ship, having enemy’s property on board, is a
strictly justifiable exercise of the rights of war. It is no wrong done to the
neutral, even though the voyage be thereby defeated. The captors are not,
therefore, answerable ¢n panam to the neutral, for the losses which he may
sustain by a lawful exercise of belligerent rights. It is the misfortune of
the neutral, and not the fault of the belligerent. By the capture, the cap-
tors are substituted in lieu of the original owners, and they take the prop-
erty cum onere. They are, therefore, responsible for the freight which then
attached upon the property, of which the sentence of condemnation ascer-
tains them to be the rightful owners, succeeding to the former proprietors.
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So far the rule seems perfectly equitable ; but to press it further, and
charge them with the freight of goods which they have never received, or
with the burden of a charter-party into which they have never entered, would
be unreasonable in itself, and inconsistent with the admitted principles of
prize law. It might, in a case of justifiable capture, by the condemnation
of a single bale of goods, *lead the captors to their ruin, by loading [*170
them with the stipulated freight of a whole cargo. :

On the whole, we are all of opinion, that the decree of the circuit court
ought to be affirmed, except so far as it charges the freight upon the prop-
crty condemned, and the moiety claimed by Messrs. Ivens & Burnett ; and
as to this, it ought to be reversed, and that the freight should be decreed to
be a charge upon the whole cargo, to be paid by each parcel thereof, in pro-
portion to its value.

Decree affirmed, except as to the freight.(a)

*The Nereme: Pinro, Claimant. [*171
Duties on prize goods.

Under the prize act of June 26th, 1812, and the act of the 2d of August 1813, allowing a deduc-
tion of thirty-three and one-third per centum on “ all goods captured from the enemy, and made
good and lawful prize of war, &c., and brought into the United States,” are not included goods
captured and brought in for adjudication, sold by order of court, and ultimately restored to a
neutral claimant as his property; but such goods are chargeable with the same rate of duties
as goods imported in foreign bottoms.

The Concord, 9 Cr. 387, re-affirmed.

Tais cause was originally brought into the Circuit Court, by appeal from
the district court for the southern district of New York, in which the prop-
erty, claimed by Mr. Pinto had been condemned as prize of war, The
decree of the district court was affirmed in the cireuit court, September term
1814, pro formd, for the purpose of taking the cause, by appeal, before the
supreme court, for its final determination ; which was accordingly done, and
the deccree of the cireuit court reversed, February term 1815, except as to
the undivided fourth part which Mr. Pinto claimed of certain goods, part
of the cargo, his claim to which was relinquished by his counsel, on the argu-
ment of the cause before the supreme court. All the other property claimed
by Mr. Pinto, for himself and others, was ordered to be restored to him.
(9 Cranch 888.) The cause was then remanded to the circuit court, r¥ g
with directions to carry the decree *of the supreme court into effect ; Lo

(¢) Tt has been held, that the charter-party is not the measure by which the captor
is, in all cases, bound, even where no fraud is imputed to the contract itself. When,
by the events of war, navigation is rendered so hazardousas to raise the price of freight
to an extraordinary height, captors are not, necessarily, bound to that inflamed rate of
freight. 'When no such circumstances exist, when a ship is carrying on an ordinary
trade, the charter-party is undoubtedly the rule of valuation, unless impeached; the
captor puts himself in the place of the owner of the cargo, and takes with that specific
lien upon it. But a very different rule is to be applied, when the trade is subjected to
very extraordinary risk and hazard, from its connection with the events of war, and
glebredoubled activity and success of the belligerent cruisers, Zhe Twilling Riget, 5

Lob. 82,
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