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EVANS v. STATE BANK.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOB 

THE EASTERN DISTRICT OF LOUISIANA.

No. 655. Submitted March 3,1890.—Decided March 17, 1890.

When the term at which an appeal is returnable goes by without the filing 
of the record, a second appeal may be taken, if the time for appeal has 
not expired.

If an appellee does not avail himself of his right, under the ninth rule, 
to docket and dismiss an appeal for neglect of the appellant to docket the 
case and file the record as required by the rules, the appellant may file the 
record at any time during the return term.

The failure to obtain a citation or give a bond within two years from the 
rendition of a decree does not deprive this court of jurisdiction over an 
appeal, when the transcript of the record is filed here during the term 
succeeding its allowance.

Motion  to  dis miss . The case is stated, in the opinion.

Mr. J. McConnell and Mr. W. Hallett Phillips for the 
motion.

Mr. A. H. Garland, Mr. J. J. Johnson and Mr. H. J- Hay 
opposing.

Mr . Chief  Just ice  Fuller  delivered the opinion of the 
court.

The decree in this case was rendered on the 19th of June 
and a rehearing refused on the 6th of July, 1885. On the 8th 
of July of that year an order was entered allowing Mrs. Evans 
and her husband, who were complainants below, an appeal to 
this court upon giving bond with security as directed; and 
upon the same day the bond was filed and approved. Noth-
ing further was done, and the record not having been filed in 
this court during the succeeding term the appeal became of no 
avail, because not duly prosecuted. Credit Company v. Arban- 
sas Central Pailway Co., 128 IT. S. 258. On the 21st of May, 
1387. Mr. and Mrs. Evans petitioned the Circuit Court to



EVANS V. STATE BANK. 331

Opinion of the Court.

allow an appeal from said decree, which was on that day 
allowed and entered of record, on the petitioners furnishing 
bond conditioned according to law. This bond was accordingly 
given and approved on the 3d of October, 1887, and citation 
issued and served, returnable at October term, 1887. The 
record was filed here on tjie 31st of March, 1888, one of the 
days of that term.

A motion is now made to dismiss the appeal, upon the 
grounds that it could not be granted, because the court had 
exhausted its power by the allowance of the first appeal, and 
because, if this were not so, the second appeal was not taken 
within two years from the entry of the decree. As to the first 
of these grounds, it may be remarked, that when the term 
elapsed at which the first appeal was returnable, without the 
filing of the record, that appeal had spent its force, and the 
matter was open to the taking of a second appeal, as it would 
have been if the appellee had docketed the cause and had it 
dismissed. As to the second appeal, this was taken within the 
two years, by its allowance by the Circuit Court and not lost, 
as he did not fail to file the record during the succeeding term. 
Neither the signing of the citation, nor the approval of the 
bond, was necessary to our jurisdiction, but it was essential 
that the record should be filed during the term at which the 
appeal was returnable.

Under the ninth rule, it is the duty of an appellant to docket 
his case and file the record with the clerk of this court within 
the first six days of the term, where the decree was rendered 
thirty days before the commencement of the term, and if this 
is not done, the appellee may have the case docketed and dis-
missed as therein provided; though even then the court may by 
order permit the appellant to docket the case and file the 
record after such dismissal. And it has always been held that 
u the case is not so docketed and dismissed by the appellee, 
the appellant is in time if the record be filed during the return 
term.

The filing of the transcript of record in this case under the 
second appeal, during the term succeeding its allowance, suf- 

ced for the purposes of jurisdiction, which was not defeated
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by the failure to obtain a citation or give the bond within two 
years from the rendition of the decree. Edmonson v. Bloom-
shire, 7 Wall. 306 ; Richardson v. Green, 130 U. S. 104, and 
cases cited.

The motion to dismiss is therefore
Denied.

MACON COUNTY v. HUIDEKOPER.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 

WESTERN DISTRICT OF MISSOURI.

No. 615. Argued January 17, 20, 1890. — Decided March 17,1890.

The power, conferred by the statutes of Missouri upon counties within the 
State, to levy and collect annually a tax of one-half of one per cent upon 
all the taxable wealth of the county for county revenue, is not exhausted 
by a levy of thirty cents on every one hundred dollars of taxable prop-
erty for county purposes, and the levy of twenty cents on the same by 
the board of townships for township and bridge purposes; and a judg-
ment creditor of such a county has a right to require it to impose further 
taxation, within the limit of the unexhausted power, for his benefit.

On  the 19th of November, 1879, the relator, Alfred Huide- 
koper, recovered in the Circuit Court of the United States 
for the Eastern Division of the Western District of Missouri, 
a judgment against Macon County, in that State, for 
$28,033.00, and costs, upon interest coupons detached from 
certain bonds issued May 2, 1870, by that county to the Mis-
souri and Mississippi Railroad Company, under the authority 
of the 13th section of the act incorporating the company, 
approved February 20, 1865. The judgment not having been 
paid, and pursuant to a mandate of the court, a warrant was 
issued, dated April 29, 1884, upon the treasurer of the county, 
directing him to pay to the relator $35,677.47 out of the gen-
eral funds of the county in payment of that judgment. This 
warrant represented the judgment With interest and costs. If 
was on the same day presented for payment to the treasurer
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