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CASES ADJUDGED

IN THE

SUPREME COURT OF THE UNITED STATES,
AT

OCTOBER TERM, 1889.

UNITED STATES ^TOWELL. 
¿S J

ERROR TO THE CIRCUIT (^URT THjgC UNITED STATES FOR THE 
DISTRICT Ql^SfAS^AUHUSETTS.

No. 167. Submitted ^^i^mbe^^l889.— Decided January 20, 1890.

Statutes to prevent franj^ up^S^e revenue, although they impose penalties 

or forfeitures, are not to be construed, like penal laws generally, strictly 
in favor of the defendant; but they are to be fairly and reasonably con-
strued, so as to carry out the intention of the legislature.

The forfeiture imposed by the act of February 8, 1875, c. 36, § 16, for 
carrying on the business of a distiller without having given bond, or 
with intent to defraud the United States of the tax on the spirits distilled, 
includes all personal property owned by other persons, knowingly and 
voluntarily permitted by them to remain on any part of the premises, 
and actually used, either in the unlawful business, or in any other busi-
ness openly carried on there; but in the lot of land on which the distillery 
is situated, only the right, title and interest of the distiller, and of persons 
who have consented to the carrying on of the business of a distiller 
thereon, is forfeited. And there is a like forfeiture of personal property 
under Rev. Stat. § 3258, for setting up an unregistered still; and of per-
sonal property and interests in real estate under § 3305, for omitting to 
keep books as required by law.

The forfeiture imposed by the act of February 8, 1875, c. 36, § 16, and by 
Rev. Stat. §§ 3258, 3305, takes effect from the time of the commission of 
the offence, both as to the right, title and interest in the land, and as to 
personal property then upon the land.

When the owner of land, upon which an illicit distillery has been set up and 
carried on with his consent, has previously made a mortgage thereof to 

vol . cxxxm—1
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Statement of the Case.

one who does not permit or connive at the illicit distilling, and the mort-
gagor, upon a subsequent breach of condition of the mortgage, makes a 
quitclaim deed to the mortgagee, the forfeiture of the land, as well 
as of trade fixtures annexed to it for a lawful purpose before the setting 
up of the still, is of the equity of redemption only.

This  was an information, filed November 18, 1884, under 
§§ 3258 and 3305 of the Revised Statutes, and § 16 of the act of 
February 8,1875, c. 36, (the material parts of which are printed 
in the margin,1) for the forfeiture of property particularly 
described in the information, and seized by the collector of in-
ternal revenue on November 14, 1884, and including: 1st. All 
the right, title and interest of Thomas Dixon, Eli B. Bellows

1 By Rev. Stat. § 3258, “ every person having in his possession or cus-
tody, or under his control, any still or distilling apparatus set up, shall 

, register the same with the collector of the district in which it is.” “ Stills 
and distilling apparatus shall be registered immediately upon their being 
set up. Every still or distilling apparatus not so registered, together with 
all personal property in the possession or custody or under the control of 
such person, and found in the building, or in any yard or inclosure con-
nected with the building in which the same may be set up, shall be forfeited,” 
and he shall be punished by fine and imprisonment.

By the act of February 8, 1875, c. 36, § 16, (substantially reenacting 
Rev. Stat. § 3281,) any person “ who shall carry on the business of a dis-
tiller without having given bond as required by law, or who shall engage 
in or carry on the business of a distiller with intent to defraud the United 
States of the tax on the spirits distilled by him, or any part thereof,” shall 
be fined and imprisoned. “ And all distilled spirits or wines, and all stills 
or other apparatus, fit or intended to be used for the distillation or rectifica-
tion of spirits, or for the compounding of liquors, owned by such person, 
wherever found; and all distilled spirits or wines and personal property, 

’ found in the distillery or rectifying establishment, or in any building, room, 
yard or inclosure connected therewith, and used with or constituting a part 
of the premises; and all the right, title, and interest of such person in the 
lot or tract of land on which such distillery is situated; and all right, title, 
and interest therein of every person who knowingly has suffered or per-
mitted the business of a distiller to be there carried on, or has connived 
at the same; ” shall be forfeited to the United States. 18 Stat. 310.

By Rev. Stat. § 3305, every distiller who omits to keep books in the form 
prescribed by the Commissioner of Internal Revenue shall be punished by 
fine and imprisonment, and “ the distillery, distilling apparatus, and the lot 
or tract of land on which it stands, and all personal property on said 
premises used in the business there carried on, shall be forfeited to the 
United States.”
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and William Stone in a lot of land in the city of Lawrence, 
with the buildings thereon. 2d. A copper still, a boiler and 
engine, a pump, vats and tanks, and other machinery and fix-
tures. 3d. A number of butts, a quantity of malt and hops, 
two horses and wagons and harnesses, and other personal 
property.

Joseph Stowell filed a claim for the real estate^ the ma-
chinery and fixtures, (except the still,) the butts, and the malt 
and hops; and Thomas Bevington filed a claim for the horses, 
wagons and harnesses.

A decree was entered against the property not claimed; 
and upon a trial in the District Court between the United 
States and the claimants the only evidence introduced was an 
agreement in writing, signed by the counsel of all the parties, 
that certain facts were true, which was, in substance, as 
follows:

For some time before and until the seizure, Dixon carried 
on the business of a brewer on the premises, which consisted 
of a three-story frame building and adjoining sheds with doors 
between, and a yard connected therewith. The requirements 
of the internal revenue laws concerning breweries were com-
plied with. In the latter part of September, 1884, Stone and 
Bellows, with Dixon’s knowledge and consent, set up in the 
third story of the principal building (which story was not 
used in the brewing business, except as the large tanks used 
in brewing reached up into it) a copper still, which remained 
in position and in proper condition for use until November 9, 
1884, and with which, during that time, two hogsheads and 
one barrel of rum were made from molasses. The still was 
not registered as required by law; no bond therefor was given; 
no government book was kept; the still was run with intent 
to defraud the United States of the tax on the spirits distilled, 
and the United States were defrauded of that tax. It did not 
appear that the sheds were in any way used in connection 
with the distillery. Dixon continued to carry on his business 
as a brewer while the still was being used, and on November 
10 and 11 took down and removed the still.

There were on the premises a large boiler set in brick, a
I
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small engine, a small pump, and large vats and tanks, which 
the claimants alleged to be real estate, but which the United 
States asserted to be fixtures. It was admitted that a part or 
all of them would be trade fixtures as between landlord and 
tenant; that part or all of them were apparatus used in the 
brewery, and such as might properly be in the brewery; and 
that part or all of them were used as apparatus for the illicit 
distilling, and were fit to be used in connection with the still.

At the times of the illicit distilling and of the seizure, all 
these fixtures and the still, as well as all the personal property 
seized, were in Dixon’s possession and custody and under his 
control, and they were found in the brewery, sheds and yard. 
Neither of the claimants knew until after the seizure that a 
still had been set up on the premises.

On June 11,1883, Dixon conveyed the real estate to Stowell 
by a mortgage deed, duly recorded, subject to a prior mort-
gage of $1500, to secure a debt of $2500. On October 13, 
1884, upon a breach of condition of this mortgage, Stowell, 
instead of foreclosing it, took from Dixon a quitclaim deed of 
the premises, the consideration named in which was $8000.

On June 5, 1884, Stowell took a bill of sale from Dixon of 
the butts, as security for endorsing a note for $350, which 
went to protest, and was paid by him on November 10, 1884. 
At the time of that bill of sale, the butts were pointed out by 
Dixon to Stowell as those which he was to have, but they 
remained in Dixon’s possession.

On November 8, 1884, Stowell took a bill of sale of part of 
the malt and hops, as security for endorsing a note for $100 
payable in ten days, and paid that note also after it had been 
duly protested. No delivery was ever made of the malt and 
hops. Neither of those bills of sale was ever recorded.

On November 11, 1884, a bill of sale of the horses, wagons 
and harness was executed and delivered by Dixon to Beving-
ton, as security for a loan of $700,. which was never paid. 
This bill of sale was recorded in the city clerk’s office on No-
vember 18, 1884. The property so conveyed to Bevington 
was kept on a farm of Dixon’s at North Andover, and was 
used in the business of the brewery, and seized at the brewery.
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At the time of the sale, Dixon pointed it out to Bevington, 
and said that he delivered it, and Bevington appointed Dixon’s 
son as nominal keeper, but never otherwise took possession of 
it, and it remained under the control of Dixon, and was used 
by him.

Upon these facts the District Court ruled that the informa-
tion could not be maintained against the property claimed by 
Stowell and Bevington, and adjudged that it be dismissed as 
to that property. The United States alleged exceptions, and, 
upon the affirmance by the Circuit Court of the judgment of 
the District Court, sued out this writ of error.

Mr. Solicitor General and Mr. Alphonso Hart. Solicitor of 
Internal Revenue, for the plaintiffs in error, cited: Dobbins’s 
Distillery v. United States, 96 U. S. 395, 399; United States 
v. 1960 Bags of Coffee, 8 Cranch, 398, 405; United States v. 
Brigantine Mars, 8 Cranch, 417; Gelston n . Hoyt, 3 Wheat. 
246, 311; Wood v. United States, 16 Pet. 342, 362; Caldwell 
v. United States, 8 How. 366; Thatcher’s Distilled Spirits, 
103 U. S. 679; 16 Opinions Attys. Gen. 41; United States v. 
7 Barrels Distilled Oil, 6 Blatchford, 174; United States n . 
56 Barrels Whiskey, 1 Abbott (U. S.) 93; & C. 4 Int. Rev. 
Rec. 106; United States v. Whiskey, 11 Int. Rev. Rec. 109; 
United States v: 100 Barrels Spirits, 1 Dillon, 49, 57; S. C. 
12 Int. Rev. Rec. 153; S. C. (sub nom. Henderson’s Distilled 
Spirits') 14 Wall. 44; United States v. Distillery at Spring Val-
ley, 11 Blatchford, 255; United States v. 76,125 Cigars, 18 
Fed. Rep. 147; Taylor v. United States, 3 How. 197; Cliquot’s 
Champagne, 3 Wall. 114;- United States V. All the Distilled 
Spirits, 2 Ben. 486.

Mr. Edgar J. Sherman and Mr. Charles U. Bell for defend-
ants in error.

The only material part of the record is the agreed facts, 
by which it appears that neither of the claimants knew that 
an illicit business was carried on in the premises, and that 
a legal business was ostensibly and actually carried on there.
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The court must find that these claimants were innocent, not 
only of any wrongful intent, but even of negligence or blame 
of any kind. The question then to be argued is whether the 
property of a person innocent of any charge or suspicion of 
crime or negligence is to be forfeited, and he thereby pun-
ished, because a third person has committed an offence. To 
the consideration of this question we invite the attention of 
the court.

I. Penal laws are to be construed strictly. 1 Bl. Com. 91; 
Margate Pier Co. v. Hannam, 3 B. & Aid. 266; ^Edwards v. 
Dick, 4 B. & Aid. 212; Green v. Kemp, 13 Mass. 515; & C. 7 
Am. Dec. 169; Reed v. Davis, 8 Pick. 513; Caledonia/n Rail-
way v. North British Railway, 6 App. Cas. 114, 122; Walton, 
Ex parte, 17 Ch. D. 746; Jackson v. Collins, 3 Cowen, 89, 96; 
People n . Utica Ins. Co., 15 Johns. 358, 380; & C. 8 Am. Dec. 
243. Especially forfeitures are not favored. Hubbard v. John-
stone, 3 Taunton, 177; Adams v. Bancroft, 3 Sumner, 384.

II. Forfeiture is a punishment, and therefore, if a man 
who is wholly innocent can ever be punished for the crime 
of another, it must require language absolutely unequivocal 
before the court will so construe a statute. The cases we 
have cited show how strong the language must be. The lan-
guage of the law and the intent of the law must clearly coin-
cide in requiring such a construction. All the cases assume 
that in order to subject property to a forfeiture, the owner 
must himself have violated the law or must knowingly have 
suffered the property to go into possession of and control of 
some other person engaged in the regulated business. That is, 
if he either himself violates the law or knowing that another 
is violating the law permits him to have the use of hfs property 
in the unlawful business, or even permits him to have the use 
of his property in a business which is lawful, only if it be 
lawfully conducted, he may forfeit the property. There must 
be some degree of blame on the owner of the property; for 
property has no guilty character except as connected with 
persons who are chargeable with responsibility or blame. If 
the owner is absolutely innocent the property cannot be for-
feited. The mere accident of its situation cannot give it a
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criminal character independent of its owner’s fault. United 
States n . Barrels of Spirits, 1 Lowell, 239; Dobbins’s Distilled 
Spirits v. United States, 96 U. S. 395.

III. The general object of the statute is to enforce the 
payment of a tax on all liquor manufactured. It proposes to 
accomplish this object by inflicting punishments of fine, impris-
onment and forfeiture on all actually guilty of attempting to 
defraud the government of the tax and by requiring vigilance 
on the part of all who are in any way concerned in the busi-
ness and property to prevent and disclose any illegal acts 
under a penalty of a forfeiture of their goods. The legislature 
thought that the watchfulness of a man whose property was 
in danger would be greater than that of any government 
officer. Therefore every one concerned with an open distillery 
is bound to see that the law is not violated. If he chooses to 
leave his property in such a distillery, he does, so knowing the 
risk and ought first to satisfy himself that there is no violation 
of law.

But if the distillery is a secret one and the owner is in 
ignorance of its existence and in no fault, what conceivable 
purpose is served by punishing him by a forfeiture of his 
property ?

IV. If then the construction of the statute claimed by the 
government is, first, unjust, and, second, in no way within the 
object or intent of the law, the next question would seem to 
be whether the words of the statute are so imperative that 
we are driven to say that Congress intended this unjust and 
unreasonable thing when they passed the law. We claim on 
the contrary that it clearly appears that the intention was 
just and . reasonable and that Congress does not deserve the 
imputation which the government would cast upon them.

V. Examining the whole chapter, Rev. Stat. Title 35, 
c. 4, in the light of these principles we find the law con-, 
templates (1) open lawful distilleries which are stringently 
regulated with numerous penalties and forfeitures. §§ 3259, 
3260, 3262, 3263, 3264, 3267, 3269, 3271, 3275, 3277, 3279, 
3280, 3283, 3284, 3286, 3288, 3303, 3304, 3305.

In all cases arising under these sections knowledge of the
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nature of the business at least is either expressly required or 
is assumed from the very nature of the thing. Thus every 
such open distillery must have a conspicuous sign stating that 
it is a distillery. § 3279.

For instance, the elaborate provisions of § 3269 are absurd 
if applied to an illicit distillery. Of what consequence is it 
whether the pipes are painted black or red so long as the 
whole is concealed and secret.

The spirit of the law is farther well indicated by § 3262 
which contains elaborate provisions, the sole object of which 
appears to be to protect the government on one side and on 
the other to secure all innocent parties from loss. The spirit 
of that section is that no person is to be subjected to the 
forfeiture unless he has consented to assume that liability. 
United States v. Distillery at Spring Valley, 11 Blatchford, 
255, 271.

It is clear then that the statute both by its express pro-
visions and by necessary implication, in the case of open 
distilleries, imposes no forfeiture except on those wTho have 
expressly consented or knowingly exposed their property to 
the risk of forfeiture.

But there is another class of distilleries against which the law 
is also aimed; which are illicit distilleries. This falls under 
§§ 3257 and 3281, which latter section has been superseded by 
Stat. 1875, c. 36, § 16, 18 Stat. 310. In this latter case the 
owner of the property may be wholly innocent of any knowl-
edge of the existence of the distillery. The proposition which 
we desire to maintain is that if he is ignorant of the existence 
of the distillery, his property cannot be forfeited.

As we have seen in case of lawful distilleries no person’s 
goods are forfeited unless he has knowingly exposed them to 
forfeiture. There is no reason why any harsher rule should 
be applied in case of illicit distilleries. Gregory v. United 
States, 17 Blatchford, 328.

It is undoubtedly true that the presumption is against any 
one whose property is found in the illicit distillery, especially 
if such property is in its nature adapted to use in the illegal 
business. But it is equally clear that the owner may rebut
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this presumption and prove that he was wholly innocent. 
United States n . One Still, 5 Blatchford, 403; & C. 5 Int. Rev. 
Rec. 189. Take the case for instance of stolen property. It 
is clear that it would be unjust, unreasonable and preposterous 
that the real owner should forfeit such property by its being 
found in an illicit distillery. Suppose that a person drives his 
horse upon premises secretly used as a distillery forborne inno-
cent and legitimate purpose and while there the distillery and 
the horse are seized, cannot he claim it ?

These illustrations and others of the like class which will 
suggest themselves prove two points: first, that innocence may 
be proved, and second, that there are exceptions to the literal 
meaning of the law. The moment it is admitted that there 
are such exceptions the matter is settled, for if there is any 
exception, no one will dispute that our case will fall within it. 
2. Opinions Attys. Gen. 428; The Bello Corrunes, 6 Wheat. 
152; Peisch v. Ware, 4 Cranch, 347, 362.

VI. It ought to be enough simply to state our position. If 
a man leaves his property and parts with the control of it for 
a legal and proper purpose, no act of the tenant, unknown to 
him, and without his consent, can deprive him of his property.

VII. We understand that the decision in United States v. 
33 Barrels of Spirits, 1 Lowell, 239, covers this case; and we 
cite the words of Judge Lowell: “It is impossible to believe 
that any such sweeping condemnation is intended to be passed 
founded upon mere proximity in place upon the goods of all 
persons, innocent or guilty.” It is a rule of law as well as of 
natural justice that statutes will not be understood to forfeit 
property except for the fault of the owner, general or special, 
unless such a construction is unavoidable.

VIII. As the statute has absolutely required the assent of 
the landlord or lessor to the business of licensed distilling, it 
would certainly have reserved to him some power to control 
the property and restrain violations of the law, if it had in-
tended to hold him responsible. If the law is as is claimed by 
the government the case would stand like this: A man lets 
his estate for a legal and legitimate business. After a time 
he learns that the tenant has set up an illicit still. He has no
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power to enter the premises and stop him. He can only in-
form the government officers that they may come and seize the 
premises ; that is, may come and seize his own property. The 
government construction of this statute says to the landlord : 
“ If you give us any information of the illegal acts of your 
tenant, you shall be punished by a heavy fine.” Our con-
struction says to the landlord: “ If you do not as soon as you 
learn of the crime of your tenant inform the government, you 
shall be punished.” Which construction will carry out the 
end of the law ? Which construction is it probable the legis-
lature had in view ?

IX. We claim that any such construction would be uncon-
stitutional. And we cite the dictum of the court in United 
States v. Distillery at Spring Valley, 11 Blatch. 255, 271.

X. But it may be asked why Congress did not more explic-
itly guard against such a construction as that claimed ? The 
answer is that no Congress for one moment supposed that the 
government would ever attempt to rob a citizen of his prop-
erty, when it knew and admitted that he was guilty of no 
crime. The suggestion made in one case that the remedy for 
an innocent person is to ask favor of some government officer, 
is unworthy of the court. If a man has rights a court of jus-
tice is the place to maintain them. If he has no rights except 
by the favor of government officers, it is oppression. But if a 
person humbled himself to beg, what encouragement has he, 
when the government with full knowledge of his innocence 
has instituted and pressed the prosecution. The place for dis-
cretion, if any, is in refusing to institute unjust suits.

XI. In the very late case of United States v. 16 Barrels Dis-
tilled Spirits, 10 Ben. 484, the court although criticising the 
case in Lowell admit that the statute must be limited in some 
way and suggest another plan of escaping from its literal 
terms by limiting the forfeiture to goods found in the very 
room where the illegal acts were. This seems to us a very 
illogical way of avoiding the difficulty. It amounts to this. 
The court says the forfeiture is too unjust to be allowed in a 
case of magnitude, but if it is only a small amount of property 
which is affected, we will overlook the injustice. But even if



UNITED STATES v. STOWELL. 11

Opinion of the Court.

this construction was adopted, there would be too small an 
amount of goods left here to make it worth the government’s 
while to continue this controversy.

XII. There can be no question that the real estate is not 
liable to forfeiture. A farther question arises as to what is 
part of the real estate. It is not a question of fixtures but of 
the division line between real and personal estate. If an arti-
cle is personal estate, it is not a fixture. If it is a part of the 
real estate and is severable by a tenant, it is a fixture; but this 
is allowed only in favor of trade and not in favor of forfeitures 
and penalties. In a case like that before the court the rule in 
its utmost strictness as between heir and executor is applicable 
and all machinery and other articles which are annexed to the 
realty or which go to make it the manufactory for which it is 
intended are part of the realty.

Mr . Justi ce  Gray , after stating the case as above, delivered 
the opinion of the court.

The property sought to be forfeited consisted of real estate, 
and of machinery and fixtures and personal property found 
thereon.

The real estate was a single lot of land, part of "which was 
covered by a building and sheds opening by doors into one 
another, and the rest of which was a yard connected with the 
buildings. Dixon owned the premises, and used them for a 
lawful brewery. Stone and Bellows, with Dixon’s knowledge 
and consent, set up and used a still in the principal building, 
and there carried on the business of distillers, without the still 
having been registered, and without giving bond, or keeping 
books, as required by the internal revenue laws, and with 
intent to defraud the United States of the tax on the spirits 
which they distilled.

The omission to register the still was a cause of forfeiture 
under § 3258 of the Revised Statutes; the carrying on of the 
business of a distiller, without having given bond, or with 
intent to defraud the United States of the tax on the spirits 
distilled, was a cause of forfeiture under § 3281, as reenacted
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in § 16 of the act of February 8, 1875, c. 36; and the omission 
to keep books was a cause of forfeiture under § 3305 of the 
Revised Statutes. The questions presented are of the extent 
of the forfeiture.

By the now settled doctrine of this court, (notwithstanding 
the opposing dictum of Mr. Justice McLean in United States 
v. Sugar, 7 Pet. 453, 462, 463,) statutes to prevent frauds 
upon the revenue are considered as enacted for the public 
good and to suppress a public wrong, and therefore, although 
they impose penalties or forfeitures, not to be construed, like 
penal laws generally, strictly in favor of the defendant; but 
they are to be fairly and reasonably construed, so as to carry 
out the intention of the legislature. Taylor n . United States, 
3 How. 197, 210; Cliquoks Champagne, 3 Wall. 114, 145; 
United States v. Hodson, 10 Wall. 395, 406; Smythe v. Fiske, 
23 Wall. 374, 380.

It will be convenient, in the first place, to ascertain the 
construction and effect of the provisions of § 16 of the act of 
1875, by which, if any person carries on the business of a 
distiller, without having given bond, or with intent to defraud 
the United States of the tax on the spirits distilled by him, 
he shall be punished by fine and imprisonment, and there shall 
be forfeited to the United States: 1st. “ All distilled spirits or 
wines, and all stills or other apparatus fit or intended to be 
used for the distillation of spirits, owned by such person, 
wherever found.” 2d. “ All distilled spirits or wines and per-
sonal property, found in the distillery, or in any building, 
room, yard or inclosure connected therewith, and used with or 
constituting a part of the premises.” 3d. “ All the right, title 
and interest of such person in the lot or tract of land on which 
such distillery is situated.” 4th. “ All right, title and interest 
therein of every person who knowingly has suffered or per-
mitted the business of a distiller to be there carried on, or has 
connived at the same.” 18 Stat. 310.

By the first of these provisions, all distilled spirits or wines, 
and all stills or other apparatus fit or intended to be used for 
the distillation of spirits, owned by the illicit distiller, and 
found on the premises or elsewhere, are forfeited, without
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regard to the question whether the apparatus, by reason of 
the manner in which and the purpose for which it is placed on 
or affixed to the land, is technically personal property or real 
estate. But this provision does not extend to property owned 
by any other person than the distiller.

The second provision forfeits “all distilled spirits or wines 
and personal property, found in the distillery, or in any building, 
room, yard or inclosure connected therewith, and used with or 
constituting part of the premises.” The last words, “ and used 
with or constituting part of the premises,” like the words next 
preceding, “ connected therewith,” aptly designate real estate, 
and naturally and grammatically relate to and qualify “ any 
building, room, yard or inclosure,” and not “ all distilled spirits 
or wines and personal property.” The provision is clearly 
not limited to personal property owned by the illicit distiller. 
To hold it to be so limited would give no effect to that part 
of this provision which forfeits distilled spirits or wines; for all 
distilled spirits or wines owned by the distiller, wherever found, 
have been already forfeited by the first provision. The first 
provision is restricted in point of ownership, and not in point 
of place. The second provision is restricted in point of place, 
and not in point of ownership. Nor can the second provision 
be restricted to property fit or intended to be used for the dis-
tillation of spirits; for, while the first provision contains such 
a restriction as regards apparatus, the second provision omits 
all requirement of fitness or intention for the unlawful use. 
Each of the two provisions clearly defines its own restrictions, 
and the restrictions inserted in the one cannot be imported 
into the other. The second provision must therefore extend to 
some property not owned by the distiller, and to some prop-
erty not fit or intended to be used in distilling spirits. In 
order to give it such effect as will show any reason for its in-
sertion in the statute, it must be construed to intend, at least, 
that all personal property which is knowingly and voluntarily 
permitted by its owner to remain on any part of the premises, 
and which is actually used, either in the unlawful business, or 
in any other business openly carried on upon the premises, 
shall be forfeited, even if he has no participation in or know!
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edge of the unlawful acts or intentions of the person carrying 
on business there; and that persons who entrust their personal 
property to the custody and control of another at his place of 
business shall take the risk of its being subject to forfeiture if 
he conducts, or consents to the conducting of, any business 
there in violation of the revenue laws, without regard to the 
question whether the owner of any particular article of such 
property is proved to have participated in or connived at any 
violation of those laws. The present case does not require us 
to go beyond this; or to consider whether the sweeping words 
“ all personal property ” must be restricted by implication in 
any other respect, for instance, as to personal effects having 
no connection with any business, or as to property stolen- or 
otherwise brought upon the premises without the consent of 
its owner.

The significance of the omission of all restrictions in point 
of ownership, and in point of fitness or intention for the un-
lawful use, in the second provision concerning personal prop-
erty, is clearly brought out by contrasting that provision with 
the provisions immediately following it, concerning real estate.

The third provision forfeits only “ all the right, title or in-
terest of ” the distiller “ in the lot or tract of land on which 
the distillery is situated.” And the fourth provision forfeits 
only “ all right, title and interest therein of every person who 
knowingly has suffered or permitted the business of a distiller 
to be there carried on, or has connived at the same.”

Congress has thus clearly manifested its intention that the 
forfeiture of land and buildings shall not reach beyond the 
right, title and interest of the distiller, or of such other persons 
as have consented to the carrying on of the business of a 
distiller upon the premises.

In the case, on which the attorney for the United States 
much relied, of Dobbins’s Distillery v. United States, 96 IT. S. 
395, the jury, under the instructions given them at the trial, 
had found that the owner of the distillery, whose title was 
held to be included in the forfeiture for unlawful acts of his 
lessee, had leased the property for the purpose of a distillery, 
which brought the case within the provision of the act under
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which the condemnation was sought, corresponding to the 
fourth provision now under consideration. Act of July 20, 
1868, c. 186, § 44; 15 Stat. 143.

The intention of Congress, that no interest in land and 
buildings shall be forfeited, which does not belong to some 
one who has participated in or consented to the carrying on 
of the business of distilling therein, is further manifested in 
the provision of § 3262 of the Revised Statutes, which directs 
that “no bond of a distiller shall be approved, unless he is the 
owner in fee, unincumbered by any mortgage, judgment or 
other lien, of the lot or tract of land on which the distillery is 
situated, or, unless he files with the collector, in connection 
with his notice, the written consent of the owner of the fee, 
and of any mortgagee, judgment creditor, or other person 
having a lien thereon, duly acknowledged, that the premises 
may be used for the purpose of distilling spirits, subject to the 
provisions of law, and expressly stipulating that the lien of the 
United States for taxes and penalties shall have priority of 
such mortgage, judgment or other incumbrance, and that 
in case of the forfeiture of the distillery premises, or of any 
part thereof, the title of the same shall vest in the United 
States, discharged from such mortgage, judgment or other 
incumbrance.”

That section clearly indicates that the interest of an inno-
cent mortgagee or other person having a lien on the lot or 
tract of land on which the distillery is situated would not 
otherwise be included in a forfeiture for acts of the owner 
only.

The provisions of the other sections of the Revised Statutes, 
relied on to support this information, may be more briefly 
treated.

Section 3258 does not forfeit any land or buildings. But it 
does forfeit every still or distilling apparatus not registered by 
the person having it in his possession or custody, or under his 
control; as well as “ all personal property in the possession 
or custody or under the control of such person, and found in 
the building, or in any yard or inclosure connected with the 
building in which the same may be set up.” Personal prop-
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erty, by whomsoever owned, is thus included in the forfeiture, 
provided that it is in the possession, custody or control of the 
distiller, as well as found upon the premises. There is no 
reason for giving a narrower construction to this enactment 
than to the second provision of § 16 of the act of 1875, above 
considered.

Section 3305 provides that in case of omission to keep the 
books required by law, “the distillery, distilling apparatus, 
and the lot or tract of land on which it stands, and all personal 
property on said premises used in the business there carried 
on,” shall be forfeited. This description, taken by itself and 
literally construed, would include not only the distillery and 
distilling apparatus, but “ the lot or tract of land on which it 
stands,” by whomsoever owned, as well as all personal prop-
erty on the premises and used in the business there carried on. 
But it is hard to believe that Congress intended that a for-
feiture of real estate, under this section, for not keeping books, 
Should be more comprehensive than the like forfeiture, under 
the leading section already considered, for the graver offence 
of carrying on the business of a distiller without having given 
bond, or with intent to defraud the United States of the tax 
upon the spirits distilled. The more reasonable construction 
is that the brief summary of § 3305 was intended to conform 
substantially, in scope and effect, to the fuller definitions in 
§ 3281, (reenacted in § 16 of the act of 1875,) and to forfeit, 
without regard to the question of ownership, the distillery and 
distilling apparatus, and all personal property found on the 
premises and used in the business there carried on ; but, as to 
the real estate, to forfeit only the right, title and interest 
of the distiller, and of any persons who . participate in or con-
sent to the carrying on of the distillery.

The next question to be determined is from What time the 
forfeiture takes effect.

By the settled doctrine of this court, whenever a statute 
enacts that upon the commission of a certain act specific prop-
erty used in or connected with that act shall be forfeited, the 
forfeiture takes effect immediately upon the commission of the 
act; the right to the property then vests in the United States,
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although their title is not perfected until judicial condemna-
tion ; thé forfeiture constitutes a statutory transfer of the right 
to the United States at the time the offence is committed; and 
the condemnation, when obtained, relates back to that time, 
and avoids all intermediate sales and alienations, even to pur-
chasers in good faith.

The rule was early applied under statutes enacting that 
whenever goods, the importation of which was prohibited, 
should be imported, they should be forfeited ; and that if any 
ship should leave port without clearance or giving bond as 
required by law, the ship and the cargo should be forfeited. 
United States v. Coffee, 8 Cranch, 398; The Mars, 8 Crunch, 
41T. It has been recognized and acted on in cases of goods 
imported in fraud of the customs laws. Gelston v. Hoyt, 3 
Wheat. 246, 311 ; Wood v. United States, 16 Pet. 342, 362 ; 
Caldwell v. United States, 8 How. 366. And it has been 
steadfastly upheld under the internal revenue laws; in one 
case, under an enactment punishing by fine and imprisonment 
any person removing distilled spirits from the distillery con-
trary to law, with intent to evade the payment of the tax 
thereon, and providing that spirits so removed should be for-
feited ; and in another case under an enactment that any per-
son fraudulently executing an instrument required by the 
internal revenue laws should be punished by fine and impris-
onment, and the property to which the instrument related 
should be forfeited. Henderson! s Distilled Spirits, 14 Wall. 
44 ; Thacher’s Distilled Spirits, 103 U. S. 679.

The rule is equally applicable to the statutes now in ques-
tion. In the act of February 8, 1875, c. 36, § 16, the four pro-
visions, before quoted,, relating to forfeiture, follow immedi-
ately after the clause prescribing the punishment by fine and 
imprisonment of the offender, and contain nothing to imply 
that the forfeiture of all the kinds o.f property mentioned is 
not to take effect at one and the same time. The forfeiture, 
under the first of those provisions, of spirits and wines, stills 
and apparatus, owned by the offender, is evidently intended to 
take effect immediately upon the commission of the offence, 
so as to prevent any subsequent alienation by him before seiz-

vol . cxxxni—2
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ure and condemnation; and the words “wherever found” 
merely preclude all limit of place, and have no tendency to 
postpone the time when the forfeiture shall take effect. In 
the second provision, the restriction to personal property 
“ found in the distillery,” or upon the premises of which it is 
part, is a limit of place only, and does not postpone the for-
feiture of such property which is on the premises when the 
offence is committed ; and from what date a forfeiture of per-
sonal property not on the premises at the time of the commis-
sion of the offence, but brought there afterwards, should take 
effect, this case does not require us to consider. That the for-
feiture of real estate, under the third and fourth provisions, 
must take effect as soon as the offence is committed, is yet 
clearer; for those provisions contain nothing which by any 
possible construction could be supposed to postpone the for-
feiture ; and by the common law of England, even in the case 
of the forfeiture of all the real and personal estate of an of-
fender, while the forfeiture of his goods and chattels was only 
upon conviction and had no relation backwards, the forfeiture 
of his lands had relation to the time of the offence committed, 
so as to avoid all subsequent sales and incumbrances. 4 Bl. 
Com. 387. The forfeitures under §§ 3258 and 3305 of the 
Revised Statutes are governed by the same considerations.

It remains to apply the provisions of the statutes to the 
admitted facts of this case.

Stowell claims the real estate and certain machinery and 
fixtures, as well as a number of butts and a quantity of malt 
and hops.

The butts were personal property, used in the business of 
the brewery. Assuming them to have been sold and delivered 
by Dixon to Stowell before any offence was committed by which 
a forfeiture was incurred, yet they were suffered by Stowell 
to remain in Dixon’s possession, custody and control, and were 
upon the premises at the time of the commission of the offence, 
and found there at the time of the seizure. They were there-
fore forfeited under each of the sections relied on.

As to the malt and hops, the case is even clearer in favor of 
the United States; for not only were they intended to be
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used in the brewery, and were in the possession, custody and 
control of Dixon, and upon the premises, both at the time of 
the commission of the criminal acts and of the seizure, but 
Stowell acquired no right whatever in them until after such 
acts had been committed.

Of the real estate, Stowell, more than a year before the 
unlawful acts began to be committed by which a forfeiture 
was incurred, took a mortgage from Dixon, subject to a prior 
mortgage for $1500, and to secure a debt of $2500. This 
mortgage conveyed a distinct interest in the real estate to the 
mortgagee; and, by the law of Massachusetts, as between 
the mortgagor and the mortgagee, vested the fee in the latter, 
but, subject to the mortgage, and as regarded third persons, 
left the legal title in the mortgagor. Conard n . Atlantic Ins. 
Co., 1 Pet. 386, 441; Ewer v. Hobbs, 5 Met. 1, 3; Howard v. 
Robinson, 5 Cush. 119, 123. As soon as a still was set up on 
the land, with the mortgagor’s knowledge and consent, in 
violation of the internal revenue laws, the forfeiture under 
those laws took effect, and (though needing judicial condemna-
tion to perfect it) operated from that time as a statutory con-
veyance to the United States of all the right, title and interest 
then remaining in the mortgagor; and was as valid and 
effectual, against all the world, as a recorded deed. The 
right so vested in the United States could not be defeated or 
impaired by any subsequent dealings of the mortgagee with 
the mortgagor. Upton v. South Reading National Bank, 
120 Mass. 153, 156. The mortgagor’s subsequent conveyance 
of the land by quitclaim deed to the mortgagee, therefore, 
passed no title as against the intervening right of the United 
States. But this deed did not have the effect of merging or 
uniting the mortgage and the equity of redemption in one 
estate, because, by reason of that intervening right, it was for 
the interest of the mortgagee that the mortgage should be 
kept on foot. The quitclaim deed, being void or voidable, left 
the mortgaged estate exactly where it found it. Factors' de 
Trader^ Ins. Co. v. Murphy, 111 U. S. 738, 744; Dexter v. 
Harris, 2 Mason, 531, 539; New England Jewelry Co. n . 
Merriam, 2 Allen, 390; Stantons v. Thompson, 49 N. H. 272.
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It being admitted that the business of a distiller was not 
carried on with the mortgagee’s permission or connivance, 
and that he did not even know, until after the seizure, that a 
still had been set up on the premises, it follows, for the reasons 
already stated in discussing the construction and effect of the 
statutes in question, that the mortgage is valid as against the 
United States, and that, so far as concerns the real estate, 
the judgment of condemnation must be against the equity of 
redemption only.

As to the boiler, engine, pump, vats and tanks, the for-
feiture must be equally limited. As we understand the some-
what ambiguous statement of the facts regarding them, they 
were upon the premises before the still was set up, and were 
owned by Dixon, and not by the distillers; and it is not 
shown that any of them were used or fit to be used in connec-
tion with the distillery, which were not already in lawful use 
in the brewery. In that view, even if they, or some of them, 
would be trade fixtures as between landlord and tenant, yet, 
while annexed to the land, they were real estate, and covered 
by the mortgage. Butter v. Smith, 2 Wall. 491; Freeman n . 
Dawson, 110 U. S. 264, 270; Wimslow v. Merchants’ Ins. Co., 
4 Met. 306; Bliss v. Whitney, 9 Allen, 114.

The horses, wagons and harnesses claimed by Bevington 
were personal property, used in the business of the brewery, 
and were sold and a formal delivery of them made to Beving-
ton by Dixon after the acts had been committed by which a 
forfeiture was incurred; they were afterwards suffered by 
Bevington to remain under Dixon’s control and in his use, 
and they were found upon the premises at the time of the 
seizure. They were, therefore, forfeited under each of the 
sections relied on by the United States.

Judgment reversed, a/nd case remanded for further proceed-
ings in conformity with this opinion.
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CASE v. KELLY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 

THE EASTERN DISTRICT OF WISCONSIN.

No. 2. Argued January 26, 1888. — Decided January 6,1890.

In the absence of an enabling statute, either general or special, a railroad 
or other corporation cannot purchase and hold real estate indefinitely, 
without regard to the uses to be made of it.

A provision in an act of a state legislature that the courts of the State 
shall be bound to take judicial notice of it after its passage and publica-
tion is binding upon the courts of the State, and also in proceedings 
in the federal courts in the same State.

The rule that the limitation of the power of a corporation in a State to 
receive and hold real estate concerns the State alone does not apply 
when the corporation, as plaintiff, seeks to acquire real estate which it 
is not authorized by law to acquire.

Under the circumstances of this case the trustee is entitled to receive the 
value of the improvements made by him in good faith upon the real 
estate in controversy, before being required to convey it.

The  case, as stated by the court, was as follows:

The Green Bay and Minnesota Railroad Company being in 
the hands of a receiver, namely, Timothy Case, in the Circuit 
Court of the United States for the Eastern District of Wis-
consin, in a suit by the Farmers’ Loan and Trust Company, 
to foreclose a mortgage on said railroad, said receiver was 
directed by the court to take possession of all the property, 
real and personal, of said company, namely, its road-bed, 
lands, right of way and all its other property and rights what-
soever, with authority to bring suits in the name of the rail-
road company as he should be advised by counsel to be 
necessary. Under this order Mr. Case, as receiver, brought 
the present suit, stating that he sues in behalf of said railroad 
company, and as receiver, the defendants David M. Kelly, 
Henry Ketchum and George Hiles and the Arcadia Mineral 
Spring Company, a corporation created by the laws of the 
State of Wisconsin.

The allegations of the bill are, that the defendants Kelly,
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Ketchum and Hiles, who were officers of the railroad com-
pany during its period of construction, had procured numer-
ous donations of land from citizens who were interested in the 
construction of the road, along its line, intended to be for 
the use and benefit of the railroad company, and to assist 
it in such construction. The fundamental allegation* of the 
bill is, that these defendants, representing to the persons who 
made the donations that they were officers of the road, and 
soliciting these grants for the benefit of the road, took the 
conveyances to themselves individually; that they did this 
in a fraudulent manner, by making the grantors in the con-
veyances believe that they, as the officers of the company, 
could receive the conveyances for the benefit of the road; and 
that either the grantors did not really know to whom the 
conveyances were made, or were induced to believe that when 
made the grantees held the lands as a trust for the benefit 
of the road. These defendants not recognizing this trust, 
and the conveyances on their faces being merely conveyances 
to the individuals, either separately or collectively, to wit: to 
Ketchum, Kelly and Hiles, who now refuse to convey to the 
company or to admit its right to the lands, this suit is brought 
to have a declaration of the trust made by the court and a 
decree ordering conveyances by the defendants of the land to 
the corporation.

It is further alleged that the mortgage in process of fore-
closure in the court under which Case is acting as receiver 
covered all the lands of the corporation, and, would cover 
these lands if the title of the corporation in them was estab-
lished.

The defendants Kelly, Ketchum and Hiles filed answers, in 
which they denied all fraud or deception, denied that they 
held the lands in trust for the railroad company, and denied 
the right of plaintiff to any relief. A decree for want of an 
answer was taken pro confesso against the Arcadia Mineral 
Spring Company; replications were filed to the answers, the 
case was put at issue as regards the three principal defend-
ants, and an immense mass of testimony, documentary and 
otherwise, was taken.
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The Circuit Court on the hearing was of opinion that the 
conveyances made by various persons to Kelly and Ketchum 
and Hiles of the lands described in the bill were made by the 
grantors and received by the defendants as contributions to the 
railroad company to aid in the construction of its road; and 
that if the railroad company had authority by law to receive 
such grants and to hold such real estate, it would be entitled 
to the relief sought in the bill in this case. But being also of 
opinion that, by the laws of Wisconsin, and under its charter, 
it could only receive and hold lands for the defined purposes 
of the road, it held that only such lands as were necessary and 
proper for the immediate use of the road could be recovered 
in this suit. Case v. Kelly, 13 Am. and Eng. Railroad Cas., 
70. It therefore entered the following interlocutory decree:

“ This day came the parties, by their counsel, and, on con-
sideration of the pleadings and proofs in this cause and the 
arguments of counsel thereon, it is orderedj adjudged and de-
creed by the court that the complainant is entitled to recover 
from the defendants the title and possession of all such lands 
mentioned in the bill of complaint as are required by the 
railroad company for right of way, depot buildings and other 
necessary railroad purposes, as described and limited in the 
charter of the company, and that the bill of complaint as to 
all other portions of the lands described therein be dismissed.

“For the purpose of ascertaining what lands are required 
for right of way, depot grounds and other railroad purposes, 
as above stated, and also the extent and value of any improve-
ments made by defendants, this cause is referred to Hon. 
James H. Howe, as special master of this court, who will take 
such additional proof as either party may offer upon reason-
able notice, the evidence to close by the first day of October 
next, and the report of the master to be filed herein by the 
20th day of October next. The master will accompany his 
report with such reasons as he may deem proper in support of 
the conclusions reached by him. For that purpose he may 
visit the premises and report the result of his personal exam-
ination.”

The master made his report, accompanied by the testimony,
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to which exceptions were taken both by Case, the receiver, 
and by the defendants Hiles and Kelly, which exceptions were 
overruled by the court, and a final decree entered. From this 
the present appeal is taken.

That decree, after specifying certain pieces of land which 
the court considered as necessary and proper to the road for 
its use in the way of track, right of way, depots and other 
similar, proper and necessary uses, ordered the conveyance 
of these pieces of land by Kelly and by Ketchum and by 
Hiles and by the Arcadia Mineral Spring Company to the 
railroad company. It also directed a master to ascertain and 
report the value of certain improvements made by Hiles upon 
a portion of this property, and report the same to the court, 
for which Hiles was to be paid in case complainant should 
elect to take such improvements.

Mr. Walter C. Larned (with whom was Mr. Herbert M. 
Turner on the brief) for appellant.

I. The act of incorporation' of the Green Bay and Minne-
sota Railroad Company being a private act, the court cannot 
take judicial notice of it. Atchison A Topeka Railroad v. 
Blackshire, 10 Kansas, 477; Horn v. Chicago &c. Railroad, 
38 Wisconsin, 463; Perry v. New Orleans &c. Railroad, 
55 Alabama, 413; Mand^re v. Bonsignore, 28 La. Ann. 415; 
Broad Street Hotel Co. n . Wea/oer, 57 Alabama, 26; Chapman 
n . Coleby, 47 Michigan, 46; Workingmen? s Bank n . Con-
verse, 33 La. Ann. 963; Hailes v. State, 9 Texas App. 170; 
Leland v. Wilkinson, 6 Pet. 317.

II. The State alone, by a proceeding quo warranto, has the 
right to inquire whether the corporation was exceeding its 
powers in the acquisition of real estate. National Bank v. 
Matthews, 98 U. S. 621; Leazure n . Hillegas, 7 S. & R. 313; 
Cowell v. Springs Co., 100 U. S. 55; Goundie v. Northamp-
ton Water Co., 7 Penn. St. 233; Runya/n v. Coster, 14 Pet. 
122; The Banks Poitiaux, 3 Randolph, 136; & C. 15 Am. 
Dec. 706; Mclndoe v. St. Louis, 10 Missouri, 575; Gold Min-
ing Co. v. National Bank, 96 IT. S. 640.
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III. The trustee was not entitled to improvements. Thomp-
son v. Thompson, 16 Wisconsin, 91; Waterman v. Dutton, 6 
Wisconsin, 265.

Mr. George H. Noyes, for Hiles, appellee, cited: People v. 
Ottawa Hydraulic Co., 115 Illinois, 281; Covington Draw 
Bridge Co. v. Shepherd, 20 How. 227, 232; Junction Railroad 
Co. v. Bank of Ashland, 12 Wall. 226; People n . River Raison 
Ac. Railroad Co., 12 Michigan, 389; S. C. 86 Am. Dec. 64; 
State v. Learn, 9 Wisconsin, 279^; Clark v. Janesville, 10 Wis-
consin, 136; Rochester v. Alfred Bamk, 13 Wisconsin, 432; 
S. C. 80 Am. Dec. 746; Castello v. Landwehr, 28 Wisconsin, 
522; Rensselaer & Saratoga Railroad v. Davis, 43 N. Y. 
137; Cook v. Berlin Woolen Mills Co., 56 Wisconsin, 643; 
A C. 43 Wisconsin, 433; Benson v. Cutler, 53 Wisconsin, 
107; Hadley v. Stewart, 65 Wisconsin, 481; Blodgett v. Hitt, 
29 Wisconsin, 169; Green v. Dixon, 9 Wisconsin, 532; Pratt 
v. Thornton, 28 Maine, 355 ; S. C. 48 Am. Dec. 492; Spindler 
v. Atkinson, 3 Maryland, 409; A. C. 56 Am. Dec. 755.

On January 26,1888, the day on which the cause was argued, 
the death of Henry Ketchum, one of the appellees, was sug-
gested, and on July 19, 1888, the appearance of his heirs and 
legal representatives was filed in the cause. On October 9, 
1888, a motion was submitted asking for an order making the 
heirs and legal representatives of said Ketchum parties to the 
cause. On October 15th an order was made requiring the 
filing of affidavits to the effect that the persons named in the 
papers were the sole heirs and legal representatives of said 
Ketchum, and providing that in default thereof publication 
be made pursuant to the first section of rule 15. No affi-
davits having been filed pursuant to that order, on December 
19, 1888, an order of publication was issued, and on July 6th, 
1889, the order was duly published, and proof of publication 
thereof was filed in the clerk’s office of this court September 12, 
1889. The parties having failed to come in within the first ten 
days of this term, pursuant to the requirement of said rule, the 
appellant, on the 28th October, 1889, moved that such order 
or direction might be passed by the court as to it should seem
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proper, or the exigency of the case might require. On the 
4th of November, 1889, the court ordered that unless appli-
cation should be made on behalf of the parties or either of 
them on or before the third Monday of that month to submit 
further argument in the case, it would be taken and con- 
sidered upon the arguments then filed. No such application 
was made.

Mr . Justi ce  Mill er , after stating the case, delivered the 
opinion of the court.

The principal question suggested by this appeal is, whether 
the complainant, as representing the railroad company, can 
maintain a suit for these lands; that is to say, whether the 
company was endowed by the legislature of Wisconsin with a 
capacity to receive an indefinite quantity of lands, with no 
limitation upon their use, or upon their sale, or whether they 
were limited to the lands necessary to such uses as were appro-
priate to the operations of a railroad.

It is not pretended that there is any general statute of the 
State of Wisconsin which authorizes either this company or 
any other corporation to purchase and hold lands indefinitely, 
as an individual could do, without regard to the uses to be 
made of such real estate. The charter of the company, ap-
proved April 12, 1866, Private Laws Wis. 1866, c. 540, p. 1331, 
authorizes it to acquire real estate, namely, the fee simple in 
lands, tenements and easements, for their legitimate use for 
railroad purposes. It is thus authorized to take lands 100 feet 
in width for right of way, and also such as is needed for depot 
buildings, stopping-stages, station-houses, freight-houses, ware-
houses, engine-houses, machine-shops, factories, and for pur-
poses connected with the use and management of the railroad. 
This enumeration of the purposes for which the corporation 
could acquire title to real estate must necessarily be held exclu-
sive of all other purposes, and, as the court said at the time of 
making its interlocutory decree, “it was not authorized by its 
charter to take lands for speculative or farming purposes.”

It must be held, therefore, that there was no authority 
under the laws of Wisconsin for this corporation to receive an
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indefinite quantity of lands, whether by purchase or gift, to 
be converted into money or held for any other purposes than 
those mentioned in its act of incorporation.

To this view of the subject counsel urges several objections. 
The first of these which we will notice is that the charter of 
the corporation is a private act of which the court cannot 
take judicial notice, and that as it was not pleaded nor offered 
in evidence, nor otherwise brought to the attention of the 
court, it could not be the foundation of its judgment. To this 
there are two sufficient answers. The first of which is, that 
if the statute creating this corporation gave it no power to 
receive and hold lands in the manner we have mentioned, 
then it had no such power by virtue of any law of the State 
of Wisconsin ; for a corporation, in order to be entitled to buy 
and sell, to receive and hold, the title to real estate, must have 
some statutory authority of the State in which such lands lie, 
to enable it to do so, and the absence of such provision in the 
law of its incorporation does not create any general statute 
which authorizes any such right.

Another answer is, that in the charter of the railroad com-
pany itself, Laws of Wisconsin of 1866, chapter 540, section 
14, it is expressly enacted that “ this act is hereby declared to 
be a public act, and shall take effect and be in force from and 
after its passage and publication.” To this it is replied by 
counsel for appellant that the statute of Wisconsin cannot 
make that a public law which in its essential nature is a 
private law. However this may be, we do not doubt the 
authority of the legislature of a State to enact that after the 
passage and publication of one of its statutes the courts of 
the State shall be bound to take judicial notice of it without 
its being pleaded or proven before them. This rule, thus pre-
scribed for the government of the courts of the States, must 
be binding in proceedings in federal courts in the same State. 
Indeed, the distinction between public and private acts has 
become very artificial and shadowy since legislative bodies 
have adopted the principle of publishing in printed form all 
statutes which they pass. Some of the States keep up the 
distinction by making a difference in the manner in which
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public and private acts shall be published, and in such cases 
this difference is to be observed and may become of some con-
sequence, but the power of the legislature to declare in any 
case that after the passage and publication of any of its laws 
they shall be judicially noticed as public acts cannot, we think, 
be doubted.

It is next objected to the principle adopted by the court 
that the limitation upon the power of the corporation to re-
ceive land is one which concerns the State alone, and the title 
to such lands in a corporation can only be defeated by a pro-
ceeding in the nature of a quo warranto on behalf of the State. 
The case of National Bank v. Matthews, 98 U. S. 621, is 
strenuously relied on to support this view. We need not stop 
here to inquire whether this company can hold title to lands, 
which it is impliedly forbidden to do by its charter, because 
the case before us is not one in which the title to the lands in 
question has ever been vested in the railroad company, or 
attempted to be so vested. The railroad company is plaintiff 
in this action, and is seeking to obtain the title to such lands. 
It has no authority by the statute to receive such title and to 
(fwn such lands, and the question here is, not whether the courts 
would deprive it of such lands if they had been conveyed to 
it, but whether they will aid it to violate the law and obtain 
a title which it has no power to hold. We think the questions 
are very different ones, and that while a court might hesitate 
to declare the title to lands received already, and in the pos-
session and ownership of the company, void on the principle 
that they had no authority to take such lands, it is very clear 
that it will not make itself the active agent in behalf of the 
company in violating the law and enabling the company to 
do that which the law forbids.

Another alleged error in the decree of the court relates to 
that part of it which authorizes Hiles to recover the value of 
his improvements if the corporation chooses to take the im-
provements. We do not think this objection sufficient to 
reverse the decree. In the first place, the right of the plain-
tiff to have this land is not based so much upon the ground of 
the defendants having purchased it for the benefit of the road
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as upon the offer of counsel of Hiles to convey it in case he 
were paid for the improvements. But if we suppose that 
Hiles held this land in trust for the benefit of the plaintiffs, 
and is willing to acknowledge that trust, there is no reason 
why, in a court of equity, when the complainant asserts his 
right to the land and claims to recover both the title and pos-
session from his trustee, he should not pay the value of the 
improvements which that trustee has placed upon it. It is 
further to be observed that the option is given to complainant 
to take these improvements with the land or to reject the 
improvements and take the land without them, in which latter 
case he is merely required to give the owners of the improve-
ments access to the land for the purpose of removing them. 
If he desires the improvements he can keep them by paying 
for them. Hiles paid for the land when he got the title, and 
we see nothing unjust or inequitable in his receiving compen-
sation for improvements made in good faith upon the land 
which he is now willing to convey to the company, if the 
company chooses to take them at their appraised value.

We are urged to consider that if this decree is affirmed dis-
missing the bill of the railroad company, the defendants will 
be left in the possession of property fraudulently acquired, of 
considerable value, for which they gave no consideration. The 
answer to this is, that such question cannot be raised by the 
plaintiff in this case, because, having no right to take the 
property, it is not injured by a decree of the court which fails 
to grant such right. The other questions must be between 
the defendants in this case and those from whom they took 
deeds of conveyance, or such other parties, public or private, 
as may show that they have an interest in the controversy.

The decree of the Circuit Court is
Affirmed.

Me . Cuief  Just ice  Fullee  did not hear this case and took 
no part in its decision.
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While the relations of a party towards a corporation, as a director and 
officer, or as its principal stockholder, do not preclude him from entering 
into contracts with it, from making loans to it, $nd from taking its bonds 
as collateral security, a court of equity will refuse to lend its aid to their 
enforcement unless satisfied that the transaction was entered into in 
good faith, with a view to the benefit of the company as well as of its 
creditors, and not solely with a view to his own benefit.

In the case of a corporation, as in that of a natural person, any conveyance 
of its property, without authority of law, in fraud of its creditors, is 
void as to them.

The capital stock of a corporation, when it becomes insolvent, is, in law, 
part of its assets, to be appropriated to the payment of its debts, and if 
any part of it has been issued without being fully paid up, a court of 
equity may require it to be paid up.

R. loaned to a railroad company $100,000 upon its notes, and received from 
it 1250 shares of paid-up stock as a bonus, and 200 mortgage bonds of 
the company, and the practical control of the board of directors of the 
corporation. After this he demanded of this board 100 more bonds, as 
further collateral, and they agreed to it. Subsequently he proposed 
to the board that he would make further advances if they would put 300 
more bonds in his hands as collateral, and they assented to this proposal; 
but he never made such further advances. These 400 bonds, together 
with other bonds and property of the company, then came into his hands 
at a time when he was acting as and claiming to be the treasurer of the 
company. After the insolvency of the company took place, R. claimed 
to hold these 400 bonds individually, as collateral for his debt; Held, 
that, as between him and the other creditors of the company, he could 
not, under the circumstances, hold them as collateral for his debt.

At the last term of court motions to dismiss Nelson v. Green and Nelson 
el al. v. Green were argued at the same time with a motion to dismiss 
this case, and the motion was granted as to those cases, and denied as to 
this case. After the entry of judgment counsel in those cases moved on 
behalf of the appellants that the sum of $450 which had been deposited 
with the clerk for copies of the record should be refunded; Held, (the 
judgment being announced in delivering the opinion and announcing the 
judgment in this case,) that $200 of that amount should be refunded.

In equi ty . The previous proceedings in this case on a 
motion to dismiss are reported in Richardson v. Green, 130
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U. S. 104. The case now made, at the hearing on the merits, 
is stated in the opinion.

Nr. Lyman D. Norris for appellants.

Nr. Daniel P. Hays for Sickles and Stevens, appellees.

Nr. T. J. OP Brien for Sickles, Stevens and the Wrought 
Iron Bridge Company, appellees.

Nr. J. Hubley Ashton, (with whom was Nr. Henry N. 
Dechert and Nr. Henry T. Dechert on the brief,) for Bower 
& Co. and Betz, appellees.

Nr. D. A. NcKnight for Thomas W. Ferry, Edward P. 
Ferry and Nims, appellees. •

Mr . Justice  Lamar  delivered the opinion of the court.

This is a suit in equity, originally brought in the Circuit 
Court of the United States for the Western District of Michi- 
gan by Ashbel Green and William Bond, trustees, against the 
Chicago, Saginaw and Canada Railroad Company, a corpora-
tion organized under the laws of the State of Michigan, to 
foreclose a mortgage given by that company on all its prop-
erty and effects of whatsoever description to the plaintiffs, to 
secure the payment of 5500 of its bonds of $1000 each, payable 
to said trustees or bearer.

The suit was commenced on the 16th of November, 1876. 
A receiver was at once appointed. The company made no 
defence, but numerous parties, holders of the bonds thus 
secured, and others with claims of various kinds against the 
company, with leave of the court, intervened in the case, and 
were allowed to prove their respective claims. The contro-
versy resolved itself into a contest for priority among the 
respective claimants in the distribution of the proceeds of the 
sale of the mortgaged property thereafter to be made.

On the 30th of June, 1882, a decree was rendered that the 
bill was well filed, and that the complainants were entitled to
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a foreclosure. The matter was referred to a master to take 
testimony and report upon the validity, and also the priority, 
of the various claims filed. On the 6th of November, 1882, 
the master filed his report, in which he divided the claims 
presented into four classes, numbered A, B, C and D, respec-
tively. In class C he placed the claims secured by the first 
mortgage bonds, and the amount of said security. In this 
class was the claim of Benjamin Richardson for money fur-
nished to aid in the construction of the road, amounting, with 
interest, to $273,282.87, secured, as the master found, by 200 
bonds, amounting to $374,904. Exceptions to this report 
were filed by nearly all of the parties interested, but, in the 
main, it was confirmed by the court, and, on the 3d of May, 
1883, a decree was entered on the question of priority among 
the respective claimants in the distribution of the fund arising 
from the sale of the mortgaged property, which had occurred. 
This decree, among other things, provided that, after certain 
expenses and certificates given by the receiver had been paid, 
the remainder of the fund should be ratably divided among 
the bond claimants, and where the bonds were held as col-
lateral security no greater amount should be allowed than 
sufficient to satisfy the debt thus secured.

Benjamin Richardson’s claim is in this class. It was for 
600 bonds claimed as collateral security for the amount of 
money advanced by him for the construction of the road, and 
for 1105 other bonds which he alleged he had redeemed from 
certain bankers in London; and, in another form, was for 
3574 bonds which he had purchased at an execution sale in 
New York City that was had to satisfy a judgment he had 
obtained against the railroad company in the Court of Com-
mon Pleas for the city and county of New York for the 
amount of his debt with interest. The decree allowed Rich-
ardson’s claim as respects 200 of the 600 bonds, but rejected 
it as to the other bonds claimed by him.

Subsequently, that decree was amended by the decree of 
October 8, 1883, so as to correct certain mistakes in the calcu-
lation of interest upon the bonds. The effect of this latter 
decree was to reduce Richardson’s share of the proceeds by
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$2173.91 from what the original decree of May 3, 1883, had 
made it ; and also to reduce in like manner the share of one 
of the other intervening parties, the Wrought Iron Bridge Com-
pany of Canton, Ohio, by the sum of $183.60.

Four separate appeals were taken from the decree of May 
3, 1883, and an appeal was also taken by Richardson and his 
assignee, Henry Day, from the amended decree of October 8, 
1883. At the last term of the court all the appeals were dis-
missed except that of Richardson and Day from the decree of 
October 8, 1883. Richardson v. Green, 130 U. S. 104. Be-
fore the decision at the last term of the court was rendered 
Richardson died, and his legal representatives are now prose-
cuting the appeal. As a decision upon the questions presented 
by this appeal affects the distribution decreed by the court 
below of $137,154.94 among the other claimants, it becomes 
necessary to examine the facts and to give consideration to 
the equities which relate to the claims of all those parties.

The Chicago, Saginaw and Canada Railroad Company was 
organized about the 4th of December, 1872, under an act of the 
Michigan legislature approved April 18, 1871, with a capital 
stock of $4,200,000, divided into 4200 shares, for the purpose 
of building a railroad from St. Clair, in the eastern part of the 
State, to Grand Haven, on Lake Michigan, a distance of about 
210 miles.

Thé original incorporators each subscribed for 210 shares of 
this capital stock, five per cent of which was paid in. This was 
all the stock ever subscribed, and all the money paid in on any 
stock. Nine of those corporators were elected directors, all 
but three of whom resigned in 1873, transferring their stock, 
it is supposed, to those three. The stock subscribed and the 
money paid on it may, for all practical purposes, be considered 
as having afterwards disappeared from the organization.

For the purpose of raising funds to build the road and equip 
it the corporation executed a mortgage and issued 5500 seven 
per cent bonds of $1000 each, due in 30 years, with interest 
payable semi-annually, and placed them in the hands of its 
executive committee to be put upon the market. Before sell-
ing any of its bonds, however, the corporation borrowed con-

vol . cxxxni—3
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siderable money from various parties, giving the bonds as 
security, at the rate of two dollars in bonds for every dollar 
borrowed, and also giving, as a bonus, to the parties from 
whom the money was borrowed, a large amount of capital 
stock.

These loans were negotiated with the following persons: (1) 
With a syndicate of four persons in Philadelphia, designated 
in the record as the “Philadelphia parties,” who advanced 
money to the company on the terms above stated until the 
amount aggregated, according to the report of the master, 
$143,629.62. The number of bonds pledged to the syndicate, 
as collateral security for this loan, was 462. The Philadelphia 
parties claimed before the court below to be entitled to prove 
all the bonds held by them to the full amount of principal and 
accrued interest, and to a share in the proceeds of the fund 
derived from the sale of the mortgaged property to the extent 
of their loans and the interest thereon. The decree of the 
court allowed their claim, to the extent of 287.26 bonds only, 
that number being twice the amount of the principal advanced. 
The second party from whom the company obtained a loan 
was the appellant Richardson, upon terms hereinafter stated. 
The third party was George G. Sickles of New York, who 
loaned the company $100,000 upon a pledge of 250 of the 
bonds, as collateral, and also a bonus of $100,000 full paid 
stock. Afterwards his son, Daniel E. Sickles, bought 163 of 
the bonds for the consideration that he would assume and pay 
the debt due his father, which he afterwards did. The bonds 
held by the elder Sickles were then returned to the company. 
Daniel E. Sickles claimed that, as an innocent purchaser, he 
was entitled to priority over the other collateral bondholders, 
who were the directors, officers and promoters of the company. 
His demand for priority was disallowed by the court; and the 
only part of his claim that was allowed was, that as innocent 
purchaser of the 163 bonds he might prove them to the full 
amount of his principal and interest.

After the negotiation for the three loans above named, 
Thomas M. Nelson contracted with the company to ballast 
and iron the first twenty miles of the road from the town of
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St. Louis west, etc. This contract he substantially performed. 
Two months afterwards he entered into another contract with 
the company to clear, grub and grade the road, and build 
bridges and culverts on the second division thereof to Lake-
view. Part of this second contract was assigned to the claim-
ant Soule. This contract also, with the exception of a part of 
the grading, was performed by these parties. They had no 
security for the payment of their services. They relied on the 
solvency of the company and the assurances of Richardson, 
who was then a director and the treasurer of it, that arrange-
ments were perfected for the payment of the work as fast as 
it progressed. The company failed to pay the amount due on 
these contracts. Suits were brought, judgments obtained, and 
executions issued which were returned nulla bona. They 
presented their claims to the master, who reported in their 
favor, and allowed them priority over the bondholders to the 
amount of $16,342.68. Exceptions to this finding having been 
filed were sustained by the court below, which allowed their 
debt, but put it in the fourth class, to be paid pro rata from 
any surplus remaining after the bondholders were paid.

The claim of the Wrought Iron Bridge Company was based 
upon a contract with the railroad company, under which it 
built an iron bridge across the Saginaw River, which was sold 
by the receiver for the sum of $20,000. This claimant was 
allowed a share in the proceeds of the sale on the basis of the 
66 bonds of which it had become the actual owner.

The claim of Stevens was based upon a bona fide loan made 
to the company by him. By the decree of the court below he 
was allowed a share in the funds to the extent of 32 bonds.

Any modification of the decree of the court below favorable 
to the contention of the appellants herein will correspondingly 
reduce the allowances made to the above-mentioned claimants.

The loan of $100,000 by Richardson to the railroad com-
pany, on which he obtained the first 200 bonds, as collateral, 
was made by him on the 31st of March, 1875, under a contract 
with the company, in which he agreed to lend the corporation 
that amount upon certain terms, which, among others, were, 
(1) that the company should deliver to him 200 mortgage
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bonds of $1000 each; (2) that, within fourteen days, he should 
be elected a director of the company; (3) that John A. Elwell, 
of New York City, should be employed by the company at a 
salary of $2500 and his personal expenses, for the purpose of 
superintending the construction of the road and of looking 
after the interests of Richardson; (4) that as a further collat-
eral security the company should lease the first 20 miles of 
the road as soon as it should be completed, and assign such 
lease to Richardson, and should also assign to him all the 
subsidy notes pertaining to that division of the road, he to 
retain all the money derived from the lease and subsidy notes, 
and render unto the company, at final settlement, seven per cent 
interest upon the money so received; and (5) that the company 
should execute and deliver to Richardson 1250 full paid shares 
of capital stock of $100 each. Although, on its face, this was 
to be fully paid up stock, it was understood that no money 
was to be actually paid for it, the consideration, as recited in 
the agreement, being Richardson’s services, good offices and 
influence in favor of the company in the financial world.

In the contest for priority among the claimants before the 
master the judgment creditors of the corporation claimed that 
they entered into the contracts with the company whereon 
they obtained their judgments relying upon its resources, 
which they were led to think were ample by reason of the 
amount of the outstanding paid up stock in the hands of such 
responsible stockholders and owners as Richardson and the 
Philadelphia parties; and it was contended that those stock-
holders should not be allowed to share in the proceeds arising 
from the sale of the mortgaged property on the basis of the 
bonds held by them, as collateral, unless they should first pay 
to the company the full amount of the shares of stock of which 
they had held themselves out to the world as the owners. 
The master concurred in this view, but, because there was no 
proof of the actual value of the stock, he declined to make 
any deduction from the amount due to Richardson, but limited 
his claim to the 200 bonds. The appellants received the 
amount which the decree allowed, but appealed to this coust 
from that decree, contending that they were entitled to a
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larger share of the fund on the basis of the additional 400 
bonds.

To determine the merits of the contention of the appellants, 
a somewhat minute statement of the circumstances which led 
the board of directors to vote to Richardson those 400 addi-
tional bonds becomes necessary. The 12o0 shares of paid up 
stock for which he paid nothing made him the largest stock-
holder in the company. He and the Philadelphia parties held 
all the outstanding stock with the exception of a few shares, 
and the entire and absolute control of the corporation was 
thus in their hands. Richardson soon controlled a majority 
of the board, and dominated its proceedings. He was at once 
made a director, according to the contract. He became chair-
man of its executive committee and its managing director. 
The lease of the first 20 miles of the road was made to him, 
and that part was turned over to his possession. He had John 
A. Elwell, his coadjutor and representative, elected a director, 
who became, successively, secretary, auditor and a member of 
the executive committee of the board. He afterwards caused 
Ambrose, Hamm and Cooper to be put upon the board of 
directors, to each of whom he assigned small portions of his 
stock to enable them to vote in furtherance of his schemes and 
interests ; and the 1250 shares of paid up stock were in due 
time issued to him.

At a meeting of the board of directors, held on the 5th of 
July, 1875, although he had advanced nothing beyond his 
original loan already secured, he demanded 100 additional 
bonds, representing $100,000, as collateral, and the board, 
yielding to his exactions, unanimously adopted a resolution 
directing the secretary and treasurer to deposit with him that 
number of bonds for such purpose. Within one month after-
wards, to wit, August 5, 1875, Richardson was unanimously 
elected treasurer of the company, to fill the vacancy caused by 
the resignation of E. P. Ferry, which he had tendered, to take 
effect when his accounts should be adjusted by the executive 
committee, and when the personal obligations he had made 
should be settled, or he be relieved therefrom. The board of 
directors also voted to Richardson 300 additional first mort-
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gage bonds as collateral. How he accomplished these results, 
to wit, the resignation of Ferry, his own election as Ferry’s 
successor, and also the vote to himself of the 300 bonds, is 
very fully explained by the testimony of the directors and of 
Richardson himself. Ferry thus states why he resigned : 
“Mr. Richardson said to me that he thought that, advanc-
ing as much money as he did, he not only should have all the 
moneys of the company in his hands, as treasurer, to see that 
they were properly disbursed, but also the securities of the 
company under his control.” In explanation of his tendering 
his resignation, to take effect upon being settled with and 
relieved from personal responsibility, he says : “ I had endorsed 
the company’s notes to the amount of about $20,000, and fur-
nished them with money, both. I had advanced the company, 
as treasurer, from my own funds, in the neighborhood of 
$10,000. I think it was $9000 and something.” He further 
stated that Mr. Richardson assured him that the adjustment 
and release asked for should be effected. He also stated that 
Richardson had never performed those promises. The vote of 
300 bonds to Richardson is thus explained by himself : “ I de-
manded of the board 300 more bonds, and got them by resolu-
tion of the board.” The resolution directed a conveyance to 
Richardson of 300 of the first mortgage bonds of the company 
upon the consideration of advances made an$ to be made by 
him. The fact is, that the sum actually advanced by him in 
addition to his original loan, for which these 400 bonds were 
successively voted to him, amounted to a little over $31,000. 
The terms upon which he made the demand for these addi-
tional bonds are stated by Ferry and Elwell. At this same 
meeting, held August 3, 1875, Richardson introduced the 
following resolution :

“ Resolved^ That the president and secretary be, and they 
are hereby, authorized to execute a contract for the purpose 
of grading, tying and bridging the company’s located road 
from its western terminus to Lakeview.”

•Elwell testifies that Richardson stated to the board that if 
they would, by resolution, authorize him to receive 300 addi-
tional bonds of the company of $1000 each, he would make
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further advances to a sufficient amount for the company to go 
on with the extension and equipment of the road to Lakeview. 
It was in consideration of these promised advances that the 
resolution was adopted directing the 300 bonds to be conveyed 
to him. This promise was never fulfilled by Richardson. 
Elwell testifies that he advanced no money for the extension 
or equipment of the road to Lakeview, nor did he purchase 
any iron or other material to be used on that part of the road. 
Both Richardson and Ferry, according to their own testimony, 
considered that the action of the board of directors placed 
Richardson, as treasurer, in the shoes of Ferry, at least with 
regard to the custody of the unissued bonds of the company. 
These bonds, 2985 in number, were deposited with a Safe 
Deposit Company in New York City, subject to the control 
of Ferry. Ferry immediately drew an order on that company 
authorizing it to deliver to Richardson all the bonds belonging 
to the railroad company deposited with it, and, through Elwell, 
gave to Richardson the key to the vault in which they were 
kept, in order that he (Richardson) might take possession of 
them. Armed with this order to the Trust Company to deliver 
the bonds to him, as treasurer, Richardson, on the 20th of 
August, 1875, in company with Messrs. O. W. Child and M. J. 
Baney, proceeded to the place of business of the Trust Com-
pany, and, his order having been accepted by that company, 
took possession of all the unissued bonds there belonging to 
the railroad company, Messrs. Child and Baney counting them 
and making a memorandum of them. This memorandum of 
the number counted included the 400 now claimed by the 
appellants, as collateral security. On the following day, Rich-
ardson, claiming to act under the authority of the aforesaid 
resolutions of the board of directors voting the 400 bonds to 
him as collateral security, and the order of the president of 
the company to Ferry, separated 400 of the bonds from the 
remainder, (Child and Baney assisting him,) and placed them 
in a tin box, which he afterwards kept in his personal pos-
session.

On the 11th of October, 1875, Richardson was appointed 
managing director, irrevocable, and chairman of the executive



40 OCTOBER TERM, 1889.

Opinion of the Court.

committee ; and, on the 12th of the same month, he gave to 
Ferry the following receipt :

“ Received of Edward P. Ferry, treasurer of the Chicago, 
Saginaw & Canada Railroad Co., twenty-two hundred and 
eighty-nine (2289) of the first-mortgage bonds of the company, 
numbered as detailed by the memorandum above, dated New 
York, Aug. 20, ’75, and signed by O. W. Child & M. J. Baney, 
placed in my custody as chairman of the executive committee 
of said R. R. Co., in accordance with the resolution of the 
board of directors passed Oct. 11, ’75, for custody, disposal, 
or sale.

“ Benjam in  Richar dson .
“ Endorsed : Benjamin Richardson. Receipt — 2289 bonds. 

Oct. 12, 1875.”

The list thus receipted for by Richardson as chairman of 
the executive committee, included the 400 bonds numbered 
from 3201 to 3600, inclusive, which he previously, as before 
stated, had separated from the original number, and claimed 
had been pledged to him as collateral security. It is safe to 
say, too, we think, that no one interested in the affairs of the 
company, except Elwell and Richardson, knew, at that time, 
that Richardson was holding those 400 bonds in any other 
capacity than as treasurer of the company. ’ Elwell testified 
that at the meeting of October 11, 1875, none of the other 
parties knew that Richardson had those bonds.

W. J. Kelley testified that, at a meeting of the board of 
directors on that day, the understanding of the board derived 
from Richardson’s statement was, that he had in his possession 
only the original 200 bonds as collateral. Secured in the pos-
session of the company’s bonds, Richardson refused to comply 
with the conditions on which Ferry had resigned. On the 
16th of August, 1875, Elwell enclosed in a letter to Richard-
son two renewal notes to be substituted for those on which 
Ferry had been endorser, saying: “Mr. Ferry demands that, 
before he resigns his office of treasurer and turns everything 
over to you, you shall endorse the renewal notes person-
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ally, as he did the original ones, and it is for that purpose 
that I send them, and they ought to be returned to Mr. Ferry 
immediately, so as to reach him the last of this week, to be 
used in the bank next Monday. . . . Mr. Ferry gave me one 
of his envelopes stamped, in which you had better enclose the 
notes to him. . . . Mr. Ferry has agreed to turn over to you 
or to deliver to me for you on your order all books, accounts, 
vouchers, etc., in his possession as treasurer upon the two 
notes being returned to him endorsed.” Richardson remon-
strated with Elwell against this, and on the 21st of the same 
month he replied to Elwell’s next letter, declining to sign the 
notes, and declaring himself indifferent to Elwell’s retention 
of the books and papers, pertaining to the office of treasurer, 
inasmuch as he (Richardson) had already become not only the 
treasurer, but also the receiver, advancer and chief controller 
of the company. On that day the board of directors voted 
120 bonds to Richardson as a bonus. Counsel for the appel-
lants insist in their brief that this was done in his absence, 
and that he repudiated this resolution and refused to take 
those bonds. This statement is in conflict with that of Kelley, 
president of the company, who testifies that Mr. Richardson 
was present, and, so far from objecting to the vote of the 
bonus to him of 120 bonds, he insisted upon it; but as they 
make no claim on these bonds as a bonus, it is not necessary 
to add anything further, except the remark that the action of 
the board illustrates the readiness of the directors to subserve 
all Richardson’s wishes.

At the meeting of July 8, 1876, the board, in anticipation 
of the foreclosure of the mortgage then determined on, passed 
resolutions auditing the entire account of Richardson against 
the company, and declared the sum of $185,584.18 to be due 
to him from it. Another resolution, unanimously adopted, 
ratified and approved the bonds issued to him for that aggre-
gate sum. A third resolution was adopted directing the sec-
retary to execute and deliver to him the notes of the company 
at seven per cent, payable at such times as could be agreed on 
with Richardson, and that there should be embodied in the note 
an authority to the holder, in default of payment, to sell such
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bonds without notice and with the right to become himself the 
purchaser if sold at public sale. On the same day, immedi-
ately after the meeting, Elwell, the secretary, gave to Richard-
son those notes, in which were recited the numbers of the 600 
bonds under discussion. On the same day, Richardson and 
Ferry addressed to the mortgage trustees a written request to 
institute proceedings to foreclose the mortgage. These notes, 
on the 17th of July, at the request of Richardson, were torn 
up by Elwell, and demand notes, bearing the same date, sub-
stituted therefor. Forthwith Richardson commenced suit 
against the corporation in the Court of Common Pleas of the 
city of New York on those notes ; and on the 12th of August 
obtained the judgment hereinbefore mentioned. Execution 
was issued on that judgment, and, as the proofs clearly show, 
the sheriff levied upon and sold all the bonds of the company 
which had been placed in Richardson’s custody, namely, the 
600 bonds which he claimed had been pledged to him as afore-
said, and 2974 other bonds, including 1105 which he claimed 
to have redeemed from a bank in London. At the sale Rich-
ardson purchased all those bonds at the price of $50 each, 
$178,700. A short time after this sale and purchase, to wit, 
November 16, 1876, this suit for foreclosure was commenced, 
and as an intervener therein he claimed that by virtue of his 
purchase at the sheriff’s sale he became the absolute owner of 
the entire 3574 bonds. Afterwards he appears to have con-
fined his claim to the 600 bonds alleged to have been held by 
him originally as collateral security and the 1105 bonds just 
referred to. It would seem from the briefs filed in this court 
by counsel on behalf of appellants that the claim here is con-
fined to the 400 bonds above described.

In view of all the facts and circumstances presented by this 
record we are unable to see any such superior equity arising 
out of the transactions of Richardson with this company as 
entitles him to a priority over the other creditors in the distri-
bution of the fund in question ; or anything in his mode of 
getting possession of the 400 bonds which gives him a better 
claim to them than that of the other creditors. While we may 
not be prepared to concur with the master in some of the rea-
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sons upon which he based his report, yet we do not think either 
that report or the decree of the court below confirming it con-
tains any error of which the appellants can complain.

Richardson’s relation to the subject matter of this contro-
versy was threefold: (1) That of a creditor of an insolvent 
corporation claiming for his debt priority of payment over 
those of all other creditors, out of the fund arising from a 
foreclosure sale of the mortgaged property ; (2) that of a 
director and officer of that corporation at the time his debt 
against it was created ; and (3) that of the largest shareholder 
of its capital stock. Undoubtedly his relation as a director 
and officer, or as a stockholder of the company, does not pre-
clude him from entering into contracts with it, making loans 
to it and taking its bonds as collateral security; but courts of 
equity regard such personal transactions of a party in either 
of these positions not, perhaps, with distrust, but with a large 
measure of watchful care; and unless satisfied by the proof 
that the transaction was entered into in good faith, with a 
view to the benefit of the company as well as of its creditors, 
and not solely with a view to his own benefit, they refuse to 
lend their aid to its enforcement. In Twin Licit, Oil Co. v. 
Marbury, 91 U. S. 587, 588, Mr. Justice Miller, delivering the 
opinion of the court, said: “ That a director of a joint-stock 
corporation occupies one of those fiduciary relations where his 
dealings with the subject matter of his trust or agency, and 
with the beneficiary or party whose interest is confided to his 
care, is viewed with jealousy by the courts, and may be set 
aside on slight grounds, is a doctrine founded on the soundest 
morality, and which has received the clearest recognition in 
this court and in others.”

In relation to the rights and liabilities of a stockholder, this 
court said in Sawyer n . Hoag, 17 Wall. 610, 620, Mr. Justice 
Miller also delivering the opinion of the court: “We think it 
now well established that the capital stock of a corporation, 
especially its unpaid subscriptions, is a trust fund for the 
benefit of the general creditors of the corporation.” Proceed- 
lno to show that this trust cannot be defeated by a simulated 
payment of the stock subscription, nor by any device short of
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an actual payment in good faith, he concluded with these 
words : “ It is, therefore, but just that, when the interest of 
the public or of strangers dealing with this corporation is to 
be affected by any transaction between the stockholders who 
own the corporation and the corporation itself, such transac-
tion should be subject to a rigid scrutiny, and if found to be 
infected with anything unfair towards such third person, cal-
culated to injure him, or designed intentionally and inequi-
tably to screen the stockholder from loss at the expense of the 
general creditor, it should be disregarded or annulled so far 
as it may inequitably affect him.”

In the case last cited the stockholder nominally paid the 
stock subscription, but the money was immediately taken back 
as a loan, and it was claimed by him as a valid payment. The 
transaction was characterized by the court as a “ fraud upon 
the public who were expected to deal with them.”

In Graham v. Railroad Co., 102 IT. S. 148, 161, this court 
said, Mr. Justice Bradley delivering the opinion : “ When a 
corporation becomes insolvent, it is so far civilly dead, that its 
property may be administered as a trust-fund for the benefit 
of its stockholders and creditors. A court of equity, at the 
instance of the proper parties, will then make those funds 
trust-funds, which, in other circumstances, are as much the 
absolute property of the corporation as any man’s property 
is his.”

In the more recent case of Wabash, St. Louis & Pacific 
Railway Co. v. Ham, 114 U. S. 587, 594, it was said by this 
court, speaking through Mr. Justice Gray : “ The property of 
a corporation is doubtless a trust fund for the payment of its 
debts, in the sense that when the corporation is lawfully dis-
solved and all its business wound up, or when it is insolvent, 
all its creditors are entitled in equity to have their debts paid 
out of the corporate property before any distribution thereof 
among the stockholders. It is also true, in the case of a cor-
poration, as in that of a natural person, that any conveyance 
of property of the debtor, without authority of law, and in 
fraud of existing creditors, is void as against them.”

Can the transactions between Richardson and the insolvent
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corporation of which he was largely the owner and controller, 
especially with respect to the claim he is urging in this case, 
stand the test of the fairness and good faith which, as a 
director and stockholder, he owed to the corporation, its cred-
itors and bona fide bondholders ? His very first transaction 
with the corporation, by which he introduced himself into it 
as a stockholder, was an illegal and fraudulent act. We refer 
to the agreement on the part of the company to issue to 
Richardson 1250 shares of bonus stock. At the time this 
agreement was made and the stock issued in pursuance thereof, 
the statutes of Michigan provided: “ That it shall not be law-
ful for any railroad company, existing by virtue of the laws 
of this State, nor for any officer of any such company, to sell, 
dispose of, or pledge any shares in the capital stock of such 
company, nor to issue certificates of shares in the capital stock 
of such company until the shares so sold, disposed of, or 
pledged, and the shares for which such certificates are to be 
issued shall have been fully paid.” 2 Comp. Laws Mich. par. 
H5L

We have seen that all the acts of Richardson as director, 
stockholder, chairman of the executive committee and treas-
urer, all of which offices he held at one time, had their origin 
in this bonus stock. After having exercised all the privileges 
and powers of a stockholder in the corporation, it cannot be 
seriously contended that he is to be held exempt from the 
liabilities which would attach to a bona fide shareholder who 
has taken shares purporting to be paid up, but which in truth 
are not paid up. The case of Scovill v. Thayer, 105 U. S. 
143, 153, 154, bears a close analogy to this. Mr. Justice 
Woods delivering the opinion of the court in that case said: 
“ The stock held by the defendant was evidenced by certifi-
cates of full-paid shares. It is conceded to have been the 
contract between him and the company that he should never 
be called upon to pay any further assessments upon it. . . . 
But the doctrine of this court is, that such a contract, though 
binding on the'company, is a fraud in law on its creditors, 
which they can set aside; that when their rights intervene 
and their claims are to be satisfied, the stockholders can be
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required to pay their stock in full.” The same rule is laid 
down in Ex parte Daniell, 1 DeG. & J. 372. In that case 
the directors of the company allotted to themselves a num-
ber of shares by a resolution that the shares so allotted 
were to be treated as paid up stock in full. Daniell, one of 
the directors, was not present at the time the resolution was 
adopted, but he afterwards accepted the shares allotted to him. 
An order having been made for winding up the company, 
assessments were made upon those shares for the purpose, it 
is supposed, of paying the debts of the company. It was held 
that Daniell was liable to those assessments to the same 
extent as if the resolution had not provided that the shares 
were to be treated as paid up stock.

The principle underlying all of the decisions which we have 
cited upon this point is, that the capital stock of a corporation, 
when it becomes insolvent, is in law assets of the corporation, 
to be appropriated to the payment of its debts; and that 
creditors have the right to assume that the stock issued by 
the corporation and held by its stockholders as paid up stock 
had been paid up, or, if unpaid, that a court of equity, at the 
instance of the proper parties, could require it to be paid up. 
In the case now before us, the bonds claimed by the appellants 
were voted to Richardson by his associate directors, every one 
of whom owed his election to the holders of this bonus stock 
alone. The total amount of the advances made by him, for 
which these bonds are collateral, is very little larger than one- 
half of the amount of the stock which he had as paid up stock. 
If the stock given to him and the Philadelphia parties had been 
really paid up stock, there would have been no insolvency on 
the part of this corporation.

Irrespective of the question w’hether he can be made liable 
for the face amount of this stock, or for its proved value, the 
facts we have detailed certainly do not entitle his claim to 
outrank that of any bona fide creditor, whether secured or 
unsecured, in the matter of distribution.

The master found that the 400 bonds had never been deliv-
ered by the company to Richardson in his individual capacity, 
in pledge as collateral security for the moneys advanced. It
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is strenuously argued in behalf of appellants that the evi-
dence taken under the -order of the court, after the findings 
of the master had been made and his report filed, for the pur-
pose of explaining the receipt given by Richardson to his 
predecessor, Ferry, is sufficient to overturn the master’s report 
on that point. That evidence was before the court when it 
rendered the decree complained of, and, so far as the decree 
shows, it was not regarded as essentially modifying the facts 
as found by the master. We think the conclusion of the 
court was correct. We do not deny that cases may arise in 
which, if everything were admitted to be fairly done, with the 
knowledge and acquiescence of the company, such a personal 
possession as that which Richardson obtained, although not 
such an actual delivery as the board had intended and directed, 
might be considered as equivalent to a legal delivery. But 
under the special circumstances of this case, in view of the 
unfair means employed by Richardson to have the entire body 
of the company’s bonds transferred from the custody of Ferry 
into his own custody, and the clandestine manner in which he 
took out the 400 from that body, not only without notice of 
the fact to the company, but with an implied, if not an ex-
pressed, denial of the transactions, we do not think that he 
can be regarded as standing in the position of a legal and 
equitable pledgee; or that he ever acquired, as such pledgee, 
a lien on the 400 bonds. But even if there could be any 
doubt on this point, Richardson himself by his own act has 
removed it. He waived and abandoned all claim to any lien, 
as a pledgee, by his voluntary surrender and delivery of the 
bonds to the sheriff of the county of New York, as the prop-
erty of the company, to be sold under execution. If the 400 
bonds were not delivered to Richardson, as we think the court 
below correctly held, it follows that the unissued bonds were 
not subject to attachment or to execution as valid and binding 
obligations against the company, and that Richardson’s pur-
chase at the sheriff’s sale vested in him no title or ownership 
in them.

Counsel for the appellants in their brief put not a little 
stress upon the fact that Richardson’s claim is based upon the
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advance of actual money for the enterprise to the full amount 
of $185,584.18. The answer to this is, that the decree of the 
court below recognized his claim to the entire amount and 
gave him his ratable share of the proceeds of the sale, upon 
the footing of the 200 bonds delivered to him, up to the 
amount of $273,282.87. We are of the opinion that that de-
cree gave him the fullest measure of allowance to which he 
could possibly be justly entitled.

It is hardly necessary to say much with respect to the claim 
of Richardson to the 1105 bonds alleged by him to have been 
redeemed as aforesaid. Upon this question the master says:

“The case is briefly this: The board of directors sent one 
of their number as financial agent to Europe with authority to 
negotiate a sale of bonds. While there, to defray expenses, 
he borrowed a sum of money from a Mr. Stevens and pledged 
to him 50 of the bonds as collateral security; these, together 
with the 1105 bonds, this agent and Stevens deposited with 
the Consolidated Bank of London, with agreement that the 
bonds should not be delivered to any one without the joint 
order or consent of the agent and Stevens. The agent was 
withdrawn from Europe; the indebtedness due Stevens was 
allowed to go to protest, and the directors were fearful Stevens 
would not only sell the bonds pledged, but would also sell the 
1105, and the purchaser obtain title to the wThole, and thus 
render nearly valueless the securities held by the directors. 
To prevent this calamity Richardson advanced the money, 
charged it to the company, and received its notes therefor. He 
then attempted to do what he was fearful might have been 
done in London, namely, levy upon and sell the 1105 bonds, 
and himself become the purchaser at a nominal sum, and thus 
gain an unconscionable advantage over other bondholders. It 
is a general rule that fraud or any gross misconduct on the 
part of the salvors in connection with the property saved will 
work a forfeiture of the salvage, and the evidence in this case 
with reference to the means employed to obtain a levy on the 
bonds in question and the sale thereof fully justifies us in the 
conclusion which I have reached that no allowance ought to 
be made to Richardson by way of ‘ equitable salvage ’ for the
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moneys advanced by him to obtain the return of the bonds to 
the company.”

We fully agree with what is said by the master, and do not 
deem it essential to add anything further on that point.

As regards the decree of October 8, 1883, we think it suffi-
cient to say that the corrections made by it, as regards the cal-
culations of interest on the bonds, in the original decree were 
correct and proper, and were warranted by the law. The 
original decree had allowed interest on some of the bonds 
owned and held as collateral security from the date of their 
issue. The amendatory decree simply allowed such interest to 
be calculated from the date when the bonds were actually 
delivered to the owners and holders of them. Such correction 
was eminently legal and just.

The decree of the court below is affirmed.

Nelson  et al. v. Green . Nelson  v . Green . Appeals from the 
Circuit Court of the United States for the Western District of 
Michigan. Nos. 947 and 1027 of October term, 1888.

These cases were heard with Richardson v. Green on the motions 
to dismiss at the last term of court, and are reported with it in 130 
U. S. 104. After the announcement of the judgment on the motions 
on the 13th of March, 1889, Mr. William A. McKenney, on behalf of 
Nelson, on the 22d of April, 1889, moved to have four hundred and 
fifty dollars refunded, which Nelson had been obliged to deposit 
with the clerk. After announcing the foregoing opinion and judg-
ment,

Mr . Justic e  Lamar  delivered the opinion of the court on this 
motion.

In connection with this case a motion has been made by Thomas 
. Nelson, one of the intervening petitioners in the suit, whose 

appeals were dismissed at the last term of the court, to have 
refunded to him the sum of $450 deposited with the clerk under 
t e order of this court of January 14, 1889, requiring such deposit 
0 be made in order that his counsel might have two printed 

copies of the record.
vol . cxxxin—4
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This motion is based upon the following grounds:
(1) That the petitioner was not one of the principal litigants in 

the appeals, but was simply an intervening judgment creditor, hav-
ing no interest in the matter of the controversy between the bond-
holders and the trustees;

(2) That his demand is quite small when compared with the 
amount involved in the controversy between the principal liti-
gants ; and •

(3) That he was not a necessary party to the determination of 
the questions involved in the controversy between the main par-
ties to the litigation, but simply intervened as the only manner in 
which he could protect his rights under his judgment against the 
company for work and labor performed for it in the construction of 
the road.

The motion is granted to the extent of $200.
x

MASON v. PEW ABIC MINING COMPANY.

PEW ABIC MINING COMPANY v. MASON.

APPEALS FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 

THE WESTERN DISTRICT OF MICHIGAN.

Nos. 168, 240. Argued December 17, 18, 1889. —Decided January 13, 1890.

On the dissolution of a corporation at the expiration of the term of its 
corporate existence, each stockholder has the right, as a general rule, 
and in the absence of a special agreement to the contrary, to have the 
partnership property converted into money, whether such a sale be neces-
sary for the payment of debts, or not.

Directors of a corporation, conducting its business and receiving moneys 
belonging to it after the expiration of the term for which it was incor-
porated, will be held to an account on the dissolution and the final liqui-
dation of the affairs of the corporation in a court of equity.

In  equity . The court, in its opinion, stated the case as 
follows:

These are an appeal and a cross-appeal from a decree of the 
Circuit Court of the United States for the Western District of
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Michigan. On March 31st, 1884, there was filed in the Circuit 
Court for that district the bill of complaint of Thomas G. 
Mason, William Hart Smith and Sullivan Ballou, who describe 
themselves as citizens of the State of New York, against The 
Pewabic Mining Company, a corporation existing under the 
laws of the State of Michigan, Johnson Vivian, a citizen of 
the State of Michigan, and Henry Billings, Thomas H. Per-
kins, Alden B. Buttrick and Daniel L. Demmon, citizens 
of the State of Massachusetts, and The Pewabic Copper Com-
pany, a corporation created under the laws of the State of 
Michigan. The bill professes to be filed on behalf of the 
complainants above named, and of all the stockholders in the 
Pewabic Mining Company who may desire to join herein 
and take the benefit of the proceedings of the court. The bill 
is too long to copy in full in this opinion. The substance of 
it is, that the complainants were members of the Pewabic 
Mining Company, a corporation organized under the laws of 
Michigan on the 4th day of April, 1853, wnth a capital stock 
of twenty thousand shares of $25 each, afterwards increased 
to forty thousand, which was invested in a copper mine near 
Houghton, Michigan. The complainants allege themselves 
to be, at the time of the filing of the bill, the owners of 2650 
shares of the stock of the company. They allege that the 
charter of the company expired on April 4th, 1883, but that 
nevertheless the directors who were elected in March of that 
year, disregarding this fact, continued the ordinary business 
of the corporation, and among other things made an assess-
ment of $88,000 on the capital stock, which was paid. They 
further allege that at the annual meeting of the stockholders 
on the 26th of March, 1884, for the election of directors and 
for other purposes, the following resolutions were adopted, 
against the vote and the protests of the complainants:

“ Resolved, That the board of directors be authorized to sell 
and dispose of the property of the company for a sum not less 
than $50,000; that the president and secretary be authorized 
to execute all conveyances necessary to carry out the con-
tract for the sale of the property of this company made by 
the board of directors, and that the board of directors be,
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and hereby are, authorized to close up the business of the 
company.

“ Resolved, That it is the sense of this meeting of stock-
holders that the property shall be sold to a new corporation, 
organized under the laws of Michigan, on the basis of forty 
thousand shares, and that the stock of such new corporation 
shall be issued to and received by the stockholders of this com-
pany in payment for the same, stockholders to have the right 
to receive [an] equal number of shares in [the] new company, 
if they so elect, on surrendering certificates of this company, 
within thirty days after April 12, 1884, and in case a stock-
holder does not take stock of the new corporation he is to 
receive his pro rata share in money.”

The vote in favor of the adoption of these resolutions was 
27,919 shares against 6754 shares in the negative. On the 
same day a certificate of incorporation under the laws of 
Michigan was executed, forming the Pewabic Copper Com-
pany, and filed two days afterwards. Its capital stock was 
also forty thousand shares at $25 each, which was taken 
up by the defendant corporators, who, with two others, were 
named as the first directors, being the same persons who 
controlled the old company. The third article of this associa-
tion declared that no cash is actually paid on the capital 
stock. The cash value of real and personal property conveyed 
to the company contemporaneously with its organization is 
the sum of $50,000.

The constitution of the State of Michigan declares, Article 
XV, section 10, that no corporation, except for municipal pur-
poses or for the construction of railroads, plank-roads and 
canals, shall be created for a longer time than thirty years. 
A statute of Michigan (1 Howell’s Statutes, § 4867) enacts 
that all corporations whose charters shall expire by their limi-
tation, or shall be annulled by forfeiture or otherwise, shall 
nevertheless continue to be bodies corporate for the term of 
three years after the time they would have been so dissolved, 
for the purpose of prosecuting and defending suits by or 
against them, and of enabling them gradually to settle and 
close their concerns, dispose of and convey their property, and
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divide their capital stock, but not for the purpose of continuing 
the business for which such corporations have been or may be 
established.

The bill prayed for an injunction and restraining order 
forbidding the defendants from carrying out the purpose of 
transferring the property of the Pewabic Mining Company to 
the new corporation. It also prayed for the appointment of 
a receiver to take charge of the effects of the Pewabic Mining- 
Company, that they might be sold, the debts of the company 
paid, and the remainder of the proceeds distributed among the 
stockholders.

The defendants answered the bill, admitting substantially 
its principal allegations, stating as an excuse for continuing 
the operations of the company beyond the period of its thirty 
years’ existence that they were not aware of the time when 
that thirty years expired. They assert that, in all they had 
done since, they had acted honestly and fairly, and had the 
assent of the majority of the stockholders ; that the arrange-
ment under which they proposed to transfer the property of 
the Pewabic Mining Company to the new corporation was 
one which met with the approval of the majority of the 
stockholders, and a still greater preponderance of the stock in 
the corporation. They allege that they offered to pay the 
dissenting stockholders for their stock at the rate of $50,000 
for the value of the whole stock, which was the sum at which 
it was to be sold to the new company, or to permit them to 
exchange it for stock in the new company, share for share, 
and they insist that this was just and fair, and what they had 
a right to do, and that they should still be permitted to carry 
out this plan. They say that the complainants, in refusing to 
accede to the new arrangement, are acting in the interest of 
rival copper mining companies, wrhose mines adjoin that of 
the Pewabic Company, and that their object is to force a sale 
at public auction, when those companies, whose shareholders 
are wealthy, will have an unfair advantage in purchasing the 
property below its real value. They repeat their offer to pay 
the defendants for theyw rata value of their stock, estimating 
the whole at $50,000, or to exchange it for stock in the new 
company. Replication was filed.
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The court refused the appointment of a receiver, but did 
issue a restraining order against the defendants to prevent the 
consummation of the sale to the Pewabic Copper Company. A 
special master was appointed, with all the powers usually pos-
sessed by a master in chancery, to whom the case was referred, 
with directions to ascertain what assets and property, real 
and personal, were owned by the defendant, the Pewabic Min-
ing Company, on the 26th day of March, a .d . 1884, and also 
what assets and property, real and personal, said, company 
owned at the time of filing the bill of complaint in this case, 
on the 31st day of March, 1884; and also to ascertain the fair 
cash value of such assets and property at the several dates 

. aforesaid, distinguishing the value of the several parcels and 
kinds of said property, and for that purpose to take testimony 
and make report thereon.

The report of the master shows the value of the property 
belonging to the Pewabic Mining Company to be much greater 
than $50,000, and the defendants concede it to be worth 
$75,000, which they profess a willingness to pay. The master 
took many depositions as to the value of this property on the 
part of plaintiffs and defendants, and he says: “ Between the 
extremes of the testimony I find it very difficult to say what 
these several parcels of property are worth, but for the pur-
poses of this reference I find the value of the several classes as 
follows:
“ Stamp mill plant, including pumps and buildings. $40,000 00 

Mining equipment, not including dwellings . . 35,000 00 
89 dwellings ...................................................... 30,000 00
Wood and timber............................................... 27,398 59
Mining supplies............................................... 30,000 00
Cash on hand.................................................... 9,197 32
Copper on hand............................................... 43,757 66
Water front, stamp mill site............................ 2,000 00
Real estate and mining rights.............................. 250,000 00
Mine buildings and shops................................. 30,000 00
Bills receivable.................................................... 1,058 67

“Total................................. $498,412 24”
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Upon final hearing, the Circuit Court decreed that the equity 
of the case is with the complainants, and “ that the affairs 
of the Pewabic Mining Company be and are hereby decreed 
to be wound up.” It then directs that “ all the assets and 
property of the Pewabic Mining Company be sold at public 
vendue for cash to the highest bidder: Provided, That if at 
such sale the bid for the aggregate of the property and assets 
should not be in excess of $50,000 above the amount of the 
debts of the company existing at the time of the sale, then the 
arrangement for the sale of such property, made at the stock-
holders’ meeting in Boston on the 26th day of March, 1884, as 
set up in defendants’ answer, shall be carried out under the 
direction of the special master, hereinafter designated, and as 
provided by the resolution adopted by the stockholders at said 
meeting.” . . . It was further ordered that “ the cause be 
referred to Peter White, as special master, for the following 
purposes, and with the following powers, to wit: That said 
master proceed to ascertain the assets and property and the 
amount of debts of said Pewabic Mining Company, and to this 
end he may consider the evidence already taken in the cause, 
and may further, upon notice to the solicitors of the different 
parties, set days for hearing evidence, and either party may 
produce witnesses as in the ordinary course of a master’s pro-
ceedings, and that he report to this court the proceedings and 
findings thereon, and that after ascertaining the assets and 
debts of said company, and making report thereof to this 
court, said master shall proceed to the sale of said property at 
public vendue to the highest bidder in one body, after giving 
the notice required by law, and that he make report thereof. 
And it is further decreed that if the highest bid for such prop-
erty at such sale shall amount to more than $50,000 over and 
above the indebtedness of said Pewabic Mining Company, then 
that the arrangement for the sale of said property, made at 
said meeting of the stockholders at Boston, must be set aside 
and held to be null and void, and the Pewabic Mining Com-
pany be enjoined perpetually from selling to the Pewabic 
Copper Company, and that company is enjoined from receiv-
ing its transfer of the property.” It is then decreed “ that the
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defendants Vivian, Billings, Perkins, Buttrick and Demmon, 
directors of said Pewabic Company, are not liable to pay to 
complainants and other stockholders any money received by 
them since tlie expiration of the charter of said Pewabic Min-
ing Company, April 4, 1883, and that an accounting by said 
defendant directors is hereby denied as to such expenditure 
made by them after the expiration of the charter.”

The complainants in the bill prayed an appeal from that 
part of the decree which refused the prayer for an accounting 
on the part of the directors of the Pewabic Company of their 
transactions since the date of the expiration of the charter. 
This appeal is numbered on our docket 168. The defendants 
all appeal from the principal decree, which directs a sale of 
the property and the distribution of its proceeds among the 
stockholders of the Pewabic Mining Company in the event 
that a sum is bid for all of said property in a lump which 
exceeds the amount of the indebtedness of the Pewabic Min-
ing Company and the sum of $50,000, which appeal is num-
bered 240.

Mr. Don M. Dickinson (with whom was Mr. Alfred Rus-
sell on the brief) for Mason and others.

Mr. Thomas H. Talbot for Pewabic Mining Company and 
others.

The complainants have no absolute right to a compulsory 
sale. An order of sale in such a case as this is, like an injunc-
tion, “ not of right but of grace.” Sparha/wk v. Union Pas-
senger Railway Co., 54 Penn. St. 401, 454. A court of equity 
is not bound to decree a dissolution, even when a majority of 
directors and stockholders request it to be done. In re Ni-
agara Ins. Co., 1 Paige, 258. The necessity for it must be clearly 
shown. In the present case it is entirely unnecessary. Fifteen-
sixteenths of the stockholders resist the application for it. 
“ The particular interest of the few must give way to the gen-
eral interest of the many.” In re Niagara Ins. Co., ubi supra.

The evidence shows that it is for the interest of the stock-
holders that the business should be continued. The interest
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of the complainants in a compulsory sale is adverse to that of 
a great majority of the stockholders. Under such circum-
stances the interest of a “ corporator ” is not to be considered, 
Irvin n . Susgueha/nna &c. Turnpike Co., 2 Penn. 466, 471; but 
the interest of the “ company.” Filler v. London, Brighton 
&c. Railway Co., 1 Hem. & Mil. 489; Waterbury v. Merchants’ 
Union Express Co., 50 Barb. 157, 168; Belmont v. Erie Rail-
way Co., 52 Barb. 637, 662. The court will always inquire 
whether the bill is really a stockholders’ bill, or whether it is 
brought to serve other purposes of the complainant. Forrest 
n . Manchester, Sheffield &c. Railway Co., 4 De G. F. & J. 126, 
130; Spa/rhawk n . Union Passenger Railway Co., 54 Penn. 
St. 401, 454; Ffooks n . Southwestern Railway Co., 1 Sm. 
& Gif. 142, 167; Robson v. Dodds, L. R. 8 Eq. 301.

It is within the power of a court of equity to permit the 
majority to go on with the work, imposing such terms in favor 
of the minority as it shall deem just. Lanman v. Lebanon 
Valley Railroad, 30 Penn. St. 42; State v. Bailey, 16 Indiana, 

46, 51; & C. 79 Am. Dec. 405.
The case nearest parallel to the present is to be found in 

England. A quarry company being in process of liquidation, 
with a view to winding up, the holders of a majority of the 
paid-up shares conceived the purpose of continuing the com-
pany, and accordingly, by a representative, prayed that “ all 
further proceedings in relation to the winding up of the com-
pany might be stayed.” One holder of a hundred and fifty 
shares, considering the experiments intended by the majority, 
and for which he would have to contribute, “ would be fruit-
less,” appeared in opposition to the above prayer, being “ desir-
ous that the liquidation should proceed, and the slate quarry 
sold in the usual way.” He was not allowed to stand in the 
way of the wishes of his fellow-shareholders. He was merely 
allowed fourteen days “ within which to elect whether he will 
remain a member of the company, or will retire and give up 
his shares; ” on his election to retire, the value of his interest 
to be referred for ascertainment, and thereafter to be paid by 
the petitioner. In re South Barrule Slate Quarry Co., L. R. 
8 Eq. 688.
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Mr . Jus tice  Mill er , after stating the case as above reported, 
delivered the opinion of the court.

With regard to the main question, the power of the directors 
and of the majority of the corporation to sell all of the assets 
and property of the Pewabic Mining Company to the new 
corporation under the existing circumstances of this case, we 
concur with the Circuit Court. It is earnestly argued that 
the majority of the stockholders — such a relatively large 
majority in interest — have a right to control in this matter, 
especially as the corporation exists for no other purpose but 
that of winding up its affairs, and that, therefore, the majority 
should control in determining what is for the interest of the 
whole, and as to the best manner of effecting this object. It 
is further said that in the present case the dissenting stock-
holders are not compelled to enter into a new corporation with 
a new set of corporators, but have their option, if they do 
not choose to do this, to receive the value of their stock in 
money.

It seems to us that there are two insurmountable objections 
to this view of the subject. The first of these is that the 
estimate of the value of the property which is to be transferred 
to the new corporation and the new set of stockholders is an 
arbitrary estimate made by this majority, and without any 
power on the part of the dissenting stockholders to take part, 
or to exercise any influence, in making this estimate. They 
are therefore reduced to the proposition that they must go 
into this new company, however much they may be convinced 
that it is not likely to be successful, or whatever other objec-
tions they may have to becoming members of that corporation, 
or they must receive for the property which they have in the 
old company a sum which is fixed by those who are buying 
them out. The injustice of this needs no comment. If this 
be established as a principle to govern the winding up of dis-
solving corporations, it places any unhappy minority, as regards 
the interest which they have in such corporation, under the 
absolute control of a majority, who may themselves, as in 
this case, constitute the new company, and become the pur-



MASON v. PEWABIC MINING CO. 59

Opinion of the Court.

chasers of all the assets of the old company at their own 
valuation.

The other objection is that there is no superior right in two 
or three men in the old company, who may hold a preponder-
ance of the stock, to acquire an absolute control of the whole 
of it, in the way which may be to their interest, or which they 
may think to be for the interest of the whole. So far as any 
legal right is concerned, the minority of the stockholders has 
as much authority to say to the majority as the majority has 
to« say to them, “We have formed a new company to conduct 
the business of this old corporation, and we have fixed the 
value of the shares of the old corporation. We propose to 
take the whole of it and pay you for your shares at that valua-
tion, unless you come into the new corporation, taking shares 
in it in payment of your shares in the old one.” When the 
proposition is thus presented, in the light of an offer made by 
a very small minority to a very large majority who object to 
it, the injustice of the proposition is readily seen; yet we 
know of no reason or authority why those holding a majority 
of the stock can place a value upon it at which a dissenting 
minority must sell or do something else which they think is 
against their interest, more than a minority can do.

We do not see that the rights of the parties in regard to the 
assets of this corporation differ from those of a partnership on 
its dissolution, and on that subject Lindley on Partnership 
says, Book 3, c. 10, § 6, sub-div. 4, page 555, original edition:

“ In the absence of a special agreement to the contrary, the 
right of each partner on a dissolution is to have the partner-
ship property converted into money by a sale, even though a 
sale may not be necessary to the payment of debts. This 
mode of ascertaining the value of the partnership effects is 
adopted by courts of equity, unless some other course can be 
followed consistently with the agreement between the partners, 
and even where the partners have provided that their shares 
shall be ascertained in some other way, still, if owing to any 
circumstance their agreement in this respect cannot be carried 
out, or if their agreement does not extend to the event which 
has in fact arisen, realization of the property by a sale is the 
only alternative which a court of equity can adopt.”
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The authorities cited by Lindley for this proposition amply 
support it.

In the case of Crawshay v. Collins, 15 Ves. 218, a com-
mission of bankruptcy had been issued against Noble, one of 
the members of a partnership engaged in the business of 
manufacturing pumps and engines. The assignee of Noble 
filed a bill, asking for a division of the assets, which consisted 
largely of patents, and upon a very full argument upon the 
subject, Lord Eldon says: “Another mode of determination 
of a partnership is not by effluxion of time, but by the death 
of one partner.” The question then is, he says, “ whether the 
surviving partners, instead of settling the account and agree-
ing with the executor as to the terms upon which his benefi-
cial interest in the stock is still to be continued, subject still 
to the possible loss, can take the whole property, do what 
they please; and compel the executor to take the calculated 
value. That cannot be without contract for it with the 
testator. The executor has a right to have the value ascer-
tained in the way in which it can be best ascertained, by sale.”

In 17 Ves. 298, a case more analogous to the present one 
came before the court. In that case {Featherstonhaugh v. 
Fenwicle) the parties were engaged as partners in the business 
of manufacturing glass, and after deciding one of the questions 
in the case, to wit, that the partnership was dissolved or should 
be dissolved by decree of the court, the master of the rolls, 
Sir William Grant, proceeded to say: “ The next consideration 
is whether the terms upon which defendants proposed to ad-
just the partnership concern were those to which the plaintiff 
was bound to accede. The proposition was that a value should 
be set upon the partnership stock, and that they should take 
his proportion of it at that valuation, or that he should take 
away his share of the property from the premises. My opin-
ion is clearly that these are not terms to which he is bound to 
accede. They had no more right to turn him out than he had 
to turn them out, upon those terms. Their rights were pre-
cisely equal: to have the whole concern wound up by a sale, 
and a division of the produce. As therefore they never pro-
posed to him any terms which he was bound to accept, the
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consequence is that, continuing to trade with his stock, and at 
his risk, they come under a liability for whatever profits might 
be produced by that stock.” He then refers to the case of 
Crawshay v. Collins, just cited, with approval.

In the case of Hale v. Hale, 4 Beavan, 369, Joseph Hale, 
who carried on the trade of a brewer in partnership with 
George Hale and two other persons, died leaving a will. The 
master of the rolls, in discussing the relative rights of the sur-
viving partners and the executor of the deceased, says in 
regard to the executor: He “ is not obliged to submit to the 
statement of the account which is made by the continuing 
partners; clearly not, in the absence of all contract to that 
effect, which is admitted to be the case here. He has a right 
to say, 41 must have the actual value of my partnership assets 
determined, and though it may be very inconvenient for you to 
ascertain the value in the mode prescribed by the law, yet if 
we cannot otherwise agree, I must have it ascertained by the 
only mode by which it can be ascertained accurately, namely, 
by a sale for what it will fetch in the market.’ ”

The next case, Wilde v. Milne, 26 Beavan, 504, was a case 
bearing a closer analogy to this, because the parties were en-
gaged in the mining business, to wit, working a colliery. In 
consequence of some disagreements, the plaintiff gave notice to 
dissolve, and instituted this suit to have the partnership wound 
up. He did not allege that there were any debts, but prayed 
that the partnership property might be sold and applied to the 
payment of the debts, and that the surplus might be divided. 
This was resisted by defendant Milne alone. On the hearing, 
the master of the rolls, Sir John Romilly, said: 44 I am clearly 
of opinion that this is an ordinary case of partnership, and 
when it is dissolved or terminated, any one of the partners is 
entitled to have the whole assets disposed of. In this case it 
is admitted that any one can put an end to the partnership. 
The result is, that that which forms the partnership assets 
must be disposed of for the purpose of settling the account be-
tween the partners. I consider this established by Crawshay 
v. Maule, 1 Swanston, 518, 526.” And after pointing out the 
difficulty in the mode of dividing the property, which consisted
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partly of real estate, of the use of the shaft, of the machinery 
and engines, etc., he said : “ The court is compelled by the 
exigency and circumstances of these cases to direct a sale.”

The case of Rowlands v. Evans and Williams v. Rowlands, 
30 Beavan, 302, arose out of another partnership in mining 
business very much like the case before us. Some of the 
partners interested desired that the mining business might be 
carried on by a miner and receiver, but the plaintiff objected 
to this. One of the partners had become a lunatic, and his 
business was in the hands of a committee, and the question 
was whether the partnership be dissolved and the property 
sold, or a receiver appointed to conduct the operations of the 
concern. The master of the rolls said : “ I do not think the 
point is touched by the decisions. The difficulty is this : the 
court cannot compel persons to be in this situation; — either 
to carry on business with the committee of a lunatic, subject 
to all the inconveniences of having a manager appointed by 
the court, . . . and subject to appeal to the House of 
Lords. . . . No one would bid for a share in a mine to be 
carried on with the committee of a lunatic, nor could the value 
of the share of the lunatic be properly ascertained under such 
circumstances. I think that the value of the whole must be 
ascertained by a sale by auction, and that some indifferent per-
son well acquainted with these matters should be directed to sell 
the property, and that all parties should have liberty to bid.”

In the case of Burdon v. Barkus, 4 De G., F. & J., 42, 
which came before the Lords Justices of Appeal from the 
Vice Chancellor’s Court, Lord Justice Turner, delivering the 
opinion said: “ The next inquiry to be considered is the inquiry 
as to the valuation of the stock and plant, which is objected 
to on both sides; by the defendant, as importing that the 
stock is to be valued; by the plaintiff, as importing that it 
might be valued as the stock of a going concern. I think that 
both of these objections are well grounded. There was no 
agreement between these parties for the stock and plant being 
taken by either party at a valuation on the termination of the 
partnership, and in the absence of such an agreement a partner 
cannot, as I conceive, be compelled to take, nor can he com-
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pel his copartner to take, the stock at a valuation. Each is en-
titled to have it ascertained by sale, and as to the defendant’s 
claim to have the stock dealt with as the stock of a going 
concern, I do not see how it can be maintained, for the plain-
tiff is certainly not bound to continue the concern.”

These English authorities would seem to be conclusive of the 
right of the plaintiffs in the present case to have a sale of the 
property. The same doctrine is very decisively announced in the 
case of Dickson v. Dickinson, 29 Connecticut, 600. This was 
a bill in regard to a partnership, the main object of which was 
to procure the division of certain property which the plaintiffs 
claimed to belong to the partnership. The court said: “ The 
plaintiff has no equitable claim to a decree in his favor. So 
far as the bill asks for the division of the property, we had 
supposed this object could only be effected by a sale of the 
property and a conversion of it into cash, and then dividing 
the cash, because as between partners there is no other mode, 
where they do not agree, of ascertaining the value of partner-
ship property or of disposing of it.”

The court then refers to the case of Sigourney v. Munn, 7 
Connecticut, 11, and cites the language of Judge Hosmer in that 
case, as follows: “ In every case in which a court of equity 
interferes to wind up the concerns of a partnership, it directs 
the value of the stock to be ascertained in the way in which it 
can best be done, that is, by the conversion of it into money. 
Every party may insist that the joint stock shall be sold.”

In the Supreme Court of Michigan, in Godfrey v. White, 43 
Michigan, 171, which is mainly important as showing the con-
currence of the highest court of the State under wThose laws the 
Pewabic Mining Company was organized, that court decided 
that certain lands which constituted a part of the partnership 
property should not be partitioned between the partners, but 
should be sold and the proceeds divided. See also Briges v. 
Sperry, 95 U. S. 401.

We do not say that there may not be circumstances pre-
sented to a court of chancery, which is winding up a dissolved 
corporation and distributing its assets, that will justify a decree 
ascertaining their value, or the value of certain parts of them,
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and making a distribution to partners or shareholders on that 
basis; but this is not the general rule by which the property 
in such cases is disposed of in the absence of an agreement.

We a/re of opinion that on the appeal of the def endants from 
this part of the decree, it must he a fir med.

However honest the directors may be who conducted the 
business of this corporation for nearly a year after its dissolu-
tion without any attempt to wind it up, but who, on the con-
trary, assessed $88,000 on the shares of the stock and collected 
it, and did much other of the ordinary business of mining 
operations, it seems to us eminently proper that in this pro-
ceeding, by which the court undertook to wind up the affairs 
of the corporation, to pay its debts, and to realize its assets and 
distribute them among the shareholders, these directors should 
account for what they did in that time. We do not decide, 
nor do we think it was necessary for the court below to have 
decided, whether those directors had anything in their hands 
which should be accounted for in the final liquidation of the 
partnership affairs, or whether they had not. It is the object 
of such an inquiry as that sought by complainants in their bill 
to ascertain this fact. It was not a part of the matter referred 
to the commissioner in the former reference. We think it is a 
proper subject of investigation to be made by a master to whom 
the matter shall be referred, with express directions to ascer-
tain and report upon that subject. See authorities already cited.

That part of the decree, therefore, of the court denying this 
relief is reversed, and the case remanded to the court below 
with directions to appoint a master, and to direct such an 
inquiry and report.

Bradley , J. I think the opinion of the court asserts too 
strongly the right of the minority stockholders to insist upon a 
sale. In many cases in this country a valuation of the interest of 
a minority, under the direction of the court, has been deemed 
a proper method of ascertaining their share in the assets, where 
a sale would be prejudical to the interests of the whole.

Mr . Justice  Gray  was not present at the argument, and 
took no part in the decision of this case.
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SAN FRANCISCO CITY AND COUNTY v. ITSELL.

ERROR TO THE SUPREME COURT OF THE STATE OF CALIFORNIA.

No. 1506. Submitted January 8,1890. — Decided January 20, 1890.

This court has no jurisdiction to review a judgment of the highest court 
of a State, unless a federal question has been, either in express terms or 
by necessary effect, decided by that court against the plaintiffin error.

The  original action was ejectment, brought in the Superior 
Court of San Francisco by the city and county of San Fran-
cisco to recover a tract of land in San Francisco, of which 
the plaintiff alleged that it was seized in fee, and entitled to 
the possession, in trust for the use of the State of California 
and of the people of the city and county as a public plaza, 
park, common or square, and commonly known as Hamilton 
square or plaza.

It was duly pleaded in the answer, and found by the court, 
(a trial by jury having been waived by the parties,) as follows:

1st. In July, 1869, a compromise was agreed upon between 
the city and one Tompkins, who claimed this and other land, 
by which the officers of the city, under an ordinance of the 
board of supervisors, executed a conveyance of the land to 
Tompkins, and in consideration thereof Tompkins conveyed 
to the city the other land claimed by him. On February 
19, 1870, the ordinance and conveyances were ratified and 
confirmed by act of the legislature of California. On July 
23, 1869, Tompkins conveyed this land to one Palmer.

2d. On September 11, 1869, Palmer brought an action 
against the city, in a court of the State having jurisdiction of 
the subject matter and of the parties, alleging that he had the 
title in fee and the right of possession of this land, and that 
the city claimed an adverse interest, but had no title, interest 
or estate therein ; the city appeared and denied his allegations, 
and the issue was decided in his favor, and it was adjudged 
that he was the lawful owner in fee simple absolute of the 
land, and that the city had no estate, right, title or interest 

vol . cxxxin—5
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therein, and be forever restrained and debarred from assert-
ing any. That judgment remained in full force and effect. 
And on May 21, 1875, Palmer conveyed this land to one 
Hollis, from whom by mesne conveyances these defendants 
claimed title.

The Superior Court gave judgment for the defendants, and 
the plaintiff appealed to the Supreme Court of California, 
which affirmed the judgment; and the plaintiff sued out this 
writ of error.

Opinions of the Supreme Court Commissioners and of the 
Supreme Court of the State were filed in the case and copied 
in the record. The Commissioners were of opinion that under 
the rule stated in LToadley v. San Francisco, 50 California, 
265; Sa/wyer v. San Francisco, 50 California, 370, and Hoadley 
v. San Francisco, 70 California, 320, and 124 U. S. 639, the 
compromise could not be sustained,, for want of power in the 
city to make it; but that the judgment pleaded was a bar, 
according to the decision in San Francisco v. Holliday, 76 
California, 18. The Supreme Court was of opinion that the 
judgment should be affirmed, for the reasons given in the 
opinion of the Commissioners. 22 Pacific Reporter, 75.

Mr. John L. Love, Mr. George Flournoy and Mr. J. B. 
Mhoon, for plaintiff in error.

Mr. Thomas I). Riordan, Mr. William Teviston and Mr. 
George Leviston, for defendants in error.

Mr . Just ice  Gray , after stating the case as above, delivered 
the opinion of the court.

This court has no jurisdiction to review a judgment of the 
highest court of a State, unless a federal question has been, 
either in express terms or by necessary effect, decided by that 
court against the plaintiff in error. Kev. Stat. § 709; New 
Orleans Waterworks v. Louisiana Sugar Refining Co., 125 
U. S. 18; De Saussure n . Gaillard, 127 U. S. 216; Hale v. 
Akers, 132 U. S. 554.

In the present case, the record of the pleadings, findings of
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fact and judgment shows that it was unnecessary for that 
court to decide, and its opinion filed in the case and copied 
in the record shows that it did not decide, any question against 
the plaintiff in error, except the issue whether the former judg-
ment rendered against it and in favor of the grantor of the 
defendants in error was a bar to this action. That was a ques-
tion of general law only, in nowise depending upon the Con-
stitution, treaties or statutes of the United States. Chouteau 
v. Gibson, 111 U. S. 200.

Writ of error dismissed for want of jurisdiction.

SCHRADER v. MANUFACTURERS’ NATIONAL 
BANK OF CHICAGO.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 

THE NORTHERN DISTRICT OF ILLINOIS.

No. 1370. Submitted January 9,1890. — Decided January 20,1890.

A national bank went into voluntary liquidation in September, 1873. Before 
that it had become liable to a state bank, as guarantor on sundry notes, 
made by a third person, and which were discounted for it by the state 
bank. In August, 1874, transactions took place between the maker of 
the notes and the state bank, and the person who acted as the president 
of the national bank, whereby the maker was released from further lia-
bility on the notes, but such acting president attempted to continue, by 
agreement, the liability of the national bank as guarantor. In a suit be-
gun in October, 1876, a judgment on the guaranty was obtained in May, 
1880, by the state bank against the national bank. In a suit brought by 
a creditor against the national bank and its stockholders to enforce their 
statutory liability for its debts, the court on an application made in June, 
1887, enquired into the liability of the stockholders to have the claim of 
the state bank enforced as against them, in view of the transactions of 
August, 1874, and disallowed that claim; Held, 
(1) It was proper to reexamine the claim;
(2) The judgment against the bank was not binding on the stockholders, 

in the sense that it could not be reexamined;
(3) The guaranty of the bank was released as to the stockholders by 

the release of the maker of the notes;
(4) The rights of the stockholders could not be affected by the acts of 

the president done after the bank had gone into liquidation.
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In  equi ty . The case is stated in the opinion.

Franldin A. McConaughy for appellant.

Mr. Henry G. Miller for appellee.

Mr . Justice  Blatchfo rd  delivered the opinion of the court.

This is a case growing out of that of Richmond v. Irons, 
121 U. S. 27, and involves a claim against the assets of the 
Manufacturers’ National Bank of Chicago. In the suit of 
Irons against that bank, by an order of the Circuit Court of 
the United States for the Northern District of Illinois, one 
Harvey was appointed receiver of the 'bank. That court, on 
July 23, 1883, referred it to a master, to report the amount of 
the debts of the bank, the value of its assets, and the amount 
of assessment necessary to be made on each share of its 
capital stock in order to pay its debts. Among the claims pre-
sented before the master was that of the assignee of the Peo-
ple’s Bank of Belleville, Illinois, who claimed to be a creditor 
in the sum of $84,103.48; and the master reported in favor of 
the claim. It was based on a judgment for $67,277 obtained 
in the same Circuit Court, May 31, 1880, by the People’s 
Bank against the Manufacturers’ Bank. The judgment was 
founded on eight promissory notes for $5000 each, dated 
August 5, 1873, made by Henry E. Picket, payable one year 
after date, to the order of Picket, at the Manufacturers’ 
Bank, with interest at ten per cent per annum, payable semi-
annually, and with ten ^er cent per annum interest after ma-
turity, endorsed by Picket, the payment of each note, princi-
pal and interest at maturity being guaranteed by the Manu-
facturers’ Bank. The notes were secured by a trust deed on 
real estate, made by Picket to one Joseph A. Holmes.

On the 1st of June, 1886, the Circuit Court made a decree 
directing various shareholders to pay to the receiver, for the 
benefit of the creditors of the bank, certain sums of money. 
An appeal was taken to this court by several of the stockhold-
ers and was heard, and is the case reported as Richmond 
Irons, 121 U. S. 27. The decision was announced March 28,
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1887, the decree of the Circuit Court was reversed, and the 
cause was remanded with directions to proceed in conformity 
with the opinion of this court. After that decision, and be-
fore the mandate was presented to the Circuit Court, and on 
the 20th of June, 1887, on the application of several of the 
stockholders, the case was referred back to the master, to 
report again upon the amount of the debts due by the bank, 
and upon the amount of the assessment necessary to be made 
on each share of its capital stock, to pay its debts, and upon 
the amount payable by each shareholder on such assessment, 
and also to take further proofs in regard to the validity of the 
claim of the People’s Bank, as against the stockholders of the 
Manufacturers’ Bank, and as to whether that claim had been 
in whole or in part released, discharged, or defeated, by reason 
of any new matters stated in such application.

On the 16th of June, 1888, the master reported that the 
claim of the People’s Bank ought to be disallowed upon the 
new proofs taken. Those proofs accompanied his report. The 
assignee of the People’s Bank excepted to the report, and the 
matter was heard before Judge Blodgett. His opinion is 
reported in 36 Fed. Rep. 843. He confirmed the report and 
overruled the exceptions, and, on the 27th of March, 1889, a 
decree was entered upon the mandate of this court, vacating 
the decree of June 1, 1886, giving a list of the valid, outstand-
ing claims against the bank, (which did not include the claim 
of the assignee of the People’s Bank,) adjudging what sums 
were to be paid by the various stockholders, and taxing costs 
to the amount of $158.60 against the People’s Bank and its 
assignee. The assignee appealed to this court from the decree, 
because it disallowed his claim, and because of the award of 
costs against the People’s Bank and its assignee.

The Manufacturers’ Bank became insolvent and suspended 
payment on September 23, 1873, and, in pursuance of the 
national banking act, went into voluntary liquidation on Sep-
tember 26, 1873.

In regard to the claim of the assignee of the People’s Bank, 
the master reported as follows : “ I find and report that the 
claim of the assignee of the People’s Bank of Belleville is
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based upon the guaranty of the Manufacturers’ National Bank 
of promissory notes made by Henry E. Picket, and secured 
by real estate, amounting in the outset to $50,000; that this 
guaranty was made by Ira Holmes, who was an officer of said 
Manufacturers’ National Bank, and before the failure of the 
bank; that these notes were secured by a trust deed to Joseph 
A. Holmes upon the undivided half of the northwest quarter of 
section ten, township thirty-seven north, range fourteen east, 
being (80) eighty acres, one undivided half of which eighty 
acres was owned by said Picket (and a five-acre tract and 
twenty-six lots) and the other undivided half of said eighty 
acres by said Ira Holmes individually; that after the maturity of 
these notes and in the month of August, a .d . 1874, Ira Holmes 
made a written contract with the People’s Bank, by which he 
was to give and did give the bank his promissory notes aggre-
gating the sum of $87,465, to secure the Picket notes, (and 
other indebtedness for which the bank was not liable,) payable 
in one, two, three and four years, securing the payment thereof 
by a trust deed upon said property and the southwest quarter 
of said northwest quarter, containing forty acres additional, 
and that subsequently foreclosure proceedings were had upon 
the trust deed made by Picket, resulting in the placing of the 
title to the entire tract in the name of said Ira Holmes, and 
the amount for which the property was sold, to wit, the sum 
of ten thousand dollars, was credited upon the notes of said 
Picket, leaving due at that time upon the Picket notes the 
sum of forty thousand dollars, for the payment of which, and 
the notes of said Ira Holmes, the entire tract remained charged, 
said Picket having, for the purpose of enabling the parties to 
carry out the arrangement referred to, executed a quit-claim 
deed of his interest in said property to said Ira Holmes. I 
find, as a matter of fact, that the consideration for the convey-
ance of said Picket was his release from the payment of his 
notes, which were thereafter held under the terms of the con-
tract between Ira Holmes and the People’s Bank, for the 
purpose of preserving the guaranty of the bank; that said 
arrangement changed the original contract of guaranty made 
by the Manufacturers’ National Bank, by the taking of the
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new security and the extension of time resulting therefrom 
upon the original indebtedness. I find further, that the deed 
executed by said Picket, as the result of the agreement referred 
to, was made under an arrangement between said Holmes and 
Picket, and assented to by said People’s Bank of Belleville, 
that said Picket was to be released and discharged from any 
further liability or payment upon the original indebtedness. 
By reason of which I find that the Manufacturers’ National 
Bank, the original guarantor, became discharged from all 
further liability on account of such undertaking of guaranty, 
and recommend that the claim against it be disallowed.”

Judge Blodgett, in his opinion in 36 Fed. Rep. 843, said: 
“ This claim of the People’s Bank of Belleville is based upon a 
guaranty of payment made by the Manufacturers’ National 
Bank of eight notes of $5000 each, given by Henry E. Picket, 
dated August 5, 1873, and due in one year from date, which 
were discounted for the Manufacturers’ National Bank, soon 
after their date, by the People’s Bank of Belleville. These notes 
were secured by a trust deed upon land in the vicinity of the 
city of Chicago. The Manufacturers’ National Bank suspended 
payment and went into voluntary liquidation on or about the 
23d of September, 1873, and, when these notes matured, about 
a year afterwards, dealings were had between the People’s 
Bank of Belleville and Ira Holmes, then acting as president of 
the Manufacturers’ National Bank, in liquidation, and assum-
ing to act also for his bank, by which the title to the real 
estate held as security for the payment of these notes was 
transferred to Holmes, and Holmes thereupon gave his notes 
for the amount due on the Picket notes, and also for a large 
amount of other indebtedness held by the People’s. Bank, on 
which the Manufacturers’ National Bank or Holmes or both 
were liable, and, as is found by the master, Picket, in consid-
eration of a quit-claim deed from himself and wife to Holmes, 
of the land covered by the trust deed securing his notes, was 
released from further liability on these notes. The master 
found that this release of Picket from the notes which the 
Manufacturers’ National Bank had guaranteed operated to re-
lease the guarantor, and hence the master rejected the claim.
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I do not intend to go into an analysis or statement of the proof 
upon which the master made his finding, as it will be suffi-
cient to say that I have examined these proofs, and am of 
opinion that they fully sustain the master’s conclusions. It is 
urged, however, that, as the proof shows that the People’s 
Bank of Belleville brought suit on this guaranty now in ques-
tion and obtained judgment thereon, such judgment is conclu-
sive against the defendants in this case, who are stockholders 
in the Manufacturers’ National Bank, against whom an assess-
ment is asked. Aside from the authorities cited, which satisfy 
me that the stockholders of the Manufacturers’ National Bank 
are not concluded by this judgment, which was rendered after 
the bank went into liquidation, I think the fact shown in this 
record, that the dealings between the People’s Bank of Belle-
ville and Holmes and Picket, by which Picket was released, 
were unknown to the defendant stockholders at the time this 
judgment was rendered, should allow these stockholders to 
go behind the record of that judgment, and raise the question 
before the court, in this suit, whether the guaranty was re-
leased by the release of Picket, the principal debtor, whose 
notes were guaranteed. The exceptions to the master’s report 
are therefore overruled and the report confirmed.”

The contention of the appellant is that, by the transaction 
in question, Picket was not released. Reliance for this view 
is had upon an instrument in writing, made on the 27th of 
August, 1874, between Ira Holmes, as one party, and the 
People’s Bank of Belleville as the other. By that paper 
Holmes agreed with the bank that he would, on the 1st of 
September, 1874, execute to it his eighteen promissory notes, 
of that date, each bearing interest at the rate of 10 per cent 
per annum from its date, payable semi-annually; the total 
amount of the eighteen notes to be $87,465.10, and Holmes 
simultaneously to execute to one Thomas, as trustee, eighteen 
deeds of trust to secure the eighteen notes, each deed to 
secure one note, the bank agreeing to foreclose at once the 
Picket deed of trust, and to procure the trustee therein to sell 
the land covered thereby, under its provisions, at the expense 
of Ira Holmes, and to cause said land to be bought in at such
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sale and conveyed to Ira Holmes. The instrument contained 
a provision “ that the notes mentioned in the encumbrances 
now existing upon said land shall stand as additional security 
for said People’s Bank, as far as they go, for the indebtedness 
to be created by the said Holmes as hereinbefore mentioned.” 
Under this agreement, the proceedings took place which are 
set forth in the report of the master.

On the 2d of September, 1874, a paper was executed by the 
Manufacturers’ National Bank, by Ira Holmes as its president, 
and accepted in writing by the People’s Bank of Belleville, by 
C. W. Thomas as its attorney, which recited the fact of the 
making of the ten promissory notes by Picket on the 5th of 
August, 1873, and the securing of the same by a trust deed, 
and then proceeded as follows: “ And whereas the said Manu-
facturers’ National Bank afterwards, and before said notes 
matured, delivered them to the People’s Bank of Belleville, 
and, for a valuable consideration, guaranteed the prompt pay-
ment of said notes and interest to said People’s Bank.; and 
whereas the said Picket, before said notes fell due, became 
insolvent, and the land mentioned in said trust deed was sub-
ject to heavy prior encumbrances, which said People’s Bank 
has removed, it is agreed between the said People’s Bank of 
Belleville and the said Manufacturers’ National Bank that 
the guaranty of the said Manufacturers’ National Bank upon 
eight of said notes shall be and remain binding upon said 
National Bank, and that any agreement which has been or 
may be made between the People’s Bank and said Picket, in 
regard to said Picket’s liability as maker or endorser of said 
notes, shall never be construed to release or in anywise affect 
said guaranty upon eight of said notes.”

On the same 2d of September, 1874, the Manufacturers’ 
National Bank, by Ira Holmes as its president, executed an 
instrument whereby it agreed that no release of the Picket 
deed of trust “shall operate to release said bank from its 
guaranty of eight of the notes in said deed named, to be 
selected and retained by the People’s Bank of Belleville, the 
present legal holder of all of said notes in said deed named; 
and the said Manufacturers’ National Bank further agrees
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that no release of the maker or endorser of said notes shall 
operate to relieve said National Bank of its liability upon said 
guaranty of eight of the same, the said Manufacturers’ Na-
tional Bank hereby continuing its guaranty of eight of said 
notes, notwithstanding any agreement which may be or may 
have been made between the holder of the same and the 
maker or endorser thereof, and notwithstanding any sale 
which may be made under said deed of trust.”

In its opinion in the case of Richmond n . Irons, at page 59, 
this court considered that part of the decree appealed from 
which directed payment of the claims reported by the master 
under the denomination of Class D, amounting in the aggre-
gate to $185,119.34, and which were designated by the master 
as claims “ arising before the failure of the bank, upon which 
worthless collaterals were subsequently received.” These were 
claims which, after the bank went into liquidation, were 
settled between the parties by the acceptance out of the assets 
of the bank, by the creditors, of bills receivable, in payment 
of their claims, and which bills receivable contained guaranties 
of paynfent then made in the name of the bank. Upon that 
point this court said: “It is averred by the appellees that they 
are claims arising for the most part, if not in all instances, 
upon endorsements and guaranties made in the name of the 
bank by Holmes, its president, after the suspension of the 
bank, and while it was in liquidation. It appears clearly from 
the evidence that, in many cases, parties having claims against 
the bank accepted from Holmes commercial paper held by the 
bank, which it had received in the course of its business, and 
which constituted a part of its assets, running some of it several 
months and some of it several years, bearing interest, some at 
the rate of eight and some at the rate of ten per cent per 
annum, endorsed and guaranteed in the name of the bank 
by Holmes as president. The books of the bank show that in 
these cases the paper so received was charged against the 
account of the party receiving it, thus closing the account 
as settled. In these cases, it is testified by Holmes that the 
creditors gave their checks to the bank for the amount stand-
ing to their credit. In some cases, the creditors or iheir agents
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testifying to the transactions, without contradicting Holmes 
in respect to what was in fact done, nevertheless state that the 
paper accepted by them was received, not in payment, but as 
security. It is obvious, however, that in most, if not all 
instances, the witnesses are referring to the security which 
they supposed they had received and were entitled to rely 
upon, by means of the endorsement and guaranty of the paper 
thus received, made by Holmes as president in the name of 
the bank. They certainly acted upon this belief, for in many 
instances they proceeded to obtain judgments against the bank, 
after the maturity and dishonor of the paper so received upon 
these endorsements and guaranties, and in this proceeding 
proved their claims in that form by transcripts of such judg-
ments. It is true that, in the final decrees, the master was 
directed to correct his computation of interest so as to equalize 
the claims of the creditors by allowing interest at a uniform 
rate from the time of the suspension upon the amounts as they 
appeared to be due from the books of the bank, but all the 
claims in Class D, notwithstanding the settlements made, were 
included in the amounts found due and ordered to be paid. 
In this respect we are of the opinion that the decree is erro-
neous. Those creditors who made settlements after the bank 
was put into liquidation and received from the president in 
that settlement paper of the bank, or, as in some cases, the 
individual notes of Holmes himself, endorsed or guaranteed 
in the name of the bank, are not to be considered as creditors 
of the bank entitled to subject the stockholders to individual 
liability. The individual liability of the stockholders, as 
imposed by and expressed in the statute, is indeed for all the 
contracts, debts and engagements of such association, but that 
must be restricted in its meaning to such contracts, debts and 
engagements as have been duly contracted in the ordinary 
course of its business. That business ceased when the bank 
went into liquidation; after that there was no authority on 
the part of the officers of the bank to transact any business in 
the name of the bank so as to bind its shareholders, except 
that which is implied in the duty of liquidation, unless such 
authority had been expressly conferred by the shareholders.
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No such express authority appears in this case, and the power 
of the president or other officer of the bank to bind it by 
transactions after it was put into liquidation is that which 
results by implication from the duty to wind up and close its 
aifairs. That duty consists in the collection and reduction to 
money of the assets of the bank, and the payment of creditors 
equally and ratably so far as the assets prove sufficient. Pay-
ments, of course, may be made in the bills receivable and other 
assets of the bank in specie, and the title to such paper may 
be transferred by the president or cashier by an endorsement 
suitable to the purpose in the name of the bank, but such 
endorsement and use of the name of the bank is in liquidation 
and merely for the purpose of transferring title. It can have 
no other effect as against the shareholders by creating a new 
obligation. It does not constitute a liability, contract, or 
engagement of the bank for which they can be held to be 
individually responsible. Every creditor of the bank, receiving 
its assets under such circumstances, knows the fact of liquida-
tion, and is chargeable with knowledge of its, consequences; 
he takes the assets received at his own peril; he is dealing 
with officers of the bank only for the purpose of winding up 
its aifairs. If he accepts something in lieu of an existing 
obligation looking to future payment it must be from other 
parties. It is not within the power of the officers of the bank, 
without express authority, by such means to prolong indefi-
nitely an obligation on the part of the shareholders, which is 
imposed by the statute only as a means of securing the pay-
ment of debts by an insolvent bank when it is no longer able 
to continue business, and for the purpose of effectually wind-
ing up its affairs. This is the very meaning of the word 
‘ liquidation.’ ”

It was proper for the Circuit Court, after the decision of this 
court, to permit the claim of the People’s Bank to be re-
examined, to ascertain whether it was a valid claim against 
the stockholders of the Manufacturers’ Bank. It is true that 
on the 31st of May, 1880, the People’s Bank recovered in the 
Circuit Court a judgment against the Manufacturers’Bank for 
$67,277, in an action brought against the latter as guarantor
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of the eight notes; but, as the suit in which that judgment was 
recovered was not commenced until the 20th of October, 1876, 
more than three years after the Manufacturers’ Bank went into 
liquidation, the judgment against the corporation was not 
binding on the stockholders in the sense that it could not be 
reexamined; and the transactions of August and September, 
1874, also took place about a year after the bank went into 
voluntary liquidation. Moss v. McCullough, 5 Hill, 131; Miller 
v. White, 50 N. Y. 137; McMahon v. Macy, 51 N. Y. 155; 
Trippe v. Hwacheon, 82 Indiana, 307.

When this judgment was rendered, on the 31st of May, 1880, 
the transactions of August and September, 1874, between the 
People’s Bank and Holmes and Picket, were not known to the 
stockholders of the Manufacturers’ Bank; and it is quite clear 
that they are entitled to go behind the record of that judgment 
and raise the question whether the guaranty of the Manufac-
turers’ Bank was released, as to them, by the release of Picket, 
the principal debtor, whose notes were guaranteed by that 
bank.

We are satisfied, on the evidence, that the consideration for 
the deed from Picket to Ira Holmes was, that Picket should 
be released as maker of the notes held by the People’s Bank, 
which the Manufacturers’ National Bank had guaranteed. As 
to what is contained in the two papers dated September 2, 
1874, the meaning of them is that the liability of the Manu-
facturers’ National Bank, as guarantor upon the eight notes of 
Picket, should continue notwithstanding the release of the land 
from the Picket deed of trust by a sale under the power con-
tained in that deed, in pursuance of the agreement made with 
Ira Holmes, and notwithstanding the release of Picket, as 
maker of the notes, from further liability upon them. The 
sale under the Picket trust deed was made simply to release 
the security, by placing the title in Holmes, and was not made 
for the purpose of paying the notes; and the agreement of 
Holmes, made after the bank went into liquidation, to con-
tinue its guaranty upon the notes, a liability under which the 
I eople’s Bank is now attempting to enforce against the stock-
holders, is not binding upon them, in view of what was said
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by this court in the case of Richmond v. Irons, before 
quoted.

The decree of the Circuit Court is
Affirmed.

Mb . Chief  Justic e  Fuller , having been cf .counsel in Rich-
mond v. Irons, took no part in the consideration or decision of 
this case.

STUART v. BOULWARE.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF WEST VIRGINIA.

No. 1495. Submitted January 6,1890. — Decided January 20,1890.

An allowance of counsel fees on behalf of a receiver is made to the receiver, 
and not to the counsel.

A receiver is an officer of the court, entitled to apply to the court for in-
struction and advice, and permitted to retain counsel, whose fees are 
within the just allowances that may be made by the court.

Allowances to a receiver for counsel are largely discretionary, and the 
action of the court below in this respect is treated by an appellate court 
as presumably correct.

Motions  to  dismis s or  aff irm . The case is stated in the 
opinion.

Mr. IF. Hallett Phillips for the motions.

Mr. John E. Kenna and Mr. M. F. Morris opposing.

Mr . Chief  Justic e  Fuller  delivered the opinion of the court.

William A. Stuart filed a bill against the Greenbrier White 
Sulphur Springs Company and others in the Circuit Court of 
the United States for the Distric* of West Virginia, praying 
among other things for the appointment of a receiver, and 
upon the 13th day of April, 1883, A. L. Boulware of the city 
of Richmond, Virginia, was appointed by consent “ receiver of
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all the estate, both real and personal, of the defendant com-
pany.” He was required to give bond in the sum of $50,000, 
to make an inventory of the property upon taking possession, 
and to file it with the clerk of the court, to keep a full, clear 
and accurate statement of his acts and doings, and to render 
an account monthly. It was further ordered that {< until fur-
ther orders the defendant company shall be allowed to conduct 
its business of hotel-keeping as it may deem best for the interest 
of said company and its creditors, and its leases and contracts 
for the proper conduct of its business already made shall be 
allowed by the receiver to stand, but the receiver shall collect 
and account for the receipts of the company, allowing the 
said company all expenditures necessary economically to con-
duct its business, and shall report his receipts and allowances 
monthly to this court.” The receiver gave bond and entered 
upon the discharge of his duties accordingly. It appears that 
the property at the time was leased as a hotel, but with the 
season of 1883 that lease terminated, and thereafter the re-
ceiver rented the property from year to year under the 
authority of the court. The rents for five successive seasons 
amounted'to $100,000 and upwards, of which this record shows 
the receipt of more than $70,000, (including some amounts 
from sales,) the disbursement by the receiver of more than 
$67,000, the subsequent receipt of something over $14,000; and 
that all of the rents had been received and accounted for 
except the receipts for the last season, the receipts and disburse-
ments for that year having been reported to the court, but that 
report not appearing in this record. The record contains 
various petitions, reports and accounts, by the receiver, and 
orders thereon, and it is also shown that the receiver sold 
cattle, horses, wines and liquors belonging to the company, 
took various journeys with his counsel to Baltimore, New 
York and Parkersburg, and had litigation. In September, 
1887, the Greenbrier White Sulphur Springs property proper, 
and some other property of the company, was sold by special 
commissioners appointed by the court, for $380,700, to the 
complainant, Stuart.

On the 26th day of October, 1885, the receiver was “ author-
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ized to retain to his own use, out of any funds in his hands as 
such receiver and on account of his services, the sum of thirty- 
five hundred ($3500) dollars, and he is further authorized to 
pay Leigh R. Page, esquire, the sum of eighteen hundred 
($1800) dollars on account of his services as counsel to said 
receiver.”

On the 5th day of February, 1889, the receiver filed his 
petition, setting forth that during his said receivership, acting 
under authority from the court, he had rented out the property 
for five successive seasons for more than $100,000, all of which 
had been accounted for except the receipts from the last year’s 
renting, and the receipts and disbursements for that year had 
been reported to the court, and that, as soon as his report, 
which had been filed, had been acted upon by the court, which 
he asked might be speedily done, he was ready to submit his 
accounts to the auditor to examine and settle the same; that 
his duties as such receiver had terminated; that his services in 
that capacity had been arduous and exacting; that he had 
been allowed $3500 on account for those services, and desired 
to settle with his counsel, Mr. Page, for professional services 
rendered to him with “ diligence and fidelity during the whole 
of said receivership; ” that $1800 had been allowed said coun-
sel under a special order in the fall of 1885, but he had, how-
ever, paid counsel $2500. In consideration of the premises 
the receiver prayed the court to allow him and his counsel 
such further compensation as the court might deem reasonable 
and proper. The matter coming on to be heard upon this 
petition, and having been argued by counsel, the court ordered 
“ that the sum of four thousand, five hundred ($4500) dollars 
be, and the same is hereby, allowed to the said Boulware in 
full compensation for his said services, and the sum of two 
thousand ($2000) dollars be, and the same is hereby, allowed 
to the said Leigh R. Page in full compensation for his services 
as counsel to said receiver.”

From this decretal order the complainant, Stuart, prayed 
an appeal tp this court, which is now before us on a motion to 
dismiss or affirm. Counsel for appellees contends that these 
allowances should be taken separately, and as neither of them
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amounts to $5000, that the appeal should be dismissed. On 
the other hand it is argued, and in this we concur, that if it 
were proper for the receiver to employ counsel, the allowance 
of reasonable counsel fees is to the receiver and not directly to 
the counsel, and that such fees would constitute only one of 
the items in the receiver’s account; that the counsel had no 
cause of action, but the allowance was in legal effect to the 
receiver to enable him to make compensation for professional 
services. It is also insisted, as a second ground of dismissal, 
that Stuart prosecuted the suit as a creditor, “on behalf of 
himself and of other creditors of the company, who may come 
in and contribute to the costs of the suit, and that the record 
does not show that Stuart claims an interest sufficient in 
amount to give the court jurisdiction.” But it appears from 
the record that Stuart claimed to be the holder and owner of 
a very large amount of the debts, which were first liens upon 
the property, and to which the surplus of the cash payment 
which would remain after paying the costs of suit and expenses 
of sale would be applicable; that the sale was for $380,700, and 
of that sum $38,070 was paid in cash, and that Stuart insisted 
that after deducting the costs of suit and expenses of sale 
therefrom, the larger part, if not the whole of the balance, 
should be repaid to him, so that Stuart’s interest as claimed 
might cover more than $5000, if the disallowances should be 
sufficiently large. But while, therefore, we shall overrule the 
motion to dismiss, it is unquestionable that there was color for 
it, and that we can consider the motion to affirm in accord-
ance with the rule on that subject.

The receiver is an officer of the court and subject to its 
directions and orders, and while, in the discharge of his official 
duties, he is at all times entitled to apply to the court for 
instruction and advice, he is also permitted to obtain counsel 
for himself, and counsel fees are considered as within the just 
allowances that may be made by the court. The order of Oc-
tober 26, 1885, recognizes the employment by the receiver of 
counsel in this litigation, although no specific original order 
giving that authority is found in the record. So far as the 
allowances to counsel are concerned, it is a mere question as to

vol . cxxxin—6
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their reasonableness. Nor is there any doubt of the power of 
courts of equity to fix the compensation of their own receivers. 
That power results necessarily from the relation which the 
receiver sustains to the court, and in the absence of any legis-
lation regulating the receiver’s salary or compensation, the 
matter is left entirely to the determination of the court from 
which he derives his appointment.

The compensation is usually determined according to the cir-
cumstances of the particular case, and corresponds with the 
degree of responsibility and business ability required in the 
management of the affairs entrusted to him, and the perplexity 
and difficulty involved in that management. Like all questions 
of costs in courts of equity, allowances of this kind are largely 
discretionary, and the action of the court below is treated as 
presumptively correct, “ since it has far better means of know-
ing what is just and reasonable than an appellate court can 
have,” as was remarked by Mr. Justice Bradley in Trustees v. 
Greenough,, 105 U. S. 527, 537, where the subject is considered.

We find nothing in this record justifying us in arriving at 
the conclusion that these allowances were excessive. Consid-
ering the number of years covered by the receivership, the 
responsibility involved, the evident difficulties surrounding 
the receiver, and the amounts collected and disbursed, it would 
be going very far to hold the action of the Circuit Court to 
have been an abuse of discretion. The motion to affirm will 

. therefore be sustained.
Motion to dismiss denied. Motion to affirm gra/nted.
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OHIO CENTRAL RAILROAD COMPANY v. CENTRAL 
TRUST COMPANY OF NEW YORK.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 

THE NORTHERN DISTRICT OF OHIO.

No. 1288. Submitted December 23, 1889.— Decided January 20, 1890.

A bill in equity for the foreclosure of a mortgage of a railroad for non-
payment of overdue interest, the principal being payable at a future 
day, was taken pro confesso, the company appearing but not answering. 
A sale was made under the decree of the court, and, it appearing that 
there was a surplus over and above what was necessary to pay the over-
due interest, costs and expenses, the court ordered it to be applied to 
the reduction of the principal sum due upon the bonds, and entered a 
decree that the balance of such principal sum, remaining after such ap-
plication, was due and payable from the company to the holders of the 
bonds, and that the trustee recover it for them, with interest until paid; 
Held:
(1) That the application of the surplus was properly made;
(2) That the decree, declaring the remainder of the principal sum due 

and immediately payable, was irregular and was not warranted by 
the pleadings.

The defendant in a bill in equity, taken pro confesso, is not precluded from 
contesting the sufficiency of the bill or from insisting that the averments 
contained in it do not justify the decree.

A decree on a bill taken pro confesso maybe attacked on appeal, if not con-
fined to the matter of the bill.

The 92d rule in equity does not authorize a decree to be entered in a suit in 
equity for the foreclosure of a mortgage for a balance due to the com-
plainant over and above the proceeds of the sale, if, as a matter of fact, 
such balance has not become payable.

A railroad company, whose road, property and franchises have been sold 
under a decree for the foreclosure of a mortgage entered on a bill taken 
pro confesso, may prosecute an appeal from the final decree distributing 
the proceeds of the sale and adjudging a balance still due the mortgage 
creditors.

The  case, as stated by the court, was as follows:

The Central Trust Company of New York filed its bill on 
the 7th day of January, a .d . 1884, *in the Circuit Court of the 
United .States for the Northern District of Ohio against The
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Ohio Central Railroad Company, alleging the creation prior 
to January 1, 1880, of a corporation by that name, and its 
execution on January 1, 1880, of three thousand bonds for 
one thousand dollars each, bearing that date and payable to 
bearer on January 1, 1920, at six per cent interest, payable 
semi-annually on the first days of January and July, to secure 
which it executed and delivered to the Central Trust Company 
a deed of trust and mortgage covering the main line of said 
Ohio Central Railroad, which mortgage was duly recorded. 
The bill also alleged that the original Ohio Central Railroad 
Company, subsequently to the first day of January, 1880, and 
to the execution and delivery of the bonds and mortgage 
thereinbefore described, made and entered into an agreement 
of consolidation with a corporation known as the Atlantic and 
Northwestern Railroad Company, under the name of The 
Ohio Central Railroad Company. It further alleged default 
in the payment of interest on the said bonds, January 1, 1884; 
that the coupons were duly presented and payment was de-
manded, but refused; and that about the first of January, 
1880, the defendant executed and delivered a second mortgage 
on the same property, to the same trustee, to secure three 
thousand income bonds for one thousand dollars each, pay-
able to bearer, which was duly recorded ; that the holders of 
these income bonds were very numerous and unknown to com-
plainant; and that their interest and lien and that of com-
plainant as their trustee accrued subsequently to and subject 
to the lien of the first mortgage. The bill set forth the insuffi-
ciency of the mortgaged property to pay the mortgage debts; 
that there was a large floating indebtedness; that creditors 
had commenced legal or equitable proceedings for the enforce-
ment of their claims; that complainant had commenced a suit 
for the foreclosure of a certain other mortgage upon a portion 
of the property not embraced or covered by the two mort-
gages first mentioned, in which a receiver had been appointed; 
and that a multiplicity of suits, judgments and liens would 
obstruct the operation of the road and cause great loss to the 
holders of the bonds and sacrifice of property, etc.

The bill prayed for an answer; that an account be» had of
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the bonds secured by said several mortgages, “and of the 
amount due on said first mortgage bonds for principal and in-
terest or either ; ” that the names of the holders of said bonds 
might be ascertained and an account taken of all the liens 
and incumbrances according to their priorities ; that said first 
mortgage be decreed to be a first lien upon all the property 
described therein; that the property be sold free from the 
claims of all parties or all who were in any manner repre-
sented ; that the defendant and others claiming under it be 
barred and foreclosed; “ that the said judgment or decree 
may contain such provisions for the ascertainment of the 
priorities of the said incumbrances and of the due application 
of the proceeds of such sale according to the rights of the 
parties as may be just and equitable; ” that a receiver might 
be appointed, and an injunction issue pendente lite ; and a 
prayer for general relief. A copy of the first mortgage, in-
cluding bond and coupon, was attached to the bill.

The defendant, The Ohio Central Railroad Company, having 
entered its appearance, and having failed to plead, answer, or 
demur, the bill was taken as confessed, and, on the 10th day of 
December, 1884, a decree for sale was duly entered in the cause. 
The decree accorded with the averments of the bill, and 
adjudged that the default continued after the commencement 
of the suit, and that two instalments of interest on the first 
mortgage bonds were due and unpaid, by reason of the default 
as to the first of which the mortgage or deed of trust had 
become absolute, and the complainant entitled to a decree for 
the sale of all the mortgaged property “to satisfy the prin-
cipal. and interest of said bonds secured by said main-line first 
mortgage.” The decree directed payment within thirty days 
of the ampunt of the two instalments of interest due, with 
interest and costs, and in default of such payment ordered the 
sale of the mortgaged property and the application of the 
proceeds to costs of suit, expenses of sale, trustees’ compensation 
and expenses; claims having priority over the main-line first 
mortgage ; coupons due, and to become due before distribution, 
upon said first mortgage bonds; the principal of the first 
mortgage bonds; and the surplus, if any, to be paid into court
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subject to its further order. The sale took place on April 15, 
1885, and the mortgaged property was sold to Canda, Opdyke 
and Burt, as purchasing trustees, for one million dollars, which 
sale was confirmed June 25, 1885, and the mortgaged property 
was conveyed to the said purchasers. Prior to the confirma-
tion of sale, but after the sale had been reported, a reference 
was had to ascertain the distributive share of the proceeds of 
sale due on the principal of each bond secured by the first 
mortgage, and what sum the purchasers should bring into court 
to pay the distributive share of whatever bonds might be 
found outstanding. A report was made that after the pay-
ment of interest there would be $197.31-| to apply on the prin-
cipal of each first mortgage bond ; and in the order confirming 
the sale the report of the special master was confirmed, pay-
ment of compensation and expenses directed, and the balance 
ordered to be applied on the principal of said main-line first 
mortgage bonds. The last clause of this order of June 25, 
1885, was as follows :

“And all further questions in respect to the accounts of said 
receiver and to judgment for any deficiency herein and all 
other questions arising in this cause arc reserved until the 
coming in of the report of said special master commissioner of 
his acts and doings under this order and the filing of said re-
ceiver’s account.”

On the 22d of June, 1887, the following decree and judg-
ment was entered by the court:

“ This day this cause came on for .further hearing, and it 
appearing to the court that from the proceeds of the sale of 
the property of said defendant company in this cause hereto-
fore made there had been paid upon each of the three thousand 
bonds secured by the first main-line mortgage, in the bill of 
complaint set forth, the interest coupons thereon up to and 
including June 30th, 1885, and the sum of one hundred and 
ninety-seven and thirty-one and two-thirds one-hundredths 
dollars ($197.31-f) to be applied upon the payment of the 
principal of each of said bonds, said payment to bear date of 
June 30th, 1885, and that no other payments of either principal 
or interest have been made, upon any of said bonds than as
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aforesaid, the court therefore finds that there is due from said 
defendant, The Ohio Central Railroad Company, to the com-
plainant, as trustee for the holders of said bonds secured by 
said first main-line mortgage, upon each of said bonds, the 
sum of eight hundred and two and sixty-eight and one-third 
one-hundredths dollars ($802.68^), which sum should bear in-
terest at the rate of six per cent per annum until paid.

“ And the court further finds that no fund has come under 
the control of this court from which any payment can be made 
upon the three thousand main-line income bonds in the bill of 
complaint set forth, and that no payments of any kind have 
been made upon any of said income bonds. Wherefore the 
court finds that there is due from the defendant, The Ohio Cen-
tral Railroad Company, to the complainant, as trustee of the 
holders of said income bonds, upon each of said bonds, the 
sum of one thousand ($1000) dollars.

“ Wherefore it is ordered, adjudged and decreed that the com-
plainant, The Central Trust Company of New York, as trustee 
for the holders of said three thousand bonds secured by said 
first main-line mortgage, have and recover from the defendant, 
The Ohio Central Railroad Company, the sum of eight hun-
dred and two and sixty-eight and one-third one-hundredths 
dollars ($802.68^) on each of said bonds, to wit, the sum of 
$2,408,050, with six per cent interest per annum from July 1st, 
1885, and that the said complainant, as trustee for the holders 
of said three thousand main-line income bonds, have and re-
cover from said defendant, The Ohio Central Railroad Com-
pany, the sum of one thousand dollars ($1000) on each of said 
bonds, to wit, the sum of three million dollars, and that execu-
tion issue therefor.”

From this decree the pending appeal was prosecuted.

AsKbel Green, Mr. H. L. Terrell, and Mr. Thomas 
Thacher for appellant.

Mr. Stevenson Burke for appellee.

1. The record shows that the railroad property, together with 
the franchises of the company, were sold under the decree of
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the Circuit Court, and that the sale so made was confirmed. 
The company is therefore in liquidation or insolvent, unable 
to meet its liabilities, its franchises mortgaged and sold. Under 
these circumstances there is no corporate power left in the 
railroad company to prosecute this or any other action.

The point is made, however, that the bonds were not due 
at the time execution was issued, and that, notwithstanding 
the fact that the railroad company is in liquidation, and not-
withstanding the fact that it has been sold out and a par-
tial payment made upon its bonds to fall due in the future, 
neither the trustee nor the holders of the bonds can proceed to 
execution against the railroad company in liquidation until 
the indebtedness evidenced by the bonds shall fall due by the 
terms of the bonds.

It is manifest that the only purpose of the final order was 
to establish a basis upon which to file a creditor’s bill against 
the railway company and its stockholders. Confessedly the 
Circuit Court,had full jurisdiction to ascertain and determine 
the amount of indebtedness remaining due and unpaid upon 
the bonds in question, and whether the order for execution 
under the circumstances is erroneous, is really the only question 
for consideration here. It is manifest that, so far as the final 
order or decree of the court determines and settles the balance 
due and unpaid upon the bonds, there is no error in the order, 
and the only error, if any, is in the ordering of execution.

2. Whether there is any error in the ordering of execution 
must depend upon the practice of equity courts in such cases, 
and upon the rules of practice established by this court. The 
case comes within the 92d rule, which provides, “ in suits in 
equity for the foreclosure of mortgages in the Circuit Courts 
of the United States ... a decree may be rendered for 
any balance that may be found due to the complainant over 
and above the proceeds of the sale or sales, and execution may 
issue for the collection of the same.”

We understand this rule to provide “that a decree may be 
rendered for any balance that may be found due to the 
complainant.”

By “ due ” we understand any existing indebtedness con-
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nected with the subject of the action, whether such indebted-
ness is presently payable or not.

Indeed, when a corporation becomes insolvent, and its prop-
erty and' franchises are sold and disposed of, and there is a 
balance remaining unpaid to its creditors, the case is one for 
a court of equity to deal with, and clearly a court of equity 
in such a case has jurisdiction to ascertain and determine the 
amount remaining unpaid upon the indebtedness; and the 
corporation being in liquidation, being insolvent, we think the 
court would have the power to issue execution, collect in its 
assets and make the proper distribution of the same among its 
creditors. The decree ordering execution should be affirmed.

Mr . Chief  Just ice  Fuller , after stating the case, delivered 
the opinion of the court.

These first mortgage bonds matured January 1, 1920, and 
there was no provision in them nor in the mortgage that they 
should become due or could be declared due before that date; 
nor were there any allegations in the bill upon which to predi-
cate a finding or decree to that effect.

The mortgage provided that in case of entry by the trustee 
for nonpayment of interest, or of principal at maturity, the 
income and revenue should be applied to the payment of such 
interest and the residue to the payment of the principal; and 
that, if the property went to sale, the net proceeds should be 
applied “to the ratable payment of principal and the then 
accrued interest of all the said bonds, whether the principal be 
then due or not; ” but if, in case of entry or of proceedings to 
sell for default in payment of interest before the bonds should 
become due, and before the sale should be made, the interest 
in arrears should be paid and satisfied, together with all costs, 
expenses, etc., that then the proceedings should be discontin-
ued and possession of the mortgaged premises restored as if 
default or entry had not occurred. While, therefore, the inten- 
hon is clear that the bonds were not to become due before the 
specified date of maturity, the proceeds of sale, after the satis- 
action of the accrued amount, were properly applied upon the
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outstanding liability. Chicago de Vincennes Railroad Co. v. 
Fosdick, 106 U. S. 47, 68.

Neither in the pleadings nor in the reports of the special 
master, nor in any part of the record, can we distover the 
basis for the statement: “ The court therefore finds that there 
is due from said defendant, The Ohio Central Railroad Com-
pany, to the complainant as trustee for the holders of said 
bonds secured by said first main line mortgage, upon each of 
said bonds, the sum of eight hundred and two and sixty-eight 
and one-third one-hundredths dollars ($802.68^).” Certainly, 
as $197.31f had been realized on each bond, $802.68-^ remained 
to be paid, but only according to the tenor of the bond.

There are no allegations in the bill as to when the income 
bonds matured, nor is a copy of the second mortgage given.

The deficiency decree says that “the court further finds 
that no fund has come under the control of this court from 
which any payment can be made upon the three thousand 
main line income bonds in the bill of complaint set forth, and 
that no payments of any kind have been made upon any of 
said income bonds. Wherefore the court finds that there is 
due from the defendant, The Ohio Central Railroad Company, 
to the complainant, as trustees of the holders of said income 
bonds, upon each of said bonds, the sum of one thousand 
($1000) dollars.”

But the conclusion does not follow that because no payment 
had been made on the income bonds, therefore they had 
matured; and unless they had matured by lapse of time, or 
otherwise as provided, the amount could not be decreed to 
be due.

The bill was taken as confessed, but that fact did not in 
itself justify giving complainant more than it claimed. In 
Thomson n . Vooster, 114 U. S. 104, the general nature and 
effect of an order taken on a bill pro confes so, and of a decree 
pro confesso regularly made thereon, and of our rules of prac-
tice on the subject, are discussed in the opinion of the court 
by Mr. Justice Bradley, and it is there held that under the 
rules and practice of this court in equity “ a decree pro con- 
fesso is not a decree as of course according to the prayer of
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the bill, nor merely such as the complainant chooses to take it; 
but that it is made (or should be made) by the court, accord-
ing to what is proper to be decreed upon the statements of 
the bill, assumed to be true.” If the allegations are distinct 
and positive, they may be taken as true without proof; but 
if they are indefinite, or the demand of the complainant is in 
its nature uncertain, the requisite certainty must be afforded 
by proof. But in either event, although the defendant may 
not be allowed, on appeal, to question the want of testimony 
or the insufficiency or amount of the evidence, he is not pre-
cluded from contesting the sufficiency of the bill, or from insist-
ing that the averments contained in it do not justify the decree.

Under the 18th rule in equity, where the bill is taken pro 
confesso^ the cause is proceeded in ex parte, “ and the matter 
of the bill may be decreed by the court;” and hence if a 
decree be passed not confined to the matter of the bill, it may 
be attacked on appeal for that reason.

By the 92d rule it is provided that in suits in equity for the 
foreclosure of mortgages, “ a decree may be rendered for any 
balance that may be found due to the complainant over and 
above the proceeds of the sale or sales.” Assuming that a 
deficiency decree might be rendered in the absence of a specific 
prayer for that relief, nevertheless the case made by the bill 
must show that the amount is due, for otherwise it cannot 
properly be found so. This rule does not authorize the Circuit 
Courts to find a balance due because partial extinguishment 
has been effected by a sale, if, as matter of fact, the indebted- 

,ness is not then payable.
The bill here did not seek relief as to the second mortgage, 

which is only referred to as a subordinate lien, nor did it claim 
that anything except interest was due upon the first mortgage. 
It sought the establishment and enforcement of the first 
mortgage lien and the foreclosure of the equity of redemption. 
The amount realized paid the outstanding interest and a 
part of the principal. Under such circumstances, and upon 
these pleadings, this deficiency decree, which is a judgment 
for the recovery of so much money, with execution, was im- 
providently entered.
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Without discussing the extent of the franchises authorized 
to be sold under the mortgage, we are of opinion that this 
appeal was properly taken in the name of the defendant com-
pany. Willamette Manufacturing Company v. Bank of Brit-
ish Columbia, 119 U. S. 191, 197; Memphis de Little Rock 
Railroad Company v. Railroad Com/missioners, 112 IT. S. 609, 
619.

The deficiency decree of June 22,1887, is reversed at appellee's 
costs, and the cause remanded with directions to proceed 
therein as may be just and equitable.

ILLINOIS CENTRAL RAILROAD COMPANY v.
BOSWORTH.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 

EASTERN DISTRICT OF LOUISIANA.

No. 79. Argued November 11,12,1889. — Decided January 20,1890.

A condemnation under the confiscation act of July 17, 1862, 12 Stat. 589, 
of real-estate owned in fee by a person who had participated in the rebel-
lion, and a sale under the decree, left the remainder, after the expiration 
of the confiscated life-estate, so vested in him that he could dispose of 
it after receiving a full pardon from the President.

This  was an action brought by Millard Bosworth and 
Charles H. Bosworth, only surviving children of A. W. Bos-
worth, deceased, to recover possession of one undivided sixth 
part of a certain tract of land in New Orleans, which formerly 
belonged to their said father. The petition stated that the 
latter, having taken part in the war of the rebellion and done 
acts which made him liable to the penalties of the confiscation 
act of July 17th, 1862, 12 Stat. 589, the said one-sixth part of 
said land was seized, condemned and sold under said act, and 
purchased by one Burbank in May, 1865 ; that the said A. W. 
Bosworth died on the 11th day of October, 1885; and that the 
plaintiffs, upon his death, became the owners in fee simple of the 
said one-sixth part of said property, of which the defendants, 
The Illinois Central Railroad Company, were in possession.
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The company filed an answer, setting up various defences; 
amongst other things tracing title to themselves from the said 
A. W. Bosworth, by virtue of an act of sale executed by him 
and his wife, before a notary public, on the 23d day of Sep-
tember, 1871, disposing of all their interest in the premises, 
with full covenant of warranty. They further alleged that 
said Bosworth had, before said act of sale, not only been in-
cluded in the general amnesty proclamation of the President, 
issued on the 25th of December, 1868, but had received a 
special pardon on the 2d of October, 1865, and had taken the 
oath of allegiance, and complied with all the terms and condi-
tions necessary to be restored to, and reinvested with, all the 
rights, franchises and privileges of citizenship.

The parties having waived a trial by jury, submitted to the 
court an agreed statement of facts in the nature of a special 
verdict, upon which the court gave judgment in favor of the 
plaintiffs. To that judgment the present writ of error was 
brought.

Those portions of the statement of facts which are deemed 
material to the decision of the case are as follows, to wit:

“1st. The plaintiffs, Millard Bosworth and Charles H. Bos-
worth, are the only surviving legitimate children of Abel Ware 
Bosworth, who died intestate in the city of New Orleans on 
the eleventh day of October, 1885, and have accepted his suc-
cession with benefit of inventory.

“ 2nd. By act before Edward Barnett, notary, on the 25th day 
of April, 1860, Abel Ware Bosworth purchased from H. W. 
Palfrey and others a one-third undivided interest in fee simple 
title and full ownership in and to the property described in the 
petition of the plaintiffs in this cause.

“ 3rd. On the breaking out of the war between the States 
Abel W. Bosworth entered the Confederate army and bore 
arms against the government of the United States from about 
March, 1861, until April, 1865.

4th. Under and by virtue of the confiscation act of the 
United States, approved July 17th, 1862, and the joint resolu-
tion contemporary therewith, the said property was seized by 
the proper officer of the United States, and on the 20th day
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of January, 1865, a libel of information was filed against the 
said property as the property of A. W. Bosworth, in the Dis-
trict Court of the United States for the Eastern District of 
Louisiana.

“ Into these proceedings intervened Mrs. Rachel Matilda Bos-
worth, wife of said Abel Ware Bosworth, to protect her com-
munity interests in said property, and, after due proceedings 
had, the said court entered a decree of condemnation as to 
A. W. Bosworth and a decree in favor of Mrs. Rachel Matilda 
Bosworth, recognizing her as the owner of one-half of said one- 
third undivided interest in and to said property.

“A venditioni exponas in due form of law issued to the 
marshal for the sale of said property under said decree, and at 
said sale “ all the right, title and interest of A. W. Bosworth 
in and to the one undivided third part of said property ” (re-
serving to Mrs. Rachel M. Bosworth her rights therein, as per 
order of the court) was adjudicated on the — day of the month 
of May, 1865, to E. W. Burbank for the price and sum of 
$1700, and the marshal executed a deed in due form of law 
to said Burbank for the same.”

“ 6th. That on the second day of October, 1865, Andrew John-
son, President of the United States, granted to said A. W. 
Bosworth a special pardon, a duly certified copy of which, 
together with the written acceptance by said Bosworth thereof, 
is hereto annexed, made part of this statement of facts, and 
marked ‘ Document A.’

“7th. That on the 23rd day of September, 1871, by act before 
Andrew Hero, Jr., notary public, the said A. W. Bosworth and 
Mrs. Rachel Matilda Bosworth, his wife, sold, assigned and 
transferred to Samuel H. Edgar, with full warranty under the 
laws of Louisiana, all their right, title and interest in and to 
the said property, including the one-sixth undivided interest 
claimed in this suit by the plaintiffs and described in the peti-
tion, for the price and sum of eleven thousand six hundred 
and sixty-six .66f dollars.

“ 8th. That on the 18th day of December, 1872, the said E. 
W. Burbank, by act before the same notary, transferred all 
his right, title and interest in the nature of a quitclaim to
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S. H. Edgar aforesaid for the price and sum of five thousand 
one hundred dollars.

“9th. That the said S. H. Edgar by act executed before 
Charles Nettleton, a duly authorized commissioner for Louisi-
ana in New York City, on the 10th day of October, 1872, and 
duly recorded in the office of the register of conveyances for 
the parish of Orleans on the 30th day of October, 1872, sold 
and transferred the same property, with full warranty under 
the laws of Louisiana, unto the New Orleans, Jackson and 
Great Northern Railroad Company.

“ 10th. That by various transfers made since said date, as set 
forth in the answers filed in this suit, the said property has 
come into the possession of the Chicago, St. Louis and New 
Orleans Railroad Company, who has leased the same to the 
Illinois Central Railroad Company, which said company holds 
said property under said lease.

“ 14th. It is further agreed as a part of this statement of facts 
that the President of the United States on the 25th day of 
December, 1868, issued a general amnesty proclamation, and 
the terms of’said proclamation as found in the Statutes at 
Large of the United States are made part of this statement 
of facts.”

The following is a copy of the special pardon (Document A), 
referred to in the statement of facts, and of the written accept-
ance thereof, to wit:

“Andrew Johnson, President of the United States of Amer-
ica, to all to whom these presents shall come, greeting:

“Whereas A. W. Bosworth, of New Orleans, Louisiana, by 
taking part in the late rebellion against the government of the 
United States, has made himself liable to heavy pains and 
penalties;

And whereas the circumstances of his case render him a 
proper object of executive clemency:

“Now, therefore, be it known that I, Andrew Johnson, Presi-
dent of the United States of America, in consideration of the 
premises, divers other good and sufficient reasons to me there- 
unto moving, do hereby grant to the said A. W. Bosworth a
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full pardon and amnesty for all offences by him committed, 
arising from participation, direct or implied, in the said rebel-
lion, conditioned as follows:

“ 1st. This pardon to be of no effect until the said A. W. 
Bosworth shall take the oath prescribed in the proclamation 
of the President, dated May 29th, 1865.

“ 2nd. To be void and of no effect if the said A. W. Bosworth 
shall hereafter at any time acquire any property whatever in 
slaves or make use of slave labor.

“ 3rd. That the said A. W. Bosworth first pay all costs which 
may have accrued in any proceedings instituted or pending 
against his person or property before the date of the accept-
ance of this warrant.

“ 4th. That the said A. W. Bosworth shall not, by virtue of 
this warrant, claim any property or the proceeds of any prop-
erty that has been sold by the order, judgment or decree of 
a court under the confiscation laws of the United States.

“5th. That the said A. W. Bosworth shall notify the Secre-
tary of State, in writing, that he has received and accepted 
the foregoing pardon.

“ In testimony whereof I have hereunto signed my name and 
caused the seal of the United States to be affixed.

“ Done at the city of Washington this second day of October, 
a .d . 1865, and of the Independence of the United States the 
ninetieth.

“ Andrew  Johnson .

“ By the President: Willi am  H. Sew ard ,
“ [seal ] . Secreta/ry of State”

“ Wash ing ton , D.C., October Sth, 1865.
“ Honorable William H. Seward, Secretary of State.

“ Sir  : I have the honor to acknowledge the receipt of the 
President’s warrant of pardon, bearing date October 2d, 1865, 
and hereby signify my acceptance of the same with all the 
conditions therein specified.

“ I am, sir, your obedient servant,
“A. W. Boswo rth .”
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The proclamation of general amnesty and pardon issued on 
the 25th day of December, 1868, referred to in the last article 
of the statement of facts, is found in volume 15, pp. 711, 712, 
of the Statutes at Large. After referring to several previous 
proclamations, it proceeds as follows, to wit: “And whereas, 
the authority of the Federal government having been rees-
tablished in all the States and Territories within the jurisdic-
tion of the United States, it is believed that such prudential 
reservations and exceptions as at the dates of said several proc-
lamations were deemed necessary and proper may now be 
wisely and justly relinquished, and that a universal amnesty 
and pardon for participation in said rebellion extended to all 
who have borne any part therein will tend to secure perma-
nent peace, order and prosperity throughout the land, and to 
renew and fully restore confidence and fraternal feeling among 
the whole people, and their respect for and attachment to the 
national government, designed by its patriotic founders for the 
general good:—now, therefore, be it known that I, Andrew 
Johnson, President of the United States, by virtue of the 
power and authority in me vested by the Constitution, and 
in the name of the sovereign people of the United States, do 
hereby proclaim and declare unconditionally, and without 
reservation, to all and to every person who directly or indi-
rectly participated in the late insurrection or rebellion, a full 
pardon and amnesty for the offence of treason against the 
United States, or of adhering to their enemies- during the late 
civil war, with restoration of all rights, privileges and im-
munities under the Constitution and the laws which have 
been made in pursuance thereof.”

Mr. Girault Farrar and Mr. Thomas J. Semmes for plain-
tiffs in error. Mr. James Fent/ress was with them on their 
brief.

Mr. Edgar EL. Farra/r (with whom was Mr. Ernest IE 
Eruttschnitt on the brief) for defendants in error.

The whole argument of the plaintiffs in error is a covert 
attack upon the settled jurisprudence of this court, as declared 

vol . cxxxm—7
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in Wallach v. Van Riswick, 92 U. S. 202 ; Chaffraix v. Shiff, 
92 U. S. 214; Semmes v. United States, 91 U. S. 21; Pike v. 
Wassetl, 94 U. S. 711; Wade v. French, 102 U. S. 132 ; Avegno 
v. Schmidt, 113 U. S. 293; and Shields v. Shiff, 124 U. S. 351.

There is a labored attempt made to establish a discrepancy 
between the doctrine of Avegno v. Schmidt and Shields v. Skiff, 
and the doctrine of Wallach v. Van Riswick, Pike v. Was- 
sell, and French v. Wade, and to draw a distinction between 
these latter cases and the case at bar.

It is insisted that this court in Avegno v. Schmidt has held 
that the confiscation proceedings left the fee of the property 
in the confiscatee, or retained it in the United States; conse-
quently, that the pardon of the offender restored him the fee 
if it remained in him after the confiscation proceeding, or 
restored it to him if it remained in the United States.

A mere inspection of these two opinions shows that this 
claim is unfounded.

If this court has decided anything without variance, it has 
decided that the confiscation proceedings absolutely divested 
every right, title and interest which the confiscatee had in 
the property; that it entirely separated his estate from that 
of his heirs, and that it entirely paralyzed his power over the 
property during his life, either to affect it by deed or to devise 
it by will.

In all of those cases the court has refused, and found it un-
necessary, to decide where the fee was after the confiscation.

The common law doctrine that the fee cannot be in abey-
ance, it has positively declared not applicable to the case and 
not material to determine, and that whatever may have been 
the common law doctrine, that doctrine must yield to the 
statute.

In answer to the suggested difficulty that if the ancestor 
was not seized of the property at his death the heir could not 
take it, the court has declared that it was not necessary either 
at common law, or under this statute, that the ancestor should 
be seized in order that the heir might take by inheritance.

In answer to the plea that the pardon and the amnesty proc-
lamation had restored to the confiscatee the power to dispose
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of the property and to bind his heirs by warranty deeds, the 
court has declared, from the above principles, that the pardon 
could not give back the property which had been sold, nor any 
interest in it, either in possession or expectancy.

The whole argument on the other side may be summed up 
in the statement that the pardon for treason restored the fee, 
or the right to control the fee, in property seized, condemned 
and sold as enemy’s property under the laws of war. This is 
the very proposition which the court, for the reasons above 
given, has denied both in the Wallach and in the Semmes 
cases.

There is no argument or suggestion in the plaintiffs’ brief as 
to how the pardon of the claimants’ ancestor for his offences 
against the government could deprive his heirs of the benefit 
secured solely to them by the joint resolution of Congress. 
The confiscation was an accomplished fact, and whatever 
rights grew out of that fact were already vested when the 
pardon was granted.

There would be as much reason to hold that the pardon 
divested the title of the purchaser of the estate for the life of 
the public enemy, who was also a public offender, as to hold 
that it annulled the effect of the joint resolution and divested 
the rights thereby secured ultimately to the heirs on the death 
of their ancestor.

He was entirely disseized by the confiscation of the whole 
estate, and they were authorized to take this whole estate, at 
his death, as his heirs, by descent, although there was no seizin 
in. him at the time of his death. The pardon may have made 
him a “ new man,” but it did not make new facts or destroy 
vested rights. Knote v. United States, 95 U. S. 149, 153 ; Os-
born v. United States, 91 U. S. 474.

Mr . Justic e Bradley , after stating the case as above, 
delivered the opinion of the court.

The principal question raised in the present case is, whether, 
by the effect of the pardon and amnesty granted to A. W. 
Bosworth by the special pardon of October, 1865, and the 
general proclamation of amnesty and pardon of December
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25th, 1868, he was restored to the control and power of dis-
position over the fee simple or naked property in reversion 
expectant upon the determination of the confiscated estate 
in the property in dispute. The question of the effect of 
pardon and amnesty on the^estination of the remaining 
estate of the offenders, still¿s^standing after a confiscation of 
the property during hi^-rimurahlife, has never been settled by 
this court. That thf^%uilty£party had no control over it in 
the absence of sufen parton or amnesty, has been frequently 
decided. Waf^ch in Riswick, 92 U. S. 202; Chaffraix 
v. Skiff, 9^^. S.^l; Pike v. Wassell, 94 U. S. 711; French 
v. Wade, 102 Urfe. 132; and see Avegno n . Schmidt, 113 U. S. 
293; Shields v. Schiff, 124 U. S. 351. But it has been regarded 
as a doubtful question, what became of the fee, or ultimate 
estate, after the confiscation for life. “We are not called 
upon,” said Justice Strong, in Wallach v. Yan Riswick, “to 
determine where the fee dwells during the continuance of the 
interest of a purchaser at a confiscation sale, whether in the 
United States, or in the purchaser, subject to be defeated 
by the death of the offender.” 92 U. S. 212. It has also 
been suggested that the fee remained in the person whose 
estate was confiscated; but without any power in him to dis-
pose of or control it.

Perhaps it is not of much consequence which of these the-
ories, if either of them, is the true one; the important point 
being, that the remnant of the estate, whatever its nature, and 
wherever it went, was never beneficially disposed of, but 
remained (so to speak) in a state of suspended animation. 
Both the common and the civil laws furnish analogies of sus-
pended ownership of estates which may help us to a proper 
conception of that now under consideration. Blackstone says: 
“ Sometimes the fee may be in abeyance, that is (as the word 
signifies) in expectation, remembrance and contemplation of 
law; there being no person in esse in whom it can vest and 
abide; though the law considers it as always potentially exist-
ing, and ready to vest when a proper owner appears. Thus 
in a grant to John for life, and afterwards to the heirs of 
Richard, the inheritance is plainly neither granted to John



ILL. CENTRAL RAILROAD u BOSWORTH. 101

Opinion of the Court.

nor Richard, nor can it vest in the heirs of Richard till his 
death, nam nemo est haeres viventis • it remains, therefore, in 
waiting or abeyance during the life of Richard.” 2 BL Com. 
10L In the civil law, the legal conception is a little different. 
Pothier says1 : “ The dominion of property (or ownership), the 
same as all other rights, as well in re as ad rem, necessarily 
supposes a person in whom the right subsists and to whom it 
belongs. It need not be a natural person ; it may belong to 
corporations or communities, which have only a civil and intel-
lectual existence or personality. When an Owner dies, and 
no one will accept the succession, this dormant succession 
[succession jacente} is considered as being a civil person and as 
the continuation of that of the deceased ; and in this fictitious 
person subsists the dominion or ownership of whatever belonged 
to the deceased, the same as all other active and passive rights 
of the deceased ; hœréditas jacens personæ defuncti locum 
obtinety Droit de Domaine de Propriété, Partie I, c. 1, § 15.

But, as already intimated, it is not necessary to be over 
curious about the intermediate state in which the disembodied 
shade of naked ownership may have wandered during the 
period of its ambiguous existence. It is enough to know that 
it was neither annihilated, nor confiscated, nor appropriated 
to any third party. The owner, as a punishment for his 
offences, was disabled from exercising any acts of ownership 
over it, and no power to exercise such acts was given to any 
other person. At his death, if not before, the period of sus-
pension comes to an end, and the estate revives and devolves

Le domaine de propriété, de même que tous les autres droits, tant in re 
qu’ ad rem, suppose nécessairement une personne dans laquelle cé droit sub-
siste, et à qui il appartienne. Il n’est pas nécessaire que ce soit une 
personne naturelle, telle qiie sont les personnes des particuliers, à qui le 
droit appartienne : ce droit, de même que toutes les autres espèces de droits, 
peut appartenir à des corps et à des communautés, qui n’ont qu’une personne 
civile et intellectuelle. Lors qu’un propriétaire étant mort, personne ne 
veut accepter sa succession, cette succession jacente est considérée comme 
étant une personne civile, et comme la continuation de celle du défunt ; et 
cest dans cette personne fictive que subsiste le domaine de propriété de 
toutes les choses qui appartenaient au défunt, de même que tous les autres 
droits actif s et passif s du défunt: Hæreditas jacens personæ defuncti locum 
obtinet.
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to his heirs at law. In Avegno v. Schmidt, 113 U. S. 293, 
and in Shields v. Schiff, 124 U. S. 351, this court held that the 
heirs of the offender, at his death, take by descent from him 
and not by gift or grant from the government. They are not 
named in the confiscation act, it is true, nor in the joint reso-
lution limiting its operation. The latter merely says, “nor 
shall any punishment or proceedings under said act be so con-
strued as to work a forfeiture of the real estate of the offender, 
beyond his natural life.” The court has construed the effect 
of this language to be, to leave the property free to descend 
to the heirs of the guilty party. Bigelow v. Forrest, 9 Wall. 
339; Wallach v. Van Biswick, 92 U. S. 202, 210. Mr. Justice 
Strong, in the latter case, speaking of the constitutional pro-
vision, that no attainder of treason should work corruption 
of blood or forfeiture, except during the life of the person 
attainted, (which provision was the ground and cause for pass-
ing the joint resolution referred to,) said “No one ever doubted 
that it was a provision introduced for the benefit of the chil-
dren and heirs alone; a declaration that the children should 
not bear the iniquity of the fathers.”

But, although the effect of the law was to hold the estate, 
or nakdd ownership, in a state of suspension for the benefit of 
the heirs, yet they acquired no vested interest in it; for, until 
the death of the ancestor, there is no heir. During his life it 
does not appear who the heirs will be. Heirs apparent have, 
in a special case, been received to intervene for the protection 
of the property from spoliation. Pike v. Wassell, 94 IT. S. 
711. This was allowed from the necessity of the case, arising 
from the fact that the ancestor’s disability prevented him 
from exercising any power over the property for its protec-
tion or otherwise, and no other persons but the heirs apparent 
had even a contingent interest to be protected.

It would seem to follow as a logical consequence from the 
decision in Avegno v. Schmidt and Shields v. Schiff, that after 
the confiscation of the property the naked fee (or the naked 
ownership, as denominated in the civil law), subject, for the 
lifetime of the offender, to the interest or usufruct of the pur-
chaser at the confiscation sale, remained in the offender him'
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self; otherwise, how could his heirs take it from him by inher-
itance ? But, by reason of his disability to dispose of, or touch 
it, or affect it in any manner whatsoever, it remained, as before 
stated, a mere dead estate, or in a condition of suspended 
animation. We think that this is, on the whole, the most 
reasonable view. There is no corruption of blood; the offender 
can transmit by descent; his heirs take from him by descent; 
why, then, is it not most rational to conclude that the dormant 
and suspended fee has continued in him ?

Now, if the disabilities which prevented such person from 
exercising any power over this suspended fee, or naked prop-
erty, be removed by a pardon or amnesty, — so removed as to 
restore him to all his rights, privileges and immunities, as if he 
had never offended, except as to those things which have 
become vested in other persons, — why does it not restore him 
to the control of his property so far as the same has never 
been forfeited, or has never become vested in another person ? 
In our judgment it does restore him to such control. In the 
opinion of the court in the case of Ex parte Garland, 4 Wall. 
333, 380, the effect of a pardon is stated as follows, to wit: 
“A pardon reaches both the punishment prescribed for the 
offence and the guilt of the offender; and, when the pardon 
is full, it releases the punishment and blots out of existence 
the guilt, so that in the eye of the law the offender is as inno-
cent as if he had never committed the offence. If granted 
before conviction, it prevents any of the penalties and dis-
abilities consequent upon conviction from attaching; if granted 
after conviction, it removes the penalties and disabilities, and 
restores him to all his civil rights; it makes him as it were a 
new man, and gives him a new credit and capacity. There is 
only this limitation to its operation: it does not restore offices 
forfeited, or property or interests vested in others in conse-
quence of the conviction and judgment.”

The qualification in the last sentence of this extract, that a 
pardon does not affect vested interests, was exemplified in the 
case of Semmes v. United States, 91 U. S. 21, where a pardon 
was held not to interfere with the right of a purchaser of the 
forfeited estate. The same doctrine had been laid down in
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The Confiscation Cases, 20 Wall. 92, 112, 113. It was dis-
tinctly repeated and explained in Knote v. United States, 95 
U. S. 149. In that case property of the claimant had been 
seized by the authorities of the United States on the ground 
of treason and rebellion; a decree of condemnation and for-
feiture had been passed, the property sold, and the proceeds 
paid into the treasury. The court decided that subsequent 
pardon and amnesty did not have the effect of restoring to 
the offender the right to these proceeds. They had become 
absolutely vested in the United States, and could not be de-
vested by the pardon. The effect of a pardon was so fully 
discussed in that case that an extract from the opinion of the 
court will not be out of place here. The court says: “ A par-
don is an act of grace by which an offender is released from 
the consequences of his offence, so far as such release is prac-
ticable and within control of the pardoning power, or of offi-
cers under its direction. It releases the offender from all 
disabilities imposed by the offence, and restores to him all his 
civil rights. In contemplation of law, it so far blots out the 
offence that afterwards it cannot be imputed to him to pre-
vent the assertion of his legal rights. It gives to him a new 
credit and capacity, and rehabilitates him to that extent in 
his former position. But it does not make amends for the 
past. It affords no relief for what has been suffered by the 
offender in his person by imprisonment, forced labor or other-
wise ; it does not give compensation for what has been done 
or suffered, nor does it impose upon the government any obli-
gation to give it. The offence being established by judicial 
proceedings, that which has been done or suffered while they 
were in force is presumed to have been rightfully done and 
justly suffered, and no satisfaction for it can be required. 
Neither does the pardon affect any rights which have vested 
in others directly by the execution of the judgment for the 
offence, or which have been acquired by others whilst that 
judgment wTas in force. If, for example, by the judgment, a 
sale of the offender’s property has been had, the purchaser 
will hold the property notwithstanding the subsequent par-
don. And if the proceeds of the sale have been paid to a
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party to whom the law has assigned them, they cannot be 
subsequently reached and recovered. by the offender. . . . 
So also if the proceeds have been paid into the treasury, 
the right to them has so far become vested in the United 
States that they can only be secured to the former owner of 
the property through an act of Congress. . . . Where, 
however, property condemned, or its proceeds, have not thus 
vested, but remain under control of the Executive, or of offi-
cers subject to his orders, or are in the custody of the judicial 
tribunals, the property will be restored or its proceeds de-
livered to the original owner, upon his full pardon.”

The last portion of the above extract was justified by the 
decision in the case of Armstrong’s Foundry, 6 Wall. 766, 
where a pardon was received by Armstrong after his foundry 
had been seized, and whilst proceedings were pending for its 
confiscation. He was even allowed to plead the full pardon 
as new matter in this court whilst the case was pending on 
appeal; and the court held, and decided, that this pardon 
relieved him of so much of the penalty as accrued to the 
United States, without any expression of opinion as to the 
rights of the informer.

The citations now made are sufficient to show the true bear-
ing and effect of the pardon granted to Bosworth, and of the 
general proclamation of amnesty as applied to him. The 
property in question had never vested in any person when 
these acts of grace were performed. It had not even been 
forfeited. Nothing but the life interest had been forfeited. 
His power to enjoy or dispose of it was simply suspended 
by his disability as an offender against the government of 
the United States. This disability was a part of his punish-
ment. It seems to be perfectly clear, therefore, in the light 
of the authorities referred to, that when his guilt and the 
punishment therefor were expunged by his pardon this dis-
ability was removed; in being restored to all his rights, privi-
leges and immunities, he was restored to the control of so 
much of his property and estate as had not become vested 
either in the government or in any other person; — especially 
that part or quality of his estate which had never been for-
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feited, namely, the naked residuary ownership of the property, 
subject to the usufruct of the purchaser under the confiscation 
proceedings.

This result, however, does not depend upon the hypothesis 
that the dead fee remained in Bosworth after the confiscation 
proceedings took place; it is equally attained if we suppose 
that the fee was in nubibus, or that it devolved to the gov-
ernment for the benefit of whom it might concern. We are 
not trammelled by any technical rule of the common or the 
eivil law on the subject. The statute and the inferences deriv-
able therefrom make the law that controls it. Regarding the 
substance of things and not their form, the truth is simply 
this: a portion of the estate, limited in time, was forfeited; 
the residue, expectant upon the expiration of that time, re-
mained untouched, undisposed of; out of the owner’s power 
and control, it is true, but not subject to any other person’s 
power or control. It was somewhere, or possibly nowhere. 
But if it had not an actual, it had a potential, existence, ready 
to devolve to the heirs of the owner upon his death, or to be 
revived by any other cause that should call it into renewed 
vitality or enjoyment. The removal of the guilty party’s dis-
abilities, the restoration of all his rights, powers and privileges, 
not absolutely lost or vested in another, was such a cause. 
Those disabilities were all that stood in the way of his con-
trol and disposition of the naked ownership of the property. 
Being removed, it necessarily follows that he was restored to 
that control and power of disposition.

It follows from these views, that the act of sale executed by 
A: W. Bosworth and his wife in September, 1871, was effectual 
to transfer and convey the property in dispute, and that the 
judgment of the Circuit Court in favor of the plaintiffs below 
(the defendants in error) was erroneous. That judgment is, 
therefore,

Reversed and the cause remanded, with instructions to enter 
judgment for the defendants below, the now plaintiffs in 
error.

Mr . Justic e Blatchford  did not sit in this case, or take any 
part in its decision.
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COLE v. CUNNINGHAM.
ERROR TO THE SUPREME JUDICIAL COURT OF fHE STATE OF 

MASSACHUSETTS.

No. 74. Submitted November 6, 1889. — Decided January 20, 1890.

The Constitution of the United States, in proper cases, permits equity 
courts of one State to control persons within their jurisdiction from 
prosecuting suits in another State.

It is no violation of that provision of the Constitution of the United States 
which requires that full faith and credit shall be given in each State to 
the judicial proceedings of every other State, if a court in one State, (in 
which proceedings have been begun, under a general insolvent law of the 
State, to distribute the estate of an insolvent debtor among his creditors,) 
enjoins a creditor of the insolvent, (who is a citizen of the same State, 
and subject to the jurisdiction of the court,) from proceeding to judgment 
and execution in a suit against the insolvent in another State, begun by 
an attachment of his property there, after knowledge of his embarrass-
ment and actual insolvency, which property the insolvent law of the 
State of the debtor’s residence requires him to convey to his assignee in 
insolvency, for distribution with his other assets — there being nothing 
in the law or policy of the state in which the attachment is made, opposed 
to those of the State of the creditor and of the insolvent debtor.

The  case, as stated by the court, was as follows:

Daniel C. Bird, a citizen and inhabitant of Massachusetts, 
unable to meet his bills at maturity, suspended payment March 
2,1885, being at the time indebted to Butler, Hayden & Co., 
a copartnership composed of Charles S. Butler and N. F. T. 
Hayden, citizens and residents of Massachusetts, doing business 
in that State. On the night of the 4th or 5th of March, 1885, 
Butler, Hayden & Co. were informed by Bird that he had 
stopped payment, and that the firm of Aaron Claflin & Co., of 
New York, were indebted to him in a considerable sum for 
goods consigned by him to that firm to be sold on his account, 
and upon which Claflin & Co. had made advances but not to 
their full value. March 6th, Butler, Hayden & Co. executed 
an assignment of their claims against Bird to one Fay er weather, 
a resident of the State of New York, which assignment was 
made without consideration, and without previous communi-
cation with Fayerweather. March 11th and March 25th two
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actions were commenced in New York in the name of Fayer- 
weather on the claims of Butler, Hayden & Co. against Bird 
as defendant, and the firm of Claflin & Co. were summoned 
as garnishees. March 13, 1885, a meeting of Bird’s creditors 
was held, and a committee appointed to investigate his affairs 
and make a report. On the 20th of March a second meeting 
of Bird’s creditors was held, at which a report was submitted 
by the committee. April 23, 1885, a proposal for composition 
under the statutes of Massachusetts in that behalf was filed by 
Bird, returnable May 4th. May 20th, the composition pro-
posal having been withdrawn, regular proceedings in insolvency 
were continued therein, and June 1,1885, Richard Cunningham 
and Henry Tolman, Jr., were duly appointed assignees in 
insolvency of the estate of said Bird by the court of insolvency 
for the county of Plymouth, Massachusetts. Hayden, of 
Butler, Hayden & Co., was present at one of these creditors’ 
meetings. The suits in New York were brought in a court of 
competent jurisdiction, and the attachments and proceedings 
were regular and in conformity with the laws of New York; 
they are still pending, and no judgment has yet been obtained 
therein.

On the 19th of June the assignees in insolvency brought a 
bill in equity in the Supreme Judicial Court for the county of 
Suffolk, in the State of Massachusetts, against Butler and 
Hayden, copartners as Butler, Hayden & Co., praying that 
Butler, Hayden & Co., their agents, servants, attorneys, and 
solicitors, might be enjoined and restrained from proceeding 
to further continue the suits against Bird, begun by them in 
the name of Fayerweather, and from attempting to collect by 
suit or otherwise, in the name of Fayerweather or any other 
person, for their own benefit, from Claflin & Co., any money 
or other thing on account of the claim against Bird ; that they 
be ordered to refrain from further prosecuting the suits in 
New York, in which Claflin & Co. were summoned as gar-
nishees ; or that they be ordered to transfer to the assignees all 
their right, title and interest by, or under, or on account of 
their claim pretended to have been assigned to Fayerweather, 
so that the assignees may have, as the effect of said order, full
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right to receive all money due from Claflin & Co. without any 
hindrance or interference upon the part of Butler, Hayden & 
Co. therewith ; and a prayer for general relief.

Butler, Hayden & Co. answered the bill, denying any knowl-
edge of Bird’s insolvency, and claiming that the assignment to 
Fayerweather was made in good faith, and that the rights of 
Fayerweather, as. a citizen of New York, under said assign-
ment cannot be in any way affected by the insolvency of 
Bird; and afterwards amended the answer, and claimed that 
even if the assignment to Fayerweather was invalid, the 
attachment proceedings in New York were regular, and gave 
a valid lien on the property attached; and that, by the Con-
stitution of the United States, the rights and interests gained 
by the attachments in New York cannot be taken away by 
the courts of Massachusetts without violating the provision 
that full faith and credit must be given in each State to the 
judicial proceedings of every other State.

The case was heard by a single judge upon certain agreed 
facts and additional evidence, and reserved by him for the 
consideration of the full court. It was stipulated “ that either 
party may refer to the statutes of the United States, the stat-
utes of the State of New York, and the several decisions of 
the State of New York, with the same effect as if the same 
were regularly introduced in evidence.” The Supreme Judi-
cial Court found, in addition to the matters hereinbefore 
stated, that it was fairly proven from the evidence “ that the 
defendants, with full knowledge that Bird was insolvent, an-
ticipating that there might be proceedings in insolvency in this 
State, and intending to secure to themselves, to the exclusion 
of other creditors, the avails of the debt owing to Bird by 
Claflin & Co., made the transfer of their claims to Fayer-
weather, and that the suits in New York now carried on in 
bis name are subject to their control and conducted for their 
benefit. The attachments made in New York by process of 
garnishment are to be treated, so far as the defendants are 
concerned, as made by them.” The court concluded its opin-
ion, which is certified as a part of this record, and is reported 
in 142 Mass. 47, thus:
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“ In the case at bar it is true that the defendants had made 
their attachment through Payer weather in New York before 
there had been an assignment in insolvency in this State actually 
executed, but this was done with full knowledge on their part 
that the debtor, Bird, was embarrassed and had suspended 
payment, and necessarily with intent to avoid the effect of the 
assignment, so far as the property attached was concerned. 
As residents of this State, they cannot be allowed to this ex-
tent to defeat the operation of the assignment, and thus to 
obtain a preference over other creditors resident here. They 
are within the limits of the jurisdiction of this court, and 
amenable to its process, and should be enjoined from prose-
cuting a suit the effect of which, if successful, will be to work 
a wrong and injury to other residents of the State.”

The court thereupon entered a decree for the injunction 
prayed for, and Butler, Hayden & Co. sued out a writ of error 
from this court.

Mr. Henry D. Hyde and Mr. M. F. Dickinson, Jr., (with 
whom was Mr. Hollis R. Bailey on the briefs,) for plaintiffs in 
error, cited : Christmas v. Russell, 5 Wall. 290, 300 ; Green v. 
Van Buskirk, 7 Wall. 139, 145 ; Warner v. Jaffrey, 96 N. Y. 

248, 259; Sartwell v. Field, 68 N. Y. 341; Dunlop v. Pat-
terson Fire Ins. Co., 74 N. Y. 145 ; Anthony v. Wood, 29 
Hun, 239 ; McGinn v. Ross, 11 Abb. Pr. (N. S.) 20 ; Hibernian 
Nat. Bank v. Lacombe, 84 N. Y. 367, 385 ; Jenks n . Ludden, 
34 Minnesota, 486 ; Kidder v. Tufts, 48 N. H. 121,126 ; Paine 
v. Lester, 44 Connecticut, 196, 204; Rhawn n . Pearce, 110 
Illinois, 350 ; Kelly n . Crapo, 45 N. Y. 86 ; Fuller v. CadweU, 
6 Allen, 503; Crapo v. Kelly, 16 Wall. 610; Hervey v. R. 7. 
Locomotive Works, 93 U. S. 664 ; Taylor v. Carryl, 20 How. 
583; Cooper v. Reynolds, 10 Wall. 308; Pennoyer v. Neff, 
95 IT. S. 714 ; Whipple v. Robbins, 97 Mass. 107 ; Ä C- $$ 
Am. Dec. 64 ; American Bank v. Rollins, 99 Mass. 313, 
Garity v. Gigie, 130 Mass. 184; Wallace v. McConnell, 13 
Pet. 136, 151 ; Nicoll v. Spowers, 105 N. Y. 1 ; Keller v. 
Paine, 107 N. Y. 83, 90 ; Bicknell v. Field, 8 Paige, 440 ; 
Ha/rris n . Pullman, 84 Illinois, 20 ; Dehon v. Foster, 4 Allen,.



COLE v. CUNNINGHAM. Ill

Opinion of the Court.

545; Dehon v. Foster, 1 Allen, 57; Lawrence n . BatcheUer,. 
131 Mass. 504.

Mr. Eugene EL. Johnson, for defendants in error, cited: Dehon 
v. Foster, 4 Allen, 545; Keyser v. Rice, 47 Maryland, 203 
Quidnick Co. v. Chaffee, 13 R. I. 367; Snook v. Snetzer, 25 
Ohio St. 516; Vermont & Canada Railroad v. Vermont Cen-
tral Railroad, 46 Vermont, 792, 797; Great Falls Manfg. Co. 
v. Worster, 23 N. H. 462; Bushby v. Munday, 5 Madd. 297,. 
307; Beckford v. Kemble, 1 Sim. & Stu. 7; Attwood v. Banks, 
2 Beavan, 192; Hill v. Turner, 1 Atk. 515 ; Glascott v. Lang, 
3 Myl. & Cr. 451; Hope v. Carnegie, L. R. 1 Ch. 320; Ex 
parte Tait, L. R. 13 Eq. 311; In re Chapma/n, L. R. 15 Eq. 
75; Sartwell v. Field, 66 N. Y. 341; Massie v. Watts, 6 Cranch, 
148; Phelps v. McDonald, 99 U. S. 298; Corbett v. Nutt, 10- 
Wall. 464; Penn v. Lord Baltimore, 1 Ves. Sen. 444; Wat-
kins v. Holman, 16 Pet. 25.

Mr . Chie f  Jus tice  Fuller  delivered the opinion of the court.

The question to be determined is, whether a decree of the 
Supreme Judicial Court of Massachusetts, restraining citizens- 
of that commonwealth from the prosecution of attachment 
suits in New York, brought by them for the purpose of evading- 
the laws of their domicil, should be reversed upon the ground 
that such judicial action in Massachusetts was in violation of 
Article 4, sections 1 and 2 of the Constitution of the United 
States, which read as follows:

“ Seo . 1. Full faith and credit shall be given in each State 
to the public acts, records and judicial proceedings of every 
other State. And the Congress may by general laws prescribe 
the manner in which such acts, records and proceedings shall 
be proved, and the effect thereof.

“ Sec . 2. The citizens of each State shall be entitled to all 
privileges and immunities of citizens in the several States.”

The act of May 26, 1790, 1 Stat. 122, now embodied in 
§ 905 of the Revised Statutes, after providing the mode of 
authenticating the acts, records and judicial proceedings of the- 
States, declares:
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“And the said records, and judicial proceedings authenti-
cated as aforesaid, shall have such faith and credit given to 
them in every court within the United States, as they have by 
law or usage in the courts of the State from whence the said 
records are or shall be taken.”

This does not prevent an inquiry into the jurisdiction of the 
court, in which a judgment is rendered, to pronounce the 
judgment, nor into the right of the State to exercise authority 
over the parties or the subject matter, nor whether the judg-
ment is founded in, and impeachable for, a manifest fraud. 
The Constitution did not mean to confer any new power on 
the States, but simply to regulate the effect of their acknowl-
edged jurisdiction over persons and things within their terri-
tory. It did not make the judgments of the States domestic 
judgments to all intents and purposes, but only gave a general 
validity, faith and credit to them as evidence. No execution 
can be issued upon such judgments without a new suit in the 
tribunals of other States, and they enjoy, not the right of 
priority or privilege or lien which they have in the State 
where they are pronounced, but that only which the lex fori 
gives to them by its own laws, in their character of foreign 
judgments. McElmoyle v. Cohen, 13 Pet. 312, 328, 329; 
D'Arcy v. Ketchum, 11 How. 165; Thompson n . Whitman, 
18 Wall. 457; Pennoy er v. Neff, 95 U. S. 714; Wisconsin v. 
Pelican Ins. Co., 127 U. S. 265, 292; Christ/mas n . Russell, 
5 Wall. 290; Story, Constitution, §§ 1303 et sep ; and Story, 
Conflict of Laws, § 609. And other judicial proceedings can 
rest on no higher ground.

These well-settled principles find pertinent illustration in the 
decisions of the highest tribunal of the State of New York, to 
one of which we refer, as the contention is that the decree 
under review was in some way an unconstitutional invasion 
of the jurisdiction of that State.

In Robson v. Pearce, 12 N. Y. (2 Kernan) 156, the plaintiff 
in a judgment, recovered in New York, brought an action 
upon it in the Superior Court of Connecticut, whereupon the 
defendant in the judgment filed a bill against the plaintiff on 
the equity side of the same court, alleging that the judgment
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was procured by fraud, and praying relief. The plaintiff in 
the judgment appeared in and litigated the equity suit, and 
the court adjudged that the allegations of fraud in obtaining 
the judgment were true, and enjoined him from prosecuting an 
action upon it. He assigned the judgment, and it was held 
in a suit in New York, brought thereon by the assignee, that 
a duly authenticated copy of the record of the decree in the 
Connecticut Court was conclusive evidence that the judgment 
was obtained by fraud.

The Court of Appeals held that while a judgment rendered 
by a court of competent jurisdiction could not be impeached 
collaterally for error or irregularity, yet it could be attacked 
upon the ground of want of jurisdiction, or of fraud or impo-
sition ; that the right of the plaintiff in the judgment was a 
personal right, and followed his person; that when the courts 
of Connecticut obtained jurisdiction of his person by the due 
service of process within the State, these courts had full power 
to pronounce upon the rights of the parties in respect to the 
judgment, and to decree concerning it; that the jurisdiction of 
a court of equity anywhere, to restrain suit upon a judgment 
at law, upon sufficient grounds, was one of the firmly estab-
lished parts of the authority of courts of equity; and that it 
could not be held that a court of equity in one State had no 
jurisdiction to restrain such a suit upon a judgment of a court 
of law of another State. If the objection to so doing was 
founded upon an assumed violation of the comity existing 
between the several States of the United States, that did not 
reach to the jurisdiction of the court, a rule of comity being 
a self-imposed restraint upon an authority actually possessed; 
and as to the objection that the Constitution of the United 
States and the laws made in pursuance of it inhibited the 
action of the Connecticut courts, this could not prevail, since 
full faith and credit are given to the judgment of a state court, 
when in the courts of another State it receives the same faith 
and credit to which it was entitled in the State where it was 
pronounced. Pearce v. Olney, 20 Connecticut, 544; Engel v. 

c ^wman, 40 Georgia, 206; Cage v. Cassidy, 23 How. 109.
be intention of section 2 of Article 4 was to confer on the 
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citizens of the several States a general citizenship, and to com-
municate all the privileges and immunities which the citizens 
of the same State would be entitled to under the like circum-
stances, and this includes the right to institute actions. The 
fact of the citizenship of Butler and Hayden did not affect 
their privilege to sue in New York and have the full use and 
benefit of the courts of that State in the assertion of their legal 
rights; but as that fact might affect the right of action as be-
tween them and the citizens of their own State, the courts of 
New York might have held that its existence put an end to 
the seizure of their debtor’s property by Butler, Hayden & Co. 
in New York. If, however, those courts declined to take that 
view, it would not follow that the courts of Massachusetts 
violated any privilege or immunity of Massachusetts’s own 
citizens in exercising their undoubted jurisdiction over them.

Discharges under state insolvent laws exemplify the prin-
ciple. Where the effect of the insolvent law is to relieve the 
debtor from liability on his contracts, such discharge, if the 
creditor and debtor have a common domicil, or the creditor, 
though non-resident, has voluntarily become a party to the 
proceedings, avails the defendant in all courts and places.

It was decided in Sturges v. Crowninshield, 4 Wheat. 122, 
that state legislatures have authority to pass a bankrupt or 
insolvent law, provided there be no act of Congress in force 
establishing a uniform system of bankruptcy, conflicting with 
such laws; and provided the law itself be so framed that it 
does not impair the obligation of contracts. Eight years 
later, in Ogden v. Saunders, 12 Wheat. 213, the court held 
that the power of Congress to establish uniform laws on the 
subject bf bankruptcies throughout the United States did not 
exclude the right of the States to legislate on the same sub-
ject, except when the power had actually been, exercised by 
Congress, and the state laws conflicted with those of Congress; 
that a bankrupt or insolvent law of any State which discharged 
both the person of the debtor and his future acquisitions of 
property was not a law impairing the obligation of contracts, 
so far as respected debts contracted subsequent to the passage 
of the law; that a certificate of discharge under such law
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could not be pleaded in bar of an action brought by a citizen 
of another State in the courts of the United States, or of any 
other State than that where the discharge was obtained. The 
insolvent law could have no extra-territorial operation, and 
the tribunal administering it would have no jurisdiction over 
citizens of other States. But this objection would not lie 
where such citizens had become parties to the proceedings. 
Hence in ClayN. Smith, 3 Pet. 411, it was held, where a citi-
zen of Kentucky sued a citizen of Louisiana, and the defend-
ant pleaded his discharge by the bankrupt law of Louisiana, 
that the plaintiff, who had received a dividend on his debt 
declared by the assignees of the defendant in Louisiana, had 
voluntarily made himself a party to those proceedings, aban-
doned his extra-territorial immunity from the bankrupt law of 
Louisiana, and was bound by that law to the same extent to 
which the citizens of Louisiana were bound. And it may be 
considered as settled that state insolvent laws are not only 
binding upon such persons as were citizens of the State at the 
time the debt was contracted, but also upon foreign creditors 
if they make themselves parties to proceedings under these 
insolvent laws, by accepting dividends, becoming petitioning 
creditors, or in some other way appearing and assenting to the 
jurisdiction. Baldwin v. Hale, 1 Wall. 223 ; Gilman v. Lock-
wood, 4 Wall. 409.

In New York an attachment is obtained on application to a 
judge of the Supreme Court, or a county judge, affidavit being 
made as to the validity of the claim and the grounds of the 
attachment, and a bond furnished with sufficient sureties. The 
judge in his discretion makes an order that a warrant of attach-
ment be granted. The warrant is directed to the sheriff, and 
is subscribed by the judge, and requires the sheriff to attach 
and safely keep so. much of the property as will satisfy the 
plaintiff’s demand, with costs and expenses. This is served by 
the sheriff taking the property into his actual custody, or, in 
the case of a demand trusteed, by leaving a copy with the 
trustee or garnishee. The sheriff, under the direction of the 
court, must collect any debt or chose in action attached by him, 
and, if necessary, may bring an action in his own name, or in
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that of the defendant, against the garnishee. Code of Civil 
Procedure, Title 3, 1 Bliss’s New York Annotated Code, 545 
et seq.

An attachment is in the nature of, but not, strictly speaking, 
a proceeding in rem, since that only is a proceeding in rem in 
which the process is to be served on the thing itself. If, in an at-
tachment suit “ the defendant appears, the cause becomes mainly 
a suit in personam, with the added incident, that the property 
attached remains liable, under the control of the court, to 
answer any demand which may be established against the 
defendant by the final judgment of the court. But, if there 
is no appearance of the defendant, and no service of process 
on him, the case becomes, in its essential nature, a proceeding 
in rem, the only effect of which is to subject the property 
attached to the payment of the demand which the court may 
find to be due to the plaintiff.” Cooper v. Reynolds, 10 Wall. 
308, 318. The lien is inchoate, and the property attached held 
to await the result of the suit. If a judgment for the plain-
tiff is obtained, the lien becomes perfected and the property 
is applied to satisfy the judgment. If plaintiff fails in his 
action, the lien falls with it. And he may so fail by reason of 
the discharge of the defendant in insolvency, when he is a 
citizen of the same State, or has made himself a party to the 
proceedings in insolvency, or by the action of other courts of 
the State where the suit is pending, or elsewhere, if jurisdiction 
in personam be obtained. So that, after all, the inquiry is, 
whether, in a proper case, the equity courts of one State can 
control persons within their jurisdiction from the prosecution 
of suits in another. If they can, in accordance with the prin-
ciples of equity jurisprudence and practice, no reason is per-
ceived for contending that the Constitution of the United 
States prescribes any different rule. And the determination 
of what is a proper case for equity interposition would seem 
to be reposed in the court whose authority is invoked, though 
some remarks in that regard may not improperly be made.

The jurisdiction of the English Court of Chancery to restrain 
persons within its territorial limits and under its jurisdiction 
from doing anything abroad, whether the thing forbidden be
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a conveyance or other act, in pais, or the institution or the 
prosecution of an action in a foreign court, is well settled.

In Penn n . Lord Baltimore, 1 Ves. Sen. 444, Lord Hard- 
wicke recognized the principle that equity, as it acts primarily 
in personam and not merely in rem, may, where a person 
against whom relief is sought is within the jurisdiction, make 
a decree, upon the ground of a contract, or any equity subsisting 
between the parties, respecting property situated out of the 
jurisdiction. 2 Lead. Cas. in Eq., (4th American edition,) 1806, 
and cases.

In McIntosh v. Oglivie, 4 T. R. 193, n.; 8. C. 3 Swanston, 365, 
n.; A C. 1 Dick. Ch. 119; Lord Hardwicke lays down the same 
doctrine as to restraining prosecution of suit. This case bears 
so close an analogy to that at bar that we give it in full, as 
follows, as reported in 4 T. R.:

“ The plaintiff was the assignee of a bankrupt, the defendant 
a creditor, who before the bankruptcy went into Scotland and 
made arrestments on debts due to the bankrupt from persons 
there. Upon an affidavit of the defendant’s having got this, 
money into his hands, a ne exeat was granted; and a motion 
was now made on the behalf of the defendant to discharge it, 
upon a supposition that he had a right to the goods as cred-
itor by his arrestments.

“ The Lord Chancellor asked whether he had sentence before 
the bankruptcy ; and, being answered in the negative, he said, 
‘ Then it is like a foreign attachment, by which this court will 
not suffer a creditor to gain priority, if no sentence were pro-
nounced before the bankruptcy. I cannot grant a prohibition 
to the Court of Sessions ; but I will certainly make an order 
on the party here to restrain him from getting a priority, and 
evading the laws of bankruptcy here. If the gentleman were 
not going abroad, I would do nothing; but as he is, I will not 
discharge the writ without his giving security to abide the 
event of the cause.’ ”

Penn v. Lord Baltimore is cited with approval by Chief 
Justice Marshall in Massie n . Watts, 6 Cranch, 148, where a 
suit was instituted in the Circuit Court of Kentucky to compel 
the conveyance by the defendant of the legal title of land
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in Ohio, on the ground that he had notice, when it was pur-
chased, of the prior equity of the complainant. The defence 
was that the land was beyond the jurisdiction of the court 
and within the State of Ohio. This defence was overruled by 
the court below, and its decision affirmed by this court. 
“This court is of opinion,” said the Chief Justice, “that in 
a case of fraud, of trust, or of contract, the jurisdiction of a 
court of chancery is sustainable wherever the person be found, 
although lands not within the jurisdiction of that court may 
be affected by the decree.” p. 160.

And in Pennoyer v. Neff, 95 U. S. 714, 723,'it is said in 
the opinion of the court by Mr. Justice Field: “The State, 
through its tribunals, may compel persons domiciled within its 
limits to execute, in pursuance of their contracts respecting 
property elsewhere situated, instruments in such form and 
with such solemnities as to transfer the title, so far as such 
formalities can be complied with; and the exercise of this 
jurisdiction in no manner interferes with the supreme control 
over the property by the State within which it is situated. 
Penn n . Lord Baltimore, 1 Ves. Sen. 444; Massie v. Watts, 
6 Cranch, 148; Watkins v. Holman, 16 Pet. 25; Corbett n . 
Nutt, 10 Wall. 464.”

In Lord Portarlington v. Soulby, 3 My Ine & K. 104,106, Lord 
Chancellor Brougham reviews the history of the jurisdiction 
to restrain parties from commencing or prosecuting actions in 
foreign countries, and concludes : “ Nothing can be more un-
founded than the doubts of the jurisdiction. That is grounded, 
like all other jurisdiction of the court, not upon any pretension 
to the exercise of judicial and administrative rights abroad, 
but on the circumstance of the person of the party, on whom 
this order is made, being within the power of the court.” Lari 
of Oxford's Case, 1 Ch. Rep. 1; & C. 2 Lead. Cas. in Eq. 1316.

Mr. Justice Story states the principle thus :
“ But, although the courts of one country have no author-

ity to stay proceedings in the courts of another, they have an 
undoubted authority to control all persons and things within 
their own territorial limits. When, therefore, both parties to 
a suit in a foreign country are resident within the territorial
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limits of another country, the courts of equity in the latter 
may act in personam upon those parties, and direct them, by 
injunction, to proceed no further in such suit. In such a case, 
these courts act upon acknowledged principles of public law 
in regard to jurisdiction. They do not pretend to direct or 
control the foreign court, but, without regard to the situation 
of the subject matter of the dispute, they consider the equities 
between the parties, and decree in personam according to 
those equities; and enforce obedience to their decrees by 
process in personam. . . . It is now held that whenever 
the parties are resident within a country, the courts of that 
country have full authority to act upon them personally with 
respect to the subject of suits in a foreign country, as the ends 
of justice may require ; and, with that view, to order them to 
take, or to omit to take, any steps and proceedings in any other 
court of justice, whether in the same country, or in any for-
eign country.” Story Eq. Jur. §§ 899, 900.

In Phelps v. McDonald, 99 U. S. 298, 308, Mr. Justice 
Swayne uses this language:

“ Where the necessary parties are before a court of equity, 
it is immaterial that the res of the controversy, whether it be 
real or personal property, is beyond the territorial jurisdiction 
of the tribunal. It has the power to compel the defendant to 
do all things necessary, according to the lex loci rei sitœ, 
which he could do voluntarily, to give full effect to the decree 
against him. Without regard to the situation of the subject 
matter, such courts consider the equities between the parties, 
and decree in personam according to those equities, and en-
force obedience to their decrees by process in personam?

Such is undoubtedly the result of the clear weight of au-
thority, and the rule has been often applied by the courts of 
the domicil against the attempts of some of its citizens to 
defeat the operation of its laws to thé wrong and injury of 
others.

Thus it was held by the Supreme Court of Ohio in Snook 
v. Snetzer, 25 Ohio St. 516, that where the statutes of that 
State exempted the earnings for personal service of a debtor, 
who was the head of a family and a citizen of the State, the



120 OCTOBER TERM, 1889.

Opinion of the Court.

Ohio courts had authority to restrain a citizen of the county 
in which the equity action was commenced, from proceeding 
in another State to attach the earnings of such head of a 
family, with a view to evade the exemption laws of Ohio, and 
to prevent him from availing himself of the benefit of such law.

To the same effect is Keyser v. Rice, 47 Maryland, 203. 
The Court of Appeals of Maryland declared the power of the 
State to compel its own citizens to respect its laws, even be-
yond its own territorial limits, to be supported by the great 
preponderance of precedent and authority ; and sustained an 
injunction to restrain the further prosecution in another State 
of an attachment, by which the defendant sought to recover 
wages due the complainant in Maryland and there exempt 
from attachment.

So in Burlington and Missouri Railroad v. Thompson, 31 
Kansas, 180, though it was held that a foreign corporation do-
ing business in Kansas might be garnisheed for a debt due to a 
non-resident employé, contracted outside of the State, and ex-
empt from garnishment in the State where the defendant and 
garnishee resided, yet it was conceded by Judge Brewer, in 
delivering the opinion, “ that in the courts of a State any citi-
zen of that State may be enjoined from resorting to the courts 
of any other State for the purpose of evading the exemption 
laws of his own State ; ” and this was so decided in Zimmerman 
v. Franke, 34 Kansas, 650.

In Wilson v. Joseph, 107 Indiana, 490, the Supreme Court of 
Indiana ruled that an injunction would lie to restrain a resident 
of Indiana from prosecuting an attachment proceeding against 
another resident in the courts of another State, in violation of 
a statute which made it an offence to send a claim against a 
debtor out of the State for collection, in order to evade the ex-
emption law. And see Chaffee v. Quidnick Company, 13 R. I. 
442, 449 ; Great Falls Manufacturing Co. n . Worster, 23 N. H. 
(3 Foster) 462; Pickett v. Ferguson, 45 Arkansas, 177.

The rule is not otherwise in New York. It is true that in 
Mead n . Merritt, 2 Paige, 402, 404, the chancellor said : “lam 
not aware that any court of equity in the Union has deliber-
ately decided that it will exercise the power, by process of m-
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junction, of restraining proceedings which have been previously 
commenced in the courts of another State.” And the reason 
urged against the exercise of the power was that if the courts 
of one State should see fit to enjoin proceedings in another, 
the latter might retaliate in like manner in enjoining proceed-
ings in the first, and thus give rise to an endless conflict of 
jurisdiction. But this reasoning has not commended itself to 
the judicial mind, for the injunction is not directed to the 
courts of the other State, but simply to the parties litigant, 
and although the power should be exercised with care, and 
with a just regard to the comity which ought to prevail among 
coordinate sovereignties, yet its existence cannot at this day be 
denied.

In Vail v. Knapp, 49 Barb. 299, 305, an injunction was con-
tinued against citizens of New York, plaintiffs in attachment 
suits in Vermont, upon the ground that they were proceeding 
in Vermont in evasion of the laws of New York; and the 
court points out that, though as a general rule the courts of 
New York decline to interfere by injunction to restrain its 
citizens from proceeding in an action which has been com-
menced in a sister State, citing Mead v. Merritt, 2 Paige, 
402; Burgess v. Smith, 2 Barb. Ch. 276, and other cases, yet 
“ there are exceptions to this rule, and when a case is presented, 
fairly constitutihg such exception, extreme delicacy should not 
deter the court from controlling the conduct of a party within 
its jurisdiction to prevent oppression or fraud. No rule of 
comity or policy forbids it.”

The same result was announced in Dinsmore v. Neresheimer, 
32 Hun, 204, where the Supreme Court of New York held 
that an express company could maintain an action in New 
York to restrain the defendant, a resident of the State of New 
York, from prosecuting actions against the company in the 
District of Columbia, brought to avoid a decision of the Court 
of Appeals of New York, differing from the rule upon the 
same subject in the District of Columbia.

In Erie Railway Co. v. Ramsey, 45 N. Y. 637, the Court of 
Appeals, speaking through Folger, J., treats the general ques-
tion as not admitting of doubt.
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At the time of these proceedings, as for many years before, 
the Commonwealth of Massachusetts had an elaborate system 
of insolvent laws, designed to secure the equal distribution of 
the property of its debtors among their creditors. Under 
these insolvent laws all preferences were avoided, and all 
attachments in favor of particular creditors dissolved. The 
transfer of the debtor’s property to his assignees in insolvency 
extended to all his property and assets, wherever situated. 
This was expressly provided as to such as might be outside of 
the State. By one of the sections of the chapter of the Public 
Statutes of Massachusetts treating of this subject, the debtor 
was required to do all acts necessary to give the assignees 
power to “demand, recover and receive all the estate and 
effects so assigned, especially any part thereof which is without 
this State.” Mass. Pub. Stat. 1882, c. 157, § 74. Whenever 
the debtor had made, to the satisfaction of the judge in insol-
vency, a full transfer and delivery of all his estate, and con-
formed to the directions and requirements of the law, he was 
entitled to be absolutely and wholly discharged from his debts, 
with certain exceptions; but it was provided that a discharge 
should not be granted to a debtor whose assets did not pay 
fifty per cent of the claims proved against his estate, unless 
upon the assent in writing of a majority in number and value 
of his creditors who had proved their claims. §§ 80, 86.

Nothing can be plainer, than that the act of Butler, Hayden 
& Co. in causing the property of the insolvent debtors to be 
attached in a foreign jurisdiction, tended directly to defeat 
the operation of the insolvent law in its most essential features, 
and it is not easy to understand why such acts could not be 
restrained, within the practice to which we have referred.

But for the attachment suits the assignees in insolvency could 
have collected the claim of Bird against Claflin & Co., but 
could not have intervened in those suits and asked of the courts 
of New York the enforcement of their title. The rule in that 
State is, that by the comity of nations, the statutory title of 
foreign assignees in bankruptcy is recognized and enforced when 
it can be done without injustice to the citizens of the State, 
and without prejudice to creditors pursuing their remedies
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under the New York statutes, provided also that such title is 
not in conflict with the laws or public policy of the State, and 
that the foreign court had jurisdiction of the bankrupt. In re 
Waite, 99 N. Y. 433.

Under such a rule it is evident that the remedy of the as-
signees was in equity and in the courts of their domicil.

This is the conclusion reached in Kidder v. Tufts, 48 N. H. 
121, 126, referred to by counsel for appellant. That was a 
case where citizens of Massachusetts commenced in New 
Hampshire an attachment against certain other citizens of 
the former State; proceedings in insolvency against the de-
fendants were afterwards instituted in Massachusetts; and, 
subsequently to this, certain New Hampshire creditors attached 
the same property and then moved for a continuance to await 
the proceedings in insolvency, for the purpose of pleading the 
insolvent’s discharge in bar of the first attachment. But the 
court denied the motion, holding that the Massachusetts credi-
tors had availed themselves of their strict legal rights as 
established and allowed by the statute law of New Hampshire, 
and, for the purpose of an attachment, might properly be con-
sidered subjects of that state government; but the court 
added : “ If the subsequent attaching creditors have a remedy, 
and can in any way prevent the plaintiffs from obtaining a 
preference, their appeal should be made, as creditors of the 
defendants, to the Massachusetts courts, which may exercise 
their jurisdiction over their own citizens if they have violated 
any of their laws by their experiment here.” Hibernia Kat. 
Bank v. Lacombe, 84 N. Y. 367, 386.

So in the case of Paine v. Lester, 44 Connecticut, 196, 
where a citizen of Rhode Island attached in Connecticut a 
debt due from a citizen of Connecticut to a corporation of 
Pennsylvania, which had made an assignment for the benefit 
of creditors, the lien of the attachment was held valid against 
the claim of the trustee in the assignment, because the right 
of the trustee in insolvency in Connecticut rested only on the 
comity which the court there could exercise or refuse to exer-
cise at its discretion, while the plaintiff had a legal right, under 
the laws of Connecticut, to prosecute his suit.
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In Rhawn v. Pearce, 110 Illinois, 350, the Supreme Court 
of Illinois declined to recognize at law the insolvent laws of 
Pennsylvania, by giving effect to a statutory assignment in 
that State, even as against an attaching creditor of the same 
State with the debtor. But the same tribunal found no diffi-
culty in holding, in Sercomb v. Catlin, 128 Illinois, 556, that 
the courts of Illinois, on the application of a receiver appointed 
by them, could enjoin a person within the jurisdiction of the 
court from interfering in respect to property belonging to an 
insolvent copartnership for which the receiver had been ap-
pointed, although that property was outside of the jurisdic-
tion, and Chaffee v. Quidnick Co., 13 R. I. 442; Dehon v. 
Foster, 4 Allen, 545 ; and Vermont & Canada Railroad Co. 
v. Vermont Central Railroad Co:, 46 Vermont, 792, were 
cited.

Dehon v. Foster, 4 Allen, 545, is the leading case upon the 
subject, argued by eminent counsel on both sides, and decided 
upon great consideration. The Supreme Judicial Court of 
Massachusetts, speaking through Bigelow, C. J., points out 
that the jurisdiction of a court, as a court of chancery, to re-
strain persons within its jurisdiction from prosecuting suits, 
upon a proper case made, either in the courts of Massachusetts 
or in other States or foreign countries, rests on the clear au-
thority vested in courts of equity over persons within the 
limits of their jurisdiction and amenable to process, to stay 
acts contrary to equity and good Conscience ; and that, as the 
decree of the court in such cases is directed solely at the 
party, it is wholly immaterial that such party is prosecuting 
his action in the courts of another state or country.

The action was a bill in equity to enjoin a citizen of Massa-
chusetts from availing himself of an attachment of personal 
property in Pennsylvania, as against a debtor put into insol-
vency under the laws of Massachusetts, and thus preventing 
the same from coming to the hands of the assignee. The 
court held that it was obvious that the controversy was simply 
as to the relative rights of citizens of Massachusetts to per-
sonal property belonging to insolvent debtors, domiciled in 
that state, and raised no question involving a conflict of rights
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between citizens of Massachusetts and another State, nor as 
to the validity of a foreign law, or of liens acquired under it. 
On the contrary, the case rested on the ground that the de-
fendants, if allowed to proceed with their action, would per-
fect a lien then only inchoate under their attachment, and 
might thereby establish a valid title to the property of the 
insolvent debtors under the laws of Pennsylvania.

“ Looking then at our own lawTs,” said the court, “ to ascer-
tain which of the two parties to this suit has a paramount 
right or superior equity to the debts due to the insolvents 
from persons residing out of the state, there would seem to be 
but little, if any, room open for doubt or controversy.” The 
fundamental principle of thè insolvent laws of the common-
wealth, that all the property of the debtor should be taken 
and equally distributed among his creditors, was remarked on, 
and the provisions of the statute intended to secure that end 
recapitulated. The inevitable conclusion was announced that, 
as the act of the defendants in causing the property of the 
insolvent debtors to be attached in a foreign jurisdiction tended 
directly to defeat the operation of the law by preventing a 
portion of the property of the debtors from coming to their 
assignees to be equally distributed among their creditors, and 
giving a preference to certain of their debtors, so that they 
would obtain payment of their debt in full, it was, therefore, 
an attempt by those creditors, citizens of Massachusetts, to 
defeat the operation of their own laws, to the injury of other 
creditors of the insolvents. And the court proceeded : “ This 
is manifestly contrary to equity. The defendants, being citi-
zens of this state, are bound by its laws. They cannot be 
permitted to do any acts to evade or counteract their opera-
tion, the effect of which is to deprive other citizens of rights 
which those laws are intended to secure. Certain it is that 
they could not in any manner or by any process take from 
the assignees of an insolvent debtor property belonging to him 
within this state, and appropriate it to the payment of their 
debt in full. To prevent such appropriation, if the law fur-
nished no adequate and complete remedy, this court would 
interfere by suitable process in equity. We are unable to see
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any reason for withholding such interference, merely because 
our citizens seek to accomplish the same purpose by resorting 
to a foreign jurisdiction, and with the aid of the laws of 
another state or country. An act which is unlawful and con-
trary to equity gains no sanction or validity by the mere form 
or manner in which it is done. It is none the less a violation 
of our laws, because it is effected through the instrumentality 
of a process which is lawful in a foreign tribunal. By interpos-
ing to prevent it, we do not interfere with the jurisdiction of 
courts in other states, or control the operation of foreign laws. 
We only assert and enforce our own authority over persons 
within our jurisdiction, to prevent them from making use of 
means by which they seek to countervail and escape the opera-
tion of our own laws, in derogation of the rights and to the 
wrong and injury of our own citizens.”

To the argument that the bill could not be maintained, be-
cause the statutes of Massachusetts regulating the assignment 
and distribution of insolvent estates could have no extra-terri-
torial effect or operation, the court answered that while it was 
true that the statutes of Massachusetts ex proprio vigore had 
no effect or operation in other states, it was also true that, by 
the comity of states and nations, the laws of one country are 
allowed to a certain extent to control the rights of persons and 
property in other countries, though not allowed to have any 
effect to the injury of the citizens of such other country. From 
this principle it followed as a necessary consequence, that per-
sonal property of a Massachusetts insolvent debtor, situated in 
Pennsylvania, would vest in the Massachusetts insolvent’s 
assignees, with power to take possession of and collect it 
either in their own names or in the name of the insolvent, if 
they were not held or attached by virtue of a process or lien 
in favor of a creditor, which would be valid under the laws of 
Pennsylvania. Hence, if the attachment in Pennsylvania were 
valid and binding, the Massachusetts creditors would obtain a 
right, superior to that conferred under the Massachusetts laws 
on the assignees in insolvency, by the act of such creditors, m 
defeat of the operation of the laws of their own state ; so that 
a proceeding in equity might properly be resorted to to compel
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the defendants to desist from the prosecution of a suit which 
would have such an effect.

Nor did the court regard the fact as controlling to the con-
trary, that the attachment was made prior to the institution of 
the proceedings in insolvency, because the attachment tended 
to contravene the clear intent of the statutes, which aim to 
vest in the assignee all the property of the debtor which could 
have been assigned by him, or taken on execution against him, 
at the time of the commencement of the insolvent proceedings, 
“ although the same is then attached on mesne process as the 
property of the debtor ; ” and because, aside from that, it ap-
peared that the defendants, "when they instituted process in 
Pennsylvania, and made their attachment, knew that the 
debtors were insolvent, and had reason to believe that pro-
ceedings in insolvency were about to be instituted against them, 
and caused the attachment to be made with an intent to obtain 
a preference over other creditors, and to avoid the operation of 
the insolvent laws of the commonwealth. Under such circum-
stances, priority gave no equity to the defendants. The pur-
pose to interfere with and prevent the proper distribution of 
the insolvent’s estate took away all claim to equitable consid-
eration which might exist when priority was obtained in good 
faith. The decree accordingly went enjoining the defendants 
from prosecuting their attachments.

The objection was urged that the effect of the restraint 
might be to enable all non-resident creditors to appropriate 
property by attachment to the payment of their debts, and 
thereby to gain a preference over attaching creditors residing 
m Massachusetts as well as to prevent the property from pass-
ing to the assignees. This was of course a matter to be con-
sidered by the court in arriving at a conclusion as to granting 
the relief prayed. It may be remarked, however, that while 
as between citizens of the State of the forum, and the assignee 
appointed under the laws of another State, the claim of the 
former will be held superior to that of the latter by the courts 
of the former, yet this has not been so ruled in many of the 
States, as between an assignee appointed in another State and 
citizens of other States than that of his appointment, and of
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the forum. Undoubtedly the fiction of law that the domicil 
draws to it the personal estate of the owner wherever it may 
happen to be, yields whenever it is necessary for the purposes 
of justice that the actual situs of the thing should be exam-
ined, and always yields when the laws and policy of the State 
where the property is located invalidate a transfer, even 
though valid by the law of the assignor’s domicil, in which 
state it was made, subject to the qualifications, that property 
once vested in the assignee and in his possession will not be dis-
turbed, and that in some jurisdictions, when the attaching 
creditor is domiciled in the same state with the assignor, he 
may be precluded from disputing the assignment in a foreign 
court.

Whether the law of the common domicil of two or more 
litigants determimes their title to property in another territory, 
so that an attaching creditor, whose domicil is the same as 
that of the assignor, cannot set up against an assignment the 
law of a foreign country where the property is actually situ-
ated, has been much discussed. It is certain that the law of 
the common domicil cannot overcome such registry and other 
positive laws of the other country as are distinctively politic 
and coercive. Wharton on Confl. Laws, §§ 369, 371. If a 
State provides that no title shall pass td property within its 
borders, except on certain conditions, such provision cannot be 
overridden by the law of any other State, which parties domi-
ciled there may be held to have adopted. It was in this view 
that Mr. Justice Miller, referring to a voluntary conveyance, 
in Green v. Van Buskirk, 5 Wall. 307, 311, 312, said:

“There is no little conflict of authority on the general 
question as to how far the transfer of personal property by 
assignment or sale, made in the country of the domicil of 
the owner, will be held to be valid in the courts of the country 
where the property is situated, where these are in different 
sovereignties. The learned author of the Commentaries on the 
Conflict of Laws has discussed the subject with his usual ex-
haustive research. And it may be conceded that, as a ques-
tion of comity, the weight of his authority is in favor of the 
proposition that such transfers will generally be respected
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by the courts of the country where the property is located, 
although the mode of transfer may be different from that 
prescribed by the local law.

“ But, after all, this is a mere principle of comity between 
the courts, which must give way when the statutes of the 
country where property is situated, or the established policy 
of its laws, prescribe to its courts a different rule.”

Great contrariety of state decision exists upon this general 
topic, and it may be fairly stated that, as between citizens of 
the state of the forum, and the assignee appointed under the 
laws of another state, the claim of the former will be held 
superior to that of the latter by the courts of the former; 
while, as between the assignee and citizens of his own state 
and the state of the debtor, the laws of such state will ordina-
rily be applied in the state of the litigation, unless forbidden 
by, or inconsistent with, the laws or policy of the latter. 
Again, although, in some of the states, the fact that the 
assignee claims under a decree of a court or by virtue of the 
law of the state of the domicil of the debtor and the attach-
ing creditor, and not under a conveyance by the insolvent, is 
regarded as immaterial; yet, in most, the distinction between 
involuntary transfers of property, such as work by operation 
of law, as foreign bankrupt and insolvent laws, and a volun-
tary conveyance, is recognized. The reason for the distinction 
is that a voluntary transfer, if valid where made, ought gener-
ally to be valid everywhere, being the exercise of the personal 
right of the owner to dispose of his own, while an assignment 
by operation of law has no legal operation out of the state in 
which the law was passed. This is a reason which applies to 
citizens of the actual situs of the property when that is else-
where than at the domicil of the insolvent, and the controversy 
has chiefly been as to whether property so situated can pass 
even by a voluntary conveyance.

In Warner v. Jaffray, 96 N. Y. 248, the debtor, residing in 
New York, made a general assignment, for the benefit of cred-
itors, to the plaintiff. He owned personal property situated in 
Pennsylvania, which was attached by New York creditors, 
having no actual notice of the assignment, before the assign- 

vol . cxxxm—9
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ment had been recorded in Pennsylvania. A statute of that 
State provided that assignments of property situated there, 
made by a person not a resident therein, might be recorded in 
any county where the property was, and would take effect 
from its date, “ provided that no ~bona fide purchaser, mort-
gagee, or creditor, having a lieh thereon before the recording 
in the same county, and not having previous actual notice 
thereof, shall be affected or prejudiced.” It was held that an 
injunction should not be granted against the New York cred-
itors from prosecuting their attachment suits in Pennsylvania. 
The assignment, said the court, was a mere voluntary convey-
ance, and “ did not operate upon the creditors of the assignor, 
nor place them under any obligations. It left them entirely 
free to act. They could utterly refuse to have anything to do 
with it, and retain their claims and enforce them in their own 
time, as best they could, against their debtor. The assignee 
became a trustee for such creditors of the assignor only as 
chose to accept him as such, and without their assent the 
assignment did not bring the creditors into any relation with 
the assignee, or with each other. The law did not take this 
insolvent’s property for distribution among his creditors, but 
its distribution was his own act. Any one of his creditors 
could, notwithstanding the assignment, enforce his claim 
against any property of the assignor not conveyed by the 
assignment, without violating any rights or equities of the 
other creditors.” The law of Pennsylvania was then referred 
to, and it was shown, as the fact was, that such an assignment 
was recognized in Pennsylvania, but that to give it effect be-
fore it had been recorded where the property was, would have 
been in contravention of the law of the State. Upon this 
ground the court distinguished Ockerman Cross, 54 N. Y 
29, where “it was held that a voluntary assignment by a 
debtor residing in Canada, valid by the laws of his domicil, 
and not invalidated by any law of this State, was valid here 
and operated to transfer the assignor’s property situated here. 
That the decision would have been different if the assignment 
had been in contravention of our laws or policy, is fully recog-
nized in the opinion of the court.” And so also the court dis-
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tinguished the case of Bagby v. Atlantic, Mississippi & Ohio 
Railroad Co., 86 Penn. St. 291. There a receiver had been 
appointed in the State of Virginia of the property of the rail-
road company, and at the time of such appointment there was 
due to it, from a debtor in Pennsylvania, a certain sum of 
money which the receiver claimed. But after his appointment 
a creditor residing in Virginia went to the State of Pennsyl-
vania and there commenced suit against the railroad company 
and attached the debt due it, and it was held that the receiver 
was entitled to the debt. And the Court of Appeals said: 
“ The transfer of the title to the receiver was not in contra-
vention of any law of Pennsylvania, and hence it was held 
that as against a citizen, of Virginia, bound by its laws, the 
appointment of a receiver, binding upon him there, would, by 
comity, be held to be binding upon him in Pennsylvania.”

In the case in hand, the Supreme Judicial Court of Massa-
chusetts thought it proper to grant the injunction, since it was 
a case of the taking by the law of the insolvent’s property for 
distribution among his creditors, who, so far as resident in the 
State of Massachusetts, were brought into relations with the 
assignee and with each other, which precluded them from 
enforcing their claim against the property of the assignor con-
veyed by the assignment, and rendered the effort to do so a 
violation of the rights and equities of the other creditors, and 
an absolute infraction of the law of their own domicil. Nor 
was there any law or policy of the State of New York con-
travened by the insolvent proceedings in question, or in itself 
inimical to the title of the assignees.

In Lawrence v. Batcheller, 131 Mass. 504, the defendant, 
Batcheller, a citizen of Massachusetts, had brought suits by 
attachment in other States against one Paige, also a citizen of 
Massachusetts, indebted to defendant, and in embarrassed 
circumstances, and garnisheed and ultimately collected various 
amounts due to Paige. Paige subsequently went into insolvency, 
and his assignees sued Batcheller at law to recover the money. 
The Supreme Judicial Court of Massachusetts held that the 
assignees could not recover because, as the attachments were 
Made prior to the time when the assignment in insolvency took
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effect, and, having been made in other States, were not dis-
solved by the proceedings in insolvency, and were valid by the 
laws of the States where they were instituted, they prevailed 
over the insolvency assignment, the statutes of Massachusetts 
not making a title so acquired void or voidable at the election 
of the assignees in insolvency. And the court, holding that 
courts of law will not always afford a remedy in damages for 
all wrongs which courts of equity might prevent, said: “ Courts 
of equity recognize and enforce rights which courts of law do 
not recognize at all; and it is often on this ground that defend-
ants in equity are enjoined from prosecuting actions at law.” 
The distinction between the action as brought and Dehon v. 
Foster was treated as obvious.

What has been said is in harmony with the rule announced 
in Green v. Van Buskirk^ 5 Wall. 307; A. C. Wall. 139. In 
that case, Bates, ’who lived in New York, executed and deliv-
ered to Van Buskirk, who lived in the same State, a chattel 
mortgage on certain iron safes which were then in the city of 
Chicago. Two days after this, Green, who was also a citizen 
of New York, being ignorant of the existence of the mort-
gage, sued out a writ of attachment in the courts of Illinois, 
levied on the safes, and subsequently had them sold in satisfac-
tion of the judgment obtained in the attachment suit. There 
was no appearance or contest in this attachment suit, and Van 
Buskirk was not a party to it, although he could have made 
himself such party and contested the right of Green to levy 
on the safes, being expressly authorized by the laws of Illinois 
so to do. It was conceded that by the law of Illinois mort-
gages of personal property, until acknowledged and recorded, 
were void as against third persons. Subsequently Van Buskirk 
sued Green in New York for the value of the safes mortgaged 
to him by Bates, of which Green had thus received the proceeds. 
The courts of New York gave judgment in favor of Van 
Buskirk, holding that the law of New York was to govern 
and not the law of Illinois, although the property was situated 
in the latter State, and that the title passed to Van Buskirk 
by the execution of the mortgage. The cause was then 
brought to this court and first considered upon a motion to
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dismiss for want of jurisdiction. Mr. Justice Miller delivered 
the opinion overruling that motion. The cause then came on 
to be heard upon the merits, and the judgment of the Court 
of Appeals of New York was reversed. This court held that, 
as, by the laws of Illinois, an attachment on personal property 
would take precedence of an unrecorded mortgage, executed in 
another State where recording was not necessary, the judgment 
in attachment would be binding though the owner of the 
chattels, the attaching creditor and the mortgage creditor 
might all be residents of such other State; and Mr. Justice 
Davis, speaking for the court, said:

“ It should be borne in mind, in the discussion of this case, 
that the record in the attachment suit was not used as the 
foundation of an action, but for purposes of defence. Of 
course, Green could not sue Bates on it, because the court had 
no jurisdiction of his person; nor could it operate on any other 
property belonging to Bates than that which was attached. 
But as, by the law of Illinois, Bates was the owner of the iron 
safes when the writ of attachment was levied, and as Green 
could and did lawfully attach them to satisfy his debt ip a 
court which had jurisdiction to render the judgment, and as 
the safes were lawfully sold to satisfy that judgment, it fol-
lows that when thus sold the right of property in them was 
changed, and the title to them became vested in the purchasers 
at the sale. And as the effect of the levy, judgment and sale 
is to protect Green if sued in the courts of Illinois, and these 
proceedings are produced for his own justification, it ought to 
require no argument to show that when sued in the court of 
another State for the same transaction, and he justifies in the 
same manner, that he is also protected. Any other rule would 
destroy all safety in derivative titles, and deny to a State the 
power to regulate the transfer of personal property within its 
limits, and to subject such property to legal proceedings.” 7 
Wall. 148.

It will be perceived that it was manifestly inadmissible to 
hold that after Van Buskirk had permitted Green to go to 
judgment in a proceeding in rem, which appropriated the 
property as belonging to Bates, he could then get judgment
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against Green for the conversion of what had so been adjudged 
to him, an adjudication which Van Buskirk had voluntarily 
declined to litigate in the proper forum, and had not sought 
in his own State to prevent. It was a contest between two 
individuals claiming the same property, and that property 
capable of an actual situs, and actually situated in Illinois. 
The attachment was not only levied in accordance with the 
laws of Illinois, but the laws of that State affirmatively invali-
dated the instrument under which Van Buskirk claimed. 
Clearly, then, the law of the domicil of Van Buskirk, Green 
and Bates could not overcome such registry and other positive 
laws of Illinois as were distinctively coercive. Hervey v. 
Rhode Island Locomotive Works, 93 IT. S. 664; Walworth n . 
Harris, 129 IT. S. 355.

In the case at bar, the attachment suits have not gone to 
judgment, and the assignees in insolvency have proceeded with 
due diligence as against these creditors, citizens of Massachu-
setts, who are seeking to evade the laws of their own State; 
nor is there anything in the law or policy of New York opposed 
to the law or policy of Massachusetts in the premises.

We find no infringement of the Constitution in the rendition 
of the decree, and it is accordingly

Affirmed.

Mr . Justi ce  Mill er , with whom concurred Mr . Just ice  
Fiel d  and Mr . Just ice  Harl an , dissenting.

I dissent from the judgment and opinion of the court in this 
case. I am of opinion that the proceedings in the state court 
of New York, whether they be considered as the bona fide 
action of Fay er weather for his own benefit, or as merely rep-
resenting the interests of Butler, Hayden & Co., were efficient 
in establishing a lien on the indebtedness of Aaron Claflin 
& Co., of New York, which by the laws of that State was 
superior to any right then held, or which could be acquired 
afterwards by the assignees in insolvency of Daniel C. Bird.

Indeed, it is not questioned in the very learned opinion of 
the court in this case that if Butler, Hayden & Co. had been 
permitted to go on with their proceeding in New York, they
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would have secured an order in the court in which the pro-
ceedings were pending, that the garnishees, Aaron Claflin & Co., 
should pay the amount of their indebtedness to the plaintiff 
in that action. But the whole argument of the court is that, 
because Butler, Hayden & Co. were citizens of Massachusetts, 
they were under some superior obligation to the law of Massa-
chusetts, and to be governed by the rights that law conferred, 
which prevented them from availing themselves of the law of 
New York that gave them this superior right.

I do not deny the general principle that a party found 
within the jurisdiction of a court and subject to its process 
may be restrained and enjoined from doing certain things in 
some other jurisdiction because the thing which he might 
attempt to do is opposed to the principles of equity or to the 
law of the place where he is found. And such might be the 
law in this case, but for the provision of the Constitution of 
the United States and the act of Congress, both of which 
are recited in the opinion of the court, which require that the 
“ records and judicial proceedings of a State authenticated as 
aforesaid shall have such faith and credit given to them in 
every court in the United States as they would have by law or 
usage in the courts of the State from whence such records are 
or shall be taken.” The record introduced from the court of 
New York in this case had the effect in that State to give But-
ler, Hayden & Co. a lien on the indebtedness of Aaron Claflin 
& Co., to their creditor, Bird, which in that court would have 
ripened into a judgment and been enforced. That was the 
faith and credit which the laws of New York gave to that 
proceeding. It initiated a right.' It established a lien, and 
there was no power in the courts of Massachusetts to interrupt 
the course of these proceedings to the final result. That is to 
say, there was no power to dp this directly. Had it the right 
to do it by seizing the persons of Butler, Hayden & Co. in 
Massachusetts, and compelling them there to forego the advan-
tage which they had secured in the state courts of New York? 
When, therefore, Butler, Hayden & Co. were sued in equity in 
the courts of Massachusetts, and there was produced the 
record of these proceedings in the court of New York, the
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question was presented to the courts of Massachusetts what 
effect they would give to those proceedings. Now they did 
not give the effect which the laws of New York gave to them. 
Neither.the law nor the usage in the courts of New York 
admitted of such proceeding as that taken in the courts of 
Massachusetts.

If there was any error in proceedings in the court of New 
York, that error was subject to correction in due course of law 
in courts of justice of the State of New York, and Butler, Hay-
den & Co. had a right to insist on the validity of their proceed-
ings being tested by the courts, and governed by the laws of 
the State of New York, and not by those of Massachusetts.

It is no answer to this to say that Butler, Hayden & Co. 
were citizens of Massachusetts and were found within its 
jurisdiction. The higher law of the Constitution of the United 
States places this restraint upon the courts of Massachusetts in 
dealing even with her own citizens, and if her citizens have 
obtained rights in the courts of New York which have become 
a part of the records and judicial proceedings of those courts, 
no matter how the law under which those rights are estab-
lished may be opposed to the law of the State of Massachusetts, 
they are to be respected by the courts of Massachusetts because 
they are effectual over the parties and subject matter in New 
York, and because the Constitution of the United States and 
the act of Congress of May 26, 1790, assert the principle that 
the courts of Massachusetts must give full credit, by which is 
meant the same effect to the proceedings in New York which 
that State gives to them. The constitutional provision which 
makes this declaration is part of Article IV, and it is in imme-
diate connection with its second section, which declares that 
“ the citizens of each State shall be entitled to all the privi-
leges and immunities of citizens, in the several States.” The 
meaning of this is to prevent conflicts between courts of 
the different States, over the same matters, by establishing 
the rule that whatever is done or decided in one State shall 
be respected in every other State when properly proved before 
it. It is one feature of the general idea which is found all 
through the Constitution.
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These are the principles established after a most vigorous 
contest by the case of Green v. Van Buskirk, twice before 
this court, and reported in 5 Wall. 307, and 7 Wall. 139. 
In that case both the contesting parties lived in the State of 
New York and were citizens of that State. Each asserted a 
paramount title to certain safes which were in the city of 
Chicago. Green, although a citizen of New York with Van 
Buskirk, levied in the State of Illinois an attachment on these 
safes, on which Van Buskirk had a chattel mortgage executed 
in the State of New York but not recorded in Illinois. Green 
proceeded with his attachment and bought the safes under it, 
which he converted to his own use in Illinois. Afterwards he 
was sued by Van Buskirk in the State of New York for this 
conversion, and he set up and relied on the proceedings in the 
attachment suit in Illinois as a defence. The Supreme Court 
of New York held that as between its own citizens, its law 
upon the subject of chattel mortgages, which was the claim 
Van Buskirk had on the safes, should prevail, while Green 
insisted that the law of Illinois, where the proceedings in the 
attachment took place, and where the safes were, should 
govern. In the case as it first presented itself in this court a 
motion to dismiss for want of jurisdiction was made, which 
the court overruled on the ground that the case was to be 
governed by the law of Illinois under the Constitution of the 
United States and the act of Congress already referred to.

The case afterwards came on in 7 Wall, upon the further 
question whether the laws of Illinois were such as to give 
Green a right to that proceeding, and the court held that they 
were; that the attachment, judgment and sale in Illinois were 
valid, and that the state courts of New York were bound to 
give them effect in the proceeding of Van Buski/rk v. Green.

The only difference between that case and the one now 
under consideration is, that at the time the court in Massachu-
setts intervened and undertook to prevent Butler, Hayden & Co. 
from pursuing their case in the courts of New York, there had 
been no judgment in favor of that company. But I am at a 
loss to see why the right established by Butler, Hayden & Co. 
m the courts of New York is not as much to be respected and
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the same effect given to it according to its nature, as if the 
judicial proceeding had ripened into a judgment. It is very 
clear that, but for the injunction against Butler, Hayden & Co. 
they would have got such a judgment and would have obtained 
their money ; and if they had been sued in Massachusetts for 
violating the laws of Massachusetts on that subject, it is equally 
clear, according to Green v. Van Buskirk, that the proceedings 
in the New York court would have been a good defence. I 
think, therefore, that the judgment of the court and the prin-
ciples of the opinion are erroneous, and are opposed to the 
former decisions of this court.

Me . Just ice  Brewer , not having been a member of the 
court when this case was considered, took no part in its 
decision.

KEYSER v. HITZ.

ERROR TO THE SUPREME COURT OF THE DISTRICT OF COLUMBIA.

No. 42. Argued October 25, 28, 1889.—Decided January 6, 1890.

After the passage of the act of June 30, 1876, 19 Stat. 63, savings banks 
organized in the District of Columbia under an act of Congress, and hav-
ing a capital stock paid up in whole or in part, were entitled to become 
national banking associations in the mode prescribed by Rev. Stat. § 5154.

A certificate signed by the Deputy Comptroller of the Currency as “ Acting 
Comptroller of the Currency,” is a sufficient certificate by the Comp-
troller of the Currency within the requirements of Rev. Stat. § 5154.

The record from the trial court must be taken in this court as it was pre-
sented to the appellate court below, and an objection to it, not made there, 
will not be considered here.

A transfer of stock in a bank to a person without his or her knowledge 
or consent, does not of itself impose upon the transferee the liability 
attached by law to the position of a shareholder in the association, 
but if, after the transfer, the transferee approves or acquiesces 
in it, or in any way ratifies it, (as, for instance, by joining in an ap-
plication to convert the bank into a national bank,) or accepts any 
benefit arising from the ownership of such stock, he or she becomes lia-
ble to be treated as a shareholder, with such responsibility as the law 
imposes in such case; and this liability is the same whether new cert' 
cates have or have not been issued to the transferee after the transfer.
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The endorsement, by the payee, of a check which appears on its face to be 
drawn by the cashier of a bank in payment of a dividend due the payee 
as a stockholder, estops him from denying knowledge of its contents or 
ownership of the shares.

A married woman in the District of Columbia may become a holder of stock 
in a national banking association, and assume all the liabilities of such a 
shareholder, although the consideration may have proceeded wholly from 
the husband.

The coverture of a married woman, who is a shareholder in a national bank, 
does not prevent the receiver of the bank from recovering judgment 
against her for the amount of an assessment levied upon the shareholders 
equally and ratably under the statute; but no opinion is expressed as to 
what property may be reached in the enforcement of such judgment.

The  case is stated ¡n the opinion.

Mr. Leigh Lobinsón for plaintiff in error.

Mr. Enoch Totten for defendant in error.

Me . Justic e  Hablan  delivered the opinion of the court.

This action is based upon an assessment made by the Comp-
troller of the Currency on the stockholders of the German- 
American National Bank of the city of Washington, which 
suspended business on the 30th day of October, 1878, and of 
which the plaintiff in error was appointed receiver. The 
assessment was upon the stockholders, equally and ratably, to 
the amount of one hundred per centum of the par value of 
their shares. It was averred in the declaration filed by the 
receiver that the defendant, Jane C. Hitz, held or owned at 
the time of the bank’s suspension two hundred shares of its 
stock, of the par value per share of one hundred dollars; and 
that by reason thereof the plaintiff was entitled to recover from 
her the sum of twenty thousand dollars, with interest on each 
half of that sum from the dates they should have been respec-
tively paid, under the notice given by the receiver.

The defendant pleaded, first, that she was never indebted as 
alleged ; second, that she never at any time held or owned 
shares of stock in this bank, and if it appeared upon its books 
or otherwise that any of the stock stood in her name, the en-
ríes to that effect were fraudulent, and were made for the
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purpose of cheating her; third, that since August 15,1856, she 
has been the wife of John Hitz. She filed an additional plea, 
averring that there was not, nor had ever -been, any such 
national banking association as the German-American National 
Bank, of which the plaintiff was receiver; meaning, by this 
plea, that no such association was ever organized in conformity 
with the statutes of the United States.

There was evidence before the jury tending to establish the 
following facts:

In the year 1872 certain persons, among whom was John 
Hitz, the husband of the defendant, availed themselves of the 
provisions of the act of Congress of May 5, 1870, relating to 
the creation of corporations in the District of Columbia by 
general laws, as amended by the act of June 17, 1870, and 
formed a corporation by the name of the German-American 
Savings Bank of the city of Washington. 16 Stat. 98, 102, 
c. 80; lb. 153, c. 131.

There appears, under date of January 21, 1876, upon the 
books of that bank, labelled “ Stock Transfers and Ledger, 
German-American Savings Bank,” entries showing the as-
signment and transfer to Jane C. Hitz of shares of stock, as 
follows: 173 shares by John Hitz, 10 shares by William F. 
Mattingly, (the latter acting by Samuel L. Mattingly, attorney,) 
10 shares by R. B. Donaldson and 7 shares by C. E. Prentiss; 
in all, 200 shares. At the time these transfers purport to have 
been made, John Hitz was president of the bank, Donaldson 
vice president and Prentiss cashier ; and they, with Mattingly 
and others, were its trustees. The stubs in the book of trans-
fers state that new certificates for all the above stock were 
issued to Mrs. Hitz; but it was not distinctly shown that they 
were delivered to her, or were ever in her possession. It was, 
however, proven that the fourth dividend upon these shares, 
amounting to $800, was paid by the check of Prentiss, the 
cashier of the savings bank, dated May 1, 1876, which was in 
these words: “ Pay to Jane C. Hitz, or order, $800, fourth 
dividend, payable this day on stock standing in her name on 
the books of this bank, and charge to dividend account, No. 
3300.” That check was endorsed: “ Pay to the order of John
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Hitz. Jane C. Hitz.” Then follows this endorsement: “John 
Hitz, Consul-General,” showing, as stated by Prentiss, that the 
proceeds of the check were deposited by John Hitz to his 
account in the bank as consul general. Similar checks were 
made for the fifth and sixth dividends on the same stock. 
They were payable, respectively, November 1, 1876, and No-
vember 1, 1877, and were endorsed in the same way as was 
the first check. As in the case of the first check, their pro-
ceeds were placed to the credit of John Hitz as consul general.

Among the original papers on file in the office of the Comp-
troller of the Currency were the following:

1. A document dated May 7, 1877, purporting to be signed 
by the stockholders of the German-American Savings Bank 
of Washington, then having a capital of $127,100, and to 
authorize the trustees thereof—John Hitz and others named 
— to convert that bank into a national banking association, 
by the name of the German-American National Bank of 
Washington, and make the articles of association and the 
organization certificate required by the statutes of the United 
States. Under the headings in that document of “Names of. 
Stockholders” and “No. of shares owned by each,” appear 
among other names those of John Hitz, 130 shares; R. B. 
Donaldson, 90 shares; W. F. Mattingly, 190 shares; C. E. 
Prentiss, 61 shares; John Hitz, trustee, 25 shares; John Hitz 
and C. E. Prentiss, trustees, 81 shares; and Jane C. Hitz, 200 
shares.

2. The organization certificate, signed by the trustees, and 
verified by their oath, stating that they have been authorized 
by the stockholders of the German-American Savings Bank 
to change it into a national banking association, the stock of 
which shall be divided as it was then divided in the savings 
bank. That certificate contains a statement of the names, 
residence and number of shares held by each stockholder of 
the savings bank, and in the list appears the name of Jane C. 
Hitz, as holding 200 shares. It bears date May 7, 1877, and 
was filed with the Comptroller of the Currency May 13, 1877.

3. The articles of association of the German-American Na-
tional Bank of Washington, which is accompanied by the cer-
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tificate of J. S. Langworthy, as acting Comptroller of the 
Currency, under date of May 14, 1877, stating that that 
bank had complied with all the provisions of the Revised 
Statutes, relating to national banking associations, and was 
authorized to commence business as provided in section 5169 
of the Revised Statutes. The national bank had the same 
officers and trustees as the savings bank.

No direct proof was made by the plaintiff that the signature 
purporting to be that of the defendant, on the above checks 
for dividends, was her genuine signature.

In reference to the stock of the German-American Savings 
Bank which, according to the entries in its books, was trans-
ferred by Mr. Mattingly, the latter, as a witness for the de-
fendant, testified that he owned stock in that bank, but that 
he had never transferred any of it; that he never owned and 
did not himself transfer ten shares of stock to Mrs. Hitz; and 
that he did not purchase those shares, and did not know how 
they happened to stand in his name, although he supposed his 
brother, who executed the transfer in the witness’s name, 
understood how it all occurred.

Mr. Donaldson testified for the defendant that, while he 
signed a transfer of ten shares of stock to Mrs. Hitz, he had no 
recollection whatever of the transaction; that he never owned 
the stock so transferred; and was never paid for it by any one.

Mrs. Hitz testified in her own behalf. The substance of 
her testimony was that she never bought, owned or voted any 
stock in the German-American Savings Bank or in the German- 
American National Bank; never knew until after the failure 
of the national bank that her name appeared among the stock-
holders on the books of either bank; never received any divi-
dend declared or paid by either; and never received or held 
any certificates of stock in either bank. Being asked as to 
whether the signature of Jane C. Hitz to the paper pur-
porting to be signed by the stockholders of the German- 
American Savings Bank, and authorizing its conversion into & 
national banking association, was her signature, she answered, 
in substance, that she knew nothing of that paper; did not 
remember to have signed it, although the signature resembled
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hers; was not aware of the conversion of the savings bank 
into a national bank until after the failure of the latter; and 
as she never owned any of this stock, she would not have 
signed any paper for such change, if she had been asked to 
do so. Being shown the checks for dividends on the stock 
standing in her name, she stated that she had no recollection 
of seeing them until after the failure of the German-American 
National Bank. Again: “ Q. What do you say as to the sig-
nature— did you write it? A. I cannot say. Q. Did you 
ever get any money on account of those checks ? A. I never 
did. Q. Those checks appear to have been paid. Do you 
remember whether you ever had them in your possession or 
not? A. No, sir, I never had them in my possession. Q. 
What do you say ? A. I am certain I never had them in my 
possession. Q. Can you account to the jury for the similarity 
of that signature to your own ? A. I cannot. Q. Do you say 
you never wrote your name on the back of those checks ? A. 
No, sir; I cannot say that. I have no recollection of having 
done so. I never did so knowing the nature of the checks; 
never did so at all, so far as I can recollect.”

Upon cross-examination: “ Q. You are unable to deny that 
that is your signature ? A. I cannot positively deny that it 
is. Q. Can you deny at all that that is your signature ? A. 
I can deny having any recollection of having signed them. 
Q. Can you deny that it is your signature ? A. I cannot deny 
it. Q. Now, I will ask you whether, when you were in Eu-
rope, the salary of your husband as consul general was not 
paid to you ? A. It was during part of the time that I was 
there. Q. To what did that salary amount? A. I think 
$3000.”

Upon reexamination the defendant was permitted, against 
the objection of the plaintiff, to state that she thought it would 
be impossible for her to have owned $20,000 of stock in the 
German Savings Bank and not have remembered it. Being 
asked whether, if she had seen the checks, she could have for-
gotten them, she said: “ Had I seen them, knowing what they 
were, I should not have forgotten, them — could not have for-
gotten them.”
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The foregoing is substantially the case made before the jury.
Before entering upon the examination of the questions 

raised by the plaintiff’s assignments of error, it is necessary 
to consider certain propositions advanced by the defendant, 
which, if sound, might be sufficient to dispose of the case.

It is contended that the conversion of the German-American 
Savings Bank into a national banking association was un-
authorized by any statute of the United States, and, conse-
quently, that the appointment by the Comptroller of the 
Currency of the plaintiff as receiver, and the assessment made 
by that officer upon the stockholders of the bank — which as-
sessment is the foundation of the present suit — were abso-
lute nullities.

The privilege of becoming a national banking association is 
given by section 5154 of the Revised Statutes to “ any bank 
incorporated by special law, or any banking institution organ-
ized under a general law of any State.” These words, it is 
argued, do not embrace savings banks organized iù the Dis-
trict of Columbia, and only to refer to banks or banking insti-
tutions created under the authority of some State, either 
by a special or general law. But all difficulty upon the sub-
ject is removed by the act of Congress, entitled “ An act au-
thorizing the appointment of receivers of national banks, and 
for other purposes,” approved June 30, 18T6, 19 Stat. 63, c. 
156, the sixth section of which is as follows :

“That all savings banks or savings and trust companies 
organized under authority of any act of Congress, shall be, 
and are hereby, required to make, to the Comptroller of the 
Currency, and publish, all the reports which national banking 
associations are required to make and publish under the pro-
visions of sections fifty-two hundred and eleven, fifty-two hun-
dred and twelve, and fifty-two hundred and thirteen of the 
Revised Statutes, and shall be subject to the same penalties for 
failure to make or publish such reports as are therein pro-
vided ; which penalties may be collected by suit before any 
court of the United States in the district in which said sav-
ings banks or savings and trust companies may be located. 
And all savings or other banks now organized or which shall
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hereafter be organized, in the District of Columbia, under any 
act of Congress, which shall have capital stock paid up in 
whole or in part, shall be subject to all the provisions of the 
Revised Statutes, and of all acts of Congress applicable to 
national banking associations, so far as the same may be ap-
plicable to such savings or other banks: Provided, That such 
savings banks now established shall not be required to have 
a paid-in capital exceeding one hundred thousand dollars.” 
19 Stat. 64.

Under that acj; the German-American Savings Bank was 
required to make to the Comptroller of the Currency the 
reports which by sections 5211, 5212 and 5213 of the Revised 
Statutes were required from national banking associations. It 
also became subject to all the provisions of the Revised Statutes 
and of the acts of Congress relating to national banking asso-
ciations, so far as those provisions were applicable to a sav-
ings bank organized in this district. It is too clear for dis-
pute that, after the passage of the act of 1876, savings banks 
organized in this district under an act of Congress, and having 
a capital stock paid up in whole or in part, were entitled to 
become national banking associations in the mode, and subject 
to the conditions, prescribed by section 5154. Surely that sec-
tion cannot be deemed inapplicable to savings banks of that 
class.

Another contention of the defendant is, that the German- 
American National Bank could not acquire the powers and 
privileges of a national banking association before receiv-
ing from the Comptroller of the Currency a certificate that 
the provisions of the statute relating to such associations had 
been complied with, and that it was authorized to commence 
the business of banking ; that the certificate given under date 
of May 14, 1877, by J. S. Langworthy, as “ Acting ” Comp-
troller of the Currency, did not meet the requirements of the 
statute, because, it is argued, there was no such officer known 
to the law. Rev. Stat. § 5154. This point was not specifi-
cally made in the court below. But there is nothing of sub-
stance in it, even if it could properly be raised in this collateral 
proceeding. There is an officer designated a Deputy Comp- 

vol . cxxxni—io
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trailer of the Currency, who may exercise the powers and 
discharge the duties attached to the office of Comptroller, 
during a vacancy in that office, or during the absence or in-
ability of the Comptroller. Rev. Stat. §§ 178, 327. The cer-
tificate alluded to was from the office of the Comptroller, 
and was under the seal of that office. Besides, this court 
takes judicial notice of the fact that Mr. Langworthy was, at 
the date of his certificate, Deputy Comptroller of the Cur-
rency. And it will be assumed that, at the date of his certifi-
cate, he was authorized to exercise the powers and discharge 
the duties of the Comptroller, and was therefore, at the time, 
Acting Comptroller.

It is further insisted that Langworthy’s certificate is no part 
of the transcript. And the defendant has made a motion in 
this court to strike it from the record. It is clear from the 
affidavits submitted that the certificate was used at the trial 
in special term, and that it was accidentally omitted from the 
bill of exceptions taken by the plaintiff. This omission being 
discovered before the case was heard in general term, applica-
tion was made to the trial justice, after the special term had 
adjourned without day, to amend the bill of exceptions so as 
to make this certificate a part of it. The application was 
granted — whether upon notice to the defendant or her counsel 
is not clearly shown — and the case was heard in the general 
term without any suggestion, so far as the record shows, that 
the certificate had been improperly made a part of the record 
after the bill of exceptions had been completed and signed. 
An objection of that character will not be considered where 
it was not presented to the court whose judgment is here for 
review. The record must be taken as it was presented to the 
general term.

We now proceed to consider the principal questions arising 
upon the requests for instructions and upon the charge of the 
court to the jury.

At the instance of the defendant the jury were instructed 
substantially as follows:

That if the stock in controversy was transferred upon the 
books of the German-American Savings Bank to and in the
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name of the defendant without her knowledge and consent, 
she was entitled to a verdict, unless she subsequently ratified 
and confirmed such transfer;

That if the defendant was procured to sign the application 
to the Comptroller of the Currency for the organization of the 
German-American National Bank by fraudulent means and 
representations, such application must not be taken as confirm-
ing the transfer of the stock to her on the books of the savings 
bank;

That if the defendant was induced to endorse the three 
checks for dividends by means of fraud or misrepresentation, 
or by concealing from her the facts concerning them, such 
checks cannot be regarded as a confirmation of a transfer of 
the stock to her name, nor as evidence against her;

That if the stock was transferred to the defendant for fraud-
ulent purposes, by or at the instigation of jier husband, and 
without her knowledge or consent, such transfer was void, and 
she was entitled to a verdict; and,

That if, at or before the time of the transfer of the stock to 
the defendant on the books of the company, she had not pur-
chased the stock or authorized it to be purchased, either 
directly or indirectly, and knew nothing about it, she was not 
liable, as a shareholder, to the assessment in question.

These instructions were, in effect, repeated in the elaborate 
charge to the jury.

The testimony of the defendant tended to show that the 
stock was originally transferred to her on the books of the 
German-American Savings Bank, without her knowledge or 
consent; and the issue upon that point was fairly submitted 
to the jury by the first instruction given at her instance. But 
some of the instructions given upon her motion, as well as the 
charge to the jury, erroneously assumed that there was evi-
dence tending to show that she was procured, by fraudulent 
means and representations, to sign the application foY the 
conversion of the savings bank into a national bank; that, 
by like means, or by concealment of the facts, she was induced 
to sign the checks for dividends; and that the transfer of the 
stock to her name was for fraudulent purposes, by or at the
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instigation of her husband. There was, however, no evidence 
as to the circumstances under which her name was signed to 
the application addressed to the Comptroller, or under which 
the checks were endorsed in her name; absolutely none upon 
which to base the theory of fraud or false representations. 
It is true, as already suggested, there was evidence tending to 
show that the transfers of stock were made originally without 
defendant’s knowledge; and the jury might reasonably have 
concluded, under all the evidence, that the transfers were 
made, and caused to be made, by her husband. But these 
facts neither proved, nor tended to prove, fraud upon the part 
of the husband. There was no proof that he was insolvent, 
and, therefore, it could not be presumed that the transfers 
were made with any intent to defraud his creditors. Besides, 
the intent with which the husband caused the transfers to be 
made to his wife was wholly immaterial. Even if the object 
was to conceal his property from creditors, the vital question 
remained whether the defendant became the owner of the 
stock within the meaning of the statute regulating the individ-
ual liability of the shareholders of national banking associa-
tions. In other words, the husband may have intended to 
commit a fraud upon his creditors, and the transfers of stock 
may have been made to the wife without first obtaining her 
consent; and yet she may have been, at the time of the bank’s 
failure, liable to be assessed as a shareholder. There was no 
connection between her liability to be so assessed, and the 
alleged fraudulent intent with which the husband caused the 
transfers of stock to be made.

Whether she signed the application for the conversion of 
the savings bank into a national bank in the capacity of share-
holder to the extent of two hundred shares, was wholly apart 
from any question of her knowledge, at the time of the trans-
fers, of the motive which induced her husband in making or 
causing them to be made. If she became aware of the trans-
fers, after they were made, and thereafter received the divi-
dends, she became a shareholder for all purposes of individual 
liability in respect to the contracts, debts and engagements of 
the bank, as fully as if the transfers had been made originally
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with her knowledge and consent. Whether she received the 
dividends or not depended upon the inquiry as to whether 
the checks for them were endorsed by her. If she endorsed 
them, or either of them, she is estopped to say that she did not 
know their contents, and was not the owner of the shares of 
stock upon which the dividends were declared; for each check 
discloses upon its face that it was payable to her order, and 
was for dividends on stock standing in her name on the books 
of the bank. This result is not at all affected by the fact that 
the proceeds of the checks went to the credit of John Hitz’s 
account as consul general. If the defendant endorsed the 
checks in blank or to the order of her husband, and delivered 
them to him, the mode in which he disposed of the proceeds 
is of no consequence in the present suit.

We must not be understood as saying that the mere transfer 
of the stocks on the books of the bank, to the name of the 
defendant, imposed upon her the individual liability attached 
by law to the position of shareholder in a national banking 
association. If the transfers were, in fact, without her knowl-
edge and consent, and she was not informed of what was so 
done — nothing more appearing — she would not be held to 
have assumed or incurred liability for the debts, contracts 
and engagements of the bank. But if, after the transfers, she 
joined in the application to convert the savings bank into a 
national bank, or in any other mode approved, ratified or 
acquiesced in such transfers, or accepted any of the benefits 
arising from the ownership of the stock thus put in her name 
on the books of the bank, she was liable to be treated as a 
shareholder, with such responsibility as the law imposes upon 
the shareholders of national banks.

The arguments of counsel were partly directed to the 
question whether new certificates of stock were issued by the 
savings bank, and delivered to the defendant, after the trans-
fers were made on the books of that bank. It is sufficient, on 
this point, to say that the record made of the transfers upon 
the books of the bank was sufficient, as between her and the 
hank, to work a change of ownership, and new certificates 
were not necessary to her becoming the owner of the stock
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so transferred. Nor can she escape liability by reason of the 
fact, if such be the fact, that no certificates were issued to 
her by the German-American National Bank. The statute 
expressly declares that the shares of the old bank may con-
tinue to be for the same amount each as they were before 
the conversion.

One other question raised by the defendant requires con-
sideration. She contends that her coverture, at the time of 
the transfers, as well as when the bank failed, protected her 
against assessment upon the stock put in her name upon the 
books of the bank. The plaintiff’s requests for instructions 
upon this point having all been granted by the court below, it is 
suggested that no question can arise upon the assignments of 
error in reference to the individual liability of married women 
for the debts, contracts and engagements of national banking 
associations of which they are shareholders. But if the defend-
ant’s position is correct, the judgment might be affirmed upon 
the ground that she was not, under any circumstances, liable 
to an assessment by the Comptroller. For this reason, and 
because this question will necessarily arise upon another trial, 
it is proper to give it some attention.

We do not understand the defendant to say that she was 
incapacitated by the laws in force in the District of Columbia 
from becoming the owner of bank stock. It was well said by 
Mr. Justice Cox, when the present case was first before the 
general term, Keyser v. Hitz, 2 Mackey, 473, 493, that a 
married woman-“ has the legal capacity to receive gifts, may 
be the obligee of a bond, or receive a transfer of stock in 
moneyed corporations, and this though the consideration may 
have proceeded wholly from the husband, and in such case 
she may hold against the legatees and heirs, but not against 
the creditors of the husband. Fisk v. Cushman, 6 Cush. 20. 
We speak of gifts, because the reasonable inference from all 
the evidence is that the defendant’s husband made and caused 
to be made the transfers in question as a gift, though not, so 
far as the record shows, to her sole and separate use.

Assuming, then, that she was not incapacitated from be-
coming the owner of stock in a bank, and that she was a
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shareholder in the savings bank, she became, upon the con-
version of that bank into a national bank, a shareholder in 
the latter. Rev. Stat. § 5154. In that event she became, by 
force of the statute, individually responsible to the amount 
of her stock, at the par value thereof, for the contracts, debts 
and engagements of the national bank equally and ratably with 
other shareholders. Section 5151, which imposes such individ-
ual responsibility upon the shareholders of national banks, 
makes no exception in favor of married women. The only 
persons holding shares of national bank stock, whom the statute 
exempts from this personal responsibility, are executors, admin-
istrators, guardians, or trustees. § 5152. It is not for the courts, 
by mere construction, to recognize an exemption which Con-
gress has not given. The hardship that may result where the 
ownership of national bank stock by a married woman is 
subject to the common law rights of the husband, in respect 
to its alienation, cannot control the interpretation of the 
statute. Such considerations are more properly for the legis-
lative department. Upon this point, the case of the Reci-
procity Bank, 22 N. Y. 9, 15, which involved the liability of 
a married woman as a shareholder in a state bank, is instruc-
tive. The constitution and statutes of New York made the 
shareholders in corporations and joint stock associations, for 
banking purposes, issuing bank notes, “ individually responsi-
ble,” etc. The Court of Appeals of that State, speaking by 
Chief Judge Comstock, said : “It is also said that femes covert 
are not liable to suit or judgment at the common law; and in 
general, this is true. It is also true that the apportionment of 
liability among stockholders in banks, when duly confirmed, 
becomes a judgment against each stockholder, to be enforced 
by execution as in other cases. But it was competent for the 
legislature to depart from the rules and analogies of the 
common law, and to make married women and their estates 
liable in this proceeding, as other stockholders in banks are 
made liable. This, we think, has been done, and it seems to 
us proper to add, that we see no reason why it ought not to 
be done, in order to effectuate the policy on which the consti- 
tutional provision and the statute are. founded. It might go
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far to defeat that policy, if married women could take and hold 
stock without liability to the creditors.” See also, Sayles v. 
Bates, 15 R. I. 345.

This question arose in Anderson v. Line, in the Circuit Court 
of the United States for the Eastern District of Pennsylvania, 
where it was held by Judge McKennan, that a married woman 
was not exempted by reason of her coverture from the liability 
imposed by Congress upon shareholders in national banks. 
14 Fed. Rep. 405. To the same effect is the decision of Judge 
Wheeler in Witters v. Bowles, 32 Fed. Rep. 767.

We are of opinion that the coverture of the defendant did 
not prevent the plaintiff from recovering a judgment against 
her for the amount of the assessment in question, if she was, 
within the meaning of the statute, a shareholder in the bank 
at the time of its suspension. But the question as to what 
property may be reached in the enforcement of such judgment 
is not before us, and we express no opinion upon it.

For the above errors committed by the court below in its 
instructions to the jury, the judgment is

Reversed, with directions to gra/nt a new trial, and for fur-
ther proceedings consistent with this opinion.

Mr . Justi ce  Mill er  dissented.

KNOX COUNTY v. HARSHMAN.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOE 

THE EASTERN DISTRICT OF MISSOURI.

No. 1212. Submitted January 10,1890. —Decided January 27, 1890.

A court of equity does not interfere with judgments at law, unless the com-
plainant has an equitable defence of which he could not avail himself at 

law, or had a good defence at law which he was prevented from availing 

himself of by fraud or accident, unmixed with negligence of himself or 

his agents.

Harshman v. Knox County, 122 U. S. 306, affirmed.
Where by statute the summons in any action against a county may be serve 

upon the clerk of the county court, and the officer’s return in such an
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action shows such a service, the county cannot maintain a bill in equity 
to restrain process of execution upon the judgment, on the ground that 
service was not made upon the clerk, or that he did not inform the county 
court thereof.

This  was a bill in equity by the County of Knox, in the 
State of Missouri, against Harshman, a citizen of Ohio, in the 
Circuit Court of the United States for the Eastern District of 
Missouri, for a perpetual injunction against the prosecution of 
the peremptory writ of mandamus issued by that court, pursu-
ant to the judgment and mandate of this court in Harshman 
n . Knox County, 122 U. S. 306, to compel the judges of the 
county court to levy a tax sufficient to pay a judgment re-
covered by Harshman in the Circuit Court of the United 
States for $77,374.46, on bonds issued by the county, for a sub-
scription to the capital stock of the Missouri and Mississippi 
Railroad Company.

The bill set forth that this judgment was rendered on de-
fault, upon a petition alleging that the subscription was 
authorized by a vote of two-thirds of the qualified voters of 
the county at a special election held under § 17 of c. 63 of the 
General Statutes of Missouri of 1866; and upon a return of 
the marshal that fifteen days before the return day he had 
made service upon the county by delivering a copy of the peti-
tion and summons to Frank P. Hall, the clerk of the county 
court, at Edina in the county and district aforesaid.

The bill averred that the allegations of the petition were 
false; and that the bonds were in fact issued without the 
assent of two-thirds of the voters, and under § 13 of the char-
ter of the railroad company, by which the tax to be levied in 
payment of the bonds was limited to one-twentieth of one per 
cent upon the assessed value of taxable property for each 
year.

The bill further alleged that neither the county court, nor 
any of the judges thereof, nor the county attorney, had any 
notice or knowledge of the commencement of the suit until 
after the end of the term at which the judgment was rendered, 
when they were informed thereof by Harshman’s attorney; 
that Hall, the county clerk, after the pretended service upon



154 OCTOBER TERM, 1889.

Opinion of the Court.

him, never handed to the county court the copy of the petition 
and summons, or called the attention of the county court or its 
judges, or of the county attorney, to the fact of service, or said 
anything about it until, upon being inquired of by them after 
they had been informed of it as aforesaid, he denied that a copy 
of the petition or summons had been served upon him, or that 
he had any knowledge or notice thereof; and the bill alleged, 
and charged the fact to be, “ that neither a copy of said sum-
mons and petition, nor either of them, was served upon said 
Frank P. Hall, as stated by the marshal in his return to said 
summons, and that said return was and is false.”

The bill also alleged that “said judgment on default was 
rendered on a false allegation of facts, and as the record stands 
it is a gross fraud upon your orator to the extent and in the 
particulars herein mentioned.”

The answer averred that the allegations of the petition and 
the statements in the return were true, and that the county 
had full notice of the commencement of the action; and denied 
that the judgment was rendered upon a false allegation of 
facts, or was a fraud upon the plaintiff. The plaintiff filed a 
general replication.

At a hearing upon pleadings and proofs, the bill was dis-
missed, and the plaintiff appealed to this court.

J/r. James Carr for appellant.

Mr. T. K. Skinker for appellee.

Mr . Just ice  Gray , after stating the case as above, delivered 
the opinion of the court.

A court of equity does not interfere with judgments at 
law, unless the complainant has an equitable defence of which 
he could not avail himself at law, or had a good defence at 
law which he was prevented from availing himself of by fraud 
or accident, unmixed with negligence of himself or his agents. 
Marine Ins. Co. v. Hodgson, 7 Cranch, 332, 336 ; Hendrickson 
v. Hinckley, 17 How. 443, 445; Crim v. Handley, 94 U. S. 
652; Phillips n . Negley, 117 U. S. 665, 675.
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In the case before us, the bill in equity of the judgment 
debtor contains no allegation of any fraud on the part of the 
judgment creditor or his agents. The allegation that the 
record of the judgment as it stands is a gross fraud upon the 
judgment debtor, is in terms, as it must be in legal effect, 
limited to the particulars specified in the bill. United States 
n . Atherton, 102 U. S. 372; Ambler v. Choteau, 107 U. S. 586, 
590, 591. The grounds assigned for the interposition of equity 
reduce themselves to two.

The first ground is that the allegations in the petition on 
which the judgment was recovered were false, especially in 
that they alleged that the subscription was made under the 
General Statutes of Missouri, authorizing the levy of a tax 
sufficient to pay the amount of the bonds and coupons. But 
this ground is fully met and disposed of by the opinion deliv-
ered by Mr. Justice Matthews in Harshman v. Knox County, 
122 U. S. 306, in which it was said: “ By the terms of the 
judgment in favor of the relator it was determined that the 
bonds sued on were issued under the authority of a statute 
which prescribed no limit to the rate of taxation for their pay-
ment. In such cases, the law which authorizes the issue of 
bonds gives also the means of payment by taxation. The find-
ings in the judgment on that point are conclusive. They bind 
the respondents in their official capacity, as well as the county 
itself.” 122 U. S. 319, 320.

The other ground relied on is that the county had no notice 
of the commencement of the action against it. The bill of the 
county and the argument of its counsel proceed on two hardly 
consistent suppositions — that the clerk of the county court 
was never served with process ; and that he was negligent in 
not seasonably informing the county court or county attorney 
that service had been made upon him. But in either aspect of 
the case the bill cannot be maintained.

The statutes of Missouri provide that “ where any action 
shall be commenced against any county, a copy of the original 
summons shall be left with the clerk of the county court fifteen 
^ays, at least, before the return day thereof.” Missouri Bev. 
Stat, of 1879, § 3489. The clerk is thus made the agent of the
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county for the purpose of receiving service of process against 
it, and service upon him is legal and sufficient service upon the 
county. Commissioners n . Sellew, 99 IT. S. 624 ; Thompson v. 
United States, 103 U. S. 480; Weil v. Greene County, 69 Mis-
souri, 281. The officer’s return stated that he served a copy of 
the summons upon the clerk. If that return were false, yet no 
fraud being charged or proved against the petitioner, redress 
could be sought at law only, and not by this bill. Walher v. 
Robbins, 14 How. 584. But if the question of the truth of the 
return could be considered as open in this suit, the proofs given 
at the hearing clearly show that such service was in fact made. 
Any neglect of the clerk in communicating the fact to the 
county court was neglect of an agent of the county, and did 
not affect the validity of the service or of the judgment.

Decree affirmed.

FARMERS’ LOAN AND TRUST COMPANY v.
GALESBURG.

APPTCAT, FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 

NORTHERN DISTRICT OF ILLINOIS.

No. 887. Submitted January 9, 1890. —Decided January 27, 1890.

The city of Galesburg, Illinois, by an ordinance, granted to one Shelton, 
and his assigns, in May, 1883, a franchise for thirty years, to construct 
and maintain water works for supplying the city and its inhabitants with 
water for public and private uses, the city to pay a specified rent for 
fire hydrants, and a tariff being fixed for charges for water to consumers. 
In December, 1883, the water works were completed by a water company 
to which Shelton had assigned the franchise, and a test required by the 
ordinance was satisfactorily made, and the city, by a resolution, accepted 
the works. The water furnished by the company for nine months was 
unfit for domestic purposes. After November, 1884, the supply of water 
was inadequate for the protection of the city from fire, and its quality 
was no better than before. During eighteen months after December, 
1883, the company had ample time to comply with the contract. The 
city, by a resolution passed June 1, 1885, repealed the ordinance, and 
then gave notice to the company that it claimed title to certain ol 
water mains which it had conditionally agreed to sell to Shelton, and o
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Mich the company had taken possession. The city then took possession 
of the old mains, and, in June, 1885, filed a bill in equity against the 
water company to set aside the contract contained in the ordinance and 
the agreement for the sale of the old mains. In August, 1883, the com-
pany executed a mortgage to a trustee on the franchise and works, to 
secure sundry bonds, which were sold to various purchasers in 1884 and 
1885. The interest on them being in default, the trustee foreclosed the 
mortgage by a suit brought in November, 1885, and the property was 
bought by a committee of the bondholders, in November, 1886. In 
February, 1886, the trustee had been made a party to the suit of the 
city. After their purchase, the members of the committee were also 
made parties and they filed a cross-bill, praying for a decree for the 
amount due by the city for water rents, and for the restoration to them 
of the old mains, and for an injunction against the city from interfering 
with the operation of the works. After issue, proofs were taken; Held, 
(1) The supply of water was not in compliance with the contract, in 

quantity or quality;
(2) The taking possession by the city of the old mains was necessary 

for the protection of the city from fire;
(3) The contract of the city for the sale of the old mains was conditional 

and was not executed;
(4) The city was not estopped, as against the bondholders, from refus-

ing to pay the rent for the hydrants, which, by the mortgage, was 
to be applied to pay the interest on the bonds, or from having the 
contract cancelled;

(5) The obligation of Shelton and his assigns was a continuing one, and 
their right to the continued enjoyment of the consideration for it 
was dependent on their continuing to perform it;

(6) The bondholders were bound to take notice of the contents of the 
ordinance before purchasing their bonds, and purchased and held 
them subject to the continuing compliance of the company with 
the terms of the ordinance;

(7) In regard to the old mains, the lien of the mortgage was subject to 
the conditions of the agreement for the salé of them by the city to 
Shelton;

(8) A suit by the city for a specific performance of the contract, or one 
to recover damages for its non-performance, would be a wholly 
inadequate remedy in the case;

(9) A decree was proper annulling the ordinance and the agreement; 
dismissing the cross-bill; directing the city to pay into court, for 
the use of the cross-plaintiffs, $3000, as the value of the use of 
the water by the city from December, 1883, to June, 1885; and 
dividing the costs of the suit equally between the city and the 
cross-plaintiffs.

In  equi ty . The case is stated in the opinion.
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J/a  Herbert B. Turner, Mr. David McClure and Mr. 
Arthur Ryerson for appellants.

Mr. Frederick A. Willoughby for appellee.

Me . Just ice  Blatc hfoe d  delivered the opinion of the court.

The city of Galesburg, Illinois, a municipal corporation, by 
an ordinance of its city council, passed May 12, 1883, and 
approved by its mayor May 17, 1883, entitled “ An ordinance 
providing for a supply of water to the city of Galesburg and 
its inhabitants, authorizing Nathan Shelton or assigns to con-
struct and maintain water works, securing protection to said 
works, contracting with said Nathan Shelton or assigns for a 
supply of water for public use, and giving said city an option 
to purchase said works,” granted a franchise to Shelton and 
his successors or assigns, for thirty years from the passage of 
the ordinance, to construct and maintain, within and near the 
city, water works for supplying it and its inhabitants, and 
those of the adjacent territory “ with water for public and 
private uses, and to use the streets, alleys, sidewalks, public 
grounds, streams, and bridges of the City of Galesburg, within 
its present and future corporate limits, for placing, taking up 
and repairing mains, hydrants, and other structures and de-
vices for the service of water.”

Section 2 of the ordinance provided that there should be 
two pumping engines, having a specified capacity, a stand-
pipe, and not less than eight miles of mains for the distri-
bution of water, of a sufficient size to furnish all the water 
required for the wants of the city and its inhabitants, and 
limited the range in size of the mains. It also provided for 
a specified test of the mains at their place of manufacture, 
and for the character of the fire hydrants to be rented by the 
city, and that there should be a test of the capacity of the 
water works on their completion, when Shelton or his assigns 
should “ cause to be thrown from any six hydrants six simul-
taneous streams, each through fifty feet of two-and-one-half 
inch hose and a one-inch nozzle, to a height of one hundred 
feet.”
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Section 4 provided that “ the water supplied by said works 
shall be good, clear water, and the source of supply shall not 
be contaminated by the sewerage of said city.”

Maximum rates for charges for water to consumers by Shel-
ton or his assigns were specified.

Section 7 reserved to the city the right to purchase the 
water works, on certain conditions, at any time after the ex-
piration of fifteen years from the passage and approval of the 
ordinance.

By section 8 it was provided that in consideration of the 
benefits which would be derived by the city and its inhabi-
tants from the construction and operation of the water works, 
and in further consideration of the water supply thereby 
secured for public uses, and as the inducement to Shelton or 
his assigns to accept the provisions of the ordinance and con-
tract and to enter upon the construction of the water works, 
the franchises thereby granted to and vested in Shelton or his 
assigns should remain in force and effect for thirty years from 
the passage of the ordinance; and that, for the same consid-
eration and as the same inducement, the city thereby rented 
of Shelton or his assigns, for the uses thereinafter stated, 
eighty fire hydrants of the character thereinbefore described, 
for the term of thirty years from the passage of the ordinance, 
and agreed to locate them promptly along the lines of the 
first eight miles of mains within the city limits, under direc-
tion of the city council, as soon as Shelton or his assigns should 
have located the line of the mains under the direction of the 
city engineer. The city further agreed to pay rent for the 
eighty hydrants, to Shelton or his assigns, at the rate of $100 
each per year, and to pay rent at the same rate for any addi-
tional fire hydrants, up to one hundred, directed by the city 
council to be erected, and certain specified rates.for additional 
hydrants over one hundred, such rent to be paid in half-yearly 
instalments, in January and July of each year, beginning from 
the date when each of the hydrants should be in successful 
operation, and to continue during the thirty years, unless the 
city should sooner become the owner of the water works, pro-
vided that it should not be liable for any hydrant rents for such
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time as the works should not be able to supply the required 
amount of water.

It was also provided, by section 13, that the ordinance 
should become binding, as a contract, upon the city, on the 
filing with the mayor of Shelton’s written acceptance of its 
terms and conditions, and that, after such acceptance, the 
ordinance should constitute a contract, and should be the 
measure of the rights and liabilities of the city and of Shelton 
or his assigns.

On the 16th of May, 1883, Shelton and John C. Stewart, 
then mayor of the city, executed the following contract: “ It 
is agreed that Nathan Shelton shall purchase of the city of 
Galesburg all the ten and six-inch water mains now laid in the 
streets of said city that he can use in the water works he pro-
poses to build in said city, at the price that it will cost him to 
buy and lay new mains, less the depreciation in value of said 
pipes, which depreciation is to be determined by Mr. Shelton 
and the finance and water committee of the council of said 
city, and less the cost of relaying, recaulking and repairing 
said mains, should they have to be taken up, relaid, recaulked 
or repaired, and less the cost of reCutting for cross-connections, 
and the city agrees to sell to Mr. Shelton, in case he shall 
erect his proposed water works as above, and deduct the pay 
for the same from the first hydrant water works rent accruing 
from said city to said Shelton. This agreement for the sale of 
water mains does not include any mains that are imperfect. 
It is further agreed that said mains now in use shall not be 
disturbed further than shall be necessary to cut and make 
connections with said pipes, until the pipes are laid and ready 
for use in the adjacent streets.”

On the 17th of May, 1883, the mayor signed the ordinance, 
and on the 19th of May, 1883, at the meeting of the city 
council, the following communication from Shelton was re- 
ceived and ordered to be filed: “Hon. John 0. Stewart, 
mayor of the city of Galesburg: I hereby accept the terms 
and conditions of the ordinance of said city, entitled 4 An ordi-
nance providing for a supply of water to the city of Galesburg 
and its inhabitants, authorizing Nathan Shelton or assigns to
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construct and maintain water works, securing protection to 
said works, contracting with, said Nathan Shelton or assigns 
for a supply of water for public use, and giving said city the 
option to purchase said works,’ passed by the city council of 
said city May 12th, 1883, to all intents and for the purposes as 
by the 13th section of said ordinance I am to do. Nathan 
Shelton.” The contract between Shelton and the mayor for 
the purchase by Shelton 'of the water mains from the city was 
thereupon approved by the city council.

Shelton then organized a joint-stock corporation, under the 
general law of the State of Illinois, under the name of the 
Galesburg Water Company, with a capital stock of $150,000, 
of which stock Shelton owned the amount of $147,500. Shelton 
became its. president, and on the 20th of July, 1883, by an in-
strument in writing, assigned to it all the franchises, rights, 
privileges, contracts and agreements granted to or made with 
him by the city by the aforesaid ordinance, and authorized 
the company to receive all rentals to become due from the 
city for fire hydrants pursuant to the ordinance, as well as all 
other profits which might .accrue from the erection of water 
works thereunder.

On the 20th of June, 1885, the city of Galesburg filed a bill 
in equity against the Galesburg Water Company in the Circuit 
Court of Knox County, Illinois, making the following aver-
ments : Prior to the 30th of April, 1883, the city had estab-
lished a system of water works for its protection from fire, and 
for that purpose had purchased and laid down water mains 
in certain specified streets, which mains were supplied with 
water for fire purposes by two manufacturing companies, each 
of which had its pumps and machinery for furnishing water 
connected with the mains. Such system was at that date in 
full operation and able at all times to supply ample protec-
tion for the city in case of fire. The ordinance before men-
tioned was passed and approved, the contract of May 16,1883, 
was made, and the acceptance of the ordinance by Shelton was 
received and filed. The Galesburg Water Company was 
created and organized, and Shelton assigned to it his rights 
under the ordinance. The company erected engine-houses, 

vol . cxxxm—11
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placed boilers and engines therein, erected a stand-pipe and 
sunk a well. On the 1st of December, 1883, the city received 
notice from Shelton of his assignment to the company of his 
rights under the ordinance, and also a like notice from the 
company, with a further notice that the hydrants were in 
successful operation and ready for use; and the city council 
thereupon ordered a test to be made of the water works on the 
6th of December, 1883. On that day Shelton caused to be 
turned on six streams of water simultaneously, each through 
fifty feet of hose with a nozzle attached thereto, to a consider-
able height in the main street of the city. Afterwards, and on 
the same day, the city council passed the following resolution: 
“ Whereas the water works have been completed according to 
contract, and the test required by the ordinance concerning 
water works, passed May 12,1883, has this day been satisfac-
torily made by the Galesburg Water Company: Therefore, 
resolved, that the city accept said water works from said com-
pany.” The company thereafter made various efforts to sup-
ply the city with water in the quantity and of the quality 
called for by the ordinance, but failed to do so, although full 
opportunity therefor was afforded by the city. The water 
furnished was filthy in. character, polluted by drainage from 
slaughter-houses and other offal, stagnant and wholly unfit for 
use, unhealthy and dangerous to life. On the 1st of June, 
1885, an ordinance was passed by the city council in the follow-
ing terms: “ Section 1. That the ordinance entitled i An ordi-
nance providing for a supply of water to the city of Galesburg 
and its inhabitants, authorizing Nathan Shelton, or assigns, to 
construct and maintain water works, securing protection to said 
works, contracting with said Nathan Shelton, or assigns, for 
a supply of water for public use, and giving said city an option 
to purchase said works,’ passed May 12th, 1883, be, and hereby 
is, repealed. All rights and privileges therein granted or 
thereby permitted are null. This ordinance shall take effect 
and be in force from and after its passage.” That ordinance 
was approved by the mayor on the 10th of June, 1885, and 
on the next day a copy of it was served on the company, with 
a notice that all privilege of purchasing the water mains be-
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longing to the city was considered by the city to be at an end, 
and that it claimed the right and title to the mains.

The bill waived an answer on oath, and prayed for a decree 
that the contract contained in the ordinance of May 12, 1883, 
and the agreement of May 16, 1883, be set aside; that all 
rights conferred by the ordinance and contract upon Shelton, 
his assigns, or the company, be decreed to be annulled ; and 
that all right to purchase the water mains from the city be 
cancelled.

The company answered the bill, setting up facts in justifica-
tion of its acts and denying the right of the city to relief. 
The answer also set up that, on the 1st of August, 1883, the 
company executed to the Farmers’ Loan and Trust Company 
of the city of New York, a New York corporation, a mortgage 
to that company, as trustee for the holders of one hundred and 
twenty-five bonds of the water company, each for $1000 bear-
ing that date, the principal payable in thirty years, with semi-
annual interest at the rate of six per cent per annum, cover-
ing all the water works, franchise, contract, machinery, mains, 
and appurtenances belonging to the water company ; that 
the mortgage was duly recorded in the proper county; that 
the bonds were bought by parties on the faith of the mortgage 
and the acceptance of the works by thé city, subsequently to 
such acceptance ; that such mortgage was a valid and subsist-
ing lien on the contract between the city and the water com-
pany; and that the Farmers’ Loan and Trust Company and 
the bondholders were necessary parties to the suit.

Under a petition filed in the court February 12, 1886, by 
the Farmers’ Loan and Trust Company, an order was made 
allowing it to be made a party ; and on the 24th of February, 
1886, it filed a petition for the removal of the cause into the 
Circuit Court of the United States for the Northern District 
of Illinois. The cause was removed and thereafter proceeded 
in the said Circuit Court.

On the 22d of April, 1886, the Farmers’ Loan and Trust 
Company filed an answer to the bill, setting up, among other 
things, that the amount found to be due to the city for the 
water mains sold by it was duly fixed and settled between the
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city and the water company, and the balance found due from 
the water company was credited to the city upon its indebted-
ness to the water company for water rents under the ordinance, 
and the mains were transferred to and taken possession of by 
the water company, and operated by it as a part of its water 
system. It also set up that the property mortgaged to it by 
the water company, to secure the bonds, included the fran-
chises and rights granted by the city to the water company 
and covered by the ordinance passed May 12, 1883, and also 
the water mains which had been bought by the water com-
pany from the city prior to the execution of the mortgage and 
the bonds; that the holders of the bonds were ignorant of the 
nature and quality of the water supply of the water works, 
except as the same were represented to the bondholders by the 
city and the water company at the time of the execution of 
the mortgage and the sale of the bonds, and supposed, from 
such representations, that the water supply was ample and that 
the water works were satisfactory and in successful operation; 
that, before the negotiation and sale of any of the bonds, the 
purchasers of them were furnished with certified copies of the 
ordinance and of all the resolutions of the common council 
regarding the same, and with copies of the contracts and reso-
lutions between the city and Shelton and the water company 
in regard to the purchase of the water mains, and with copies 
of the acceptance and assignment by Shelton of all his rights 
in the ordinance and mains to the water company; that it was 
represented to the bondholders by the city and its officials that 
the ordinance constituted a valid and binding contract between 
the city and the water company, according to its terms, and 
that the company had become the owner of all the water mams; 
that it was further represented to the bondholders, by the city 
and its officials and by the water company, that that company 
was in successful operation and furnishing water to the city 
and its inhabitants under the terms of the ordinance; that, on 
the faith of such representations and statements, the owners 
of the bonds up to the amount of $125,000 purchased the 
same in good faith and for a valuable consideration, in and 
about January, 1884 ; that the bonds were outstanding and
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unpaid ; that the water company had failed to pay the interest 
on the bonds, and it was in default, and the Farmers’ Loan 
and Trust Company had filed a bill in the Circuit Court of the 
United States for the Northern District of Illinois against the 
water company, to foreclose the mortgage ; that the city, in 
June, 1885, had forcibly taken possession of the water mains ; 
that it had repudiated its liabilities under the ordinance and 
refused to pay the water rent under the same, whereby the 
mortgaged property was made almost valueless ; that the city, 
by reason of such statements and representations, was estopped, 
as against the Farmers’ Loan and Trust Company, from deny-
ing the validity of the ordinance or the sale of the water 
mains ; that, by reason of the mortgage and the bonds secured 
under it, the Farmers’ Loan and Trust Company had a valid 
lien upon the ordinance and franchise, and upon the water 
mains as well as all other property of the water company; 
and that it- denied the right of the city to rescind the ordinance, 
to repudiate the sale of the water mains, and to have any of 
the relief claimed in the bill, as against the Farmers’ Loan and 
Trust Company.

A replication was filed to his answer on the 3d of May, 1886, 
and on a petition filed November 29,1886, by Hardin Parrish, 
Ephraim W. Bond and R. Dale Benson, to be made parties de-
fendant, an order was that day entered making them parties 
and giving leave to them to file a cross-bill. On the same day 
they filed an answer to the bill, adopting all the statements of 
the answer of the Farmers’ Loan and Trust Company, and also 
filed a supplemental and cross-bill against the city, two of them 
being citizens of Pennsylvania and one of them a citizen of 
Massachusetts.

That bill averred, among other things, as follows : A fore-
closure suit by the Farmers’ Loan and Trust Company was 
brought November 4, 1885, a decree of foreclosure and sale 
was made in it June 21, 1886, and thereunder all the rights, 
property and franchises of the water company were purchased 
by the plaintiffs for $100,000, and, after a confirmation of the 
sale by the court, a deed of the property was executed by the 
master to them, November 8, 1886, so that they became its
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owners. They adopted, as a part of their supplemental and 
cross-bill, the answer of the Farmers’ Loan and Trust Com-
pany to the bill filed by the city. Among the property sold 
to them under the foreclosure sale were the water mains which, 
when the mortgage was executed, were connected with and a 
part of the system of the water company and operated by it, 
the same having been before that time sold by the city to the 
wrater company. In June, 1885, the city took forcible posses-
sion of the water mains and cut and destroyed the connection 
of the same with the other mains of the water company, and 
took up and carried away the hydrants and faucets of the 
water company connected therewith, and entirely deprived that 
company of the use of the same, and had ever since retained 
possession thereof, and deprived the water company and the 
Farmers’ Loan and Trust Company and the plaintiffs of the 
use and possession of them.. Without such mains the property 
purchased by the plaintiffs is almost, if not entirely, valueless, 
and cannot be operated, because the connection of the water 
mains had been cut and destroyed and the hydrants removed, 
and thus the plaintiffs were prevented from using and oper-
ating any of the property so purchased by them, and from 
furnishing water to private consumers and also to the city. 
The plaintiffs are ready and willing to operate the works and 
furnish water to the city or to private consumers, and would 
do so were they not prevented by the acts of the city. It is 
the intention of the plaintiffs, and they have the right, to 
extend the operation of the water system of the city and the 
mains thereof so as to cover the entire limits of the city, 
and also to extend the base of water supply so as to furnish 
always an abundant supply of good water for the needs of the 
city and of the private consumers therein, and there is an 
abundant supply of good water accessible for the water works 
and procurable by the plaintiffs, which it is their intention and 
they are ready to procure and supply. There is a large 
amount of money owing to the plaintiffs from the city for 
water rents earned by the water company, or its receiver, up to 
the time of the purchase by the plaintiffs, the claims for which 
passed to the plaintiffs by virtue of the sale, and also on account



FARMERS’ LOAN & TRUST CO. v. GALESBURG. 167i

Opinion of the Court.

of the contract and water rents since the sale, and also on ac-
count of the acts of the city in cutting and destroying the water 
mains and taking possession of the same and preventing the 
plaintiffs from using them and from operating the water works.

The prayer of the supplemental and cross-bill, which waives 
an answer on oath, is that an accounting be had between the 
plaintiffs and the city to ascertain the amount due to the 
former; that a decree be made for its payment; and that the 
city restore to the plaintiffs the water mains, hydrants, faucets 
and other property, and be enjoined from interfering with the 
plaintiffs in the possession thereof and in connecting the water 
mains with any of the other water mains belonging to them, 
and from violating any of the provisions of the ordinance 
passed May 12, 1883, and from interfering with the plaintiffs 
in the use of any of the property so purchased by them, and 
from collecting the water rents, or extending the water mains 
through any of the streets of the city, or extending the source 
of supply for the water works.

The city, on the 21st of December, 1886, answered the sup-
plemental and cross-bill, denying the right of the plaintiffs in 
it to relief. A replication was filed to the answer of Parrish 
and others, and the court, on the 2d of April, 1887, made an 
order referring the case to John I. Bennett as master,‘to take 
proofs and report the evidence with his findings and conclu-
sions thereon.

Voluminous proofs were taken before a special examiner 
and also some before the master, and the case was argued be-
fore the latter. On the 13th of May, 1887, he filed his report. 
It stated that some of the water works bonds were sold at va-
rious times from the spring of 1884 to May, 1885, those bonds 
being represented in the litigation principally by the cross- 
plaintiffs Parrish, Bond and Benson. The master arrived at 
the following conclusions:

(1) The city had express authority by its charter to pass 
the ordinance of May 12, 1883, and to fix the rates of water 
rents for a period not exceeding thirty years; and it became 
binding on the city and on Shelton, and was duly assigned by 
the latter to the water company.
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(2) In view of the provisions of the ordinance, that the ob-
ject for.which the franchise was granted was expressed to be 
“ for supplying the said city and the inhabitants thereof and 
of the adjacent territory with water for public and private 
uses; ” that “ the works shall be increased in capacity as the 
growth of the city and its needs require; ” that “ there shall 
be not less than eight miles of mains for the distribution of 
water in said city, of a sufficient size to furnish all the water 
required for the wants of said city and its inhabitants; ” that 
“ the water supplied by said works shall be good, clear water, 
and the source of supply shall not be contaminated by the 
sewerage of said city;” that Shelton or his assigns “shall, 
with due diligence, increase the steam and furnish fire pressure 
so long as needed for the extinguishment of any fire; ” it was 
manifest that the purpose of the ordinance was to furnish a 
fire protection to the city and its inhabitants, and to furnish 
water for other public uses, for the flushing of sewers, for the 
use of the city hall and its offices, for public schools, churches 
and public fountains, and also for the use of the inhabitants, 
upon rates fixed in the ordinance, for mechanical and domestic 
purposes.

(3) The contract of Shelton as to the quantity and quality 
of the water was in the nature of a condition precedent to a 
performance on the part of the city, except as to the opportu-
nity to Shelton and his assigns to construct the works.

(4) The contract on the part of the city was a grant of the 
right to maintain the works for thirty years; the right to use 
the public property of the city in constructing or repairing the 
works; the right to collect maximum annual rates for water 
used for private purposes; an agreement to pay for the use of 
hydrants, of a defined number, a fixed rate per hydrant, as 
rent, for thirty years; and the right to adopt rules for the 
supply of water and to enforce their conditions when not con-
trary to law; such rights acquired by Shelton and his assigns 
being dependent upon performance by Shelton and his assigns 
of his agreements. There was added the mutual agreement 
that after the expiration of fifteen years the city might pur-
chase the water works.
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(5) The contract contained in the ordinance was an entire 
one, and was not executed by a partial performance or by a 
performance as to one of the several essential undertakings on 
the part of Shelton and his assigns; and they assumed all the 
risk of obtaining a water supply sufficient in quantity and 
quality to comply with their contract.

(6) Although the water company constructed the building, 
machinery for pumping, stand-pipe, and water mains and their 
attachments, within the time limited and in compliance with 
the terms of the ordinance, prior to December 6, 1883, it failed 
to furnish a water supply which complied with the require-
ments of the ordinance either in quantity or quality, either 
before or after the expiration of the limit prescribed in the 
contract for the construction and successful completion of the 
works. The details of this failure, as founded on the evi-
dence, are given at length by the master, his conclusion being, 
that the fact is established that the waters furnished by the- 
water company were never pure, clear waters, nor furnished 
in the required quantity, but were always more or less con-
taminated by substances injurious to health and comfort, 
and which would naturally be derived from the sources from 
which the water supply was shown to have been obtained. 
Therefore, waiving the legal effect which the resolution of 
December 6, 1883, might have had as an estoppel upon the 
dty, the water company, at no time, either before or after the 
fifteen months following May 17, 1883, furnished water to the 
city and its inhabitants in the quantity and of the quality 
required by the ordinance, and at no time complied with the 
ordinance and the contract.

(7) The resolutions passed by the common council on the 
6th of December, 1883, were an estoppel against the city to 
deny the facts alleged in those resolutions, and the city was 
bound to know that the water company might execute a 
mortgage upon its property and franchis*es to secure the 
bonds; and the council intended by the resolutions, so far as 
Shelton and the water company were concerned, to fore-
close the question as to the amount of water mains which 
the latter had placed in the streets, the character of the struo
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tures which they had erected, the machinery which they 
had put in place, and generally the mechanical execution 
of the contract, and also the question that they had complied 
with the test provided in the ordinance, so far as related to 
throwing fire-streams of the number and character required; 
but the test provided for in the ordinance was merely a test 
of sufficiency for fire service, and was designed to determine 
the time when the water rents for the use of the hydrants 
should commence, and could not be a test as to the quantity 
of water capable of being supplied by the works every twedty- 
four hours, much less a test of the goodness arid purity of the 
water. Whether or not the water company was able to fur-
nish the required quantity of water every twenty-four hours, 
and whether or not its quality as to purity and goodness for 
domestic and other uses was in compliance with the ordinance, 
must rest upon facts as proved to exist. Moreover the estop-
pel, so far as it did exist, was not a continuing one. The ob-
ligation of the water company to furnish the quantity and 
quality of water required by the contract was a continuing 
obligation, and was not met once for all by a compliance with 
the fire test of December 6, 1883. The right of the company 
to enjoy the consideration of the contract was thereafter to 
depend upon its continuing to perform it. There was not and 
could not be, a final and absolute acceptance of the water 
works by the city, without regard to a future compliance on 
the part of the water company with the requirements of the 
contract. The case was not one of works constructed for the 
•city and to become its property upon acceptance; and the 
acceptance related merely to the sufficiency of the structures 
for fire service at the time.

(8) The agreement in regard to the purchase from the city 
of the water mains, and the contract formed by the ordinance 
and its acceptance, must be considered as one contract and 
construed together, and the agreement in regard to the water 
mains did not constitute an absolute sale of them, except on 
the compliance on the part of Shelton and his assigns with 
the conditions contained in the agreement itself in regard to 
the water mains. The city was not at any time to be de-
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prived of the fire service of which the mains were a part, and 
they were not to be disturbed until Shelton or the water com-
pany were able to connect their works with those mains and 
continue the efficiency of the service by the new works when 
in successful operation ; yand the successful erection of those 
works and the accomplishment of the things required by the 
ordinance were a condition to the sale of the mains. The 
agreement as to the mains was therefore a conditional con-
tract, and such delivery as was made under it was a condi-
tional delivery. The city’s mains were never disturbed in its 
streets, except to the extent of making connections with the 
mains subsequently laid by the water company and the attach-
ment of some new hydrants. The valuation of the mains and 
the adoption of such valuation by the council amounted to no 
more than if their value had been stated at a definite sum in 
the agreement in regard to them. The letter of the mayor, 
written, in fact, after his term of office had expired, and 
antedated, stating that the mains had been delivered by the 
city to the water company, was of no effect; and, even if it 
had been written by him during his term of office, it was 
simply the expression of a legal opinion, and was not within 
the line of his official duty, without a special authority from 
the council.

(9) After the passage of the ordinance of June 1, 1885, re-
scinding the contract between the city and the water company, 
the city forcibly disconnected its mains from the system of 
mains laid by the water company, and restored the system of 
fire protection which it had enjoyed before the water company 
constructed its works.

(10) The period within which the water company was re-
quired to complete its works and put them in successful oper-
ation expired in August, 1884. It failed to comply with its 
contract, and acknowledged that failure. It then resorted to 
the sinking of gang wells, which it completed in November, 
1884; but they also failed as a source of supply. The city 
showed great patience and forbearance, and waited more than 
^ght months after August, 1884, and then passed the repeal-
ing ordinance of June 1. 1885.
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(11) The recaption of the mains, which were only condi-
tionally in the possession of the water company under a con-
ditional sale, and which conditions had not been complied with 
by Shelton and his assigns, was therefore rightful; and the 
water company can have no right to restitution, nor had it 
any legal right to a further extension of time, for further 
experiments in respect to a new source of water supply.

(12) As to the question whether the plaintiffs in the cross-
suit are entitled to any relief which could not be granted to 
the water company, the effect of the decree, sale and deed in 
the foreclosure suit was to vest in the purchasers at the sale 
the equitable interest of the trustee and of the bondholders, 
and all the legal interest of the water company. Before the 
decree, the bill of foreclosure had been dismissed as against 
the city, and its interests were in no manner affected by 
the foreclosure. The foreclosure suit, having been initiated 
and brought to a conclusion while the present suit of the 
city against the water company was pending, was, as to this 
suit, a proceeding pendente lite ; but the plaintiffs in the 
cross-suit stand as the representatives of the bondholders, and 
the equities of the latter should be considered in fixing the 
terms of the decree. The bondholders, as between them and 
the water company, were bona fide purchasers of the bonds. 
The water company and its agents holding the bonds for sale 
in 1884 and 1885, prior to May 20th, 1885, represented that 
the works of the water company were in successful operation, 
and that it had complied, when the bonds were sold, with all 
the conditions of its contract with the city; and, the bonds 
being negotiable, there was no proof of any notice to any of 
their purchasers which would affect their validity. The bonds 
and the mortgage, however, were in no sense obligations of 
the city, nor was it a party to their issue ; and it did not be-
come in any manner responsible for any part of the debt 
created by the bonds. The letters written by the city engi-
neer, the city attorney, the chairman of the water committee, 
the mayor of the city and perhaps other officers, cannot oper-
ate as an estoppel on the city, because they were not written 
in pursuance of direct authority and were not within the
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official duty of those officers. They tend, however, to show 
the bona fides of the purchases made by the bondholders ; and 
the plaintiffs in the cross-suit cannot have imputed to them the 
actual bad faith which may be inferred as against Shelton and 
the water company in regard to the construction of the works, 
the water supply and the management of the affairs of the 
water company. They can have, however, no greater right 
than the water company would have had, to be restored to 
the possession of the city’s main's, and to be permitted by the 
•city to further experiment in regard to securing a supply of 
water and complying with the contract.

(13) The city never paid any interest upon the bonds. The 
first payment of interest was made by the water company, 
and the fact of such payment was made known to some of the 
purchasers before they would purchase the bonds. The mort-
gage provided for the direct payment of hydrant rents to 
the trustee, to be applied in payment of interest; but no 
payment was ever thus made by the city to the trustee. 
That fact was known to the trustee, and, it being the agent 
of the bondholders, such knowledge was imputable to them.

The water company afterwards defaulted in the payment 
of interest, and the foreclosure proceedings were had upon 
the basis of a default made in the payment of interest due 
February 1, 1885. The bondholders knew or were chargeable 
with knowledge that there was a default in the payment of 
interest early in 1885 and a long time before June 1, 1885 ; 
and they also had knowledge of the existence of trouble 
between the city and the water company.

(14) There was a clause in the mortgage providing that if 
the water company should fail to perform any of its agree-
ments contained in the mortgage it should be lawful for the 
trustee to take possession of the mortgaged property, and 
operate it as a mortgagee in possession, for the benefit of the 
bondholders, and during such possession to make all needful 
repairs and replacements in the mortgaged property, and to 
receive the rents and profits therefrom until foreclosure. This 
eould have been done at least as early as February, 1885, when 
Imre was .a default in the payment of interest. The trustee,
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and the bondholders for whom it was acting, failed to take 
such possession; and the plaintiffs in the cross-suit are not 
entitled to the relief prayed in their cross-bill, while the city 
is entitled to have the ordinance of May 12, 1883, annulled.

(15) The decree cancelling the franchise ought not to be 
unconditional, however, but should be conditioned that the 
city, or some person or corporation authorized by it, should 
pay into court, for the use of the plaintiffs in the cross-suit, 
the reasonable cash value of the mains constructed by the 
water company, the machinery, the stand-pipe, the engine-
house, the land on which the same are located, and perhaps 
other property, to be ascertained by a master, and also an 
equitable amount in satisfaction of water rents.

The city excepted to this report, and the trustee also 
excepted to it. The case was heard before Judge Gresham, 
and his opinion is reported in 34 Fed. Rep. 675. He con-
curred generally with the master in his views of the case, and 
said: “ The purchasers of the bonds knew that, unless water 
was furnished in quantity and quality as called for by the 
contract, nothing would be due from the city for water rents. 
A different ruling would be equivalent to holding that by 
adopting the resolution of December 6, 1883, the city guar-
anteed the payment of interest which would thereafter accrue 
on the bonds. The city did nothing of the kind, nor is it 
believed that the purchasers of the bonds invested their money 
believing that this resolution amounted to such guaranty. By 
the trust deed or mortgage the Farmers’ Loan and Trust Com-
pany and the bondholders succeeded to the rights of the water 
company. If this were a suit between the city and the water-
works company I should grant the relief prayed for without 
allowing anything for water furnished, for none was furnished 
in compliance with the contract. But the controversy now is 
between the city and persons representing the bondholders, 
and I think it equitable that the city should pay them a rea-
sonable compensation for the water which was furnished up to 
the time it resumed possession of the old mains. I do not 
think the bondholders’ committee is entitled to the old mains. 
They wrere not sold to Shelton unconditionally and absolutely-
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They were sold to him to be used in a particular way and for 
a particular purpose, and to be paid for by water furnished 
under the terms of the contract. Shelton and his successor, 
the water company, having failed to comply with the contract, 
although afforded ample time to do so, the city wras authorized 
to resume possession of its old mains and protect its inhabi-
tants as best it could against fire.”

On the 2d of May, 1888, the court entered a decree adjudg-
ing that the contracts granting the franchise to Shelton and his 
assigns and providing for the sale of the water mains, and the 
ordinance of May 12, 1883, and all rights, franchises and 
privileges granted thereunder, were annulled and cancelled, 
and the property in the water mains was revested and con-
firmed in the city; dismissing the supplemental and cross-bill 
of Parrish, Bond and Benson ; ordering the city to pay to them 
a reasonable sum for water used from December 1, 1883, ta 
June 1, 1885, and referring it to a master to ascertain such 
sum; and dividing th,,e costs of the suit equally between the 
city and the plaintiffs in the cross-suit. The Farmers’ Loan 
and Trust Company and the plaintiffs in the cross-suit prayed 
an appeal to this court from that decree.

The master, on the 13th of June, 1888, reported the sum to 
be paid, as the value of the use of the water, at $3000. The 
plaintiffs in the cross-suit excepted to this report, and on tho 
13th of June, 1888, the court overruled their exceptions, con-
firmed the report, and directed the city to pay into court for 
the use of the plaintiffs in the cross-suit the sum of $3000. 
From that decree, and from the prior decree of May 2, 1888, 
the plaintiffs in the cross-suit and the Farmers’ Loan and 
Trust Company prayed an appe’al to this court.

The appellants urge that the Circuit Court erred (1) in not 
dismissing the bill for want of equity, because the conditions 
of the contract were conditions subsequent; (2) in not hold-
ing that the city was estopped by the resolution of December 
6,1883; (3) in not dismissing the bill on the merits, on the 
ground that the water company was not in default; (4) in 
holding that the city had a right to repossess itself of the old 
mains which it had sold to Shelton and through him to the
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water company; (5) in not granting the prayer of the cross-
bill; and (6) in not sustaining the exceptions of the appel-
lants to the first report of the master, and particularly those 
to his findings respecting the nature and scope of the contract.

It is quite clear, on the proofs, that the water furnished by 
the water company for the period of about nine months during 

* which its works were operated was unfit for domestic pur-
poses ; that the course of the city was entirely forbearing and 
generous towards the water company ; and that after the 
gang wells were completed in November, 1884, the supply of 
water was inadequate for the protection of the city from fire, 
and its quality was but little better than it was before the 
construction of the gang wells. After they were constructed 
the water distributed to the customers of the company was 
surface water mixed with water from the gang wells. The 
company was at no time able to furnish even bad water in 
the quantity required by the contract, or needed by the city 
for fire • protection or for flushing the sewers. During the 
eighteen months which elapsed after the completion of the 
works, the company had ample time to comply with the con-
tract, and the city was under no obligation to give it further 
time to experiment. The taking possession by the city of the 
old water mains, after the passage of the resolution of June 1, 
1885, was necessary for the protection of the city from fire. 
It could not continue, after annulling the contract, to receive 
from the water company water for fire purposes. The con-
tract for the sale of the old mains was a part of the contract 
with the city in relation to the water works. The two agree-
ments constituted one contract. The contract for the sale was 
merely a contract to sell, and not an executed contract of sale. 
The delivery of the old water mains was conditional, and 
made for a special purpose; and, the conditions not having 
been performed, no title to them passed either to the water 
company or to the trustee under the mortgage, and the recap-
tion of them by the city was lawful. By the contract for 
their purchase, both what mains were to be purchased and the 
price to be paid for them remained to be determined, and so 
the agreement was executory. It was also by its terms con-
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ditional; and the delivery, too, was conditional, for a specific 
purpose, and without any intention that the city should, by 
the making of the agreement, part with its title to the mains.

In regard to the rights of the bondholders, although the 
purchasers of the bonds may have been influenced to purchase 
them by the terms of the resolution of December 6,1883, and 
by the letters from the officers and citizens of the city intro-
duced in evidence, the city was not thereby estopped from re-
fusing to pay the rental for the hydrants, which by the terms 
of the mortgage was to be applied in payment of the interest 
on the bonds, or from having the contract cancelled. Although 
the bondholders exercised good faith in purchasing the bonds, 
they bought them knowing that the city was not a party to 
them, and that the payment of water rents by the city for the 
hydrants depended upon a continued compliance by the water 
company with the terms of the contract. The letters of the 
private citizens could not affect the city; and the letters from 
the officers of the city could not affect its rights, because they 
were not written by its authority or within the scope of their 
powers as its officers.

The scope of the resolution of December 6, 1883, accepting 
the works, extended only to the fact that the provisions of the 
ordinance respecting their construction had been complied 
with and the test required by the ordinance had been satis-
factorily made. It covered only the physical existence and 
condition of the artificial structures. The contract extended, 
however, to the amount of water which the works should be 
able actually and permanently to supply, and the character of 
the water to be supplied, all of which was uncertain, and the 
risk of which was assumed by Shelton and his assigns, their 
obligation being a continuing obligation, and their right to the 
continued enjoyment of the consideration for it being depend-
ent upon their continuing to perform it. There was in the 
resolution of December 6, 1883, no guaranty that the water 
company could or would in the future comply with its con-
tract. The liability of the city to pay* in future the hydrant 
rents depended upon the future compliance of the water com-
pany with its contract; and in case of its failure the city would

vol . cxxxin—12
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have the right to ask for the rescission of the contract. This 
the bondholders knew when they purchased the bonds. The 
city entered into no contract with them, and the passage of 
the resolution of December 6, 1883, could not deprive the city 
of the relief to which it would otherwise be entitled, on the 
failure of the water company to comply with its contract. 
The provisions of the ordinance requiring the water company 
to furnish the amount of water called for by it, and that the 
water supplied by the works should be good, clear water, and 
the source of supply not be contaminated by the sewerage of 
the city, were known to the bondholders when they purchased 
the bonds, and they also knew that the payment of the hy-
drant rents which would go to pay the interest on the bonds 
must depend upon the furnishing of water by the water com-
pany according to the contract.

Nor could the test required by the ordinance and satisfac-
torily made by the water company be a test of anything but 
the pressure power of the works. It could not be a test of the 
quantity of water which would thereafter be supplied by the 
works, nor of its continuing quality for domestic purposes. 
The resolution of acceptance cannot be considered as a guar-
anty to the bondholders that the water company would 
thereafter perform its contract for furnishing water in the 
quantity and of the quality called for by the ordinance. The 
bondholders were bound to take notice of the contents of the 
ordinance before purchasing their bonds, and purchased and 
held them subject to the continuing compliance of the water 
company with the terms of the ordinance. They bought the 
bonds as obligations of the water company, and not as evi-
dences of indebtedness of the city ; and they had information 
from the ordinance that the city would not be liable for hydrant 
rents if the water company failed to furnish water as agreed, 
and that if the water company neglected to comply with its 
contract the city would have the right to invoke the aid of a 
court of equity to enforce a cancellation of the contract.

As to the old water mains, the trustee and the bondholders 
took the lien of the mortgage subject to the conditions of the 
agreement for the sale of them by the city to Shelton. Imme-
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diately after the passage of the rescinding resolution of June 
1, 1885, the city proceeded to resume possession of the old 
mains, and its bill against the water company was filed imme-
diately thereafter, and on the 20th of June, 1885. The water 
company never credited the city with any money due on ac-
count of rent for the hydrants, applying it as payment on 
account of the old water mains ; nor did the city ever apply 
any money due by it to the water company for hydrant rents 
towards paying itself for the old mains.

The principal contention on the part of the appellants is 
that, on the acceptance of the ordinance by Shelton, a right in 
the franchise vested in him, which could not be defeated even 
though he afterwards failed to comply with its terms ; that the 
failure of the water company to furnish water in the quantity 
and of the quality called for by the ordinance was only a 
breach of a condition subsequent ; and that a court of equity 
will not lend its aid to divest an estate for such a breach. 
But it seems to us that in respect to a contract of the character 
of the present one, the ability of the water company to con-
tinue to furnish water according to the terms of the ordinance 
was a condition precedent to the continuing right of Shelton 
and his assigns to use the streets of the city and to furnish 
water for a period of thirty years ; and that when, after a rea-
sonable time, Shelton and his assigns had failed to comply 
with the condition as to the quantity and quality of the water, 
the city had a right to treat the contract as terminated, and to 
invoke the aid of a court of equity to enforce its rescission. A 
suit for a specific performance of the contract, or a suit to re-
cover damages for its non-performance, would be a wholly 
inadequate remedy in a case like the present. The danger to 
the health and lives of the inhabitants of the city from impure 
water, and the continued exposure of the property in the city 
to destruction by fire from an inadequate supply of water, were 
public questions peculiarly under the care of the municipality ; 
and it was entitled and bound to act with the highest regard 
for the public interests, and at the same time, as it did, with due 
consideration for the rights of the other parties to the contract.

We see no error in the decree of the Circuit Court, and it is 
Affirmed.
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WALLACE v. UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.

No. 855. Submitted January 10,1890. — Decided January 27,1890.

An envoy extraordinary and minister plenipotentiary of the United States 
to Turkey was never appointed before July 13, 1882. On that day, the 
claimant, being minister resident and consul general of the United States 
to Turkey, at a salary of $7500 a year, was appointed to the higher grade. 
By each of the diplomatic appropriation bills of 1882, 1883 and 1884, 
$7500 was appropriated for the salary of an envoy extraordinary and min-
ister plenipotentiary to Turkey. The claimant, having been paid the 
$7500 salary for each of those years, sued in the Court of Claims to re-
cover the difference between that amount and an annual salary of $10,000, 
claiming the latter under § 1675 of the Revised Statutes, as amended by 
the act of March 3, 1875, c. 153, 18 Stat. 483; Held, that as, under the 
amendment of 1875, the salary was to be $10,000, “ unless where a differ-
ent compensation is prescribed by law,” and the office did not exist be-
fore July 1, 1882, and the first provision made by Congress for a salary 
for it was made by the act of July 1, 1882, and was for $7500, and the 
same provision was continued while the claimant thereafter held the 
office, and he was paid the $7500, he had no further claim.

The case distinguished from that of United States v. Langston, 118 U. S. 
389.

Appeal  from the Court of Claims. Judgment there against 
the claimant.

Mr. George A. King for appellant.

Mr. Assistant Attorney General Cotton and Mr. Robert A. 
Howard for appellees.

Mb . Just ice  Blatchfobd  delivered the opinion of the court.

This is an appeal from a judgment of the Court of Claims, 
dismissing the petition, in a suit brought by Lewis Wallace 
against the United States. The findings of fact-were as 
follows:

“ 1. The claimant was, on the 13th day of July, in the year 
1882, appointed envoy extraordinary and minister plenipoten-
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tiary of the United States to Turkey, and held that office con-
tinuously from the time of said appointment till and including 
the 24th day of August, 1885. (Commission of claimant and 
letter of Secretary of State.)

“ 2. The Secretary of State, in the estimate of the appropri-
ations for the diplomatic and consular service for the follow-
ing fiscal years made the following specific estimate for the 
salary of the representative in Turkey as follows, to wit :

“£ Turkey.
“‘ Ministers resident in . . . Turkey at $7500 each (for 

fiscal year ending June 30, 1883).
“‘Envoys extraordinary and ministers plenipotentiary to 

. . . and to Turkey, $7500 (for the fiscal year ending June 
30, 1884).

“‘Envoys extraordinary and ministers plenipotentiary to 
. . . and to Turkey, $7500 (for the fiscal year ending June 
30,1885).

“‘Envoys extraordinary and ministers plenipotentiary to 
Turkey, $7500; additional submitted, $2500 (for fiscal year 
ending June 30, 1886).’

“ 3. With his appointment or commission claimant also re-
ceived the following notice from the Secretary of State :

“ ‘ Depar tment  of  State ,
“ ‘ Washingt on , July 21, 1882.

“‘Lewis Wallace, Esquire, etc., etc., etc.,
“‘Sir : Congress having recently raised the grade of the 

legation at Constantinople to a plenipotentiary mission, and 
the President, by and with the advice and consent of the 
Senate, having appointed you to be envoy extraordinary and 
minister plenipotentiary of the United States of America to 
Turkey, I beg to transmit herewith the following papers : . . .

‘ The act of Congress does not increase your compensation 
or contemplate other changes than as herein mentioned. You 
are referred to the personal instructions given you as minister 
resident, June 4, 1882, for the conduct of the business of the
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mission under your present appointment, and for the necessary 
expenditures incident to the maintenance of the legation at 
Constantinople?

“ 4. Claimant, in his first account with the Treasury De-
partment, stated the same as follows:

“‘United States Government in acc’t with Lew. Wallace, 
minister plenipotentiary at Constantinople.

“ ‘ To am’t of my salary from July 1st, 1882, to 30th Sep-
tember 1882, — months, at the rate of $7500 per annum?

“ The claimant charged and was allowed as said minister 
plenipotentiary, from July 13, 1882, to June 30, 1885, at the 
rate of $7500 per annum, as shown above, by copy of first 
account.

“ 5. The compensation paid to the claimant, from the time of 
his appointment till and including the 30th of June, 1885, was 
at the rate stated in his accounts, to wit, at the rate of $7500 
per annum, and claimant’s account stands closed upon the 
books of the Treasury by payment in full.

“6. Claimant was minister resident and consul general of 
the United States to Turkey at the date of his appointment 
as envoy extraordinary and minister plenipotentiary.”

On the foregoing findings, the -court decided, as matter of 
law, that the petition should be dismissed, under the decision 
of that court in the case of Francis v. United States, 22 C. Cl. 
403.

On the 13th of July, 1882, when the claimant entered upon 
his duties as envoy extraordinary and minister plenipotentiary 
of the United States to Turkey, section 1675 of the Revised 
Statutes, as amended by the act of March 3, 1875, c. 153,18 
Stat. 483, was in force, reading as follows:

“Sec . 1675. Ambassadors and envoys extraordinary and 
ministers plenipotentiary shall be entitled to compensation at 
the rates following, per annum, namely:

“ Those to France, Germany, Great Britain and Russia, each, 
seventeen thousand five hundred dollars.
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“Those to Austria, Brazil, China, Italy, Japan, Mexico and 
Spain, each, twelve thousand dollars.

“ Those to all other countries, unless where a different com-
pensation is prescribed by law, each, ten thousand dollars.

“And unless when otherwise provided by law, ministers 
resident and commissioners shall be entitled to compensation 
at the rate of seventy-five per centum, chargés d’affaires at 
the rate of fifty per centum and secretaries of legation at the 
rate fifteen per centum, of the amounts allowed to ambassa-
dors, envoys extraordinary and ministers plenipotentiary to 
the said countries respectively ; except that the secretary of 
legation to Japan shall be entitled to compensation at the rate 
of twenty-five hundred dollars per annum.

“ The second secretaries of the legations to France, Germany 
and Great Britain shall be entitled to compensation at the 
rate of two thousand dollars each per annum.”

Under the provision of that section, an envoy extraordinary 
and minister plenipotentiary to Turkey would be entitled to 
an annual compensation of $10,000, unless a different com-
pensation was prescribed by law. Having received compen-
sation at the rate of $7500 per annum, the claimant brought 
suit for the difference between that sum and $10,000 per 
annum, for the time from July 13, 1882, to June 30, 1885.

The office of- envoy extraordinary and minister plenipoten-
tiary to Turkey did not exist prior to July 1, 1882. Before 
that time, the diplomatic representative of the United States 
to Turkey was of the rank of a minister resident and consul 
general, and the claimant held that office, at an annual salary 
of $7500, when he was appointed envoy extraordinary and 
minister plenipotentiary.

By the act of July 1, 1882, c. 262, 22 Stat. 128, entitled 
‘An act making appropriations for the consular and diplo-

matic service of the government for the fiscal year ending 
June thirtieth, eighteen hundred and eighty three, and for 
other purposes,” it was provided “ that the following sums be, 
and they are hereby, appropriated for the service of the fiscal 
year ending J une thirtieth, eighteen hundred and eighty-three, 
out of any money in the Treasury not otherwise appropriated, 
for the objects hereinafter expressed, namely : . . ' .
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“ For salaries of envoys extraordinary and ministers pleni-
potentiary, as follows: To Chili and Peru, at ten thousand 
dollars each; to Turkey, seven thousand five hundred dollars; 
in all, twenty-seven thousand five hundred dollars.”

By the act of February 26, 1883, c. 36, 22 Stat. 424, entitled 
“ An act making appropriations for the consular and diplo-
matic service of the government for the fiscal year ending 
June thirtieth, eighteen hundred and eighty-four, and for other 
purposes,” it was provided “ that the following sums be, and 
they are hereby, appropriated for the service of the fiscal year 
ending June thirtieth, eighteen hundred and eighty-four, out 
of any money in the Treasury not otherwise appropriated, for 
the objects herein expressed, namely: . . .

“ For salaries of envoys extraordinary and ministers pleni-
potentiary, as follows: To Chili and Peru, at ten thousand 
dollars each; to Turkey, seven thousand five hundred dollars; 
in all, twenty-seven thousand five hundred dollars.”

By the act of July 7,1884, c. 333, 23 Stat. 227, entitled “ An 
act making appropriations for the consular and diplomatic 
service of the government for the fiscal year ending June 
thirtieth, eighteen hundred and eighty-five, and for other pur-
poses,” it was provided “that the following sums be, and they 
are hereby, severally appropriated for the consular and diplo-
matic service of the fiscal year ending June thirtieth, eighteen 
hundred and eighty-five, out of any money in the Treasury 
not otherwise appropriated, for the objects hereinafter ex-
pressed, namely: . . .

“ For salaries of envoys extraordinary and ministers pleni-
potentiary to the United States of Colombia and Turkey, at 
seven thousand five hundred dollars each, fifteen thousand 
dollars.”

No attempt was made by Congress, by those three statutes 
or by any other statute, to create the office of envoy extraordi-
nary and minister plenipotentiary to Turkey; but, as Congress 
had, by the act of July 1, 1882, made an appropriation of 
$7500 to pay the salary of an envoy extraordinary and minister 
plenipotentiary to Turkey, at the sum of $7500 for the fiscal 
year ending June 30,1883, and had thus left it to the President
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to fill such office, if he chose to do so, under his constitutional 
power, the President exercised that power by appointing the 
claimant, on the 13th of July, 1882. ‘

By such provision of the act of July 1, 1882, continued by 
the acts of February 26, 1883, and July 7, 1884, a different 
compensation per annum from that of $10,000 was prescribed 
by law for the envoy extraordinary and minister plenipoten-
tiary to Turkey, within the meaning of section 1675 of the 
Revised Statutes, before quoted. In view of the fact that the 
ofiice of envoy extraordinary and minister plenipotentiary to 
Turkey never had existed and never had been filled by any 
person prior to July 1, 1882, and of the fact that the first 
provision made by Congress for that office, in regard to its 
compensation, was for an annual salary of $7500, that sum 
must be considered as then having been prescribed by Congress 
as the compensation for the officer who might be appointed to 
fill it. It was, therefore, thé compensation prescribed by law 
as the annual compensation for that officer, and was a different 
compensation from that prescribed by section 1675 of the 
Revised Statutes ; and, according to that section, the compen-
sation could not be $10,000 a year.

The President raised the grade of the legation at Constan-
tinople to a plenipotentiary mission by his appointment of the 
claimant as envoy extraordinary and minister plenipotentiary 
to Turkey, on the 13th of July, 1882, and Congress provided 
for the office an annual salary of $7500. The claimant could 
have no larger salary, and can recover nothing in this suit.

His counsel seek to apply to this case the doctrine laid down 
by this court in United States v. Langston, 118 U. S. 389 ; 
but it has no application to the present case. In the Langston 
case a prior statute had fixed the annual salary of a diplomatic 
officer at a designated sum, without limitation as to time. A 
subsequent statute appropriated a less amount for the services 
of the officer for a particular fiscal year, but contained no 
words which expressly or by implication modified or repealed 
the prior statute. In the present case, as has been shown, the 
prior statute, namely, section 1675 of the Revised Statutes, 
has no application, because a different compensation for the
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office was prescribed by law before the President ever ap-
pointed, under his constitutional power, any such officer.

The judgment of the Court of Claims is
Affirmed.

MANNING v. FRENCH.

ERROR TO THE SUPERIOR COURT OF THE STATE OF MASSACHUSETTS.

No. 1188. Submitted January 13,1890. — Decided January 27, 1890.

In an action brought in a state court against the judges of the Court of 
Commissioners of the Alabama Claims, by one who had been an attor-
ney of that court, to recover damages caused by an order of the court 
disbarring him, the plaintiff averred and contended that the court had 
not been legally organized, and that it did not act judicially in making 
the order complained of; Held, that a decision by the state court that 
the Court of Alabama Claims was legally organized and did act judicially 
in that matter, denied to the plaintiff no title, right, privilege or immu-
nity claimed by him under the Constitution, or under a treaty or statute 
of the United States, or under a commission held or authority exercised 
under the United States.

The decision of a state court that a judge of a federal court acted judi-
cially in disbarring an attorney of the court involves no federal question.

A petition for a writ of error forms no pait of the record upon which action 
is taken here.

Motion  to  dis mis s or  affi rm . The case, as stated by the 
court in its opinion, was as follows.

Jerome F. Manning brought an action of tort in the Supe-
rior Court of Massachusetts against James Harlan of Iowa, 
Andrew S. Draper of New York, and Asa French of Massa-
chusetts, to recover damages for being prevented from acting 
as an attorney and counsellor in or before the Court of Com-
missioners of Alabama Claims of the United States, or in 
relation to any matter of business pending therein, by the 
defendants, who “falsely pretended to be judges of said Court 
of Commissioners of Alabama Claims, and actually acted as 
judges thereof, though in truth and fact neither of them was a
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judge thereof.” Service was had upon, the defendant French, 
but upon neither of the other defendants, and he, for answer, 
denied each and every allegation in the declaration. The fol-
lowing statement appears in the record, in the “plaintiff’s 
exceptions,” which were allowed by the presiding judge:

“At the trial, which was without a jury, it appeared that 
the plaintiff, in 1885, was and for many years had been an 
attorney and counsellor at law duly admitted to practice in 
the Supreme Court of the United States, in the Court of 
Claims of the United States, and in all the courts of this 
Commonwealth; that he acted as an attorney and counsellor 
before the Court of Commissioners of Alabama Claims, com-
mencing in January, 1875, and ending July 29, 1885; that he 
presented and prosecuted before said Court of Commissioners 
about seven hundred and fifty petitions of the class known as 
‘Alabama Claims,’ representing about fourteen hundred claim-
ants and beneficiaries, and thereby became entitled to receive 
from said claimants and beneficiaries divers sums of money, 
amounting in all to many thousands of dollars; that • the 
Court of Commissioners of Alabama Claims was established 
by act of Congress approved June 23, 1874, chapter 459; 
reestablished by another act approved June 5, 1882, chapter 
195, and continued by another act approved June 3, 1884, 
chapter 62; that in 1874 said Court of Commissioners adopted, 
among other rules, the following: ‘ Rule V. Any person of 
good moral character admitted to practice as attorney or 
counsellor in the Supreme Court of any State or Territory 
or the District of Columbia, or in any of the federal courts, 
on filing with the clerk a written statement of the date and 
place of such admission, with his name and post-office address 
in full, may, on motion, be admitted to practice in this court; ’ 
that on January 26, 1875, the plaintiff was, on motion of 
Robert M. Corwine, Esquire, admitted to practice in said 
Court of Commissioners; and that on October 5, 1882, said 
Court of Commissioners adopted certain additional rules, 
among which was the following: ‘ Rule XIV. All attorneys 
admitted to practice in the Court of Commissioners of Ala- 
ama Claims as created under the law of Congress approved
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June 23, 1874, will be recognized as attorneys in this court, 
reestablished under the law of Congress approved June 5, 
1882 ; ’ but the plaintiff claimed that said rules five and four-
teen were unauthorized and of no effect, and that the said 
Court of Commissioners had no power to create a bar or to 
admit attorneys thereto or to expel them therefrom.”

The record of the proceedings in In re Manning in the said 
•Court of Commissioners, duly attested, was put in evidence, 
which proceedings culminated in an order, made July 25,1885, 
that “the said Jerome F. Manning be, and he hereby is, 
prohibited from appearing and acting in this court in relation 
to any matter or business therein pending, and from exercising 
in any way the functions of an attorney and counsellor of this 
court. This decree to stand until further order of the court.” 
That record also contained a motion to rescind the foregoing 
order, and the action of the court denying the same.

The exceptions thus continue:
“ It also appeared that on the twenty-ninth of July, 1885, 

said* Court of Commissioners made the following order: ‘ Or-
dered, that the clerk of the court is hereby authorized to substi-
tute the name of any attorney of this court in place of said 
Jerome F. Manning in any case upon the receipt of the request 
in writing from the claimant therein or from his legal repre-
sentatives to that effect.’

“It also appeared that the defendant French was commis-
sioned and qualified as a judge of said Court of Commissioners 
on or about July 5, 1882, and not otherwise; and that the 
defendant Harlan was commissioned and qualified about the 
same time, and not otherwise; and that the defendant Draper 
was commissioned and qualified in the year 1885, and not 
otherwise; and that each of said judges concurred in said orders 
of July 24, July 25, July 29 and October 15, 1885, touching 
the plaintiff.

“ It also appeared that in addressing the court on July 25, 
as mentioned in the foregoing record, Robert Christy, Esq., 
as counsel for the plaintiff, read to said Court of Commission-
ers section 725 of the Revised Statutes of the United States 
and the decisions of the Supreme Court of the United States
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in the cases of Ex parte Robinson, in 19 Wall. 505, and Ex 
parte Bradley, in 7 Wall. 364, and argued that said commis-
sioners had no power to prohibit the plaintiff from practising 
before them.

“The defendant French admitted that he concurred with 
the other members of said Court of Commissioners in issuing 
and enforcing said orders of July 24 and 29, and that the 
plaintiff was thereby damaged, and claimed that the said 
Court of Commissioners had authority to issue and enforce the 
same, and that any loss sustained by the plaintiff thereby was 
damnum absque injuria.

“The plaintiff introduced evidence tending to show that 
each of the allegations in his declaration was true, and asked 
the court to make the following rulings:

“ First. That the Court of Commissioners of Alabama Claims 
had no authority to make the order made by them touching 
the plaintiff on July 29, 1885, and that the same was unlawful.

“ Second. That the defendant French having admitted that 
he concurred with the other defendants in issuing and enforc-
ing said order of July 29, 1885, and that the plaintiff was 
thereby injured, the plaintiff is entitled to recover from said 
French compensation for all losses sustained by him as the 
direct result of said order of July 29, 1885, and of the enforce-
ment thereof from thence to December 31, 1885.

“ Third. That more than two years having elapsed after the 
reorganization of the Court of Commissioners of Alabama 
Claims, under the act of June 5, 1882, and after the appoint-
ment of the defendant French and the other defendants, but 
prior to July 24, 1885, the said French and the other defend-
ants had, on said last-mentioned day and thereafter, no lawful 
authority to act as judges of said Court of Commissioners of 
Alabama Claims.

“ But the court declined so to rule, found the facts to be as 
stated in said printed record, ruled that the action could not 
be maintained, and found for the defendants.

“ The plaintiff, being aggrieved by the foregoing rulings and 
refusals to rule, excepts thereto, and prays that his exceptions 
may be allowed.”
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The exceptions having been entered in the Supreme Judicial 
Court of Massachusetts, the cause was there argued and the 
exceptions overruled on the 21st day of June, 1889, 149 Mass. 
391. As to the contention of the plaintiff that the judges 
who in fact composed the court on July 25, 1885, were not 
lawfully in office, and particularly that the defendant French 
was not then lawfully in office, the court said: “It appears 
that French was commissioned and qualified as judge ‘ on 
or about July 5, 1882.’ The argument is, that, as by the 
act of June 5, 1882, the existence of the court was limited to 
two years, the commission of Judge French had expired before 
July 25, 1885, when the court passed the order of which the 
plaintiff complains. It is contended that, when the existence 
of the court was continued beyond two years by the statute of 
June 3, 1884, it was necessary that the judges be reappointed 
in order lawfully to hold their office during the continued 
existence of the court.” The court held that it was unnecessary 
to consider whether the plaintiff’s right in the matter of his 
complaint would be greater against a judge de facto than 
against a judge de jure ‘ that it did not appear that the judges 
were originally commissioned for any definite time; that they 
would continue to hold their office while the court continued to 
exist, unless they were lawfully removed; that it was within 
the power of Congress, by statute, to extend the existence of 
the court before the original term of its existence expired; and 
that the judges, by virtue of their original appointment, con-
tinued to be judges while the court continued to exist. It was 
also held that the Court of Commissioners of Alabama Claims 
had the powers which the statutes conferred upon it, and that 
under the acts of Congress it had the power to prescribe by 
rule the qualification of attorneys to be admitted to practice 
before it, and therefore, the power to determine whether the 
persons who asked to be admitted had the requisite qualifica- 
tions, and whether the persons who had been admitted retained 
the requisite qualifications ; and that “ in the exercise of this 
power, after notice to the plaintiff and a hearing, that court 
prohibited the plaintiff from further exercising before it the 
functions of an attorney of the court. Congress had the right
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to confer this power exclusively upon that court, to be exer-
cised as a judicial power, and the judges of the court are not 
liable to individuals for judicial acts done within their juris-
diction. Randall v. Brigham, 7 Wall. 523 ; Randall, Peti-
tioner, 11 Allen, 473.”

On the first day of July, 1889, judgment for costs was 
entered for the defendant. The plaintiff, Manning, thereupon 
sued out a writ-of error from this court, and a motion to 
dismiss or affirm was made by defendant in error.

Mr. John JL. J. Creswell, on behalf of Mr. Cha/rles Theodore 
Russell, Jr., for the motion, submitted on Mr. Russell’s brief.

Mr. Charles Cowley, for plaintiff in error, opposing, submitted 
on his brief.

Mr . Chief  Justic e Fuller  delivered the opinion of the 
court.

Jurisdiction to review the final judgment rendered in this 
case cannot be maintained upon the ground of the denial by 
the state courts of any title, right, privilege, or immunity 
claimed under the Constitution, or some treaty, or statute of, 
or commission held or authority* exercised under, the United 
States, as the plaintiff in error set up and claimed none such. 
Spies v. Illinois, 123 U. S. 131, 181; Chappell v. Bradshaw, 
128 U. S. 132. And the decision that the defendant was not 
liable in damages, because in concurring in the order com-
plained of he acted in his judicial capacity, in itself involved 
no Federal question. Lange v. Benedict, 99 U. S. 68, 71. Nor 
can the plaintiff object that the validity of a statute of, or an 
authority exercised under, the United States was drawn in 
question, or that a title, right, privilege, or immunity was 
claimed under the Constitution, or a statute of, or a commis-
sion held, or an authority exercised under, the United States, 
on the ground that the defendant claimed to exercise an au-
thority under acts of Congress, or under a commission held 
under the United States, since this was not the plaintiff’s con-
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tention, but the defendants’; and the state courts decided not 
against but in favor of the authority, title, right, privilege, or 
immunity so claimed.

The three rulings asked by the plaintiff and refused by the 
court, were:

First. That the Court of Commissioners of Alabama Claims 
had no authority to make the order entered by them, touching 
the plaintiff.

Second. That, the defendant French having admitted that 
he concurred with the other defendants in issuing and enforc-
ing said order, the plaintiff' was entitled to recover from him 
compensation for all loss sustained by him, as the direct result 
of its entry and enforcement.

Third. That more than two years having elapsed after the 
reorganization of the Court of Commissioners of Alabama 
Claims, under the act of Congress of June 5, 1882, and after 
the appointment of the defendants, but prior to the date of 
the order, the defendants had no lawful authority to act as 
judges of said Court of Commissioners.

The court held that the term of the judges had not expired, 
and that they had authority to make the order, and, therefore, 
that the plaintiff could not recover, and in so holding decided 
in favor of the validity of the authority exercised by the 
defendant under the United'States, and of the right he claimed 
under the statutes of the United States, and the commission 
held by him.

The petition for the writ of error avers “ that said action 
involves divers Federal questions, one of which is whether 
said acts of Congress authorized said defendants to promul-
gate or enforce said order, and another of which is whether so 
much of said acts of Congress as undertakes (if any part 
thereof undertakes) to authorize the defendants to make such 
order was not in violation of articles V and VIII of the 
amendments of the Constitution of the United States, and 
the decision of said state court was adverse to the plaintiff s 
contention upon all of said Federal questions.”

The grounds thus suggested have been disposed of by what 
has been said, and it may be added that the petition for a w”’t
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of error forms no part of the record upon which action here 
is taken. Clark n . Pennsylvania, 128 U. S. 395; Warfield n . 
Chaffe, 91 U. S. 690.

The writ of error must he dismissed for want of jurisdiction.

UNITED STATES v. HANCOCK.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 

THE NORTHERN DISTRICT OF CALIFORNIA.

No. 688. Submitted January 8, 1890. —Decided January 27,1890.

When a decree in equity in a suit relating to public land gives the bounda-
ries of the tract, the claim to which is confirmed, with precision, and 
has become final by stipulation of the United States and the withdrawal of 
their appeal therefrom, it is conclusive, not only on the question of title, 
but also as to the boundaries which it specifies.

Proof that a surveyor of public land, who in the course of his official duty 
surveyed a tract which had been confirmed under a Mexican land-grant, 
accepted from the grantee some years after the survey a deed of a por-
tion of the tract, which he subsequently sold for $1500, though it may be 
the subject of criticism, is not the “ clear, convincing and unambiguous ” 
proof of fraud which is required to set aside a patent of public land.

Doubts respecting the correctness of a survey of public land, which was 
made in good faith and passed unchallenged for fifteen years, should be 
resolved in favor of the title as patented.

This  was a bill' filed to set aside a patent. The facts were 
these:

In 1843 Michael White petitioned for a tract of land at the 
mouth of the Cajon de los Mejicanos. This petition was sus-
tained and a grant made by Governor Manuel Micheltorena, 
the Mexican governor of the Californias, which read :

“ Whereas Don Michael White, a Mexican by naturalization, 
has petitioned for his own benefit and that of his family for 
the place known by the name of 4 Muscupiabe,’ bounded on the 
north by the foot of the mountain, on the south by Agua 
Caliente, and on the west by the ‘ Alisos,’ (sycamores,) "which 
are on the other side of the creek called 4 De los Negros,’ 
having practised the proceedings and relative observation, 
according to the direction of the laws and regulations ; exer- 

vol . cxxxin—13
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cising the authority conferred upon me in the name of the 
Mexican nation, I have concluded to grant him the aforesaid 
land, declaring it to be his property, by the present letters, 
subject to the approval of the most excellent departmental 
assembly, in and under the following conditions.

*****
“ 3d. The land of which grant is hereby made consists of 

one league, (w sitio de ga/n,ado may or a little more or less, 
according to the explanation of the diagram which is attached 
to the respective ‘ expediente.’

“ The judge that shall give the possession shall cause it to 
be measured in conformity with the*’ ordinance, reserving the 
overplus that may result to the nation for convenient uses.”

On February 8, 1853, a petition for confirmatipn was pre-
sented in the name of the original grantee to the board of 
commissioners appointed to ascertain and settle private land 
claims, and on March 6, 1855, the ¿rant was confirmed by an 
order in these words :

“ In this case, on hearing the proofs and allegations, it is 
adjudged by the commission that the claim of the petitioner 
is valid, and it is therefore decreed that his application for a 
confirmation be allowed, with the following boundaries, to 
wit: On north and east by the foot of the mountains, on the 
south by the Agua Caliente, and on the west by the cotton-
woods, which are on the other side of the creek, reference 
being had to the map accompanying the expediente.”

An appeal was taken from this order of confirmation, but 
was dismissed on June 8, 1857. This confirmation was not 
challenged.

In 1867 instructions were issued by the surveyor general of 
California for the survey; and the survey as made and returned 
to the surveyor general’s office was by him approved, and, on 
July 11, 1868, forwarded to Washington. This survey in 
January, 1871, was disapproved by the Secretary of the 
Interior as not conforming to the decree of confirmation, and 
a new survey ordered. On June 10, 1872, the surveyor gen-
eral reported that he had examined the original title papers 
and had compared them with the calls of the decree of confir-
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mation, and had caused an examination to be made of the 
premises, and that therefrom he found that a survey made in 
strict accordance with the boundary calls of the decree of 
confirmation would include something like a league more of 
land than the present survey, and that the owners of the grant 
were satisfied with the present survey, and therefore suggested 
the propriety of accepting it. This report was returned to the 
Secretary of the Interior, by him approved, and, on June 22, 
1872, the patent was issued. This bill was filed on May 29, 
1885. The bill charged that the surveyor, Henry Hancock, 
who made the survey was the real owner of a large interest in 
the grant, although the title was nominally in another party; 
that concealing his interest he secured his appointment as 
deputy surveyor, and in making the survey fraudulently 
included within its limits about twenty-six thousand acres 
more of land than justly belonged therein; that without any 
knowledge of the fraudulent acts of Hancock in the premises 
the surveyor general thereafter published the required notice 
of the survey in a newspaper published in the city of Los 
Angeles, a city of another county and over fifty miles from 
the land; whereas, at the time, there was a newspaper pub-
lished within the county and within two miles of the land. 
It also charged that after the survey had been disapproved by 
the Secretary of the Interior, Hancock fraudulently represented 
to the surveyor general that a correct survey would include 
about one league in addition to what was embraced within 
the present survey, but that the owners were content to take 
the survey as it stood; and that, induced by and relying upon 
these fraudulent representations, the surveyor general made 
the report and recommendation heretofore mentioned. The 
Circuit Court, on final hearing, dismissed the bill, and the 
United States appealed to this court.

Assistant Attorney General Maury, for appellant.

ALr. A. T. Britton and Mr. A. B. Browne, for appellees.

Mr . Jus tice  Brewer , after stating the case as above, deliv-
ered the opinion of the court.
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It is obvious that the confirmation was of a tract with speci-
fied boundaries, and as such covered all the land within those 
boundaries, irrespective of quantity, and this, notwithstanding 
there appeared in the prior proceedings statements that the 
tract contained a certain amount, “ a little more or less,” which 
amount was very much less than that included within the 
boundaries. “ When a decree gives the boundaries of the tract 
to which the claim is confirmed, with precision, and has be-
come final by stipulation of the United States and the with-
drawal of their appeal therefrom, it is conclusive, not only on 
the question of title, but also as to the boundaries which it speci-
fies.” United States v. Halleck, 1 Wall. 439 ; United States v. 
Billing, 2 Wall. 444; Higueras v. United States, 5 Wall. 827. 
And the act of Congress of July 1, 1864, 13 Stat. 334, § 7, 
requires the surveyor general, “ in making surveys of the pri-
vate land claims finally confirmed, to follow the decree of 
confirmation as closely as practicable whenever such decree 
designates the specific boundaries of the claim.”

The charge of fraudulent misconduct on the part of the sur-
veyor, Hancock, is not substantiated. Mr. Hancock was not 
appointed surveyor with reference to this survey. He was 
the regular deputy surveyor for this district, having been ap-
pointed more than ten years prior thereto. While at one time 
he had owned an interest in the grant, he had more than eight 
years before the survey sold and conveyed it for a full con-
sideration to his brother, and from that time forward, during 
all these proceedings, was without any interest in the premises. 
It is true that during these years Mr. Hancock acted as the 
general agent of hiß brother, and that is all the ground there 
is to suspect wrong on his part. There is not a syllable 
of testimony that; after the Secretary had ordered the new 
survey, Mr. Hancock had anything to do with the matter, 
either in suggestion, recommendation or otherwise, so that 
the report of the surveyor general was not made by virtue of 
anything that Hancock had said or done. The examination 
referred to by the surveyor general in his report was made 
by one R. C. Hopkins, under the direction of the surveyor 
general, a person who was at the time, so far as the testimony 
discloses, entirely disinterested.
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It is true there is testimony furnished by Mr. Hopkins 
himself that some time after the patent had been issued he 
accepted a deed of a portion of this grant as a present from 
the owners—a tract which he subsequently sold for $1500. 
Whatever criticism may be placed upon the acceptance of 
this gift—a gift made long after his relations to the survey 
had ceased—it certainly does not establish dereliction in his 
discharge of prior official duty.

These matters, together with the failure to publish notice 
in the nearest paper, are all the evidences of fraud in the 
transaction. Not only are they not “the clear, convincing 
and unambiguous” proofs of fraud required to set aside a 
patent, as declared by this court in the case of Colorado Coal' 
Company y. United States, 123 U. S. 307, 317, but they, all 
combined, create nothing more than a suspicion. They may 
leave a doubt, but they do not bring the assurance of certain 
wrong.

Some question is made as to the correctness of the survey, 
and that turns as a question of fact upon what is meant by 
the expression “Agua Caliente” in the various descriptions. 
If it means a stream known as Agua Caliente, then the gov-
ernment has no cause to challenge the survey, for it includes 
less than was really confirmed, but if it means a district of 
country known by that name in the northwestern portion of 
the San Bernardino rancho, a neighboring tract, then the sur-
vey was excessive. If it were necessary for us to determine 
this question, we think the evidence in the case indicates that 
the stream and not the district was intended, but it is not the 
province of this court to correct a mere matter of survey like 
that. If made in good faith and unchallenged as this has 
been for over fifteen years, whatever doubts may exist as to its 
correctness must be resolved in favor of the title as patented.

We see no error in the decree, and it is
Affirmed.

Mr . Justic e Fiel d  takes no part in this decision.
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COMANCHE COUNTY v. LEWIS.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE

DISTRICT OF KANSAS.

No. 1022. Submitted January 7, 1890. — Decided January 27, 1890.

Full control over the matter of the organization of new counties in the State 
of Kansas is, by its constitution, article 9, § 1, given to the legislature of 
the State, which has power, not only to organize a county in any manner 
it sees fit, but also to validate by recognition any organization already 
existing, no matter how fraudulent the proceedings therefor were.

When a legislature has full power to create corporations, its act recogniz-
ing as valid a de facto corporation, whether private or municipal, oper-
ates to cure all defects in steps leading up to an organization, and makes 
a de jure out of what was before only a de facto corporation.

When both the executive and legislative departments of the State have 
given notice to the world that a county within the territorial limits of 
the State of Kansas has been duly organized, and exists, with full power 
of contracting, it is not open-to the county to dispute those facts in an 
action brought against it by a holder of its bonds, who bought them in 
good faith in open market.

The debts of a county, contracted during a valid organization, remain the 
obligations of the county, although, for a time, the organization be 
abandoned, and there are no officers to be reached by the process of the 
court.

A recital in the bond of a municipal corporation in Kansas that it was 
issued in accordance with authority conferred by the act of March 2, 
1872, Kansas Laws of 1872, 110, c. 68, and in accordance with a vote of a 
majority of the qualified voters, is sufficient to validate the bonds in the 
hands of a bona fide holder; and the certificate of the auditor of the 
State thereon that the bond was regularly issued, that the signatures 
were genuine, and that the bond had been duly registered, is conclusive 
upon the municipality.

A recital in a bond issued by a county in Kansas for the purpose of build-
ing a bridge, need not necessarily refer to the particular bridge for the 
construction of which it was issued.

In Kansas a county has power to borrow money for the erection of count) 
buildings, and to issue its bonds therefor.

At  law , to recover on coupons of bonds issued by a munici-
pal corporation in Kansas. Judgment for plaintiff. Defendant 
sued out this writ of error. The case is stated in the opinion.
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JTr. G. C. Clemens and Mr. A. H. Smith for plaintiff in 
error. ,

Mr. IF. H. Hossington for defendant in error.

Mr . Justi ce  Brewer  delivered the opinion of the court.

This is an action on coupons. There were three classes of 
bonds, namely, court-house, bridge and current expense bonds. 
The Circuit Court held the latter void, the others valid, and 
judgment was rendered accordingly. Lewis v. Comanche 
County, 35 Fed. Kep. 343. The county alleges error. Our 
inquiry, therefore, is limited to the bridge and court-house 
bonds.

The first and principal contention of the plaintiff in error is 
that at the time of the issue of these bonds there was no valid 
county organization, no corporate entity capable of contract-
ing, that the pretended organization in 1873 was fraudulent 
and void, and shortly thereafter abandoned, the county re-
maining unorganized until 1885, when, upon memorial pre-
sented and census taken, it was organized anew as in the case 
of an unorganized county.

In order to fully understand the question here presented, a 
brief retrospect of the condition, the legislation and judicial 
decisions of the State is necessary.

At the time of its admission into the Union, in 1861, the 
settlements were confined to the eastern portion of the State, 
the west being wholly unoccupied. The territory of the State 
was divided into counties, those in the eastern portion being 
organized, and those in the western unorganized, the legisla-
tion as to the latter being limited to the matter of names and 
boundaries. Of course there were no courts in these unorgan-
ized counties, for the machinery was wanting; there were no 
'County buildings, county officers or jurors. So they were by 
statute attached to the organized counties for judicial purposes. 
It was foreseen that they would, in course of time, become 
occupied, and that provision must be made for their organiza-
tion as political subdivisions of the State. So, by the constitu-
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tion, in section 1 of article 9, power was given to the legislature 
in these words: “ The legislature shall provide for organizing 
new counties, locating county-seats, and changing county lines.’*

The first legislature, on the fourth day of June, 1861, passed 
an act entitled, “ An act relating to the organization of new 
counties.” This was amended in 1872, and under the act as 
so amended the county of Comanche was organized. Section 
1 of this chapter prescribes the proceedings, and is as follows:

“ Sect ion  1. Section 1 of an act relating to the organization 
of new counties is hereby amended so as to read; Section 1. 
When there shall be presented to the governor a memorial, 
signed by forty householders who are legal electors of the 
State, of any unorganized county, showing that there are six 
hundred inhabitants in such county, and praying that such 
county may be organized, accompanied by an affidavit attached 
to such memorial, of at least three householders of such county, 
showing that the signatures to such memorial are the genuine 
signatures of householders of such unorganized county, and that 
the affiants have reason to and do believe that there are six 
hundred inhabitants in such county as stated in the memorial, 
it shall be the duty of the governor to appoint some competent 
person, who is a bona fide resident of the county, to take the 
census and ascertain the number of bona fide inhabitants of 
such unorganized county, who shall, after being duly sworn to 
faithfully discharge the duties of his office, proceed to take the 
census of such county, by ascertaining the name and age of 
each of the bona fide inhabitants of such unorganized county, 
who shall receive for services rendered under this section pay 
at the rate of three dollars per day, from the state treasurer, 
upon an itemized account, verified by affidavit. The person 
who shall take the census as required, shall return to the gov-
ernor, upon appropriate schedules, the census authorized to be 
taken herein, certified to be correct and true, and if it appear 
by such return that there are in such unorganized county at 
least six hundred bona fide inhabitants, he shall appoint three 
persons, who shall be recommended in the memorial hereinbe-
fore provided for, to act as county commissioners, and a 
proper person to act as county clerk, to be recommended in
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like manner as the commissioners, and shall designate such 
place as he may select, centrally located, as a temporary county-
seat for such county, and shall commission such persons as 
such officers, and declare such place the temporary county-
seat of such county; and from and after qualification of the 
officers appointed under this section, the said county seat shall 
be deemed duly organized.” Laws of Kansas of 1872, p. 243.

Obviously, full control over the matter of organization of 
new counties was, by the constitutional provision quoted, 
given to the legislature, as was held by the Supreme Court 
of the State in the case of the State ex rel. Attorney General 
v. Commissioners of Pawnee County, 12 Kansas, 426, 438, in 
which case the court says:

“The whole power of organizing new counties belongs in 
this State to the legislature. It may provide for their organi-
zation by general laws and through the intervention of the 
governor, or of any other officer, agent, commissioner or per-
son it may choose; or it may directly organize a new county 
itself by special act. The provision of article 12 of the con-
stitution has no application to counties as counties. Beach 
v. Leahy, 11 Kansas, 23. It may organize a county with six 
hundred inhabitants, or with any number« more or less than 
six hundred. It may organize a county whenever there shall 
be a sufficient number of persons to hold the county offices, 
and the legislature may provide for a less number of county 
officers than the usual number. Borton v. Buck, 8 Kansas, 
308; Leavenworth v. State, 5 Kansai, 688.”

In the fall of 1873 proceedings looking to the organization 
of Comanche County were had, which were in form in full 
compliance with the requirements of section 1, above quoted. 
These proceedings closed, as required, with the proclamation 
of the governor, and upon the face of the papers was pre-
sented a clear case of a regular and valid organization. But 
while these proceedings were regular on their face, the agreed 
statement of facts shows that “said organization was effected 
solely for purposes of plunder by a set of men intending to 
secure a de facto organization and issue the bonds of said 
county, register and sell them to distant purchasers ignorant
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of the facts, and enrich the schemers, while plundering the 
future inhabitants and taxpayers of the county; and upon 
the consummation of said scheme, in the spring or early sum-
mer of 1874, all of said schemers, together with those who 
were the said de facto officers of the said county, left said 
county and never returned, and said county remained with 
said organization totally abandoned until, in February, 1885, 
when said county was, upon memorial presented and census 
taken, organized as in cases of unorganized counties.”

If these were all the facts, a very interesting inquiry would 
arise as to how far an organization fraudulent in fact but 
regular in form, and duly approved by the executive, could 
bind the county by an issue of bonds prima facie valid, and 
passing into the hands of a tona fide holder. But that inquiry 
is not before us. The ample power delegated by the con-
stitution to the legislature enabled it not only to organize a 
county in any manner it saw fit, but also to validate by rec-
ognition any organization already existing, no matter how 
fraudulent the proceedings therefor had been.

This proposition has been distinctly ruled by the Supreme 
Court of the State. See the case in 12 Kansas, supra’, see 
^Iso State ex ret. 'Atty. Gen. v. Stevens (Harper County), 21 
Kansas, 210; and State ex ret. Atty. Gen. v. HamiltonSame 
v. Yoxall (Wallace County), 40 Kansas, 323.

Nor is this ruling peculiar to the jurisdiction of Kansas. It 
is universally affirmed that when a legislature has full power 
to create corporations, its act recognizing as valid a de facto 
corporation whether private or municipal, operates to cure all 
defects in steps leading up to the organization and makes a 
de jure out of what before was only a de facto corporation. 
It is true that there must be a de facto organization upon which 
this recognition may act, as was held in State ex rel. Atty. Gen. 
v. Ford County, 12 Kansas, 441, 446; and in this case it appears 
from the findings, as well as from the testimony, that there 
was such de facto "organization. There being this de facto 
organization, there was ample recognition by the legislature. 
The very matter appears which, in the Harper County case, 
was, by the Supreme Court of Kansas, declared a legislative
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recognition sufficient to cure all defects, namely, an act detach-
ing the county from an organized county to which, for judicial 
purposes, it had theretofore been attached, and establishing 
courts therein. This act was approved March 9, 1874, the day 
before these bonds were signed. But this, which, by the 
Supreme Court of Kansas, was adjudged alone sufficient, is 
not all. Chapter 24 of the General Statutes of 1868, creating 
some new counties, divided the State into seventy-nine coun-
ties, numbered, named and described, among which was the 
unorganized county of Comanche ; and provided that no 
county should be entitled to representation in the legislature 
until it should have been organized. During the session of 
1874, the session immediately succeeding this attempted or-
ganization, and before the issue of these bonds, A. J. Mowry 
represented Comanche County in the legislature, taking ac-
tive part in its proceedings, voting for senator, introducing 
bills and otherwise. His right to a seat was challenged, 
examined by the committee on elections, and, after report 
therefrom, he was admitted and acted as a member during the 
entire session. Further than that, this organization having 
become a matter of discussion and challenge, the legislature 
passed a joint resolution, which recited that it appears from 
the report of the secretary of State that there were but 634 
inhabitants in the county of Comanche, and from the report 
of the auditor of the State that the bonded indebtedness of 
the county was $72,000; that the interests of the people and 
the honor of the State required an investigation; and directed 
that a committee of two should be appointed, one from each 
house, who, together with the attorney general, should make 
an investigation and report to the succeeding legislature. By 
that report, in January, 1875, the character of the organization 
was disclosed, and from that time on the county was, as stated, 
treated as an unorganized county until 1885. It also appears 
that in December, 1873, not only was a member of the legis-
lature elected, but, in addition, a new commissioner and a new 
county clerk, in the places of those temporarily appointed by 
the governor. There thus appears ample recognition, on the 
part of the legislature, of the validity of the organization, and,
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under repeated adjudications, its validity cannot now in this 
collateral way be challenged. And this is no mere technical 
ruling. It rests on foundations of substantial justice. It is 
true that the present inhabitants have been wronged by the 
fraudulent acts of these conspirators in 1813-74, and it is a 
hardship for them to be bound for debts they did not contract 
and from which they received no benefit; but, on the other 
hand, it would be an equal hardship to the plaintiff to lose the 
money he has invested in securities placed on the market, 
whose validity was attested to the fullest extent by both the 
executive and legislative departments of the State. When 
both of those departments give notice to the world that a 
county within the territorial limits of the State has been duly 
organized and exists with full power of contracting, can it be 
that a purchaser cannot in open market safely purchase the 
securities of that county ? Does the duty rest on him to 
traverse the limits of the county and make personal inspection 
of the number of the inhabitants? If any wrong has been 
done to the county through the want of attention on the part 
of the state authorities, equity would suggest that the State 
should bear the burden, and not cast it upon an innocent party 
residing far from the State and acting in reliance upon what 
it has done.

But it is urged that whatever may be said as to the organ-
ization in 1873-74, and its temporary validity, that organization 
was in 1874 abandoned, the county deserted, and a new organ-
ization made in 1885, and, it being a new organization there is 
no responsibility on its part for debts fraudulently contracted 
more than a decade before, by a confessedly fraudulent organ-
ization. Why should honest and industrious citizens, who have 
recently moved into hitherto unoccupied territory, be held 
responsible for debts fraudulently contracted years before by 
a set of rascals who stopped but for a day, and then decamped 
with the proceeds of their rascality ? But it must be borne 
in mind that the county, as a territorial subdivision of the 
State, has been in existence and unchallenged for more than 
a score of years. It matters not how many political organ-
izations there may have been, or what changes in the form of
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organization, the county has been ever the same, and, although 
the name of the political community given by the statutes is 
the “board of county commissioners” of the county, it is, 
after all, the county, with its property and population, which 
is the debtor. No one would for a moment suppose that when 
a county has contracted a valid obligation, the fact, if it could 
be made to appear, that all its inhabitants had removed and 
their places been supplied by others, would affect that obliga-
tion. There has been no subdivision of the original territory ; 
no addition to or subtraction from it. The only change has 
been in the continuity of political organization, and that, 
neither by municipal law nor the law of nations, destroys the 
territorial responsibility for legal obligations. Even a change 
in form does not destroy responsibility. The republic of 
France recognizes as valid the debts of the empire. A town 
whose growth enables it to cast off its village organization 
and assume the habiliments of a city continues liable for all 
debts theretofore contracted. And so the debts of a county, 
contracted during a valid organization, remain the obligations 
of the county, although for a time the organization be aban-
doned and there be no officers to be reached by the process of 
the courts. State ex rel. v. Yoxall, 40 Kansas, 323; The Sap-
phire, 11 Wall. 164; Broughton v. Pensacola, 93 U. S. 266; 
Mount Pleasant v. Beckwith, 100 U. S. 514.

Passing to the question of the bonds themselves, the first to 
be considered are the bridge bonds. The recital is in these 
words:

" This bond is executed and issued in pursuance of and in 
accordance with an act of the legislature of the State of 
Kansas, entitled 1 An act to authorize counties, incorporated 
cities, and municipal townships to issue bonds for the purpose 
of building bridges, aiding in the construction of railroads, 
water-power or other works of internal improvement, and 
providing for the registration of such bonds, the registration 
of other bonds, and the repealing of all laws in conflict there-
with,’ approved March 2, 1872, and also in accordance with 
the vote of a majority of the qualified electors of said county 
of Comanche, at a special election duly and regularly held 
therefor on the 31st day of January, 1884 [1874].” '
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The act referred to therein gave to counties full power to 
issue bonds for the building of bridges and prescribed the pro-
ceedings, including therein a vote of the people, essential to 
the vesting of authority in the county commissioners. The 
recital that the bond was executed and issued in pursuance of 
and in accordance with that act, and also in accordance with 
the vote of the majority of the qualified electors, is, within 
repeated rulings of this court, sufficient to validate the bonds 
in the hands of a honafide holder. It shows, in the language 
of School District v. Stone, 106 IT. S. 183, “a compliance in 
all substantial respects with the statute giving authority to 
issue the bonds,” and does not come within the limitations 
noticed in that case. Further than that, the bonds are en-
dorsed with the official certificate of the auditor of the State 
that the bonds had been regularly and legally issued; that the 
signatures were genuine; and that the bonds had been duly 
registered in his office in accordance with the act of the legis-
lature of March 2,1872. Inasmuch as these bonds were issued 
after the act of 1872 went into effect, they fall within the 
decision in the case of Lewis v. Commissioners, 105 IT. S. 739, 
rather than within that in the case of Bissell v. Spring Valley 
Township, 110 IT. S. 162, as to the conclusiveness of the cer-
tificate of the auditor.

The suggestion that the recitals are not sufficient because 
the particular bridge, for the building of which the bonds were 
to be issued, is not specified, carries no weight. Power is 
given by the first section of the act of 1872 to issue bonds 
for building bridges, and while the subsequent sections provid-
ing for a vote and other preliminaries seem to contemplate 
that a particular bridge should be the subject of consideration, 
yet it has never been held by this court, and ought not to be, 
that a full and minute detail of all the proceedings is essential 
to the validity of a recital. The main thing is that the county 
has promised to pay, and that the people by their vote have 
authorized such a promise for one of the purposes for which, 
under the statute, they may bind themselves.

The other series of bonds is what is known as “ court-house 
bonds,” so named on the face of the bonds themselves. The
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recital in this bond is as follows: “This bond is executed and 
issued for the purpose of erecting county buildings in pursu-
ance of and in accordance with an act of the legislature of the 
State of Kansas, entitled, ‘An act relating to counties and 
county officers,’ approved February 29, 1868, and ‘ An act to 
authorize counties,’ ” etc., reciting the title of the act referred 
to in the bridge bonds, as well as a vote similar thereto. On 
the back of each bond appears the auditor’s certificate as in 
the bridge bonds.

But it is insisted that county buildings are not works of 
internal improvement within the meaning of the act last 
referred to. Be that as it may — and it is unnecessary to 
decide this question, although in considering it reference may 
well be had to the opinion of the Supreme Court of Kansas in 
the case of Leavenworth County n . Miller, 7 Kansas, 479 — 
the act first referred to, the act of February 29, 1868, gave 
ample authority. That act, section 16, provides : “ The board 
of county commissioners of each county shall have power, at 
any meeting: . . . Fourth, ... to borrow, upon the 
credit of the county, a sum sufficient for the erection of county 
buildings, or to meet the current expenses of the county in 
case of a deficit in the county revenue.”

Prior to the issue of these bonds the Supreme Court of the 
State had held, in the case of Doty v. Ellsbree, 11 Kansas, 209, 
that the power to borrow money carries with it the power to 
issue the ordinary evidences and security of a loan, and, among 
them, county bonds. So that, by that act, the county had 
power to borrow money for the erection of county buildings 
and issue bonds therefor. There is no force in the suggestion 
that the purpose expressed in the recital is that of erecting 
county buildings, instead of borrowing money for the erection 
of county buildings. A general statement of the purpose, with 
direct reference to the act granting authority, and a recital 
that the bond is issued in pursuance of and in accordance with 
the act, is sufficient. The case of Scipio v. Wright, 101 U. S. 
665, rested entirely on the fact of the uniform and continuous 
ruling on the part of the highest court in the State of New 
York, in which the bonds were issued, and was a case aris-
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ing between a municipality and a purchaser who took with 
notice of the manner in which the bonds had been disposed of. 
So that this cannot be considered an authority in the case be-
fore us.

These are all the. matters we deem necessary to notice, and, 
there appearing no. error in the ruling of the Circuit Court, its 
judgment is

Affirmed.

UNITED STATES v. WATERS.

APPEAL FROM THE COURT OF CLAIMS.

No. 95. Submitted November 11, 1889.— Decided January 27, 1890.

The amount of counsel fee to be allowed to a district attorney, under Rev. 
Stat. § 824, for trial before a jury of a person indicted for crime, is dis-
cretionary with the court, within the limits of the statute; and the ac-
tion of the court in this respect is not subject to review by the Attorney 
General, or by the accounting officers of the treasury.*

The supervisory powers of the Attorney General over the accounts of dis-
trict attorneys, marshals, clerks and other officers of the courts of the 
United States under Rev. Stat. § 368, are the same which were vested in 
the Secretary of the Interior before the creation of the Department of 
Justice.

The powers of an Auditor in the Treasury Department are limited to the 
examination and auditing of accounts, to the certification of balances, and 
to their transmission to the comptroller; and do not extend to the allow-
ance or disallowance of the same.

A comptroller in the Treasury Department has no power to review, re-
vise or alter items in accounts expressly allowed by statute, or items of 
expenditures or allowances made upon the judgment or discretion of 
officers charged by law with the duty of expending the money or making 
the allowances.

This  was an action against the United States to recover an 
allowance to a district attorney by the trial court under Rev. 
Stat. § 824, disallowed by the Attorney General and by the 
accounting officers of the Treasury. Judgment for claimant, 
from which the defendants appealed. The case is stated in 
the opinion.

Mr. Attorney General and Mr. B. Wilson for appellants.
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Mr. Charles C. Lancaster for appellee.

Mr . Justice  Lamab  delivered the opinion of the court.

This is an action brought in the Court of Claims on the 18th 
of February, 1885, by a district attorney of the United States 
to recover a balance of $320, alleged to be due him for 
services performed under section 824 of the Revised Statutes, 
and withheld from him by the accounting officers of the 
Treasury Department, under instructions from the Attorney 
General.

The material facts in the case, as found by the court below, 
are substantially as follows: The claimant, Charles C. Waters, 
for six years immediately preceding the commencement of the 
action, had been United States district attorney for the East-
ern District of Arkansas, and in his official capacity, during 
that period, had tried twenty-two indictments for crimes, be-
fore a jury, securing a conviction in each case. The District 
Court before which those causes were tried allowed him $30 
counsel feb in each case, in addition to the fees otherwise pro-
vided for, in accordance, as is claimed, with the provisions of 
section 824 of the Revised Statutes. When his accounts were 
forwarded to the accounting officers of the Treasury Depart-
ment they were submitted to the Attorney General for his 
supervision, Rev. Stat. § 368, who reduced the amounts, allowed 
claimant $10 in five, $15 in fourteen, and $20 in three of the 
cases — in all $320. The accounting officers of the Treasury 
Department followed the action of the Attorney General and 
passed the accounts as reduced.

The practice of reducing the allowances made to district 
attorneys for counsel fees first began about 1878, when At-
torney General Devens issued the following circular :

“Dep artme nt  of  Just ice , Washi ngton ,-------- , 1878, 
- ---- , Esq.,

‘ United States Attorney, District of-------- :
‘Sir : Your attention is invited to the concluding clause of 

section 824 of the Revised Statutes of the United States, per-
mitting an allowance not exceeding $30, in addition to the

vol . cxxxin—14
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other legal fees of the United States attorney, in proportion to 
the importance and difficulty of the cause, when a conviction 
is had before a jury on an indictment for crime. Whenever 
you have obtained the approval of the court to a special fee 
under this clause, you will forward with your account of the 
same to the First Auditor a brief statement of the points and 
circumstances in each case, which render it one of the impor-
tance and difficulty contemplated by the statutes. Your ac-
count, together with the statement, will be submitted by the 
First Auditor (in such cases as he deems necessary) to the 
Attorney General, in order to determine from the means 
afforded whether such special counsel fees should be allowed 
in the final settlement.

“ Very respectfully, Charle s Deve ns ,
“Attorney General.”

Previous to that time such allowances by the court were 
accepted without alteration. The claimant’s whole counsel 
fees would not exceed the maximum of $6000 in any one year.

It is to recover this balance of $320 that the suit is 
brought. The Court of Claims, upon the foregoing facts, 
rendered judgment in favor of claimant for the amount in 
dispute 21 C. Cl. 30. The assignment of errors is a general 
one, and is merely to the effect that the court below erred, 
upon the facts found, in its conclusion of law, that the appel-
lee was entitled to recover from the United States the sum 
of $320.

The fees in question were allowed by the court under sec-
tions 823 and 824 of the Revised Statutes. Section 823 pro-
vides that “ the following and no other compensation shall 
be taxed and allowed to attorneys, solicitors and proctors in 
the courts of the United States, to district attorneys, clerks, 
etc., . . . except in cases otherwise expressly provided 
for by law.” Section 824, after limiting the fees to the district 
attorneys for their official services therein named, each at a 
specific amount, irrespective of the labor and responsibility 
involved, provides in its concluding clause that, “ When an 
indictment for crime is tried before a jury and a conviction is
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had, the district attorney may be allowed, in addition to the 
attorney’s fees herein provided, a counsel fee, in proportion to 
the importance and difficulty of the cause, not exceeding thirty 
dollars.” ■

The exact amount of the allowance, within the prescribed 
limit, thus authorized, is left discretionary; but the section 
does not, in so many words, designate the person or tribunal 
by whom that discretion shall be exercised. The contention 
of the United States is, that this discretionary power is vested 
in the Attorney General; and that the fixing of the amount 
of a special counsel fee, in the absence of express legislative 
provision, is not a judicial but an executive act, to be exercised 
by the Attorney General, as the chief of the department to 
which district attorneys belong. The view on which the court 
below rested its decision was, that this discretionary power 
pertains to the judicial functions of the court before which the 
cause was tried, and by which Congress manifestly intended 
that its importance and difficulty should be determined; and 
that, therefore, the allowance by the District Court of the 
fees in question was conclusive upon the Attorney General 
and the accounting officers of the Treasury Department.

It will be observed that none of the provisions of these 
sections have any reference whatever to the matter of render-
ing or revising accounts, or to the powers and duties of the 
Attorney General, or of the accounting officers of the Treasury 
Department, in relation to the accounts of district attorneys. 
They relate exclusively to the compensation or fees to be taxed 
and allowed those officers; and the concluding paragraph 
applies alone to the allowance of the additional fee to the 
district attorney, for services rendered within the court on the 
trial of a cause, all the steps and incidents of which, including 
the taxation of costs arising in the course of the proceedings, 
are within the knowledge and under the jurisdiction of the 
court. They, in express terms, require the district attorney’s 
ees to be taxed, and no other tribunal can tax them, except 

the court having jurisdiction. In the case of The Baltimore^ 
8 Wall. 377, referring to the provision of the statute of Feb-
ruary 26, 1853, 10 Stat. 161, part of the first section of which
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was incorporated in haec verba into these two sections of the 
Revised Statutes, it was held that fees and costs allowed to 
attorneys, solicitors and proctors in admiralty cases were tax-
able as costs, as an incident to the trial and judgment. Say 
the court in that case, page 392:

“ Fees and costs, allowed to the officers therein named, are 
now regulated by the act of the 26th of February, 1853, which 
provides in its first section, that in lieu of the compensation 
now allowed by law to attorneys, solicitors, proctors, district 
attorneys, clerks, marshals, witnesses, jurors, commissioners 
and printers, the following and no other compensation shall 
be allowed. Attorneys, solicitors and proctors may charge 
their clients reasonably for their services, in addition to the 
taxable costs, but nothing can be taxed as costs against the 
opposite party, as an incident to the judgment, for their ser-
vices, except the costs and fees therein described and enumer-
ated.”

No distinction is made by the court or by the statutes be-
tween the fees prescribed in admiralty cases as an incident to 
the judgment and those so incident in other cases. All the 
costs and fees “ therein described and enumerated ” are put 
on the same footing, as taxable costs, incident to the judg-
ment. The discretionary fee that “ may be allowed ” to a 
district attorney for securing a conviction in a case of indict-
ment for a crime tried by a jury, is none the less an incident 
to the trial and judgment because its allowance is contingent 
upon a conviction. Both before and since the enactment of 
the statute of 1853, courts in the exercise of their discretion 
have allowed counsel fees in many cases without question 
when reviewed by this court. In The Apollon, 9 Wheat. 362, 
379, and in Ca/nter n . The American and Ocean Insurance 
Companies, 3 Pet. 307, 319, the allowance of counsel fees by 
the court below was affirmed by this court as a matter within 
the sound discretion of the court before whom the cause was 
tried ; and those decisions wrere cited with approval in Elastic 
Fabrics Co. v. Smith, 100 U. S. 110, and Paper Bag Cases, 
105 U. S. 766, 772. In United States v. Ingersoll, 1 Crabbe, 
135, suit was brought by the United States against a United
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States district attorney, for money had and received. He 
pleaded, as a set-off, among other items, $5083.20 for costs 
taxed and allowed in criminal cases, payment of which had 
been withheld by the Treasury Department. It was held 
that those costs (which were attorney’s fees) constituted a fair 
and legal set-off; and the court laid down the principle, as 
concisely stated in' the syllabus, that “ the allowance of costs 
to a district attorney is altogether in the jurisdiction of the 
judge, and not within the power of the officers of the Treas-
ury.”

In harmony with those decisions, and in accordance with 
the practical construction placed by the courts, by the Attor-
ney General himself, and by the accounting officers of the 
Treasury Department, upon the act of February 26, 1853, 
(now sections 823 and 824, Revised Statutes,) the judge before 
whom the case was tried always exercised the discretion of 
allowing an additional counsel fee to district attorneys, in the 
specified cases, without the revision of any executive officer, 
from the passage of that act until 1878.

But in 1878 the. Attorney General, in the circular letter 
hereinbefore set forth, assumed the authority to change the 
uniform practice, and to revise and alter the allowances of 
those counsel fees made by the judge. In our opinion this 
attempted change was not warranted by law. In allowing 
the counsel fee to the district attorney the court acted in its 
judicial capacity, and such allowance, being a judicial act of 
a court of competent jurisdiction, was not subject to the re-
examination and reversal of the Attorney General. United 
States v. O’Grady, 22 Wall. 641; Butterworth v. Hoe, 112 
U. S. 50, 67; Hayburn’s Case, 2 Dall. 409, 410, note a.

If the Attorney General has the right, upon information 
derived from a statement made. to him by a district attorney 
as to the facts and circumstances of a trial in court, to reduce 
a fee allowed by the court, he may with equal right and pro-
priety increase such fee should • he determine that the judge 
had underestimated the importance and difficulty of the cause 
tried before him, and had undervalued the services of such 
district attorney.
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It is contended that the power of the Attorney General to 
make the reduction in question is vested in him by virtue of 
section 368 of the Revised Statutes, which provides as follows:

“ The Attorney General shall exercise general supervisory 
powers over the accounts of district attorneys, marshals, 
clerks and other officers of the courts of the United States.”

The supervisory powers given in this section are precisely 
those which were exercised by the Secretary of the Interior be-
fore the Department of Justice was established, and which were 
transferred from the Secretary of the Interior to the Attorney 
General by the 15th section of the act of June 22, 1870, 
c. 150, 16 Stat. 164. That section provides that, “ the supervi-
sory powers now exercised by the Secretary of the Interior 
over the accounts of the district attorneys, marshals, clerks 
and other officers of the courts of the United States, shall be 
exercised by the Attorney General, who shall sign all requisi-
tions for the advance or payment of moneys out of the treas-
ury, on estimates or accounts, subject to the same control now 
exercised on like estimates or accounts by the first auditor or 
first comptroller of the treasury.”

It was never claimed by the Secretary of the Interior, nor 
considered by the. officers of the Treasury Department, that 
those supervisory powers over accounts gave him any author-
ity to make an allowance of fees under section 824 of the Re-
vised Statutes, or to review and reverse a judicial order allow-
ing such fees.

A close examination of the statutes by which these supervi-
sory powers are defined shows, as well stated in the opinion of 
the court below, that they extend to seeing that the accounts 
are in due form, in accordance with the law and regulations; 
that all receipts are properly credited; that all items of pay-
ments and allowances are authorized, by law; that nothing is 
retained beyond the maximum fixed by the statute; and that 
in every respect the law relating to the same has been fully 
complied with; and does not include the power of reviewing 
the discretion of a judge in making allowances, or of altering 
his orders, and decrees therein.

We are unable to perceive the pertinence and force of the
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argument drawn from the authority of the Attorney General, 
as chief of the Department of Justice exercising the power of 
superintendence and direction over the district attorneys as 
subordinate officers belonging to that department. This author-
ity is purely of an executive character, analogous to that of all 
the other chiefs of their respective departments. The superin-
tendence and direction which he exercises, however compre-
hensive and minute it may be, over the duties of those officers 
which are purely administrative and executive, cannot by any 
stretch of construction be made to extend over the proceed-
ings, the judgments, or the orders of the courts under whose 
jurisdiction the district attorneys, under the law, are required 
to perform their duties.

With regard to the supervisory power of the accounting 
officers of the Treasury Department in this connection, it is to 
be observed that, according to the record in the present case, 
those officers simply “followed the action of the Attorney 
General,” which, as we have already seen, was unauthorized 
by law. The counsel for the United States, while insisting 
that the discretion in question is vested in the Attorney Gen-
eral, concedes in his brief that it was not meant to be given to 
the accounting officers. In this connection he says :

“ The accounting officers of the Treasury could never have 
been given this discretion in fixing an additional allowance, 
for, from the nature of the case, they know nothing about the 
difficulty and importance of the work done by a district attor-
ney, and because fixing compensation for services is foreign to 
their ordinary business. The discretion is of a kind they never 
exercise, and, moreover, when exercised by another, they can-
not alter or amend what is done.”

Further discussion of this point is not necessary. The powers 
and duties of the accounting officers are well described by the 
eourt below in the following language, with which we agree:

Those powers and duties are well understood. The auditor 
merely examines and audits accounts, neither allowing nor dis-
allowing the same, certifies balances and transmits the same 
to the comptroller for his decision thereon. The comptroller 
decides whether or not the items are authorized by statute,
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and are legally chargeable. He has no power to review, revise 
and alter items expressly allowed by statute, nor items of 
expenditures or allowances made upon the judgment and dis-
cretion of other officers charged with the duty of expending 
the money or of making the allowances. His duty extends no 
further than to see that the officers charged with that duty 
have authorized the expenditures or have made the allow-
ances.” 21 C. Cl., 37, 38.

For the foregoing reasons, the judgment of the Court of 
Claims is

Affirmed.

COULAM v. DOULL.

APPEAL FROM THE SUPREME COURT OF THE TERRITORY OF UTAH.

No. 124. Submitted November 18, 1889. — Decided January 27, 1890.

Under the statute of Utah, enacting that' when a testator omits to provide 
in his will for any of his children or the issue of any deceased child, 
such child or issue of a child shall have the same share in the estate it 
would have had had the testator died intestate, “ unless it shall appear that 
such omission was intentional,” the intention of the testator is not neces-
sarily to be gathered from the will alone, but extrinsic evidence is admis-
sible to prove it.

A statute of Massachusetts, touching wills in which the testator fails to 
make provision for a child or children or issue of a deceased child in 
being when the will was made, was substantially followed by the legis-
lature of California; and, as enacted in California, was followed in Utah. 
In Massachusetts it received a construction by the Supreme Judicial 
Court of the State which the Supreme Court of California had, before 
the adoption of the statute in Utah, declined to follow. In a case arising 
under the statute of Utah ; Held, that the court was at liberty to adopt 
the construction which was in accordance with its own judgment, and 
that it was not obliged to follow the construction given to it by the 
Supreme Court of California.

John  Coulam  of Salt Lake City, in the county of Salt Lake 
and Territory of Utah, died at that place on the 20th day of 
May, a .d . 1877, leaving him surviving, his widow, now Ann 
Doull, (she having since his death intermarried with one 
George Doull,) and John Coulam, George Coulam, Henry 
Coulam, Fanny Baker and Sarah J. Heiner, his children and
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only heirs-at-law. At the time of his death, the said John 
Coulam was seized in fee simple, and in possession, of the 
following described real property, to wit: “All of lot No. six 
(6), in block fifty-nine (59), in plot ‘B,’ Salt Lake City sur-
vey, in the city and county of Salt Lake and Territory afore-
said, with the tenements and appurtenances thereunto belong-
ing.” He left a last will, and testament, which was duly 
admitted to probate, and was as follows:

“I, John Coulam, being of sound mind and memory, do 
make and publish this my last will and testament in manner 
and form following: I give and bequeath unto my beloved 
wife, Ann Coulam, all my personal property and real estate, 
to wit, the sum of one thousand and twenty-five ($1025) dol-
lars, held in trust by Wells, Fargo & Co., and now due me 
from the Hon. William A. Hamill by note now in my posses-
sion ; and I also give and bequeath unto my said beloved wife 
Ann my freehold estate known and recorded as lot six (6), 
block fifty-nine (59), plot ‘ B,’ Salt Lake City survey, with all 
the messuages, tenements and appurtenances thereunto belong-
ing ; and all the rest, residue and remainder, and all the debts 
accruing to me, of my personal estate, goods and chattels of 
what kind and nature soever I give and bequeath the same to 
my said beloved wife, and I hereby revoke all former wills by 
me made.”

Upon the 2d of November, 1885, the children of the testator 
and one Zera Snow brought an action in the District Court of 
the Third Judicial District of the Territory to recover an 
undivided interest in the real estate above described, the 
children claiming, as heirs-at-law, three-quarters of the estate, 
real and personal, of Coulam, deceased, and Zera Snow, as 
owner by conveyance from said heirs-at-law made since the 
death of John Coulam, an undivided one-fourth part of the 
real estate in question, the plaintiffs together averring title to 
an undivided three-quarters thereof.

The complaint set up the will, and alleged “ that in or by said 
will said John Coulam, testator, omitted to provide for any of 
bis said children, the said plaintiffs: that it does not appear 
that said omission was intentional.” The defendant answered,
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and denied “ that the omission of said decedent testator to 
provide in his said will for his said children was not intentional 
on the part of said testator, and, on the contrary, alleges that 
said omission was intentional on the part of said testator and 
so appears.” A jury having been expressly waived, the cause 
was heard by the court.

Upon the trial evidence was offered on behalf of the defend-
ant, and admitted over the objection of the plaintiffs, tending 
to show that before and after and at the time of the execution 
and publication of the will, and up to the time of his death, 
the testator was in full possession of his faculties, and of sound 
and perfect memory; that he had no other property when the 
will was executed or at his death, than that mentioned in the 
will; that he had previously personally prepared the drafts of 
two other wills, which he called for and which were before 
him when the will in question was drawn, both of those prior 
wills being in his own handwriting and signed by him, and 
omitting to provide for his children; that the instrument in 
question was drawn by a Mr. Campbell, to whom the testator 
gave instructions as to what it should contain; that the tes-
tator’s wife, the defendant in this action, had lived with him 
for nearly thirty years, had raised his children, the youngest 
from babyhood, and had worked hard and helped to make the 
money with which the houses upon the lot were built; that 
the children had all attained maturity, were married, and had 
homes of their own, ( chiefly bestowed on them by the testator 
and his wife,) and were in comfortable circumstances; and that 
his daughters and sons were in daily attendance upon him 
during his last illness, and when the will was drawn up and 
executed. None of the evidence was offered for the purpose 
of showing advancements.

The court thereupon rendered its decision in -writing, and 
made and filed the following’ finding of fact:

“ That the omission and failure of John Coulam, senior, the 
testator, to provide for any of his children, the said plaintiffs, 
in his last will and testament, was intentional on his part.

And the conclusion of law: “ That the defendant is entitled 
to recover herein.”
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Judgment was accordingly entered for the defendant, and 
the cause was brought here ©n appeal.

Mr. William C. Hall and Mr. John A. 'Marshall for appel 
lants.

The appellants and the appellee claim under a common 
source of title, viz.: one John Coulam, who died testate in 
1877. His will is set out in the complaint, and purports to 
give his entire estate to his wife, the appellee, entirely ignor-
ing the appellants, his children.

(694) Section 10, Compiled Laws of Utah of 1876, p. 272, 
is as follows: “ When any testator shall omit to provide in his 
or her will for any of his or her children, or for the issue of 
any deceased child, unless it shall appear that such omission 
was intentional, such child, or the issue of such child, shall 
have the same share in the estate of the testator as if he or 
she had died intestate, to be assigned as provided in the pre-
ceding section.”

(703) Sec. 19, Compiled Laws of 1876, p. 273, provides that 
if the decedent leave a husband or a wife and more than one 
child, the estate of the decedent goes one-fourth to the sur-
viving husband or wife for life, and the remainder with the 
other three-fourths to the children.

Two issues are raised by the pleadings: but the second, 
having been abandoned below, there remains in this court for 
discussion only the question: Was the omission of the testator 
to provide in his will for his children intentional ? The ques-
tion of law raised by the assignment of errors relates to the 
admission of parol testimony, tending to prove that the tes-
tator intentionally omitted to provide for his children: a part 
of such testimony being the contents of two drafts of former 
wills, not published or witnessed.

On the part of the appellants it is contended that the omis-
sion of the testator to provide in his will for his children, by 
virtue of the statute, annexes to the will the condition that 
the will shall be void, quoad the children, unless a contrary 
intention appears by intrinsic evidence, and that the operation
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of this rule of law is altogether independent of the intention 
of the testator except as that intention may be expressed in 
the will.

It is a general rule that the intent of a testator must be 
found on the face of the will, and that extrinsic evidence is 
inadmissible to show it, the exception being where such evi-
dence is needed to remove a latent ambiguity. Mann v. 
Mann, 1 Johns. Ch. 231 ; Tucker v. Seamarts Aid Society, 
7 Met. 188 ; Spencer v. Higgins, 22 Connecticut, 526 ; Kurtz 
v. Hilmer, 55 Illinois, 514.

To this general rule and its limitations as stated we find no 
opposing authority, but it is contended in behalf of the appel-
lee that this rule is not applicable to the case at bar.

Our statute on the subject of pretermitted children is but an 
outgrowth of the common law doctrine of the implied revoca-
tion of a will by a subsequent marriage and birth of issue, 
and the authorities defining that doctrine of the common law 
will assist in arriving at the proper construction of the statute 
in question.

Under the doctrine above referred to, it was well settled 
that no revocation would be implied by law if the testator in 
his will made any provision, however small, for the future 
wife and children ; such provision furnishing intrinsic evidence 
that he did not intend the future alteration in his circum-
stances to work a revocation of his will. Kenebel v. Scrafton, 
2 East, 530, 541.

It was then contended, as it is claimed by appellee in this 
case, that the entire doctrine was one of presumption raised 
by the parol proof of extrinsic circumstances, viz. : the sub-
sequent marriage and birth of issue, and that a presumption 
so raised could be rebutted by like parol evidence.

This contention received serious consideration in Marston n . 
Roe, 8 Ad. & El. 14, decided in 1838; the case having been 
argued in the presence of all the judges of England, with the 
exception of Lord Denman, as stated in the opinion ; and it 
was in that case decided that no extrinsic evidence would be 
admissible to prove an intention against revocation, but that 
the revocation took place by virtue of a condition tacitly an-
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nexed to the will by the law, independent of the intention of 
the testator, except as such intention was expressed in the will. 
A portion of the evidence so excluded was, as in the case at 
bar, the drafts of two former wills.

And the reason for the exclusion of such evidence is stated 
to be, that the statute required' wills of real estate to be in 
writing, and that the object of the statute was to prevent the 
title to real property from being dependent on “ the perplexity 
and uncertainty of such conflicting evidence.”

The same reason exists in this Territory. See sec. (654), 
p. 265, and sec. (686), p. 271, Compiled Laws of Utah, 1876.

The case of Marston v. Roe has been always followed in 
this country. 2 Greenl. Ev. § § 684, 685; C. B. de Q. Railroad 
v. Wasserman, 22 Fed. Rep. 872.

In Massachusetts in 1783, a statute was passed containing 
the following provision, viz.: “ That any child or children, 
. . . not having a legacy given them in the- will of their 
father or mother, shall have a proportion of the estate of their 
parent assigned to him, her or them, as though such parent 
had died intestate. . . .” Stat, of 1783, c. 24, § 8. It was 
the well settled construction of this statute by the Supreme 
Court of said State, that although the child had no legacy 
left him in the will of the parent, yet if an intention to omit 
him appeared,' he would not be entitled to any portion of the 
estate. Tucker v. Boston, 18 Pick. 162,167; Wilson v. Fosket, 
6 Met. 400; £ C. 39 Am. Dec. 736. But it was equally well 
settled that such intention could only be made to appear by 
intrinsic evidence, and that all extrinsic evidence of such in-
tent was inadmissible. See cases above cited.

After this statute was thus judicially construed the laws of 
Massachusetts were revised. Sec. 21 of c. 62, Rev. Stats., pro-
vided that an heir for whom an ancestor omits to provide 
in his will, is entitled to a distributive share of the ancestor’s 
estate, unless he shall have “ been provided for by the testator 
in his lifetime, or unless it shall appear that such omission was 
intentional, and not occasioned by any mistake or accident^ 
It is stated by the Commissioners for revising the statutes, in 
their note to the section last quoted, that it was taken from
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Stat. 1783, c. 24, “ adopting the construction which has been 
given to it by the Supreme Court.” See brief of counsel for 
appellee in Wilson v. Fosket, cited ante.

Under this last statute Wilson v. Fosket was decided in 1843. 
That case, without overruling the prior cases in Massachusetts 
under the statute of 1783, or intimating a doubt of their cor-
rectness, decided that the commissioners “ had builded better 
than they knew,” and that under the new statute parol evi-
dence, including evidence of the parol declarations of the tes-
tator, was admissible to show that the testator intended to 
omit to provide for his child. That case has ever since been 
followed in Massachusetts under the same statute.

Iowa adopted the Massachusetts statute, last cited, and 
adopted with it the judicial construction placed thereon by the 
Massachusetts courts. Lorieux v. Keller., 5 Iowa, 196; 8. C. 68 
Am. Dec. 696.

We submit that unless the Massachusetts cases under the 
new statute find their warrant for the admission of extrinsic 
evidence in the words, “ and not occasioned by any mistake or 
accident,” they are opposed to both principle and the weight 
of authority. It is difficult to conceive how a mistake or acci-
dent can be shown except by extrinsic evidence, and subh mis-
take or accident as will permit the child to inherit has been 
held in Massachusetts to be perfectly consistent with an inten-
tional omission of the child’s name from the will. RamsdiU 
v. Wentworth, 101 Mass. 125.

In Missouri the statute is substantially the same as the Mas-
sachusetts statute of 1783, and has uniformly received the same 
construction, viz.: that to disinherit a child it is not necessary 
that he should be named or provided for in the will of the 
parent, if the omission to do so appears to be intentional; but 
that such intention can only be proved by intrinsic evidence. 
Bradley v. Bradley, 24 Missouri, 311; Burch v. Brown, 46 
Missouri, 441; Pounds^. Dale, 48 Missouri, 270; Wetherell 
Harris, 51 Missouri, 65. See, also, Chace v. Chace, 6 R. I- 407, 
& C. 78 Am. Dec. 446.

The Utah statute in question is precisely similar, it seems to 
us, to the Massachusetts statute of 1783 and to the Missouri 
statute as they were judicially construed.
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In California in 1868, in the case of Estate of Garraud, 
35 California, 336, section 17 of the Stat, of Wills of that 
State, of which (694) sec. 10, Comp. Laws of Utah, 1876, 
is an exact copy, first received a judicial construction by the 
Supreme Court. In that case it was held that the intention of 
the testator to omit to provide for his children can only be 
gathered from the face of the will; that it can only be proved 
by evidence competent to prove any other testamentary inten-
tion, and that evidence of the acts and declarations of the tes-
tator is inadmissible to prove such intention.

Suppose at the time of the actual execution of the will, the 
testator unintentionally omits to provide for his children, but 
that afterwards he changes his mind and declares his intention 
not to provide for them, is the will ambulatory in the mean-
time? and where are such changes to stop?

If there be any doubt as to the true construction of the stat-
ute in question, it would be settled by the consideration, that 
in adopting the California statute, we adopted its received 
construction in California, which must be considered as accom-
panying the statute to this Territory, and forming an integral 
part of it. Cathcart v. Robinson, 5 Pet. 264; Bemis v. Becher, 
1 Kansas, 226.

The leading case of Estate of Garraud, 35 California, 336, 
was decided in 1868. In the case of Estate of Utz, 43 Cal-
ifornia, 200, decided in 1872, and in Pearson v. Pearson, 46 
California, 609, decided in 1873, the leading case was admitted 
by counsel to be controlling in California, and its authority has 
never been questioned in that State.

In 1876, the legislature of Utah Territory enacted a statute 
of wills, seven sections of which were literally copied from the 
California act, as it was when the Estate of Garraud was 
decided. See sections, 6-12 inclusive, Compiled Laws of Utah, 
p. 271. One of these sections, section 10, is the pne invoked 
by appellants in this case. It is to be presumed, then, that 
the legislature of Utah Territory was familiar with the judi-
cial construction of the California statute placed thereon by 
the highest court of that ’State,’ and that they intended to 
adopt that construction when they adopted the statute.
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Although evidence of all the circumstances which surrounded 
the author of a written instrument will be received for the 
purpose of ascertaining his intentions, yet those intentions 
must ultimately be determined by the language of the instru-
ment. No proof, however conclusive in its nature, can be 
admitted with the view of setting up an intention inconsistent 
with the known meaning of the writing itself. For the duty 
of the court in all these cases is to ascertain, not what the 
parties may have really intended, as distinguished from what 
their words express, but simply what is the meaning of the 
words they have used. It is merely a duty of interpretation, 
and evidence of surrounding circumstances cannot change the 
legal effect of clear and unambiguous words. Reynolds v. 
Fire Ins. Co., 47 N. Y. 597, 606; Partridge v. Ins. Co., 15 
Wall. 573; Haryland v. Railroad Co., 22 Wall. 105; Kurtz 
v. Hlbner, 55. Illinois, 514; Waldron n . Waldron, 45 Michigan, 
350. There is no pretence made in this case that the language 
of the will is not clear and unambiguous.

The uniform language of the authorities is to the effect 
that no intention to omit to provide for the children appears 
by reason of the absolute devise to the appellee. C. B. de Q- 
Railroad v. Wasserman, 22 Fed. Rep. 874 ; Pounds v. Pale, 
'48 Missouri, 270; Ramsdill v. Wentworth, 106 Mass. 320; 
Bush v. Lindsa/y, 44 California, 121.

Hr. Benjamin Sheeks and Hr. Joseph L. Rawlins for 
appellee.

Mr . Chief  Justic e Fuller , after stating the case as above, 
delivered the opinion of the court.

Accepting the finding of fact that the testator intentionally 
excluded his children from any share of the property disposed 
of by the will, respecting which, upon this record, there could 
be no doubt, the only question in the case is as to whether the 
court erred in admitting extrinsic evidence to establish that 
the omission to provide for the children was intentional. The 
solution of this question depends u’pon the proper construction 
of the statutes of Utah bearing upon the subject.
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Under those statutes a will or codicil to “ pass the estate of 
the devisor ” must be in writing ; and by section one of “ An 
Act relative to the Estates of Decedents,” approved February 
18, 1876, which is section 685 of the Compiled Statutes of 
Utah of that year, “ every devise purporting to convey all the 
real estate of the testator ” carried that subsequently acquired, 
“ unless it shall clearly appear by his or her will that he or 
she intended otherwise.”

Sections 9, 10 and 12 are as follows :
(693) “ Sec . 9. When any child shall have been bom, after 

the making of its parent’s will, and no provision shall have 
been made for him or her therein, such child shall have the 
same share in the estate of the testator, as if the testator had 
died intestate; and the share of such child shall be assigned 
as provided by law, in case of intestate estates, unless it shall 
be apparent from the will that it was the intention of the tes-
tator that no provision should be made for such child.

(694) “ Sec . 10. When any testator shall omit to provide 
in his or her will for any of his or her children or for the issue 
of any deceased child,, unless it shall appear that such omission 
was intentional, such child, or the issue of such child, shall 
have the same share in the estate of the testator as if he or 
she had died intestate, to be assigned as provided in the pre-
ceding section.”

(696) “ Sec . 12. If such child, or children, or their descend-
ants, so unprovided for, shall have had an equal proportion of 
the testator’s estate bestowed on them in the testator’s lifetime, 
by way of advancement, they shall take nothing in virtue of 
the provisions of the three preceding sections.” Compiled 
Laws of Utah, 1876, 262, c. 2, tit. 14.

Section 19 provides that, in case of intestacy, if the dece-
dent left a husband or a wife and more than one child, the 
estate of the decedent shall go, one-fourth to the surviving 
husband or wife for life and the remainder with the other 
three-fourths to the children.

It will be seen that section 12 applies to advancements dur- 
the lifetime of the testator, and section 9 to a child born 

a ter the execution of the will, no provision having been made
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for it therein. The child is to take its share as provided by 
law in case of intestacy, “ unless it shall be apparent from the 
will that it was the intention of the testator that no provision 
should be made for such child.” And section 10 relates to 
children in being, or the issue of any deceased child, at the 
time of the execution of the will, who are to take as in case of 
intestacy, “unless it shall appear that such omission was 
intentional.”

As to a child born after the making of the will, the intention 
to omit must be apparent from the will; as to children in 
being when the will is made, the statute does not say how it 
shall appear that the omission was intentional. But it is 
insisted on behalf of appellants that such intention is required 
in the latter case also to appear from the will, and cannot be 
shown by evidence aliunde.

The source of the statute under consideration was undoubt-
edly that of Massachusetts upon the same subject, though it 
is said that this particular statute was taken from a similar 
one in California.

The first and second sections of an ^ct of the Province of 
Massachusetts, passed in the year 1700, (12 Wm. 3,) with their 
preambles, read as follows: “ Forasmuch as it often happens 
that children are not borne till after the death of their fathers, 
and also have no provision made for them in their wills,

“ Be it therefore enacted, etc., That as often as any child 
shall happen to be borne after the death of the father, with-
out having any provision made in his will, every such posthu-
mous child shall have right and interest in the estate of his or 
her father, in like manner as if he had died intestate, and the 
same shall accordingly be assigned and set out as the law 
directs for the distribution of the estates of intestates.

“ And whereas, through the anguish of the diseased [deceased] 
testator, or through his solicitous intention though in health, 
or through the oversight of the scribe, some of the testator s 
children are omitted and not mentioned in the will, many 
children also being borne after the makeing of the will, 0 
in the lifetime of their parents,

“ Be it therefore enacted, etc., That any child or children no
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having a legacy given, them in the will of their father or 
mother, every such child shall have a proportion of the estate 
of their parents given and set out unto them as the law directs 
for the distribution of the estates of intestates; provided such 
child or children have not had an equal proportion of his estate 
bestowed on them by the father in his lifetime.” 1 Mass. 
Province Laws, 429, 430.

This provincial act was in effect repealed by an act of the 
Commonwealth of Massachusetts, passed February 6th, 1784, 
by which it was revised, the phraseology somewhat changed, 
and the preambles omitted. Mass. Stat. 1783, c. 24, §§ 1, 8.

By the first section of this latter act any person seized in 
fee simple of any estate is authorized to devise the same to 
and among his children or others, as he shall think fit, without 
any limitation of persons whatsoever. By the eighth section 
it is provided “ that any child or children, or their legal repre-
sentatives in case of their death, not having a legacy given 
him, her of them in the will of their father or mother, shall 
have a proportion of the estate of their parents assigned unto 
him, her or them, as though such parent had died intestate; 
provided such child, children or grandchildren have not had 
an equal proportion of the deceased’s estate bestowed on him, 
her or them in the deceased’s lifetime.”

The Supreme Judicial Court held that the object of the 
statute was to furnish a remedy solely for those cases, where, 
from accident or other causes, the children or grandchildren 
might be supposed to have been forgotten by the testator in 
making his will; and that,' whenever from the tenor of the 
will or any part of it, sufficient evidence appeared to indicate 
that the testator had not forgotten his children or grandchil-
dren, as the case might be, when he made his will, they should 
not be entitled to a distributive share of his estate, although 
no legacy was given them by the will. Terry n . Foster, 1 
Mass. 146; Wildy. Brewer, 2 Mass. 570; Church v. Crocker, 
3 Mass. 17; Wilder v. Coss, 14 Mass. 357.

Thus, although the statute provided that a child should take, 
notwithstanding its name was omitted, the court ruled that if 
on the face of the will it appeared that such omission was in-
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tentional, the child could not take ; hence, whenever the will 
was silent the child took, and to prevent that result, where 
such silence was by design, the statute was amended, so as to 
read as follows:

“ When any testator shall omit to provide in his will for any 
of his children, or for the issue of any deceased child; they 
shall take the same share of his estate, both real and personal, 
that they would have been entitled to if he had died intestate; 
unless they shall have been provided for by the testator in his 
lifetime; or unless it shall appear that such omission was in-
tentional, and not occasioned by any mistake or accident.” 
Rev. Stat. Mass. 1836, c. 62, § 21.

How appear? Evidently aliunde the will. If it must ap-
pear upon the face of the will that the omission was inten-
tional, the words inserted in the statute were superfluous, for 
if it did so appear the child could not take, notwithstanding 
the provision that in case of omission it should take, inas-
much as the latter provision was only inserted to give the 
omitted child a share, not against the intention of the testator, 
but because of the presumption of an oversight. Hence in 
Wilson v. Fosket, 6 Met. 400, the court held that under the 
statute as amended, evidence dehors the will was admissible to 
establish that the omission was intentional; and such is the 
settled law of Massachusetts. Converse n . Wales, 4 Allen, 
512; Buckley v. Gerard, 123 Mass. 8 ; Ramsdill v. Wentworth, 
101 Mass. 125. In the latter case the court said: “ The oper-
ation of the statute is peculiar, but there is no violation under 
it of the rules of evidence. The only issue is, whether provis-
ion was omitted in the will by design, and without mistake 
or accident. Parol evidence is admitted, although the result 
may change or modify the disposition of the testator’s estate. 
The will is used to show that there is no legacy under it; and 
however the issue may be established, there is no conflict with 
its terms.”

In Bancroft v. Ives, 3 Gray, 367, the statute of Massachu-
setts was held to apply to children born after the making of the 
will and before the death of their father. The argument was 
pressed that the language “ omit to provide in his will ” neces-
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sarily meant and should be confined to children living at the 
time of making the will. This argument was regarded by 
Chief Justice Shaw as plausible but not sound, because as a 
man’s will is ambulatory until his decease, the time to which 
the omission applied was the time of the testator’s death. If, 
therefore, he had then made no provision by his will, the case 
of the statute arose, for he had made a will, but left a child 
without having made any provision for such child.

By the Utah statute, however, specific provision is made for 
children born after the making of the will, and also for chil-
dren in being but omitted when the will is made. Children 
born after the making of the will but before the decease, in-
herit, unless it appears from the will that the testator intended 
that they should not. And this applies to posthumous children.

Mr. Jarman lays it down that marriage and the birth of a 
child, conjointly, revoked a man’s will, whether of personal or 
real estate, these circumstances producing such a total change 
in the testator’s situation as to lead to a presumption that he 
could not have intended a disposition of property previously 
made to continue unchanged. But this effect is not produced 
where there is a provision made for both wife and children by 
the will itself, Kenebel v. Scrafton, 2 East, 530; or by a previous 
settlement providing for both. 1 Jarman on Wills, 4th Eng. 
ed.; 5th Am. ed. *123, *125.

Revocation, treated as matter of presumption merely, was 
thought, in Brady v. Cubitt, 1 Doug. 31, open to be rebutted 
by parol evidence, and this is guardedly conceded by Chan-
cellor Kent in Brush n . Wilkins, 4 Johns. Ch. 506, and by Mr. 
Greenleaf, vol. 2, § 684. But, as is stated in a note to that 
section, the doctrine that the presumption is not conclusive has 
been overruled, upon great consideration, in the cases of Mars-
ton v. Roe, 8 Ad. & El. 14, and Israeli v. Rodon, 2 Moore 
R C. 51, in the former of which it was, among other things, 
resolved, that, “ where an unmarried man, without children by 
a former marriage, devises all the estate he has at the time of 
making his will, and leaves no provision for any child of a 
uture marriage, the law annexes to such will the tacit condition 

that if he afterwards marries, and has a child born of such
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marriage, the will shall be revoked; ” and that “ evidence not 
amounting to proof of publication, cannot be received in a 
court of law, to show that the testator intended that his will 
should stand good, notwithstanding his subsequent marriage 
and the birth of issue; because these events operate as a revo-
cation by force of a rule of law, and independent of the 
testator.”

The subject is regulated in this country by the statutes of 
the several States and Territories, marriage alone working 
revocation under some, and both marriage and birth of issue 
being required under others, while subsequently born children, 
unprovided for, are allowed to take unless a contrary intention 
appears.

But the provision we are considering concerns children in 
being when the will is made. As to children born after death 
or the making of the will, the reason why the intention to 
omit them should appear on the face of the will is obvious. It 
is the same as that upon which the doctrine of revocation 
rests — the change in the testator’s situation. But this reason 
loses its force so far as children living when the will is made 
are concerned; and this explains the marked difference between 
the sections of the statute before us applicable to the two 
classes.

The statute raises a presumption that the omission to provide 
for children or grandchildren living when a will is made is the 
result of forgetfulness, infirmity or misapprehension, and not 
of design; but this is a rebuttable presumption, in view of the 
language employed, which negatives a taking contrary to an 
intentional omission, and at the same time leaves undefined the 
mode by which the affirmative purpose is to be established.

Legal presumptions drawn by the courts independently of or 
against the words of an instrument may be, in some instances, 
repelled by extrinsic evidence,-and this statutory presumption 
of an unexpressed intention to provide may be rebutted in the 
same way.

Under section 12, a pretermitted child is entitled to no share 
if it has had an equal proportion by way of advancement, bn 
it is not contended that this fact must necessarily appear from
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the will when that is not required by statute, yet proof of 
advancements and of intentional omission alike defeat the 
claimant.

The rule as to patent and latent ambiguities, so far as anal-
ogous, sustains the same conclusion. Where a devise is, on 
the face of it, clear and intelligible, yet from external circum-
stances an ambiguity arises as to which of two or more things, 
or of two or more persons, the testator referred to, it being 
legally certain that he intended one or the other, evidence of 
his declarations, of the instructions given for his will, and of 
other circumstances of the like nature, is admissible to deter-
mine his intention.

The will in this case is entirely unambiguous. The testator’s 
intention was that his wife should have the property. There 
being children at the time of the execution of the will, an 
ambiguity may be said to have been created by operation of 
the statute, as to their having been intentionally omitted, 
which ambiguity evidence of the character named at once 
removed.

Children so situated do not set up title under the will but 
under the statute. The will is used to establish that they have 
no legacy or devise under it. Then the inquiry arises whether 
the testator intended to omit them. Evidence that he did 
does not conflict with the tenor of the will. It simply proves 
that he meant what he said. Instead of tending to show the 
testator’s real purpose to have been other than is apparent 
upon the face of the will, it confirms the purpose there indi-
cated. The fact of the existence of children when a will is 
made is proven dehors the instrument, and since under the 
statute that evidence opens up a question as to the testator’s 
intention, which but for the statute could not have arisen, and 
which by the statute is not required to be determined by the 
will, we cannot perceive why the disposal of it should be so 
limited.

It is contended that the statutory provision in question was 
copied from that of California, and that we are bound by the 
construction previously put upon it by the courts of the latter 
State. The California act declared that in case of the omission
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of the testator to provide in his will for his children, they 
should be entitled to the same share as in case of intestacy, 
“ unless it shall appear that such omission was intentional.” 
Laws of California, 1850, c. 52, § 17.

In Payne v. Payne, 18 California, 291, 302, the Supreme 
Court of California, speaking through its then Chief Justice, 
Mr. Justice Field, said: “ The only object of the statute is to 
protect the children against omission or oversight, which not 
unfrequently arises from sickness, old age, or other infirmity, 
or the peculiar circumstances under which the will is executed. 
When, however, the children are present to the mind of the 
testator, and the fact that they are mentioned by him is con-
clusive evidence of this, the statute affords no protection, if 
provision is not made for them. The inference follows that 
no provision was intended; ” and Terry v. Foster, Wild v. 
Brewer, Church v. Crocher, and Wilder v. Goss, supra, were 
cited.

But in the Matter of the Estate of Garraud, 35 California, 
336, it was held that evidence aliunde the will was not admis-
sible to show that the omission to make provision for children 
was intentional, and, in respect to the Massachusetts decisions, 
the court was of opinion that the words “ and not occasioned 
by any mistake or accident,” found in the statute of Massa-
chusetts but not in that of California, were very material, and 
furnished the real ground for the admission of extrinsic evi-
dence. We do not think so. While those words may strengthen 
the argument in favor of the admissibility of the evidence, it 
by no means follows that the construction of the statute should 
be otherwise in their absence. The evidence which shows that 
the omission was intentional establishes that it was not through 
accident or mistake. Action purposely taken by one in the 
sufficient possession of his faculties, and not induced by fraud 
or undue influence, excludes in itself the idea of casualty or 
error.

We are satisfied that this particular phraseology was used 
out of abundant caution, as serving to render the proper 
construction somewhat plainer, and that the construction must 
be the same, although those words are not used.
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The rule ordinarily followed in construing statutes is to 
adopt the construction of the courts of the country by whose 
legislature the statute was originally adopted, but we are not 
constrained to apply that rule in this instance. The original 
source of the statute is to be found in the legislation of Massa-
chusetts. The Supreme Court of California declined to treat 
the received construction in Massachusetts as accompanying 
the statute and forming an integral part of it, upon a distinc-
tion which we do not regard as well drawn. That construction 
commends itself to our judgment, and we hold that the Su-
preme Court of the Territory properly applied it.

The evidence was competent, and the judgment must be
Affirmed.

Me . Justi ce  Beew ee  not having been a member of the court 
at the time this case was considered took no part in its decision.

CHRISTIAN v. ATLANTIC AND NORTH CAROLINA 
RAILROAD COMPANY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 

THE EASTERN DISTRICT OF NORTH CAROLINA.

No. 46. Argued October 30,1889. — Decided January 27, 1890.

A State is an indispensable party to any proceeding in equity in which its 
property is sought to be taken and subjected to the payment of its obli-
gations.

The State of North Carolina subscribed in 1856 for capital stock in a railway 
company which had been incorporated by its legislature, issued its bonds 
with thirty years to run, sold them, and with the proceeds paid its 
subscription, and received certificates of stock therefor, which certifi-
cates it never parted with and still holds. In the act incorporating the 
company and authorizing the issue of the bonds it was provided that as 
security for their redemption “ the public faith of the State ” “ is hereby 
pledged to the holders,” “ and in addition thereto all the stock held by 
the State” in the railroad company “ shall be pledged for that purpose ” 
and that “any dividend ” on the stock “ shall be applied to the payment 
° the interest accruing on said coupon bonds.” The State being in 

efault in the payment of the interest due on the bonds since 1868, a
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bondholder, who was a citizen of Virginia, brought suit in the Circuit 
Court of the United States in the Eastern District of North Carolina 
against the Railroad Company, its president and directors, the person 
holding the proxy of the State upon the stock held by it, and the treas-
urer of the State, praying to have the complainant’s bonds decreed to be 
a lien upon the stock owned by the State and upon any dividends that 
might be declared thereon, and that such dividends might be paid to 
complainant and to such bondholders as might join in the suit, and for 
the sale of the stock if the dividends should prove insufficient, and for 
an account, and for the appointment of a receiver, and for an injunction ; 
Held, that, as the State was an indispensable party to the suit, the bill 
must be dismissed.

In  equity . Decree dismissing the bill, from which the com-
plainants appealed. The case is stated in the opinion.
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whom were Mr. IF. II. Lamar and Mr. J. G. Zachry on the 
brief,) for appellants, cited : Beale v. White, 94 U. S. 382 ; 
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Woodson v. Murdoch, 22 Wall. 351 ; United States v. Union 
Pacific Rail/road, 91 U. S. 72 ; Ketchum v. St. Louis, 101 
U. S. 306 ; Whitehead n . Vineyard, 50 Missouri, 30 ; Collins v. 
Central Bank, of Georgia, 1 Georgia, 435 ; Swasey v. North 
Carolina Bailroad, 1 Hughes, 17 ; C. 71 North Carolina, 
571 ; Lngram v. Kirkpatrick, 6 Iredell Eq. 463 ; S. C. 51 Am. 
Dec. 428 ; Osborn v. Bank of the United States, 9 Wheat. 738 ; 
United States v. Peters, 5 Cranch, 115 ; Curran v. Arkansas, 15 
How. 304 ; Woodruff v. Trapnall, 10 How. 190, 206 ; Furman 
v. Nichols, 8 Wall. 44; Bank of the United States v. Planter^ 
Bank, 9 Wheat. 904 ; Briscoe v. Bank of Kentucky, 11 Pet. 257 ; 
Da/rrington v. Bank of -Alabama, 13 How. 9 ; State v. Stoll, 17 
Wall. 425 ; Elliott v. Vanvoorst, 3 Wall. Jr. C. Ct. 299; Wabash 
dr Erie Canal v. Beers, 2 Black, 448 ; United States v. Wilder, 
3 Sumner, 308 ; Davis n . Gray, 16 Wall. 203 ; Board of Liqui-
dation v. McComb, 92 U. S. 531 ; Louisiana v. Jumel, 107 U. 8. 
711 ; Cu/nningham v. Macon dr Brunswick Bailroad, 109 U« 
446 ; United States v. Lee, 106 U. S. 196 ; Vase v. Grant, 15 Mass. 
505 ; Wood n . Dummer, 3 Mason, 308 ; Upton v. Tribilcock, 9
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U. S. 45; Union Bank of Tennessee v. The State, 9 Yerger, 490; 
Slaymaker v. Gettysburg Bank, 10 Penn. St. 373; Hutchins 
v. State Bank, 12 Met. 421; Palmer v. Merrill, 6 Cush. 282 ; 
S. C. 52 Am. Dec. 782; Chester Glass Co. v. Dewey, 16 Mass. 
94; S. C. 8 Am. Dec. 128; Boston Music Hall Association 
v. Cory, 129 Mass. 435; Telegraph Co. v. Davenport, 97 IT. S. 
369; Mechanics Bank v. Seton, 1 Pet. 299; Morehead v. 
Western Railroad Co., 96 N. C. 362; Androscoggin Rail-

road v. Auburn Ba/nk, 48 Maine, 335; Winslow v. Mitchell, 
2 Story, 630; Cameron n . McRoberts, 3 Wheat. 591; Hogan 
v. Walker, 14 How. 29, 36; Payne v. Hook, 7 Wall. 425; 
Hagood v. Southern, 117 U. S. 52.
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11 Iowa, 410; S. C. 79 Am. Dec. 497; Kemp v. Westbrook, 1 
Yes. Sen. 278; Vanderzee v. Willis, 3 Bro. Ch. 21; Greither v. 
Alexander, 15 Iowa, 470; Terrell v. Allison, 21 Wall. 289 ; 
Robertson v. Carson, 19 Wall. 94 ; Shields v. Barrow, 17 How. 
130; Russell v. Cla/rke, 7 Cranch, 59, 98; Ribon v. Railroad 
Companies, 16 Wall. 446; Bank v. Carrollton Railroad, 11 
Wall. 624; Williams v. Bankhead, 19 Wall. 563; Poindexter 
v. Greenhow, 114 U. S. 270 ; In re Ayers, 123 U. S. 443; 
Cunningham v. Macon A Brunswick Railroad, 109 U. S. 446; 
The Siren, 7 Wall. 152; Levey v. Stockslager, 129 U. S. 470; 
Briggs n . Light Boats, 11 Allen, 157.

Mr . Justi ce  Bradley  delivered the opinion of the court.

The State of North Carolina, by virtue of an act of its leg-
islature, passed 12th February, 1855, and through its board of 
internal improvement, subscribed for $1,066,600 of the capital 
stock of The Atlantic and North Carolina Railroad Company, 
a corporation created by act of the legislature of said State 
for the purpose of building a railroad from Beaufort to Golds-
borough. In order to raise money to pay for this stock, the 
board of internal improvement, by virtue of the same act, 
issued the bonds of the State, signed by the governor and coun-
tersigned by the public treasurer, each for the sum of five 
hundred dollars, and in the following form, to wit:
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“ $500.00. Unite d  States  of  Ameri ca . $500.00.
“ It is hereby certified that the State of North Carolina is 

justly indebted to.------------or bearer five hundred dollars,
redeemable in good and lawful money of the United States, 
at the Bank of the Republic, in the city of New York, on the 
first day of January, eighteen hundred and eighty-six, with 
interest thereon at the rate of six per cent per annum, pay-
able half-yearly, at the said bank, on the first days of July 

x and January in each year from the date of this bond until 
the principal be paid, on surrendering the proper coupon 
hereto annexed. In witness whereof the governor of the 

said state, in virtue of power conferred by 
law, hath signed this bond and caused the 

[The great seal great seal of the state to be hereunto affixed, 
of the and her public treasurer hath countersigned 

State of North the same at the seat of government of the 
Carolina.] said state, this first day of January, eighteen 

hundred and fifty-six.
“ (Signed) Thomas  Bragg , Governor.

“ Countersigned:
D. W. Courts , Bublic Treasurer!'

“ Issued under an act to amend an act entitled An Act to 
incorporate the Atlantic & North Carolina Railroad Company 
and the North Carolina & Western Railroad Company, chap-
ter 232.”

The act which authorized the issue of these bonds contained 
the following guaranty of their payment (sect. 10):

“ Be it further enacted. That as security for the redemption 
of said certificates of debt the public faith of the State of 
North Carolina is hereby pledged to the holders thereof, and 
in addition thereto all the stock held by the State in the 
‘Atlantic and North Carolina Railroad Company’ hereby ere' 
ated shall be pledged for that purpose, and any dividend 
of profit, which may from time to time be declared on the 
stock held by the State as aforesaid, shall be applied to the 
payment of the interest accruing on said coupon bonds; but 
until such dividends of profit may be declared, it shall be the
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duty of the treasurer, and he is hereby authorized and directed, 
to pay all such interest as may accrue out of any moneys in 
the treasury, not otherwise appropriated.” Laws N. C. 1854-5, 
301, c. 232, § 10.

The State received certificates for the stock subscribed and 
still holds the same, which stock is represented in the meetings 
of the stockholders of the railroad company by a proxy ap-
pointed by the governor of the State, by virtue of the charter 
of the railroad company.

William E. Christian, a citizen of Virginia, the complainant 
in this suit, is the holder of ten of the bonds issued as aforesaid; 
and as no interest had been paid thereon since the year 1868, 
he filed this bill in July, 1883, in behalf of himself and all 
other holders of the bonds referred to who should come in and 
contribute to the expenses of the suit; and he made defendants 
to the suit the Atlantic and North Carolina Railroad Com-
pany, the president and directors of said company, personally, 
F. M. Simmons, the proxy representing the stock owned by 
the State, and J. M. Worth, treasurer of the State. The bill 
sets forth the material parts of the acts in question; which 
acts created the company and authorized the board of internal 
improvements, on behalf of the State, to subscribe for two- 
thirds of the capital stock of the company; and, for that pur-
pose, to borrow money on the credit of the State and issue 
bonds therefor. It particularly sets forth the section before 
referred to, which guaranteed the payment of the bonds, and 
thereto pledged the stock held by the State. It states the fact 
of the subscription of the stock and the issue of the bonds, and 
alleges that the complainant is the bona fide holder for value 
of ten of the bonds, whose numbers are given, all having inter-
est coupons attached, the first payable January 1, 1869, and 
one on each bond for every six months thereafter. The bill 
then avers that, ever since the year 1868, the State has neg-
lected and refused to make any provision for the payment of 
the interest, and that all interest accruing since that time 
remains due. As the next averment indicates the legal view 
on which the bill seems to be founded, we quote it in full. It 
alleges as follows, to wit:
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“That the aforesaid certificates of debt or bonds are, by 
virtue of the act of the general assembly of the said State of 
North Carolina hereinbefore recited, and of the pledges therein 
made by the said State, a lien upon the 10,666 shares of stock 
owned and held by said State in the said The Atlantic and 
North Carolina Railroad Company, in payment for which the 
said bonds or certificates of debt were issued, and upon all 
dividends of profits that have been and that may hereafter 
be declared upon said stock, and that the holders of said cer-
tificates, among whom is your orator, are in equity and good 
conscience entitled to have and receive all such dividends of 
profits as the same are paid for and upon account of the inter-
est due and accruing on said certificates.”

The bill then states that it appears from the report of the 
officers of the railroad company made to the annual meeting 
of stockholders in June, 1881, that for the preceding fiscal 
year the company had received more money than was ex-
pended in running and operating the road; and that, on the 
1st of July, 1881, the company leased all its property to The 
Midland North Carolina Railroad Company for the sum of 
840,000 per year, the lessee to*keep the same in good repair; 
and then adds:

“ That these sums not being required for the necessary 
expenses of said company, or a large part thereof, should have 
been distributed to and among the stockholders of said com-
pany by way of dividends, and that the holders of the coupons 
of said bonds or certificates, among whom is your orator, are 
entitled in equity and good conscience to have whatever sum 
may be received by the State as and for dividends on the stock 
owned by said State in said company appropriated to the pay-
ment of the interest due and in arrears on said bonds.”

The bill further states that the Midland Company having 
failed to comply with its contract, the lease has been declared 
forfeited and rescinded, and the property has been restored to 
the management of the Atlantic and North Carolina Railroad 
Company.

The bill then states on information and belief that it is the 
purpose and intent of the directors to again lease the road and
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property of the company, to which the complainant objects for 
reasons set forth in the bill, and asks for an injunction to pre-
vent the same being done; but as this part of the bill and the 
relief sought in relation thereto was abandoned at the hearing 
in the court below, and is not urged on this appeal, it is un-
necessary to notice it further, except to quote the concluding 
paragraph which states the nature of the claim of the bond-
holders upon the stock owned by the State in the railroad com-
pany, and is apposite to a full understanding of complainant’s 
position. It is as follows, to wit:

“ XXII. That the holders of said bonds, having a lien on 
the said stock for the payment of the principal and interest of 
their said debt, are in equity the real owners of said stock, and 
that the same should be applied by said State, through its 
proper officers, to the payment of said debt, and that the State 
should do nothing herself nor allow anything to be done by 
her officers or by her associates in said company which would 
destroy or impair the value of this security to her said cred-
itors, and he insists, being so advised, that it is contrary to 
equity and good conscience for the proxy of the State to give 
his consent and thereby the consent of the State to any con-
tract of lease to be made by said company, without the consent 
and concurrence of the holders of said bonds, until the State 
shall have made adequate provisions for the payment of said 
debt, both principal and interest.”

The prayer of the bill, so far as relates to the stock held by 
the State in the railroad company, and to the dividends 
thereon, is substantially as follows, to wit:

1st. That the bonds or certificates of debt held by the com-
plainant and others may be decreed to be a lien upon the said 
stock and dividends until paid or redeemed.

2d. That all dividends on said stock may be paid to the 
complainant and the other bondholders who may join him in 
the suit.

3d. That if said dividends prove insufficient for this pur-
pose, a sale* of said stock, or so much thereof as may be neces-
sary to pay said certificates, may be made under the decree of 
the court.
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4th. That an account may be taken of the amount due for 
interest, etc.

5th. That a receiver may be appointed to take possession of 
the dividends hereafter payable to the State.

6th. That the officers of the railroad company may be en-
joined from paying to the state treasurer, or to any other per-
son on behalf of the State, any dividends which may accrue to 
the State, and that the treasurer may be enjoined from receiv-
ing the same.

To this bill, Simmons, the proxy of the state stock, and 
Worth, the state treasurer, filed a joint answer, separate from 
the other defendants, admitting the material statements of the 
bill, so far as relates to the origin and character of the stock 
and bonds referred to, but denying that any dividends were 
or could be made on the stock, in consequence of the expenses 
and legitimate obligations of the railroad company. The con-
cluding averment of their answer is as follows, to wit:

“ VII. These defendants, further answering, say that two 
certificates of stock, one for one thousand and sixty-six shares, 
and the other for two hundred shares, have been issued to the 
State of North Carolina by the defendant company, which 
certificates, together with the stock represented thereby, are 
the property of the State and are in her possession, and have 
been for a long time before the commencement of this suit, 
with authority in no one to part with the same except by the 
direction of the general assembly of the State; and these de-
fendants are advised that, so being the property of the State 
and in her actual possession, they cannot be taken therefrom 
or in anywise be affected by any decree rendered in a cause to 
which the State is not a party; and these defendants rely 
upon the fact that the State is not a party to this suit as if the 
same had been specially pleaded.”

The other defendants also filed answers to the bill, but it is 
unnecessary to refer to them, or to other incidental proceed-
ings which took place in the cause. The important facts on 
which relief is claimed are as above recited from the statements 
of the pleadings. The bill was dismissed by the court below, 
and from that decree the present appeal was taken.
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From the foregoing summary of the statements and prayer 
of the bill we see that its object and purpose is to obtain, in 
behalf of the complainant and other bondholders, the adjudi-
cation of a lien upon the stock held by the State of North Car-
olina in the Atlantic and North Carolina Railroad Company, 
and upon the dividends on said stock; and the enforcement of 
that lien by requiring said dividends to be paid to the bond-
holders, in satisfaction of the amount due on their bonds; and, if 
these are insufficient, by a sale of said stock, or so much thereof 
as may be necessary ; aided by the appointment of a receiver 
to take possession of said dividends; and an injunction to 
restrain the railroad company, and its officers, from paying to 
the state treasurer, or to any other person on behalf of the 
State, and to restrain said treasurer from receiving any moneys 
accruing and payable as dividends on said stock.

How the dividends due to the State can be seized and appro-
priated to the payment of the bonds, or how the stock held 
and owned by the State can be sold and transferred, through 
the medium of a suit in equity, without making the State a 
party to the suit, it is difficult to comprehend. The general 
rule certainly is, that all persons whose interests are directly 
to be affected by a suit in chancery must be made parties. 
Russell v. Clarice’s Executors, 7 Cranch, 68, 98; Shields v. Bar- 
row, 17 How. 130,139; Ribon v. Railroad Cos., 16 Wall. 446 ; 
Williams v. Bankhead, 19 Wall. "563; Ude Arthur v. Scott, 113 

IT. S. 340. The exceptions to the rule are pointed out in these 
cases, and do not touch the present case. The State has a 
direct interest to be affected by such a proceeding. The pro-
posal is to take the property of the State and apply it to the 
payment of its debts due to the plaintiffs, and to do it through 
the instrumentality of a court of equity.

The ground on which it is contended that this may be done 
is, that the property is affected by a pledge, and may, there-
fore, be dealt with in rem. But a pledge, in the legal sense, 
requires to be delivered to the pledgee. He must have the 
possession of it. He may then, in default of payment of the 
ebt for which the thing is pledged, sell it for the purpose of 
aising the amount, by merely giving proper notice to the 

vol . cxxxni—16
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pledgor. In the case of stocks and other choses in action, the 
pledgee must have possession of the certificate or other docu-
mentary title, with a transfer executed to himself, or in blank, 
(unless payable to bearer,) so as to give him the control and 
power of disposal of it. Such things are then called pledges, 
but more generally collaterals : and they may be used in the 
same manner as pledges properly so called. If there is no 
transfer attached to, or accompanying the document, it is im-
perfect as a pledge, and requires a resort to a court of equity 
to give it effect.

These propositions are so elementary that they hardly need 
a citation of authorities to support them. Reference may be 
made, however, to Story on Bailments, § 297, et seq.' Casey v. 
Cavaroc, 96 IT. S. 467.

The stock and dividends of the State of North Carolina, now 
in question, have nothing about them in the nature of a pledge. 
•The 10th section of the act of 1855, relied on by the complain-
ant for creating a pledge, must be understood as using the 
word in a popular and not in a technical sense. That section 
declares, first, that as security for the redemption of said cer-
tificates of debt the public faith of the State is hereby pledged 
to the holders thereof. This is no more than a solemn prom-
ise on the part of the State, to redeem the certificates. The 
section next, in addition to the pledge of the public faith, de-
clares that all the stock held by the State in the Atlantic and 
North Carolina Railroad Company shall be pledged for the 
same purpose, and any dividend of profit declared thereon 
shall be applied to the payment of the interest on said bonds. 
This was nothing more than a promise that the stock should 
be held and set apart for the payment of the bonds, and that 
the dividends should be applied to the interest. There was 
no actual pledge. It was no more of a pledge than is made 
by a farmer when he pledges his growing crop, or his stock of 
cattle, for the payment of a debt, without any delivery thereof. 
He does not use the word in its technical, but in its popular 
sense. His language may amount to a parol mortgage, if such 
a mortgage can be created; but that is all. So in this case, 
the pledge given by the State in a statute may have amounted
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to a mortgage, but it could amount to nothing more; and if 
a mortgage, it did not place the mortgagee in possession, but 
gave him merely a naked right to have the property appro-
priated and applied to the payment of his debt. But how is 
that right to be asserted ? If the mortgagor be a private per-
son, the mortgagee may cite him into court and have a decree 
for the foreclosure and sale of the property. The mortgagor, 
or his assignee, would be a necessary party in such a proceed-
ing. Even when absent, beyond the reach of process, he must 
still be made a party and at least constructively cited by pub-
lication or otherwise. This is established by the authorities 
before referred to, and many more might be cited to the same 
effect. The proceeding is a suit against the party to obtain, 
by decree of court, the benefit of the mortgage right. But 
where the mortgagor in possession is a sovereign state, no 
such proceeding can be maintained. The mortgagee’s right 
against the State may be just as good and valid, in a moral 
point of view, as if it were against an individual. But the 
State cannot be brought into court or sued by a private party 
without its consent. It was at first held by this court that, 
under the Constitution of the United States, a State might be 
sued in it by a citizen of another State, or of a foreign State; 
but it was declared by the 11th amendment that the judicial 
power of the United States shall not be construed to extend 
to such suits. New Hampshire n . Louisiana, 108 U. S. 76; 
Louisiana v. Jumel, 107 U. S. 711; Parsons n . Marye, 114 
U. S. 325; Hagood v. Southern, 117 U. S. 52; In re Ayers, 
123 U. S. 443.

There is a class of cases, undoubtedly, in which the interests 
of the State may be indirectly affected by a judicial proceeding 
without making it a party. Cases of this sort may arise in 
courts of equity where property is brought under its juris-
diction for foreclosure or some other proceeding, and the 
State, not having the title in fee or the possession of the prop-
erty, has some lien upon it, or claim against it, as a judg-
ment against the mortgagor, subsequent to the mortgage. In 
such a case the foreclosure and sale of the property will not 

e prevented by the interest which the State has in it; but its
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right of redemption will remain the same as before. Such 
cases do not affect the present, in which the object is to take 
and appropriate the State’s property for the purpose of satis-
fying its obligations. The Siren, 1 Wall. 152, 157; Briggs v. 
Light Boats, 11 Allen, 157, 173.

It remains true, therefore, that a bill will not he to effect a 
foreclosure and sale, or to obtain possession- of property be-
longing to the State; and for the very plain reason that, in 
such a case, the State is a necessary party and cannot be sued. 
This was distinctly held by this court in the case of Cunning-
ham v. Macon de Brunswick Railroad, 109 IT. S. 446. In 
that case the State of Georgia had endorsed the bonds of a 
railroad company, taking a lien upon the railroad as security. 
The company failed to pay the interest of the endorsed bonds, 
and the governor of the State, under the power vested in him, 
took possession of the road, and put it into the hands of a 
receiver, who sold it to the State of Georgia and made a 
conveyance to the State accordingly. Thereupon the State, 
by the governor and other officers and directors, took posses-
sion of and operated the road. The holders of a second 
mortgage on the same property filed a bill to foreclose their 
mortgage and to set aside the sale made by the receiver as 
invalid, and to have priority of lien for reasons stated in the 
bill. They made the governor, the state treasurer, and the 
state directors of the road parties defendant. This court held 
that the bill would not lie, because the State was an indispen-
sable party. Mr. Justice Miller, delivering the opinion of the 
court, said: “ Whenever it can be clearly seen that the State 
is an indispensable party to enable the court, according to the 
rules which govern its procedure, to grant the relief sought, it 
will refuse to take jurisdiction.” Again: “ In the case now 
under consideration the State of Georgia is an indispensable 
party. It is, in fact, the only proper defendant in the case. 
No one sued has any personal interest in the matter, or any 
official authority to grant the relief asked. No foreclosure 
suit can be sustained without the State, because she has the 
legal title to the property, and the purchaser under a foreclos-
ure decree would get no title in the absence of the State. The
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State is in the actual possession of the property, and the court 
can deliver no possession to the purchaser. The entire interest 
adverse to the plaintiff in this suit is the interest of the State 
of Georgia in the property, of which she has both the title 
and possession.”

These remarks are strikingly applicable to the present case. 
The State of North Carolina is the only party really concerned. 
The whole proceeding is virtually against her. The object of 
the suit is to get possession of her property; to sequester her 
dividends (if any there may be) and to compel the payment 
of them to the complainants; to seize and sell her stock in the 
railroad, stock of which she is in sole possession. Be it true 
that the bondholders have a lien on said dividends and stock, 
it is not a lien that can be enforced without suit; and that a 
suit against the State.

We are referred to a decision made at the circuit by Chief 
Justice Waite in the case of Swasey v. North Carolina Rail-
road Company, 1 Hughes C. Ct. 17, in which, in a case similar 
to the present, it was held that, inasmuch as the shares of stock 
belonging to the State were pledged for the payment of the 
complainants’ bonds, they were held by the railroad company 
as trustee for the bondholders as well as the State; and that 
if the trustee was a party to the suit, it was not necessary that 
the State should be a party. We are not certain that we are 
fully in possession of the facts of that case; but if they were 
the same as in the present case, with the highest respect for 
the opinions of the lamented Chief Justice, we cannot assent 
to the conclusions to which he arrived. In the general princi-
ples, that a State cannot be sued; that its property, in the 
possession of its own officers and agents, cannot be reached 
by its creditors by means of judicial process; and that in any 
such proceeding the State is an indispensable party; Chief 

ustice Waite certainly did express his emphatic concurrence, 
in the able opinion delivered by him on behalf of the court, in 
t e case of Louisiana v. Jv/md, 107 U. S. 711. His views in

e Swasey case seem to have been based on the notion th^t 
e stock of the State was lodged in the hands of the railroad 

company as a trustee for the parties concerned, and was not
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in the hands of the State itself, or of its immediate officers and 
agents. But if the facts in that case were as he supposed them 
to be, the facts in the present case are certainly different from 
that. No stockholder of any company ever had more perfect 
possession and ownership of his stock than the State of North 
Carolina has of the stock in question. There may be contract 
claims against it; but they are claims against the State, be-
cause based solely on the contract of the State, and not on 
possession.

We think that the State is an indispensable party to any 
proceeding in equity in which its property is sought to be 
taken and subjected to the payment of its obligations; and 
that the present suit is of that character, and cannot be sus-
tained.

The decree of the Circuit Court is Affirmed.

GEILINGER v. PHILIPPI.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 

EASTERN DISTRICT OF LOUISIANA.

No. 367. Submitted January 8, 1890. —Decided February 3, 1890.

An insolvent debtor of Louisiana, under the insolvent laws of that State, 
surrendered his property for the benefit of his creditors, the surrender 
was duly accepted, and the creditors elected a syndic who qualified and 
was commissioned as such. On his schedules the debtor returned the 
house in which he resided and the furniture therein as the property of 
his wife to which he had no claim. The syndic did not take possession 
of it and laid no claim to it until a foreign creditor, who was not a party 
to the proceedings in insolvency, and who had obtained a judgment 
against the debtor in the Circuit Court of the United States after the 
insolvency, levied upon the house as the property of the debtor. The 
syndic then filed in the creditor’s suit a third opposition, setting up claim 
to the property, and praying that the seizure under the execution be set 
aside, and that the marshal be enjoined from levying upon it. A decree 
in accordance with the*prayer was entered, conditioned upon the syndic’s 
paying cost of seizure and filing in the Circuit Court an order from the 

* state court to the syndic to take possession of the property, and to ad-
minister it as part of the insolvent’s estate; Held, that there was no 
error in this decree, but that it was eminently judicious and proper.
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This  was a suit by way of third opposition, brought in 
the Circuit Court of the United States for the Eastern Dis-
trict of Louisiana, by Caesar Philippi, syndic of the creditors 
of Gilbert H. Green individually, and as a member of the late 
commercial firm and partnership of Gilbert H. Green & Co., of 
New Orleans, and also of Green, Stewart & Co., of Liverpool, 
England, in the suits of Bank in Winterthur v. Gilbert II. 
Green, and Geilinger & Blum v. Gilbert H. Green, on the 
docket of said Circuit Court. After the answers were filed, the 
two causes were consolidated and tried by the court as one case.

The submission, findings of fact and judgment were as 
follows:

“ This cause came on this day for trial, and the parties hav-
ing filed a stipulation in writing waiving the intervention of a 
jury and submitting the cause to the court on the issues of law 
and of fact, with the request that the court do make a special 
finding of the facts —

“ Whereupon the court makes the following finding of fact:
“ Geilinger & Blum, a commercial firm, domiciled and doing 

business at Winterthur, in Switzerland, filed their action against 
the defendant, Gilbert H. Green, on November 25th, 1886, and 
on the 31st day of January, 1887, recovered a verdict and judg-
ment in this court against Gilbert H. Green for the sum of 
ten thousand five hundred and nine dollars, with interest. 
The Bank in Winterthur, a corporation organized under the laws 
of the Canton of Zurich, in the Swiss Republic, filed its action 
against Gilbert H. Green on the 25th day of November, 1886, 
and on the 31st day of January, 1887, recovered a verdict and 
judgment in this court against Gilbert H. Green for the sum 
of forty thousand three hundred and six dollars, with in-
terest. On December 26th, 1886, Gilbert EL Green made a 
surrender under the insolvent law of the State of Louisiana, 
individually and as a member of the commercial copartner-
ship of Gilbert H. Green & Company, of New Orleans, Green, 
Stewart & Co., of Liverpool, England, in the form and manner 
set forth in the certified copy of the record of said insolvent 
proceedings, No. 19,734 of the docket of the Civil District 
Court, parish of Orleans, which said record is made part of the
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finding of facts in this cause to show the character and con-
tents of the proceedings had in said cause; that on or about 
the 20th of May, 1887, under writs of alias fl. fa. issued in the 
case of Geilinger de Blum v. Gilbert H. Green and in the case 
of the Bank in Winterthur v. Gilbert H. Green, the marshal of 
this court levied upon certain real estate described in the peti-
tion of Caesar Philippi, syndic. This property was acquired 
by act before Theodore Guyol, notary public, of date May 
19th, 1882, and said deed is hereto annexed and made part of 
this statement of facts to show the form, purport and contents 
thereof.

“ At the time that this levy was made the said property was 
in possession of Gilbert H. Green and his wife and was their 
matrimonial domicile, and the said property had been continu-
ously in possession of the said Green and wife from the date of 
the purchase thereof down to the date of the seizure thereof 
under writs Gif. fa. in these causes. Up to the time that this 
seizure was made no demand had been made upon Green and 
wife by Caesar Philippi, syndic, for the said property, and no 
claim of title or possession had been set up by the said Philippi, 
syndic, for the said property.

“ And thereupon the court, upon these facts, finds the issues 
of law in favor of the said Caesar Philippi, syndic, and it is 
thereupon ordered, adjudged and decreed that. the seizure of 
the said property above described under the alias writ oif.fa. 
issued in these causes, dated May 20th, 1887, be set aside and 
the property released by the marshal, and that R. B. Pleasants, 
United States marshal for the Eastern District of Louisiana, 
be restrained and enjoined from proceeding to advertise and 
sell the property herein claimed, upon this condition, however, 
that said Philippi shall pay all the costs which have been in-
curred in the making of said seizure, and shall also present 
and file in this cause an order from the Civil District Court for 
the parish of Orleans, division E, authorizing and directing him 
to take possession of said property from the said Green and 
wife, and to administer the same as part of the insolvent es-
tate of the said Gilbert H. Green committed to the charge of 
the said court and the said syndic.
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“ It is further ordered, adjudged and decreed that Geilinger 
& Blum and the bank in Winterthur be condemned jointly to 
pay the costs of this suit.

“ Judgment rendered June 13,1887. Judgment signed June 
17,1887.”

Annexed to the findings was a certified copy of the insol-
vency proceedings and of the deed to Mrs. Green.

The schedule of his assets showed this entry therein by 
Green:

“ The house in which I reside on St. Charles Street, and the 
furniture therein, is the individual property of my wife, and 
I have no claim thereto.”

From the proces-verbal of the meeting of the creditors, it 
appeared that Philippi was unanimously elected syndic, and 
letters issued to him accordingly; that nineteen out of twenty-
seven local creditors of Green & Co. appeared and took part 
in the proceedings, accepted the surrender of property made by 
the insolvent, and voted to grant him a full discharge ; and 
that the court appointed an attorney to represent the absent 
creditors, who declared that he had taken full cognizance of 
the meeting.

The deed was dated May 19, 1882, and purported to grant, 
bargain, sell, assign, convey, transfer and deliver with full 
warranty to Mrs. Green, wife of Gilbert H. Green, “ by whom 
she is herein assisted and authorized,” the property therein 
described. The notes for the deferred payments were signed 
by her, but it did not appear in the deed that the purchase 
price was paid for with the paraphernal or separate estate of 
Mrs. Green.

Upon the trial a bill of exceptions was taken, which stated 
that Geilinger & Blum and the bank in Winterthur “ placed 
Gilbert H. Green upon the witness stand and offered to prove 
by the said Gilbert H. Green that in making the surrender of 
bis property, as set forth in the record No. 19,734, division E, 
Civil District Court, referred to in the statement of facts in 
this cause, he did not intend to include in that surrender the 
property seized in this cause, for the reason that he was in-
formed and advised by his counsel that the said property was
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the property of his wife and was not liable for his debts or 
covered by the said surrender; to the introduction of which 
testimony the said Caesar Philippi, syndic, then and there ob-
jected, on the ground that the said testimony was irrelevant 
and that Green’s intention in making his surrender would not 
affect the issue in this cause; which objections the court sus-
tained, and refused to allow said testimony to be adduced. 
To which ruling Geilinger & Blum and the bank in Winter-
thur then and there excepted.” To the judgment rendered as 
above, the pending writ of error was sued out from this court.

The errors assigned were :
1. That the court erred in refusing plaintiffs in error the 

right to prove the facts set forth in the bill of exceptions 
herein filed.

2. That the court erred in concluding as a matter of law that 
Gilbert H. Green had surrendered the property seized in this 
cause under and by virtue of the insolvent proceedings No. 
19,734, of the Civil District Court.

3. That the court erred in ordering the release of the prop-
erty herein sued for.

Mr. Edga/r H. Farrar, Mr. B. F. Jonas, and Mr. Ernest B. 
Kruttschnitt for plaintiffs in error.

The point in this case is a very narrow one. Was the 
seized St. Charles Street property either actively or construc-
tively in gremio legis, so as to exclude the Circuit Court of the 
United States from levying on it ?

We concede that Green ought to have surrendered the St. 
Charles Street property; because, under the law of Louisiana, 
it was community property and liable for his debts. The pur-
chase of the property in the name of the wife did not make it 
her property.

We concede further that if he had casually omitted it from 
his schedules it would have passed under the control of the 
syndic of the creditors, and under the doctrine of Bank of 
Tennessee v. Rom, 17 How. 517, would not have been liable 
to seizure.
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We concede further that if he had fraudulently omitted this 
property from his schedule, and put the title in the name of 
his wife before his cession, an action would lie by his syndic 
to recover it.

But we contend that, as Green expressly declared, under 
oath, in his schedule that the property was not his, but his 
wife’s, and as he not only did not actually surrender it, but 
did not intend that his insolvent proceedings should have 
such an effect, and, as his surrender, in the form and manner 
as made, was accepted by the court and by the controlling 
majority of his local creditors, and as the syndic made no pre-
tence of claim of title or possession until after the seizure by 
the marshal, the property remaining thus in Green’s actual 
possession was not in gremio legis so as to exclude his foreign 
creditors, who were in no manner bound by his insolvent pro-
ceedings, from levying their writs upon it.

1. Under the cessio bonorum Qi the civil law, whether vol-
untary or forced, the legal title to the property ceded by the 
insolvent remains in him, and does not pass to the creditors or 
to the syndic. Bivas v. llunstock, 2 Rob. La. 187 ; Smalley v. 
His Creditors, 3 La. Ann. 386; Walling v. Morefield, 33 La. 
Ann. 1174, 1177; Jaguet v. His Creditors, 38 La. Ann. 863.

2. The law of Louisiana requires the application of an in-
solvent to make surrender of his property to be laid before 
the court to which the application is made, and the acceptance 
of the surrender, in the form and manner as made, is submitted 
to the judicial discretion of the judge. State ex rel. Boyd v. 
Green, 34 La. Ann. 1020.

3. The insolvent proceedings in the state court, and the insol-
vent laws of Louisiana have no extra-territorial effect, and do 
not affect or control non-resident creditors, unless they volun-
tarily make themselves parties to the proceedings. Ogden v. 
Saunders, 12 Wheat. 213 ; Baldwin v. Hale, 1 Wall. 223; 
Gilman v. Lockwood, 4 Wall. 411; Towne v. Smith, 1 Woodb. 
& Min. 115, 136; Poe n . Duck, 5 Maryland, 1. We respect-
fully submit that, under the circumstances which are found 
ns facts in this case, the courts of the United States will not 
surrender their jurisdiction of the property, and allow it to be
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distributed among local creditors, to the exclusion of all for-
eign creditors who are unwilling to submit themselves to the 
state insolvent law.

The case thus presents nothing but a question of a conflict 
of jurisdiction between two tribunals of concurrent jurisdiction, 
each having power to bind the goods of the defendant by its 
process. The rule in such cases is that where the parties are 
not the same, nor the cause of action the same in both courts, 
that court holds the property which first obtained physical 
custody of it. In other words, in such cases there is no such 
thing as constructive possession of property which is capable 
of actual possession — of physical prehension. Payne v. 
Drewe, 4 East, 523; Taylor v. Carryl, 20 How. 583, 594; 
Freeman v. Howe, 24 How. 450; Wilmer n . Atlantic <&c. Air 
Line Railroad, 2 Woods, 409. ,

4. All of Green’s local creditors who appeared at the credi-
tors’ meeting, who voted to accept his surrender and to grant 
him a discharge, are estopped from saying that the St. Charles 
Street property is part of Green’s estate.

The local creditors who did not so appear might, by proper 
proceeding, have compelled the syndic to institute an action 
to recover this property; and this is the reason why the judge 
imposed upon the syndic, as a condition of the release of the 
seizure made by the marshal, that he should pay all the costs 
which have been incurred in the making of the seizure, and 
that he should also present and file in this cause an order from 
the Civil District Court, authorizing and directing him to take 
possession of said property from Green and wife, and to ad-
minister the same as part of the insolvent estate of Green 
committed to the charge of the court and the syndic.

The necessity the judge found himself under of putting this 
proviso in the judgment, ought to have furnished him a con-
clusive reason for rejecting the syndic’s claim.

Mr. Thomas J. Semmes and Mr. Alfred Goldthwaite for de-
fendant in error.

Mk . Chief  Justice  Fuller , after stating the case as above, 
delivered the opinion of the court.
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It is conceded by counsel for the plaintiffs In error that the 
St. Charles Street property was, under the law of Louisiana, 
community property, and liable for Green’s debts, and should 
have been surrendered to the syndic; that if Green had casually 
omitted it from his schedules it would have passed under the 
control of the syndic; and that if he had fraudulently omitted 
the property from his schedules and put the title in the name 
of his wife before the insolvency proceedings, an action would 
lie by the syndic to recover it. But it is contended that as 
Green declared the property to be his wife’s, and did not 
intend it to go under his insolvent proceedings, and as his 
surrender in the form and manner as made was accepted, and 
the syndic set up no claim of title or possession until after 
the seizure by the marshal, “ the property remaining thus 
in Green’s actual possession was not in gremio legis so as to 
exclude his foreign creditors, who were in no manner bound, 
by his insolvent proceedings, from levying their writs upon it.”

The Louisiana Code contains these articles (Kev. Civil Code 
La. 1875, 473):.

“Art. 2175 [2171]. The surrender does not give the property 
to the creditors; it only gives them the right of selling it for 
their benefit and receiving the income of it, till sold.

“Art. 2178 [2174]. As the debtor preserves his ownership 
of the property surrendered, he may divest the creditors of 
their possession of the same, at any time before they have sold 
it, by paying the amount of his debts, with the expenses 
attending the cession.”

Sections 1781 to 1822, inclusive, of the Revised Statutes of 
Louisiana constitute a system of insolvent laws. Rev. Stat. 
La. 1870, 353 et seg.

Section 1791 reads: “From and after such cession and 
acceptance, all the property of the insolvent debtor mentioned 
in the schedule, shall be fully vested in his creditors; and the 
syndic shall take possession of, and be entitled to claim and 
recover, all the property, and to administer and sell the same 
according to law.”

These provisions have formed part of the laws of Louisiana 
for many years, and the Supreme Court of that State has
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repeatedly held in respect to them, that when a cessio bonorum 
has been accepted by the court and the creditors, and a syndic 
has been appointed and qualified, all the property and rights 
of property of the insolvent are vested in his creditors, repre-
sented by the syndic as their trustee, and pass to the credi-
tors by the cession, whether included in his schedule or not. 
Dwight v. Simon, 4 La. Ann. 490; Muse v. Yarborough. 11 
La. 521; West v. His Creditors, 8 Rob. La. 123; Dwight v. 
Smith, 9 Rob. La. 32. These cases sustain and are therefore 
cited to the proposition by Chief Justice Taney, delivering the 
opinion of this court in Bank of Tennessee v. Horn, 17 How. 
157, 160. The rule relates to possession and disposition, and 
it has been frequently decided that the surrender of the insol-
vent does not divest him of the title to the property surren-
dered, though it strips him of the power to control, alienate 
or dispose of the same during the administration of his estate, 
and so vests it in the creditors or in the syndic for them, that 
it is no longer liable to seizure, attachment or execution, but 
is held to be administered and disposed of according to law 
for the benefit of the creditors. Rivas v. Hunstock, 2 Rob. 
La. 187; Jaquet v. His Creditors, 38 La. Ann. .863; Walling's 
Heirs n . Morefield, 33 La. Ann. 1174, 1177; Nimick v. Ingram, 
17 La. Ann. 85.

It is therefore immaterial that title may not vest absolutely 
in the syndic or creditors. It is enough that the surrender 
operates as a transfer for the specific purpose of the disposal 
of the property and the distribution of the proceeds in concurso 
among the creditors, and is protected accordingly. Laforest n . 
His Creditors, 18 La. Ann. 292; West v. His Creditors, ubi supra.

In Nimick n . Ingram, 17 La. Ann. 85, Nimick & Co., judg-
ment creditors of Ingram, issued execution against him from 
the Fourth District Court of New Orleans, where they had 
recovered their judgment, and caused property to' be seized 
thereunder after Ingram had gone into insolvency and made a 
surrender in the Fifth District Court. The proceedings in 
Nimick & Co.’s suit were transferred to the Fifth District 
Court and cumulated with the insolvent proceedings. There-
upon, Ingram took out of the latter court a rule on Nimick &
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Co. to show cause why all further action under the writ of 
fi.fa. should not be stayed and set aside, which rule was made 
absolute; and from that order an appeal was taken to the 
Supreme Court of Louisiana. There Nimick & Co. urged that 
by their diligence they had discovered the property seized by 
them, and -that Ingram having fraudulently attempted to 
screen the property, it was legally incompetent for him to 
take any steps in relation to it to affect their rights; but the 
Supreme Court said:

“ What these rights are it is not necessary for us to decide, 
. . . being satisfied, as we are, that they can only be deter-
mined contradictorily with the mass of the insolvent’s credi-
tors, before the court seized of the concurso, as the whole 
proceedings in the suit pending originally in the Fourth Dis-
trict Court were . ’. . properly ordered to be cumulated with 
the insolvent proceedings in the Fifth District Court. . . .

“Any informality in the proceedings, when questioned, 
must be by direct action. No creditor will be permitted to 
disregard and treat as an absolute nullity a judgment accepting 
a surrender made by his debtor, and granting a stay of pro-
ceedings.

“ The acceptance for the creditors by the court of the ceded 
estate, vests in them all the rights and property of the insol-
vent, whether placed on the schedule or not; and the syndic 
may sue to recover them.

“ But any creditor may show, provided it be contradictorily 
with the mass of the creditors, or their legal representative, 
that any particular object or fund is not embraced in the sur-
rendered estate, but is subject exclusively to his individual claim. 
And this is the remedy of the plaintiffs, if any they have.”

Nimick v. Ingram is quoted from and approved in Tua v. 
Carriere, 117 IT. S. 201, 207.

In the case in hand, the order of the court in insolvency 
stayed all judicial proceedings against the insolvent and his 
property, and, by the acceptance of the cession, passed all the 
insolvent’s assets to the syndic for the benefit of creditors; 
but its operation was not confined to the property specifically 
named, nor did the acceptance by the creditors have that effect.
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If property be omitted by mistake or with fraudulent inten-
tion, it is the duty of the syndic to have the schedule amended 
so as to include it, and to take possession and administer upon 
it, Chaffe v. Scheen^ 34 La. Ann. 686; and it is the duty of the 
creditors to bring it to his attention, that he may do so. , The 
evidence offered by appellants that Green did not intend to 
include this property because advised by counsel that it was 
not liable for his debts was properly excluded, as his intention 
could riot control the operation of the law, or defeat the rights 
of his creditors.

The property was named in the schedule as belonging to the 
wife individually and therefore not claimed by the debtor; 
but any creditor, by inquiry, could have ascertained the cir-
cumstances and been informed of its liability under the law. 
There is nothing to impugn the good faith-of the syndic; and 
if there were, he could have been compelled to act and was 
liable to removal. Rev. Stats. La. § 1814. Nor was there 
any element of estoppel/involved in the action of the creditors 
who signed the consents to Green’s discharge. The surrender 
which they accepted covered all the insolvent’s assets, and 
even if they were laboring under the erroneous belief that this 
particular property was not subject to their claims, they would 
be entitled, so far as appears from this record, to share in its 
proceeds when the mistake was discovered. No other creditor 
was misled to his injury by their action, and no adjudication 
foreclosed their rights.

And in addition to this, as Geilinger & Blum and the bank 
in Winterthur recovered their judgments after the insolvency 
proceedings were commenced and the surrender made by 
Green, if they wished to attack those proceedings they should 
have done so, as we have seen, “ contradictorily with the mass 
of the insolvent’s creditors, before the court seized of the 
concur so

It is said, however, that insolvency proceedings and laws 
can have no extra-territorial effect, and do not affect or control 
non-resident creditors, unless they voluntarily make themselves 
parties to the proceedings.

And it is argued that as these were foreign creditors, who



GEILINGEB v. PHILIPPI. 257

Opinion of the Court.

had not made themselves such parties, and had sought relief 
through the United Spates Circuit Court, that placed them on 
different ground as to the property of an insolvent from that 
occupied by the creditors of his domicil. But so far as the 
property of an insolvent is concerned in the jurisdiction within 
which proceedings against him are taken, its destination is 
fixed (existing priorities being of course respected) by the laws 
of that jurisdiction. The insolvency decree is in the nature 
of an execution, and though it cannot by its own force attach 
assets in another State, it takes the assets within its own. 
And, while non-resident creditors are entitled to come in pari 
passu with domestic, if they do not do so they cannot partici-
pate in the distribution.

By the insolvency proceedings Green’s assets Were placed in 
gremio legis, and could not be seized by process from another 
court. Peale v. Phipps, 14 How. 368, 375 ; Tua v. Carriere, 
117 U. S. 201, 208. What the rights of the appellants might 
be if they declined to prove their claims or intervene in the 
state court, upon the termination of the administration there, 
it is not necessary to consider. Williams v. Benedict, 8 How. 
107, 112; Union Bank v. Jolly’s Administrators, 18 How. 
503; Green's Administratrix v. Creighton, 23 How. 90, 107. 
The conclusion that under the particular circumstances dis-
closed, this property formed part of the assets belonging to an 
administration pending when the writs of fi. fa. were issued, 
determines the invalidity of the seizure under them. Rio 
Grande Railroad Company v. Gomila, 132 U. S. 478.

The judgment of the Circuit Court released the property 
upon condition that the costs in the making of the seizure be 
paid by the syndic, and that he present and file an order from 
the State District Court authorizing and directing him to take 
possession of the property and administer the same as part of 
the insolvent estate of Green. This was an eminently judicious 
and proper order apparently effectual to secure the appropria-
tion of the property to the claims to which it was subject, 
while these judgment creditors were absolved from the expense 
incurred in emphasizing the fact of its liability.

We see no error in the record and the judgment is therefore 
vol . cxxxm—17 Affirmed.
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GEOFROY u RIWS. ,
APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA.

No. 1431. Submitted December 23, 1889. — Decided February 3, 1890.

A citizen of France can take land in the District of Columbia by descent 
from a citizen of the United States.

The treaty power of the United States extends to the protection to be 
afforded to citizens of a foreign country owning property in this 
country and to the manner in which that property may be transferred, 
devised or inherited.

The District of Columbia, as a political community, is one’of “the States 
of the Union,” within the meaning of that term as used in article 7 of 
the Consular Convention of February 23, 1353, with France.

Article 7 of the Convention with France of September 30, 1800, construed. 
Article 7 of the Consular Convention with France of February 23, 1853, 

construed.

In  equi ty . The bill alleged, that the suit was “a purely 
friendly suit.” The defendants demurred to the bill, and 
it was dismissed. The complainants appealed. The court 
stated the case as follows:

On the 19th day of January, 1888, T. Lawrason Riggs, a 
citizen of the United States and a resident of the District of 
Columbia, died at Washington, intestate, seized in fee of real 
estate of great value in the District. The complainants are 
citizens and residents of France and nephews of the deceased. 
On the 12th of March, 1872, the sister of the deceased, then 
named Kate S. Riggs, intermarried with Louis de Geofroy, of 
France. She was at the time a resident of the District of 
Columbia and a citizen of the United States. He was then 
and always has been a citizen of France. The complainants 
are the children of this marriage, and are infants now residing 
with their father in France. One of them was born July 14, 
1873, at Pekin, in China, whilst his father was the French 
minister plenipotentiary to that country, and was there only 
as such minister. The other was born October 18, 1875, at 
Cannes, in France. Their mother, who was a sister of all the 
defendants except Medora, wife of the defendant E. Francis 
Riggs, died February 7, 1881. The deceased, T. Lawrason
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Riggs, left one brother, E. Francis Riggs, and three sisters, 
Alice L. Riggs, Jane A. Riggs and Cecilia Howard, surviving 
him, but no descendants of any deceased brother or deceased 
sister, except the complainants.

The defendants, with the exception of Cecilia Howard, are, 
and always have been, citizens of the United States and resi-
dents of the District of Columbia. Cecilia Howard, in 1867, 
intermarried with Henry Howard, a British subject, and since 
that time has resided with him in England.

The real property described, in the bill of complaint cannot 
be divided without actual loss and injury, and the interest of 
the complainants,*if they .have any, as well as of the defend-
ants, in the property, would be promoted by its sale and a 
division of the proceeds.

To the bill of complaint setting up these facts and praying 
a sale of the premises described and a division of the proceeds 
among the parties to the suit according to their respective 
rights and interests, the defendants demurred, on the ground 
that the complainants were incapable of inheriting from their 
uncle any interest in the real estate. The Supreme Court of 
the District of Columbia sustained the demurrer and dismissed 
the bill. From the decree the case is brought to this court on 
appeal.

Mr. J. Hubley Ashton for appellants.

Mr. John Selden for appellees.

As the Treaty of Amity and Commerce concluded between 
the Thirteen United States of North America and France, on 
February 6, 1778, was annulled by act of Congress, July 1, 
1798, 1 Stat. 578, c. 67, and. as the. Convention of Peace, 
Commerce and Navigation concluded between the United 
States and France, on September 30, 1800, expired by its 
own limitation, eight years afterwards, in pursuance of an 
additional article, (Pub. Treaties, ed. 1875, p. 232,) inserted by 
the Senate, on February 4, 1801: Chirac n . Chirac, 2 Wheat. 
259,272, 277; Carnéala. Banks, 10 Wheat. 181,189 ; Buchaman 
v. Deshon, 1 Har. & G. 280; the single treaty stipulation
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which can be supposed to operate upon the capacity of French 
citizens to inherit lands in the United States, must be found in 
article 7 of the Consular Convention concluded between this 
country and France, on the 23d day of February, 1853?

But the operation prescribed for this article, (so far as the 
same becomes material in the present controversy,) is limited, 
by the terms of the article, to “ the States of the Union.” By 
this language, the members of the Union become distinguished, 
at once, from the republic they compose. And that neither 
the District of Columbia, nor a Territory of the United States, 
falls within the definition of a State, as that term is employed 
in the Constitution, or in the Acts of Congress, has long been 
familiar to all. Hepburn v. Ellzey, 2 Cranch, 445 ; New Or-
leans v. Winter, 1 Wheat. 94; Ba/rney v. Baltimore, 6 Wall. 
287; Jost v. Jost, 1 Mackey, 487.

Between the United States, as an integral government, 
country, or nation, and the several States constituting our 
Union, a distinction is admitted and maintained throughout 
our convention with France. If the parties to the convention 
have actually limited the operation of this article to the States 
of the Union, it cannot be necessary to investigate their rea-
sons for establishing that restriction.

The concessions, on the part of the United States, expressed 
in this article of the convention are : (1) The adoption, as part 
of the supreme law of the land, of certain existing state laws,, 
so long as they may remain in operation ; and (2) the engage-
ment of the President, to recommend to those States, by whose 
laws aliens are not permitted to hold real estate, the passage 
of enabling enactments.

They are not the obligations that would be assumed by the 
United States, wrhen entering into treaty engagements affect-
ing either the Territories, respecting which Congress may make 
all needful rules and regulations, or the District of Columba 
over which Congress may, in all cases whatsoever, exercise 
exclusive legislation.

They are the stipulations of the United States in relation to 
subjects over which the laws of the several States are recog-

1 This article will be found in the opinion of the court, post, 268.
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nized as supreme. And these stipulations cease to be applicable 
or operative, where the legislative power of the Union becomes, 
under the Constitution, paramount and peculiar.

That such was the contemporaneous construction placed by 
the United States upon this article of the treaty, is shown 
from the Circular Letter addressed by Secretary Marcy,1 
October 19, 1853, to the governors of the several States, and 
the omission of the President to recommend to Congress any 
legislation on the subject. The laws of the several States, 
as those laws existed at the date of the convention, may be 
supposed to have been susceptible, in general, of easy ascertain-
ment and comparison.

Before proceeding, in the next branch of the argument, to 
examine the local law on the subject, certain positions taken by 
the appellants may be noticed here.

An ingenious interpretation is sought to be given to the 
treaty, by so transposing its terms, as to require the word “ it,” 
where first occurring in the 1st clause of the 7th article, zto 
refer and apply to the whole of the next following clause in 
the same article.

But’ as the language of the article remains free from am-
biguity, when read in the order in which the two clauses are 
actually found to occur, they cannot be dislocated or inverted 
for the purpose of creating a meaning for that language. Doe 
v. Considine, 6 Wall. 458.

1 Dep art me nt  of  State .
_ _ Wash ingt on . October 19, 1853.
io his Excellency the Governor of-----

Sir: I have the honor to transmit to your Excellency a copy of the Con-
sular Convention of the 23rd February last between the United States and 
France, and to invite your Excellency’s attention to the second paragraph 
°f the seventh article. Pursuant to the stipulation therein contained, the 

resident engages to recommend to those States of the Union, by whose 
laws aliens are not permitted to hold real estate, the passage of such laws 
as may be necessary for the purpose of conferring that right. In accordance 
with the stipulation adverted to, the President directs me to communicate 
o your Excellency his recommendation that if, pursuant to existing laws, 
Tench subjects shall not* be allowed to hold real estate in ,

1 at right may by law be conferred upon them.
I have the honor to be, etc., W. L. Marcy .
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It is insisted that upon the construction placed by the ap-
pellees upon this article of the treaty, the citizens of France 
were left without benefit from the compact. But if France 
received no advantage from the article, she at least yielded 
nothing by adopting it.

Under the provisions of the Code Napoleon, the citizen of 
another country had been exempted from the droit (Vaubaine, 
in France, only when by treaty between the two nations, the 
French citizen had been thus relieved in the foreign country.

By the law of July 14, 1819, however, these provisions were 
abolished, and the capacity of aliens to acquire, hold and 
transmit real and personal estate was rendered — as it still 
remains — that of French citizens.

The privileges conferred by the 7th article of the treaty 
upon citizens of the United States were, therefore, no greater 
than those which were conceded under the general law of 
France, at the date of the treaty.

“ The ulterior right of establishing reciprocity,” reserved in 
the third clause of the article, enabled the government of France 
to impose, at its discretion, upon citizens of the United States, 
such incapacities as might be laid, in our own country, upon 
citizens of France, under the laws of the States, Territories or 
District of Columbia.

Hence, if, by reason of those laws, the citizens of France 
derived no advantage from the article, none could continue to 
accrue — except by the sufferance of that country — to citizens 
of the United States.

Were it conceded that the words, “ States of the Union,” 
as employed in article 7 of the convention, properly em-
brace the District of Columbia, it would still be essential for 
the appellants, in order to entitle them to the protection of the 
article, to establish the existence within the district, both at 
the date of the convention and at the time of the death of their 
ancestor, of some law whereby French citizens or subjects, 
residing in France, had been rendered competent to take lands, 
by descent, from a citizen of the United States.

By the common law, as the same was transplanted into 
Maryland, the alien was excluded from the acquisition of land
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by descent. Buchanan v. Deshon, 1 Har. & G. 280, 289; 
Guyer's Lessee v. Smith, 22 Maryland, 239; S. C. 85 Am. 
Dec. 650.

The act of Maryland of December 19, 1791, ratifying her 
cession to the United States, provides, in effect, in its 6th sec-
tion, that “ any foreigner ” may, by deed or will, take and hold 
lands within the ceded territory, and such land may be con-
veyed by him, and be transmitted to and inherited by his heirs 
and relations, as if he and they were citizens of Maryland. It 
has long been settled, however, that these provisions do not 
remove the disability, arising from common law principles, of 
an alien to inherit lands lying in this District from a citizen 
thereof. Spratt v. Spratt, 1 Pet. 343; Spratt v. Spratt, 4 Pet. 
393; Jost n . Jost, 1 Mackey, 493.

Nor are the restrictions and disabilities removed by the act 
of March 3, 1887, 24 Stat. 476, c. 340.

A later statute which does not expressly repeal, in whole or 
in part, any previous legislation upon the subject to which it 
relates, cannot be viewed as wholly superseding such legisla-
tion by substitution, revision or otherwise, unless the new 
statute either embraces, in itself, the entire field covered by 
former enactments, or manifests a plain intention to furnish, 
per se, a new and exclusive system upon the subject to which 
they refer. United States v. Tynen, 11 Wall. 88, 92; Hen-
derson? s Tobacco, 11 Wall. 652; Murdock n . Memphis, 
20 Wall. 590, 617; King v. Cornell, 106 U. S. 395; Red 
Rock v. Henry, 106 U. S. 596; Cook County Nat. Bank 
v. United States, 107 U. S. 445; Pa/na v. Bowler, 107 U. S. 
529.

The basis, it is evident, of this proposition, is that repeals by 
implication are not to be favored; that they are founded upon 
the repugnance which arises between the new law and the old; 
and that the extent of such repugnance is the measure of such 
repeals. Arthur v. Homer, 96 U. S. 137; Ex parte Crow Dog, 
109 U. S. 556; Chew Heong v. United States, 112 U. S. 536 ; 
United States v. Langston, 118 U. S. 389; Chicago Railway 
^o. v. United States, 127 U. S. 406.

The act, in its title, is “ An Act to restrict the ownership of
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real estate in the Territories to American citizens, and so 
forth.” It contains no repealing clause.

The language of the first three sections is the language of 
prohibition. It is to the “ violation of the provisions ” in those 
sections that the penal clauses of the fourth section apply.

And as titles by inheritance are excepted from its prohibi-
tions, the act, as to such titles, is neither penal nor inhibitory. 
Titles by inheritance being thus exempted from the prohibi-
tions of the section, to such titles the act is without application ; 
and they are to be regulated by the laws in force at the time 
of the passage of the act.

Mr . Just ice  Fiel d , after stating the case, delivered the 
opinion of the court.

The complainants are both citizens of France. The fact 
that one of them was born in Pekin, China, does not change 
his citizenship. His father was a Frenchman, and by the law 
of France a child of a Frenchman, though born in a foreign 
country, retains the citizenship of his father. In this case, also, 
his father was engaged, at the time of the son’s birth, in the 
diplomatic service of France, being its minister plenipotentiary 
to China, and by public law the children of ambassadors and 
ministers accredited to another country retain the citizenship 
of their father.

The question presented for solution, therefore, is whether 
the complainants, being citizens and residents of France, in-
herit an interest in the real estate in the District of Columbia 
of which their uncle, a citizen of the United States and a res-
ident of the District, died seized. In more general terms the 
question is : can citizens of France take land in the District of 
Columbia by descent from citizens of the United States ?

The complainants contend that they inherit an estate in the 
property described, by forcé of the stipulation of article * 
of the convention between the United States and France, con-
cluded February 23, 1853, and the provisions of the act of 
Congress of March 3, 1887, to restrict the ownership of real 
estate in the Territories to American citizens. Before consid-
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ering the effect of this article and of the act of 1887, a brief 
reference will be had to the laws of Maryland in force on the 
27th of February, 1801, which were on that day declared by 
act of Congress to be in force in the District of Columbia. 
The language of the act is “that the laws of the State of 
Maryland as they now exist shall be and continue in force in 
that part of the said District which was ceded by that State 
to the United States, and by them accepted.” 2 Stat. 103, 
c. 15, §1.

A part of these laws was the common law, and two acts of 
Maryland, one passed in March, 1780, “ to declare and ascer-
tain the privileges of the subjects of France ” within that 
State; the other, passed December 19, 1791, to ratify her ces-
sion to the United States, entitled “ An Act concerning the 
Territory of Columbia and the City of Washington.” The 
common law, unmodified by statute or treaty, would have ex-
cluded aliens from inheriting lands in the United States from 
a citizen thereof. Its doctrine is that aliens have no inheri-
table blood through which a title can be transferred by opera-
tion of law. The act of Maryland of 1780 modified that law 
so far as to allow a subject of France who had settled in that 
State, and given assurances of allegiance and attachment to it 
as required of citizens, to devise to French subjects, who for 
that purpose were to be deemed citizens of the State. Act 
of March, 1780, c. 8, § 5, 1 Dorsey’s Laws of Maryland, 158. 
It also provided that if the decedent died intestate his nat-
ural kindred, whether residing in France or elsewhere, should 
inherit his real estate in like- manner as if such decedent and 
his kindred were citizens of the United States. It had no 
bearing, however, upon the inheritance of a subject of France, 
except from a Frenchman domiciled in the State. The act of 
Maryland of December 19, 1791, which provided in its sixth 
section that any foreigner might, by deed or will thereafter 
made, take and hold lands within the State in the same man-
ner as if he were a citizen thereof, and that the lands might be 
conveyed by him, and transmitted to and inherited by his 
heirs and relations as if he and they were citizens of the State, 
did not do away with the disability of foreigners to take real
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property within that State by inheritance from a citizen of the 
United States. It was so held in effect in Spratt v. Spratt, 1 
Pet. 343 ; S. C. 4 Pet. 393.

On the 30th of September, 1800, a convention of peace, com-
merce and navigation was concluded between France and the 
United States, the 7 th article of which provided that “the 
citizens and inhabitants of the United States shall be at lib-
erty to dispose by testament, donation or otherwise, of their 
goods, movable and immovable, holden in the territory of the 
French Republic in Europe, and the citizens of the French 
Republic shall have the same liberty with regard to goods 
movable and immovable, holden in the territory of the United 
States, in favor of such persons as they shall think proper. 
The citizens and inhabitants of either of the two countries, 
who shall be heirs of goods, movable or immovable, in the 
other, shall be able to succeed db intestato, without being 
obliged to obtain letters of naturalization, and without having 
the effect of this provision contested or impeded under any 
pretext whatever.” 8 Stat. 182.

This article, by its terms, suspended, during the existence of 
the treaty, the provisions of the common law of Maryland 
and of the statutes of that State of 1780 and of 1791, so far as 
they prevented citizens of France from taking by inheritance 
from citizens of the United States, property, real or personal, 
situated therein.

That the treaty power of the United States extends to all 
proper subjects of negotiation between our government and 
the governments of other nations, is clear. It, is also clear 
that the protection which should be afforded to the citizens of 
one country owning property in another, and the manner in 
which that property may be transferred, devised or inherited, 
are fitting subjects for such negotiation and of regulation by 
mutual stipulations between the two countries. As commer-
cial intercourse increases between different countries the resi-
dence of citizens of one country within the territory of the 
other naturally follows, and the removal of their disability 
from alienage to hold, transfer and inherit property in such 
cases tends to promote amicable relations. Such removal has
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been within the present century the frequent subject of treaty 
arrangement. The treaty power, as expressed in the Consti-
tution, is in terms unlimited except by those restraints which 
are found in that instrument against the action of the govern-
ment or of its departments, and those arising from the nature 
of the government itself and of that of the States. It would 
not be contended that it extends so far as to authorize what 
the Constitution forbids, or a change in the character of the 
government or in that of one of the States, or a cession of any 
portion of the territory of the latter, without its consent. 
Fort Leavenworth Railroad Co. v. Lowe, 114 U. S. 525, 541. 
But with these exceptions, it is not perceived that there is any 
limit to the questions which can be adjusted torching any 
matter which is properly the subject of negotiation with 
a foreign country. Ware v. Hylton, 3 Dall. 199; Chirac v. 
Chirac, 2 Wheat. 259; Hauenstei/n v. Lynham, 100 U. S. 483; 
8 Opinions Attys. Gen. 417; The People v. Gerke, 5 California, 
381.

Article 7 of the convention of 1800 was in force when 
the act of Congress adopting the laws of Maryland, February 
27, 1801, was passed. That law adopted and continued in 
force the law of Maryland as it then existed. It did not 
adopt the law of Maryland as it existed previous to the treaty; 
for that would have been in effect to repeal the treaty so far 
as the District of Columbia was affected. In adopting it as it 
then existed, it adopted the law with its provisions suspended 
during the continuance of the treaty so far as they conflicted 
with it — in other words, the treaty, being part of the supreme 
law of the land, controlled the statute and common law of 
Maryland whenever it differed from them. The treaty expired 
by its own limitation in eight years, pursuant to an article in-
serted by the Senate. 8 Stat. 192. During its continuance 
citizens of France could take property in the District of Colum-
bia by inheritance from citizens of the United States. But 
after its expiration that right was limited as provided by the 
statute and common law of Maryland, as adopted by Congress 
on the 27th of February, 1801, until the convention between 
the United States and France was concluded, February 2.3, 
1853. The 7th article of that convention is as follows:
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“ In all the States of the Union, whose existing laws per-
mit it, so long and to the same extent as the said laws shall 
remain in force, Frenchmen shall enjoy the right of possess-
ing personal and real property by the same title and in the 
same manner as the citizens of the United States. They shall 
be free to dispose of it as they may please, either gratuitously 
or for value received, by donation, testament, or otherwise, 
just as those citizens themselves; and in no case shall they be 
subjected to taxes on transfer, inheritance, or any others dif-
ferent from those paid by the latter, or to taxes which shall 
not be equally imposed.

“As to the States of the Union, by whose existing laws 
aliens are not permitted to hold real estate, the President en-
gages to recommend to them the passage of such laws as may 
be necessary for the purpose of conferring this right.

“In like manner, but with the reservation of the ulterior 
right of establishing reciprocity in regard to possession and 
inheritance, the government of France accords to the citizens 
of the United States the same rights, within its territory in 
respect to real and personal property, and to inheritance, as 
are enjoyed there by its own citizens.” 10 Stat. 996.

This article is not happily drawn. It leaves in doubt what 
is meant by “ States of the Union.” Ordinarily these terms 
would be held to apply to those political communities exer-
cising various attributes of sovereignty which compose the 
United States, as distinguished from the organized municipali-
ties known as Territories and the District of Columbia. And 
yet separate communities, with an independent local govern-
ment, are often described as states, though the extent of their 
political sovereignty be limited by relations to a more general 
government or to other countries. Halleck on Int. Law, c. 3, 
§§ 5, 6, 7. The term is used in general jurisprudence and by 
writers on public law as denoting organized political societies 
with an established government. Within this definition the 
District of Columbia, under the government of the United 
States, is as much a State as any of those political communi-
ties which compose the United States. Were there no other 
territory under the government of the United States, it would
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not be questioned that the District of Columbia would be a 
State within the meaning of international law; and it is not 
perceived that it is any less a State within that meaning be-
cause other States and other territory are also under the same 
government. In Hepburn v. EUzey, 2 Cranch, 445, 452, the 
question arose whether a resident and a citizen of the District 
of Columbia could sue a citizen of Virginia in the Circuit 
Court of the United States. The court, by Chief Justice Mar-
shall, in deciding the question, conceded that the District of 
Columbia was a distinct political society, and therefore a State 
according to the definition of writers on general law; but 
held that the act of Congress in providing for controversies 
between citizens of different States in the Circuit Courts, re-
ferred to that term as used in the Constitution, and therefore 
to one of the States composing the United States. A similar 
concession, that the District of Columbia, being a separate 
political community, is, in a certain sense, a State, is made by 
this court in the recent case of Metropolitan, Railroad Co. v. 
District of Columbia^ 132 U. S. 1, 9, decided at the present 
term.

Aside from the question in which of these significations 
the terms are used in the convention of 1853, we think the 
construction of article 7 is free from difficulty. In some 
States aliens were permitted to hold real estate, but not to 
take by inheritance. To this right to hold real estate in some 
States reference is had by the words “ permit it ” in the first 
clause, and it is alluded to in the second clause as not permitted 
m others. This will be manifest if we read the second clause 
before the first. This construction, as well observed by coun- 
sel, gives consistency and harmony to all the provisions of 
the article, and comports with its character as an agreement 
intended to confer reciprocal rights on the citizens of each 
country with respect to property held by them within the ter-
ritory of the other. To construe the first clause as providing 
that Frenchmen shall enjoy the right of possessing personal 
and real property by the same title and in the same manner 
as citizens of the United States, in States, so long as their laws 
permit such enjoyment, is to give a meaning to the article by
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which nothing is conferred not already possessed, and leaves 
no adequate reason for the concession by France of rights to 
citizens of the United States, made in the third clause. We 
do not think this construction admissible. It is a rule, in 
construing treaties as well as laws, to give a sensible meaning 
to all their provisions if that be practicable. “ The interpre-
tation, therefore,” says Vattel, “which would render a treaty 
null and inefficient cannot be admitted ; ” and again, “ it 
ought to be interpreted in such a manner as that it may 
have its effect, and not prove vain and nugatory.”1 Vattel, 
Book II, c. 17. As we read the article it declares that in all 
the States of the Union by whose laws aliens are permitted to 
hold real estate, so long as such laws remain in force, French-
men shall enjoy the right of possessing personal and real prop-
erty by the same title and in the same manner as citizens of 
the United States. They shall be free to dispose of it as they 
may please — by donation, testament, or otherwise — just as 
those citizens themselves. But as to the States by whose ex-
isting laws aliens are not permitted to hold real estate, the 
treaty engages that the President shall recommend to them 
the passage of such laws as may be necessary for the purpose 
of conferring that right.

In determining the question in what sense the terms “ States 
of the Union” are used, it is to be borne in mind that the laws 
of the District and of some of the Territories, existing at the 
time the convention was concluded in 1853, allowed aliens to 
hold real estate. If, therefore, these terms are held to exclude 
those political communities, our government is placed in a 
very inconsistent position — stipulating that citizens of France 
shall enjoy the right of holding, disposing of, and inheriting, 
in like manner as citizens of the United States, property, real 
and personal, in those States whose laws permit aliens to hold 
real estate ; that is, that in those States citizens of France, in 
holding, disposing of, and inheriting property, shall be free

1 “ L’interprétation qui rendrait un acte nul et sans effet, ne peut donc être 
admise. ... Il faut l’interpréter de manière qu’il puisse avoir son effet, 
qu’il ne se trouve pas vain et illusoire.” 2 Droit des Gens, 265, édition 
Paris, 1863, par Pradier-Podéré.
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from, the disability of alienage; and, in order that they may 
in like manner be free from such disability in those States 
whose existing laws do not permit aliens to hold real estate, 
engaging that the President shall recommend the passage of 
laws conferring that right; while, at the same time, refusing 
to citizens of France holding property in the District and in 
some of the Territories, wThere the power of the United States 
is in that respect unlimited, a like release from the disability of 
alienage, thus discriminating against them in favor of citizens 
of France holding property in States having similar legislation. 
Ko plausible motive can be assigned for such discrimination. 
A right which the government of the United States appar-
ently desires that citizens of France should enjoy in all the 
States, it would hardly refuse to them in the District embrac-
ing its capital, or in any of its own territorial dependencies. 
By the last clause of the article the government of France 
accords to the citizens of the United States the same rights 
within its territory in respect to real and personal property 
and to inheritance as are enjoyed there by its own citizens. 
There is no limitation as to the territory of France in which 
the right of inheritance is conceded. And it declares that this 
right is given in like manner as the right is given by the gov-
ernment of the United States to citizens of France. To ensure 
reciprocity in the terms of the treaty, it would be necessary to 
hold that by “ States of the Union ” is meant all the political 
communities exercising legislative powers in the country, em-
bracing not only those political communities which constitute 
the United States, but also those communities which constitute 
the political bodies known as Territories and the District of 
Columbia. It is a general principle-of construction with re-
spect to treaties that they shall be liberally construed, so as to 
carry out the apparent intention of the parties to secure 
equality and reciprocity between them. As they are contracts 
between independent nations, in their construction words are 
to be taken in their ordinary meaning, as understood in the 
public law of nations, and not in any artificial or special sense 
impressed upon them by local law, unless such restricted sense 
is clearly intended. And it has been held by this court that
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where a treaty admits of two constructions, one restrictive of 
rights that may be claimed under it and the other favorable 
to them, the latter is to be preferred. Hauenstein v. Lynham^ 
100 U. S. 483, 487. The stipulation that the government of 
France in like manner accords to the citizens of the United 
States the same rights within its territory in respect to real 
and personal property and inheritance as are enjoyed there by 
its own citizens, indicates that that government considered 
that similar rights were extended to its citizens within the ter- 
ri tory of the United States, whatever the designation given to 
their different political communities.

We are, therefore, of opinion that this is the meaning of the 
article in question—that there shall be reciprocity in respect 
to the acquisition and inheritance of property in one country 
by the citizens of the other, that is, in all political communities 
in the United States where legislation permits aliens to hold 
real estate, the disability of Frenchmen from alienage in 
disposing and inheriting property, real and personal, is re-
moved, and the same right, of disposition and inheritance of 
property, in France, is accorded to citizens of the United 
States, as are there enjoyed by its own citizens. This con-
struction finds support in the first section of the act of March 
3d, 1887. 24 Stat. 476, c. 340. That section declares that it
shall be unlawful for any person or persons not citizens of the 
United States, or who have not declared their intention to 
become citizens, to thereafter acquire, hold or own real estate, 
or any interest therein, in any of the Territories of the United 
States or in the District of Columbia, except such as may be 
acquired by inheritance or in good faith in the ordinary course 
of justice in the collection of debts previously created. There 
is here a plain implication that property in the District of 
Columbia and in the Territories may be acquired by aliens 
by inheritance under existing laws ; and no property could be 
acquired by them in the District by inheritance except by 
virtue of the law of Maryland as it existed when adopted 
by the United States during the existence of the convention of 
1800 or under the 7th article of the convention of 1853. Cur 
conclusion is, that the complainants are entitled to take by
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inheritance an interest in the real property in the District of 
Columbia of which their uncle died seized. The decree of the 
court below will, therefore, be

Reversed and the cause remanded, with direction to overrule 
the demurrer of the defendants’ and it is so ordered.

UNITED STATES v. MOSBY.

MOSBY v. UNITED STATES.

APPEALS FROM THE COURT OF CLAIMS.

Nos. 1112,1420. Argued January 17,1890. — Decided February 3,1890.

The question considered, as to what are “official services” performed by 
consuls, under the consular regulations of 1874 and 1881, prescribed by 
the President by virtue of the provisions of § 1745 of the Revised Statutes.

Fees collected by a consul for the examination of Chinese emigrants going 
to the United States on foreign vessels; and fees for certificates of ship-
ment of merchandise in transit through the United States to other coun-
tries ; and fees for recording instruments which are not official documents 
recorded in the record books required to be kept by the consul, but relate 
to private transactions for individuals not requiring the use of the consul’s 
title or seal of office; and fees for cattle-disease certificates; and fees 
for acknowledgments and authentications of instruments certifying the 
official character and signature of notaries public; and fees for settling 
private estates; and fees for shipping and discharging seamen on 
foreign-built vessels sailing on the China coast under the United States 
flag; are not moneys which he is required to account for to the United 
States.

Fees collected by him for certifying extra copies of quadruplicate invoices 
of goods shipped to the United States; and money received for interest 
on public moneys deposited in bank; and fees collected for certificates 
of shipments or extra invoices; and fees for certifying invoices for free 
goods imported into the United States; are moneys which he is required 
to account for to the United States.
e practice of consuls to do acts which are not official is recognized by the 
statutes and the consular regulations.

he claimant had a judgment in the Court of Claims against the United 
tates for $13,839.21. Both parties appealed. The items of the disallow- 

anee of which the claimant complained did not amount to more than 
$3000. But it was held that he could avail himself of anything in the case 

vol . cxxxm—18
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which properly showed that the judgment was not for too large a sum; 
and this court, disallowing one of the items allowed to him, allowed one 
of the items disallowed, and rendered a judgment in his favor for a less 
amount than that rendered below.

Thes e  were appeals from a judgment in the Court of Claims 
in favor of Mosby against the United States. The case is 
stated in the opinion.

Mr. John S. Mosby, in person.

Mr. Assistant Attorney General Maury for the United 
States.

Mr . Just ice  Blatc hford  delivered the opinion of the court.

This is a suit brought in the Court of Claims by John S. 
Mosby against the United States, claiming to recover the sum 
of $29,180.01, moneys which he had received while he was 
consul of the United States at Hong-Kong, from February 4, 
1879^ to July 21, 1885, and had paid into the treasury, the 
items composing the above sum being as follows: (1) For 
examining Chinese emigrants departing on foreign vessels for 
the United States, $5147; (2) for certifying extra copies or 
quadruplicate invoices, about $2000; (3) for certifying invoices 
for goods in transit through the United States to other coun-
tries, $5805; (4) for notarial and clerical work, $644.01; 
(5) for services to foreign-built vessels carrying the American 
flag, $584; and (6) for certifying invoices for goods exported 
to the United States which were on the free list, and for 
which no invoice was required by law as a condition of entry, 
about $15,000.

The petition alleged that those fees were paid voluntarily 
to the claimant by persons at whose request the services were 
performed, and were turned by him into the treasury, because 
he did not wish to involve himself in a controversy with the 
Department as long as he held a subordinate position in it, and 
because he was compelled to obey its orders or be dismissed 
from office and subjected to the imputation of appropriating 
money which did not belong to him; and that he credited the
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fees to the treasury, relying on the good faith of the govern-
ment to restore to him whatever belonged to him on a final 
settlement of his accounts.

The Court of Claims found the facts as follows :
“ 1. The claimant was consul of the United States at Hong- 

Kong from February, 1879, until July, 1885, and remained at 
his post until the latter date, when he returned to the United 
States. .

“ 2. During his term he turned into the treasury the sum 
of $5147.00 on account of fees collected for examining Chinese 
emigrants going to the United States on foreign vessels; of 
this sum $3923.50 were collected prior to September 1, 1881, 
and $1223.50 were collected between September 1 and Decem-
ber 31, 1881. Said fees were voluntarily paid by the masters 
and charterers of said vessels at whose solicitation the service 
was rendered, and were collected in good faith by the consul.

“3. Soon after assuming charge of the consulate, to wit, 
February 21 and March 19, 1879, claimant informed the De-
partment of State that, since the enactment of the law of 
February 19, 1862, prohibiting the coolie trade in which 
American vessels had been engaged, it had been the practice 
at Hong-Kong to procure for American and foreign vessels 
carrying Chinese passengers to the United States a consular 
certificate of the fact that they were free and voluntary emi-
grants. The claimant addressed said communications to the 
State Department to establish that the fees belonged to him, 
but paid into the treasury, before receiving a reply, the sum 
of $731.75. In reply to a claim that he, the consul, was en-
titled to such fees, the Secretary of State replied, in substance, 
that the fee is an official fee, and must be accounted for to the 
treasury.

“ 4. He gave written advice to the agent of the O. & O. S. 
8. Co., at Hong-Kong, to send steamships which were under 
the English flag without a consular certificate for the Chinese 
emigrants, as no law required it, and the agent declined to do 
so- A copy of his letter to the said agent was forwarded to 
the State Department. It does not appear that the Depart-
ment replied to his communication accompanying said letter.
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“ 5. The Bothwell Castle, an. English steamship, sailed from 
Hoag-Kong about January 6,1882, carrying Chinese emigrants 

. without the usual consular certificate of examination, but with a 
letter from the United States consul addressed to the collector 

• at San Francisco, explaining why the master did not have it. 
Said vessel entered the port of San Francisco without trouble 
about February 1, 1882; all other foreign vessels after that 
time ceased to procure the said consular certificate. A copy 
of said letter to the collector at San Francisco was forwarded 
to the State Department; but claimant did not receive a reply. 
All-Emigration fees collected up to December 31, 1881, were 
turned into the Treasury.

“ 6. The sum of $633.25 was collected in January, 1882, for 
examination of Chinese on foreign vessels, which was first 
credited and then charged back to the Treasury; and a letter 
was written by the claimant to the First Comptroller explain-
ing that item in his accounts. The Comptroller allowed the 
item as a proper charge.

“7. The charterers of foreign vessels who had paid these 
fees to the consul afterwards applied to the Treasury to have 
them refunded, which was refused by the Comptroller on the 
ground ‘ that the collection of said fees was proper and they 
should not be refunded.’

“ 8. The claimant, after his removal from office, claimed the 
emigration fees from foreign vessels. His claim was also 
disallowed. The fees collected subsequently to January 3, 
1882, were refunded by the consul to the parties who paid 
them. The consul was not charged with the fees so re-
funded, or those he might have collected if he had not 
declined to continue the practice of examining Chinese enu- 

v grants on foreign vessels. The claimant refused to collect 
fees after receiving from the State Department notice that 
such fees must thereafter be accounted for as official fees. 
Said notice, in the form of a letter from the Department, was 
dated on said date, and reached claimant in due course of 
mail.

“ 9. The claimant paid into the Treasury the sum of $5805 
on account of fees received by him for certificates of shipment
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of merchandise in transit through the United States to other 
countries.

“ 10. The claimant paid into the Treasury the sum of $1592 
for certifying extra copies or quadruplicate invoices of goods 
shipped to the United States. The said sum was collected by 
claimant before the 1st day of September, 1881.

“ 11. He credited and paid to the Treasury $584 on account 
of fees collected for shipping and discharging seamen on foreign- 
built vessels sailing on the China coast under the United States 
flag. He credited and paid into the Treasury $2095 on account 
of invoices certified by him for free goods imported into the 
United States.

“ 12. The claimant credited and paid into the Treasury fees 
aggregating $644.01, accruing as follows:

(a) Recording instruments at various times, between February 4,
1879, and December 31, 1880.. .♦..................................................... $39 29

(6) Cattle-disease certificates, collected in small items from time to
time, between February 4, 1879, and September 30, 1880........... 152 00

(c) Interest on deposits at the bank (public moneys deposited be-
tween February 4, 1879, and June 30, 1882)...............................  104 51

(d) Acknowledgments and authentications of instruments, collected
from time to time in small quantities, between February 4, 
1879, and December 31, 1879, certifying official character and 
signature of notary public.............................................................. 48 00

(e) Certificates of shipments, or extra invoices, collected during the
December quarter, 1881, $2.50 each.......................... .................... 292 00

(f) Five per cent commission on the estate of Alice Evans, May,
1881.................................................................................................. 8 21

$644 01

“ 13. The payment by the claimant of these several suras of 
money into the Treasury was for the purpose of avoiding a 
controversy with the .Department. Soon after the claimant 
was removed from office, and before a final settlement of his 
accounts, he made a demand that all fees now claimed be 
credited to him-

“ 14. At the request of claimant’s counsel, the following 
facts are also found: Said claimant wrote, to the State De-
partment, March 19, 1879, as stated in finding 3, in which 
communication he informed said Department that it had been
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the habit of his predecessors to retain said fees as unofficial, 
and asked to be instructed whether he, the claimant, was not 
entitled to same. The said Department replied as follows: 
‘ It is now deemed to be the more advisable course to prescribe 
the fee as an official one to be accounted for to the Treasury.’ 
In instructions to said claimant, dated August 26, 1879, the 
said Department instructed claimant that the fees for acts 
which the consul ds empowered but not required by law to 
perform and which relate only to private transactions are 
unofficial.”

As conclusions of law, the court held that the claimant was 
entitled to recover, for item (1) in the petition, $5147; for 
item (3), $5805; for items 5, <7, and/1 in finding 12, being part 
of item (4), $208.21; for item (5), $584 ; and, as a part of item 
(6), $2095. It rejected the claim of $1592 for certifying ex-
tra copies or quadruplicate invoices of goods shipped to the 
United States, being the amount proved and found as to item 
(2); and also items a, c, and e, in finding 12, amounting to 
$435.80, being a part of the $644.01 in item (4). A judgment 
was rendered for the claimant for $13,839.21, from which both 
parties appealed. The opinion of the Court of Claims, dispos-
ing of the various matters involved, is reported in 24 C. Cl. 1.

It is provided as follows by section 1745 of the Revised 
Statutes: “ The President is authorized to prescribe, from 
time to time, the rates or tariffs of fees to be charged for 
official services, and to designate what shall be regarded as 
official services, besides such as are expressly declared by law, 
in the business of the several legations, consulates, and com-
mercial agencies, and to adapt the same, by such differences 
as may be necessary or proper, to each legation, consulate, or 
commercial agency; and it shall be the duty of all officers and 
persons connected with such legations, consulates, or commer-
cial agencies to collect for such official services such and only 
such fees as may be prescribed for their respective legations, 
consulates, and commercial agencies, and such rates or tariffs 
shall be reported annually to Congress.”

This section concerns itself wholly with “ official services.” 
The tariffs of fees to be prescribed by the President from time
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to time are those to be charged for “ official services.” The 
President is to designate what are to be regarded as “ official 
services,” in addition to such as are expressly declared by law. 
The inhibition on consular officers, as to the collection of fees, 
is only against the collection, for “ such official services,” of 
other fees than the prescribed fees. It is not claimed by the 
United States in this case that the fees sued for by the claim-
ant fall within the class mentioned in section 1745, of “such 
as are expressly declared by law.” The question for deter-
mination is, whether the fees collected by the claimant, and 
paid into the Treasury, were fees for official services, within 
the regulations prescribed by the President nder section 
1745.

The claimant acted with propriety, and with a high sense 
of honor, in paying the fees into the Treasury, in order to avoid 
a controversy with the Department; and he asserted his right 
to have the fees refunded to him, by making a demand that 
they should be credited to him in his accounts, before such 
accounts were finally settled. He did not concede the right 
of the government to retain the fees; and his action was 
equivalent to a formal protest made at the time of paying 
them over. As is said by Judge Weldon, speaking for the 
Court of Claims in its opinion: “ Public officers (upon the 
question of their compensation and the payment of money 
into the Treasury) are not bound, in order to save their rights, 
to place themselves in antagonism to the accounting officers of 
the Department, suffer themselves to be sued, and incur the 
odium, for the time, of being in default; but have the right to 
pay into the Treasury the disputed moneys, and then seek the 
courts to adjust and determine their claims against their su-
perior and sovereign.” Nothing done in the present case can 
amount to an estoppel against the claimant.

Part of the fees in question accrued while the consular reg-
ulations of 1874 were in force, and part under those of 1881. 
These regulations must be considered in regard to each spe-
cific item.

1. As to item (1), $5147, the facts relating to that item are 
in findings 2 to 8, both inclusive. The consular regulations of
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1874 were prescribed by the President on September 1, 1874, 
and those of 1881 on May 1, 1881.

Paragraph 321 of the regulations of 1874 is as follows: 
“ 321. All acts are to be regarded as ‘ official services,’ when 
the consul is required to use his seal and title officially, or 
either of them; and the fees received therefor are to be ac-
counted for to the Treasury of the United States.” It is to be 
observed that this paragraph uses the word “required,” and 
does not say that all acts are to be regarded as official services 
when the consul uses his seal and title officially, or either of 
them.

Paragraph 333 of those regulations contains a tariff of fees 
for 107 different services; but none of them specifies the fee 
for an examination of Chinese emigrants going to the United 
States on foreign vessels.

Paragraph 489 of the regulations of 1881 reads as follows: 
“ 489. All acts or services for which a fee is prescribed in the 
tariff of fees are to be regarded as official services, and the fees 
received therefor are to be reported and accounted for to the 
Treasury of the United States, except when otherwise expressly 
stated therein.”

Paragraph 496 in those regulations says: “ The following 
is the revised tariff of official fees, prescribed by order of 
the President, and to be observed by all consular officers.” 
Among 106 items contained in that tariff, item 35 prescribes a 
fee of 25 cents for a certificate “ to the examination required 
by section 2162 of the Revised Statutes, for each emigrant. 
(Art. 21.)” Section 2162 of the Revised Statutes, in con-
nection with section 2158, provides for a certificate to be 
signed by the consul of the United States residing at the port 
from which any vessel registered, enrolled or licensed in the 
United States may take her departure, carrying a subject of 
China, Japan or any other Oriental country, known as a 
coolie, containing his name, and setting forth the fact of his 
voluntary emigration from such port, such certificate to be 
given to the master of the vessel, and not to be given until the 
consul is first personally satisfied by evidence of the truth of 
the facts therein contained. These provisions do not refer to
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foreign vessels. Article 21 of the regulations of 1881, re-
ferred to in item 35 of paragraph 496, embraces seven para-
graphs, and is headed: “Duties as to American Vessels 
engaged in the Transportation of Chinese and other Emi-
grants ; ” and the article expressly states that the duties of 
the consul under it apply to vessels of the United States.. Arti-
cle 18 of the regulations of 1874 is to the same purport as 
article 21 of the regulations of 1881.

Neither in the regulations of 1874 nor in those of 1881 is 
there any designation, as an official service, of the examination 
of the subjects of China, Japan or any other Oriental country, 
known as coolies, carried as passengers on board of any vessel 
other than a vessel registered, enrolled or licensed in the 
United States. Therefore, the consul, in examining Chinese 
emigrants going to the United States on foreign vessels, did 
not perform a service required by law or by the regulations, or 
any service specified in any tariff of fees, or any official ser-
vice. The fees received for such service, being paid voluntarily 
to the consul by the person to whom it was rendered, became 
the private property of the consul and not the money of the 
United States. This view is not varied by the fact that the 
person employed the consul to render the service because he 
was consul, or by the fact that the consul attached his seal 
as evidence of his official character; because he was not re-
quired by any law or regulation to use either his seal or his 
title of office officially, nor was any fee prescribed for the ser-
vice in any tariff of fees.

The practice of consuls to do acts which are not official is 
recognized in several places in the consular regulations of 
1874, as in paragraphs 296 and 297, where it is stated that 
consuls are at liberty to examine titles for their countrymen 
at home, “ or to do other services for them in a foreign land,” 

‘ for a private compensation, if it does not interfere with the 
performance of their official duties; ” in paragraph 308, the 
performing of notarial acts; in paragraph 309, the taking the 
acknowledgment of deeds, and the taking of depositions and 
affidavits under the laws of the States and Territories of 
the Union, for use as evidence in such States and Territories,
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respectively; in paragraph 310, the execution of a commission 
for taking testimony under the authority of a state or territo-
rial tribunal, which function paragraph 311 states “ is regarded 
as outside of the regular duties and responsibility of a consular 
officer,” and in regard to which paragraph 312 states as fol-
lows : “ It is to be understood that in such cases the consular 
officer does not act in his quality of an agent of the Federal 
Government, but simply as a citizen of the United States whose 
local position and character render him available to his fellow-
citizens for such services as might have been rendered by a 
private individual. He should make himself as useful as he 
can to his fellow-citizens, without giving offence to the govern-
ment which gives him his exequatur. But it must be under-
stood in all such cases that he acts as a private citizen, and 
that the government cannot in any way be made responsible 
for his acts.”

Like provisions are found in paragraphs 471 to 477 of 
the consular regulations of 1881; and paragraph 478 of the 
latter says: “The compensation or fee of a consular officer 
for performing a notarial service, executing a judicial commis-
sion, or letters rogatory, or the unofficial services referred to 
in paragraphs 471, 472 and 475, is not an official but a per-
sonal fee, for which he is not responsible to the government 
as for official fees, unless the service, or a part of it, is one for 
which a fee is prescribed in the Tariff of Fees. In that case 
he must account to the government for the fee prescribed in 
the tariff.”

Section 1724 of the Revised Statutes makes a consul liable 
for the omission to collect any fees “ which he is entitled to 
charge for any official service.” By section 1726 it is made 
the duty of a consular officer to “give receipts for all fees 
collected for his official services; ” by section 1727, to keep 
a fee-book for the registry of “ all fees so received by him; 
and by section 1728, to render with his account of fees received 
a full transcript of such register, and make oath that it con-
tains “ a full and accurate statement of all fees received by 
him, or for his use, for his official services as such consular 
officer, during the period for which it purports to be rendered.
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It is quite clear, therefore, that the statutes and regulations 
make a distinction between official and unofficial services ren-
dered by a consul.

The allowance to the claimant of the item of $5147 was, 
therefore, proper.

2. The next item, but which was disallowed, is $1592, for 
certifying extra copies of quadruplicate invoices of goods 
shipped to the United States, and which sum was collected by 
the claimant before the 1st of September, 1881, and is covered 
by finding 10. It is stated in the opinion of the Court of 
Claims that all such fees paid after the regulations of 1881 
took effect have been refunded, and are not now in contro-
versy.

Sections 2853 and 2855 of the Ré vised Statutes, as they 
stood prior to the 1st of July, 1880, when the act of June 10, 
1880, o. 190 (21 Stat. 173), took effect, provided as follows: 
“Sec. 2853. All invoices of merchandise imported from any 
foreign country shall be made in triplicate, and signed by the 
person owning or shipping such merchandise, if the same has 
actually been purchased, or by the manufacturer or owner 
thereof, if the same has been procured otherwise than by pur-
chase, or by the duly authorized agent of such purchaser, man-
ufacturer or owner.” “ Sec. 2855. The person so producing 
such invoice shall at the same time declare to such consul, vice- 
consul or commercial agent the port in the United States at 
which it is intended to make entry of merchandise; where-
upon the consul, vice-consul or commercial agent shall endorse 
upon each of the triplicates a certificate, under his hand and 
official seal, stating that the invoice has been produced to him, 
with the date of such production, and the name of the person 
by whom the same was produced, and the port in the United 
States at which it shall be the declared intention to make entry 
of the merchandise therein mentioned. The consul, vice-con-
sul or commercial agent shall then deliver to the person pro-
ducing the same, one of the triplicates, to be used in making 
entry of the merchandise ; shall file another in his office, to be 
there carefully preserved; and shall, as soon as practicable, 
transmit the remaining one to the collector of the port of the
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United States at which it shall be declared to be the intention 
to make entry of the merchandise.”

Paragraph 491 of the consular regulations of 1874 reads as 
follows: “ 491. Consular officers will, on request of the proper 
collectors, supply them, free of charge, with copies of any such 
documents on file in their offices as they may need in the dis-
charge of their official duties. Copies prepared by other per-
sons for their own use will, on request, be certified on payment 
of two dollars. When, however, duplicates of originals are 
required, or the copy is prepared by the consul, the schedule 
fee will be exacted as for original service.” A like provision 
is found in paragraph 668 of the regulations of 1881.

By section 4 of the act of June 10, 1880, before referred to, 
it was provided that sections 2853 and 2855 of the Revised 
Statutes should be so amended as to require that all invoices 
of merchandise imported from any foreign country and in-
tended to be transported without appraisement to any of the 
ports mentioned in section 7 of that act, should be made in 
quadruplicate, and that the consul, vice-consul or commercial 
agent, to whom the same should be produced, should certify 
each of said quadruplicates under his hand and official seal in 
the manner required by section 2855, and should “ then deliver 
to the person producing the same two of the quadruplicates, one 
to be used in making entry at the port of first arrival of the 
merchandise in the United States, and one to be used in mak-
ing entry at the port of destination, file another in his office, 
there to be carefully preserved, and as soon as practicable, trans-
mit the remaining one to the collector or surveyor of the port 
of final destination of the merchandise: Provided, however, 
That no additional fee shall be collected on account of any 
service performed under the requirements of this section.”

By item 36 of the tariff of fees in paragraph 333 of the 
regulations of 1874, a fee of $2.50 is prescribed for a certificate 
“to invoice, including declaration, in triplicate.” Nothing is 
there said as to a fee for a copy of an invoice, but in paragraph 
491, before quoted, a fee of $2 is prescribed for a certificate to 
a copy of a document on file in the office of a consular officer, 
which would include an invoice. In the tariff of fees in para-
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graph 496 of the regulations of 1881, in item 36, a like fee of 
$2.50 is prescribed for a certificate “to invoice, including 
declaration, in triplicate,” and a like fee of $2 under paragraph< 
668 of the regulations of 1881.

The charges which make up the $1592 are manifestly for 
official services, which can be performed only under the hand 
of the consul and his seal of office to the certificate. As is 
said by the Court of Claims: “The act pertains to a duty 
specifically prescribed by the laws of the United States, and, 
upon a tender of the fee, the party making application is 
entitled to have a certificate attached to the instrument, if it 
is a copy of the document executed in triplicate. The party 
being entitled to the certificate, it is the duty of the officer to 
attach his official seal upon payment of the fees. This is an 
official duty, and the emolument becomes an official fee.” 
The item of $1592 was, therefore, properly disallowed.

3. The item of $5805, which was allowed, is covered by find-
ing 9, and is for fees received for certificates of shipment of 
merchandise in transit through the United States to other 
countries. These were not the invoices referred to in sec-
tions 2853 and 2855 of the Revised Statutes, either as they 
originally stood or as they were amended by the act of June 
10, 1880. The law did not require the consul to issue those 
certificates; no provision was made for a fee for them in the 
regulations of 1874, or in those of 1881; and it does not appear 
that the regulations of the Treasury Department required a 
consul to perform any duty in relation to such goods. This 
item was, therefore, properly allowed.

4. The next item, $644.01, relates to fees “ for notarial and 
clerical work,” being six items covered by finding 12. Of 
these, item a, being fees collected for “ recording instruments 
at various times, between February 4, 1879, and December 31, 
1880, $39.29,” was disallowed. This item was rejected by the 
Court of Claims because it did not appear, from the specifica- 
tion or proof, what was the character of the instruments 
recorded, and because it was, therefore, said to be impossible 
to determine whether the recording came within the regula-
tions of 1874 or those of 1881, and because, for aught that
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appeared, the instruments might have been those specially- 
provided for by the tariff of fees in the regulations.

But we think the Court of Claims erred in rejecting that 
item. The fees accrued from February 4, 1879, to December 
31,.1880, while the regulations of 1874 were in force. Article 
25 of those regulations, headed “ Record-Books and Archives,” 
in paragraphs 398 to 414, requires that a consul shall keep 
various books of records. Of course, the fees in question were 
not for keeping such record books or for recording in them 
the instruments which were recorded in them, because such 
instruments were all of them official documents, and the fact 
that the item covers fees collected by the consul for recording 
instruments and paid into the Treasury shows that the record-
ing did not relate to official instruments, or to official acts, but 
related to private transactions for individuals, not requiring the 
use of the consul’s title or seal of office. This item should 
have been allowed.

Item I in finding 12, which was allowed, is for “ Cattle-dis- 
ease certificates, collected in small items from time to time, 
between February 4, 1879, and September 30, 1880, $152.” 
It was properly allowed, as there is nothing in the statutes or 
in the regulations in relation to the duties or powers of a 
consul m to “cattle-disease” or certificates respecting the 
same.

Item o‘, in finding 12 is “ Interest on deposits at the bank, 
(public moneys deposited between February 4, 1879, and June 
30, 1882,) $104.51.” This was disallowed, and we think prop-
erly. The moneys are stated to be “public moneys,” in re-
spect to which the consul was a trustee, and any interest 
which he received on the funds belonged to the United States. 
He was not required to put the funds out at interest, but if he 
did so, the accretion belonged to the government.

Item d in finding 12, which was allowed, is for “ Acknowl-
edgments and authentications of instruments,- collected from 
time to time in small quantities, between February 4,1879, and 
December 31, 1879, certifying official character and signature 
of notary public, $48.” These were not official services re-
quired by statute or the regulations, and were rendered to



UNITED STATES v. MOSBY. 287

Opinion of the Court.

persons who requested their performance. The allowance 
of this item was proper.

Item e in finding 12, which was disallowed, is for “ Certifi-
cates of shipments, or extra invoices, collected during the 
December quarter, 1881, $2.50 each, $292.” This disallowance 
was proper, for the reasons stated in regard to the item of 
$1592.

Item/*in finding 12 is for “Five per cent commission on 
the estate of Alice Evans, May, 1881, $8.21.” This evidently 
was a fee in the settlement of a private estate, and was prop-
erly allowed.

Thus, of the $644.01 in finding 12, items a, b, d and f are 
allowable, amounting in all to $247.50, instead of $208.21 
allowed by the Court of Claims.

5. The next item, and which was allowed, is $584 on account 
of fees collected for shipping and discharging seamen on for-
eign-built vessels sailing on the China coast under the United 
States flag, and is covered by finding 11. The claimant insists 
that, while he had authority to perform those services, he was 
not required to do so by any statute or regulation.

Paragraph 194 of the regulations of 1881 says: “194. In 
the case of American or foreign-built vessels purchased abroad 
and wholly owned by American citizens, it is known that the 
crews are usually made up of men who are not American 
citizens, and who have not acquired the character of American 
seamen under the law and as set forth in paragraph 199. Sea-
men of this class, when not serving under a contract made in 
the United States, are not regarded as within the jurisdiction 
of a consular officer as to their shipment or discharge.”

In paragraph 131 of the regulations of 1874, it is said, that 
the statutory authority of a consul to act in respect to the 
discharge of seamen from a vessel of the United States clearing 
from a port of the United States, is limited to “ 1st*. The sale 
m a foreign country of a ship or vessel belonging to a citizen 
of the United States. 2d. The discharge, with his own con-
sent, of a seaman or mariner, being a citizen of the United 
States. 3d. A discharge after a survey of the vessel, and find-
ing the same unseaworthy.”
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In the present case, what the consul did was to ship and 
discharge seamen on foreign-built vessels sailing oil the China 
coast under the United States flag. It must be taken that these 
seamen were not American citizens, and that the vessel did not 
clear from a port of the United States, so as to come within the 
provisions of paragraphs 128,129,130 and 131 of the regulations 
of 1874. The item of $584 was therefore properly allowed.

6. The next item allowed was one of $2095, for certifying 
invoices “for free goods imported into the United States,” and 
is covered by finding 11. This allowance seems to have pro-
ceeded upon the view that the law did not require an invoice 
of goods which were not subject to duty ; that the consul had 
no official duty to perform in respect to an invoice of such 
goods ; that the service was performed at the instance of the 
shipper, and for his convenience; that the matter was one 
purely .personal between the consul and the party who paid 
the fee for the certificate; and that, as the government was 
not interested in the goods, the consul was under no obligation 
to account to the United States for the fees.

We think this view was erroneous. By section 2853 of the 
Revised Statutes, “ all invoices of merchandise imported from 
any foreign country ” are to be made in triplicate, whether the 
goods have actually been purchased or have been procured 
otherwise than by purchase. By section 2854 “all such in-
voices ” are required, before the merchandise is shipped, to be 
produced to the proper consul. By section 2855, the person 
producing “ such invoice ” is to make a specified declaration, 
and the consul is to endorse upon each of the triplicates a 
specified certificate, and is to transmit one of the triplicates 
“ to the collector of the port of the United States at which it 
shall be declared to be the intention to make entry of the mer-
chandise.” By section 2860, it is provided that, except as 
allowed in the four preceding sections, which do not apply to the 
present question, “ no merchandise imported from any foreign 
place or country shall be admitted to an entry unless the in-
voice presented in all respects conforms to the requirements 
of sections 2853, 2854 and 2855, and has thereon the certificate 
of the consul specified in those sections, nor unless the invoice 
is verified, at the time of making the entry, by a specified
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oath, nor unless the triplicate transmitted by the consul to the 
collector has been received by him. By section 2851, a con-
sul is entitled to demand and receive a fee of $2.50 for taking 
the verification of an invoice and making the certificate. It is 
quite clear, therefore, that there can be no entry without a 
properly certified invoice.

By paragraph 462 of the regulations of 1874 and paragraph 
637 of those of 1881, “ all invoices of importations from coun-
tries in which there are ” consular officers, “ must, before the 
shipment of the merchandise, be produced to and authenti-
cated by the United States consular officer nearest the place of 
shipment for the United States.”

In addition to this, it is entirely clear, that the question of 
determining whether goods to be shipped will, when imported 
into the United States, be free from duty, is a question which 
could not be left to the determination of a consul. It often 
involves intricate points of fact and of law, and must be as 
wholly cognizable by the proper officers and tribunals of the 
United States, appointed for the purpose, as the question of 
the proper rate of duty on dutiable goods.

The item of $2095 was, therefore, improperly allowed.
It results, therefore, that the items to be allowed are $5147, 

$5805, $247.50 and $584, being an aggregate of $11,783.50.
It is contended for the United States that the claimant has 

no right to appeal in regard to the items which he claims were 
unproperly disallowed, because they do not in the aggregate 
amount to more than $3000. But we are of opinion that, as 
section 707 of the Revised Statutes authorizes an appeal to 
this court on behalf of the United States, from all judgments 
of the Court of Claims adverse to the United States, and as 
the appeal by the United States in this case is from the judg-
ment of $13,839.21 in favor of the claimant, it is competent 
for the claimant, as he also has taken an appeal from that 
judgment, to avail himself of anything in the case which prop- 
edy shows that that judgment was not for too large a sum.

The judgment of the Court of Claims is reversed, and the 
case ^s remanded to that court with a direction to enter a 
judgment Infavor of the claimant for $11,783.50.

vol . cxxxm—19
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BEALS v. ILLINOIS, MISSOURI AND TEXAS RAIL-
ROAD COMPANY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 

THE EASTERN DISTRICT OF MISSOURI.

No. 111. Argued January 16,17,1890. — Decided February 3,1890.

A decree in equity, cancelling bonds of one railroad corporation and a mort-
gage by a second railroad corporation of its property to secure their pay-
ment, upon a bill filed by the latter against the former and the trustee 
under the mortgage, binds all the bondholders, unless obtained by fraud. 
And a bill afterwards filed by bondholders not personally made parties 
to that suit against those two corporations and a third railroad corpora-
tion alleged to claim a right in the property, by purchase or otherwise, 
prior to the lien of the bondholders, charging fraud and collusion in obtain-
ing that decree, cannot be maintained without proof of the charges, if the 
second and third corporations, by pleas and answers under oath, fully 
and explicitly deny them, and aver that the third corporation had since 
purchased the property in good faith and without knowledge or notice 
of any fraud or irregularity in obtaining the decree.

This  was a suit in equity by Beals, a citizen of New York, 
against the Illinois, Missouri and Texas Railway Company, the 
Cape Girardeau and State Line Railroad, and the Cape Girar-
deau Southwestern Railway Company, all three corporations 
of Missouri, and Thilenius and Blow, trustees of the Cape 
Girardeau and State Line Railroad, and Fletcher, all three citi-
zens of Missouri.

The amended bill (which was the only one copied in the 
transcript of the record) alleged that in April, 1871, the Cape 
Girardeau and State Line Railroad, pursuant to a contract 
with Fletcher, executed a deed conveying all its property and 
franchises in its road, as then existing or afterwards to be 
constructed, from the shore of the Mississippi River in the 
city of Cape Girardeau in the State of Missouri to the bound- 
ary line between the States of Missouri and Arkansas, to 
Thilenius and Blow in trust, and directing them as trustees 
and Thilenius, the president of that company, to join with the 
Illinois, Missouri and * Texas Railway Company (which had
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been organized under the general laws of Missouri for the 
purpose of completing the road) in the execution of a mort-
gage of all the said property and franchises to secure the pay-
ment of bonds issued by the last named company; that in 
May, 1871, such a mortgage, afterwards duly recorded, was 
executed by those two companies and by Thilenius and Blow, 
trustees as aforesaid, to Winston and Hoadley in trust to se-
cure the payment of 1500 bonds of $1000 each of the company 
last named, which were afterwards issued ; that the plaintiff 
was the bona fide owner and holder for value of sixty-eight 
of those bonds; that by default in payment of interest on 
these bonds there had been a breach of condition of the mort-
gage ; that most or all of the rest of such bonds had come 
into the possession of the defendants, or of one or more of 
them, and thereby the defendants had controlled the action 
of Winston, the surviving trustee named in the mortgage, to 
the prejudice of the plaintiff; that Winston was now dead and 
no other trustee had been appointed ; that the Cape Girardeau 
Southwestern Railway Company for several years had had 
the sole use and possession of the property and franchises, and 
claimed a right therein, by purchase or otherwise, prior to the 
plaintiff’s lien; that a systematic, fraudulent and continuous 
effort had been made by the defendants, or some of them, to 
prevent the collection of interest or principal on the plaintiff’s 
bonds; that the judgment set up in bar in the defendant’s 
plea to the bill of complaint in this suit, and alleged to have 
been obtained on or about March 30, 1876, in the Circuit 
Court of Cape Girardeau County, Missouri, by the Cape Gi-
rardeau and State Line Railroad, one of the defendants in this 
cause, was obtained by the said defendants in fraud against 
the bondholders, in that Winston was served and appeared 
m person only and not as trustee, and allowed the judgment 
to be entered by default, without notice to the bondholders, 
and by collusion with Houck, then attorney for the petition-
ers and now president of the Cape Girardeau Southwestern 
Railway Company, both Winston and Houck knowing that 
the allegations of the petition were false and fictitious, and 
intending to defraud the bondholders; and that the plaintiff
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was not a party to the action and had no knowledge of it 
until his counsel examined the record on August 22, 1884.

The bill prayed for answers under oath, an injunction and a 
decree declaring the mortgage and the plaintiff’s bonds to be 
valid, and applying the mortgaged property to the payment 
of the bonds, and for further relief.

To the amended bill the three defendant corporations sev-
erally filed pleas, and two of them filed answers under oath in 
support of their pleas.

The plea of the Cape Girardeau and State Line Railroad 
specifically denied all the allegations of the bill as to fraud and 
collusion; and alleged that on March 30, 1876, it brought an 
action in the Circuit Court of Cape Girardeau County, being a 
court of general jurisdiction and possessed of full chancery 
powers, (the principal office and place of business of that cor-
poration, as well as the largest part of the real estate to be 
affected by that action, being in that county,) alleging that 
the conveyance and the mortgage made in its name were with-
out authority and in fraud of its stockholders; that the prop-
erty conveyed to Thilenius and Blow was reconveyed by 
them to the plaintiff in December, 1871, and before the mort-
gage was recorded ; and that the bonds of the Illinois, Missouri 
and Texas Railway Company, pretended to be secured by the 
mortgage, were issued after that time, and were held by the 
defendants, but not as purchasers for value ; and praying that 
the conveyance and mortgage, as well as the bonds, might be 
cancelled and declared void; that in that action said railway 
company, Winston, as sole surviving trustee under the mort-
gage, and a large number of corporations and individuals 
claiming to be holders of bonds secured by the mortgage, as 
well as all other persons whose names were unknown, but who 
might claim to be holders of such bonds, were made defend-
ants ; that said railway company, Winston, as surviving 
trustee, and various other defendants claiming to be holders of 
bonds, were actually served with process, and all nonresident 
bondholders who could be named, together with all unknown 
bondholders, were duly served by publication ; that said rail-
way company and Winston, as surviving trustee, as well as
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many bondholders, appeared and pleaded, putting in issue the 
allegations of the petition; that on January 25, 1878, the 
court entered a decree (a certified copy of which was set forth 
in the plea) establishing the allegations and granting the prayer 
of the petition, which was the same decree described in the 
amended bill as a judgment entered March 30,1876; and that 
that decree was obtained on due and legal service of process, 
and after appearance of the defendants and hearing of proofs, 
and without any fraud, covin or concealment of any kind, or 
any collusion, agreement or understanding between Winston 
and the plaintiff’s attorney, and had never been appealed from, 
but remained in full force. Wherefore the Cape Girardeau 
and State Line Railroad pleaded that decree in bar. The plea 
was supported by an answer under oath, denying generally 
and specifically all fraud charged in the amended bill.

The Cape Girardeau Southwestern Railway Company, by 
plea, and answer under oath in support thereof, set up the 
same defence; and also, by permission of the court, the further 
defence that in August, 1880, the Cape Girardeau and State 
Line Railroad, claiming to be the owner and being in full pos-
session of the property, conveyed it for valuable consideration 
to Houck by deed duly recorded; that Houck took the deed 
in good faith and without any knowledge or notice of any 
right of the plaintiff or any other bondholder, or of any in-
cumbrance on the property, or defect in the decree; that 
afterwards the Cape Girardeau Southwestern Railway Com-
pany was incorporated and organized under the General Stat-
utes of Missouri on August 10, 1880, and took from Houck a 
conveyance of the property for valuable consideration, in good 
faith, and without any knowledge or notice of any fraud or 
irregularity in obtaining the decree, and afterwards proceeded 
to construct the railroad.

The plea of the Illinois, Missouri and Texas Railway Com-
pany set up the decree of January 25, 1878, by which it was 
enjoined from making any claim to the property; and alleged 
that it had not since claimed any right in or exercised any con-
trol over the property, or received any income therefrom.

The plaintiff filed a general replication to “ the answers ” of
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the three corporations. The Cape Girardeau and State Line 
Railroad and the Cape Girardeau Southwestern Railway Com-
pany moved the court for “ judgment on the pleas and replica-
tion in this cause, for the reason that the plaintiff has not 
taken issue on the said pleas, nor is the alleged replication 
thereto any reply in law.”

No separate ruling or order was made upon this motion. 
Nor were any proofs taken in the case. But the case was 
afterwards submitted and argued “upon the bill, pleas, an-
swers and replication,” and thereupon the court, being of 
opinion that the equities were with the defendants, dismissed 
the bill. 27 Fed. Rep. 721. The plaintiff appealed to this court.

Mr. A. G. Vanderpoel (with whom was Mr. Henry W. Den-
nison on the brief) for appellant.

Mr. George D. Reynolds for appellees.

Mr . Just ice  Gray , after stating the case as above, delivered 
the opinion of the court.

The irregular form in which the plaintiff’s case is presented 
need not be dwelt upon, because, in any possible aspect of the 
controversy between the parties, the result is not doubtful.

The former judgment, upon which the plaintiff anticipated 
that the defendants would rely, is not described in the amended 
bill otherwise than by reference to a plea to the original bill, 
neither of which is made part of the record transmitted to 
this court. But the pleas to the amended bill clearly identify 
the judgment drawn in issue.

The plaintiff’s replication is, in terms, only to “ the answers 
of the three defendant corporations, and not to their pleas,' 
although each of them had filed a plea, and the only answers 
in the cause were those filed by two of them in support of 
their pleas. But it is immaterial to consider whether the effect 
of the submission of the case to the court “ upon the bill, pleas, 
answers and replication,” after the defendants had moved for 
judgment for insufficiency of the replication, was, so far as the
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pleas were concerned, to set down the case for hearing upon 
the bill and pleas, or to treat the replication as taking issue on 
the pleas as well as on the answers. In the one view, the facts 
relied on by the defendants were conclusively admitted to be 
true ; in the other view, so far as they ■were responsive to the 
allegations of the bill, they were conclusively proved by the 
answers under oath, which the plaintiff introduced no evidence 
to control. Mitford Pl. (4th ed.) 301, 302 ; Rules 33 and 38 in 
Equity; Farley v. Kittson, 120 U. S. 303, 315; Vigel v. Hopp, 
104 U. S. 441.

Upon the facts thus established, no ground is shown for 
maintaining the bill. The former judgment was rendered by 
a court of competent jurisdiction, to which not only the rail-
road company that issued the bonds, but the surviving trustee 
under the mortgage made in the name of another company to 
secure the* payment of those bonds, were made parties. The 
bondholders were thus fully represented in that suit, and bound 
by the decree cancelling and annulling the bonds and mort-
gage, unless the decree was fraudulently obtained. Kerri- 
son v. Stewart, 93 U. S. 155 ; Shaw v. Railroad Co., 100 
U. S. 605 ; Richter v. Jerome, 123 U. S. 233; Knox County v. 
Harshman, ante, 152. The bill alleges that that decree was 
obtained by fraud, and by collusion between the trustee and 
second company and Houck its attorney, and that the third 
company claimed a right in the property, by purchase Or 
otherwise, prior to the plaintiff’s supposed lien. The pleas and 
answers under oath of both these companies fully and explic-
itly deny the fraud and collusion charged ; and those of the 
third company further aver that after the decree the property 
was conveyed by the second company to Houck and by him 
to the third company, and that both Houck and the third 
company purchased the property in good faith, for valuable 
consideration, and without knowledge or notice of any fraud 
or irregularity in obtaining the decree.

These averments being directly responsive to the allegations 
of the bill, and therefore conclusive in favor of the defendants’ 
title to the property and against the plaintiff’s claim, it is un-
necessary to consider other grounds taken in argument.

Decree affirmed.
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ADAMS v. CRITTENDEN.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 

NORTHERN DISTRICT OF ALABAMA.

No. 952. Submitted January 13,1890. — Decided February 3, 1890.

A person in failing circumstances conveyed away his equity of redemption 
in mortgaged real estate, and then became bankrupt. His assignee in 
bankruptcy recovered the tract from the grantee in an action brought for 
that purpose, to which the mortgagee was not made party, and then con-
veyed it by deed to a purchaser. The mortgagee sued in the state court 
to foreclose his mortgage, making the bankrupt, his assignee, and the 
grantee of the assignee, parties; the land was sold under a decree of fore-
closure; and the purchaser under it received a deed and was put into pos-
session. Thereupon the grantee of the assignee in bankruptcy brought 
ejectment against him to recover possession; Held, that the state court 
had jurisdiction of the foreclosure suit, and had a right to hear and deter-
mine whether the mortgage debt was still a lien, and whether the mort-
gagee’s claim was upon the land or upon the fund in the hands of the 
assignee in bankruptcy.

Thi ^ was an action of ejectment, and was submitted to the 
trial court upon an agreed statement of facts, which, appears in 
the record. The contest was between a purchaser from an as-
signee in bankruptcy and a purchaser at subsequent foreclosure 
proceedings in a state court. The land was encumbered with 
liens at the time the bankruptcy proceedings were commenced. 
The title was not in the bankrupt, nor was the property sur-
rendered by him to the assignee. Subsequently, however, the 
assignee sued the party in whose name the title stood and re-
covered the land. Thereafter, it was sold by the assignee, and 
the plaintiff in error became the purchaser. Such sale was 
for one-third cash, the balance on time, a lien being retained 
for the deferred payments. Upon this sale a deed was made, 
and the purchaser put in possession. The lien holders were 
not made parties to any proceedings in the bankrupt court. 
They never proved their claims there. After the conveyance 
by the assignee to the plaintiff in error, these lien owners 
commenced proceedings in the chancery court of the State to
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foreclose their liens, making the bankrupt, the assignee in bank-
ruptcy, and the purchaser, among others, parties defendant. 
The assignee and the purchaser defended on the ground that 
the state court had no jurisdiction to ascertain and enforce 
hens upon property of a bankrupt which had passed into 
the jurisdiction of the bankrupt court and by it been disposed 
of; but this defence was overruled, the liens declared and the 
land ordered to be sold. An appeal was taken to the Supreme 
Court of the State, but it affirmed the decree. Pending the 
proceedings in the state chancery court, a bill was filed in the 
United States Circuit Court to enjoin those proceedings, but 
after hearing that bill was dismissed. After the affirtnance 
by the Supreme Court of the decree of the chancery court, the 
land was sold, and the defendants in error became the pur-
chasers. Upon such purchase they received 'the ordinary deed 
and were put in possession. Thereupon this action of ejectment 
was brought.

Mr. S. Watson, Mr. II. E. Jones and Mr. Lawrence Cooper 
for plaintiff in error.

I. The bankrupt court, having absolute and exclusive juris-
diction of the property, had the power to sell it and make a 
good title. There is no question concerning the regularity of 
the proceedings in bankruptcy. The land was sold absolutely, 
and free from all liens, by the bankrupt court, deed made in 
regular form, and the plaintiff, the purchaser, was put in pos-
session. This gave him absolute title, and entitles him to a 
recovery.

II. The plaintiff was in possession of the land under a deed, 
made to him by the officer of the bankrupt court, in pursuance 
of a sale, made under the order of that court, having abso-
lute and exclusive jurisdiction over the land. He was ousted 
oy the defendants under subsequent proceedings in a state 
court having no jurisdiction over the subject matter. The 
proceedings in the state court were therefore void, and the 
plaintiff, for this reason, ought to recover.

Hi. It is agreed that the land in question was worth



298 OCTOBER TERM, 1889.

Opinion of the Court.

$7000 ; that the annual rents were worth $500 for each year; 
and that the plaintiff was ousted by the defendants on 
the 4th of April, 1883. Therefore the plaintiff ought to have 
a judgment for possession of the land, and a judgment against 
the defendants for the rentals of the land, at the rate of 
$500 a year, from April 4, 1883.

J/r. Milton Humes and Mr. B C. Brickell for defendants 
in error.

Me . Just ice  Bbewe e , after stating the case as above, deliv-
ered the opinion of the court.

The regularity of the proceedings of the state court is not 
challenged. They were all subsequent to the proceedings in 
the bankrupt court, and were not commenced until after the 
title had passed away from the assignee in bankruptcy. The 
general jurisdiction of the state court is conceded. The pur-
chaser, the plaintiff in error, was a party to that suit, and the 
claim of the plaintiff in error can only be sustained upon the 
theory that by reason of the bankrupt proceedings the state 
court was prevented from taking jurisdiction.

But the truth is, the question is one of error and not of 
jurisdiction. The state court had jurisdiction of the parties, 
and they were served with process and appeared. It had 
jurisdiction of the foreclosure of liens, and it had a right to 
hear and determine whether the alleged liens still existed, and 
whether there was any valid defence to their enforcement. 
The property upon which the liens were claimed was not m 

.the possession of the bankrupt court, but only in the posses-
sion of the party purchasing from it. So, whether it erred 
in deciding that the lien holders had a claim upon the land 
rather than upon the fund in the hands of the assignee in 
bankruptcy, is immaterial. It presented simply a matter of 
error. An error in its ruling did not oust it of jurisdiction. 
The error, if error it was, could be corrected only by appeal. 
The failure of the party to exhaust his remedy in that direc-
tion does not now entitle him to disregard the entire proceed-
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ing as without jurisdiction. Winchester v. Heiskell, 119 U. 8. 
450.

We see no error in the ruling of the Circuit Court and its 
judgment is

Affirmed.

STREET v. UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.

No. 1123. Submitted January 10, 1890. — Decided February 3, 1890.
41

It was the purpose of Congress by the 12th and 13th sections of the army 
appropriation act of July 15, 1870,16 Stat. 318,319, to reduce the number 
of officers in the army, and to that end § 11 authorized the President to 
eliminate from it officers who were unfit for the discharge of their 
duties by reason of a cause which had no meritorious claim upon the 
consideration of the government, while § 12 made a general grant of 
power to the President to make the reduction by selecting the best, and 
mustering out the residue; and the President, being empowered to pro-
ceed under either grant, could commence proceedings under § 11, and 
abandon them, and then proceed under § 12.

The 12th section of the army appropriation act of July 15, 1870, 16 Stat. 
318, authorized the President to fill vacancies in the army then existing, 
or which might occur prior to the 1st day of January then next. The 1st 
day of January, 1871, fell on Sunday; Held, that, in the exercise of the 
power thus conferred, an order made on the 2d day of January, 1871, 
was valid.

The executive action, under the army appropriation act of July 15, 1870, 
reducing the army, was recognized by Congress in 18 Stat. 497, c. 159, 
§ 2; 20 Stat. 35, c. 50; 20 Stat. 321, c. 100; 20 Stat. 354, c. 175; 21 Stat. 
510, c. 151, and was thereby validated, even if otherwise invalid.

The  court stated the case, in its opinion, as follows:

This is an appeal from a judgment of the Court of Claims. 
24 C. Cl. 230. Appellant brought his action in that court to 
recover, not for services actually rendered, but for sixteen 
years’ salary as first lieutenant, claiming that this was due by 
reason of an alleged illegality in the order of January 2,1871, 
discharging him from the service. That order is, therefore, 
the matter of inquiry.
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In 1869 and 1870 acts of Congress were passed looking to a 
reduction in the army, and the order in question was made in 
pursuance of the last of these acts. The intent of Congress is 
obvious, and all proceedings had to carry such intent into 
effect should be liberally construed, and not subjected to any 
such technical limitations as will thwart such obvious purpose. 
The act of July 13, 1866, 14 Stat. 92, has no bearing on the 
case at bar, for, as held by this court in Blake v. United States, 
103 U. S. 227, it simply placed a limitation on the personal 
power of the President, as commander-in-chief in time of 
peace, to dismiss from the service. It was not intended to 
have — as it could not have—any effect on the npwer of a 
subsequent Congress to reduce the army by appropriate legis-
lation in respect to either its officers or enlisted men.

The act of March 3, 1869, 15 Stat. 315, c. 124, §§ 2-7 inclu-
sive,- is significant only as indicating the intent of Congress 
that the army should be reduced, for the method of reduction 
there provided is simply the cessation of enlistments and ap-
pointments. Evidently the reduction by this method was not 
as rapid as was desired, for on July 15, 1870, an act was passed 
making provision for a direct reduction. 16 Stat. 315, c. 294. 
Section 2 authorizes and directs the President to reduce on or 
before the first day of July, 1871, the number of enlisted men 
to thirty thousand. With respect to the officers there were 
several sections aimed at reduction; some abolishing certain 
offices; others providing that no appointments to particular 
offices should be made until the number of incumbents was 
reduced below a prescribed limit. In addition, there were 
four provisions having general application. Section 3 author-
ized the President to grant an honorable discharge to all offi-
cers applying on or before the first of January, 1871, and 
giving the officers so discharged an additional year’s pay and 
allowances. Sections 4 and 5 increased the retired list to 300, 
and authorized the President to place on such list, on their 
own application, officers with thirty years’ service. The other 
provisions are found in sections 11 and 12, which, as being the 
sections specially bearing on the questions in this case, are 
quoted as follows:
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“ Sec . 11. And be it further enacted, That the general of the 
army and commanding officers of the several military depart-
ments of the army shall, as soon as practicable after the pas-
sage of this act, forward to the Secretary of War a list of offi-
cers serving in their respective -commands deemed by them 
unfit for the proper discharge of their duties from any cause 
except injuries incurred or disease contracted in the line of 
their duty, setting forth specifically in each case the cause of 
such unfitness. The Secretary of War is hereby authorized 
and directed to constitute a board to consist of one major 
general, one brigadier general and three colonels, three of the 
said officers to be selected from among those appointed to the 
regular army on account of distinguished services in the volun-
teer force during the late war, and on recommendation of such 
board, the President shall muster out of the service any of the 
said officers so reported, with one year’s pay; but such muster- 
out shall not be ordered without allowing such officer a hear-
ing before such board to show cause against it.

“ Sec . 12. And be it further enacted, That the President is 
hereby authorized to transfer officers from the regiments of 
cavalry, artillery and infantry to the list of supernumeraries; 
and all vacancies now existing, or which may occur prior to 
the first day of January next, in the cavalry, artillery, or in-
fantry, by reason of transfer, or from other causes, shall be 
filled in due proportion by the supernumerary officers, having 
reference to rank, seniority and fitness, as provided in exist-
ing law regulating promotions in the army. And if any 
supernumerary officers shall remain after the first day of 
January next they shall be honorably mustered out of the 
service with one year’s pay and allowances: Provided, That 
vacancies now existing in the grade of second lieutenants, or 
which may occur prior to said date, may be filled by the as-
signment of supernumerary first lieutenants, or officers of higher 
grades, who, when so assigned shall rank as second lieutenants, 
providing [provided] such officer shall prefer to be assigned, 
instead of being mustered out under the provisions of this 
section; and officers so assigned shall take rank from the date 
of their original entry into the service: And provided  further,
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That no chaplain be appointed to posts or regiments until 
those on waiting orders are assigned.”

It appears from the findings that on October 27, 1870, the 
claimant, who was on active duty at Fort Bidwell, California, 
was reported by the Department Commander, Lieutenant 
Colonel George Crook, as unfit for the proper discharge of his 
duties from other causes than injuries incurred or disease con-
tracted in the line of his duties. His name was submitted to the 
board organized in pursuance of the 11th section quoted supra. 
On the 17th of November the board requested that he, with 
others named, be given a hearing, as required by that section. 
On November 19th the Adjutant General informed the board 
that the stations of these officers were so remote that it was 
impossible for it to consider their cases, and that the Secretary 
of War had directed that they be not ordered to appear. In 
compliance with this order, on November 22, the papers in 
these cases were returned to the Secretary of War. In other 
words, the proceedings initiated in section 11 were abandoned. 
No inquiry was ever made as to the alleged unfitness for the 
proper discharge of his duties from causes other than injuries 
incurred or disease contracted in the line of duty. It appears 
further, that on January 2, 1871, January 1st being Sunday, 
an order was issued by the Secretary of War, which, so far as 
it affects this claimant, reads as follows:

{General Orders, No. 1.)
War  Department , Adju tant  General ’s Office . 

Washin gton , January 2, 1871.
By direction of the President, the following officers of the 

army are transferred, assigned, or mustered out of the service, 
to take effect from the 1st instant:

I. — Transfers to the List of Supernumeraries, under Sectwn 
12 of the Act Approved July 15, 1870.

* * * * *
First Lieutenant Harlow L. Street, First Cavalry.
*****
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IT. — Transfers and Assignments to Fill Vaca/ncies to the 
Present Date.

* * * * *
First Lieutenant Max Wessendorff, unassigned, to the First 

Cavalry, vice Street, transferred to the list of supernumeraries.
*****

III. — Unas signed Officers whose Commissions have expired 
under Section 12 of the Act of Congress approved July 15, 
1870, and who are Honorably Clustered out of the Service.
*****

First Lieutenant Harlow L. Street.
*****

By order of the Secretary of War:
E. D. Townsend ,

Adjutant General.

Subsequently, on September 18, 1871, he received the year’s 
pay provided for in section 12, and still later, on the 18th of 
February, 1881, he was paid the sum of $117.95 upon treasury 
settlement, on account of some errors in the previous payment.

Mr. J. AL. Vale for appellant.

I. Being reported as unfit for the proper discharge of his 
duty for cause other than injuries incurred or disease con-
tracted in the line of his duty, by the commanding officer of 
a military department and by the general of the army, on the 
10th of November, 1870, under the provisions of section 11 of 
the act of July 15, 1870, 16 Stat. 315, appellant, then an offi-
cer in the military service of the United States, could not be 
legally mustered out of the service under the said act of July 
15,1870, without being allowed a hearing before the board 
provided for in that section, to show cause against such muster 
out. 13 Opinions Attys. Gen. 353; 13 Opinions Attys. Gen. 
^12; United States v. Freeman, 3 How. 556, 565.

II. Section 12 of that act authorized the President to trans- 
er officers from active duty to the list of supernumeraries, and, 

prior to January 1, 1871, to fill vacancies on the active list by
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supernumerary officers. This authority expired January 1,1871, 
and after that time no disposition could legally be made of 
a supernumerary officer, except to honorably muster him out 
of the service, and pay him in accordance with the provisions 
of the act. The list ceased on that date, except as a designa-
tion for honorable muster out, and no transfers could legally 
be made to it on the 2d day of January, 1871. Brown v. 
Barry, 3 Dall. 365; Minors. Mechanics’ Bank, 1 Pet. 46; 
Thornley v. United States, 113 U. S. 310.

III. The acceptance or non-acceptance by appellant of the 
discharge and year’s pay, provided for officers discharged under 
the act of July 15, 1870, with or without protest, did not alter 
his legal status, if notified of his discharge as a supernumerary 
officer under the erroneous construction of the law. Brant v. 
Virginia Coal & Iron Co., 93 U. S. 326; Ketchum v. Duncan, 
96 IT. S. 659; Morgan v. Railroad Co., 96 IT. S. 716; United 
States v. Redgrave, 116 IT. S. 474.

IV. The nomination of Wainwright by the President vice 
Wessendorff promoted, and his confirmation by the Senate, did 
not operate to supersede appellant, who was a stranger to the 
record of nomination and confirmation, and was not a nomi-
nation by the President of Wainwright and his confirmation 
by the Senate, to the office held by appellant, Harlow 1. 
Street. Official Army Register 1871; Blake v. United States, 
103 U. S. 227; Army Regulations 1863, paragraph 20; Lar 
peyre v. United States, 17 Wall. 191; Runkle v. United States, 
122 U. S. 543.

Mr. Assistant Attorney General Cotton and Mr. F. P- 
Dewees for appellees.

Mr . Just ice  Brewer , after stating the case as above, de-
livered the opinion of the court.

The principal contention of the appellant is that, proceed-
ing’s having; been commenced under section 11, they should 
have been carried to a close, and that he could be mustered 
out of the service only upon an adjudication by that board, of
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unfitness. But this view cannot be sustained. It arises from 
a misconception of the scope of the two sections. The first 
aims to eliminate from the army those officers, who are unfit 
for the discharge of their duties, and whose unfitness springs 
from no cause of meritorious claim upon the consideration of 
the government; while the other is a grant of general power 
to the President to reduce the number of officers by selecting 
the best and mustering out the residue. It is comprehensive 
in its scope, and not at all dependent upon the failure to 
accomplish the requisite reduction through proceedings under 
section 11. It is in no manner subordinated to or dependent 
upon that section, and grants a power which can be exercised 
irrespective of all other proceedings.

The appellant had no vested right to an adjudication upon 
the matter reported against him. In the absence of express 
limitation, the government may always withdraw charges 
which it has made. There is nothing in the words of either 
section, nothing in the scope and purpose of their provisions, or 
in any general rule of law, which prevented the government 
from abandoning the proceedings initiated under section 11, 
and proceeding to muster out the appellant under section 12.

The other proposition of the appellant is that the authority 
given by section 12 was not strictly pursued. While it is con-
ceded that the President might add to or take from the list of 
supernumerary officers, it is urged that he could muster out 
only those who were supernumerary officers at the close of the 
first day of January, 1879, the language being: “And if any 
supernumerary officers shall remain after the first day of Jan-
uary next they shall be honorably mustered out,” etc., whereas, 
by the order actually made, he was transferred to the super-
numerary list only on the second day of January. Concede 
the irregularity, and it is not such as vitiates the order. The 
purpose of the act is obvious. The direction of Congress was 
clear and distinct, and it would be strange if any executive 
officer could, by irregularity in executing the mandate of Con-
gress, thwart this purpose. The matter of time was not vital, 

he purpose was reduction, and a reduction to be accomplished 
y selecting the best and mustering out the poorer element;

vol . cxxxni— 20
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and while Congress prescribed the time within which this man-
date was to be executed, there is neither in terms nor by impli-
cation any subordination of the power to the matter of time.

Again, it must be noticed that the first day of January was 
Sunday, that is, a dies non, and a power that may be exercised 
up to and including a given day of the month may generally, 
when that day happens to be Sunday, be exercised on the 
succeeding day. So that it is a matter worthy at least of 
consideration whether the power was not exercised within 
the very limits of time prescribed by the act.

It is well in this respect to compare this section with section 
3. By that the President was authorized to honorably dis-
charge, with pay and allowances, officers who should apply on 
or before January 1,1871. By that section a reduction through 
the voluntary act of army officers was contemplated, and such 
voluntary action was authorized and invited to be had on the 
first day of January. While section 12 was not dependent upon 
section 3, yet it is obvious that action so voluntarily taken by 
any army officer would limit the amount of enforced reduction, 
and to that extent relieve the President from embarrassment in 
the selection authorized by section 12 ; and there was a pro-
priety, if nothing else, in waiting until the close of the first 
day of January before exercising the power of selection and 
mustering out.

It will also be noticed that section 12 places no limitation 
on the time within which the President is authorized to trans-
fer officers to the list of supernumeraries. If voluntary resig-
nation by the close of the first day of January made sufficient 
reduction, there would be no necessity of transferring any to 
the list of supernumeraries, and it was only the supernumer-
ary officers remaining after the 1st of January — that is, the 
officers then found not to be needed for the service—who 
were to be mustered out under that section. There was, 
therefore, no requirement that the President should transfer 
to the supernumerary list before the close of the first of Janu-
ary ; the number which it was necessary to transfer could not 
be absolutely determined until the close of that day, and it 
was only those who, at the close of that day, were not needed
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in the service, th^it the President could muster out. All these 
matters justified the action of the President taken on the 2d 
of January, and if they do not establish that it was in full 
and literal compliance with the exact provisions of section 12, 
they certainly leave so slight a departure as scarcely to be 
worthy of mention. It is certainly no such deviation from 
the prescribed course as to vitiate the order and thus.nullify 
the express direction of Congress.

But we are not limited to this. Full power of legislation in 
the matter of increase and reduction of the army is with Con-
gress. It prescribed in this act the proceedings by which that 
reduction was to be accomplished. In pursuance of that act 
certain proceedings were had. The power which can direct 
what proceedings shall be had can approve and make valid 
any proceedings which are actually taken. The power which 
can give authority to act can ratify any act that is taken, and 
generally legislative recognition of an act or a corporation 
validates the act or the corporation, although neither one nor 
the other may have had full prior legal authority. Comanche 
County v. Lewis, ante, 198.

There was but one order issued under section 12 for the 
mustering out of supernumerary officers. In that order were 
many names besides that of the appellant, and the act of 
March 3, 1875, 18 Stat. 497, c. 159, § 2, refers to “any person 
who was mustered out as a supernumerary officer of the army 
with one year’s pay and allowances,” under the act of 1870, 
that we have been considering. Further, on April 8, 1878, 

• 20 Stat. 35, c. 50; 25th of February, 1879, 20 Stat. 321, c. 
100; March 3, 1879, 20 Stat. 354, c. 175 ; and March 3, 1881, 
21 Stat. 510, c. 151, acts were severally passed authorizing 
the restoration to the army of John A. Darling, Michael 
O’Brien, Philip W. Stanhope and Redmond Tully, who had 
been mustered out by this order of January 2, 1871, and those 
acts all assume the validity of that order. There has been thus 
full legislative recognition of its validity. It is too late, there-
fore, now to enquire as to whether it was in technical com-
pliance with the procedure prescribed by the act of 1870.

We see no errors in the ruling of the Court of Claims, and 
its judgment is Affirmed.
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CORBIN v. GOULD.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 

EASTERN DISTRICT OF MICHIGAN.

No. 131. Argued November 22,1889.—Decided February 3, 1890.

The trafee-mark for tea (No. 9952) registered in the Patent Office by Ingra-

ham, Corbin & May December 27, 1881, was for the combination of the 

figure of a diamond and the words “ The Tycoon Tea” enclosed in it; 

and its registration conferred no exclusive right to the use of the word 

“ Tycoon ” considered by itself.

This  was a suit in equity brought in the court below by 
Calvin R. Corbin and Horatio N. May, copartners as Corbin, 
May & Company, doing business in Chicago, against Walter 
J. Gould, Edward Telfer, David D. Cady and L. F. Thomp-
son, copartners as W. J. Gould & Company, doing business in 
Detroit, for the alleged infringement of a trade-mark.

The bill filed on the 24th of September, 1885, alleged sub-
stantially as follows: That for over six years complainants 
had been engaged in manufacturing, preparing and shipping 
to the United States, and selling in the United States and else-
where, a particular quality of tea, of which their immediate pred-
ecessors in business, Ingraham, Corbin & May, were the first 
and exclusive manufacturers, importers and wholesale dealers 
in this country; that during this period they had imported 
large quantities of such tea, which, by reason of its superior, 
quality and because of the advertising they gave it, became 
well and favorably known, and was sold extensively in the 
chief cities and towns of the United States, particularly m 
Michigan; that said particular tea was known as “ Tycoon 
Tea,” the word “ Tycoon ” being properly attached to the 
cases and coverings in which the tea was imported; that this 
name “ Tycoon ” was given by them to their tea in 1879 in 
order to more clearly identify it, and had since been used as 
their adopted trade-mark for it; that having complied with 
the act of Congress in such case made and provided, and with
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the regulations prescribed by the Commissioner of Patents, 
they procured the registration and recording of said trade-
mark in the Patent Office on the 27th of December, 1881, and 
received from the Commissioner of Patents a certificate, [No. 
9952], showing such record; that since the word “ Tycoon ” 
was first applied by them as a trade-mark, and since the date 
of such registration, the defendants, confederating with divers 
other persons in different parts of the United States, with full 
knowledge of complainants’ rights under and by virtue of 
their trade-mark, in violation thereof, without complainants’ 
consent, and with the intent fraudulently to divert to them-
selves complainants’ trade in such tea, put upon the market 
in Detroit and elsewhere large quantities of tea in packages or 
cases of the same size and general appearance as those used 
by complainants, with the word “ Tycoon«” stamped thereon 
in imitation of complainants’ trade-mark — all of which was 
intended to deceive and mislead the public into buying de-
fendants’ tea, which is of an inferior quality, greatly to the 
injury of the reputation of complainants’ tea; that by reason 
of such fraudulent acts and practices on the part of defend-
ants, complainants had been deprived of great gains and 
profits in the sale of their tea, and had been damaged more 
than $10,000; and that defendants were still using the afore-
said facings or labels with the word “Tycoon” stamped 
thereon upon tea, and threaten to continue to do so, to the 
great injury and damage of plaintiffs. The bill prayed for an 
injunction to restrain the defendants and their agents from the 
further use of complainants’ trade-mark, for an accounting, and 
for damages.

Upon the filing of this bill, supported by a number of affida-
vits corroborating its allegations, the court issued a temporary 
restraining order as prayed for, and the defendants thereupon 
filed their answer denying specifically all the material allega-
tions of the bill. The answer further alleged that the word 
‘ Tycoon ” could not have been lawfully adopted and used as 

a trade-mark, because it had been a word in common use in 
trade as a brand or name for various kinds of tea imported 
from Japan, for many years prior to the time when complain-
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ants claim to have adopted it as a trade-mark. It further set 
forth that the defendants had been using the word “ Tycoon ” 
on the facings or labels of their tea in connection with the 
word “ chop; ” but it denied that these labels bore any more 
similarity to those of complainants than is usually the case 
with tea labels, and alleged that except in the word V Tycoon ” 
there was no resemblance whatever between them. • It, there-
fore, prayed that the bill be dismissed.

Considerable testimony was taken in the case, and the court 
below, on the 14th of June, 1886, rendered a decree dismissing 
the bill, without delivering any opinion. An appeal from that 
decree brought the case here.

Mr. Lewis L. Coburn for appellants.

I. The complainants, having acquired a valuable interest in 
the good will of their trade in a specially prepared, pure, un-
colored and unadulterated tea, and having adopted a particu-
lar trade-mark indicating to their customers that the article 
which was made by their authority and sold by them possessed 
those superior qualities, are entitled to protection against any 
one who attempts to deprive them of their trade or customers 
by using substantially the same name, or such devices and rep-
resentations as would deceive the trade. McLean v. Fleming 
96 U. S. 245.

II. Where a firm has adopted and used a trade-mark for a 
number of years to denote a special kind of tea and built up 
a large trade, the firm should be protected in the use of its 
trade-mark as against imitations, even though it be proven 
that said trade-mark had previously been used as a trade-
mark for the same class of goods, provided the first user had 
abandonedit. Symons v. Greene^ 28*Fed. Rep. 834. The 
plaintiff in that case adopted the word “ Eureka ” to denote a 
special kind of cement. He was held to be entitled to an in-
junction even though another firm had used it for several 
years before to designate a certain kind of cement, but had 
discontinued its use.

III. The prior use must be either such continued use as to
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cause the word to become descriptive of kind or quality, or a 
continued use of the word as a trade-mark by some one having 
the prior right to its use. Liebig’s Extract became descrip-
tive of a kind of extract put up under a certain formula. In 
Manufacturing Co. n . Trainer, 101 U. S. 51, it was held that 
“A. C. A.”.designated ticking of a particular quality. Fair-
banks’ scales and Singer’s sewing machine had by long use be-
come descriptive of the particular kind of machines ; for that 
reason they could not be held as trade-marks.

IV. The word “ Tycoon ” as used on teas prior to its adop-
tion by the complainants as a trade-mark had no significance 
whatever. It was not • used as a trade-mark by any one, 
neither had it become descriptive of any kind or quality of tea. 
Its prior use, therefore, was not of such a character as would 
deprive the complainants of the right to protection in its use 
as a trade-mark.

Mr. Don M. Dickinson and Mr. Elliott G. Stevenson, for 
appellees, cited: Carroll v. Ertheiler, 1 Fed. Rep. 688; Collins 
Company v. Oliver Ames & Sons Corporation, 20 Blatchford, 
542; & C. 18 Fed. Rep. 561; Amoskeag Mfg Co. v. Ga/rner, 
54 How. Pr. 214; Bardou v. Lacroix, 29 Annales, (Cour de 
Cassation, France,) 226.

Mr . Justice  Lamar , after stating the case as above, deliv-
ered the opinion of the court.

We are of opinion that the decree below must be affirmed. 
The material allegations of the bill are not sustained by the 
evidence, and the one which presents the entire foundation for 
the claim of relief is disproved by the exhibit which the com-
plainants append to their bill. After alleging that complain-
ants had adopted as their trade-mark the word “Tycoon,” 
and stamped it upon packages of a particular kind of tea, man-
ufactured and imported by themselves alone into the American 
market in 1879, and that the said word “Tycoon,” having 
never before been adopted as a trade-mark, had become known 
to the trade as exclusively designating a particular kind of tea 
dealt in by the complainants, the bill states that, for the pur-
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pose of obtaining protection for their exclusive right to the 
said word “Tycoon” as a trade-mark, they deposited it as 
above described in the Patent Office at Washington ; and that 
in 1881 the same was registered and recorded by the Commis-
sioner of Patents of the United States, and a certificate was 
issued therefor, securing to the complainants protection for 
the said trade-mark. The exhibits A and B, appended to the 
bill, and other exhibits attached to Corbin’s deposition, show 
that the trade-mark adopted by the complainants, deposited 
and registered in the Patent Office, is not the word “ Tycoon,” 
as stated in the bill, but a transverse diamond-shaped symbol 
inclosing the word “ The ” at the top, and “ Tea ” at the 
bottom, between which, lengthwise the diamond, is the word 
“ Tycoon.” A fac-simile is as follows:

The claim of the complainants, filed in the Patent Office for 
the registration of the trade-mark in question, is in these words: 
“ Our trade-mark consists of the letters and words and arbitrary 
symbols ‘ The Tycoon Tea, I. C. & M., C., Japan Tea,’ orna-
mental scroll border, transverse diamond shape. . . . The 
letters or words ‘ I. C. & M., C., Japan Tea,’ may be omitted 
or they may be partly omitted and partly changed as to their 
position within the square without materially altering the 
character of our trade-mark, the essential features of which are 
the symbol of a diamond and the arbitrarily selected word 
‘ Tycoon.’ ”

It is not pretended that this combination, claimed and regis-
tered as the trade-mark of complainants, has ever been used by 
the defendants either in the identical form, or in a form having 
such resemblance thereto as might be calculated to deceive. 
A comparison of the label of defendants with that of the 
complainants, as given in the exhibit to the bill, shows many 
striking points of difference, and but few, if any, points of
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similarity, except that the word “ Tycoon ” is found in both. 
In the complainants’ label, the diamond figure, the words 
“ The Tycoon Tea,” “ Choicest,” and “ Spring Leaf ” are 
printed in blue ink; and the other words are printed in black 
ink, all in different kinds of ornamental letters — the whole 
surrounded by an ornamental black scroll border. The defend-
ants’ label is water-marked in red and pink colors, surrounded 
by a heavy blue border, with black decorations. The words 
are printed in various styles of letters of different colors — the 
words “Tycoon Chop,” for instance, being in large white 
letters with red facings, on a solid black ground; and “ Japan 
Tea,” in large black letters, some of which are plain and some 
ornamental. On the complainants’ label the proprietorship of 
the tea is indicated by the letters “ I., C. & M.,” representing 
Ingraham, Corbin & May, the predecessors of the present firm; 
while on the defendants’ label the name of their firm and their 
place of business appear prominently near the bottom of it.

These labels are so entirely dissimilar that it is difficult to 
perceive how they could be mistaken the one for the other. 
A mere glance is sufficient to distinguish them. There are 
certainly no more points of similarity between them than are 
to be found ordinarily between tea labels or facings; and were 
it not for the fact that the word “ Tycoon ” is found in both 
of them there would be no semblance of a case of infringement.

With respect to the word “ Tycoon,” the evidence shows 
beyond question that it has been used as a name or brand for 
Japan tea for many years. Invoices of “ Tycoon Tea ” were 
received at the custom house in San Francisco as early as May 
15,1873, as shown by a copy of the official records of that 
office filed in this case; and the evidence of dealers and mer-
chants of California is all to the effect that the word was in 
common use as a brand for Japan tea for several years prior 
to that date. It is unnecessary to go into this evidence in 
detail; but it is conclusive as to the long use of the word prior 
to the alleged adoption of it as a part of the trade-mark of the 
complainants.

The authorities cited by complainants’ counsel, to show that 
the prior use of a word as a trade-mark by another party who
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had abandoned it is not sufficient to debar the present owner 
of it from protection, do not apply to this case. At the time 
complainants claim to have adopted the word “ Tycoon ” as 
their trade-mark, for the particular species of tea dealt in by 
them, it was not an abandoned trade-mark, previously used 
by some other person or firm to designate a particular quality 
of tea; but it was, and had been for many years, in general 
and common use as a term descriptive of a class of teas intro-
duced into the American market — a term which all men 
engaged in the tea business had an equal right to use, and 
which belonged to no one individual either as a trade-mark or 
a trade label. It belonged to the public, as the common prop-
erty of the trade, and, therefore, was not subject to appropria-
tion by any one person. The following language used in 
The Amoskeag Manufacturing Company v. Spear, 2 Sandford, 
Sup. Ct. N. Y. 599, quoted with approval by this court in Canal 
Company v. Clark, 13 Wall. 311, 324, is applicable to the 
claim of the complainant in this case: “ He has no right to 
appropriate a sign or a symbol [or a name] which, from the 
nature of the fact it is used to signify, others may employ with 
equal truth and, therefore, have an equal right to employ for 
the same purpose.” See also Goodyearr Co. v. Goodyear 
Rubber Co., 128 U. S. 598; Liggett c& Myers Tobacco Co. v.' 
Finzer, 128 U. S. 182; Stachelberg n . Ponce, 128 IT. S. 686, 
Menendez n . Holt, 128 IT. S. 514.

Even conceding that the complainants may claim a trade-
mark for the combination of the diamond and the words in-
closed in it, as described in their application to the Patent 
Office, there was, upon the authorities above cited, clearly no 
trade-mark in the word “ Tycoon ” considered by itself.

The decree of the court below dismissing the bill should be, 
and it hereby is,
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SMITH v. LYON.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 

EASTERN DISTRICT OF MISSOURI.

No. 1164. Submitted January 6,1890. — Decided February 3, 1890.

Under the act of March 3, 1887, 24 Stat. 552, c. 373, as amended by the act 
of August 13, 1888, 25 Stat. 433, c. 866, a Circuit Court of the United 
States has not jurisdiction, on the ground of diverse citizenship, if 
there are two plaintiffs to the action, who are citizens of and residents in 
different States, and the defendant is a citizen of and resident in a third 
State, and the action is brought in the State in which one of the plain-
tiffs resides.

This  action was dismissed by the court below for want of 
jurisdiction, to which judgment the plaintiffs below sued out 
this writ of error. The case is stated in the opinion.

Mr. Jefferson Chandler for plaintiffs in error.

Mr. R. C. Foster for defendant in error.

Mr . Just ice  Miller  delivered the opinion of the court.

This is a writ of error to the Circuit Court for the Eastern 
District of Missouri. It was dismissed in that court for want 
of jurisdiction, and judgment rendered accordingly ; to which 
this writ of error is prosecuted. 38 Fed. Rep. 53.

The facts out of which the controversy arises are found in 
the first few lines of plaintiffs’ petition. In this they allege 
that they are partners doing business under the firm name of 
0. H. Smith & Co.; that the said C. H. Smith is a resident and 
citizen of St. Louis, in the State of Missouri, and Benjamin 
Fordyce is a resident and Citizen of Hot Springs, in* the State 
of Arkansas; and that the defendant O. T. Lyon is a resident 
and citizen of Sherman, in the State of Texas.

To this petition, which set out a cause of action otherwise 
sufficient, the defendant Lyon, who was served with the sum- 
nions in the Eastern District of Missouri, filed a plea to the
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jurisdiction of the court, appearing by attorney especially for 
that purpose, the ground of which is, that one of the plaintiffs, 
Benjamin Fordyce, is and was at the time of the institution 
of this suit a resident and citizen of Hot Springs, in the State 
of Arkansas, and the defendant was a resident and citizen of 
Sherman, in the State of Texas, and that the suit was not 
brought in the district of the residence of either the plaintiff 
Fordyce, or of the defendant.

The motion to dismiss for want of jurisdiction was sustained 
by the Circuit Court, and the soundness of that decision is the 
question which we are called upon to decide.

The decision of it depends upon the proper construction of 
the first section of the act of Congress approved March 3,1887, 
24 Stat. 552, c. 373, as amended *by the act of August 13,1888, 
25 Stat. 433, c. 866. That statute professes to be an act to 
amend the act of March 3, 1875, and its object is “to deter-
mine the jurisdiction of Circuit. Courts of the United States, 
and to regulate the removal of causes from the state courts, 
and for other purposes.” The first section of the act confers 
upon the Circuit Courts of the United States original cogni-
zance, concurrent with the courts of the several States, of all 
suits of a civil nature at common law or in equity, where the 
matter in dispute exceeds the sum of $2000, and arising under 
the Constitution or laws of the United States or treaties made 
or which shall be made under their authority. It then pro-
ceeds to establish a jurisdiction in reference to the parties to 
the suit. These are controversies in which the United States 
are plaintiffs, or in which there shall be a controversy between 
citizens of different States, with a like limitation upon the 
amount in dispute, and other controversies between parties 
which are described in the statute. This first clause of the 
act describes the jurisdiction common to all the Circuit Courts 
of the United States, as regards the’subject matter of the suit, 
and as regards the character of the parties who by reason of such 
character may, either as plaintiffs or defendants, sustain suits 
in Circuit Courts. But the next sentence in the same section 
undertakes to define the jurisdiction of each one of the several 
Circuit Courts of the United States with reference to its tern-



SMITH v. LYON. 317
I

Opinion of the Court.

torial limits, and this clause declares “ that no person shall be 
arrested in one district for trial in another in any civil action 
before a Circuit or District Court; and no civil suit shall be 
brought before either of said courts against any person by any 
original process or proceeding in any other district than that 
whereof he is an inhabitant, but where the jurisdiction is 
founded only on the fact that the action is between citizens 
of different States, suit shall be brought only in the district 
of the residence of either the plaintiff or the defendant.”

In the case before us, one of the plaintiffs is a citizen of the 
State where the suit is brought, namely, the State of Mis- 
souri, and the defendant is a citizen of the State of Texas. 
But one of the plaintiffs is a citizen of the State of Arkan- 
sas. The suit, so far as he is concerned, is not brought in the 
State of which he is a citizen. Neither as plaintiff nor as de-
fendant is he a citizen of the district where the suit is brought. 
The argument in support of the error assigned is that it is 
sufficient if the suit is brought in a State where one of the 
defendants or one of the plaintiffs is a citizen. This would 
be true if there were but one plaintiff or one defendant. But 
the statute makes no provision, in terms, for the case of two 
defendants or two plaintiffs who are citizens of different States. 
In the present case, there being two plaintiffs, citizens of differ-
ent States, there does not seem to be, in the language of the 
statute, any provision that both plaintiffs may unite in one 
suit in a State of which either of them is a citizen.

It may be conceded that the question thus presented, if 
merely a naked one of construction of language in a statute, 
introduced for the first time, would be one of very consider-
able doubt. But there are other considerations which must 
influence our judgment, and which solve this doubt in favor 
of the proposition that such a suit cannot be sustained.

The original judiciary’act of 1789, which established the 
courts of the United States and defined their jurisdiction, de-
clared in reference to the Circuit Courts, in section 11 of that 
a°t, 1 Stat. 78, that “ the Circuit Courts shall have original 
cognizance, concurrent with the courts of the several States, 
of all suits of a civil nature, at common law or in equity,
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where the matter in dispute exceeds, exclusive of costs, the 
sum or value of five hundred dollars, and the United States 
are plaintiffs or petitioners; or an alien is a party, or the suit 
is between a citizen of the State where the suit is brought and 
a citizen of another State.” The construction of this phrase, 
“ where the suit is between a citizen of the State where the 
suit is brought and a citizen of another State,” came before 
the Supreme Court at an early day in the case of Strawbridge 
v. Curtiss, 3 Cranch, 267 ; and Chief Justice Marshall delivered 
the opinion of the court, which was without dissent, in the fol-
lowing* language:

“The court understands these expressions” [referring to 
the words “ suit between a citizen-of the State where the suit 
is brought and a citizen of another State”] “to mean that 
each distinct interest should be represented by persons, all of 
whom are entitled to sue or may be sued in the federal courts. 
That is, that where the interest is joint each of the persons 
concerned in that interest must be competent to sue, or liable 
to be sued, in the courts of the United States.”

This construction has been adhered to from that day to this, 
and, although the statutes have modified the jurisdiction of the 
court as regards the amount in controversy and in many other 
particulars, the language construed by the court in Straw-
bridge v. Curtiss has been found in all of them. This statute, 
conferring and defining the jurisdiction of Circuit Courts 
of the United States, has been reenacted and recast several 
times since the original decision of Strawbridge n . Curtiss. 
The first of these was the general revision of the statutes of 
the United States, passed in 1874, in which the language of 
the statute of 1789 is supposed to be reproduced accurately. 
But an act of March 3, 1875, 18 Stat. 470, c. 137, undertook 
to recast the jurisdiction of the Circuit Courts, and its first 
section, the important one in this connection, contains the 
same language in regard to the jurisdiction of the court in 
controversies between citizens of different States, and also the 
provision that no civil suit shall be brought in either of said 
courts by any original process or proceeding in any other dis-
trict than that whereof he is an inhabitant or in which he
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shall be found at the time of serving process. The statute re-
mained in this condition until the act of 1887, which we are 
now considering, as amended by ihe act of August 13, 1888, 
25 Stat. 433.

During this period, and since the case of Strawbridge v. 
Curtiss, this jurisdictional clause has been frequently con-
strued by this court, and that case has been followed. In the 
case of New Orleans v. Winter, 1 Wheat. 91, the same ques-
tion arose, and was decided in the same way. In the case of 
Coal Company n . Blatchford, 11 Wall. 172, Mr. Justice Field, 
referring to these decisions, states the effect of them in the 
following language:

“ In other words, if there are several coplaintiffs, the inten-
tion of the act is that each plaintiff must be competent to sue, 
and if there are several codefendants, each defendant must be 
liable to be sued, or the jurisdiction cannot be entertained.”

The question was very fully considered in the case of The 
Sewing Machine Companies, 18 Wall. 553, where the same 
proposition is stated in almost identical language. And in 
the case of Peninsular Iron Company v. Stone, 121 U. S. 
631, the Chief Justice reviews all these cases and reaffirms the 
doctrine as applicable to cases arising under the act of 1875.

The statute which we are now construing leaves out the 
provision that if the party has the diverse citizenship required 
by the statute he may be sued in any district where he may 
be found at the time of the service of process. The omission 
of these words, and the increase of the amount in controversy 
necessary to the jurisdiction of the Circuit Court, and the 
repeal of so much of the former act as allowed plaintiffs to 
remove causes from the state courts to those of the United 
States, and many other features of the new statute, show the 
purpose of the legislature to restrict rather than to enlarge the 
jurisdiction of the Circuit Courts, while, at the same time, a 
suit is permitted to be brought in any district where either 
plaintiff or defendant resides.

We do not think, in the light of this long-continued con-
struction of the statute by this court during a period of nearly 
a hundred years, in which the statute has been the subject of
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renewed, legislative consideration and of many changes, it has 
always retained the language which was construed in the case 
of Strauibridge v. Curtiss, l^hat we are at liberty to give that 
language a new meaning, when it is used in reference to the 
same subject matter. It is not readily to be conceived that 
the Congress of the United States, in a statute mainly designed 
for the purpose of restricting the jurisdiction of the Circuit 
Courts of the United States, using language which has been 
construed in a uniform manner for over ninety years by this 
court, intended that that language should be given a construc-
tion which would enlarge the jurisdiction of those courts, and 
which would be directly contrary to that heretofore placed 
upon it by this court.

These considerations require the affirmance of the judgment 
of the Circuit Court, and it is so ordered.

BUFORD v. HOUTZ.

APPEAL FROM THE SUPREME COURT OF THE TERRITORY OF UTAH.

No. 711. Submitted January 6,1890.—Decided February 3, 1890.

There is an implied license, growing out of the custom of nearly one hun-
dred years, that the public lands of the United States, especially those 
in which the native grasses are adapted to the growth and fattening of 
domestic animals, shall be free to the people who seek to use them, 
where they are left open and unenclosed, and no act of the government 
forbids their use.

During the progress of the settlement of the newer parts of the country 
the rule that the owner of domestic animals should keep them confined 
within his own grounds, and should be liable for their trespasses upon 
unenclosed land of his neighbor, has nowhere prevailed; but, on the 
contrary, his right to permit them, when not dangerous, to run at large, 
without responsibility for their getting upon such land of his neighbor, 
has been universally conceded, and is a part of the statute law of Utah. 
Comp. Laws, § 2234.

In  equity . The bill was dismissed and the plaintiffs ap-
pealed. The case is stated in the opinion.
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Mr. M. Kirkpatrick for appellants.

Mr. Joseph L. Kawlins (with, whom were Mr. James N. 
Kimball and Mr. Ogden Hiles') for appellees.

Me . Just ice  Mill ee  delivered the opinion of the court.

This is an appeal from the Supreme C?ourt of the Territory 
of Utah.

The bill was originally filed by the appellants in the Third 
Judicial District Court of Utah Territory in and for Salt Lake 
County, and in that court a demurrer was filed setting forth 
two grounds of objection to the bill; first, that it does not 
state facts sufficient to constitute a cause of action, and, second, 
that several causes of action have been improperly united in 
this, that said complaint states a separate cause of action 
against each individual defendant, and nowhere states or 
attempts to state a cause of action against all of the defend-
ants. This demurrer was sustained, and a decree rendered 
dismissing the bill at the costs of plaintiffs, and on appeal to 
the Supreme Court of the Territory that decree was affirmed.

The case is here on an appeal from that judgment. The 
complainants were M. B. Buford, J. W. Taylor, Charles 
Crocker and George Crocker, copartners under the firm name 
and style of the Promontory Stock Ranch Company. The 
defendants were John S. Houtz and Henry and Edward 
Conant, under the firm name and style of Houtz & Conant, 
the Box Elder Stock and Mercantile Company, a corporation, 
and twenty individuals whose names are given in the bill.

The plaintiffs allege that they are the owners of certain 
sections and parts of sections of land in the Territory of Utah, 
which they describe specifically by the numbers and the style 
of their Congressional subdivisions, very much of which is 
derived from the Central Pacific Railroad Company, to which 
they were granted by the Congress of the United States. 
These lands were alternate sections of odd numbers according 
t° the Congressional grant to the railroad company, and they 
with the other tracts mentioned in the plaintiffs’ bill are said 
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to amount to over 350,000 acres, “ and extend over an area of 
forty miles in a northerly and a southerly direction, by about 
thirty-six miles in an easterly and westerly direction.”

The allegation is, that these lands are very valuable for 
pasturage and the grazing of stock, and are of little or no 
value for any other purpose, and were held by the plaintiffs, 
and are now held by them, for that purpose solely. That 
owing to their character, the scarcity of water and the aridity 
of the climate where these lands are situated, they can never 
be subjected to any beneficial use other than the grazing of 
stock. That plaintiffs own and are possessed of large numbers 
of horned cattle, to wit, 20,000 head, of the value of $100,000, 
and are engaged in the sole business of stock raising. That 
for a long time they have had and now have all said cattle 
running and grazing upon these lands. That all the even 
numbered sections in each and all of the townships and frac-
tional townships above mentioned belong to and are part of 
the public domain of the United States. That the defendants 
have not, nor has either of them, any right, title, interest or 
possession or right of possession, of or to any of the lands 
embraced in any of the townships or fractional townships 
above mentioned, nor have they ever had any such right, title, 
interest or possession. That none of the lands included within 
said townships or fractional townships are fenced or enclosed, 
except a small portion owned by plaintiffs, which they have 
heretofore enclosed with fences for use as corrals, within which 
to gather from time to time their cattle in order to brand the 
young thereof. They allege that for various reasons they 
cannot fence and enclose their lands without enclosing large 
portions of the lands of the United States, and without ren-
dering large and valuable portions of their own of no value, 
by reason of the shutting off and preventing their own cattle 
from obtaining necessary water. That the defendants, Houtz 
and Conant, now and for a long time past, have owned a large 
number, to wit, 15,000 head of sheep, and each of the other 
defendants to this action is now and for a long time past has 
been the owner of a large flock or herd of sheep. The smallest 
number owned by any one party exceeds, as plaintiffs believe,
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five thousand, and the aggregate number of sheep so held 
exceeds two hundred thousand.

It is then alleged that the official survey of the United 
States has been extended over all land within the townships 
and fractional townships mentioned in the bill, and that there 
are seven well-defined and well-known travelled highways 
over those lands, four of which run in a northerly and south-
erly direction, and three in an easterly and westerly direction, 
entirely across the lands embraced in said townships and frac-
tional townships, along which the sheep of the defendants 
may be driven without injury to plaintiffs’ lands, notwithstand-
ing which each of said defendants claims and asserts that he 
has the lawful right and is entitled to drive all sheep owned by 
him over and across any of said lands of these plaintiffs, and 
to pasture and graze his sheep thereon whenever and wherever 
he may desire so to do. That all of said defendants respect-
ively rely upon and set up a common, though not a joint, 
pretended right to drive, graze and pasture his sheep thereon, 
and each of said defendants bases his pretended right to drive, 
graze and pasture his sheep upon the lands of the plaintiffs 
upon precisely the same state of facts as that relied upon by 
each of the other defendants. That is to say, each of said 
defendants claims that all the even numbered sections in each 
of said townships and fractional townships being unoccupied 
public domain of the United States, he has an implied license 
from the government of the United States to drive, graze and 
pasture his sheep thereon, and that he cannot do this without 
having them run, graze and pasture upon the lands of the 
plaintiffs. Therefore each of said defendants claims and 
asserts that he is entitled to have his said sheep run, graze 
and pasture upon the lands of the plaintiffs as aforesaid; and 
that during the year past each of said defendants did repeat-
edly drive large bands and herds of sheep over, upon and 
across the lands of these plaintiffs, and graze and pasture the 
same thereon, to the great injury and damage of the said 
plaintiffs, and that they and each of them threaten to continue 
to do this and will do it unless restrained by order of the court.

It is then alleged that the sheep, in grazing upon the lands,
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do it a permanent injury, and drive away the cattle from such 
lands, whereby, if the defendants are permitted to drive and 
pasture their sheep on the lands of the plaintiffs, those lands 
will be greatly damaged, and, for a long period of time in the 
future, rendered valueless for the purpose of grazing and 
pasturing their cattle. They then allege that they have no 
adequate way of estimating the damage which they will suffer 
should defendants, or either of them, do as they have threat-
ened to do as herein stated, for the reason, among others, that 
the destruction of the food grasses and herbage on plaintiffs’ 
lands will result in depriving plaintiffs’ cattle of necessary 
food, thereby causing great deterioration in flesh and conse-
quent value, which loss and deterioration cannot be adequately 
determined by witnesses ; which will result in the destruc-
tion of plaintiffs’ business, will waste and impair their freehold, 
and obstruct them and each of them in the use of their said 
property. They allege, therefore, that they have no plain, 
adequate and speedy remedy at law ; and that it will be 
impossible to establish the amount of damages which said 
plaintiffs will suffer by the wrong or trespass of any particular 
one of said defendants.

The prayer of the plaintiffs is for a judgment and decree of 
the court :

1st. That said defendants have not, nor has either of them, 
any right of way for any of his or their sheep over said lands 
of plaintiffs or any part thereof, except over and along the 
highways aforesaid ; that they have not, nor has either of 
them, any right to graze or pasture any of his or their sheep 
thereon or on any part thereof.

2nd. That, pending this action, said defendants and each of 
them, their and each of their agents, servants and employés, 
be enjoined from driving any of his or their sheep upon any 
of said lands, except over and along said highways, or permit-
ting any of them to go, graze or pasture thereon, and that 
upon the final decree herein said injunction be made perpetual.

3rd. For such other and further relief as may be just and 
equitable, together with their costs in this behalf incurred.

The Supreme Court- of the Territory, in affirming the judg-



BUFOBD v. HOUTZ. 325
Opinion of the Court.

ment of the court of the Third Judicial District, did not con-
sider the question of the misjoinder of defendants, but rested 
its judgment upon the want of equity in the bill. It might, be 
difficult to sustain a bill which, like this, united fifteen or 
twenty different defendants, to restrain them from committing 
a trespass where, if the parties are guilty or should attempt to 
commit the trespass, they do it without concert of action, at 
different times, in different parts of a large district of country 
such as here described, and each in his own way and by his 
own action, or that of his servants. But, waiving this question, 
we are of opinion that the bill has no equity in it.

The appellants being stock-raisers, like the defendants, whose 
stock are raised and fattened on the unoccupied public lands 
of the United States mainly, seek by the purchase and owner-
ship of parts of these lands, detached through a large body of 
the public domain, to exclude the defendants from the use of 
this public domain as a grazing ground, while they themselves 
appropriate all of it to their own exclusive use. This they 
propose to do, not by any act of Congress or of any legislative 
body whatever, but by means of this bill in chancery, obtain-
ing an injunction against the defendants, whom they allege to 
be the owners of 200,000 sheep grazing upon these public 
lands, which shall exclude defendants from the use of them, 
and thereby secure to themselves the exclusive right to pasture 
their 20,000 head of cattle upon the same lands.

If we look at the condition of the ownership of these lands, 
on which the plaintiffs rely for relief, we are still more im-
pressed with the injustice of this attempt. A calculation of 
the area from which it is proposed to exclude the defendants 
by this injunction under the allegation that it is forty miles in 
one direction and thirty-six in another, shows that it embraces 
1440 square miles, or 921,000 acres, all of which, as averred 
by the bill, is unenclosed and unoccupied except for grazing 
purposes. Of this 921,000 acres of land the plaintiffs only 
assert title to 350,000 acres; that is to say, being the owners 
of one-third of this entire body of land, which ownership 
attaches to different sections and quarter-sections scattered 
through the whole body of it, they propose by excluding the
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defendants to obtain a monopoly of the whole tract, while 
two-thirds of it is public land belonging to the United States, 
in which the right of all parties to use it for grazing purposes, 
if any such right exists, is equal. The equity of this proceeding 
is something which we are not able to perceive.

It seems to be founded upon the proposition that while they, 
as the owners of the 350,000 acres thus scattered through the 
whole area, are to be permitted for-that reason to exercise the 
right of grazing their own cattle upon all of the land embraced 
within these 1440 square miles, the defendants cannot be per-
mitted to use even the lands belonging to the United States, 
because in doing this their cattle will trespass upon the unen-
closed lands of plaintiffs. In other words, they seek to intro-
duce into the vast regions of the public domain, which have 
been open to the use of the herds of stock-raisers for nearly 
a century without objection, the principle of law derived from 
England and applicable to highly cultivated regions of country, 
that every man must restrain his stock within his own grounds, 
and if he does not do so, and they get upon the unenclosed 
grounds of his neighbor, it is a trespass for which their owner 
is responsible.

We are of opinion that there is an implied license, growing 
out of the custom of nearly a hundred years, that the public 
lands of the United States, especially those in which the na-
tive grasses are adapted to the growth and fattening of domes-
tic animals, shall be free to the people who seek to use them 
where they are left open and unenclosed, and no act of gov-
ernment forbids this use. For many years past a very large 
proportion of the beef which has been used by the people of 
the United States is the meat of cattle thus raised upon the 
public lands without charge, without let or hindrance or ob-
struction. The government of the United States, in all its 
branches, has known of this use, has never forbidden it, nor 
taken any steps to arrest it. No doubt it may be safely stated 
that this has been done with the consent of all branches of 
the government, and, as we shall attempt to show, with its 
direct encouragement.

The whole system of the control of the public lands of the
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United States as it had been conducted by the government, 
under acts of Congress, shows a liberality in regard to their 
use which has been uniform and remarkable. They have al-
ways been open to sale at very cheap prices. Laws have been 
enacted authorizing persons to settle upon them, and to culti-
vate them, before they acquire any title to them. While in the 
incipiency of the settlement of these lands, by persons enter-
ing upon them, the permission to do so was a tacit one, the 
exercise of this permission became so important that Congress, 
by a system of laws, called the preemption laws, recognized 
this right so far as to confer a priority of the right of pur-
chase on the persons who settled upon and cultivated any 
part of this public domain. During the time that the settler 
was perfecting his title, by making the improvements which 
that statute required and paying, by instalments or otherwise, 
the money necessary to purchase it, both he and all other 
persons who desired to do so had full liberty to graze their 
stock upon the grasses of the prairies and upon other nutri-
tious substances found upon the soil.

The value of this privilege grew as the population increased, 
and it became a custom for persons to make a business or pur-
suit of gathering herds of cattle or sheep, and raising them and 
fattening them for market upon these unenclosed lands of the 
government of the United States. Of course the instances 
became numerous in which persons purchasing land from the 
United States put only a small part of it in cultivation, and 
permitted the balance to remain unenclosed and in no way 
separated from the lands owned by the United States. All 
the neighbors who had settled near one of these prairies or on 
it, and all the people who had cattle that they wished to graze 
upon the public lands, permitted them to run at large over the 
whole region, fattening upon the public lands of the United 
States, and upon the unenclosed lands of the private individual, 
without let or hindrance. The owner of a piece of land, who 
had built a house or enclosed twenty or forty acres of it, had 
the benefit of this universal custom, as well as the party who 
owned no land. Everybody used the open unenclosed country, 
which produced nutritious grasses, as a public common on
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which their horses, cattle, hogs and sheep could run and 
graze.

It has never been understood that in those regions and in 
this country, in the progress of its settlement, the principle 
prevailed that a man was bound to keep his cattle confined 
within his own grounds, or else would be liable for their tres-
passes upon the unenclosed grounds of his neighbors. Such a 
principle was ill-adapted to the nature and condition of the 
country at that time. Owing to the scarcity of means for 
enclosing lands, and the great value of the use of the public 
domain for pasturage, it was never adopted or recognized as 
the law of the country, except as it might refer to animals 
known to be dangerous, and permitted to go where their dan-
gerous character might produce evil results. Indeed, it is only 
within a few years past, as the country has been settled and 
become highly cultivated, all the land nearly being so used 
by its owners or by their tenants, that the question of com-
pelling the owner of cattle to keep them confined has been 
the subject of agitation.

Nearly all the States in early days had what was called the 
fence law, a law by which a kind of fence, sufficient in a gen-
eral way to protect the cultivated ground from cattle and other 
domestic animals which were permitted to run at large, was 
prescribed. The character of this fence in most of the statutes 
was laid down with great particularity, and unless it was in 
strict conformity to the statute there was no liability on the 
part of the owner of cattle if they invaded the enclosure of a 
party and inflicted injury on him. If the owner of the en-
closed ground had his fence constructed in accordance with 
the requirements of the statute, the law presumed then that 
an animal which invaded this enclosure was what was called 
a Preachy animal, was not such animal as should be permitted 
to go at large, and the owner was liable for the damages done 
by him. Otherwise the right of the owner of all domestic 
animals, to permit them to run at large, without responsibility 
for their getting upon the lands of his neighbor, was conceded.

The Territory of Utah has now, and has always had, a 
similar statute, section 2234 of the compiled laws of Utah,
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1888, Vol. I. p. 789. It is now a matter of occasional legisla-
tion in the States which have been created out of this public 
domain, to permit certain counties, or parts of the State, or 
the whole of the State, by a vote of the people within such 
subdivisions, to determine whether cattle shall longer be per-
mitted to run at large and the owners of the soil compelled to 
rely upon their fences for protection, or whether the cattle-
owner shall keep them confined, and in that manner protect 
his neighbor without the necessity on the part of the latter of 
relying upon fences which he may make for such protection.

Whatever policy may be the result of this current agitation 
can have no effect upon the present case, as the law of Utah 
and its customs in this regard remain such as we have described 
it to be in the general region of the Northwest; and the privi-
leges accorded by the United States for grazing upon her 
public' lands are subject alone to their control.

These principles were very clearly enunciated by the Supreme 
Court of Ohio in 1854 in the case of Kerwhacker v. The 
C. C. d? C. Railroad Company, 3 Ohio St. 172, 178-9. In dis-
cussing this question, the court expresses so well the principle 
which we are considering that we venture to make an exten-
sive quotation from the opinion.

“ Admitting the rule of the common law of England in re-
lation to cattle and other live stock running at large to be such 
as stated, the question arises whether it is applicable to the 
condition and circumstances of the people of this State, and in 
accordance with their habits, understandings and necessities. 
If this be the law in Ohio now it has been so since the first 
settlement of the State, and every person who has allowed 
his stock to run at large and go upon the uninclosed grounds 
of others has been a wrong-doer, and liable to an action for 
damages by every person on whose lands his creatures may 
have wandered. What has been the actual situation of affairs, 
and the habits, understandings and necessities of the people of 
this State from its first settlement up to the present period in 
this respect ? Cattle, hogs and other kinds of live stock not 
known to be breachy and unruly, or dangerous, have been 
allowed at all times and in all parts of the State to run at



330 OCTOBER TERM, 1889.

Opinion of the Court.

large and graze on the range of uncultivated and uninclosed 
lands. ... So that it has been the general custom of the 
people of this State, since its first settlement, to allow their 
cattle, hogs, horses, etc., to run at large, and range upon the 
uninclosed lands of the neighborhood in which they are kept; 
and it has never been understood by them that they were tort-
feasors, and liable in damag-es for letting their stock thus run 
at large. The existence or enforcement of such a law would 
have greatly retarded the settlement of the country, and have 
beep against the policy of both the general and the state gov-
ernments.

“ The common understanding upon which the people of this 
State have acted since its first settlement has been that the 
owner of land was obliged to inclose it with a view to its culti-
vation ; that without a lawful fence he could not, as a general 
thing, maintain an action for a trespass thereon by the cattle 
of his neighbor running at large; and that to leave unculti-
vated lands uninclosed was an implied license to cattle and 
other stock at large to traverse and graze them. Not only, 
therefore, was this alleged rule of the common law inap-
plicable to the circumstances and condition of the people of 
this State, but inconsistent with the habits, the interests, neces-
sities and understanding of the people.”

In the case of Seeley v. Peters, 10 Illinois (5 Gilman), 130, 
142, in the Supreme Court of Illinois in 1848, six years earlier 
than the Ohio case, the court in reference to the same subject 
by Judge Trumbull uses the following language:

“ Perhaps there is no principle of the common law so inap-
plicable to the condition of our country and people as the one 
which is sought to be enforced now for the first time since the 
settlement of the State. It has been the custom in Illinois, so 
long that the memory of man runneth not to the contrary, 
for the owners of stock to suffer them to run at large. Settlers 
have located themselves contiguous to prairies for the very 
purpose of getting the benefit of the range. The right of all 
to pasture their cattle upon uninclosed ground is universally 
conceded. No man has questioned this right, although hun-
dreds of cases must have occurred where the owners of cattle
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have escaped the payment of damages on account of the 
insufficiency of the fences through which their stock have 
broken, and never till now has the common law rule, that the 
owner of cattle is bound to fence them up, been supposed to 
prevail or to be applicable to our condition. The universal 
understanding of all classes of the community, upon which 
they have acted by inclosing their crops and letting their cattle 
run at large, is entitled to no little consideration in determining 
what the law is, and we should feel inclined to hold, indepen-
dent of any statutes upon the subject, on account of the 
inapplicability of the common law rule to the condition and 
circumstances of our people, that it does not and never has 
prevailed in Illinois. But it is unnecessary to assume that 
ground in this case. The legislature [legislation] upon this 
subject, from the time when we were a part of the Indiana 
Territory down to the last law contained in the Revised Stat-
utes, clearly shows that the legislature never supposed that 
this rule of the common law prevailed in Illinois, or intended 
that it should.”

The same principle is asserted in the case of Comerford v. 
Dupuy, 17 California, 308, 310; and in the case of Logan, v. 
Gedney, 38 California, 579, the court distinctly held that “the 
rule of the law of England, that every man is bound to keep 
his beasts in his own close under the penalty of answering in 
damages for all injuries resulting from their being permitted 
to range at large, never was the law in California.” This 
decision is the more in point, as California, like Utah, was 
acquired from Mexico by the same treaty. See also Studwell 
v. Ritch, 14 Connecticut, 292.

As evidence of the liberality with which the government of 
the United States has treated the entire region of country 
acquired from Mexico by the treaty of Guadalupe Hidalgo, it 
is only necessary to refer to the fact that while by the laws 
of Mexico every discoverer of a mine of the precious metals 
was compelled to pay a certain royalty to the government for 
the use of the mine in extracting its minerals, as soon as the 
country came under the control of the United States, an un-
limited right of mining by every person who chose to enter
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upon and take the risks of the business was permitted without 
objection and without compensation to the government; and 
while this remained for many years as a right resting upon 
the tacit assent of the government, the principle has been 
since incorporated into the positive legislation of Congress, 
and to-day the larger part of the valuable mines of the United 
States are held by individuals under the claim of discovery, 
without patent or any other instrument from the government 
of the United States granting this right, and without tax or 
compensation paid to the government for the use of the 
precious metals.

As showing this extreme liberality on the part of the gen-
eral government, reference may be had to the case of Forbes 
v. Gracey, 94 U. S. 762. In that case a mining company 
which had no title whatever from the United States, and 
which was taking out mineral ore of immense value from the 
lands of the United States, sought to enjoin the State .of 
Nevada from taxing the ore thus taken, on the ground that 
it was the property of the United States, and not taxable by 
the State of Nevada. But this court, reverting to the liber-
ality of the government in that regard, decided that the 
moment the ore bec'ame detached from the main vein in 
which it was embedded in the mine, it became the property 
of the miner, the United States having no interest in it, and 
was therefore subject to state taxation.

Upon the whole, we see no equity in the relief sought by 
the appellants in this case, which undertakes to deprive the 
defendants of this recognized right to permit their cattle to 
run at large over the lands of the United States and feed upon 
the grasses found in them, while, under pretence of owning 
a small proportion of the land which is the subject of contro-
versy, they themselves obtain the monopoly of this valuable 
privilege.

The decree of the Supreme Court of Utah is therefore
Affirmed-
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DAVIS v. BEASON.

APPEAL FROM THE THIRD JUDICIAL DISTRICT COURT OF THE 

TERRITORY OF IDAHO.

No. 1261. Argued December 9,10,1889. — Decided February 3, 1890.

The provision in § 501, Rev. Stats. Idaho, that “ no person who is a bigamist 
or polygamist, or who teaches, advises, counsels or encourages any per-
son or persons to become bigamists or polygamists, or to commit any 
other crime defined by law, or to enter into what is known as plural or 
celestial marriage, or who is a member of any order, organization or 
association which teaches, advises, counsels or encourages its members 
or devotees or any other persons to commit the crime of bigamy or polyg-
amy, or any other crime defined by law, either as a rite or ceremony of 
such order, organization or association, or otherwise, is permitted to 
vote at any election, or to hold any position or office of honor, trust or 
profit within this Territory ” is an exercise of the legislative power con-
ferred upon Territories by Rev. Stat. §§*1851, 1859, and is not open to 
any constitutional or legal objection.

Bigamy and polygamy are crimes by the laws of the United States, by the 
laws of Idaho, and by the laws of all civilized and Christian countries; 
and to call their advocacy a tenet of religion is to offend the common 
sense of mankind.

A crime is none the less so, nor less odious, because sanctioned by what 
any particular sect may designate as religion.

It was never intended that the first Article of Amendment to the Constitu-
tion, that ‘ ‘ Congress shall make no law respecting the establishment of 
religion, or prohibiting the free exercise thereof,” should be a pro-
tection against legislation for the punishment of acts inimical to the 
peace, good order and morals of society.

The second subdivision of § 504 Rev. Stats. Idaho, requiring every person 
desiring to have his name registered as a voter to take an oath that he 
does not belong to an order that advises a disregard of the criminal law 
of the Territory, is not open to any valid legal objection.

The act of Congress of March 22, 1882, 22 Stat. 31, c. 47, “ to amend section 
fifty-three hundred and fifty-two of the Revised Statutes of the United 
States, in reference to bigamy, and for other purposes,” does not restrict 
the legislation of the Territories over kindred offences or over the means 
for their ascertainment and prevention.

The cases in which the legislation of Congress will supersede the legislation 
°f a State or Territory, without specific provisions to that effect, are 
those in which the same matter is the subject of legislation by both.
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In  April, 1889, the appellant, Samuel D. Davis, was indicted 
in the District Court of the Third Judicial District of the 
Territory of Idaho, in the county of Oneida, in connec-
tion with divers persons named, and divers other persons 
whose names were unknown to the grand jury, for a con-
spiracy to unlawfully pervert and obstruct the due adminis-
tration of the laws of the Territory, in this that they would 
unlawfully procure themselves to be admitted to registra-
tion as electors of said county of Oneida for the general 
election then next to occur in that county, when they were 
not entitled to be admitted to such registration, by appearing 
before the respective registrars of the election precincts in which 
they resided, and taking the oath prescribed by the statute of 
the State, in substance as follows : “ I do swear (or affirm) that 
I am a male citizen of the United States of the age of twenty- 
one years (or will be on the 6th day of November, 1888) ; 
that I have (or will have) actually resided in this Territory 
four months and in this çounty for thirty days next preceding 
the day of the next ensuing election ; that I have never been 
convicted of treason, felony or bribery ; that I am not reg-
istered or entitled to vote at any other place in this Territory ; 
and I do further swear that I am not a bigamist or polyg-
amist ; that I am not a member of any order, organization or 
association which teaches, advises, counsels or encourages its 
members, devotees or any other person to commit the crime of 
bigamy or polygamy, or any other crime defined by law, as a 
duty arising or resulting from membership in such order, or-
ganization or association, or which practises bigamy, polygamy 
or plural or celestial marriage as a doctrinal rite of such organ-
ization ; that I do not and will not, publicly or privately, or in 
any manner whatever teach, advise, counsel or encourage any 
person to commit the crime of bigamy or polygamy, or any other 
crime defined by law, either as a religious duty or otherwise; 
that I do regard the Constitution of the United States and the 
laws thereof and the laws of this Territory, as interpreted by the 
courts, as the supreme laws of the land, the teachings of any 
order, organization or association to the contrary notwithstand-
ing, so help me God,” when, in truth, each of the defendants was
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a member of an order, organization and association, namely, the 
Church of Jesus Christ of Latter-Day Saints, commonly known 
as the Mormon Church, which they knew taught, advised, 
counselled and encouraged its members and devotees to commit 
the crimes of bigamy and polygamy as duties arising and re-
sulting from membership in said order, organization and asso-
ciation, and which order, organization and association, as they 
all knew, practised bigamy and polygamy, and plural and 
celestial marriage as doctrinal rites of said organization; and 
that in pursuance of said conspiracy the said defendants went 
before the registrars of different precincts of the county (which 
are designated) and took and had administered to them re-
spectively the oath aforesaid.

The defendants demurred to the indictment, and the de-
murrer being overruled they pleaded separately not guilty. 
On the trial which followed on the 12th of September, 1889, 
the jury found the defendant, Samuel D. Davis, guilty as 
charged in the indictment. The defendant was thereupon 
sentenced to pay a fine of $500, and in default of its payment 
to be confined in the county jail of Oneida County for a term 
not exceeding 250 days, and was remanded to the custody of 
the sheriff until the judgment should be satisfied.

Soon afterwards, on the same day, the defendant applied to 
the court before which the trial was had, and obtained a writ 
of habeas corpus, alleging that he was imprisoned and re-
strained of his liberty by the sheriff of the county; that his 
imprisonment was by virtue of his conviction and the judg-
ment mentioned and the warrant issued thereon; that such 
imprisonment was illegal; and that such illegality consisted 
in this: 1, that the facts in the indictment and record did not 
constitute a public offence, and the acts charged were not 
criminal or punishable under any statute or law of the terri-
tory; and, 2, that so much of the statute of the territory as1

1 “ No person under guardianship, non compos mentis or insane, nor any 
person convicted of treason, felony, or bribery in this Territory or in any 
other State or Territory in the Union, unless restored to civil rights; nor 
a»y person who is a bigamist or polygamist or who teaches, advises, coun- 
sels, or encourages any person or persons to become bigamists or polygar 
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provides that no person is entitled to register or vote at any 
election who is “ a member of any order, organization, or as-
sociation which teaches, advises, counsels, or encourages its 
members, devotees, or any other person to commit the crime 
of bigamy or polygamy, or any other crime defined by law, 
as a duty arising or resulting from membership in such order, 
organization, or association, or which practises bigamy or 
polygamy or plural or celestial marriage as a doctrinal rite of 
such organization ” is a “ law respecting an establishment of re-

mists, or to commit any other crime defined by law, or- to enter into what 
is known as plural or celestial marriage, or who is a member of any order, 
organization, or association which teaches, advises, counsels, or encourages 
its members or devotees or any other persons to commit the crime of 
bigamy or polygamy, or any other crime defined by law, either as a rite or 
ceremony of such order, organization, or association, or otherwise, is per-
mitted to vote at any election, or to hold any position or office of honor, 
trust, or profit within this Territory. Rev. Stats. Idaho, § 501.

“ The registrar must, before he registers any applicant, require him to 
take and subscribe the oath, to be known as the ‘ elector oath,’ which is as 
follows:

“ I do swear (or affirm) that I am a male citizen of the United States of 
the age of twenty-one (21) years (or will be on the day of , 
18—, naming date of next succeeding election). That I have (or will have) 
actually resided in this Territory for four (4) months and in this county for 
thirty (30) days next preceding the day of the next ensuing election (in case 
of any election requiring different time of residence so make it). That I have 
never been convicted of treason, felony, or bribery; that I am not now reg-
istered or entitled to vote at any other place in this Territory; and I do 
further swear that I am not a bigamist or polygamist; that I am not a 
member of any order, organization, or association which teaches, ad-
vises, counsels, or encourages its members, devotees, or any other person 
to commit the crime of bigamy or polygamy, or any other crime defined by 
law, as a duty arising or resulting from membership in such order, organ-
ization, or association, or which practises bigamy or polygamy or plural or 
celestial marriage as a doctrinal rite of such organization; that I do not, 
and will not, publicly or privately, or in any manner whatever, teach, advise, 
counsel, or encourage any person to commit the crime of bigamy or polyg-
amy, or any other crime defined by law, either as a religious duty or other-
wise ; that I do regard the Constitution of the United States and the laws 
thereof, and of this Territory, as interpreted by the courts, as the supreme 
law of the land, the teachings of any order, organization, or association 
to the contrary notwithstanding (when made before a judge of election 
add ‘ and I have not previously voted at this election’), so help me God. 
Id. § 504.
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ligion,” in. violation, of the first Amendment to the Constitution 
and void.

The court ordered the writ to issue, directed to the sheriff, 
returnable before it, at three o’clock in the afternoon of that 
day, commanding the sheriff to have the body of the defendant 
before the court at the hour designated, with the time and cause 
of his imprisonment, and to do and receive what should then 
be considered concerning him. On the return of the writ, the 
sheriff produced the body of the defendant and also the war-
rant of commitment under which he was held, and the record 
of the case showing his conviction for the conspiracy men-
tioned and the judgment thereon. To this return, the defend-
ant, admitting the facts stated therein, excepted to their 
sufficiency to justify his detention. The court, holding that 
sufficient cause was not shown for the discharge of the de-
fendant, ordered him to be remanded to the custody of the 
sheriff. From this judgment the defendant appealed to this 
court. Rev. Stat. § 1909.

Mr. Jeremiah M. Wilson and Mr. Franklin S. Richards 
(with whom was Mr. Samuel Shellabarger on the brief) for 
appellant.

The power of Congress (or the legislative assembly of a 
Territory) to pass a statute under which a prisoner is held in 
custody may be inquired into under a writ of habeas corpus, as 
affecting the jurisdiction of the court which ordered his im-
prisonment. And if the want of power appears, the court 
which has authority to issue the writ is bound to release him. 
Hans Nielsen, Petitioner, 131 U. S. 176, 183; In re Coy, 127 
U. S. 731; Ex parte Siebold, 100 U. S. 371; In re Snow, 120 
U. S. 274; Ex parte Lange, 18 Wall. 163.

The legislature of Idaho could not legally prescribe that a 
man who has never committed any crime should not have the 
fight to register and vote, or hold office, because he belonged to 
a church organization that holds or teaches bigamy and polyg-
amy as a doctrine of the church, membership in such organ-
ization not having been by law made a crime.

vol . cxxxin—22
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I. The statute disfranchising and disqualifying citizens from 
holding- office for that reason is unconstitutional and void, 
because it prohibits “ the free exercise of religion,” and con-
flicts with the first amendment to the Constitution — that 
“ Congress shall make no law respecting an establishment of 
religion or prohibiting the free exercise thereof.” Reynolds v. 
United States, 98 U. S. 145, 162; Dred Scott v. Sandford, 19 
How. 393, 450.

Religious liberty is a right embracing more than mere opin-
ion, sentiment, faith, or belief. It includes all “ human con-
duct n that gives expression to the relation between man and 
God; it includes “ all frames of feeling, all forms of faith, and 
acts of worship” to which man is impelled by his hopes or 
fears; it includes the “ cult/us ” or “ outward expression of the re-
ligious sentiment; ” it means “ entire freedom of creed, thought 
and worship,” with a restriction upon the government that it 
“ cannot go behind the overt act; ” in other words, it includes 
all acts of manifestation or exercise of religion which are not in 
violation of “ peace and good order.” United States v. Rey-
nolds, 98 U. S. 163. That the term “ free exercise of religion ” 
was intended by the promoters of the first article of amendment 
to the Constitution to have this broad and comprehensive 
signification is apparent from an examination of the history of 
that period, to which this court said we should look for the 
meaning of the term, and in the Reynolds case, supra, pages 
162, 163, 164, it gave an epitome thereof, in which it adopted 
the definition of religious freedom given in the preamble of 
the Virginia act, drafted by Mr. Jefferson, “for establishing 
religious freedom.” 12 Henning’s Statutes Virginia, 84, 85, 86. 
See also 1 Jefferson’s Works, 45 (N. Y. 1853); 8 Sparks’s 
Washington, 568; Board of Education v. Minor, 23 Ohio St. 
211; Attorney General v. Detroit, 58 Michigan, 213; and state 
constitutions as follows: Georgia, 1777, Article 56; Maryland, 
Declaration of Rights, 1776, Article 33 ; Massachusetts, Decla-
ration of Rights, 1780, Article 3; New Jersey, 1776, Article 
18; North Carolina, 1776, Article 34; New York, 1777, Article 
38; New Hampshire, Bill of Rights, 1784, Article 5 ; Pennsyl-
vania, Declaration of Rights, 1776, Article 11; Virginia, Bill
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of Rights, 1776 § 16; 3 Elliot’s Debates, 659; 4 Elliot’s 
Debates, 244; 2 Kent Com. 35; 2 Tucker’s Blackstone, App. 
4, 6, 10; 2 Story Const. § 1876, § 1879; Cooley’s Const. Lim. 
469, 470.

II. This Idaho statute violates the provision in the Four-
teenth Article of Amendment to the Constitution of the United 
States that11 No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United 
States; nor shall any State deprive any person of life, liberty, 
or property, without due process of law, nor deny to any per-
son within its jurisdiction the equal protection of the laws.”

For the scope of this amendment see Sinking Fund Cases, 99 
U. S. 700, 718; Cummings n . Missouri, 4 Wall. 277, 320; 
Strauder v. West Virginia, 100 U. S. 303, 307, 308; Ex parte 
Virginia, 100 U. S. 339, 347; Yiek Wo v. Hopkins, 118 U. S. 
356, 369; United States v. Cruikshank, 1 Woods, 308; S. C. 92 
U. S. 542, 555; Murphy v. Ramsey, 114 U. S. 15, 44.

III. This Idaho statute violates the provision in article 6 
of the Constitution of the United States, that “ No religious 
test shall ever be required as a qualification to any office or 
public trust under the United States.”

That this statute requires a religious test is apparent upon 
its face. The ground of disfranchisement is membership in 
an organization which encourages its members to commit 
bigamy or polygamy “ as a duty resulting from membership f 
or which practices bigamy or polygamy, or celestial marriage, 

as a doctrinal rite of such order.” Simple encouragement to 
commit crime by an organization of which the citizen is a 
member does not disqualify him from voting, because, by the 
language of the act, the encouragement must be offered upon 
the ground of duty, or religious obligation arising from mem-
bership in the organization, or the latter must teach the com-
mission of these acts from religious motives, otherwise the 
exclusion does not operate. And so also the practice must 
be “ as a doctrinal rite,” or the member is not excluded. In 
other words the practice must be as a tenet of faith, sanctified 
by a religious ceremony; and the language of the statute does 
n°t admit of such an interpretation as will disfranchise the
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members of an organization existing solely for the promotion 
of crime, however heinous their acts may be, even though the 
primary and sole object of the organization be to commit 
murder, theft, arson, rape and other crimes which are malum 
in se ; unless their acts are the promptings of duty, or are per-
formed “ as doctrinal rites ” or religious ceremonies, the mem-
bers are not disqualified by this statute from voting or holding 
office. ,

Webster defines a “rite” as: “The act of performing 
divine or solemn service, as established by law, precept or 
custom; formal act of religion, or other solemn duty; a re-
ligious ceremony of usage.”

The object of this legislation was not only to deprive citizens 
of the elective franchise because of their membership in a 
religious organization, the Mormon Church, but to confine 
the exclusion provided for to members of that religious organi-
zation.

IV. The Idaho statute is void because Congress has exercised 
its power on the same subject.

While denying the power of both Congress and the legisla-
tive assembly of Idaho to prescribe the test it has, as a qualifi-
cation for voting and holding office, if in error as to the 
power of Congress in this regard, we still maintain that the 
territorial legislature could not prescribe it, for the reason 
that Congress had already legislated upon the subject, and 
its‘action is “ the supreme law of the land.”

Undoubtedly Congress has the right to legislate for the 
Territories, and the most that can be said for the territorial 
legislature is that it may legislate upon the same subjects 
if Congress has not already legislated thereon, and in that 
respect it stands in the same attitude towards Congress as a 
State, which may legislate if Congress does not, but if Congress 
does legislate a State cannot, or if the state has legislated and 
Congress afterwards does so, the state legislation is superseded.

The authorities on this subject are numerous and familiar.
It is now settled that when powers are exercised by Congress, 

the concurrent power in the inferior legislature ceases or is in 
abeyance; that the two legislative wills cannot be exercised
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at the same time upon the same subject matter, and that of 
Congress, within its sphere, is “ the supreme law of the land.” 
Ex parte McNid, 13 Wall. 236, 240; Gilman v. Philadelphia, 
3 Wall. 713, 727 ; Pennsylvania v. Wheeling Bridge, 18 How. 
421, 430; Railroad Co. v. Fuller, 17 Wall. 560, 568.

Mr. H. W. Smith for appellee.

Me . Justice  Fiel d , after stating the case, delivered the 
opinion of the court.

On this appeal our only inquiry is whether the District 
Court of the Territory had jurisdiction of the offence charged 
in the indictment of which the defendant was found guilty. 
If it had jurisdiction, we can go no farther. We cannot look 
into any alleged errors in its rulings on the trial of the defend-
ant. The writ of habeas corpus cannot be turned into a writ 
of error to review the action of that court. Nor can we inquire 
whether the evidence established the fact alleged, that the 
defendant was a member of an order or organization known 
as the Mormon Church, called the Church of Jesus Christ of 
Latter-Day Saints, or the fact that the order or organization 
taught and counselled its members and devotees to commit 
the crimes of bigamy and polygamy as duties arising from 
membership therein. On this hearing we can only consider 
whether, these allegations being taken as true, an offence was 
committed of which the territorial court had jurisdiction to 
try the defendant. And on this point there can be no serious 
discussion or difference of opinion. Bigamy and polygamy 
are crimes by »the laws of all civilized and Christian countries. 
They are crimes by the laws of the United States, and they 
are crimes by the laws of Idaho. They tend to destroy the 
purity of the marriage relation, to disturb the peace Of fami-
lies, to degrade woman and to debase man. Few crimes are 
more pernicious to the best interests of society and receive 
more general or more deserved punishment. To extend 
exemption from punishment for such crimes would be to 
shock the moral judgment of the community. To call their
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advocacy a tenet of religion is to offend the common sense of 
mankind. If they are crimes, then to teach, advise and coun-
sel their practice is to aid in their commission, and such teach-
ing and counselling are themselves criminal and proper subjects 
of punishment, as aiding and abetting crime are in all other 
cases.

The term “religion” has reference to one’s views of his 
relations to his Creator, and to the obligations they impose 
of reverence for his being and character, and of obedience to 
his will. It is often confounded with the cultus or form of 
worship of a particular sect, but is distinguishable from the 
latter. The first amendment to the Constitution, in declaring 
that Congress shall make no law respecting the establishment 
of religion, or forbidding the free exercise thereof, was intended 
to allow every one under the jurisdiction of the United States 
to entertain such notions respecting his relations to his Maker 
and the duties they impose as may be approved by his judg-
ment and conscience, and to exhibit his sentiments in such 
form of worship as he may think proper, not injurious to the 
equal rights of others, and to prohibit legislation for the 
support of any religious tenets, or the modes of worship of 
any sect. The oppressive measures adopted, and the cruelties 
and punishments inflicted by the governments of Europe for 
many ages, to compel parties to conform, in their religious 
beliefs and modes of worship, to the views of the most nu-
merous sect, and the folly of attempting in that way to control 
the mental operations of persons, and enforce an outward con-
formity to a prescribed standard, led to the adoption of the 
amendment in question. It was never intended or supposed 
that the amendment could be invoked as a protection against 
legislation for the punishment of acts inimical to the peace, 
good order and morals of society. With man’s relations to his 
Maker and the obligations he may think they impose, and the 
manner in which an expression shall be made by him of his 
belief on those subjects, no interference can be permitted, 
provided always the laws of society, designed to secure its 
peace and prosperity, and the morals of its people, are not 
interfered with. However free the exercise of religion may
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be, it must be subordinate to the criminal laws of the country, 
passed with reference to actions regarded by general consent 
as properly the subjects of punitive legislation. There have 
been sects which denied as a part of their religious tenets that 
there should be any marriage tie, and advocated promiscuous 
intercourse of the sexes as prompted by the passions of its 
members. And history discloses the fact that the necessity of 
human sacrifices, on special occasions, has been a tenet of 
many sects. Should a sect of either of these kinds ever find 
its way into this country, swift punishment would follow the 
carrying into effect of its doctrines, and no heed would be ' 
given to the pretence that, as religious beliefs, their supporters 
could be protected in their exercise by the Constitution of the 
United States. Probably never before in the history of this 
country has it been seriously contended that the whole puni- e 
tive power of the government for acts, recognized by the 
general consent of the Christian world in modern times as 
proper matters for prohibitory legislation, must be suspended 
in order that the tenets of a religious sect encouraging crime 
may be carried out without hindrance.

On this subject the observations of this court through the 
late Chief Justice Waite, in Reynolds v. United States, are 
pertinent. 98 U. S. 145, 165, 166. In that case the defend-
ant was indicted and convicted under section 5352 of the Re-
vised Statutes, which declared that “every person having a 
husband or wife living, who marries another, whether married 
or single, in a Territory, or other place over which the United 
States have exclusive jurisdiction, is guilty of bigamy, and 
shall be punished by a fine of not more than five hundred dol-
lars, and by imprisonment for a term not more than five years.” 
The case being brought here, the court, after referring to a 
law passed in December, 1788, by the State of Virginia, pun-
ishing bigamy and polygamy with death, said that from that 
day there never had been a time in any State of the Union 
when polygamy had not been an offence against society cogni-
zable by the civil courts and punished with more or less sever- 
^5 and added: “Marriage, while from its very nature a 
sacred obligation, is, nevertheless, in most civilized nations a
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civil contract, and usually regulated by law. Upon it society 
may be said to be built, and out of its fruits spring social rela-
tions and social obligations and duties, with which government 
is necessarily required to deal. In fact, according as monoga-
mous or polygamous marriages are allowed, do we find the 
principles on which the government of the people, to a greater 
or less extent, rests.” And, referring to the statute cited, he 
said : 11 It is constitutional and valid as prescribing a rule of 
action for all those residing in the Territories, and in places 
over which the United States have exclusive control. This 

• being so, the only question that remains is, whether those who 
make polygamy a part of their religion are excepted from the 
operation of the statute. If they are, then those who do not 
make polygamy a part of their religious belief may be found 
guilty and punished, while those who do must be acquitted 
and go free. This would be introducing a new element into 
criminal law. Laws are made for the government of actions, 
and while they cannot interfere with mere religious belief and 
opinions, they may with practices. Suppose one believed that 
human sacrifices were a necessary part of religious worship, 
would it be seriously contended that the civil government 
under which he lived could not interfere to prevent a sacrifice? 
Or, if a wife religiously believed it was her duty to burn 
herself upon the funeral pile of her dead husband, would it be 
beyond the power of the civil government to prevent her carry-
ing her belief into practice ? So here, as a law of the organi-
zation of society under the exclusive dominion of the United 
States, it is provided that plural marriages shall not be allowed. 
Can a man excuse his practices to the contrary because of his 
religious belief ? To permit this would be to make the pro-
fessed doctrines of religious belief superior to the law of the 
land, and in effect to permit every citizen to become a law unto 
himself. Government could exist only in name under such 
circumstances.” And in Murphy v. Ramsey, 114 U. S. 15, 45, 
referring to the act of Congress excluding polygamists and 
bigamists from voting or holding office, the court, speaking by 
Mr. Justice Matthews, said: “Certainly no legislation can be 
supposed more wholesome and necessary in the founding of a
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free, self-governing commonwealth, fit to take rank as one of 
the coordinate States of the Union, than that which seeks to 
establish it on the basis of the idea of the family, as consisting 
in and springing from the union for life of one man and one 
woman in the holy estate of matrimony; the sure foundation of 
all that is stable and noble in our civilization ; the best cuar- 
anty of that reverent morality which is the source of all benef-
icent progress in social and political improvement. And to 
this end no means are more directly and immediately suitable 
than those provided by this act, which endeavors to withdraw 
all political influence from those who are practically hostile to 
its attainment.”

It is assumed by counsel of the petitioner, that because no 
mode of worship can be established or religious tenets enforced 
in this country, therefore any form of worship may be followed 
and any tenets, however destructive of society, may be held 
and advocated, if asserted to be a part of the religious doctrines 
of those advocating and practising them. But nothing is fur-
ther from the truth. Whilst legislation for the establishment 
of a religion is forbidden, and its free exercise permitted, it 
does not follow that everything which may be so called can 
be tolerated. Crime is not the less odious because sanctioned 
by what any particular sect may designate as religion.

It only remains to refer to the laws which authorized the 
legislature of the Territory of Idaho to prescribe the qualifica-
tions of voters and the oath they were required to take. The 
Revised Statutes provide that “ the legislative power of every 
Territory shall extend to all rightful subjects of legislation not 
inconsistent with the Constitution and laws of the United 
States. But no law shall be passed interfering with the pri-
mary disposal of the soil; no tax shall be imposed upon the 
property of the United States; nor shall the lands or other 
property of non-residents be taxed higher than the lands or 
other property of residents.” Rev. Stat. § 1851.

Under this general authority it would seem that the territo-
rial legislature was authorized to prescribe any qualifications 
for voters calculated to secure obedience to its laws. But, in 
addition to the above laws, § 1859 of the Revised Statutes
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provides that “every male citizen, above the age of twenty- 
one, including persons who have legally declared their inten-
tion to become citizens in any Territory hereafter organized, 
and who are actual residents of such Territory at the time of 
the organization thereof, shall be entitled to vote at the first 
election in such Territory, and to hold any office therein; 
subject, nevertheless, to the limitations specified in the next 
section,” namely, that at all elections in any Territory subse-
quently organized by Congress, as well as at all elections in 
Territories already organized, the qualifications of voters and 
for holding office shall be such as may be prescribed by the 
legislative assembly of each Territory, subject, nevertheless, to 
the following restrictions:

First. That the right of suffrage and of holding office shall 
be exercised only by citizens of the United States above the 
age of twenty-one or persons above that age who have de-
clared their intention to become such citizens ;

Second. That the elective franchise or the right of holding 
office shall not be denied to any citizen on account of race, 
color, or previous condition of servitude ;

Third. That no soldier or sailor or other person in the army 
or navy, or attached to troops in the service of the United 
States, shall be allowed to vote unless he has made his perma-
nent domicil in the Territory for six months; and,

Fourth. That no person belonging to the army or navy shall 
be elected to or hold a civil office or appointment in the Terri-
tory.

These limitations are the only ones placed upon the author-
ity of territorial legislatures against granting the right of 
suffrage or of holding office. They have the power, therefore, 
to prescribe any reasonable qualifications of voters and for 
holding office not inconsistent with the above limitations. In 
our judgment, § 501 of the Revised Statutes of Idaho Terri-
tory, which provides that “ no person under guardianship, non 
compos mentis or insane, nor any person convicted of treason, 
felony, or bribery in this Territory, or in any other State or 
Territory in the Union, unless restored to cjyil rights ; nor any 
person who is a bigamist or polygamist or who teaches, advises,
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counsels, or encourages any person or persons to become biga-
mists or polygamists, or to commit any other crime defined by 
law, or to enter into what is known as plural or celestial mar-
riage, or who is a member of any order, organization or as-
sociation which teaches, advises, counsels, or encourages its 
members or devotees or any other persons to commit the crime 
of bigamy or polygamy, or any other crime defined by law, 
either as a rite or ceremony of such order, organization, or 
association or otherwise, is permitted to vote at any election, 
or to hold any position or office of honor, trust, or profit within 
this Territory,” is not open to any constitutional or legal ob-
jection. With the exception of persons under guardianship or 
of unsound mind, it simply excludes from the privilege of voting, 
or of holding any office of honor, trust or profit, those who 
have been convicted of certain offences, and those who advo-
cate a practical resistance to the laws of the Territory and 
justify and approve the commission of crimes forbidden by it. 
The second sub-division of § 504 of the Revised Statutes of 
Idaho, requiring every person desiring to have his name regis-
tered as a voter to take an oath that he does not belong to an 
order that advises a disregard of the criminal law of the Ter-
ritory, is not open to any valid legal objection to which our 
attention has been called.

The position that Congress has, by its statute, covered the 
whole subject of punitive legislation against bigamy and 
polygamy, leaving nothing for territorial action on the 
subject, does not impress us as entitled to much weight. 
The statute of Congress of March 22, 1882, amending a 
previous section of the Revised Statutes in reference to 
bigamy, declares “ that no polygamist, bigamist, or any 
person cohabiting with more than one woman, and no woman 
cohabiting with any of the persons described as aforesaid in 
this section, in any Territory or other place over which the 
United States have exclusive jurisdiction, shall be entitled to 
vote at any election held in any such Territory or other place, 
or be eligible for election or appointment to or be entitled to 
hold any office or place of public trust, honor or emolument in, 
under, or for any such Territory or place, or under the United 
States.” 22 Stat. 31, c. 47, § 8.
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This is a general law applicable to all Territories and other 
places under the exclusive jurisdiction of the United States. 
It does not purport to restrict the legislation of the Territories 
over kindred offences or over the means for their ascertainment 
and prevention. The cases in which the legislation of Con-
gress will supersede the legislation of a State or Territory, 
without specific provisions to that effect, are those in which 
the same matter is the subject of legislation by both. There 
the action of Congress may well be considered as covering the 
entire ground. But here there is nothing of this kind. The 
act of Congress does not touch upon teaching, advising and 
counselling the practice of bigamy and polygamy, that is, upon 
aiding and abetting in the commission of those crimes, nor 
upon the mode adopted, by means of the oath required for 
registration, to prevent persons from being enabled by their 
votes to defeat the criminal laws of the country.

The judgment of the court below is therefore
Affirmed.

Note .—The constitutions of several States, in providing for 
religious freedom, have declared expressly that such freedom shall 
not be construed to excuse acts of licentiousness, or to justify 
practices inconsistent with the peace and safety of the State. 
Thus, the constitution of New York of 1777 provided as follows : 
"The free exercise and enjoyment of religious profession and 
worship, without discrimination or preference, shall forever here-
after be allowed, within this State, to all mankind : Provided, That 
the liberty of conscience, hereby granted, shall not be so construed 
as to excuse acts of licentiousness, or justify practices inconsistent 
with the peace or safety of this State.” Article xxxviii, 2 Charters 
and Constitutions, 1338. The same declaration is repeated in the 
constitution of 1821 (Article vii, Section 3, Id. 1347) and in that of 
1846, (Article I, Section 3, Id. 1351,) except that for the words 
"hereby granted,” the words "hereby secured” are substituted. 
The constitutions of California, Colorado, Connecticut, Florida, 
Georgia, Illinois, Maryland, Minnesota, Mississippi, Missouri, 
Nevada and South Carolina contain a similar declaration.
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BURT v. EVORY.

APPEAL EROM THE CIRCUIT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF MASSACHUSETTS.

No. 164. Argued December 16,1889.—Decided February 3, 1890.

The claim in letters patent No. 59,375, granted to Alexander F. Evory and 
Alonzo Heston, November 6, 1866, for an “ improvement in boots and 
shoes ” was for a manufactured article, and not for the mode of produc-
ing it; and, as it was merely a carrying forward of the original idea of 
the earlier patents on the same subject — simply a change in form and 
arrangement of the constituent parts of the shoe, or an improvement in 
degree only — it was not a patentable invention.

Not every improvement in an article is patentable, but the improvement 
must be the product of an original conception; and if it is a mere carry-
ing forward, or more extended application of, an original idea, an im-
provement in degree only, it is not an invention.

The combination of old devices into a new article, without producing any 
new mode of operation, is not invention.

In  equi ty  to restrain an infringement of letters patent. De-
cree in complainants’ favor. Defendants appealed. The case 
is stated in the opinion.

Mr. George D. Noyes for appellants.

Mr. Frederic H. Betts for appellees.

Mr . Justic e  Lamar  delivered the opinion of the court.

This is a suit in equity brought in the Circuit Court of the 
United States for the District of Massachusetts, by Alexander 
F. Evory, Alonzo Heston and J. B. Belcher against John W. 
Burt and Fred. Packard, composing the firm of Burt & Packard, 
for the alleged infringement of letters patent No. 59,375, issued 
to said Evory and Heston, November 6,1866, for an “ improve- 
ment in boots and shoes.”

The bill filed December 9, 1880, alleged the issue of said 
letters patent to the plaintiffs Evory and Heston; the assign-
ment of a one-half interest therein to the plaintiff Belcher;
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the granting of an exclusive license to the National Rubber 
Company to manufacture rubber goods containing the inven-
tion patented; and the infringement by the defendants, which 
was said to consist in their having made and sold shoes and 
gaiters constructed in accordance with the specification and 
drawings contained in letters patent No. 205,129, granted to 
the defendant Packard June 18, 1878, and also other shoes 
and gaiters, all of which contained the invention in the plain-
tiffs’ patent. The bill prayed an injunction, an accounting and 
damages.

The defences pleaded in the answer were non-infringement; 
an anticipation of the plaintiffs’ invention by certain English 
patents dated in 1856 and 1860, respectively; and want of 
novelty in the invention, because, long prior to the issue of 
plaintiffs’ patent, one Jacob O. Patten of Philadelphia had 
manufactured and sold shoes constructed on the same plan as 
described in that patent. Issue was joined, proofs were taken, 
and on the 3d of February, 1883, the Circuit Court entered a 
decree sustaining the plaintiffs’ patent, and adjudging that 
there had been an infringement of it by the defendants; and 
accordingly referred the case to a master for an account of 
profits, and for the determination of damages, if any, by reason 
of such infringement. Evory v. Burt, 15 Fed. Rep. 112. 
October 13, 1884, the master filed his report, in which he 
found that the defendants had made and sold 41,297 pairs of 
shoes which infringed the plaintiffs’ patent, but that, as they 
made no difference in price between shoes containing the 
invention of the plaintiffs and those without it, they therefore 
made no profit from such infringement; that Belcher was the 
only one of the plaintiffs who was engaged in making or sell-
ing shoes, and, as he made and sold less than 1000 shoes con-
taining the invention in the patent, he was not damaged by 
reason of defendants’ infringement; but that, as the evidence 
showed that the plaintiffs had an established royalty of three 
cents a pair, for shoes made under that patent, and had issued 
licenses and sold stamps to persons desiring to use their patent, 
the licensees paying such royalty, the defendants should pay 
the plaintiffs that royalty on the number of shoes made by
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them containing the infringing device, to wit, 41,297 pairs, 
that is, the sum of three cents a pair, or $1238.91. Exceptions 
were filed to this report, but they were overruled by the court, 
and on the 29th of January, 1886, a final decree was entered 
confirming it and assessing damages in the sum of $1238.91, 
that being the amount of the royalty found due by the mas-
ter. An appeal from that decree brings the case here.

The material parts of the specification of the plaintiffs’ 
patent and the drawings are as follows: “ Our said invention 
consists in a novel mode of constructing shoes and gaiters, 
whereby the ordinary elastic goring at the sides and the ✓
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tedious lacing up at the front- are both dispensed with, while 
at the same time the tops will expand to receive the foot, and 
fit neatly and closely around the ankle when the shoe is on, 
being also water-tight to the extreme top of the shoe. . . . 
Figure 1 represents a side elevation of our invention; Fig. 2 
a plan or top view of the same; and Figs. 3 and 4 represent 
detached views or patterns of the several parts. Similar 
letters of reference in the several figures indicate like parts of 
our invention. A represents the front of the shoe, and has 
attached to its rear edge a, as shown, a gore flap (marked D). 
B represents the back of the shoe, and has attached to its front 
edge 5, as shown, a corresponding gore flap (marked C). The 
front and back are sewed together at those parts of their con-
tiguous edges marked a' and 5', and the flap C is arranged 
upon the flap D, bringing their corresponding edges c and d 
upon each other, which are then sewed together, the two flaps 
thus arranged forming a double extension gore upon each side 
of the shoe, which readily expands to admit the foot, and 
which may then be folded forward over the instep, and be 
secured by a buckle or knot, or by a suitable lacing, as desired. 
. . . We do not claim broadly, for an extension-gore flap 
inserted in the ankle of gaiter shoes, for this is fully covered 
by the broad claim of Samuel Babbit’s patent, issued March 
7, 1865, to which our patent will be subject; but our mode of 
construction is an improvement upon that, and all the other 
modes since patented, in the following particulars, viz.: First, 
it requires less stock in its construction, and is therefore cheaper 
than those in which the gore is inserted in the heel; second, 
it is neater in appearance, and, being adjustable to the ankle, 
it may be fitted even where there is a variation in the size of 
the shoe, thus rendering it more available in the construction 
of shoes for sale at wholesale; third, it avoids the wrinkle m 
the heel in Babbit’s construction of shoes, which, being exposed 
to the friction of the leg of the pantaloon, soon wears into a 
hole; fourth, by giving expansion forward to the vamp in 
front of the ankle it admits of the more easy introduction of 
the foot, and allows a neater fit than is attainable when the 
gore is in the heel. What we do claim as our invention, and
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desire to secure by letters patent, is —A shoe when constructed 
with an expansion-gore flap, C D, the external fold, C, of which 
is attached to and in front of the quarter B, and the internal 
fold, D, of which is attached to and in rear of the vamp A, 
the said several parts and pieces being respectively constructed 
and the whole arranged for use substantially in the manner 
and for the purpose set forth.”

In construing this patent the court below followed the de-
cision of the Circuit Court of the United States for the Dis-
trict of Connecticut (Judge Shipman) in Evory n . Candee, 2 
Fed. Rep. 542 ; and seemed to assume that no question was 
presented here touching its validity. After referring to the 
fact that the patent had been held valid in Evory v. Candee, 
supra, the court said : “ Its validity is not now assailed, unless 
a wide construction is given to the claim ; and this, as is most 
usual, is the difficult point.”

The assignments of error are seven in number ; but in the 
view we take of the case it is necessary to examine only the 
first three of them, which are, that the court erred (1) in hold-
ing that the patent is valid ; (2) in holding that, in view of thè 
antecedent state of the art, the patent had been infringed by 
the defendants ; and (3) in construing the patent.

These assignments may be properly considered together. 
In construing the patent it will be necessary to consider 
the state of the art when the application for it was made. 
The object sought to be accomplished was to make improve-
ments upon ordinary shoes so that they would be water-tight 
and would exclude dirt. It is shown, by the record that long 
prior to the time when the application for the patent was 
made there had been a number of efforts made in the direction 
of accomplishing the same result. As early as 1856, Stephen 
Norris, of England, received a patent there for “ improvements 
m the manufacture of boots and shoes and other coverings for 
the human feet;” and in 1860, Norris and Robert Rogers 
obtained another patent in England relating to the same 
subject matter, and intended to be an improvement upon the 
invention in the prior patent. These patents were broad in 
their claims, and were intended to cover any device by which 

vol . cxxxni—23
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boots and shoes could be made water-tight by means of the 
cut of the various pieces composing them. Various designs 
were adopted and used by the patentees in those patents for 
the manufactured article to which the patents related.

In his specification to the patent of 1856, Norris says: “My 
improvements consist in adapting to boots, shoes and other 
coverings for the human feet, gussets of novel and improved 
construction, in combination with ordinary fastenings, for the 
purpose of enabling boots, etc., to be readily adapted and 
secured to and detached from the feet, and at the same time 
preserved water-tight at such parts when necessary. The 
following are a few examples of the mode of adapting my 
said improvements to certain descriptions of boots, shoes and 
other coverings for the human feet. First, as regards ladies* 
boots, I propose to employ side gussets of cloth or leather, so 
combined with elastic material as that the said gussets shall 
always be preserved flat, instead of wrinkling or overlapping, 
as heretofore. Another mode is to secure folding side gussets 
and fastenings, composed either by interlacing into two rows 
of hooks strips of elastic or eyelets. The openings for the 
gussets I propose to make at each side of the boot, and to 
extend it from the top in an ornamental direction, either 
towards the toe of the boot or the sole thereof, or towards the 
heel. And as regards gentlemen’s boots and other similar 
coverings, I propose, in manufacturing boots known and dis-
tinguished as Bluchers, to form the side seams thereof, or close 
the ‘ fore ’ and ‘ back ’ parts, somewhat after the manner of 
Wellington boots, so as to resemble the same when on the 
feet, and to enable Blucher boots to be more readily put on 
and taken off than heretofore, by employing the aforesaid 
gussets in combination with boots of the above description. 
In order to explain my said invention as completely as possible, 
I now proceed to describe the best means I am acquainted 
with for carrying the same into practical effect, reference 
being had to the illustrative drawings hereunto annexed, and 
to the numeral figures and letters of reference marked thereon 
respectively, as follows.” Then follows the description of the 
drawings relating to the patent, and, in conclusion, the speci-
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fication says : “ I would remark that the principal points to be 
attended to in these improvements are to have the gussets the 
proper size, and to connect them to the front and back parts 
of the boot, or to the back part only thereof, by sewing and 
stabbing, or other known means, so that they may, when 
necessary, be rendered water-proof; and this applies more 
particularly to men’s boots. And as regards the fastenings 
for securing the boots on the feet, I employ any of the known 
means for that purpose.” And again he says: “I hereby 

। declare that I claim as my invention: Firstly, the modes 
above particularly described, set forth, and represented at 
figures 1, 2, 3, 4, 10, 11, 12, 13, 18, 19, of sheet 1, of manufac-
turing Blucher boots, and more particularly the cutting of the 
back part of such boots in the manner exhibited at figures 5, 
6,15,16, 18, for the purpose set forth. Secondly, the insert-
ing of the gusset at the back part of the boot, as at figure 14. 
And lastly, as regards the boots exhibited at the several other 
figures of the drawings, I claim the adapting thereto of two 
gussets, as above described.”

In the patent of 1860 some minor changes were made, in 
the shape of several of the parts composing the boot or shoe, 
but the object of the invention remained the same, namely, to 
make the boots and shoes to which it related water-tight and 
capable of excluding dirt, etc.

An examination of the drawings accompanying the appli-
cations for those patents shows that several of their shoes 
differ very little, if any, in their essential features from those 
manufactured under the Evory and Heston patent. The shoes 
under the English patent, as do those under the Evory and 
Heston patent, consist of quarters, the vamp, and a folding 
gusset or gore flap uniting the vamp and the quarters. It is 
contended on behalf of the appellees, and the testimony of 
their expert, Mr. Brevoort, is to the same effect, that the 
material point of difference between their shoe and the Norris 
shoe is, that in the latter the gusset or gore flap folds in such 
a manner that it lies within the shoe proper next to the foot, 
while in their shoe the gore or gusset folds outside of the shoe, 
thus rendering their shoe more comfortable to the foot and
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more easily worn than the English shoe. But we do not think 
it can be safely averred that the specifications and drawings 
of the English patents require the gore or gusset to be folded 
so that it will lie inside of the vamp, next to the foot. It is 
true that Norris does not say in so many words that the folds 
of the gore will lie wholly outside of the shoe proper; but 
neither does he say that they shall lie wholly within the shoe. 
We think a fair construction of Norris’s patents leaves the 
question of where the folds of the gussets of' his shoes shall 
lie, within the discretion of the manufacturer of them, who, if 
he be a skilful mechanic, will be enabled to so arrange the gores 
or gussets that they will accomplish their object without inter-
fering with the comfort of the wearer of them.

On the 7th of March, 1865, Samuel Babbit of Kokomo, 
Indiana, obtained a patent, No. 46,622, for an “ improvement 
in gaiter boots.” In his specification Babbit says: “The 
object of this invention is to dispense with the use of the 
ordinary gore or elastic webbing in the manufacture of 
gaiter boots, and at the same time so construct the shoe as 
that the purposes of such webbing shall be subserved. To 
this end the invention consists in forming that part of the 
shoe which covers the ankle with an extension which enlarges 
the opening to such a degree as to permit the foot to be readily 
inserted, and ‘which, after the shoe is on the foot, is folded and 
buckled or fastened against the ankle after the manner of a 
flap, and this shoe is made without the formation of a joint 
and is perfectly water-tight.” Babbit’s shoe had the quarters 
extended at the heel about one-half the width of the shoe at 
the ankle, thus enlarging the opening in the top of the shoe 
through which the foot is inserted to an extent commensurate 
with such extension. When the shoe was on the foot those 
elongated quarters were folded against the side of the shoe 
and buttoned to it, and the shoe was thus rendered water-tight 
clear to the top.

Another patent, No. 49,076, for the same sort of an inven-
tion, was granted to David Brown and William S. Wooton, 
of Kokomo, Indiana, on the 1st of August, 1865. That inven-
tion is thus described in the specification: “ The present
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invention consists in attaching to the back portion of the 
boot or shoe in which a vertical slit or opening has been 
made a folding flap or piece of sufficient size and shape that, 
when the boot or shoe is put on the foot, it can be folded or 
passed entirely around the instep, and there fastened by buck-
ling, buttoning, or in any other proper manner, said flap being 
connected therewith by means of two wings or sectional 
pieces, each fastened by sewing, or in any other suitable way, 
at one edge to one side of opening or slit in the boot or shoe 
and at the other to the inner surface of the folding flap, and 
which wings, when the folding flap has been buttoned, as 
described, lie and are held between it and the exterior surface 
of the boot or shoe upper.” The advantages claimed for the 
Brown and Wooton patent were the ease with which the 
shoe could be put on and taken off, the absence of eyelet 
holes or any kind of apertures communicating with the interior 
of the shoe, and the peculiar construction and arrangement of 
the flap, whereby the counter of the shoe was prevented from 
being broken down.

Such was the state of the art when Evory and Heston made 
their application for the patent in suit. Let us now carefully 
examine the Evory and Heston patent to see what patentable 
improvements are embraced by it. In the first part of the 
specification it would seem that they were seeking a patent 
for a mode of constructing a shoe, for they say: “ Our said 
invention consists in a novel mode of constructing shoes and 
gaiters,” etc. And in another part of their specification they 
say; “ Our mode of construction is an improvement upon ” the 
Babbit patent, etc. But the concluding part of their specifica-
tion would seem to negative the idea that they were claiming 
a patent for a mode of construction, and not for a manufac-
tured article; for they say; “ What we do claim as our 
invention and desire to secure by letters patent is a shoe 
when constructed with an expansion-gore flap,” etc. In the 
brief of counsel for appellees it is conceded that the patent is 
for a shoe, and not for a mode of constructing it. Counsel 
says, after quoting the concluding paragraph of the specifica-
tion : “ This is a claim for a shoe having on each side an 
oxpansion-gore flap,” etc.
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We think, therefore, the claim in this case must be regarded 
as being for a manufactured article, and not for a mode of 
producing it. This being true, it is difficult to see any patent- 
able device or function in the Evory and Heston shoe. It is a 
mere aggregation of old parts with only such changes of form 
or arrangement as a skilful mechanic could readily devise — 
the natural outgrowth of the development of mechanical skill 
as distinguished from invention. The changes made by Evory 
and Heston in the construction of a water-tight shoe were 
changes of degree only, and did not involve any new principle. 
Their shoe performed no new function. In the construction 
of it the vamp, the quarters and the expansible gore flap were 
cut somewhat differently, it is true, from like parts of the shoes 
constructed under the earlier patents referred to, but they sub-
served the same purposes.

It is well settled that not every improvement in an article is 
patentable. The test is that the improvement must be the 
product of an original conception. Pearce v. Mulford, 102 
U. S. 112, 118; Slawson v. Grand Street Railroad, 107 U. 8. 
649; Munson v. New York City, 124 IT. S. 601, and many 
other cases. And a mere carrying forward or more extended 
application of an original idea — a mere improvement in 
degree — is not invention. In Smith v. Nichols, 21 Wall. 
112, 118, 119, Mr. Justice Strong, delivering the opinion of 
the court, said: “A patentable invention is a mental result. 
It must be new and shown to be of practical utility. Every-
thing within the domain of the conception belongs to him who 
conceived it. The machine, process, or product is but its 
material reflex and embodiment. A new idea may be in-
grafted upon an old invention, be distinct from the concep-
tion which preceded it, and be an improvement. In such 
case it is patentable. The prior patentee cannot use it without 
the consent of the improver, and the latter cannot use the 
original invention without the consent of the former. But a 
mere carrying forward or new or more extended application ot 
the original thought, a change only in form, proportions or 
degree, the substitution of equivalents, doing substantially the 
same thing in the same way, by substantially the same means,
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with better results, is not such invention as will sustain a 
patent. These rules apply alike, whether what preceded was 
covered by a patent or rested only in public knowledge and 
use. In neither case can there be an invasion of such domain 
and an appropriation of anything found there. In one case 
everything belongs to the prior patentee; in the other, to the 
public at large.”

Neither is it invention to combine old devices into a new 
article without producing any new mode of operation. Stimp-
son v. Woodman, 10 Wall. 117; Heald v. Rice, 104 U. S. 737; 
Hall v. Macneale, 107 U. S. 90.

In the recent case of Hill v. Wooster, decided January 13 
of this year, 132 U. S. 693, 700, it is said: “This court, how-
ever, has repeatedly held that, under the Constitution and the 
acts of Congress, a person, to be entitled to a patent, must 
have invented or discovered some new and useful art, machine, 
manufacture or composition of matter, or some new and useful 
improvement thereof, and that ‘ it is not enough that a thing 
shall be new, in the sense that in the shape or form in which 
it is produced it shall not have been before known, and that it 
shall be useful, but it must, under the Constitution and the 
statute, amount to an invention or discovery; ’ ” citing a long 
list of authorities.

We are of the opinion that the patent in suit does not meet 
the requirements of the rules deduced from the decisions to 
which we have referred. We do not think there is any patent- 
able invention in it; but, on the contrary, that it is merely a 
“Carrying forward of the original idea of the earlier patents on 
the same subject — simply a change in form and arrangement 
of the constituent parts of the shoe, or an improvement in 
degree only.

For these reasons the decree of the court helow is reversed, 
with a direction to dismiss the hill.
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PHCENIX CASTER COMPANY v. SPIEGEL.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF INDIANA.

No. 150. Argued December 10, 1889.— Decided March 3, 1890.

The claim of letters patent No. 190,152, granted May 1, 1877, to Alexander 
C. Martin, for an “improvement in furniture casters,” namely, “The 
floor-wheels EE, the anti-friction pivot wheel F, the housing B, the 
elliptical housing opening, or its mechanical equivalent, and the rocker- 
formed collar bearing, or its mechanical equivalent, all combined so as 
to allow the floor-wheel axis to oscillate horizontally, substantially as 
and for the purpose specified,” being a claim selected by the patentee in 
obedience to the requirements of the Patent Office, after an extended 
construction of it had been rejected, and being a combination of speci-
fied elements, must be limited to a combination of all such elements.

In view of the state of the art, the words in the claim, “the rocker-formed 
collar bearing, or its mechanical equivalent,” must be restricted to such 
a bearing resting on a collar beneath the floor-wheel housing, as is 
shown in the Martin patent; and the claim does not cover a caster 
which does not have the collar of that patent, or its rocker-formed col-
lar bearing or an equivalent therefor. •

In  equity  to restrain infringements of letters patent.

The case is stated in the opinion.

Mr. Charles P. Jacob for appellant.

No appearance for appellee.

Mr . Just ice  Blatc hford  delivered the «opinion of the court.

This is a suit in equity, brought in the Circuit Court of the 
United States for the District of Indiana, by the Phoenix 
Caster Company, ah Indiana corporation, against Augustus 
Spiegel, Henry Frank and Frederick Thoms, to recover for 
the alleged infringement of letters patent No. 190,152, granted 
May 1, 1877, on an application filed September 16, 1876, to 
Alexander C. Martin, for an “ improvement in furniture 
casters.”
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The specification, claim and drawings of the patent are as 
follows : “ This invention relates to swivelling casters, and the 
objects of the invention are to secure in such casters freedom 
from pivotal wear of carpet or floor and increased mobility in 
swivelling. The first object is attained by the use of two 
floor-wheels whose axes are coincident, in connection with 
devices which insure the contact of both wheels with the floor, 
regardless of ordinary irregularities of floor surface. The 
second object of the invention is a natural result of the sup-
pression of floor friction. In the accompanying drawing, Fig. 
1 is an elevation of my improved caster. Part of Fig. 1 is a 
vertical section. Fig. 2 is a side elevation, and Fig. 3 is a part 
elevation, exhibiting the portion cut away in Fig. 1. Common 
casters, in swivelling, pivot upon the floor. The point of pivot 
motion is the point of contact between wheel and floor. Such 
pucker and wear carpets, and are sluggish in their swivelling 
action. Two rollers side by side will, in swivelling, turn in 
opposite directions, and it will be found that they roll upon 
the floor instead of pivoting, as does the single wheel; but if 
the floor should be irregular, as is often the case, one wheel 
of the pair would not touch the floor, and the two-wheeled 
caster would become pratically a one-wheeled caster. My 
improvement consists in making the axis of the two wheels 
oscillatory with reference to the article to which the furniture 
caster is attached. The axis of oscillation, being at right 
angles to the floor-wheels’ axis, allows the wheels to accommo-
date themselves to ordinary inequalities of floor. Referring 
to the drawing, A is a flange, from which depends the stem 
or boss C. This stem serves as a pivot for the swivelling 
motion, as a draft-pin for the wheel-housing, and as a means 
of uniting the parts. The housing B furnishes bearing sup-
ports for the two floor-wheels EE and the anti-friction pivot-
wheel F. The latter wheel is situated centrally between and 
vertically above the floor-wheels. The housing swivels upon 
the stem in the usual manner. Were only a swivelling; motion 
oi the housing desired, its fit upon the central pivot might be 
mose, allowing only looseness enough for the swivelling action; 
but the object sought by my improvement demands that the
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housing should have a compound motion with reference to the 
central pivot. It must revolve upon a vertical axis and oscil-
late upon a horizontal axis. This compound bearing is formed 
by making the housing bearing slightly elliptical and the 
housing collar bearing in rocker form, as shown in Fig. 3. 
The rocker may be on the side of the hole nearest the anti-
friction wheel or on the opposite side, and the axis of the 
rocker should be in line with, and a continuation of, the axis 
of the anti-friction wheel F, so that the anti-friction wheel 
may not impede the oscillating motion. By means of the 
relief resulting from the elliptic nature of the housing opening 
and the rocker bearing, freedom for oscillation is secured with-
out interfering with the functions, of the central pivot as a 
bearing of rotation, draft-pin and means of union. I claim

as my invention, a furniture caster composed of the following 
elements: The floor-wheels EE, the anti-friction pivot-wheel 
F, the housing B, the elliptical housing opening or its mechani-
cal equivalent, and the rocker-formed collar bearing or 
mechanical equivalent, all combined so as to allow the floor-
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wheel axis to oscillate horizontally, substantially as and for 
the purpose specified.”

The answer sets up as defences want of novelty and non-
infringement. After a replication, proofs were taken on both 
sides. The case was heard before Judge Woods, and a decree 
was entered which stated that the court found that there had 
been no infringement of the patent, and that the bill was 
dismissed, with costs. From this decree the plaintiff has 
appealed. The opinion of the court is reported in 26 Fed. 
Rep. 272.

The caster used and sold by the defendants was known as 
“the Yale caster,” and was made at New Haven, Connecticut. 
The opinion of the court stated that the prior art was shown 
by reference to numerous earlier patents, both American and 
English, “ which, it is alleged, anticipated the Martin combi-
nation entirely, or, at least, in so far as to impose upon it a 
strict construction, limiting it to the particular arrangement of 
parts described and excluding any pretence of infringement by 
the defendants.” The opinion then proceeds as follows : “After 
a painstaking consideration of the evidence and accompanying 
models, the opinions of the experts, and the arguments and 
briefs of counsel, which upon both sides have been quite ex-
haustive, I am compelled to the conclusion that infringement 
has not been shown, and consequently that the bill must be 
dismissed. The combination of the patent in question accom-
plished no new result in mechanics, and differed from previous 
known combinations, designed for the same and like purposes, 
only in the construction of one or two of the parts, whereby, 
perhaps, a better but certainly not a different kind of result 
was accomplished than had been before effected. More than 
this cannot be justly claimed, as it seems to me. Besides, it 
appears that Martin’s application for a patent was rejected and 
withdrawn two or more times, the examiner insisting, upon 
certain references, ‘ that all applicant’s novelty in entire device 
is only expressed by words “ as specified.” ’ In obedience to this 
ruling the claim, and perhaps the specification, was modified 
and the patent granted. It follows that the patent cannot 
uow, by a liberal construction, be made to include anything



364 OCTOBER TERM, 1889.

Opinion of the Court.

so denied by the Patent Office, and without this the device of 
the defendants cannot, I think, be said to infringe.”

The claim of the patent is for a combination of the follow-
ing elements : (1) the floor-wheels EE ; (2) the anti-friction 
pivot-wheel E ; (3) the housing B ; (4) the elliptical housing 
opening, or its mechanical equivalent ; (5) the collar ; (6) thè 
rocker-formed collar bearing, or its mechanical equivalent. All 
these are to be so combined as to allow the axis of the two 
floor-wheels to oscillate horizontally with reference to the arti-
cle to which the caster is attached. The floor-wheels EE are 
mounted in a housing. This housing also furnishes bearing 
supports for an anti-friction pivot-wheel F, which latter wheel 
constitutes the principal bearing-surface between the floor-
wheels’ housing and the plate at the bottom of the piece of 
furniture, on which plate the anti-friction pivot-wheel travels 
in the swivelling movement of the caster. The collar, which is 
not referred to by letter in the specification, is marked D in 
figure 3 of the drawings. It sustains the downward pressure 
.at the heel of the housing, which is that part most remote from 
the floor-wheels. The convex surface of the rocker-formed 
collar bearing, which is between the heel of the housing and 
the collar, is formed on the housing itself. There is an ellip-
tical opening in the housing, in which the entire caster swivels, 
so as to permit its lateral oscillation. Ko one of the six ele-
ments above mentioned can be dispensed with, without depart-
ing from the invention specified in the claim of the patent. 
The collar is a necessary element in the combination specified 
in the claim, because there cannot be a rocker-formed collar 
bearing unless there be a collar.

A copy of the file wrapper and its contents, in the matter of 
the patent, is found in the record. The claims in the specifi-
cation originally filed were as follows :

“ First. The housing B, in combination with the anti-friction 
wheel F, and two or more floor-wheels, E, substantially as 
described.

“ Second. The combination of the housing B, flange A, boss 
C, so arranged that the axis of rotation and oscillation of the 
housings shall intersect below the flange A, substantially as 
and for the purpose specified.



PHCENIX CASTER CO. v. SPIEGEL. 365

Opinion of the Court.

“ Third. The combination of the flange A, boss C, and screw 
G, substantially as and for the purpose specified.”

The application was rejected on the 27th of September, 1876, 
by a reference to four United States patents, the examiner say-
ing that the invention claimed lacked apparently any element 
of patentable novelty, and adding, that, in view of those refer-
ences, “ and in the absence, as far as is perceived, of any new 
formation or showing of patentable improvement over them,” 
the application was rejected.

The applicant then cancelled said three claims, and substi-
tuted for them the following, leaving the text of the specifica-
tion to stand:

“ In a furniture-caster, the combination of the above-described 
housing B with the anti-friction wheel F and floor-wheels EE, 
when the anti-friction wheel F is situated above and centrally 
between the floor-wheels EE, substantially as and for the pur-
pose specified.”

On the 5th of October, 1876, the Patent Office informed the 
applicant that it was not patentable to double the number of 
wheels which before existed, the examiner adding : “ It would 
not, of course, be possible to re-patent all our devices used with 
a single wheel to every one who should put in two wheels 
instead of one.”

The applicant then made amendments in his specification 
and drawings, and submitted his case again, with an argu-
ment, to which the Patent Office replied, on the 19th of Octo-
ber, 1876, that if the applicant would define, in his claim, his 
“ housing B ” as “ having an elliptical opening bearing upon 
a point opposite to and farthest from the anti-friction wheel 
F,” the case would pass all reference.

In reply to this, the applicant, on the 23d of October, 1876, 
substituted a new specification and claims for those already 
presented. The new claims were as follows:

“ In a caster, the combination of the housing B, anti-friction 
^heel F, and floor-wheels EE, when the anti-friction wheel is 
located centrally between and vertically above the floor-wheels, 
^or the purpose and substantially as specified.

“In a caster, the combination of the flange A, stem 0,
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housing B, and floor-wheels EE, so arranged that the axis of 
the floor-wheels may oscillate with reference to the plane of 
the flange A.”

On the 26th of October, 1876, the examiner wrote to the 
applicant as follows: “ The examiner, in official letter of 19th 
inst., suggested all he felt that he could possibly allow, consid-
ering the state of the art. Applicant’s present amended first 
claim could not be allowed, as it is for just what in every let-
ter the office has stated that it could not allow, viz., ‘ adding 
the usual friction roller in the usual way to two wheels, also 
old.’ This is a mere double use. The second amended claim 
could not be allowed, even were applicant the first to use two 
wheels, for it is not for devices, but for a result or function 
(never patentable), applicant claims, ‘so arranged that the 
axis may oscillate, etc.’ A dozen inventions may do this, and 
yet not be equivalents of applicant’s arrangement of devices, 
to which alone he is entitled. Just as stated in letter of 19th, 
the examiner thinks that in granting the claim there suggested 
he, if anything, errs on the liberal side.”

In reply, the applicant, on the 31st of October, 1876, amended 
his specification and claim. The following paragraph was in-
serted in the specification: “ It is also necessary that the hous-
ing should be capable of having a compound motion upon the 
central pivot. It must revolve upon a vertical axis and oscil-
late upon a horizontal axis. This compound bearing is formed 
by making the housing bearing slightly elliptical and making 
its collar bearing in rocker form, as shown in Fig. 3. The 
rocker may be on the side of the hole nearest the anti-fnc- 
tion wheel, or on the opposite side. By means of the de-
scribed relief and rocker bearing, freedom for oscillation is 
secured, without interfering with the function of the pivot as 
a bearing of rotation, draft-pin, and means of union.” The 
following claim was substituted for all previous claims: “ In 
a caster, the floor-wheels, EE, and an anti-friction wheel, F, 
in the relative position specified, when combined with the 
housing B, having its pivot-bearing relieved as specified, or its 
mechanical equivalent, substantially as and for the purpose 
specified.”
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In reply, the examiner said, in a letter to the applicant dated 
November 15, 1876: “Part of applicant’s claim reads as fol-
lows: ‘having its pivot bearing relieved as specified, or its 
mechanical equivalent.’ Applicant will see at once that all 
applicant’s novelty in entire device is only expressed by words 
‘as specified.’ This sort of claim has never been allowed, 
save through some error, since 1870. . . . Again, ‘its 
mechanical equivalent’ refers to no specified devices. One 
cannot say ‘ having a thing done so and so, or its mechanical 
equivalent.’ Again, the specification says, ‘ One important 
feature of my invention is so and so,’ and, ‘ a further improve-
ment consists in,’ etc. Applicant has one novelty only, and 
should be well aware that he should not still claim, in his 
nature of invention, the anti-friction wheel. Applicant should 
claim definitely his devices (which he includes in ‘ relieved as 
specified ’) and their equivalents, and change specification to 
correspond, as suggested. An appeal from the examiner, is, 
of course, proper at any time, but he can issue no patent unless 
the specification and claims, fairly and without ambiguity, 
only cover the novel device.”

The applicant then, on the 17th of November, 1876, with-
drew his existing specification and claim, and substituted 
those which are in the patent as issued, and it was granted.

It therefore appears, that while the applicant at first 
claimed a combination of merely three elements, namely, the 
housing, the anti-friction wheel, and the floor-wheels, he 
finally limited that combination by adding to those three ele-
ments the elliptical housing opening, the collar, and the 
rocker-formed collar bearing. When the applicant presented 
his original application, he evidently supposed that he was 
the first inventor of a two-wheeled caster in which the axis 
of the floor-wheels could oscillate relatively to the furniture 
fog- In his letter of October 26, 1876, the examiner criticised 
the second amended claim, namely, “ in a caster, the combina-
tion of the flange A, stem C, housing B, and floor-wheels EE, 
so arranged that the axis of the floor-wheels may oscillate 
with reference to the plane of the flange A,” as not being for 
devices, but for an arrangement so made that the axis of the
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floor-wheels could oscillate, while the applicant was entitled 
only to his arrangement of devices. The combination of 
specified elements constituting such arrangement, selected by 
the applicant after all the correspondence between him and 
the Patent Office, is contained in the claim as granted.

It is well settled that where a patentee has modified his 
claim in obedience to the requirements of the Patent Office, 
he cannot have for it an extended construction which has been 
rejected by the Patent Office; and that, in a suit on his pat-
ent, his claim must be limited, where it is a combination of 
parts, to a combination of all the elements which he has in-
cluded in his claim as necessarily constituting that combina-
tion. The authorities on the subject are collected in the case 
of Roemer n . Peddie, 132 IT. S. 313, 317.

The defendants’ caster is a two-wheeled caster, with two 
floor-wheels and two anti-friction wheels, one of the latter 
located on each side of the vertical plane of the axis of the 
floor-wheels, the attachment of the floor-wheel housing to the 
furniture-plate being through the medium of a pivot-pin 
which turns in the furniture-plate and is secured to the floor-
wheel housing by the horizontal axis-pin of the anti-friction 
wheels, which axis-pin thus becomes the centre of oscillation 
for the caster. It is provided also with a hollow stud, formed 
in one piece with the furniture-plate and projecting downward 
therefrom, within which hollow stud the vertical swivellmg- 
pin turns. It is wanting entirely in the collar of the Martin 
patent, at the bottom of the attaching stud, by which the 
caster-housing is secured to the furniture leg, to prevent its 
dropping when the furniture is lifted; and it is wanting also in 
Martin’s “ rocker-formed collar bearing,” which rests upon the 
collar beneath it and forms one point of the axis of oscillation. 
The expert for the plaintiff concedes that he does not find in 
the Yale caster anything that in terms might be called a 
rocker-formed collar bearing, except so far as the pivot-pin, 
being permanent in the housing, might be said to be a par 
thereof.

In view of the state of the art, as shown by the various patents 
put in evidence, the words “ the rocker-formed collar bearing,
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or its mechanical equivalent,” in the claim of the Martin pat-
ent, cannot embrace all modes of affording vertical support 
between the floor-wheel housing and the furniture-plate, where-
by lateral oscillation of such housing is permitted; and those 
words must be restricted to such a bearing resting on a collar 
beneath the floor-wheel housing, as is shown in the Martin 
patent. The housing in the Yale caster is not of a construction 
similar to that described by Martin; and there is not in the 
Yale caster any equivalent for such “rocker-formed collar 
bearing; ” nor is there any collar beneath the housing on which 
such collar bearing can rest. The housing of the Martin patent 
has an opening from top to bottom, through which the vertical 
swivelling-stud of the furniture-plate passes; while the Yale 
caster has no such opening, but only a recess or cavity in the 
top of the housing, an arrangement which results from the use 
in the Yale caster of a different mode from that of Martin, of 
attaching the housing to the furniture-plate, by the substitu-
tion for the Martin stud and screw, and a collar held by the 
screw beneath the housing, of a horizontal pin passing entirely 
through the swivelling pintle of the housing, which pintle is 
thus made to revolve with the housing, and turns in the fixed 
furniture-plate, the horizontal pintle of the anti-friction wheels 
being used for the attachment of the housing.

For these reasons we concur with the Circuit Court in its 
view that infringement has not been established.

It is to be regretted that while this case was orally argued 
on the part of the appellant, it was not so argued on the part 
of the appellees, nor have we been furnished with any brief on 
their part. This leads to the conclusion that, although the 
decree dismissing the bill states that the plaintiff claimed his 
appeal in open court and gave good and sufficient surety, and 
that the appeal was accordingly allowed, the defendants, for 
some reason, have not sufficient interest in the questions in-
volved to endeavor to sustain the decree. Perhaps the case, 
as presented to us, is substantially a moot case; still, there is 
nothing to show it, and the appellant, on the record, has a 
right to have the questions he presents decided.

Decree affirmed.
vol . cxxxni—24
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COYOTE v. UNION PACIFIC RAILWAY 'CO.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE

DISTRICT OF COLORADO.

No. 8. Argued and submitted January 23, 24,1890. — Decided March 3, 1890.

In this case, which was an action against a railroad company, by one of its 
employés, to recover damages for a personal injury, it was Held, that it 
was proper for the Circuit Court to direct the jury to find a verdict for 
the defendant.

The plaintiff was a laborer or construction hand, under a construction boss 
or foreman of the defendant. He was injured by the fall of a steel rail, 
which he and other laborers were trying to load from the ground upon a 
flat car, and which struck the side of the car and fell back. The negli-
gence alleged was, that the foreman moved out the construction train to 
which the flat car belonged, in the face of an approaching regular freight 
train, to avoid which the laborers were hurrying to load the rails ; and 
that he failed to give the customary word of command to lift the rail in 
concert, but, with the approaching freight train in sight, and with oaths 
and imprecations, ordered the men to get the rail on in any way they 
could, and they lifted it without concert ; Held, that whatever negligence 
there was, was that of either the plaintiff himself or of his fellow servants 
who "with him had hold of the rail.

The  case is stated in the opinion.

Mr. E. T. Wells (with whom was Mr. Edward L. Johnson 
for plaintiff in error) submitted on their brief.

Mr. John F. Dillon for defendant in error.

Mr . Justi ce  Blatchf ord  delivered the opinion of the court.

James Coyne brought an action in the Circuit Court of the 
United States for the District of Colorado, against the Union 
Pacific Railway Company, to recover damages for a personal 
injury. After issue joined, the case was tried by a jury. The 
court instructed the jury to find the issues for the defendant, 
to which instruction the plaintiff excepted. The jury rendered 
a verdict for the defendant, and the plaintiff has brought a 
writ of error.
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The bill of exceptions sets forth that the plaintiff gave evi-
dence tending to show the following facts: On and before 
the 18th of May, 1882, the plaintiff was in the employ of the 
defendant as a laborer or construction hand, under one Mc-
Cormick, construction boss or foreman of the defendant. 
McCormick had authority to control and direct, and compel 
obedience of, the plaintiff, and also, in his discretion, to dis-
charge the plaintiff or any other servant of the defendant work-
ing under his direction and control. While employed by the 
orders of McCormick, the plaintiff, with the other servants 
and section men of the defendant, went upon its construction 
train, which was under the control and direction of McCormick, 
to a place between two.stations on its railroad, known respec-
tively as Byers’ and River Bend, about two miles east from 
Byers’ station, and at such place the plaintiff and the other 
servants were commanded by McCormick to load upon a cer-
tain flat car in the construction train about forty steel rails, 
which were then lying near the track of the railroad. The 
plaintiff and the other employés of the defendant proceeded 
to load the rails on the flat car, as directed by McCormick, 
and under his orders, he directing the labor of the plaintiff 
and the other servants. Each of the rails was from 24 to 
29 feet long, and weighed from 400 to 600 pounds. To lift 
one of them, the labors of about ten men were required ; and 
the plaintiff and the other servants under the command of 
McCormick were divided into two gangs, of ten or more men 
each. In loading the rails, each of the gangs was required 
and directed by McCormick to act in concert, and to lay hold 
of and lift the rail, and walk with it to the flat car, and there 
halt, dress, and, at the word of command given by McCormick, 
lift the rail, and cast it, with one motion, on the floor of the 
flat car. By reason of the length and great weight of the 
rails, it was necessary, in loading them upon flat cars, that, in 
order to avoid injury to the workmen engaged, care, delibera-
tion and concert of action should be observed, and that some 
person should give the word of command in each of the several 
stages of progress in loading them, and particularly at the 
point when the rail was to be thrown upon the car. Prior to
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the injury complained, of, McCormick had controlled and di-
rected the men in loading the rails, and the plaintiff supposed 
that, in loading the last rail, the one which hurt him, the same 
course would be pursued by McCormick. Neither at such 
place nor nearer than Byers’ station was there any siding or 
switch. When all but three or four of the rails were loaded 
upon the flat car, the regular freight train of the defendant 
appeared rapidly approaching from the east. McCormick 
thereupon, with violent oaths and imprecations, urged the 
plaintiff and the other men of the party to make haste and 
complete the loading of the rails, so that he might move the 
construction train back to Byers’ station and. out of the way 
of the freight train. By reason of the great haste so com-
manded by McCormick, and the confusion resulting therefrom, 
the plaintiff, who had before been, and then was, working and 
lifting at the end. of the rail seized, by the gang to which he 
belonged, was crowded off from that rail. McCormick, who 
was then, as before, standing on the flat car, commanded the 
plaintiff with oaths and violent language, to lay hold of the 
other rail and not to stand idle. • Thereupon, the plaintiff in 
obedience to the commands of McCormick, rushed to and seized 
upon the rail being lifted by the other gang of men and moved 
forward to the flat car. While the plaintiff and the other 
men so holding that rail were awaiting the word of command 
to lift it, McCormick, with further oaths, imprecations, and 
harsh and. violent commands, ordered the party to get the rail 
on in any way they could, not giving to them any word of 
command. Thereupon, the party, hurried and agitated by the 
oaths, imprecations, and violent commands of McCormick, 
lifted without concert, some at one moment and some at 
another, and threw the rail at one end with force and at the 
other end with less force, so that it struck the side of the flat 
car at one end and fell backwards. The plaintiff, seeing that 
it was about to fall, endeavored to retreat out of the way of it, 
but was unable to avoid it, and it fell on him, bore him down, 
and broke and crushed his foot and leg. He had been in t e 
service of the defendant only about seven days. At the time 
of his going with McCormick to the place of loading the rai s.
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the time at which the freight train of the defendant would 
approach the place was well known to McCormick and was 
unknown to the plaintiff. The freight train was overdue at 
Byers’ station at the time the construction train left that sta-
tion, and McCormick knew the fact of its being so overdue, 
and knew that the freight train was then coming towards 
Byers’ station from the east; and the plaintiff knew nothing 
about the freight train. The injury so occasioned to the 
plaintiff, was probably due and owing to the haste and con-
fusion occasioned by the oaths, violent commands and injunc-
tions to make haste given by McCormick.

The only question to be considered in the case is whether it 
was proper for the court to instruct the jury to find for the 
defendant, or whether the case should have been left to the 
W

We are of opinion that it was proper to direct a verdict for 
the defendant. On the facts set forth, the injury to the plain-
tiff was not caused by any negligence on the part of McCor-
mick. It is alleged that McCormick, knowing of the approach 
of the regular freight train, moved out his train in the face of 
it; but that does not show any negligence, for it does not 
appear that the approaching freight train was so near as to 
render it unsafe for McCormick to start the construction 
train. Whatever the distance away of the freight train, it 
would properly be called an approaching train ; and it is very 
plain that the work of construction and repair must be done 
m the intervals between the running of regular trains. This 
latter fact was known as well to the plaintiff as to McCormick, 
and the plaintiff, being employed to do construction work with 
a construction train, must be held to have assumed the risk of 
doing it at the times at which it had to be done. The fact 
that all of the rails save three or four had been loaded at the 
time shows that there was'no negligence in undertaking to 
load the rails upon the construction train at the time they 
were loaded. The negligence on the part of McCormick, if 
there was any, could have been only as to the manner of load-
ing the particular rail whose fall injured the plaintiff.

It is clearly to be deduced from the evidence that the method
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described, of lifting the rail, walking with it to the car, halt-
ing, dressing, and then, acting in concert, lifting the rail, at the 
word of command given by McCormick, and throwing it upon 
the floor of the flat car, was a proper and safe method of 
loading the rails, and that if, in the course of such action, the 
injury to the plaintiff had happened, no negligence could have 
been complained of. The negligence alleged consists in the 
fact that, after the men had lifted the rail in question and had 
carried it forward to the car and were there holding it, await-
ing- the word of command from McCormick to lift it further 
and throw it on the car, McCormick failed to give the word 
of command in such a way as to produce concert of action in 
the men, but, on the contrary, ordered them to get the rail on 
the car in any way they could. The fact that McCormick 
hurried the men does not show any negligence on his part, or 
excuse any negligence on theirs. The necessity of keeping the 
construction train out of the way of the freight train was one 
of the risks of the employment. The use of oaths and impre-
cations by McCormick was not an element of negligence. The 
fact that McCormick urged the men to hasten, even if, as a 
consequence, the plaintiff and his fellow-workmen became con-
fused and failed to act in concert, cannot be regarded as a 
fault or negligence in McCormick. Whatever negligence there 
was, was the negligence either of the plaintiff himself or of 
his fellow-servants who with him had hold of the rail.

These views being conclusive in favor of the defendant, it is 
unnecessary to consider the broader grounds urged in support 
of the judgment below.

Judgment affirmed.

Mr . Justi ce  Brewe r  concurs in the judgment.
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QUEBEC STEAMSHIP CO. v. MERCHANT.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 

SOUTHERN DISTRICT OF NEW YORK.

No. 30. Argued January 24, 1890.—Decided March 3, 1890.

The stewardess of a steam-vessel belonging to a corporation sued it to 
recover damages for personal injuries sustained by her. She came out 
of the cabin, which was on deck, to throw the contents of a pail over the 
side of the vessel, at a gangway facing the door of the cabin, and leaned 
over a railing at the gangway, composed of four horizontal rods, which 
gave way, because not properly secured, and she fell into the water, 
probably striking the side of a boat. The rods were movable, to make 
a gangway, and had been recently opened to take off some baggage of 
passengers, and not properly replaced. The porter and the carpenter 
had attempted to replace them, but left the work, knowing that it was 
unfinished. The persons composing the ship’s company were divided 
into three classes of servants, called three departments — the deck de-
partment, containing the first and second officers, the purser, the car-
penter and the sailors; the engineer’s department, containing the en-
gineers, the firemen and the coal-passers; and the steward’s department, 
containing the steward, the waiters, the cooks, the porter and the stew-
ardess. Every one on board, including the plaintiff, had signed the 
shipping articles, and she had participated in salvage given to the vessel. 
The master was in command of the whole vessel; Held, that the porter 
and the carpenter were fellow-servants with the plaintiff, and that the 
corporation was not liable to her for any damages.

The Circuit Court left it to the jury to determine, if they found there was 
negligence, whether the injury was occasioned by the careless act of a 
servant not employed in the same department with the plaintiff; Held, 
error, and that the court ought to have directed the jury, as requested, 
to find for the defendant, on the ground that the negligence was that of 
a fellow-servant, either the porter or the carpenter.

The verdict was for $5000, and the judgment was for that amount, and $306 
interest for the time between verdict and judgment, and for $60.25 
costs; Held, that the matter in dispute exceeded the sum * or value of 
$5000, exclusive of costs, within the act of February 16; 1875, c. 77, 
§ 3, 18 Stat. 316, even though, without the interest included in the judg-
ment, the amount, exclusive of costs, would not be over $5000.

The  case is stated in the opinion.

Mr. William Allen Butler (with whom was Air. Wilhel/mue 
^ynderse on the brief) for the plaintiff in error.
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A. J. Dittenhoefer for defendant in error.

Mr . Just ice  Blatchf ord  delivered the opinion of the court.

This was an action to recover damages for personal injuries, 
brought by Baibara Merchant against the Quebec Steamship 
Company, a Canadian corporation, in the Superior Court of 
the city of New York, and removed by the plaintiff into the 
Circuit Court of the United States for the Southern District 
of New York. The case was tried by a jury, which found a 
verdict for the plaintiff for $5000, on which a judgment was 
entered in her favor for that amount, with $306 interest from 
the time of rendering the verdict to the time of entering judg-
ment, and $60.25 costs, in all $5366.25.

The plaintiff was the stewardess of the steamship Bermuda, 
a vessel belonging to the defendant, and one of a line of ves-
sels plying between the city of New York and the West Indies. 
She had been employed on the vessel for about eighteen 
months. It was her duty as stewardess to attend to the 
ladies’ rooms in the cabin, and, in the course of that duty, to 
empty slops, as to which her orders were to throw them over 
the side of the vessel. The cabin was on deck. A railing ex-
tended around the vessel, and consisted of four horizontal iron 
rods, which were supported, at intervals of about 4| feet, by 
stanchions. In this railing there were openings or gangways, 
for receiving and discharging freight and passengers. Three 
of the gangways were for passengers. One of them faced 
one of the doors of the cabin which open on the deck. In 
order to use these openings or gangways, the four iron rods 
which formed the railing of the gangway, instead of being 
fixed immpvably to the stanchions, were each of them fas-
tened at one end to a stanchion by a ring or eyelet in which 
the rod could swing, the other end of each rod being formed 
into a hook which went into an eye fastened on another stan-
chion to receive it. This was a proper construction of the 
railing at the gangway.

On the 28th of. December, 1883, the vessel was at anchor 
from a mile-and-a-half to two miles off the shore of the Island
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of Trinidad, one of the islands at which she stopped in her 
trips. Some passengers from New York were to land at 
Trinidad, and their baggage was put off through the gangway 
on the starboard side aft into a boat from the shore. To do 
this, th® four rods composing the railing in the gangway were 
raised, and the gangway was opened. After the baggage had 
been discharged, the carpenter and. the porter of the vessel 
undertook, according to the testimony of a witness for the 
plaintiff, to replace the rods in their proper position. He says 
that the porter, one West, “ was at one stanchion, pushing 
forward, while the carpenter stood at the other, where the 
hook fitted into the eye, trying to force it into the eye. It 
began raining, and. the carpenter and West were Beginning to 
get wet.” Thereupon the carpenter left the gangway and 
the porter left it soon afterwards. The rods were not placed 
in their proper positions, but remained so far unfastened that 
the hooks were not secured in the eyes. The porter testified, 
as a witness for the defendant, that he told the carpenter to 
put the rods in, and that he replied, “ Wait until the rain goes 
over.” While the rods were thus unfastened, the plaintiff 
came out of the cabin door with a pail of slops, to throw its 
contents over the side of the vessel. She leaned over the rail-
ing at the gangway, the rods gave way, and she fell over-
board through the opening and. was seriously injured. She 
probably struck the edge of a small boat which was lying 
there, and thence fell into the water. She had been in the 
habit of emptying slops at this gangway, but had never 
noticed the hooks.

The ship’s company consisted of thirty-two or thirty-three 
persons, divided into three classes of servants, called three 
departments, the deck department, the engineer’s department, 
and the steward’s department. The captain, the first and sec-
ond officers, the purser, the carpenter and the sailors were in 
the deck department. The engineers, the firemen, and the 
coal-passers were in the engineer’s department. The steward, 
the waiters, the cooks, the porter, and the stewardess were in 
the steward’s department. Every one on board, including the 
plaintiff, had signed the shipping articles, and she had partici-
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pated in salvage given to the vessel. The master or captain 
was in command of the whole vessel.

At the close of the evidence, the counsel for the defendant 
requested the court to direct the jury to find a verdict for the 
defendant, on the grounds (1) that the injury sustained*by the 
plaintiff was one occasioned, if there was any negligence, by 
the negligence of a fellow-servant ; and (2) that, on the uncon-
tradicted testimony, the plaintiff herself was guilty of contrib-
utory negligence, and could not recover. The court refused 
so to direct the jury, to which refusal the defendant excepted.

We think the court ought to have directed thè jury to find 
a verdict for the defendant, on the ground that the negligence 
was that of a fellow-servant, either the porter or the carpen-
ter. As the porter was confessedly in the same department 
with the stewardess, his negligence was that of a fellow-ser-
vant. The contention of the plaintiff is that, as the carpenter 
was in the deck department and the stewardess in the stew-
ard’s department, those were different departments in such 
a sense that the carpenter was not a fellow-servant with the 
stewardess. But we think that, on the evidence, both the por-
ter and the carpenter were fellow-servants with the plaintiff. 
The carpenter had no authority over the plaintiff, nor had the 
porter. They and the plaintiff had all signed the shipping 
articles ; and the division into departments was one evidently 
for the convenience of administration on the vessel, and did 
not have the effect of causing the porter and the carpenter 
not to be fellow-servants with the stewardess.

The injuries to the plaintiff were caused solely by the negli-
gence of one or the other of two fellow-servants, who were m 
a common employment with her; and there was no violation 
or omission of duty on the part of the employer contributing 
to such injuries. Neither of her fellow-servants stood in such 
relation to her or to the work done by her, and in the course 
of which her injuries were sustained, as to make his negligence 
the negligence of the employer. The case, therefore, falls 
within the well-settled rule, as to which it is unnecessary to 
cite cases, which exempts an employer from liability for injuries 
to a servant caused by another servant, and does not fall
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within any exception to that rule which destroys the exemp-
tion of the employer when his own negligence contributes to 
the injury, or when the other servant occupies such a relation 
to the injured party, or to his employment, in the course of 
which his injury was received, as to make the negligence of 
such servant the negligence of the employer.

The plaintiff took upon herself the natural and ordinary 
risks incident to the performance of her duty, and among such 
risks was the negligence of the porter and the carpenter, or of 
either of them, in the course of the common employment of 
the three. There was nothing in the employment or service 
of the carpenter or the porter which made either of them any 
more the representative of the defendant than the employment 
and service of the stewardess made her such representative. 
The court left it as a question for the jury to determine, if they 
found that negligence existed, whether the injury was occa-
sioned by the careless act of a servant not employed in the 
same department with the plaintiff. This ruling was excepted 
to by the defendant, and we think it was erroneous.

The plaintiff takes the point that, as the verdict did not 
exceed $5000 this court has no jurisdiction, although the 
judgment was for the amount of the verdict, with interest and 
costs. The statute in regard to the jurisdiction of this court 
provides that the matter in dispute must exceed the sum or 
value of five thousand dollars, exclusive of costs. Act of 
February 16, 1875, c. 77, § 3, 18 Stat. 316. It is well settled 
that the test as to the jurisdiction of this court, in a case like 
the present, is the amount of the judgment below, even though 
without the interest included in it, the amount, exclusive of 
costs, would not be over $5000. TF. Y. Elevated Railroad v. 
Fifth Nat. Bamk, 118 U. S. 608.

Th# judgment of the Circuit Court is reversed, and the case 
is remanded to that court with a direction to award a new 
trial.
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HOPKINS v. McLURE.

ERROR TO THE SUPREME COURT OF THE STATE OF SOUTH CAROLINA.

No. 126. Argued November 20,1889. — Decided March 3, 1890.

Where the Supreme Court of a State decides against the plaintiff in error 
on an independent ground, not involving a Federal question, and broad 
enough to maintain the judgment, the writ of error will be dismissed by 
this court without considering the Federal question.

In this case, the Supreme Court of the State held that the law was not 
changed by an isolated decision made by it, because such decision was 
an erroneous declaration of what was the law; and on that view this 
court held that no Federal question was presented by the record, and the 
writ of error was dismissed.

The  case is stated in the opinion.

J/r. William E. Ea/rle for plaintiff in error.

Hr. John J. Hemphill for defendants in error.

Mr . Justi ce  Blatc hford  delivered the opinion of the court.

On the 9th of July, 1876, George W. Melton died, intestate 
and insolvent, in South Carolina, leaving surviving him his 
widow, Margaret A. Melton, and three infant children. John 
J. McLure was appointed administrator of his estate, and com-
menced an action in the Circuit Court of Chester County, South 
Carolina, in July, 1877, to marshal the assets of the estate, to 
have the real property of the deceased sold in aid of assets, 
and to have the creditors of the estate establish their demands. 
The creditors were called in, and numerous claims were estab-
lished, among them, a note under seal to R. G. Ratchford & 
Co., bearing date February 22, 1859 ; a note under seal to Dr. 
A. P. Wylie, bearing date May 3, 1872; a note under seal to 
Samuel I). Melton, bearing date February 1, 1871; a bond 
secured by a mort^a^e on real estate to one Duvall, sheriff, 
dated June 4, 1875, which had been transferred to one Kerr, 
as clerk of the court of Fairfield County, South Carolina; an
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a bond secured by a mortgage on real estate to Hopkins, 
Dwight & Co., dated May 19, 1876. The widow and the 
infant children, and various creditors of the deceased were 
made defendants. The case was referred to a special referee, 
who reported that the assets of the estate could not exceed 
$11,000; that the amount due on the mortgage to Duvall, 
sheriff, was $1087.35, and the amount due on the mortgage to 
Hopkins, Dwight & Co. was $30,748.44; and that there were 
debts on sealed notes and specialties dated prior to November 
25,1873, amounting to $7005.04, and debts on simple contracts 
amounting to $36,415.98, the total of the three classes of debts 
being $75,256.81. The special referee reported that, after the 
payment of the eosts, the assets were applicable first to the 
satisfaction of the bond and mortgage to Duvall, sheriff, and 
next to the bond and mortgage to Hopkins, Dwight & Co. 
Exceptions were filed by various creditors to the report of the 
referee, and the case was heard by the Circuit Court.

It appeared that the mortgage to Hopkins, Dwight & Co. 
had been foreclosed by a judicial sale of the land covered by 
it; that the proceeds of the sale were insufficient to pay the 
debt; that the debt and the mortgage were set up as a pre-
ferred claim against the general assets in the hands of the 
administrator; that the land covered by the mortgage held by 
Kerr as clerk was sold under an order of the court before Kerr 
became a party to the suit by proving his debt and mortgage; 
that, after that sale, Kerr, not having obtained its proceeds, 
instituted proceedings to foreclose the mortgage, obtained 
judgment, and sold the land, but the proceeds of sale were 
insufficient to pay the mortgage debt; and that Kerr set up 
the debt as a preferred one against the general assets of the 
estate.

The Circuit Court said, in its opinion, that the referee held 
that both of these debts were preferred claims, on the authority 
of the case of Edwards v. Sanders, 6 So. Car. 316; and it dis-
cussed the question whether the mortgage debt of Hopkins, 
Dwight & Co. was a preferred claim after its specific lien had 
been exhausted, because it was a mortgage.

Section 26 of the act of South Carolina, which became a law
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March 13,1789, being act No. 1455, entitled “ An act directing 
the manner of granting probates of wills and letters of admin-
istration, and for other purposes therein mentioned,” (Stat, at 
L. of So. Car. 1839, v. 5, p. Ill,) provided as follows : “ That 
the debts due by any testator or intestate shall be paid by ex-
ecutors or administrators in the order following, viz.: funeral 
and other expenses of the last sickness, charges of probate of 
will or of the letters of administration; next, debts due to the 
public; next, judgments, mortgages and executions, the oldest 
first; next, rent; then, bonds or other obligations; and lastly, 
debts due on open accounts; but no preference whatever shall 
be given to creditors in equal degree, where there is a defi-
ciency of assets, except in the cases of judgments, mortgages 
that shall be recorded from the time of recording, and execu-
tions lodged in the sheriff’s office, the oldest of which shall be 
first paid, or in those cases where a creditor may* have a lien 
on any particular part of the estate.”

This provision was construed by the Constitutional Court of 
South Carolina, in 1822, in the case of Tunno v. Happoldt, 2 
McCord, 188. In that case, the deceased left an outstanding 
“obligation or sealed instrument of mortgage and covenant” 
and some outstanding simple contract debts. The question 
arose whether that instrument was to be ranked, in the legal 
order of payment under the statute, among bond debts or 
among simple contract debts. The court said that the claim 
was by simple contract, that is, by a note; that the question 
was whether the mortgage deed could change the character 
of the note, or give it a preference over other simple contract 
debts under the statute; that the simple contract debt was not 
changed by the mortgage; and that the deed gave a particu-
lar lien upon certain property, but its object and intent had 
terminated, and otherwise left the note as it stood before, still 
a simple contract.

In Kinard v. Young, 2 Rich. Eq. 247, in the Court of 
Appeals in Equity and Court of Errors of South Carolina, in 
1846, it was held that, in the administration of the assets of an 
insolvent testator or intestate, mortgages, as mortgages, were 
not entitled to priority over rent, specialties, and simple con-
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tract debts, except so far as they were liens on any particular 
part of the estate, and that, after the lien was exhausted, the 
grade of the demand must be determined by the nature of the 
instrument which the mortgage was given to secure; the 
court following the decision in Tunno v. Happoldt.

The provision of the act of 1789 was incorporated in 1872 in 
the Revised Statutes of South Carolina, as section 3 of chapter 
90, p. 457, as follows: “ The assets which come to the hands of an 
executor or administrator, after proper allowance to the executor 
or administrator, in a due course of administration, shall be 
applied to the payment of his debts in the following order, that 
is to say: 1. Funeral and other expenses of the last sickness, 
charges of probate or letters of administration; 2. Debts due to 
the public; 3. Judgments, mortgages, and executions — the old-
est first; 4. Rent; 5. Bonds and debts by specialty; 6. Debts 
by simple contract.”

In 1875, the case of Edwards v. Sanders, 6 So. Car. 316, was 
decided by the Supreme Court of the State. It was held that, 
under section 26 of the act of 1789, prescribing the order in 
which debts of a decedent are to be paid, mortgages, whether of 
chattels or real estate, rank in the third class, and are entitled 
to payment out of the general estate in preference to specialty 
and simple contract debts; that a purchase of the mortgaged 
premises, by the mortgagee or his assignee, under a decree for 
foreclosure, does not extinguish the mortgage debt for any un-
satisfied balance that may remain; and that, where the pur-
chase is made after the death of the mortgagor, the unsatisfied 
balance retains its rank as a mortgage debt, with right to pri-
ority of payment out of the general estate, over specialty and 
simple contract debts.

While the case of Edwards v. Sanders stood as the rule of 
construction, the referee in the present case held that the mort-
gages in question were preferred claims. Before the case came 
on to be heard upon exceptions to the report of the referee, the 
case of Piester v. Piester, 22 So. Car. 139, was decided, in Jan- 
nary, 1885, by the Supreme Court of the State, which held that, 
under the act of 1789, a mortgage, as such, had no precedence 
ln the administration of the estate of a deceased person, except
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to the extent of its specific lien upon the property mortgaged, 
and that when such lien was exhausted the mortgage ranked 
according to the grade of the demand secured by it; thus ap-
proving the case of Kinard v. Young, and overruling that of 
Edwards v. Sanders. The court said : “We think that a cred-
itor of a decedent’s estate, whose claim is secured by a mort-
gage on particular property, has under the act a lien upon that 
property; but when that is exhausted the mortgage as such is 
functus officio ; and in further marshalling the assets the de-
mand must rank according as it may be a simple contract or 
specialty.” The court cited the cases of Tunno v. Happoldt 
and Kinard v. Young, and said that the doctrine asserted by 
them was regarded as the settled construction of the act of 
1789, until the case of Edwards v. Sanders. Of that case the 
court said that it “ is not only unsustained by proper rules of 
construction, but is in direct opposition to the decided cases and 
what was at that time considered the settled law of the State.” 
The court then referred to the act of South Carolina, passed 
December 14, 1878, entitled “An act to alter and amend the 
law in relation to the payment of debts of a decedent ” (No. 
548, 16 Stat. 686), which provides: “That in the administra-
tion of the assets of a decedent, mortgages shall not be entitled 
to a priority over rents, debts by specialty, or debts by simple 
contract, except as to the particular parts of the estate affected 
by the liens of such mortgages. That after the property cov-
ered by the liens is exhausted, the grade of the demand shall 
be determined by the nature of the instrument which the mort-
gage was given to secure,” as an act which, although it was 
passed after the facts in the case then at bar arose, “only 
declared what had been the law of the State since the act of 
1789.”

After a consideration of these cases, the Circuit Court 
reached the conclusion, in the present case, that the mortgages 
in question came under the operation of the decision in Pwster 
v. Piester, and were not preferred claims as mortgages. The 
decree of that court was that, the lien of the mortgages having 
been exhausted, they were no longer preferred claims; and 
that the debts they were given to secure could only be proved
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and take rank against the assets in. the hands of the adminis-
trator according to the nature of the instrument evidencing 
the debt, and the statute relating thereto. Exceptions were 
filed to the decree and the case was heard on appeal by the 
Supreme Court of the State, which, in April, 1886, affirmed 
the decree of the Circuit Court. 24 So. Car. 559.

The point was taken by the appellants in the Supreme 
Court of South Carolina that the case of Piester v. Piester 
could not be applied to their cases, for the reason that so to 
apply it would impair the obligation of contracts or divest 
vested rights, because, at the time of the making of the con-
tract of Hopkins, Dwight & Co., the law, as then declared by 
the case of Edwards v. Sanders, required that the balances 
due on the two debts should be ranked as mortgages, and as 
such be entitled to priority over specialty debts; and that the 
decision in Piester v. Piester could not divest rights which 
became vested at the time the intestate died, under the law as 
it was then declared to be.

But the Supreme Court said that the construction placed on 
the provisions of the act of 1789 by the decision in Piester v. 
Piester, was the same as that laid down in Tunno v. Happoldt 
and Kinard v. Young • that the law stood unquestioned down 
to the time of the decision in Edwards v. Sounders ; that that de-
cision did not seem to have been followed in a single instance; 
that from what was said in Piester v. Piester it would seem 
never to have been satisfactory to the profession; that at the 
first opportunity it was overruled; and that, in the meantime, 
the legislature, by the act of 1878, had shown its dissatisfaction 
with the construction adopted in the case of Edwards v. Sa/n- 

On the question whether the decision in Piester v. 
Piester effected such a change in the law as would forbid its 
application to the case under consideration, because it would 
impair the obligation of a contract or divest rights vested 
under the law as declared in Ed/uoards v. Sanders, the Supreme 
Court said, that, as the proper construction of the statute had 
been settled fqr a long series of years by decisions of both of 
the courts of final resort in the State, in accordance with the 
Vjew declared in Piester v. Piester, it would be going very far

vol . cxxxm—25
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to say that a single isolated decision, never recognized or fol-
lowed in any subsequent case, and never recommending itself 
to the approval of the profession, should be regarded as having 
the effect of changing the law. “ On the contrary,” says the 
court, “whatever may be the opinions of individuals as to its 
correctness, it must be regarded as an erroneous declaration 
of what was the law, and as only the law of the particular 
case in which it was made.”

The members of the firm of Hopkins, Dwight & Co., as suc-
cessors of the former members of that firm, and the trustee 
of that firm and of Mrs. Melton and her infant children, 
have brought a writ of error to review the decree of the 
Supreme Court affirming that of the Circuit Court; and the 
defendants in error now move to dismiss the writ of error, on 
the ground of a want of jurisdiction in this court.

It is contended on the part of the plaintiffs in error that 
the decision of the court below was based upon the application 
of the act of 1878 as a valid act, affecting the contract of 
the plaintiffs in error and impairing its obligation. But the 
validity of that statute was not drawn in question, and the 
Supreme Court did not pass upon it. The decree of that court 
does not rest upon that statute, but upon independent grounds. 
The decision rests upon a ground broad enough to cover the 
entire case, without considering the statute. It rests upon the 
ground that the law of South Carolina, under the act of 1789, 
was such as it had always been- held to be, in Tunno n . Hap- 
poldt, Kinard v. Young and Piaster v. Piaster, and that the 
law as so declared had always been the law, and was not varied 
or changed by anything decided in Edwards v. Sanders. That 
being so, we must hold that no Federal question is presented 
by the record.

This view is in accordance with the decisions of this court 
in Kreiger n . Shelby Hailroad Co,, 125 U. S. 39*, Desaussure 
Gaillard, 127 U. S. 216, and if ale v. Akars, 132 U. S. 554, the 
ruling in which cases is, that where the Supreme Court of a 
State decides a Federal question, in rendering a judgment, an 
also decides against the plaintiff in error on an independent 
ground, not involving a Federal question, and broad enoug
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to maintain the judgment, the writ of error will be dismissed 
without considering the Federal question.

The writ of error is
Dismissed.

CALIFORNIA INSURANCE COMPANY v. UNION 
COMPRESS COMPANY.

ERROR TO THE 0IK0UIT COURT OF THE UNITED STATES FOR THE 

EASTERN DISTRICT OF ARKANSAS.

No. 1051. Submitted October 30, 1889. — Decided March 3,1890.

The defendant, a fire insurance company, issued a policy of insurance to 
the plaintiff, a cotton compress company, on “ cotton in bales, held by 
them in trust or on commission,” and situated in specified places. The 
cotton was destroyed by fire in those places. The plaintiff received cot-
ton for compression, and issued receipts to the depositors, which said 
“not responsible for any loss by fire.” The holders of the receipts ex-
changed them with one or the other of two railroad companies for bills 
of lading of the cotton, which exempted the carrier from liability for 
loss or damage by fire. On issuing the bills of lading the railroad com-
panies notified the plaintiff of their issue, and ordered it to compress the 
cotton. It was burned while in the hands of the plaintiff for compres-
sion, after the bills of lading were issued. In a suit to recover on the 
policy; Held,
(1) It was competent for the plaintiff to prove, at the trial, that it took 

out the policy for the benefit of the railroad companies, and in 
pursuance of an agreement between it and those companies that 
it should do so’; also, that by like agreement, it collected from 
the railroad companies a specified sum for all cotton compressed 
by it, as covering the compression, the loading, and the cost of 
insuring the cotton; also, that such customs of business were 
known to the defendant when the policy was issued, and that an 
officer of the plaintiff had stated to the agents of the defendant, 
when the policy was applied for, that it was intended to cover 
the interests of the plaintiff and of the railroad companies; also, 
what claims had been made on the railroad companies, by owners 
of cotton burned, to recover its value;

(2) The railroad companies were beneficiaries under the policy, because 
they had an insurable interest in the cotton, and to that extent 
were its owners, and it was held in trust for them by the plaintiff;

(3) It was lawful for the plaintiff to insure in its own name goods held 
in trust by it, and it can recover for their entire value, holding
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the excess over its own interest in them for the benefit of those 
who entrusted the goods to it ;

(4) The issuing of the bills of lading for the cotton did not effect such a 
change in the possession of the cotton as to avoid the policy, 
under a provision in it making it void, “ if any change take place 
in the possession of the subject of insurance ; ”

(5) The plaintiff can recover for losses caused by the negligence of the 
railroad companies in improperly exposing the. cotton to danger 
from fire.

(6) The exception “ not responsible.for any loss by fire” in the receipts 
given by the plaintiff, and the clause in the bills of lading exempt-
ing the railroad companies from liability for loss or damage by 
fire, did not free the latter from responsibility for damages 
occasioned by their own negligence or that of their employés ;

(7) The ruling, that a common carrier may insure himself against loss 
proceeding from the negligence of his own servants, made in 
Phoenix Insurance Co. v. Erie Transportation Co., 117 U. S. 312, 
324, affirmed.

(8) The words in the policy, “ direct loss or damage by fire,” explained ;
(9) The mere fact of the dwelling by the court below, with emphasis, 

in its charge to the jury, on facts which seemed to it of control-
ling importance, and expressing its opinion as to the bearing of 
those facts on the question of negligence, is immaterial, if it left 
the issue to the jury ;

(10) Under a clause in the policy, that it “ shall not apply to or cover 
any cotton which may at the time of loss be covered in whole or 
part by a marine policy,” such clause is not operative unless it 
amounts to double insurance, which can exist only in the case of 
risks on the same interest in property and in favor of the same 
person ;

(11) The right of action of the plaintiff accrued on the occurring of 
the loss, and did not require that the railroad companies should 
have actually paid damages for the loss of the cotton.

This  was an action at law, brought in the Circuit Court 
of the United States for the Eastern District of Arkansas, 
by the Union Compress Company, an Arkansas corporation, 
against the California Insurance Company, of San Francisco, 
a California corporation, to recover on a policy of insurance 
against fire, issued by the latter company to the former com-
pany on the 2d of November, 1887.

By the policy the California company insured thè Compress 
Company, for the term of thirty days from November 2,1887, 
at noon, to December 2, 1887, at noon, “ against all direct
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loss or damage by fire, except as hereinafter provided, to an 
amount not exceeding ten thousand dollars, to the following- 
described property while located and contained as described 
herein, and not elsewhere, to wit: Form of cotton policy. 
$10,000 on cotton, in bales, their own or held by them in trust 
or on commission, while contained in the frame shed 112 to 
122, inclusive, and in back shed and yard 115 to 123, inclusive, 
North Main Street, and on platforms adjoining and in street 
immediately between the sheds, Sanborn’s map of Little Rock, 
Arkansas; and it is agreed and understood to be a condition 
of this insurance that this policy shall not apply to or cover 
any cotton which may at the time of loss be covered in whole 
or part by a marine policy; and it is further agreed to be a 
condition of this policy that only actual payment by bank 
check or otherwise for cotton purchased shall constitute a 
delivery of cotton from the seller to the buyer; and it is fur-
ther agreed that this company shall be liable for only such 
proportion of the whole loss as the sum hereby insured bears 
to the cash value of the whole property hereby insured at the 
time of fire; and it is further agreed that tickets, checks, or 
receipts delivered to bearer shall not be considered as evidence 
of ownership. Other insurance permitted without notice until 
required. ... In case of loss or damage to the property 
insured, it shall be! optional with the company, in lieu of pay-
ing such loss or damage, to replace the articles lost or damaged 
with others of the same kind and quality. . . . This entire 
policy, unless otherwise provided by agreement endorsed hereon 
or added hereto, shall be void ... if any change . . . 
take place in the . . . possession of the subject of insur- 
an°e. ... In case of any other insurance upon the prop-
erty hereby insured, whether to the same party or upon the 
same interests therein or otherwise, whether valid or not, and 
whether prior or subsequent to the date of this policy, the in-
sured shall be entitled to recover from this company no greater 
proportion of the loss sustained than the sum hereby insured 
»ears to the whole amount insured thereon, whether such other 
insurance be by specific or by general or floating policies, or 
by policies covering only in excess of specified loss; and it is
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hereby declared and agreed that in case of the assured holding 
any other policy in this or any other company on the prop-
erty insured, or any part thereof subject to the conditions of 

• average, this policy shall be subject to average in like manner.
. . . If this company shall claim that the fire was caused 
by the act or neglect of any person or corporation, private or 
municipal, this company shall, on payment of the loss, be sub-
rogated to the extent of such payment to all right of recovery 
by the insured for the loss resulting therefrom, and such right 
shall be assigned to this company by the insured on receiving 
such payment. ... In case of loss on property held in 
trust or on commission, or if the interest of the assured be 
other than the entire and sole ownership, the names of the 
respective owners shall be set forth” [in the proofs of loss] 
“ together with their respective interests therein.”

The complaint alleged that on the 14th of November, 1887, 
the plaintiff was engaged in the business of compressing cotton, 
which it received or held on its own account or on commission 
or in trust for others, at its warehouses and compress buildings 
and adjoining sheds and platforms situated at the foot of Main 
Street in the city of Little Rock, Arkansas; that it had on 
hand, at that date, about 2800 bales of cotton, delivered to it 
to be compressed and belonging to divers parties, the value of 
which equalled the sum total of the insurance thereon; and 
that such cotton, whether owned by the plaintiff or held by it 
on commission or in trust for others, was insured against loss 
or damage by fire in twenty-eight insurance companies, which 
were named, in the several amounts stated opposite their re-
spective names, amounting in the aggregate to $142,500, which 
included the defendant for the sum of $10,000. It then set 
forth the issuing of the policy by the defendant to the plaintiff, 
a copy of which was annexed to the complaint, and that on 
the 14th of November, 1887, all the cotton in bales, contained 
on said premises and so insured, was destroyed by fire, “ to-
gether with a large quantity of other cotton in possession of 
plaintiff at said place, which was not insured by plaintiff.

The complaint then proceeded as follows: “ [That at the 
time that said cotton came to the possession of the plaintiff it
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was engaged in the business of compressing cotton at its com-
press in the town of Argenta, opposite Little Rock, and on 
the north side of the Arkansas River, and that said cotton was 
deposited with the plaintiff for compression by various owners 
thereof, who delivered the same at the sheds and yards and 
adjacent grounds in the said city of Little Rock, as described 
in said policy, with directions that the same should be trans-
ported to said compress by the plaintiff or some carrier em-
ployed for that purpose by it, and that on the receipt of any 
bales of said cotton by said plaintiff it gave a receipt for the 
same to the owner thereof, and that, according to a custom 
known to said depositors, to the plaintiff, and to the St. Louis, 
Iron Mountain and Southern Railway Co. and the Missouri Pa-
cific Railway Co., of which it was a part, and the Little Rock 
and Memphis Railroad Company, which were common carriers 
having and operating railroads of which both Argenta and 
Little Rock were stations, said owners transferred said receipts 
to either one or the other of said carriers and received from 
said carriers bills of lading for the transportation by said car-
riers of said cotton to various places to which said cotton was 
then and there shipped by said owners, with an agreement 
with said railway companies that said cotton should not be 
shipped until it had been compressed by the plaintiff. There 
was a standing and continuing agreement between said plain-
tiff and said railway companies that the plaintiff should pro-
ceed to compress said cotton and all cotton thus received and 
should insure the same, after notice of the execution of said 
bills of lading by said railway companies, against loss by fire 
during the time that said cotton should be in the hands of the 
plaintiff, for the purpose aforesaid, for a price averaging from 
sixty to sixty-five cents per bale, to be paid by said railway 
companies, respectively, when said cotton should be compressed 
and delivered to said railway companies on their cars at Ar-
genta for transportation under said bills of lading, at which 
time said carriers should surrender to plaintiff the said receipts 
issued as aforesaid at the time that said cotton was deposited 
With the plaintiff for compression by the owners, as above 
stated; that all of said cotton was in the custody of plaintiff,
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at the time of said loss, under and by virtue of said custom and 
agreement, and that it was lost by the negligence of the ser-
vants, agents, and employés of said railway companies, and 
that since said loss said St. Louis, Iron Mountain and Southern 
Railway Company has been sued in this court by two of said 
consignees for the value of part of said cotton above named, to 
wit, the York Manufacturing Company and Hazard & Chapin, 
and said railway company defended said actions on the ground 
that said loss was not occasioned by the negligence of said 
railway company or its servants and employés, and on a trial 
of said first-named cause it was adjudged by this court that 
said York Manufacturing Company and said* Hazard & Chapin 
recover from said railway company the value of said cotton 
sued for as aforesaid, and that since said adjudication said rail-
way company has paid said judgment and the value of a large 
part of the cotton for which it had issued bills of lading as 
aforesaid, and that several suits are now pending in this court 
against said Little Rock and Memphis Railroad Company, 
brought by the consignee of portions of said cotton, for the 
recovery of damages for the loss of said cotton by reason of 
the negligence of said railroad company, which said suits are 
now pending and undetermined. On said 14th day of Novem-
ber, 1887, the plaintiff had in its possession at its sheds and 
premises above mentioned, for purposes of compression, a large 
amount of cotton, to wit, over 3000 bales ; that of this number 
2700 bales of cotton were held by this plaintiff for the St. 
Louis, Iron Mountain and Southern Railway Company and the 
Little Rock & Memphis Railroad Company. By said contract 
and agreement between plaintiff and said railroads this plain-
tiff took out the policies of insurance above set out for the 
purpose of indemnifying this plaintiff against loss and liability, 
and the said railroad companies against loss and liability, by 
reason of the destruction of said cotton while it was being 
held by plaintiffs for purposes of compression. The St. Louis, 
Iron Mountain and Southern Railway has been adjudged as 
aforesaid to pay a large sum of money, to wit, $—-, and m 
addition has paid a still larger amount because of its liability 
for such loss, amounting in all up to this date to $72,209.58,
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and has made demand therefor against the plaintiff for reim-
bursement of said losses.] ” It also averred that the loss by 
fire on the cotton equalled the insurance on it, and that the 
plaintiff had performed all the conditions of the policy; and 
prayed judgment for $10,000, with interest.

The defendant moved to strike from the complaint the 
words “ together with a large quantity of other cotton in pos-
session of plaintiff, at said place, which was not insured by 
plaintiff,” and also the foregoing part included in brackets. 
It also demurred to the complaint on the ground that it did 
not state facts sufficient to constitute a cause of action; and 
also demurred separately to that part of it which is so included 
in brackets, on the ground that the facts therein stated did 
not tend to constitute a cause of action. The court overruled 
the said motion, and also the demurrer, and the defendant 
excepted to both of those rulings.

The defendant then filed its answer, admitting the issuing 
of the policy, and that at the fire one hundred and twelve 
bales of cotton belonging to one Hanger and held by the 
plaintiff in trust for Hanger, were burned, for the loss of 
which the insurance companies named in the complaint had 
paid the plaintiff $4826.59, in full satisfaction thereof, and of 
which sum the defendant paid its full portion of the loss. 
The answer denied the material allegations of the complaint, 
and averred that the greater portion of the cotton alleged to 
have been lost at the fire was received by the plaintiff from 
the owners thereof after the issuing of the policy; that the 
cotton burned was first delivered by its owners to the plaintiff, 
and the plaintiff gave to the owners receipts for it, which pro-
vided that the plaintiff should not be liable for the loss of it 
by fire; that afterwards, and after the policy was issued, the 
cotton was sold to various persons who became its owners, 
and the Missouri Pacific Railway Company, the Little Rock 
and Memphis Railroad Company, and the Little Rock, Missis-
sippi River and Texas Railway Company, common carriers of 
cotton for hire, issued their bills of lading for the same to the 
purchasers, which provided that the carriers should not be lia-
ble for the loss thereof by fire, and at the same time such rail-
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road, companies took up the receipts issued by the plaintiff to 
the original owners and surrendered them to the plaintiff, 
whereby the possession of the cotton was changed, contrary 
to the provisions of the policy, without any consent of, notice 
to, or knowledge by the defendant ; (7) that it was provided 
in the policy that it should not apply to or cover cotton which 
was at the time of loss covered in whole or in part by marine 
policies, and at that time 2172 bales of the cotton alleged to 
have been burned, and of the value of $101,973.73, were cov-
ered by marine policies theretofore issued to the respective 
owners of the cotton ; (8) that after the railroads had issued 
their bills of lading for the cotton, and before and at the time 
of the fire, it was kept in a grossly negligent manner, in a 
dangerous public place, without being covered or sprinkled, 
and but a few feet from a railroad track, where locomotives 
of the Missouri Pacific and the St. Louis, Iron Mountain and 
Southern railroads, emitting sparks, were constantly passing, 
by which sparks the fire was kindled, and the cotton was de-
stroyed by a fire which occurred in broad daylight, at about 
four o’clock p.m ., and which fire those two railroad companies, 
by the use of ordinary care, could have extinguished by remov-
ing the bales first ignited, or by putting out the fire by water 
from the hydrants which were close by ; and that none of the 
cotton was destroyed by the negligence of the Little Bock and 
Memphis Railroad Company or its employés.

The plaintiff demurred to certain paragraphs of the answer, 
and among them paragraphs 7 and 8, as not stating facts suf-
ficient to constitute a defence. The court overruled such 
demurrer as to two of the paragraphs and sustained it as to 
paragraphs 7 and 8 ; to which letter ruling the defendant ex-
cepted. Thereupon the case was tried by a jury, which found 
a verdict for the plaintiff for $9491.96, on which a judgment 
was accordingly entered, to review which the defendant 
brought a writ of error.

The first four assignments of error on the part of the defend-
ant related to the overruling of its motion to strike out part 
of the complaint, the overruling of its demurrer to the com-
plaint and to part thereof, and the sustaining of the demurrer 
of the plaintiff to paragraphs 7 and 8 of the answer.
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At the trial, the plaintiff offered evidence tending to prove 
that it was engaged in the business of compressing cotton at 
the town of Argenta, which was on the north bank of the 
Arkansas River directly opposite the city of Little Rock; that 
it received cotton for compression at Argenta and also at the 
premises described in the policy at Little Rock; that for cot-
ton received at either place it issued receipts to the depositors, 
red receipts at Argenta and green receipts at Little Rock, a 
blank form of which, as it appears in the bill of exceptions, if 
filled out, would read thus: “ Little Rock, Arkansas, Nov. 1, 
1887. Received by the Union Compress Company, from 
John Smith. Account of John Doe. For compression. Stor-
age after ten days will be charged. Not responsible for any 
loss by fire. Marks X, Y, Z. No. bales of cotton, 65. Rich-
ard Roe, Superintendent; ” that the holders of such receipts 
took them to the freight offices of one or the other of the two 
railway companies, the Missouri Pacific Railway Company, and 
the Little Rock and Memphis Railroad Company, and those 
companies issued bills of lading for cotton, which specified the 
number of bales and the marks, agreeing to deliver the cotton 
at an address specified in the bill of lading; that the same 
bills of lading covered cotton which was received by the plain-
tiff at Argenta and which actually was at Argenta, and cotton 
received at Little Rock and which actually was at Little Rock; 
that one form of bill of lading was issued by the Missouri 
Pacific Railway Company and two forms by the Little Rock 
and Memphis Railroad Company; that it was claimed that 
each form covered a portion of the cotton burned ; that each 
form, by its terms, exempted the carrier from liability for loss 
or damage by fire; and that, as the cotton might pass through 
the custody of several carriers before reaching its destination, 
each of them provided that the legal remedy for loss or dam-
age occurring in transit should be only against the particular 
carrier in whose custody the cotton actually might be at the 
time of the happening thereof. The Missouri Pacific Railway 
Company in its bills of lading reserved to itself the privilege 
°f compressing all cotton signed for on the bill of lading. 
The Memphis and Little Rock Railroad Company did not re-
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serve that privilege, but in one of its two forms, which was a 
through bill of lading to England, it stipulated for the benefit 
of any insurance that might have been effected on the goods. 
There were five of such foreign bills of lading, covering 158 
bales of lost cotton. Bills of lading covering 1460 bales alleged 
to have been burned were issued by the Missouri Pacific Rail-
way Company. The loss claimed on behalf of the latter com-
pany was for 1463 bales. The bills of lading issued by the 
Memphis and Little Rock Railroad Company were for 992 
bales, but the loss claimed was for 1211 bales. By the bills 
of lading issued by the Missouri Pacific Railway Company on 
the lost cotton, 884 bales were covered after the date of the 
policy; and by those issued by the Memphis and Little Rock 
Railroad Company 255 bales were covered after that date.

It also appeared by the bill of exceptions that, on the issuing 
of the bills of lading, the respective railroad companies notified 
the plaintiff of their issue, and ordered the cotton designated 
therein to be compressed at Argenta; that all of the cotton 
transported from Little Rock to Argenta was carried on the 
track and by the cars of the Missouri Pacific Railway Com-
pany ; that the Little Rock and Memphis Railroad Company 
had no track and ran no cars near the premises described in 
the policy; that the plaintiff paid the Missouri Pacific Rail-
way Company an agreed price for the transportation of the 
cotton from Little Rock to Argenta; and that the cotton was 
to be compressed after it arrived at Argenta, and was there to 
be loaded on the cars of such of the two railroad companies 
as its marks and the bills of lading called for, to be transported 
by them to its destination.

The bill of exceptions further stated that the plaintiff offered 
evidence tending to prove that 2670 bales of cotton, covered 
by said bills of lading, were burned at the fire in question, 
while in the hands of the plaintiff for compression, after the 
bills of lading were issued and at the place described in the 
policy.

The plaintiff also proved that in October and November, 1887, 
there was an accumulation of cotton at the premises described 
in the policy, owing to the fact that the Missouri Pacific Raff



CALIFORNIA INS. CO. v. UNION COMPRESS CO. 397

Statement of the Case.

way Company had not sufficient cars to transport the cotton 
to Argenta as fast as it was received; that the cotton-sheds 
were open sheds and were at the time of the fire full of cotton, 
which had no tarpaulin or other cover over it, and stood within 
three or four feet of the track of the Missouri Pacific Railway 
Company, over which locomotives and trains passed several 
times daily; that, after the sheds were full, the cotton was 
stored in the street, leaving a passage-way some four feet wide 
for foot passengers; that the two railroad companies had no 
control over the cotton while so stored, and could not obtain 
actual possession of it until the Missouri Pacific Railway 
Company transported it - to Argenta for compression; but 
that that company could take it at any time across the river 
for compression.

The defendant offered in evidence the proof of loss furnished 
by the plaintiff to it, made out after the bringing of the suit, 
alleging the total destruction by fire of 2687 bales of cotton, 
in addition to what was known as the Hanger cotton, and that 
the 2687 bales were held by the plaintiff in trust or on com-
mission, that is to say, to be compressed, and were the prop-
erty of various persons, the plaintiff being interested in the 
same to the extent of its charges, and stating the names of the 
consignees and the number of bales and their value pertaining 
to each consignee, no allusion being made to any interest of 
the railroad companies.

(1 ) The plaintiff offered evidence tending to prove that the 
policy in suit was taken out by it for the benefit of the railroad 
companies named in the complaint, and in pursuance of agree-
ments between the plaintiff and those companies by which the 
plaintiff agreed to take out such insurance. The defendant 
objected to such evidence, on the ground that it was incom-
petent and in contradiction of the terms of the policy. The 
objection was overruled, and the defendant excepted.

The plaintiff also offered evidence tending to prove that by 
agreement between it and ‘the railroad companies it charged 
and collected from them 13 cents per 100 pounds for all cotton 
compressed by it, which charge was by agreement intended to 
cover and did cover the compression of the cotton, the loading
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of it on the cars at Argenta, and the cost of insuring it for the 
benefit of the railroad companies. The defendant objected to 
the evidence on the ground that it was immaterial, irrelevant 
and incompetent, the objection was overruled, and the defend-
ant excepted.

The plaintiff also offered evidence tending to prove that the 
contracts and customs of business before stated were well 
known to shippers and the defendant when the policy sued on 
was issued, it having been stated to the agents of the defend-
ant, by an officer of the plaintiff, when the policy was applied 
for, that it was intended to cover the interests of the plaintiff 
and of the railroad companies. The defendant objected to 
this evidence, but the objection was overruled and the defend-
ant excepted.

The plaintiff also offered evidence tending to prove that 
claims had been filed against the Missouri Pacific Railway 
Company by the owners of 1463 bales of cotton burned at the 
fire, of the claimed value of $72,735.58; that since the com-
mencement of this suit that company had paid such claims to 
the amount of $65,000; and that the balance had been adjusted 
by that company and would be paid. The defendant objected 
to the evidence on the ground that it was immaterial, irrele-
vant and incompetent, but the objection was overruled and the 
defendant excepted.

The plaintiff further offered evidence tending to prove that 
claims had been filed against the Little Rock & Memphis Rail-
road Company by the owners of 1211 bales of cotton burned 
at the fire, of the claimed value of $57,529.55, no part of which 
has been paid by that company, though suits had been brought 
on several of the claims and were still pending. The defend-
ant objected to the evidence on the ground that it was incom-
petent, irrelevant, and immaterial; but the court overruled the 
objection and the defendant excepted.

After the close of the evidence, the defendant requested the 
court to instruct the jury as follows: “ 1. The policy of insur 
ance of the defendant on which this action is brought covere 
all goods in possession of the Union Compress Company at t e 
place designated in the said policy, at the date when said po
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icy was issued, which were held by the said Union Compress 
Company under warehouse receipts issued to the owners of 
said cotton by said company, and also all cotton subsequently 
and during the life of said policy so received by the Union 
Compress Company. 2. The policy in question insures the 
goods of the Union Compress Company at the place designated. 
It also insures the Union Compress Company to the extent of 
its liens upon or charges against all goods held by it during the 
life of the policy, not its own, but held by it in trust or on 
commission. It also insures the interest of the owners of the 
legal title to such goods so held. It does not insure any one 
else. Any possible interest of any common carrier not an 
owner of the goods, or any of them, in the place designated, 
is not insured by said policy. 3. The jury are instructed to 
disregard all evidence in the case tending to show that the in-
surance in question was issued for the benefit of any railroad 
company not an owner of any of the goods destroyed by fire, 
for the value of which recovery is sought herein.” The court 
refused to give any of those three instructions and the defend-
ant excepted to each refusal.

Mr. E. W. McGraw and Mr. E. W. Kimball for plaintiff 
in error.

I. The beneficiaries under the policy are the owners of the 
cotton; the possible interest of no common carrier is covered 
thereby ; the policy is not ambiguous, and parol testimony is 
inadmissible to aid in its interpretation.

The law of marine insurance affords a very unsafe guide to 
the determination of rights under a policy of fire insurance.

A party suing upon a marine policy, and imbibing his ideas 
of the law of representation and concealment solely from ad-
judications in fire cases, would meet with many embarrass-
ments. An adjuster who should attempt to adjust and settle 
a fire loss on the basis of the law adapted to marine insurance 
would commit grievous errors.

These contracts of insurance, generally designated as fire 
and marine, while they have some points in common, have a
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different ancestry; the law as to each is peculiar to itself; the 
points in which the contracts and the construction of them 
differ are nearly as numerous as those in which they agree.

The term “ on account of whom it may concern ” is of Amer-
ican origin, originated in policies of marine insurance, and is 
still generally confined to such policies. In Massachusetts, 
and perhaps one or two other States, it has been to a limited 
extent engrafted on policies of fire insurance.

Marine insurance comes from the civil law, the rules of 
which to the present day enter into the construction of its 
policies.

Originally in England marine policies were frequently, if not 
commonly, issued in blank, leaving it to the person procuring 
the insurance to insert the name of such beneficiary as he 
pleased. When not in blank they were almost equally indefi-
nite as to the identity of the assured. The issue of policies in 
blank is now prohibited there. The term “ for account of 
whom it may concern ” is yet a stranger to English policies. 
It is the brief American substitute for the lines of the Queen 
Anne policy above quoted, which lines were in themselves a 
declaration of the existing doctrine, that the person obtaining 
the insurance could fill in the name of the beneficiary at his 
leisure, and that it was a matter which in no way concerned 
the insurer. When this term was first inserted in a policy of 
marine insurance in this country it is not easy exactly to deter-
mine, nor is it very material. See Davis v. Boardman, 12 
Mass. 80; Graves v. Boston Marine Ins. Co., 2 Cranch, 419; 
Lawrence v. Leber, 2 Caines, 203 ; Hodgson v. Marine Ins. Co., 
5 Cranch, 100; Seamans v. Lori/ng, 1 Mason, 127.

The business of fire insurance had its origin under the com-
mon law, in 1667, after the great fire in London, and from its 
inception was strictly a contract of indemnity. During the 
first seventy-nine years of its existence the courts of England 
upheld the validity of wager policies of marine insurance. 
While the statute prohibiting wager policies of marine insur 
ance was passed in 1736, no such statute applicable to fire 
insurance was passed until 1774. Yet before that time Lor 
Chancellor King and Lord Chancellor Hardwicke had recor e
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their opinions, that on a policy of fire insurance there could 
be no recovery without proof of interest. Lynch v. Dalzell, 4 
Bro. P. G. 431. ed. Tomi.; Sadlers Co. v. Badcock, 2 Atk. 554.

With this wide difference in the history and customs of 
marine and fire insurance it is not surprising to find in the 
adjudications concerning the latter, that the question “ who 
was the assured” assumes a prominence that it does not 
attain under policies of marine insurance.

An insurance on “ goods, their own or held by them in 
trust or on commission” is of American origin, and was an 
innovation on the accustomed manner of doing a fire insur-
ance business. The form probably made its appearance in 
policies some years before it appears in the reports. See 
Parks v. General Interest Assurance Co., 5 Pick. 34; DeFor-
est v. Fulton Fire Ins. Co., 1 Hall (N. Y.) 84.

Insurance in this form has invariably been held to insure; 
first, the bailee to the extent of his liens or advances, and 
second, the owner of the goods. The varied interests in goods 
which may exist without property therein, have never been 
held covered by the form of insurance under consideration.

In this particular policy the words “ their own ” and the 
words “or on commission” may be eliminated as it is an 
established fact that the Union Compress Company neither 
owned any of the cotton burned or held any of it on commis-
sion. For all purposes of this case the insurance was upon 
cotton in bales held in trust by the Union Compress Co., at 
the place designated in the policy.

That the words “ in trust ” have not a technical meaning 
is admitted. The trust referred to is not of the kind usually 
treated of in works on Trusts and Trustees. The words, 
“ held in trust by them ” are defined as goods of which they 
had the care and custody, intrusted to them as representatives 
°f others, and for which they are responsible to the owner. 
Stillwell v. Staples, 19 N. Y. 401; Waring v. Indemnity Ins.

45 N. Y. 606. See, also, Home Ins. Co. v. Baltimore Wa/re- 
house Co., 95 U. S. 543; London de Northwestern Railway v.

1 El. & El. 652 ; Rollins v. Fireman! s Fund Ins. Co., 
16 Blatchford, 122; Siter v. Morrs, 13 Penn. St. 218; Lee v.

vol . cxxxm—26
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How. Fire Ins. Co., 11 Cush. 324; Phoenix Ins. Co. n . Favo-
rite, 46 Illinois, 259; Home Ins. Co. n . Favorite, 46 Illinois, 
263; Beidelman n . Powell, 10 Mo. App. 280; Thomas n . 
Cummiskey, 108 Penn. St. 354.

II. The policy is without ambiguity, and no evidence was 
admissible to prove that railroad companies, and not the owners 
of the cotton were intended as beneficiaries.

The subject matter of the insurance is definitely described. 
It was all the cotton held by the Union Compress Company 
in trust, at the place designated in the policy. We have 
shown by an unbroken series of decisions that the term “ in 
trust ” has acquired an established definition, in view of which 
contracts of insurance are entered into. It is held by the 
courts, and is known to factors, carriers and other bailees, that 
the beneficiary of such insurance is the owner of the goods. 
There is nothing then ambiguous about the policies, which 
calls for any explanation whatever,

True, the amount of cotton that was on the premises, its 
value and the names of the owners are not specified, and they 
can be established only by evidence. But evidence can go no 
farther. See Emer v. Washington Ins. Co., 16 Pick. 502; 
Finney v; Bedford Ins. Co., 8 Met. 348; S. C. 41 Am. Dec. 515; 
Lippincott v. Louisiana Ins. Co., 2 Louisiana, 399; 1 llino^s 
Hut. Fire Ins. Co. v. C'NeHe, 13 Illinois, 89; Holmes v. 
Charlestown Hut. Fire Ins. Co., 10 Met. 211; S. C. 43 Am. 
Dec. 428; Cheriot v. Ba/rker, 2 Johns. 346; & C. 3 Am. 
Dec. 437; Bishop n . Clay Ins. Co., 45 Connecticut, 430; Bus-
sell v. Bussell, 64 Alabama, 500; Bolton v. Bolton, 73 Maine, 
299; Snowden n . Guion, 101 N. Y. 459; Hough v. People 
Fire Ins. Co., 36 Maryland, 398, which is an interesting and 
instructive case; Home Ins. Co. v. Baltimore Warehouse Co., 
93 U. S. 527, 542; Lucas n . Insurance Co., 23 West Va. 258.

III. Under the evidence the railroad companies were not 
and could not be the beneficiaries of the insurance.

1. This cotton policy which was put in evidence contains 
an unusual and prominent feature, which is irreconcilable with 
any intent to insure a carrier against a loss caused by its own 
negligence. Ordinarily a fire insurance policy runs “ against
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all loss or damage by fire.” But the policy in question is 
against “all direct loss or damage by fire.” The evidence 
discloses the fact that all of the bills of lading issued by'the 
railroad companies provided that the carriers should be exempt 
from loss or damage by fire. The only interest, then, which 
the common carrier had in this cotton, was a contingent inter-
est, arising from its liability for damages for loss by a fire, 
occurring through its own negligence.

Now, in the case at bar, the possible loss to the carrier by 
the destruction of the goods was by no means “ direct ” in any 
sense of the term. It was remote, contingent and conditional. 
The fire alone could not inflict any loss.

2. Another very serious objection to the claim that this 
insurance was for the benefit of carriers as to the goods 
destroyed arises on the record. The evidence is not only 
strong, but irresistible that the insurance was for the owners, 
and that the court below, if it assumed to decide the facts for 
the jury, should have come to a conclusion exactly contrary 
to that which it announced.

3. By the complaint and evidence it appears that all this 
cotton originally came into the hands of the Union Compress 
Company. Afterwards the railroads issued bills of lading on 
the cotton, some of which were issued before the policy, but 
more after it. If it be material to decide whether or not the 
possession was changed by those bills of lading, we submit 
that it was changed, and that at the time of the fire the cotton 
was in the possession of the railroad companies, and so not 
covered by our policy. The delivery of the bills of lading was 
conclusive on the question of the delivery of the cotton. 
Kentucky Marine <& Fire Ins. Co. v. West. <6 Atl. Railroad, 
8 Baxter, 268. This precise point under very similar circum-
stances was decided by the Supreme Court of Maryland. 
That court held that the issuing of a bill of lading by a trans-
portation company of goods in warehouse of another company 
places the goods in the care and custody of the transportation 
company for purposes of insurance. Fire Ins. Asso. n . Mer-
chants' and Miners’ Trans. Co., 66 Maryland, 339.

4- Upon one other point in this connection, we ask leave of
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the court, to call in question an expression of opinion of this 
honorable court, and to respectfully request that that opinion 
ma!' be reviewed by this court.

In Phoenix Ins. Co. v. Erie Transportation Company. 117 
IT. S. 312, Mr. Justice Gray, speaking for the court, said: 
“No rule of law or of public policy is violated by allowing a 
common carrier, like any other person having either the 
general property or a peculiar interest in goods, to have them 
insured against the usual perils, and to recover for any loss 
from such perils, though occasioned by the negligence of his 
own servants.” p. 324.

We have already shown in this case that the insurance, if 
for the benefit of the railroads, was purely and wholly an in-
surance against negligence.

We wish, if we may, to argue to the court that insurance of 
that nature is contrary to public policy and void. We do 
so more hopefully because while, in the case cited, the ques-
tion of public policy may have been involved, it did not, if we 
may judge by the reported briefs of counsel, assume as much 
prominence as other considerations of more immediate interest 
to their clients.

We most respectfully submit that the tendency of this class 
of insurance would be to foster a gross and often criminal 
iiegligence with respect to property and property rights of 
others, and to jeopardize the safety not only of the goods in-
sured, but of the property of others in proximity thereto.

IV. In regard to the instruction of the court as to the lia-
bility for negligence of the Memphis and Little Rock Railroad 
Company we have to say that when a court instructs the jury 
as to facts, its narration or allusion to facts should be fair. It 
should not select and dwell on isolated facts which might be 
construed favorably to one side and make no allusion to other 
facts which might militate against that side. Evans n . George 
80 Illinois, 51; Newman v. Ho Comas, 43 Maryland, 70; West 
Chester Fire Ins. Co. v. Earle, 33 Michigan, 143; Jones n . Jones, 
57 Missouri, 138; Chase v. Buhl Iron Works, 55 Michigan, 139.

The instruction of the court below was not a fair one as to 
the facts. Whether or not the place named in the policy was
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a proper place to store cotton under the circumstances was an 
immaterial question so far as the liability of the railroad 
company was concerned.

It was the place selected l>y the owners of the cotton, and not 
the railroad company. The cotton was stored there hy the 

owners and not hy the company. The accumulation of cotton 
at this improper place, if it was improper, existed in the month 
of October, before our policy was issued, and in November. 
Less than 300 bales of the burned cotton were covered by bills 
of lading of that company, issued in October. Seventy-two 
bales of it were covered by a bill of lading issued November 
10, only four days before the fire. No negligence can there-
fore be imputed to the railroad company on account of the 
unfitness of the place where the cotton was stored.

V. Assignment 3d is that the court erred in sustaining the 
demurrer of plaintiff to 7th paragraph of defendant’s answer. 
That paragraph is as follows: “The defendant says that it 
is a provision of said policy, that it shall not apply to or 
cover cotton, which, at the time of the loss, was covered in 
whole, or in part, by marine policies, and it says that at the 
time of said loss, 2172 bales of said cotton, alleged by plain-
tiff to have been burned at said fire, and of the value of 
1101,973.73, were covered by marine policies theretofore 
issued to the respective owners of said cotton.”

The policy, which is part of the complaint, contains the 
following provision. “It is agreed and understood to be a 
condition of this insurance that this policy shall not apply to 
or cover any cotton which may at the time of loss be covered 
in whole or in part by a marine policy.”

By its policy, the plaintiff in error absolutely declined to 
insure any cotton which, at time of loss, was covered by 
marine policies. As to the validity of this condition, there 
can be no question. The right of the insurer to decline 
insurance absolutely upon certain classes of goods, or under 
circumstances distasteful to the insurer, cannot be denied. He 
can provide that goods held in trust are not insured, unless so 
declared in the policy, and the provision is valid. Baltimore 
^ire Ins. Co. v. Loney, 20 Maryland, 20.
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In this case, the plaintiff in error in positive terms declined 
to insure cotton covered by marine policies. A reason for this 
provision may easily be found, but it is not necessary to search 
for one. It is sufficient to say, thus is the contract written. 
We allege that at the time of loss, nearly all this cotton was 
covered by marine policies. If that be so no liability attached 
to this company for loss of cotton so covered.

VI. Assignment 10th is the rejection of competent evidence 
proffered by us that at the time of the fire 2172 bales of cot-
ton covered by bills of lading of the railroad companies and 
alleged to have been burned, and of the value of $101,973, 
were covered by marine policies of insurance, theretofore issued 
to the respective owners of said cotton, etc.

By our answer we alleged that at the time of the fire there 
was a total insurance on the cotton burned to the amount of 
about $250,000 and claimed the benefit of the contribution 
clause in our policy. The complaint alleged total insurance to 
amount of $142,500.

Our policy contained the following contribution clause : “ In 
case of *any other insurance upon the property hereby insured, 
whether to. the same party or upon the same interest therein or 
otherwise^ whether valid or not, and whether prior or subse-
quent to the date of this policy, the insured shall be entitled to 
recover from this company no greater proportion of the loss 
sustained than the sum hereby insured bears to the whole 
amount insured thereon, whether such other insurance be by 
specific or by general or floating policies, or by policies cover-
ing only an excess of specified loss. And it is hereby declared 
and agreed that in case of the assured holding any other policy 
in this or any other company on the property insured, or any 
part thereof, subject to the conditions of average, this policy 
shall be subject to average in like manner.”

It will be seen by the very terms of the policy that it is im-
material on the question of contribution, whether the fire pol-
icies were taken out for the benefit of the owners or of the 
railroad companies. In either case the marine policies are 
contributory.

The clause is very like, but a little stronger, than that sus-
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tamed by the Court of Appeals of Maryland in Fire Ins. Asdn 
v. Merchant^ de Miners’ Trans. Co. already cited. Under it 
these marine policies were contributory to our fire policy. The 
validity of the clause can hardly be called in question. It is 
perfectly competent for an insurance company to provide in 
its policy that any other policy taken out on the insured prop-
erty shall be considered contributory, even though that policy 
be invalid, or that its policy shall be absolutely void under like 
conditions. Liverpool, London &c< Ins. Co. v. Verdier, 35 
Michigan, 395; Continental Ins. Co. v. Hulmán, 92 Illinois, 145.

We then respectfully submit that we should have been per-
mitted to prove the existence of these contributory policies. 
That proof being ruled out, we were held to pay the proportion 
of this loss which 10,000 bears to 142,500, while, if liable at all', 
we should have been held to pay only in proportion of 10,000 
to 244,473. .

VII. Assignment 11th is that the court erred in striking out 
testimony of the bookkeeper of. Ralli Brothers, who were claim-
ing pay from the Memphis & Little Rock Railroad Co. for 158 
bales of cotton, to the effect that said cotton was covered by 
marine policies taken out by Ralli Brothers. It was stricken 
out on the ground that we could prove the insurance only by 
the policies. It was shown that we could not get the policies. 
The ruling was erroneous. Snow v. Carr, 61 Alabama, 363.

It was especially erroneous in this case, because the Com-
pany was making a claim on us for the value of those 158 
bales solely because Ralli & Brothers had made a claim on 
them. Any evidence which the railroad could have used against 
Ralli Brothers we were entitled to use against the railroad, and 
certainly when Ralli Brothers refused to produce the policies, 
the railroad company could have proved their existence by 
their clerk. The bills of lading under which that cotton was 
shipped stipulated that the carriers should have the benefit of 
all insurance.

VIIL Our 17th assignment is that the court erred in refus- 
lng to instruct the jury that no cause of action arose on this 
policy, on behalf of the railroad companies, until actual pay-
ment of damages to the owners.
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The statement of the facts in this case is a strong argument 
on behalf of that instruction. The Memphis & Little Rock 
Railroad has not paid a cent, and it is not alleged or proved 
that it ever will or intends to.

It is contesting the suits brought against it, and may, while 
we are writing, have defeated them. It was not a party to 
this action, nor estopped by the pleading therein. If it has de-
feated the owners in their actions, — and it certainly ought to 
defeat them, on the evidence in this record, — what recourse 
would we have were this judgment affirmed ?

The Missouri Pacific had paid nothing when this action was 
commenced.

No cause of action accrues in a case of this kind until pay-
ment of the railroad companies of the damages they claim. 
Cin., Ham. db Dapton Bailroad Co. v. Spratt, 2 Duvall, 4.

Mr. U. M. Bose and Mr. C. B. Bose for defendant in error.

Mr. John F. Dillon, for defendant in error, in the interest of 
the St. Louis, Iron Mountain and Southern Railway Company.

Mr . Just ice  Blat chf ord , after stating the case as above, 
delivered the opinion of the court.

The foregoing exceptions, except the two which relate to 
the sustaining of the demurrer to paragraphs 7 and 8 of 
the answer, may be grouped together, because they relate to 
the same question. The court refused to strike out the matter 
in the complaint which is before recited in brackets, and also 
overruled the demurrer of the defendant to that portion of the 
complaint; and on the trial the plaintiff was permitted to in-
troduce evidence tending to prove some of the allegations con-
tained in that part of the complaint. The three instructions 
before quoted as asked by the defendant, and not given, relate 
to the same matter.

The defendant contends that there was error in the action of 
the court covered by those exceptions, and complains that the 
court treated the words in the policy, “ their own or held by
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them in trust, or on commission,” as if they read, “ on account 
of whom it may concern ; ” that, as the plaintiff did not own 
the cotton, the beneficiaries under the policy were its owners ; 
that no interest of any common carrier was covered by the 
policy ; that it was not ambiguous ; and that no parol testi-
mony was admissible to aid in its interpretation or to show 
that the railroad companies were intended to be beneficiaries 
under it. The view urged is, that the plaintiff did not own 
any of the cotton or hold any of it on commission ; that the 
insurance on goods held in trust was an insurance only for the 
benefit of the owners of the cotton ; and that evidence of an 
intention to effect the insurance for the benefit of one who was 
not the owner of the goods was inadmissible, because it would 
contradict the policy.

But we think the positions taken on behalf of the defendant 
are not sound. The title to cotton in the temporary custody 
of a bailee for compression, for which receipts or bills of lading 
have been given, is manifestly changing hands constantly. 
The language of the present policy, insuring cotton “ their own 
or held by them in trust or on commission,” accommodates 
such a state of things. In the present case, the insurance was 
really taken out by the railroad companies, and that fact was 
well known to the agents of the defendant at the time the pol-
icy was issued. The railroad companies had an insurable inter-
est in the cotton, and to that extent were the owners of the 
cotton, which was held in trust for them by the plaintiff. Evi-
dence of their ownership of the cotton was admissible. Home 
Ins. Co. v. Balt. Warehouse Co., 93 U. S. 527, 542.

The policy covered all the cotton which was placed in the 
hands of the plaintiff by those companies. It was lawful for 
the plaintiff to insure in its own name goods held in trust by 
it, and it can recover for their entire value, holding the excess 
°ver its own interest in them for the benefit of those who 
have entrusted the goods to it. DeForest v. Fulton Fire 
Ins. Co., 1 Hall, 94; Home Ins. Co. v. Balt. Warehouse Co., 
$$ U. S. 527, 543 ; Stillwell v. Staples, 19 N. Y. 401 ; Waring 
v. Indemnity Fire Ins. Co., 45 N. Y. 606 ; Waters v. Monarch 
Fire Ass. Co., 5 El. & Bl. 870 ; Siter v. Morrs, 13 Penn. St.



410 OCTOBER TERM, 1889.

Opinion of the Court.

218 ; Johnson v. Campbell, 120 Mass. 449 ; Fire Ins. Asso. v. 
Merchants' de Miners' Trans. Co., 66 Maryland, 339 ; London 
do Northwestern Railway v. Glyn, 1 El. & El. 652 ; Phanix 
Ins. Co. v. Hamilton, 14 Wall. 504, 508.

The words “ held by them in trust,” in this policy, cannot 
properly be limited to a holding in trust merely for an abso-
lute owner, when it clearly appears that the railroad com-
panies had an insurable interest in the cotton, and the plaintiff 
held the property in trust exclusively for those companies. 
The reasoning of the cases where the bailor was the owner 
of the goods insured by the bailee applies equally to any per-
son, who, having an insurable interest in property, entrusts it 
to another ; and such bailor can, to the extent of his insurable 
interest, claim the benefit of insurance effected in his favor by 
his bailee. The original depositors of the cotton surrendered 
to the railroad companies the receipts which they had taken 
from the plaintiff, and those companies were thus substituted 
in the relation to the plaintiff which before had been held by 
such depositors. The railroad companies thus became the 
beneficiaries of the trust, so far as the plaintiff was concerned, 
because they thus became the persons to whom the plaintiff 
owed the duty of bailment, and the persons entitled to demand 
the possession of the property from the plaintiff. There was 
privity in the plaintiff with the person who held its receipt, 
and privity with no one else. This is a necessary and obvious 
result of the course of business ; and the business in question 
could not be carried on under any other circumstances so as to 
give protection by insurance to the parties really interested.

The case is not varied or affected by the clause in the receipts 
given by the plaintiff, “ not responsible for any loss by fire, 
because the relation of the plaintiff to the property entrusted 
to it, and its duty to the bailor, determine the legal propriety 
of the insurance for the benefit of the latter. In the present 
case, the arrangement was that the railroad companies should 
pay to the plaintiff, in connection with the charge for com-
pressing, an additional sum which would provide for the insur-
ance of all cotton in the possession of the plaintiff, for whic 
the railroad companies should issue bills of lading. T e
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defendant had notice that the insurance was effected in the 
interest of the railroad companies ; and it issued the policy in 
the terms it did, to include the protection of the railroad com-
panies. The fact that the ‘same policy might protect the 
interest of other persons in respect to cotton held for them by 
the plaintiff cannot affect the question whether it protects the 
interest of the railroad companies in respect to cotton held by 
the plaintiff for them, during the life of the policy. Nor is it 
material whether the cotton was originally deposited by the 
railroad companies, or whether their interest accrued through 
the subsequent transfer to the railroad companies of receipts 
given by the plaintiff on a deposit of cotton made by other 
parties.

(2) We come now to another group of errors assigned. 
The defendant requested the court to instruct the jury as fol-
lows : “ The policy in question provides that it shall be void 
if there be any change in the possession of the insured prop-
erty, except under circumstances which have no bearing on 
this case. If the jury believe from the evidence that after the 
policy in question was issued, any common carrier, with the 
knowledge and consent of plaintiff and under agreement with 
plaintiff, issued its bills of lading for any of the cotton which 
at the date of the policy was or thereafter came into posses-
sion of the plaintiff, the issuance of such bills of lading, under 
the conditions of the policy, avoided the policy as to all cotton 
covered by such bills of lading.” The court refused to give 
such instruction, and the defendant excepted to the refusal.

The court instructed the jury as follows: “ By an agree-
ment made between the plaintiff and the St. Louis, Iron Moun-
tain and Southern Railway Company and the Memphis and 
Little Rock Railway Company, the plaintiff engaged to insure 
for said railway companies, respectively, all cottons stored in 
the compress sheds and yards of the plaintiff, at the foot of 
Main Street, Little Rock, when the railway companies or 
either of them should notify the plaintiff of the issuance by 
them of bills of lading therefor. This agreement was carried 
out, and on the day of the fire the plaintiff held insurance in 
various companies, aggregating the sum of $142,500.00, in
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trust and to indemnify the railway companies against loss or 
damage by fire of the cotton for which they had issued their 
bills of lading and which was stored in the plaintiff’s sheds 
and yards described in the policy, at the foot of Main Street.” 
The defendant excepted to this instruction.

The’court also charged the jury as follows: “ As the plain-
tiff is a trustee, and insured the cotton for the benefit of the 
railway companies, and has no separate claim of its own on 
the property, it is only entitled to recover an amount equal to 
its liability to the railroad companies; or, in other words, a 
sum that will make the railway companies whole for the cot-
ton on which they had issued bills of lading; so that, if the 
market price of cotton produces a larger sum than the aggre-
gate loss of the railway companies (and 2670 bales at $50 
per bale, if you should find that was the number of bales 
and their value, produces an amount slightly in excess of the 
claims of the railroad companies), then the plaintiff’s recovery 
must be on the basis of the latter sum — that is, one that 
makes the railway companies whole. In no event is the 
market value of the cotton to be increased, but it may be 
reduced by the difference between the value and the amount 
that will satisfy the just claims of the railway companies. 
What amount of cotton was burned for which the railway 
companies had issued bills of lading and which was covered 
by policies taken out by the plaintiffs, the value of the same, 
and the amount of the just demands of the railway companies 
against the plaintiff for the cotton so burned, are questions of 
fact to be determined by you.” The defendant excepted to 
this charge.

The court also charged the jury as follows: “ This suit is 
brought on a policy of insurance issued by the defendants 
company to the Union Compress Company to indemnify the 
railroad company for the loss of cotton or for cotton that 
might be burned after the railroad company issued its bills o 
lading for it, and while it yet remained in the custody of the 
Compress Company. Now, the Compress Company, under i s 
contract with the railroad company, is bound to make good, by 
insurance, to the railroad company, any damages resulting to i



CALIFORNIA INS. CO. v. UNION COMPRESS CO. 413

Opinion of the Court.

from the loss of cotton which the Compress Company held for 
the railroad company after the railroad company had issued 
its bills of lading therefor and notified it thereof.” The de-
fendant excepted to this charge.

The defendant contends that, although, under a proper con-
struction of the policy, the railroad companies may be 
regarded as properly beneficiaries under it, the matters 
involved in the instructions so given by the court were 
questions of mingled fact and law, and were erroneous, in the 
light of the facts proved by the plaintiff. The ground urged 
is, that the policy cannot be reconciled with any intent to 
insure a railroad company against a loss caused by its own 
negligence, because the policy insures against “all direct loss 
or damage by fire; ” that, therefore, the only interest which 
the railroad companies had in the cotton was a contingent 
interest, arising from their liability for damages for loss by a 
fire occurring through their own negligence; that the interest 
alleged to have been insured as that of the railroad companies 
was not such as could have sustained a claim on a direct loss 
by fire, because it was a contingent or doubtful interest, and 
not a certain or direct interest; that the fire alone could not 
inflict any loss, and that whether the railroad companies 
would suffer loss would depend on the contingencies, (1) 
whether or not their negligence caused the loss; (2) whether 
the owner would be able to prove negligence in the railroad 
companies; (3) whether the owner was innocent of contribu-
tory negligence ; and, (4) whether the owner should make a 
claim for loss against the railroad companies within the 
statute of limitations.

Under this head, it is also urged, that, on the face of the 
policy, the insurance was on cotton held in trust by the plain-

in a designated place, for thirty days after November 2; 
that it was claimed by the plaintiff, in the face of the policy 
and contradictory of its terms, that cotton covered by a bill 
°f lading issued November 8th, by the Missouri Pacific Rail- 
W Company, which was held in trust by the plaintiff, and 
was m the place described, was not coyered by the policy 
until the bill of lading was issued; that if, as the defendant
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alleges the fact to be, that cotton, was covered by the policy 
from the 3d to the 8th of November, for the benefit of its 
owners, there was no process known to the law by which the 
benefit of such insurance could be transferred to the railroad 
companies, without action by either the owner or the insurer; 
that the fact that the plaintiff understood that the insurance 
wTas for the benefit of the owners of the cotton was shown by 
the practical construction put upon the insurance by the 
plaintiff after the fire, in putting in a claim on behalf of 
Hanger for 112 bales of cotton burned not covered by the bills 
of lading, and being paid for it, on behalf of Hanger, as owner 
of the cotton; and that thus the plaintiff claims that the 
insurance was for the owners of the cotton, or for the railroad 
companies, according to circumstances.

It is further urged that, if the bills of lading changed the 
possession of the cotton, it was at the time of the fire in the 
possession of the railroad companies and not in that of the plain-
tiff, and the plaintiff had ceased to hold it in trust; that in 
such case it was not insured, because of the provision in the 
policy that any change in the possession should avoid the 
policy; that if the bills of lading did not change the posses-
sion, there could have been no insurance on behalf of the 
railroad companies, because, in the absence of possession by 
them, they had no right to insure and no contingent liability 
to loss; and that it was error in the court to charge that at 
the time of the fire the plaintiff held insurance on cotton 
covered by bills of lading.

This court is also asked to review its announcement of the 
principle of law laid down in Phoenix Ins. Co. v. Erie Trans-
portation Co., 117 U. S. 312, 324, that “ no rule of law or of 
public policy is violated by allowing a common carrier, like 
any other person having either the general property or a pecu-
liar interest in goods, to have them insured against the usual 
perils, and to recover for any loss from such perils, though 
occasioned by the negligence of his own servants.”

It is also contended that the jury had a right to decide 
whether or not the policy was issued on goods held in trust 
for the railroad companies by the plaintiff, and whether or not
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the plaintiff or the railroad companies held the cotton at the 
time of the fire ; and that these were not questions for the 
court to decide.

In reply to these suggestions, it is to be said, that the excep-
tion of loss by fire, contained in the receipts given by the 
plaintiff, and in the bills of lading given by the railroad com-
panies, did not free them from responsibility for damages 
occasioned by their own negligence or that of their employés. 
•Nor are we disposed to review our decision that common 
carriers can insure themselves against loss proceeding from 
the negligence of their own servants. The doctrine announced 
in the case cited has been referred to with approval in the 
subsequent cases of Orient Ins. Co. v. Adams, 123 U. S. 67, 
72, and Liverpool Steam Co. v. Pko&nix Ins. Co., 129 U. S. 
397, 438.

As to the suggestion that by the bills of lading the posses-
sion of the cotton was transferred to the railroad companies, 
and that the policy was avoided thereby, the answer is, that 
the cotton was still in the hands of the plaintiff, in its actual 
possession and upon its premises. At most, the railroad com-
panies, by acquiring the receipts of the plaintiff and issuing 
bills of lading for the cotton, took only constructive possession 
of it ; and the plaintiff, retaining actual and physical posses-
sion of it, did not lose any element of possession necessary to 
give it the right to effect insurance for its own benefit, and, as 
bailee or agent, for the protection of the railroad companies. 
All that the railroad companies acquired was the right to 
ultimate possession, which passed to them by the transfer to 
them, by the original depositors, of the cotton receipts given 
by the plaintiff.

As to the argument that no recovery can be had in the 
interest of the railroad companies, because the injury to them 
depended upon their liability for the negligence of their 
employés in causing the fire, and the point taken in regard to 
the words of the policy, “ direct loss or damage by fire,” the 
reply is, that those words mean loss or damage occurring 
directly from fire as the destroying agency, in contradistinc-
tion to the remoteness of fire as such agency. The books are
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full of cases on that subject, and the meaning of the policy is 
not doubtful. Remoteness of agency is the explosion of gun-
powder, gases or chemicals, caused by fire; the explosion of 
steam-boilers; the destruction of buildings to prevent the 
spread of fire, or their destruction through the falling of burn-
ing walls; and so forth. In the present case, the bales of 
cotton were physically burned by the direct action of fire.

(3) The court also charged the jury as follows: “ Now, you 
have heard the testimony, gentlemen, with reference to the 
situation under which this cotton was placed and the length 
of time it remained there. If you think there is no negligence 
on the part of the railroad company, then you will find that 
the railroad company is not liable for this cotton. If you can 
say that that was a proper place to store cotton, and that leav-
ing a passage-way there of not exceeding four feet up and 
down, through which persons passed at all hours of the day 
and night to the boat-house and skiff ferry, and it being a dry 
season, with three or four thousand bales of cotton stored 
there — then, if you say this is not negligence, you excuse this 
railroad company, and to that extent will disallow the claim oj 
the plaintiff; hut if you should so find I would be very much 
surprised at your verdict, and would not be surprised if I 
should set it aside ; but I will leave it for you to'eay^ The 
defendant excepted to this instruction, and especially to the 
italicized portion thereof.

It is urged that in this part of the charge the court did not 
allude to facts proved which the defendant claimed disproved 
negligence, and that thus the instruction was not a fair one 
as to the facts; that the place of storage was selected and the 
cotton was stored there by the owners of it, and not by the 
Memphis and Little Rock Railroad Company; that no negli-
gence can be imputed to the latter on account of the unfitness 
of the place; that it had no control over the cotton stored in 
that place, and had np track at that place, the Missouri Pacific 
Railway Company having the track there; that the Memphis 
and Little Rock Railroad Company had no opportunity to ob-
tain possession of the cotton until after it had been com-
pressed at Argenta; that the bills of lading of the latter
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company exempted it from liability for loss occurring on the 
lines of other carriers, and the cotton was burned, not on its 
line, but on the line of the Missouri Pacific Railway Com-
pany ; that the court made no allusion to any of these matters 
as going to establish the absence of negligence and liability on 
the part of the Memphis and Little Rock Railroad Company; 
that the court threatened the jury with its displeasure and the 
setting aside of the verdict if the jury should bring in a ver-
dict for the defendant on that issue; and that this action of 
the court was erroneous.

But the mere fact of the dwelling by the court with em-
phasis upon facts which seemed to it of controlling impor-
tance, and expressing its opinion as to the bearing of those 
facts on the question of negligence, is immaterial, if the court 
left the issue to the jury. In the charge, just before the pas-
sage complained .of, the court, in referring to the question of 
the liability of the Memphis and Little Rock Railroad Company 
for the destruction of the cotton, had said to the jury: “It is 
for you to determine whether this railroad company was not 
guilty of negligence, and was notjat fault in leaving this cot-
ton m an exposed condition after it issued bills of lading 
therefor; ” and in the clause of the charge objected to, the 
court expressly states that it leaves the question of negligence 
to the jury.

On this subject, this court said, in Vicksburg dec. Railroad 
v. Putnam, 118 U. S. 545, 553: “In the courts of the United 
States, as in those of England, from which our practice was 
derived, the judge, in submitting a case to a jury, may, at his 
discretion, whenever he thinks it necessary to assist them in 
arriving at a just conclusion, comment upon the evidence, call 
their attention to parts of it which he thinks important and 
express his opinion upon the facts ; and the expression of such 
au opinion when no rule of law is incorrectly stated, and all 
niatters of fact are ultimately submitted to the determination 
°f the jury, cannot be reviewed on writ of error.” See, also, 
Nudd v. Burrows, 91 U. S. 426; Indianapolis dec. Railroad

Horst, 93 U. S. 291; St. Louis dec. Railway v. Vickers, 
122 U. S. 360.

vol . cxxxm—27
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(4) In the course of the trial the plaintiff offered evidence 
tending to prove that the contracts and custom of business 
stated in the bill of exceptions were well known to shippers 
and to the defendant when the policy sued on was issued, it 
having been stated to the agents of the defendant by an officer 
of the plaintiff, when the policy was applied for, that it was 
intended to cover the interests of the plaintiff and of the rail-
road companies. The defendant objected to the admission of 
the evidence, but the objection was overruled, and the defend-
ant excepted ; and this is alleged as error.

In this connection it is urged that the complaint does not 
allege any such knowledge on the part of the defendant, or 
any intention on its part to issue its policy for the benefit of 
the railroad companies. The case of Hough v. Peoples Fire 
Ins. Co., 36 Maryland, 398, is cited in support of this assign-
ment of error. But we think the evidence was admissible. In 
the Hough case the policy covered the merchandise insured, 
“ their own, or held by them in trust, or in which they have 
ah interest or liability.” Parol evidence was held to be incom-
petent which was offered to ghow that the policy did not cover 
merchandise which was their own. The evidence would have 
contradicted the plain terms of the policy. In the present case, 
the evidence offered was admissible under the ruling in Home 
Ins. Co. n . Balt. Warehouse Co., 93 U. S. 527, 542. In that 
case the court says : “ It is no exception to the rule ” (govern-
ing the admission of parol evidence) “ that, when a policy is 
taken out expressly ‘ for or on account of the owner ’ of the 
subject insured, or ‘ on account of whomsoever it may concern, 
evidence beyond the policy is received to show who are the 
owners or who were intended to be insured thereby. In such 
cases, the words of the policy fail to designate the real party 
to the contract, and, therefore, unless resort is had to extrinsic 
evidence, there is no contract at all.” See, also, Finney v. 
Bedford Ins. Co., 8 Met. 348 ; Fire Ins. Asso. v. Merchants 
& Miners' Trans. Co., 66 Maryland, 339 ; Snow n . Carr, 61 
Alabama, 363.

Having issued the policy with notice that it was intended o 
cover the interest of the railroad companies, the defendant is
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estopped from asserting that the policy was intended to protect 
only the legal owners of the cotton.

(5) It is alleged, also, that the court erred in sustaining the 
demurrer of the plaintiff to paragraph 7 of the defendant’s 
answer, which alleged that at the time of the loss 2172 bales 
of the cotton alleged to have been burned were covered by 
marine policies theretofore issued to the respective owners of 
the cotton, and therefore, under the terms of the policy in thi« 
suit, such cotton was not covered by it. It is alleged, also, as 
error, that the court, at the trial, rejected, on the objection of 
the plaintiff and under the exception of the defendant, evidence 
offered by the latter tending to prove that that number of bales 
of the cotton covered by the bills of lading, and alleged to have 
been burned, were, at the time of the fire, covered by marine 
policies of insurance theretofore issued to the respective owners 
of such cotton, residing in various portions of the United States 
and in England.

It is to be said, in reply, that paragraph 7 of the answer does 
not show that the marine policies were on the same interest as 
that covered by the fire policy. This element is necessary, 
because otherwise the policy sued on would be of no practical 
force. As soon as the consignees of the cotton were advised by 
telegraph of its shipment, they would take out marine policies 
to cover their own risk ; and thus the fire insurance companies 
would obtain the premiums of insurance from the railroad com-
panies, and immediately avoid all risk, because of the taking 
out of the marine policies. North British Ins. Co. n . London, 
Liverpool & Clobe Ins. Co., 5 Ch. D. 569. The question of 
the legal effect of the contribution clause of the policy, before 
recited, is not presented by the record.

The objection alleged at the trial to the introduction of evi-
dence as to the marine policies was made on the ground that 
it Was immaterial and irrelevant, and that the insured knew 
nothing of those policies and had no interest in them. This 
Was the objection which was sustained ; and the allegation of 
paragraph 7 of the answer was, that the marine policies had 
been issued to the respective owners of the cotton. It did not 
appear that either the insurer or the insured had any previous
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knowledge of the existence of the marine policies, nor did it 
appear whether they were issued before or after the date of 
the fire policy. The issuing of the marine policies, in order to 
hâve any effect in this case, must amount to double insurance. 
In no other view can the defendant have any interest in the 
question of marine insurance. Double insurance exists only 
in the case of risks upon the same interest in property and in 
iRvor of the same person. North British Ins. Co. y. London, 
Liverpool <& Globe Ins. Co., 5 Ch. D. 569 ; Lowell Mfg. Co. 
n . Safeguard Fire Ins. Co., 88 N. Y. 591 ; Phillips on Insur-
ance, § 359; Wood on Fire Ins. 1st ed. § 352. Ko reason 
can exist for a distinction between the construction of a pro-
vision avoiding a policy in case of marine insurance and in 
case of further or additional fire insurance. In the latter case 
the provision is always construed as relating only to additional 
insurance upon the same interest and effected by the same 
person or in his interest. •

The contention of the defendant is, that its policy is avoided 
by the taking out of a marine policy by the owner of the cot-
ton, without the knowledge or participation of the plaintiff or 
of the railroad companies, whether the marine insurance was 
effected before or after the fire insurance in favor of the rail-
way companies, and although the fire insurance policy was 
taken to protect the independent interests of the railroad com-
panies. We cannot admit the soundness of this view. The 
cases cited where a policy is avoided by the carrying on of a 
prohibited business, or the storing of a prohibited article, 
without the knowledge or consent of the insured owner of a 
building, are placed upon the ground that the possession of 
the tenant or occupant of a building is the possession of its 
owner, and that the contracts which he makes as to the use of 
the insured premises are in the nature of warranties, and relate 
to matters over which he has legitimate control. It cannot 
be contended successfully that the condition in question here 
was intended by the plaintiff to subject the policy to forfeiture 
if any person who had a remote and independent insurable 
interest should take out a policy of marine insurance to pi10' 
tect that interest, the plaintiff having no privity with such
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person. As was said in Grandin v. Rochester Germa/n Ins. 
Go., 107 Penn. St. 26, 37: “We are not to suppose that condi-
tions involving forfeitures are introduced into policies by 
insurance companies, which are purely arbitrary and without 
reason, merely as a trap to the assured or as a means of escape 
for the company in case of loss. When, therefore, a general 
condition has no application to a particular policy ; where the 
reason which alone gives it force is out of the case, the condi-
tion itself drops out with it.” See, also, Hoffman n . ¿Etna 
Ins. Co., 32 N. Y. 405.

The offer of evidence by the defendant at the trial, in regard 
to the marine insurance, was by its terms an offer to prove 
the mere fact of marine insurance, in support of the defence 
set up in paragraph 7 of the answer; and the claim on the 
part of the defendant that the evidence was proper to support 
the further defence set up in the answer, as to the amount of 
the proportionate liability of the defendant, is not tenable. The 
offer was to prove merely the fact of marine insurance, and 
not to prove its amount. It was an offer in bar of liability, 
and not an offer applicable to a reduction of the verdict. No 
suggestion of the latter object was made in the offer, and the 
evidence, if admitted as offered, could have no bearing upon 
the question as to how much the proportionate liability of the 
defendant would be reduced by virtue of the marine policies. 
The only specific offer to prove the terms of any marine pol-
icy, and the extent of the insurance under it, was made in the 
form of an offer of the deposition of one Phillips and the tes-
timony of one Bowen, both of which were excluded on proper 
grounds, and complaint is made only of the exclusion of the 
deposition of Phillips.

(6) It is assigned for error that the court erred in striking 
out the testimony in the deposition of Phillips, the clerk of Balli 
Bros., who were claiming pay from the Memphis and Little 
Rock Railroad Company for 158 bales of cotton, to the effect 
that that cotton was covered by marine policies taken out by 
Balli Bros. The policies of insurance mentioned in the testi-
mony in the deposition were not attached to it. The testi-
mony was objected to by the plaintiff as incompetent because
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it was an attempt to prove by parol the contents of written 
instruments; it was stricken out by the court, and the defend-
ant excepted.

The ruling of the court was manifestly correct. There 
was no proof that the policies referred to were in Liverpool, 
for all that the witness Bowen said was that he was informed 
they were there; and as to the copy which Phillips refused to 
attach to his deposition, all the evidence in regard to its iden-
tity is that Phillips said to the witness Bowen that such copy 
was a copy of the marine policy which had been issued on the 
cotton. This was, all of it, only hearsay evidence.

(7) The court was requested by the defendant to instruct 
the jury as follows : “As this action is brought solely on be-
half of the railroad companies on account of liability incurred 
through carelessness of the agents and servants of the com-
panies, no cause of action accrued against the defendant until 
the actual payment by said companies of damages on account 
of the alleged fire, and the recovery cannot be greater than 
the value, on November 14,1887, at Little Rock, of the cotton 
so burned and paid for — nor greater than the sum paid by 
the railroad companies — that is, if they have paid more than 
the value of the cotton they cannot recover the excess from 
the defendant; if they have paid less than the value, they can 
recover only to the extent of the payment.” The court re-
fused to give that instruction, and defendant excepted. This 
is alleged as error. It is urged that the Memphis and Little 
Rock Railroad Company has never paid any damages, and 
that the Missouri Pacific Railway Company had not paid any 
when this suit was commenced; and it is contended that no 
cause of action accrues, in a case of that kind, until payment 
of the damages by the railroad companies is made.

But, as a bailee, under a policy taken out to cover property, 
his own or held by him in trust or on commission, may enforce 
the contract of insurance to the full value of the property de-
stroyed, holding the proceeds primarily for his own benefit 
and the balance for that of his bailor, the right of action of 
the plaintiff accrued on the occurring of the loss. The case 
cited by the defendant, Cin., Hamilton & Dalton Railroad
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v. Spratt, 2 Duvall, 4, does not apply to the present case. 
That was a suit brought by a consignee of goods against a 
carrier, where the carrier was entitled, under a bill of lading 
given by it to the consignee, to insurance obtained by the con-
signee ; and it was held that the. consignee could not be com-
pelled to proceed upon the policy of insurance before enforc-
ing his claim against the carrier, even where it appeared that 
the insurer had agreed to pay its loss under the policy, and 
although it was alleged that the suit was prosecuted for the 
benefit of the insurer. But here the plaintiff is the assured. 
The insurance included the protection Of the railroad com-
panies. The premium was paid. The insured property was 
destroyed by fire. The condition of the liability of the insurer 
was complete, and its liability had fully accrued. The only 
question for litigation was whether the railroad companies 
were protected by the insurance. The defendant is called 
upon to perform only its agreement to pay the insurance 
money in case of the destruction of the cotton by fire. Its 
liability is not dependent upon the question whether the lia-
bility of the railroad companies has been discharged; nor is 
the plaintiff’s right of action contingent upon the payment by 
the railroad companies of the value of the cotton burned, but 
it is contingent only upon the destruction of the cotton by fire 
under circumstances which impose a liability upon the railroad 
companies.

We see no error in the record, and the judgment is
Affirmed.

MILLS v. DOW’S ADMINISTRATOR.

erro r  to  the  cir cuit  court  of  the  unit ed  sta tes  for  the  
DISTRICT OF MASSACHUSETTS.

No. 151. Submitted December 9, 1889. — Decided March 3, 1890.

here the subject matter of a contract relates to the construction of a rail-
road in Massachusetts, and the defendant resides there, and the contract 
was made there, and a suit on the contract is brought there, the law of
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Massachusetts is to govern in expounding and enforcing the contract, 
and in determining the rule of damages for a breach of it.

Where a contract states that the purchasing price of its subject matter is 
$15,000, and that that sum has been “this day advanced and paid” 
therefor, it is competent for the vendor, in a suit by him on the con-
tract, to show that only $10,000. was paid, with a view to recover the 
remaining $5000.

The language of the contract is ambiguous and does not show actual prior 
or simultaneous payment.

Evidence of a promise by the defendant, as a part of the consideration of 
the contract, to pay certain debts mentioned in it which the plaintiff 
owed is admissible; and the refusal of the defendant to pay those debts 
on demand was a breach of the contract.

An agreement to “.assume” a prior contract, and to save the plaintiff harm-
less from “ all liability” by reason of certain other contracts, is broken 
by a failure to pay the parties to whom the plaintiff was liable, and it is 
not necessary to a breach that the plaintiff should show that he had first 
paid those parties.

The agreement is not merely one to indemnify the plaintiff from damage 
arising out of his liability, but is an agreement to assume his contracts 
and to discharge him from his liability.

Such agreement was a personal one on the part of the defendant.

On  the 23d of October, 1878, the following instrument in 
writing was executed by Stephen C. Mills on the one part, 
and Stephen Dow and Nathan P: Pratt on the other:

“ Whereas Stephen C. Mills of Stark, in the State of Maine, 
is the contractor for the building of the Boston and Mystic 
Valley Railroad Company’s railroad bed, bridges, etc., etc.; 
and whereas the said railroad company has agreed to purchase 
and cause to be cancelled the said contract, but said company 
has found it inconvenient or impossible to pay me the agreed 
price for such purchase; and whereas Stephen Dow of Wo-
burn and Nathan P. Pratt of Reading have agreed to pur-
chase of me the said contract in the interest of said railroad 
company and for the said company’s benefit and profit, and 
to receive of me an assignment of said contract in trust for 
said company—that is to say, as collateral security for pay-
ment to them by said company of the sum of fifteen thousand 
dollars, the purchasing price, and interest thereon at the rate 
of six per centum per annum, for such time as the same shall 
remain unpaid, which said sum of fifteen thousand dollars the
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said Dow and Pratt have this day advanced and paid to said 
Mills for said contract and all sums that may hereafter become 
due thereunder; and whereas the said Mills has sublet some 
of the work, as per contracts marked 4 B,’ 4 C,’ ‘ D,’ 4 E ’ and 
hereto annexed, with Hall and Burgess, J. M. Ellis and Sav-
age and McCabe; and whereas the said Dow and Pratt assume 
said contract in their capacities aforesaid; and whereas by 
the terms of said contract 4 A ’ ten per cent of the monthly 
estimate is retained in the hands of the company; the said 
Dow and Pratt as aforesaid accept the assignment of said con-
tract, with the understanding and agreement that they will 
and shall well and truly save harmless the said Mills from any 
and all liability by reason of said contracts, the ten per cent 
reserved, and any claim by reason of said Ellis, Hall and Bur-
gess and Savage and McCabe agreements before mentioned: 
Now, know all men that I, Stephen C. Mills of Stark, in the 
State of Maine, the person named in the contract hereto an-
nexed, marked 4 A,’ in consideration of fifteen thousand dol-
lars to me paid by Stephen Dow, of Woburn, in the county 
of Middlesex and Commonwealth of Massachusetts, and Na-
than P. Pratt of Reading, in said county of Middlesex, in 
their capacity aforesaid, have assigned and do hereby assign, 
sell, convey and set over to the said Dow and Pratt as afore-
said, and their assigns, all my interest in the within and before- 
mentioned contract marked 4 A,’ and every clause, article, or 
thing therein contained, and I do hereby constitute and ap-
point them, the said Dow and Pratt, trustees as aforesaid, my 
attorney or attorneys, in my name, but to their own use as 
aforesaid, to take all legal means which may [be] proper for 
the complete recovery and enjoyment of the assigned prem-
ises, with power of substitution. In witness whereof I have 
hereunto set my hand and seal this twenty-third (23) day of 
October, a .d . 1878.

44 S. C. Mill s  & Co. r ,
44 Stephen  C. Mills . • S,J

“ Signed, sealed and delivered in the presence of —
44 Henry  B. Nottage .
44 P. Webs te r  Loche .
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“We the said Stephen Dow and Nathan P. Pratt, hereby 
accept the above assignment and the conditions preceding the 
same for the purposes aforesaid.

“ Witness: “ Stephen  Dow .
“P. Webste r  Loghe . “ Nathan  P. Pratt .”

The contract of Mills with the Boston and Mystic Valley 
Railroad Company, to build and equip the road of that com-
pany from Somerville to Wilmington, was made on the 4th 
of May, 1878. On the 6th of May, 1878, the plaintiff, under 
the name of S. C. Mills & Co., made a sub-contract with H. 
C. Hall and J. H. Burgess, being the Hall and Burgess named 
in the instrument of October 23, 1878, to grade the road-bed 
of the railroad from Wilmington to Somerville. The road 
had not been completed on the 23d of October, 1878. Dow 
and Pratt were stockholders and directors in the company. 
Of the $15,000 mentioned in the instrument of October 23, 
1878, they paid to Mills only $10,000. They did not pay any 
part of $11,048.08, which was due to Hall and Burgess for 
work done under their contract, partly before and partly after 
the instrument of October 23, 1878, was executed. Mills 
brought 'this suit against Dow and Pratt, in the Circuit Court 
of the United States for the District of Massachusetts, to re-
cover those sums. Issue was joined by Dow. Pratt did not 
appear and was defaulted. At the trial before a jury the court 
directed a verdict for the defendant Dow, and a judgment 
accordingly was entered, to review whi^h the plaintiff brought 
this writ of error. Since the writ was brought, Dow has died, 
and his administrator has been substituted as defendant in 
error in his stead.

Dow was president of the railroad company, and as such 
executed the contract between the company and Mills for the 
construction and equipment of the road. The sub-contractors 
named in the instrument of October 23, 1878, continued work 
on the road under their contracts up to the middle of Decem-
ber, 1878, and furnished the labor and materials set forth in 
the declaration and in the accounts annexed thereto, so tha 
there was a balance exceeding $6000 due from Mills to Hall
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and Burgess, partly for work done prior to October 23, 1878, 
and partly for work done subsequently to that date. Dow was 
informed of the amount so due to the sub-contractors, and 
that the same had never been paid.

The bill of exceptions, after stating the foregoing facts, set 
forth that the plaintiff offered to show by Hall, for the pur-
pose of proving an independent oral contract based on an 
alleged liability of Dow as stockholder, that Dow repeatedly 
promised Hall, in 1879 and subsequently, that he would pay 
the amount claimed to be due to Hall and Burgess, but the 
court refused to admit the evidence at that stage of the case, 
on the ground that there was no evidence of a consideration 
for the promise, and that the liability, and the fact that Dow 
was a stockholder, must first be shown ; that the plaintiff 
offered to show, by his own evidence, that the consideration 
of the instrument of October 23, 1878, was the payment of 
$15,000 ; that the defendants promised to pay him that sum as 
such consideration and had paid only $10,000 of it, the plain-
tiff claiming that, by the terms of the instrument, the defend-
ants were bound to pay the whole of such consideration, and 
that, on proof that thè consideration was $15,000, and was 
partially unpaid, he would be entitled to recover; that the 
court ruled that the inquiry was irrelevant, on the pleadings 
and proofs as they then stood ; that the plaintiff offered 
further to show that, as a part of the consideration of the 
instrument, the defendants promised to pay the debts the 
plaintiff owed to Hall and others named in the instrument ; 
and that the court refused to admit the evidence.

The bill of exceptions stated, also, that there was evidence 
tending to show that the defendants were stockholders and 
directors of the company, and Dow was its president, from 
May I* 1878, to June 1, 1879 ; that Hall had authority from 
tee plaintiff to collect from the defendants the amounts due 
te the sub-contractors ; that Dow, at the request of the plain- 
bff, paid to one or more of the sub-contractors, subsequently to 

ctober 23, 1878, the amount due them for work done on the 
r°ad and had also paid to the plaintiff the amount -of a judg- 
^ent recovered against the latter by Savage and McCabe, in
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a suit brought by them subsequently to October 23, 1878, for 
work done by them under their sub-contract, which amount 
the plaintiff never paid to Savage and McCabe, and no claim 
was made for it in this suit; that, before this suit was brought, 
the sub-contractors demanded their pay from the plaintiff, 
showing him a statement of their account, and also made a 
demand on the defendants, and the plaintiff made a like de-
mand on them; that as between the plaintiff and the sub-con- 
tractors, there was no dispute as to the amount due; that the 
company voted to stop the work of construction on the road 
about the middle of December, 1878, and never resumed the 
work of construction after that date; that Hall and Burgess 
did not complete their contract within the time stipulated in 
it, for the reason, among others, that the company did not 
meet its payments and never secured the right of way for the 
portion not constructed by it; and that no evidence was intro-
duced by the plaintiff that he had paid any portion of the 
sums due the sub-contractors named in the instrument of Oc-
tober 23, 1878. The plaintiff having closed his case, the 
defendant Dow contended that the plaintiff could not recover 
without first showing some actual payment or injury other 
than his liability to Hall and Burgess, so due and made known 
to the defendants; and that the same had' not been paid. The 
court ruled that there Was no competent evidence to sustain the 
plaintiff’s case, and directed a verdict for the defendant Dow.

The bill of exceptions further stated that the plaintiff duly 
excepted at the trial to such rulings, refusals to rule, and 
direction of the court.

Mr. George S. Hale and Mr. A. G. Stanchfield, for plaintiff 
in error, cited: Middlesex Co. v. Osgood, 4 Gray, 447; Young 
Baincock, 7 C. B. 309; Cox v. United States, 6 Pet. 172; Consequa 
v. Willing’s Heirs, Pet. C. C. 225 ; Galvin n . Thompson, 13 
Maine, 367; Paige v. Sherman, 6 Gray, 511; Wilkinson y. 
Scott, 17 Mass. 249; Carr n . Dooley, 119 Mass. 294; Schil 
linger V. McCann, 6 Greenl. 364; Beach v. Packard, 10 Ver-
mont, 96; & C. 33 Am. Dec. 185; Shepard v. little, 14 Johns. 
210; M’ Crea v. Purmort, 16 Wend. 460; S. C. 30 Am. Dec. 103,
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Pritchard v. Brown, 4 N. H. 397; Ä C. 17 Am. Dec. 431;. 
Belden v. Seymour, 8 Connecticut, 304; Ä C. 21 Am. Dec. 661; 
Watson v. Blaine, 12 S. & R. 131; & C. 14 Am. Dec. 669; 
Gully v. Grubbs, 1 J. J. Marsh. 387; Goldshede v. Swan, 1 
Exch. 154; Hubon v. Parle, 116 Mass. 541; Aldrich v. Ames, 
9 Gray, 76; Clark v. Deshon, 12 Cush. 589; Braman v. Dowse, 
12 Cush. 227; Carr v. Roberts, 5 B. '& Ad. 78; Stout v. Folger, 
34 Iowa, 71; Lathrop v. Atwood, 21 Connecticut, 117; Locke v. 
Homer, 131 Mass. 93; Stewart v. Clark, 11 Met. 384; Preble v. 
Baldwin, 6 Cush. 549; Smith v. Pond, 11 Gray, 234; Paper Stock 
Disinfecting Co. v. Boston Disinfecting Co., 147 Mass. 318; Gil-
bert v. Wimam, 1 Comstock (1N. Y.) 550; S. C. 49 Am. Dec. 359; 
Calvo v. Davies, 8 Hun, 222; Warwick v. Richardson, 10 M. & 
W. 284; Hodgson n . Wood, 2 Hurl. & Colt. 649; Portv. Jackson, 
17 Johns. 239, cited in Wicker v. Hoppock, 6 Wall. 94; Wood 
v. Wade, 2 Starkie, 167; Greenleaf v. Birth, 9 Pet. 292; Schu-
chardt v. Allens, 1 Wall. 359; Hickman v. Jones, 9 Wall. 197; 
Fa/rnum v. Da/cidson, 3 Cush. 232; United States v. Tillotson, 
12 Wheat. 180; Gibbons v. Farwell, 63 Michigan, 344; Doane v.
Lockwood, 115 Illinois, 490; Jones v. Vanzandt, 2 McLean, 
596; Battis v. McCord, 70 Iowa, 46.

Hr. Stillman B. Allen and Mr. Montressor T. Allen for 
defendant in error.

I. Under a general denial in the answer the plaintiff must 
prove each material allegation in the declaration. Rodman v. 
Guilford, 112 Mass. 405. There is nothing admitted by the 
answer except the making of said agreement. The questions 
concerning the admissibility of evidence arise solely upon the 
allegations contained in the plaintiff’s declaration. What the 
plaintiff is estopped from proving, the defendant need not 
plead specially.

II. By the evidence offered the plaintiff endeavored to ex-
tend and enlarge the provisions of a written contract under 
the guise of proving by parol its consideration. It is perfectly 
well settled that a grantor is not absolutely bound by the con-
sideration or the acknowledgment of its payment expressed 
111 deed, because the consideration is known to be arbitrary,
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and a receipt is always open to explanation; and this acknowl-
edgment, although under seal, is nothing more than a receipt, 
for the seal gives it no additional solemnity. Wilkinson v. 
Scott, 17 Mass. 249; Howe v. Walker, 4 Gray, 318.

In Flynn v. Bourneuf, 143 Mass. 277, Holmes, J., assert's 
that the authority of Howe v. Walker, ubi supra, is unshaken, 
and distinguishes it from Carr v. Dooley, 119 Mass. 294, Preble 
v. Baldwin, 6 Cush. 549, and similar cases.

III. The recital that the $15,000 has been paid is an estoppel 
upon the plaintiff to deny that fact on the faith of which the 
assignment was accepted, and so far as concerns the plaintiff 
this estoppel is in an instrument under his seal. Leddy v. 
Barney, 139 Mass. 394; Southeastern Railway Co. v. Wharton, 
6 H. & N. 520; Horton v. Westminster Improvement Corners, 
7 Exch. 780; Ducy v. Gray, 61 N. H. 151; Mann v. Williams, 
143 Mass. 394; Hudson v. Greenwele Seminary, 113 Illinois, 
618; Lainson v. Tremere, 1 Ad. & El. 792; Baker v. Nachtrieh, 
19 How. 126; Shoe de Leather Bank v. Dix, 123 Mass. 148.

So far as the defendants are bound by implication arising 
from the acceptance of a deed poll, (if the writing be so con 
strued,) it is only binding upon them as trustees and not in 
their individual capacity. And so far as they are bound by 
their written acceptance, the form of the same limits their 
liability to their capacity as trustees, notwithstanding their 
naked signatures. The following cases are cited to the points 
that the writing is the only evidence of the intent of the 
parties, and that on the whole writing there is no personal 
liability. Goodenough v. Tha/yer, 132 Mass. 152; Tucker Mfy- 
Co. v. Fairbanks, 98 Mass. 101; Carpenter n . Farnsworth, 106 
Mass. 561; Terry v. Brightman, 132 Mass. 318; Ellis 
Pulsifer, 4 Allen, 165; Cutler v. Ashland, 121 Mass. 588; 
Cook n . Gra/y, 133 Mass. 106; Blanchard v. Blackstone, 102 
Mass. 343; Whitford v. Laidler, 94 N. Y. 145.

Ma. Just ice  Blatchfo rd , after stating the case as above, 
delivered the opinion of the court.

The plaintiff alleges as error (1) the refusal of the court to 
admit the evidence offered as to the consideration of $15,w .
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as to the promise to pay the balance of it, and as to the'prom- 
ise to pay the debts due to Hall and Burgess; (2) the ruling 
that the plaintiff could not recover without showing some 
actual payment or injury, other than his liability to Hall 
and Burgess so due and made known to the defendants; (3) 
the ruling that there was no competent evidence to sustain 
the plaintiff’s case; and (4) the withdrawal of the case from 
the jury and the direction of a verdict for the defendant Dow.

As the subject matter of the instrument of October 23, 
1878, was in Massachusetts, and the defendant Dow was a 
resident there, and the contract was made there, and the suit 
was brought there, the law of that State is to govern in ex-
pounding and enforcing the contract and in determining the 
rule of damages for a breach of it.

It is contended by the defendant that the instrument con-
tains an admission of the receipt of the entire $15,000; and 
the question on this branch of the case is whether the plaintiff 
is precluded from showing the true state of facts. It is well 
settled in Massachusetts, that a recital in a deed, acknowledg-
ing payment of the consideration stated, is only prima facie 
proof, and is subject to be controlled or rebutted by other 
evidence. Paige v. Sherman, 6 Gray, 511, 513; Wilkinson n . 
Scott, 17 Mass. 249; Carr v. Dooley, 119 Mass. 294, 296.

Independently of this, the expression in the instrument 
which is claimed to be an acknowledgment of the receipt of 
the $15,000, namely, “ which said sum of fifteen thousand dol-
lars the said Dow and Pratt have this day advanced and paid 
to said Mills,” is ambiguous, and does not show actual prior or 
simultaneous payment. Goldshede n . Swan, 1 Exch. 154.

So, too, the evidence of a promise by the defendants, as a 
part of the consideration of the instrument, to pay the debts 
which the plaintiff owed to Hall and others named in it, was 
admissible; and the refusal of the defendants to pay those debts 
°n demand was a breach of their contract. Clark v. Deshon, 
12 Cush. 589, 591.

The issue being whether the consideration had been paid 
and whether the obligation of the defendants was broken, it 
was competent for the plaintiff to show by parol that, after
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Hall and Burgess had finished their work under their sub-
contract, they stated their account to the plaintiff and 
demanded payment from him; that he notified the defendants 
and made demand on them; and that they neglected to pay. 
Such demand, and a neglect on their part to pay, tended to 
support the case of the plaintiff.

The balance due by the plaintiff to Hall and Burgess was 
$11,048.08, with interest from January 1, 1879; and that was 
the amount of the liability of the plaintiff to them under his 
contract with them. The agreement of the defendants, in the 
instrument of October 23, 1878, is that they assume the 
contract between the plaintiff and the company, and that 
they will well and truly save the plaintiff harmless from any 
and all liability by reason of his contracts with Hall and Bur-
gess, Ellis and Savage and McCabe, “the ten per cent re-
served,” and any claim by reason of such contracts.

The agreement to assume the contract, in connection with 
the further agreement to save the plaintiff harmless from 
liability, was broken by a failure to pay the parties to whom 
the plaintiff was liable, and it was not necessary to a breach 
that the plaintiff should show that he had first paid those 
parties. Braman n . Dowse, 12 Cush. 227; Locke v. Homer, 
131 Mass. 93; Drury v. Tremont Improvement Co., 13 Allen, 
168, 171; Stewart v. Clark, 11 Met. 384; Preble v. Baldwin, 
6 Cush. 549; Smith v. Pond, 11 Gray, 234; Paper Stock Co. 
v. Boston Disinfecting Co., 147 Mass. 318.

By the instrument in question, the defendants took the 
place of the plaintiff, and became, after the instrument was 
executed, principals in the work of constructing the railroad; 
and their acceptance of the assignment and the conditions 
preceding it included the sub-contracts and what was due and 
to become due upon them. The contract is not merely one to 
indemnify the plaintiff from damage arising out of his liability, 
but is an agreement to assume his contracts and to discharge 
him from his liability. Gilbert n . Niman, 1 Comstock, 550, 
Noble v. Arnold, 23 Ohio St. 264, 271; Carr v. Boberts, 5 
B. & Ad. 78; Chase n . Hinman, 8 Wend. 452; Rock-
feller v. Donnelly, 8 Cowen, 623; Randall v. Roper, 21 Law
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J. N. S. Q. B. 266; Warwick v. Richardson, 10 M. & W. 
284; Port v. Jackson, 17 Johns. 239; Wicker v. Hoppock, 6 
Wall. 94; Lathrop v. Atwood, 21 Conn. 117, 125.

The case is not open to the objection that the plaintiff 
endeavored to extend and enlarge by parol the provisions of a 
written instrument under the guise of proving its considera-
tion; and the cases on that subject do not apply.

Although the instrument in question states that the defend-
ants have agreed to receive from the plaintiff an assignment 
of the plaintiff’s contract with the railroad company “ in trust 
for said company; ” that the defendants “ assume said con-
tract in their capacities aforesaid; ” that they have paid the 
$15,000 “in their capacity aforesaid,” and the assignment is 
made to them “ as aforesaid ; ” and that the plaintiff appoints 
them, “ trustees as aforesaid,” his attorneys; and although 
they “ as aforesaid accept the assignment,” their agreement to 
save the plaintiff harmless from any and all liability by reason 
of the contracts named is an absolute personal agreement on 
their part.

The judgment is reversed, and the case is remanded to the 
Circuit Court with a di/rection to award a new trial.

ARMSTRONG v. AMERICAN EXCHANGE NATIONAL
BANK OF CHICAGO.

SAME v. SAME.
appeals  from  the  circuit  cour t  of  the  united  sta tes  for  the  

SOUTHERN DISTRICT OF OHIO.

Nos. 1110,1111. Submitted January 13, 1890. — Decided March 3, 1890.

June 14, 1887, the Fidelity National Bank of Cincinnati drew a draft for 
$100,000 on the Chemical National Bank of New York City, payable to 
the order of the American Exchange National Bank of Chicago, and put 
it into the hands of one W., who delivered it for value to K. & Co. They 
endorsed it for deposit to their account in the Chicago Bank, which 
credited its amount to them and paid their checks against it. It was not 
paid: Held, that the draft was a foreign bill of exchange; that W. did 
not act as the agent of the Cincinnati Bank; and that in a suit by the Chi- 

vol . cxxxm—28
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cago Bank against the receiver of the Cincinnati Bank, which had failed, 
to recover the amount of the draft, the Chicago Bank was a bona fide 
holder and owner of*it for value, and want of consideration could not be 
shown by the receiver.

The fact that the draft was payable to the order of the plaintiff was not 
notice to it that W. was not its purchaser or remitter; and the Cincinnati 
Bank had represented to the plaintiff that W. was a bona fide holder of 
the draft, for his use in making good trades of his with K. & Co.

An instrument signed by the Cincinnati Bank, dated June 14,1887, addressed 
to the Chicago Bank, stating that W. & Co. had deposited $200,000 to 
the credit of the latter bank, for the use of K. & Co., was put by the 
former bank into the hands of W. & Co., who delivered it to K. & Co., 
who deposited it with the Chicago Bank, which gave credit for its amount 
to K. & Co. as cash, and paid with a part of it an overdraft of K. & Co. 
and honored their checks against the rest of it. In a suit by the Chicago 
Bank against the said receiver to recover the $200,000: Held, that the 
instrument was in its legal character a certificate of deposit; that the 
plaintiff was an innocent purchaser of it, for value; that, as the Cincin-
nati Bank had represented to the plaintiff that it had received from W. & 
Co. consideration for the paper, it was estopped from setting up the 
falsity of such representation; that the plaintiff did not take the paper 
under such circumstances as would put a man of ordinary prudence on 
inquiry; and that there was nothing to lead the plaintiff to suspect that 
the money represented by the paper was that of the Cincinnati Bank.

A defence set up to the suit on the certificate of deposit was, that H. (the 
vice-president of the Cincinnati Bank)-, its assistant cashier, and W., 
of W. & Co., conspired to defraud that bank by using its funds in specu-
lating in wheat in Chicago, through K. & Co., so as to make a “ corner” 
in wheat: Held, that rumors on the board of trade and in the public press 
that H. was the real principal for whom W. was acting, could not affect 
the plaintiff; and that the plaintiff could not refuse to honor the checks 
of K. & Co. against the deposit, on the ground that K. & Co. intended to 
use the money to pay antecedent losses in the gambling wheat transac-
tions.

The statute of Illinois, 1 Starr & Curtis, Stat. 1885, pp. 791, 792, §§ 130,131, 
and the case of Pearce v. Foote, 113 Illinois, 228, do not apply to the 
present case.

Where losses have been made in an illegal transaction, a person who lends 
money to the loser, with which to pay the debt, can recover the loan, no 
withstanding his knowledge of the fact that the money was to be so use •

An obligation will be enforced, though indirectly connected with an 
transaction, if it is supported by an independent consideration, so 
the plaintiff does not require the aid of the illegal transaction to ma 
out his case.

It does not appear that the plaintiff had knowledge or notice that the p^^ 
in suit was delivered to it to be used through it by K. & Co. in connec
with an attempt to corner the market.
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Where a dividend was declared by the receiver in October, 1887, the plain-
tiff is entitled to interest on the amount of his dividend from the time it 
was declared.

In  equity . Decree in favor of the complainant. The de-
fendant appealed. The case is stated in the opinion.

Mr. John IF. Herron, for appellant, cited: White v. Knox, 
111 U. S. 784 ; Vorce v. Rosenberry, 12 Nebraska, 448 ; Chari-
ton Plough Co. v. Da/oidson, 16 Nebraska, 374 ; Aldrich v. 
Stockwell, 9 Allen, 45; Kyle v. Thompson, 11 Ohio St. 616; 
Tisen v. Hanford, 31 Ohio St. 193; Weber v. Orton, 91 
Missouri, 677; Trust Co. v. National Bank, 101 U. S. 68; 
Pollard n . Vinton, 105 U. S. 7; Farmers' and Mechanics? 
Bank v. Butchers' Bank, 16 Ni Y. 125; S. C. 69 Am. Dec. 
678; Baxendale v. Bennett, 3 Q. B. D. 525; Stewart v. La/nsing, 
104 U. S. 505 ; Marion County v. Clark, 94 IT. S. 278; Pearce 
v. Foote, 113 Illinois, 228; Coffman v. Young, 20 Ill. App. 76; 
Raymond v. Leavitt, 46 Michigan, 447 ; Brown n . Tarkington, 
3 Wall. 377; Chapin v. Dake, 57 Illinois, 295; Third Nat. Bank 
v. Harrison, 3 McCrary, 316; Cunningham n . Third Nat. Bank 
of Augusta, 71 Georgia, 400 ; Dresser n . Missouri As Iowa Con-
struction Co., 93 U. S. 92; Williams v. Smith, 2 Hill, 301; 
White v. Knox, 111 U. S. 784; Bank of Bethel v. Pahquioque 
Bank, 14 Wall. 383; Chemical Bank v. Bailey, 12 Blatchford, 
480.

Mr. C. B. Matthews and Mr. W. H. Swift, tor appellee, cited: 
Munroe v. Bordier, 8 C. B. 861; Watson v. Russell, 3 B. & S. 
34; South Boston Iron Co. v. Brown, 63 Maine, 139; Glascock 
v. Rand, 14 Missouri, 550; Horn n . Fuller, 6 New Hamp-
shire, 511; St. Louis A San Francisco Railway Co. v. Johnston, 
23 Blatchford, 489; S. C. 27 Fed. Rep. 243 ; Bank of Circle- 
vdle v. Ba/nk of Monroe, 33 Fed. Rep. 408; In re Bank of 
Madison, 5 Bissell, 515 ; Cla/rk n . Merchants1 Ba/nk, 2 Com-
stock, 380; In re FrgnUi/n Ba/nk, 1 Paige, 249; S. C. 19 Am. 
Dec. 413; Platt v. Beebe, 57 N. Y. 339 ; Metropolita/n Ba/nk 
v* Loyd, 90 N. Y. 530; Bank of the Republic v. Milla/rd, 10 Wall, 
152; Brooks v. Bigelow, 142 Mass. 6; Commercial Ba/nk v. Mil-
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ler, 77 Alabama, 168 ; Flannery v. Coates, 80 Missouri, 444; In 
re Carew1 s Estate, 31 Beavan, 39; Ex parte Richdale, 19 Ch. D. 
409; Hudson Canal Co. v. Pennsylvania Coal Co., 8 Wall. 
276; Long v. Straus, 107 Indiana, 94; Miller v. Austen, 13 
How. 218 ; Curtis v. Leavitt, 15 N. Y. 9; Leavitt v. Palmer, 
3 Comst. 19 ; Ä C. 51 Am. Dec. 333; Barrnes v. Ontario Bank, 
19 N. Y. 152 ; Bank of Peru v. Farnsworth, 18 Illinois, 563; 
Laughlin v. Marshall, 19 Illinois, 390; Hunt v. Divine, 37 
Illinois, 137; White v. Franklin Bank, 22 Pick. 181; Hart v. 
Life Association, 54 Alabama, 495 ; Kilgore v. Bulkley, 14 
Connecticut, 362 ; Lindsey n . McClellamd, 18 Wisconsin, 481; 
Ä C. 86 Am. Dec. 786; Bank of Chillicothe n . Dodge, 8 Barb. 
233; Poorman v. Mills, 35 California, 118; Ä C. 95 Am. Dec. 
90; Hazelton v. Union Bank, 32 Wisconsin, 34; Trip v. Cor- 
tenius, 36 Michigan, 494; Bean v. Briggs, 1 Iowa, 488; S. 0. 
63 Am. Dec. 464; Howe v. Harkness, 11 Ohio St. 449; S. C. 
78 Am. Dec. 312; Cummings v. Gassett, 19 Vermont, 308; 
Hussey v. Winslow, 59 Maine, 170 ; Fleming v. Burge, 6 
Alabama, 373; Blood v. Northrup, 1 Kansas, 28; Nelson v. 
First Nat. Bk. of Chicago, 48 Illinois, 36; S. C. 95 Am. 
Dec. 510; Grissler v. Powers, 81 N. Y. 57; Armstrong 1. 
Tyler, 11 Wheat. 258 ; McBlair v. Gibbes, 17 How. 232; 
Ki/nsman v. Parkhurst, 18 How. 289; Brooks v. Ma/rtin, 2 
Wall. 70 ; Railroad Co. n . Dv/ra/nt, 95 U. S. 576.

Mr . Just ice  Blatc hford  delivered the opinion of the court.

These are appeals by David Armstrong, receiver of the 
Fidelity National Bank of Cincinnati, Ohio, from decrees ren-
dered against him by the Circuit Court of the United States 
for the Southern District of Ohio, in two suits in equity, 
brought against him in that court by the American Exchange 
National Bank of Chicago, Illinois. The first case will be 
referred to as No. 1110, and the second case as No 1111.

No. 1110 was commenced on the 5th of November, 1887, 
by a petition, which was demurred to by the defendant. The 
demurrer was overruled, the defendant answered the petition, 
and there was a replication to the answer. Then, by leave o
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the court, a bill in equity was filed in place of the petition. 
The bill sets forth the following facts : The plaintiff is a corpo-
ration under the laws of the United States, doing a general bank-
ing business in Chicago, Illinois. The defendant is the receiver 
of the Fidelity National Bank of Cincinnati, Ohio, a corpora-
tion created under the laws of the United States, which did a 
general banking business in Cincinnati, Ohio. On the 15th 
of June, 1887, the plaintiff became the owner and holder of a 
draft drawn by the Fidelity Bank on the Chemical National 
Bank of the city of New York, a copy of which, with all 
credits and endorsements thereon, is as follows:

“ The Fidelity National Bank.
“1100,000.00. Cinci nnati , June 14, 1887. No. 16,412.

“ Pay to the order of American Exch’ge Nat. B’k, Chicago, 
one hundred thousand dollars.

“ Benj . E. Hopki ns , 
“As. Cas. Cashier.

“To the Chemical National Bank, New York City.”

Endorsed: “ Without recourse. A. L. Dewar, cashier. Dep. 
acct. C. J. Kershaw & Co. C. J. Kershaw & Co. Pay Ameri-
can Exchange Nat. Bank, New York, account of American 
Exchange Nat. Bank of Chicago, 15 June, 1887. A. L. De-
war, cash.”

At the time the draft was drawn, Benjamin E. Hopkins was 
the assistant cashier of the Fidelity Bank, and by its authority 
the signature, “Benjamin. E. Hopkins, As. Cas.,” was used 
for the signature of that bank. Within a reasonable time 
after the plaintiff became the owner of the draft, to wit, on 
June 17, 1887, it was presented to the drawee for payment, 
which was refused. It was protested for non-payment, and 
notice of the demand, refusal, and protest was forthwith given 
to the Fidelity Bank; and thereupon that bank became liable 
to the plaintiff in the sum of $100,000, with interest from 
June 17, 1887. After the draft was drawn and the plaintiff 
nad become its owner, the Fidelity Bank, without the knowl-
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edge of the plaintiff, ordered the drawee not to pay the draft; 
and the drawee, in refusing to pay it, was acting in accordance 
with such instructions. On the 27th of June, 1887, the 
Comptroller of the Currency of the United States, acting 
under the statute, appointed the defendant receiver of the 
Fidelity Bank. On the 12th of July, 1887, a decree was 
rendered by the Circuit Court of the United States for the 
Western Division of the Southern District of Ohio, in a pro-
ceeding instituted by such Comptroller against the Fidelity 
Bank, adjudging that its franchises' had been forfeited and 
declaring it to be dissolved. In September, 1887, the claim of 
the plaintiff was presented to the receiver in due form, but 
he rejected it.

The prayer of the bill is for a decree that such claim for 
$100,000, with interest from June 17, 1887, to June 27, 1887, 
is a valid claim against the estate in the hands of the defend-
ant as receiver, and that he be directed to satisfy it by paying 
dividends upon it from the assets of the Fidelity Bank; and 
for general relief.

The defendant answered the petition, and, after the bill was 
filed, it was ordered that such answer stand for an answer to 
the bill, and that the replication which had been filed to it 
stand also.

The defence set up in the answer is that the plaintiff is not 
the owner of the draft; that it was signed by Hopkins, and 
came into the possession of the plaintiff, without any consid-
eration paid for it by the plaintiff to the Fidelity Bank; and 
that that bank never received any consideration from any 
person for it, and is not indebted to the plaintiff on account 
of it.

It was admitted of record that the draft was presented to 
the drawee within the reasonable time allowed by law, that 
payment was refused, that it was protested for non-payment 
and that notice of demand, refusal, and protest was given in 
due time to the Fidelity Bank; and also that the defendant, 
on October 31, 1887, declared, and has paid, a dividend of 2 
per cent on all claims against the Fidelity Bank and t e 
receiver, approved or adjudicated as valid claims.



ARMSTRONG v. AMERICAN EXCHANGE BANK. 439 

Opinion of the Court.

Besides cases Nos. 1110 and 1111, a third suit was brought, 
and testimony was taken in all three of them at the same 
time. It was stipulated of record that all depositions taken 
or to be taken in any one of the three cases might be read 
by either party in all of them.

After a hearing on pleadings and proofs, a decree was 
entered on the 3d of December, 1888, in No. 1110, setting 
forth that, on the 15th of June, 1887, the plaintiff became 
and had ever since been the owner of the draft in question; 
that it was duly presented to the drawee and payment refused, 
and the Fidelity Bank had due notice; that the claim was 
duly presented to the receiver and rejected; that it is a just 
and valid claim, and should have been allowed by him; that 
the plaintiff is a bona fide holder of the draft for a valuable 
consideration before maturity, without notice of any want of 
consideration, free from all equities or defences whatsoever; 
and directing the defendant to allow the claim as one for 
the full amount of $100,000 against the assets in his hands 
as receiver, to satisfy it by paying such dividends as had 
been made theretofore and as should be made thereafter 
from the assets of the Fidelity Bank in due course of ad-
ministration, and to pay the dividend of 25 per cent already 
declared October 31, 1887, with interest from that date until 
the date of payment, and also the costs of the suit. From 
that decree the defendant has appealed.

No. 1111 was commenced by a petition filed on the 5 th of 
November, 1887, which was demurred to and the demurrer 
was overruled. The defendant then answered the petition, a 
replication was filed to the answer, and then leave was granted 
to the plaintiff to file a bill in equity instead of the petition. 
That bill sets forth as.follows, in addition to the same formal 
matters set forth in the bill in No. 1110: On the 14th of June, 
1887, the Fidelity Bank issued a certificate of deposit, or letter 
of advice, addressed to the plaintiff, of which the following is 
a copy;
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“ Briggs Swift, president; E. L. Harper, vice-president; Ammi 
Baldwin, cashier; Benj. E. Hopkins, ass’t cashier.

“U. S. depository. The Fidelity National Bank. Capital, 
$2,000,000.00; surplus, $400,000.00.

“ Cincinnati , June 14ZA, 1887.
“ The American Exchange National Bank, Chicago, Illinois.

“ Gentlemen: Messrs. Wilshire, Eckert & Co. have deposited 
two hundred thousand ($200,000.00) dollars to your credit for 
the use of C. J. Kershaw & Co.

“ Respectfully yours,
Benj . E. Hopkins , As . Cas."

At the time this certificate of deposit was issued, Benjamin E. 
Hopkins was the assistant cashier of the Fidelity Bank, and 
his signature, “ Benj. E. Hopkins, As. Cas.,” was used as the 
signature of that bank. The certificate was delivered by it to 
the plaintiff on the 15th of June, 1887, and the plaintiff has 
owned it ever since. On the faith thereof, the plaintiff, at the 
request of said C. J. Kershaw & Co., on said 15th of June, 
paid to said C. J. Kershaw & Co., and upon their orders, the 
full amount of $200,000, and by means thereof became entitled 
to recover from the Fidelity Bank the full amount of the cer-
tificate. On June 18, 1887, the plaintiff presented the certifi-
cate to the Fidelity Bank, at its banking office in Cincinnati, 
and demanded payment thereof, which was refused. The 
plaintiff became indebted to the Fidelity Bank in the sum of 
$1302.77, for a balance on general account. After deducting 
such balance, there was due from the latter to the plaintiff, at 
the time of such demand, $198,697.23, which amount is still 
due, with interest from June 18, 1887. In September, 1887, 
that claim was presented to the defendant for allowance, but 
he rejected it.

The prayer of the bill is for a decree that the claim, amount-
ing to $198,697.23, with interest from June 18, 1887, to June 
27, 1887, is a valid claim against the assets in the hands of the 
defendant as receiver, and that he be directed to satisfy it by 
paying dividends upon it from the assets of the Fidelity Ban 
in due course of administration.
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The answer to the petition and the replication thereto were 
ordered to stand in respect to the bill, and like stipulations 
were made as in case No. 1110.

The defence set up in the answer is as follows: One Joseph 
Wilshire was a member of the firm of Wilshire, Eckert & Co. 
E. L. Harper, Benjamin E. Hopkins (the assistant cashier of 
the Fidelity Bank) and Wilshire conspired to defraud the 
Fidelity Bank. Harper, Hopkins and Wilshire, with other 
persons, were, at and before the 14th of June, 1887, engaged 
in what is called “ a deal ” in wheat, which is speculating in 
wheat, in Chicago, by buying very large amounts of wheat 
on paying a margin or. percentage of the purchase price, and 
entering into contracts for future delivery to them of wheat in 
large quantities, upon which contracts they were advancing 
and paying a margin or part of the price of the wheat. The 
object of the speculation and purchase under the contracts was 
to enable said parties to own and control all the wheat then in 
Chicago or to arrive within the time of the performance of the 
contracts, and thereby to create what is called a “ corner ” in 
the market; that is to say, by contracting for the purchase and 
delivery of more wheat than exists and can by any possibility 
be delivered, to create a.fictitious value or price therefor, effect 
an advance in the market price of wheat in Chicago, and real-
ize a profit thereon to Harper, Hopkins and Wilshire, and such 
other persons as might be engaged with them in the specula-
tion. Harper, Hopkins and Wilshire conspired together un-
lawfully to abstract from the Fidelity Bank its money and to 
embezzle its funds in the possession or control of Harper and 
Hopkins as its officers, and, by drawing bills of exchange and 
other evidences of indebtedness in the name of the bank, to use 
its credit and resources for their own benefit, not in the prose-
cution of its legitimate business, but in the purchase of wheat 
in Chicago and contracts for the future delivery of wheat, in 
the prosecution of said unlawful speculation. The letter of 
advice addressed to the plaintiff, set forth in the bill, was signed 
by Hopkins and delivered by Harper to Wilshire, in the execu- 
tion of the scheme to abstract the funds of the bank and un-
lawfully use its credit in the speculation in wheat, and for no
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other purpose. Wilshire, Eckert & Co. did not deposit any 
part of the $200,000 mentioned in the letter of advice, in the 
Fidelity Bank, to the credit of the plaintiff, for the use therein 
expressed. The letter was unlawfully and fraudulently ad-
dressed to the plaintiff, when in fact no money had been depos-
ited by any person to the credit of the plaintiff with the 
Fidelity Bank, and in the execution of said scheme. At the 
time of the alleged delivery of the letter of advice to the 
plaintiff, it had notice that Harper, Hopkins and Wilshire 
were engaged in said speculation, and were using the credit 
and funds of the Fidelity Bank unlawfully for such purpose, 
and that the letter of advice was written and signed for such 
purpose, and delivered to Wilshire and by him to the plaintiff, 
to be used by and through the plaintiff, and by C. J. Kershaw 
& Co., who were, and to the plaintiff were well known to be, 
brokers, in the purchase of wheat for the account of Wilshire 
and his confederates, and had full knowledge that the pur-
chases were in the execution of an unlawful combination to 
control the market for wheat and thereby enhance the value 
thereof in Chicago. The terms of the agreement between 
Wilshire, representing the firm of Wilshire, Eckert & Co., and 
his confederates, and the circumstances connected therewith, 
were such that the plaintiff was put upon inquiry, and could 
not and did not ^onafide make advances to C. J. Kershaw & 
Co., nor become entitled to receive from the Fidelity Bank any 
part of the amount of such advances, and, if made by the 
plaintiff, they were not made in the regular course of business, 
but in bad faith and with such notice. The Fidelity Bank did 
not become indebted to the plaintiff in any amount, and the 
claim is not a valid one and ought not to be allowed.

On the 3d of December, 1888, after a hearing on pleadings 
and proofs, a decree was made setting forth that, on the 15th 
of June, 1887, the plaintiff became the owner of the certificate 
of deposit or letter of advice set out in the bill; that, on the 
faith thereof, and without notice of the matters set forth id  
the answer, the plaintiff, on the 15th of June, 1887, advance 
to C. J. Kershaw & Co. the full amount of $200,000, and y 
reason thereof then became entitled to recover from the Fi e
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ity Bank the full amount of the certificate; that, on the 18th 
of June, 1887, the plaintiff presented the certificate to the 
Fidelity Bank and demanded payment thereof, which was re-
fused ; that, after the Fidelity Bank became indebted to the 
plaintiff in said sum of $200,000, the plaintiff became indebted 
to the Fidelity Bank, in the sum of $1302.77, being a balance 
due on general account; that, after deducting such balance, 
there was due from the Fidelity Bank, at the time of such de-
mand, $198,697.23; that the claim therefor was presented to 
the defendant and rejected; and that the plaintiff is a bona fide 
holder of the certificate, for valuable consideration, without 
notice of any want of consideration, and free from any equities 
or defences whatsoever. The decree adjudges that the claim 
is a valid claim for $198,697.23 against the assets in the hands 
of the defendant as receiver, and directs him to satisfy the 
same by paying thereon such dividends as had been made there-
tofore, and should be made thereafter, from the assets of the 
Fidelity Bank, in due course of administration, and to pay the 
dividend of 25 per cent already declared, October 31, 1887, 
with interest from that date until the time of payment, and 
also the costs of the proceeding. From this decree the defend-
ant has appealed.

Case No. 1110 will be first considered. The receiver contends 
that the draft is not a valid claim against the funds in his 
hands; that there was no endorsement of it by the plaintiff, 
which was the payee, to a bona fide holder; that the draft came 
into the possession of the plaintiff without any consideration 
being paid therefor by it to the Fidelity Bank, and that bank 
never received any consideration from any person for it; and 
that the plaintiff does not occupy the position of an endorsee 
of it for value.

The facts in evidence, as we understand them, are these: The 
draft numbered 16,412 was, deposited with the plaintiff by one 
of its regular customers, C. J. Kershaw & Co., on June 15,1887, 
and was endorsed by the plaintiff’s cashier and by that firm for 
deposit, thus: “ Dep. ‘ acct. C. J. Kershaw & Co. C. J. Ker-
shaw & Co.” This draft was endorsed over on the same day 
by the plaintiff to the American Exchange National Bank of
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New York, for collection for account of the plaintiff, and was 
duly presented to the drawee on the 17th of June, 1887. Pay-
ment was refused, the draft was duly protested and returned 
to the plaintiff, and notice of protest was duly given to the 
drawer. Another draft for $100,000, numbered 16,413, and not 
involved in either of the suits Nos. 1110 and 1111, was drawn 
by the Fidelity Bank on the Chemical National Bank of New 
York City to the order of C. J. Kershaw & Co., and was en-
dorsed and deposited with the plaintiff by that firm on June 
15, 1887. It also was sent forward, payment was refused, it 
was protested, and notice was given to the drawer. A claim 
for its amount having been rejected by the receiver, a suit was 
brought on it by the plaintiff against the receiver, and a decree 
was rendered in favor of the plaintiff for its full amount. The 
third suit was No. 1111.

The plaintiff and the Fidelity Bank were corresponding 
banks, and made collections for each other. The copartnership 
of C. J. Kershaw & Co. was composed of Charles J. Kershaw 
and Hamilton Dewar, as general partners, and Charles B. 
Eggleston, as special partner. It was engaged in the grain 
commission business on the board of trade in Chicago, and 
kept its sole bank account with the plaintiff. In March, 1887, 
and before that time, it began to purchase wheat on orders 
from Wilshire, Eckert & Co., who were commission merchants 
in Cincinnati; and it was buying wheat also for J. W. Hoyt, 
another commission merchant in Cincinnati. It did not know 
the principals for whom Wilshire, Eckert & Co. and Hoyt were 
acting, and did not know until the 30th of May that they were 
acting for the same principal. It was the custom of Wilshire, 
Eckert & Co. to transfer money to Kershaw & Co., for such 
purchases, by advising the latter that a certain sum had been 
deposited in bank in Cincinnati to their credit, and Kershaw & 
Co. then drew a draft against such deposit, and deposited the 
draft to their own credit with the plaintiff. Kershaw & Co. 
selected the Fidelity Bank as the bank in which they wished 
the funds to be deposited. After the two banks became cor-
respondents, money was transmitted also by certificates of de-
posit, substantially like the one in No. 1111; and, prior to the
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15th of June, 1887, the Fidelity Bank had issued and sent to 
the plaintiff four such certificates, on printed forms, reading as 
follows — the written portions being in italics:

“The Fidelity National Bank.
“ Cincin nati , April 28th, 1887.

“A. L. Dewar, Esq., Cashier American Exchg. Nat., 
Chicago, Ills.

“Dear Sir: We credit your account twenty-five thousand 
dollars, received from Wilshire, Eckert de Co., for the use of 
0. J. Kershaw de Co.

" Respectfully yours,
“$25,000t. , Ammi Baldwin, Cashier.”

[On the margin:] “ Letter of advice.”
[Written across the face:] “ Same telegraphed this dateD

“ The Fidelity National Bank.
“ Cinci nnati , 28th, 1887.

“ A. L. Dewar, Esq., Cashier American Ex. Natl. Bk., 
Chicago, Ills.

“Dear Sir: We credit your account one hundred and three 
thousand dollars, received from C. J. Kershaw de Co., $50,000 
wired, $53,000 wired, for the use of C. J. Kershaw de Co.

“ Respectfully yours,
“$103,000,005 E. L. Harper, V. P”

[On the margin:] “ Letter of advice.”

“ The Fidelity National Bank.
“ Cinci nnati , ^4/>r^7 29th, 1887.

“ A. L. Dewar, Esq., Cashier American Exchg. Nat. Bk., 
Chicago, Ills.

“Dear Sir: We credit your account twenty-five thousand 
dollars, received from Wilshire, Eckert do Co., for the. use of 
C J. Kershaw db Co.

“ Respectfully yours,
1 $85,000. Ammi Baldwin, Cashier.”
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[On the margin:] “ Letter of advice.”
[Written across the face:] “ Same telegraphed you this date, 

under our special telegraphic code.”

“ The Fidelity National Bank.
“ Cinci nnati , April 30th, 1887.

“ A. L. Dewar, Esq., Cashier, Chicago, Ills.
“Dear Sir: We credit your account one hundred thousand 

dollars, received from Wilshi/re, Echert de Co., for the use of 
C. J. Kershaw Ac Co.

“ Respectfully yours,
“ $100,000. Ammi Baldwin, Cashier.”

[On the margin:] “ Letter of advice.”
[Written across the face :] “ Same telegraphed you this date.”

These certificates were issued for five different deposits made 
with the Fidelity Bank to the credit of the plaintiff, for the use 
of Kershaw & Co. The Fidelity Bank sent to the plaintiff a 
telegram announcing each of such deposits, the telegrams being 
as follows:

“ Cincinnati , O., 28.
“ To Anin Ex. Nat. Bic.

“ Wilshire, Eckert & Co. deposit with us for your credit, use 
C. J. Kershaw & Co., twenty-five thousand dollars.

“ Fidelit y  N. Bank .”

«4—28.
“ To American Ex. Nat. Bank.

“ Kershaw & Co. have placed to your credit fifty thousand 
dollars. Fide lit y  Nation al  Bank .’

“ Cincinnati , O., 28.
“ To American Ex. Nat. Bank.

“Kershaw & Co. have placed to your credit fifty-tnree 
thousand additional. Fideli ty  Nat . Bank .
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“Cinci nnati , O., 29.
“ To Am. Ex. Nat. Bk.

“ Wilshire, Eckert & Co. deposit to your credit for the use 
of C. J. Kershaw & Co., $25,000. Fideli ty  N. Bank .”

“Cinc inn ati , O., 30.
“ To American Exchange Natl. Bank, Chicago.

“ Wilshire, Eckert & Co., deposit to your credit for the use 
of C. J. Kershaw & Co., $100,000. Fideli ty  Natl . Bank .”

On the 2d of May, 1887, the Fidelity Bank sent another 
telegram to the plaintiff, announcing that Wilshire, Eckert & 
Co. had deposited with it, to the credit of the plaintiff, for 
account of Kershaw & Co., $100,000.

The Fidelity Bank, therefore, had advised the plaintiff, 
prior to June 15, 1887, that it had received six different 
deposits to the credit of the plaintiff for the use of Kershaw 
& Co., amounting in the aggregate to $353,000, and that four 
of those deposits, amounting to $250,000, had been made by 
Wilshire, Eckert & Co. It was the custom of. the plaintiff, on 
receiving such certificates of deposit, to place the amount of 
the same to the credit of Kershaw & Co., and allow them to 
check against the same as deposits of money; and the four 
certificates were all paid by the Fidelity Bank. It was also 
the custom of the plaintiff to place to the credit of Kershaw 
& Co., as cash, any drafts which they drew on Cincinnati and 
deposited with it.

On the 13th of June, 1887, Wilshire was in Chicago, and 
promised Kershaw & Co., that he would deposit on the next 
day $200,000 for their use, in the Fidelity Bank. Wilshire 
returned to Cincinnati that night, and on June 14th Kershaw 
& Co., in anticipation of that deposit, left their draft for 
$200,000 with the plaintiff, asking the latter to find out by 
telegram if the deposit had been made, and if so, to forward 
the draft for collection. The plaintiff telegraphed to the 
Fidelity Bank, on June 14, as follows: “Has two hundred 
thousand been placed with you for C. J. K. & Co. ? ” The
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Fidelity Bank on the same day replied: “Not yet made,” and 
the draft was not sent forward. In consequence of this prom-
ise of Wilshire, and the previous course of dealing between the 
two banks, the- plaintiff was prepared to receive, on the 
morning of June 15, as hereafter mentioned, the certificate of 
deposit for $200,000.

The state of the account of Kershaw & Co. with the plain-
tiff, on the morning of June 14, 1887, was this: They owed 
the plaintiff $380,378.37 overdraft and $280,000 in notes; 
against which the plaintiff held as collateral security 692,688 
bushels of wheat, 5000 bushels of corn, and certain wheat 
then being loaded for shipment. The total value of such 
collateral, on the morning of that day, was $736,000, and the 
total indebtedness of Kershaw & Co. to the plaintiff was 
$660,378.37. During that day there was a panic in wheat, 
and the price fell from 92 cents to 74f cents a bushel. The 
security of the plaintiff fell in value at a corresponding rate, 
and at 1 o’clock in the afternoon was worth only $544,894. 
Kershaw & Co. then owed the plaintiff $525,477.01, namely, 
$280,000 in notes and $245,477.01 overdraft. Thereupon the 
plaintiff stopped paying the checks of Kershaw & Co., the 
amount of the checks refused being about $60,000.

The state of the account between the Fidelity Bank and 
the plaintiff on the 14th of June, 1887, was as follows: The 
former owed the latter a balance of something over $100,000, 
consisting in part of a draft drawn on the former by Wilshire, 
Eckert & Co., to the order of Kershaw Co., on the 13th of 
June, and deposited by Kershaw & Co. with the plaintiff on 
that day. The plaintiff, in accordance with its custom, had 
treated such draft as a cash item, and had paid the checks 
of Kershaw & Co. against it, on the 14th. On the night of 
the 13th, that draft had been sent by the plaintiff to the 
Fidelity Bank for payment, and on the 14th the latter tele-
graphed the plaintiff that it was paid. Payment was made 
by placing the amount to the credit of the plaintiff on the 
books of the Fidelity Bank. On the same day (June 14) the 
plaintiff telegraphed to the Fidelity Bank, “remit at once 
hundred thousand, clearing-house currency or gold; ” in
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sponse to which it received, on the morning of the 15th, 
$50,000 in currency by express, and a draft for $50,000, drawn 
by the Fidelity Bank on the Chemical National Bank of New 
York, which was duly- paid by the drawee. At the close of 
business on the 14th of June, the plaintiff had security enough 
to make itself whole as respected Kershaw & Co., and it had 
called upon the Fidelity Bank for substantially the whole 
balance of account due from that bank, and the same had been 
sent on. The plaintiff had, therefore, no inducement to take 
any unusual risk, in regard to the transactions now to be 
stated.

Just after the plaintiff had closed its bank for business on 
the 14th of June, it received the following telegram:

“Cinci nnati , O., 6/14, 1887.
“ Am. Ex. Nat. Bank;

“Joseph Wilshire will be at your bank to-morrow morning 
with six hundred thousand dollars to make his trade with 
Kershaw and others good if they are protected until he arrives.

“Fidelit y  Nat . Bank .”

The cashier of the plaintiff sent for Kershaw & Co., showed 
them this telegram, and told them that, while the plaintiff 
wanted to do everything in its power to assist them, it could 
not agree to protect them in any manner. Kershaw & Co. 
replied in substance that if Wilshire came from Cincinnati 
that night, he would arrive about 8 o’clock the next morning, 
and that they needed no protection for the time before his 
arrival. Kershaw & Co. then suggested and dictated the fol-
lowing telegram, which was sent by the cashier of the plain-
tiff:

“ Chicago , 14 June, 1887.
‘ Fidelity National Bank, Cincinnati, Ohio:

1 If Wilshire is here to-morrow morning with six hundred 
thousand currency the deal will be safe. Answer quick.

“ Am . Exch . Nat . Bank .”
vol . cxxxni— 29
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The same night, two telegrams were received by the plain-
tiff, which read as follows:

“ Cincinnati , Ohio, June 14, 1887.
“ American Exchange Natl. Bank :

“ Wilshire will be there on the morning train.
“Fidelity  Natl . Bank .”

“Cincinnati , Ohio, 6/14,1887.
“ American Exchange National Bank, Chicago:

“Have already wired you that he will be there with six 
hundred thousand in the morning.

“Fidelity  Nat . Bank .”

Kershaw & Co. were also advised by telegram from Cincin-
nati the same afternoon that $600,000 would be sent to Chicago 
that night.

Wilshire arrived in Chicago on the morning of June 15, and 
went to the plaintiff’s bank, where he had an interview with 
Kershaw, Dewar and Eggleston, all the members of the firm 
of Kershaw & Co. Kershaw and Dewar figured up how 
much money they needed, and estimated that they needed 
$68,000 to settle up trades through the clearing-house of the 
board of trade, $90,000 to deposit for additional margins, 
and $60,000 to make good the checks which the plaintiff had 
refused to pay the day before, making a total of $218,000. 
The cashier of the plaintiff took down those figures at the 
time. Wilshire went out and shortly afterwards returned 
with an envelope from which he took four drafts, (one of 
which was the draft in suit in No. 1110,) and the certificate of 
deposit in suit in No. 1111. Each of the four drafts was for 
the sum of $100,000, dated June 14, 1887, and drawn by the 
Fidelity Bank on the Chemical National Bank of New York. 
One was payable to the order of Wilshire, Eckert & Co., one 
to the order of J. W. Wilshire, (not sued on,) one to the order 
of C. J. Kershaw & Co., and the other (in suit in No. 1116) to 
the order of the plaintiff. The four drafts and the certificate 
of deposit made up the sum of $600,000.
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The two instruments involved in suits Nos. 1110 and 1111 
were taken by Wilshire from the envelope and delivered by 
him to Kershaw & Co. The plaintiff took them on deposit 
from Kershaw & Co., and placed the amounts of them to the 
credit of the latter, in accordance with the usual course of 
business, together with another of the drafts, for the sum of 
$100,000. Kershaw & Co. thus received $400;000 of the paper, 
Irwin, Green & Co. receiving the remainder, $200,000. The 
evidence shows that the two drafts and the certificate of 
deposit were taken by the cashier of the plaintiff on its behalf, 
and placed to the credit of Kershaw & Co. by the plaintiff, 
without any agreement or arrangement on the part of the 
plaintiff, except to credit them to Kershaw & Co. as cash.

Before the plaintiff received this $400,000, the account of 
Kershaw & Co. with it was overdrawn $245,477.01, as before 
stated. On receiving the deposit the plaintiff placed to the 
credit of Kershaw & Co., as cash, in a single item, $399,200, 
the full amount of the deposit less $800 charged for ex-
change. This was according to the usual course of business 
between the plaintiff and Kershaw & Co., and according to 
the understanding of the parties at the time. This deposit 
cancelled the overdraft of $245,477.01, and left a balance to 
the credit of Kershaw & Co., on the morning of June 15, of 
$153,722.99. As soon as the plaintiff opened its bank on 
that day there was a run upon the account of Kershaw & Co., 
and before 11 o’clock in the morning, the plaintiff had paid or 
certified their checks to the amount of $239,930.78. Mean-
while the plaintiff received on deposit $25,249.40, but this was 
a draft drawn against a shipment of wheat which the plain-
tiff had held as collateral security, and the plaintiff’s condition 
was not bettered thereby. The plaintiff, therefore, in reli-
ance upon such deposit of $399,200, not only cancelled Ker-
shaw & Co.’s overdraft of $245,477.01, but also gave them 
$239,930.78 of fresh money, making a total of $485,407.79. 
Sy crediting the paper as cash, and using it to cancel the 
overdraft, the plaintiff also waived its right to sell for that 
purpose the grain which it held as collateral security. The 
result was that when the plaintiff did sell the grain, after the
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paper of the Fidelity Bank was dishonored, it realized only 
$449,194.88 for the same grain which, when the plaintiff 
stopped paying Kershaw & Co.’s checks on June 14, was 
worth $544,894, being a shrinkage of $95,699.12.

When the plaintiff had paid Kershaw & Co.’s checks to 
the amount of $239,930.78, their account was overdrawn 
$60,958.39;' and when it was found by Kershaw & Co. that 
it would take $200,000 (instead of $68,000) to pay their 
differences in the board of trade clearing-house, the plaintiff 
refused to certify their checks for $200,000, and they therefore 
suspended payment.

The Fidelity Bank placed the amount of the certificate of 
deposit involved in suit Ko. 1111 to the credit of the plaintiff, 
and the latter charged the same on its books to the Fidelity 
Bank, as a cash deposit, and notified the Fidelity Bank that 
it had done so. From the 28th of April, 1887, when the 
Fidelity Bank sent the first certificate of deposit to the plain-
tiff, down to the 15th of June, 1887, the Fidelity Bank had 
represented that Wilshire, Eckert & Co. were depositing funds 
with it, which it was remitting to the plaintiff; and the tele-
grams of June 14, 1887, from the Fidelity Bank, held out 
Wilshire as the owner of the $600,000 which he was to take 
to Chicago to protect the trades. During the six days while 
the Fidelity Bank remained open after the paper in question 
was taken by the plaintiff, the Fidelity Bank made no com-
plaint that the plaintiff had not acted in all the transactions 
in an honest manner, and in accordance with the instructions 
of the Fidelity Bank.

What took place between the officers of the Fidelity Bank and 
Wilshire, which the receiver alleges in his answer amounted 
to a conspiracy to embezzle the funds of that bank, was not 
revealed to the plaintiff until it was disclosed by the evidence 
taken in the suits.

In regard to Ko. 1110 it is contended by the receiver that 
the draft could not take effect until it was delivered to tne 
plaintiff; that such delivery must have been made by the 
Fidelity Bank; that therefore Wilshire was acting for that 
bank in delivering the draft; and that, as between the Fi-
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delity Bank and the plaintiff, want of consideration may be 
shown.

The draft in question was drawn in Ohio, upon a bank in 
New York, and was payable in New York. It was, therefore, 
a foreign bill of exchange. Where there are four parties to 
such a bill, namely, the drawer, the drawee, the payee, and 
the remitter or purchaser, the usual course of business is for 
the drawer to deliver it to the remitter or purchaser, and for 
the latter to deliver it to the payee. In such a course of deal-
ing, the remitter does not act as the agent of the drawer, but 
acts for himself, and in a suit on the bill by the payee against 
the drawer, want of consideration cannot be shown, if the 
payee is a loona fide holder for value. Munroe V. Bordier, 8 
C. B. 862; Watson n . Bussell, 3 B. & S. 34; South Boston 
Iron Co. v. Brown, 63 Maine, 139; Horn v. Fuller, 6 N. H. 
511; Daniel on Neg. Inst. § 178; 1 Parsons on Notes & Bills, 
181, 199.

When Wilshire went to the plaintiff’s bank, on the morn-
ing of June 15, 1887, he came duly accredited by the Fidelity 
Bank as the purchaser of the $600,000 of paper which he 
brought; and he acted as such in delivering the draft in suit 
No. 1110. The fact that the draft was payable to the order 
of the plaintiff was not inconsistent with the representation 
that Wilshire held it as purchaser and remitter. Wilshire 
received value for it from Kershaw & Co., and acted with 
them in getting the draft placed to their credit as cash by the 
plaintiff; so that the plaintiff became the holder of the draft 
for value. Wilshire gave to Kershaw & Co. the $400,000 on 
account of the indebtedness of Wilshire, Eckert & Co. to 
them. As Wilshire delivered the paper to Kershaw & Co. 
with the knowledge of the plaintiff, and with the understand-
ing that the plaintiff was to take it and place it to the credit 
of Kershaw & Co., the past indebtedness of Wilshire, Eckert 
& Co. to Kershaw & Co. was a sufficient consideration to 
give to the plaintiff a good title" to the paper for the use of 
Kershaw & Co.; and it is manifest that the inducement to 
Wilshire to give the paper to Kershaw & Co. was chiefly the 
consideration that the plaintiff would give credit at once to
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Kershaw & Co. for the amount. This credit was given, and 
on the faith of it the plaintiff paid to Kershaw & Co. on 
their checks, $239,930.78. The plaintiff thus became the 
owner of the paper which it received on deposit. Clark n . 
Mercha/nt^ Bank, 2 N. Y. 380; In re Franklin Bank, 1 
Paige, 249 ; Platt v. Beelye, 57 N. Y. 339; Metropolitan Nat. 
Bank v. Loyd, 90 N. Y. 530 ; National Bank v. Millard, 10 
Wall. 152; Brooks v. Bigelow, 142 Mass. 6; Bankv. Miller, 
77 Alabama, 168 ; Ayres v. Farmers' Bank, 79 Missouri, 421; 
Flannery v. Coates, 80 Missouri, 444; Titus v. Mechanics' 
Bank, 6 Vroom (19 N. J. L.) 588; Terhune v. Bank, 7 
Stewart (33 N. J. Eq.) 367; In re Carew's Estate, 31 Beavan, 
39 ; Ex parte Richdale, 19 Ch. D. 409.

We do not think that the fact that the draft was payable to 
the order of the plaintiff was notice to the plaintiff that Wil-
shire was not its purchaser or remitter; or that the manner in 
which the plaintiff acted after taking the draft for deposit 
shows that the plaintiff was not a hona fide holder for value.

The draft for $100,000, in suit No. 1110, and the draft for 
$100,000 to the order of Kershaw '& Co., showed a difference 
in form, whiph was noticed by the assistant cashier of the 
plaintiff, who feared that the Fidelity Bank might claim sub-
sequently that the draft payable to the order of the plaintiff 
was a part of the $200,000 mentioned in the certificate of de-
posit in suit in No. 1111. He therefore sent to the Fidelity 
Bank this telegram:

“Chicago , 15 June, 1887.
“ Fidelity National Bank, Cincinnati, Ohio.

“Your draft on New York, number sixteen four twelve, de-
livered us this morning, is made payable to our order. Why 
was this done, and is the amount charged against us or is it 
intended for use of W., as he may direct ? Answer quick.

“American  Exchange  National  Bank .

This telegram was sent, as the cashier says, “as an extra 
precaution; ” but, without waiting for a reply to it, the plain-
tiff paid the checks of Kershaw & Co. until their account was 
not only exhausted but was overdrawn $60,958.39, when fur-
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ther payment of their checks was stopped. This was two 
hours before any reply by telegram was received from the 
Fidelity Bank. When the reply came, it did not disavow the 
authority of Wilshire to use the draft No. 16,412 as a part of 
the $600,000, the reply being as follows :

• “ Cincinnati , Ohio, June 15, 1887.
“ American Exchange National Bank, Chicago.

“We want number sixteen four twelve to apply on your ac-
count, and have wired parties. Please send all drafts to us 
and order Cincinnati National to deliver one to-day. Party 
that controls special account out of city. Answer.

“ Fide lit y  Nati onal  Bank .”

The inference to be drawn from this telegram was that draft 
No. 16,412 had been given to Wilshire for his use, but that 
since it had been issued something had occurred which made 
the Fidelity Bank desire to withdraw it, if it could obtain the 
consent of the parties in interest, to whom it had wired. The 
telegram from the plaintiff was sufficient to notify the Fidelity 
Bank that Wilshire was using draft No. 16,412 as a part of 
the $600,000; and it gave the Fidelity Bank an opportunity 
to “answer quick” that Wilshire had no right to use that draft 
in that way if such were the fact. There was nothing in the 
reply telegram from the Fidelity Bank, even if it had been 
received in time, to warn the plaintiff not to place that draft 
to the credit of Kershaw & Co., and nothing to discredit Wil-
shire’s title to it. After that, and until the time when the 
Fidelity Bank closed its doors, it made no claim that the draft 
No. 16,412 was not issued in good faith as a part of the 
$600,000, or that the plaintiff had applied it wrongly to the 
credit of Kershaw & Co.

While the plaintiff was paying the checks of Kershaw & Co., 
the two drafts for $100,000 each and the certificate of deposit 
were in the hands of its assistant cashier, on the way to be 
entered upon its books, and while they were in his hands he 
made out the following deposit ticket:
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“Ameri can  Exchange  National  Bank , Chicag o .
“Deposited for account of C. J. Kershaw & Co., June 15, 

1887. Checks and drafts on other towns and cities :
Cincinnati ......................................................... 200^000

“ N. Y...................................................  100,000
*Fidelity............................................................   100,000

400,000 
800

399,200
“ * Credited subject to advice from the Fidelity Nat. that 

draft is for Kershaw account. We have wired for advice.”

This ticket was handed to the teller with the deposit, before 
the note at the bottom was put upon it; but immediately 
afterwards the assistant cashier went back to the teller and 
added the note. This deposit ticket was not made out when 
the deposit was made.

It appears that when the deposit was taken, the cashier of 
the plaintiff made out a deposit ticket showing one item of 
$400,000 deposited by Kershaw & Co., which ticket was 
made out at their request when they handed the deposit to 
the cashier and told him to place it to their credit. That de-
posit ticket did not come to the hands of the assistant cashier, 
and he made out the above deposit ticket ; but there is no 
evidence to show that the latter deposit ticket was ever seen 
or assented to by Kershaw & Co., or by 'Wilshire. It ap-
pears that Kershaw & Co. did not know that the plaintiff 
had not placed the deposit at once to their credit on its books, 
although they did know of the telegram which the plaintiff 
sent to the Fidelity Bank. The above deposit ticket was thus 
made out by the assistant cashier of the plaintiff, for the use 
of the plaintiff, and it did not change in any way the terms 
of the deposit as between the plaintiff and Kershaw & Co., 
being only a private memorandum for the guidance of the 
paying teller. The credit on the books of the plaintiff was 
not made in accordance with the terms of that ticket, the
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credit being in one item, of $399,200, and unconditional, the 
note at the bottom of the ticket not being carried into 
the books of the plaintiff.

These words in the telegram of June 15 from the Fidelity 
Bank, “ Please send all drafts to us, and order Cincinnati Na-
tional to deliver one to-day. Party that controls special ac-
count out of city,” are explained thus: On the 14th of June, 
Irwin, Green & Co. deposited with the plaintiff a draft of 
theirs on the Fidelity Bank for $217,862.50, which the plaintiff 
sent to the Cincinnati National Bank for collection. It wTas 
presented on the 15th of June to the Fidelity Bank, which 
refused to pay it, alleging that the deposit against which the 
draft was drawn had not been made. Irwin, Green & Co., 
however, held a certificate of deposit issued by the Fidelity 
Bank, and their draft was drawn against that deposit. The 
party, Hoyt, who controlled the special deposit was out of 
the city of Cincinnati, but he was in Chicago, and said that 
the draft was all right and ought to be paid. The telegram 
from the Fidelity Bank contained also the request that the 
plaintiff should order the Cincinnati National Bank to turn 
over to the Fidelity Bank, without payment, such draft for 
$217,862.50, and should send directly to the Fidelity Bank all 
drafts upon the latter.

On the 16th of June, four telegrams passed between Wil-
shire and the plaintiff, which show that the plaintiff did not 
suspect that Wilshire had any connection with the Fidelity 
Bank or its officers. The first was as follows :

uy . i “Cinci nnati , Ohio, 6/16, 1887.J- o Am. Ex. Bank: ■ '
“After yesterday’s understanding Kershaw must be pro-

tected to-day. Should this be done, all is well, if not, fear 
trouble to all. Wilshir e .”

The plaintiff replied as follows, under date of June 17th:

rr • ,■ “ Chicag o , June 17, 1887.Cincinnati Ohio:
u Do not admit any understanding, but if you will deposit 

three hundred thousand to the credit of this bank, with the
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First National Bank, Cincinnati, and have' that bank wire to 
their correspondents here by cipher that this has been done, 
and to advise us, and also have Chemical, New York, telegraph 
us through American Exchange National Bank that the drafts 
for two hundred thousand which will be presented by Ameri-
can Exchange National Bank for our account and use of Ker-
shaw will be paid, we will protect Kershaw up to four hundred 
thousand dollars. He claims three hundred thousand will see 
him through.”

On the 16th of June the plaintiff received the following let-
ter from the Fidelity Bank :

“Cinci nnati , June 15, 1887.
“ American Exchange National Bank, Chicago, Illinois: 

“Gentlemen : We charge your account $100,000 New York 
exchange to your order sent you by messenger to-day.

“ Respectfully yours,
“ E. L. Harper , V.

The plaintiff thereupon sent to Wilshire the following tele-
gram, and Wilshire replied by telegram as follows:

“ Wilshire, Cincinnati: June  16, 1887.
“ Fidelity advises us this morning by letter that they have 

charged to our account New York exchange for one hundred 
thousand, payable to our order and left with us by you yester-
day. This must be reversed and Chemical instructed to wire 
us they will pay same. Also Fidelity wire us direct that they 
have reversed the charge, and authorize us to use this item for 
Kershaw. Otherwise you must deposit four hundred thousand 
instead of three hundred thousand in the bank we have 
already designated. Rush.

“ American  Exchange  Natio nal  Bank .

“ Cincinnati , 16.
“ To American Exchange NatU Bank:

“Your telegram received at eleven three. Will go to wor 
at once and arrange matter, but you must see Kershaw throng 
without fail. You should have wired us sooner and word 
have fixed you up as desired. J. W. Wils hire .
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The telegram dated June 17, from the plaintiff to Wilshire, 
shows that the plaintiff was determined to avoid trouble over 
draft No. 16,412, which it had credited to Kershaw & Co., but 
which the Fidelity Bank had charged to the plaintiff.

Wilshire left Chicago during the night of June 15, knowing 
the exact condition of things between Kershaw & Co. and the 
plaintiff. He reported to Harper at Cincinnati the next morn-
ing, and at the very time when he was sending his two. tele-
grams of June 16 to the plaintiff, he and Harper were arrang-
ing further to defraud the plaintiff by stopping payment of 
the drafts which Wilshire took to Chicago. They telegraphed 
the Chemical National Bank not to pay them, and when the 
four drafts were presented it refused to pay them. Harper 
and Hopkins, on the 16th of June, charged draft No. 16,412 to 
the plaintiff on the books of the Fidelity Bank, but they en-
tered it in the transactions of June 15, and changed the foot-
ings of the column in which the entry was made.

In reply to the suggestion that the plaintiff took the draft 
No. 16,412, as collateral security, and therefore was not a bona 
fide holder of it, it is to be said that the plaintiff took the 
deposit as a cash deposit, and that there was no agreement 
with Kershaw & Co. that the deposit should be held only as 
security; because the amount of the deposit was credited as 
cash on the books of the plaintiff, at or about 11 o’clock on the 
morning of June 15, and the plaintiff paid the checks of Ker-
shaw & Co. on the faith of the deposit of the draft.

The conclusion of the whole matter is, that the Fidelity 
Bank represented to the plaintiff that Wilshire was a 'bona fide 
holder of draft No. 16,412, for his use in making good his 
trades with Kershaw & Co.; that the plaintiff, relying on such 
representations, took the draft on deposit from Kershaw & Co., 
placed it to their credit, and paid their checks; and that, 
under those circumstances, the Fidelity Bank was estopped 
from showing that Wilshire was not a bona fide holder of the 
draft, and the receiver stands in no better position than the 
Fidelity Bank.

The decree of the Circuit Court in No. 1110 was, therefore, 
right.
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As to No. 1111, the paper in question was in its legal 
character a certificate of deposit. Hart V. Life Association, 
54 Alabama, 495 ; Long v. Straus, 107 Indiana, 94; Lynch v. 
Goldsmith, 64 Georgia, 42, 50; Howe n . Hartness, 11 Ohio St. 
440; Miller v. Austen, 13 How. 218.

The certificate stated that Wilshire, Eckert & Co. had de-
posited so much money. The Fidelity Bank telegraphed to 
the plaintiff that Wilshire would come with so much money. 
It intended that the plaintiff should take the paper as money. 
The plaintiff did take it as money, and the Fidelity Bank 
entered the paper On its books as being its own check upon 
itself. Wilshire went to the plaintiff on the morning of June 
15 as the purchaser and controller of the certificate in like 
manner as he went as the purchaser and controller of draft 
No. 16,412. At the request of Wilshire, Eckert & Co., the 
Fidelity Bank issued the certificate directly to the plaintiff. 
What has been said before, in relation to the claim of the 
plaintiff as the holder of the draft No. 16,412, applies with 
equal force to its claim as the holder of the certificate. It was 
a purchaser, and an innocent purchaser, for value, of both 
pieces of paper. There is no question of negotiability, because 
the suit is brought by the original payee, and the paper was 
applied by the plaintiff for the use of Kershaw & Co., as 
directed by the certificate.

As soon as the paper was delivered to and accepted by 
the plaintiff, the Fidelity Bank had entered into a contract 
with it to pay $200,000. The suit is for the amount which 
the Fidelity Bank agreed to pay, and not for damage sustained 
by the' plaintiff through the misrepresentation of that bank. 
The plaintiff accepted the contract in good faith, by placing 
$200,000 to the credit of Kershaw & Co.; and it also charged 
$200,000 to the Fidelity Bank, and notified that bank that it 
had done so. The Fidelity Bank #cted on that contract, after 
it was notified of its acceptance by the plaintiff, by placing 
$200,000 to the credit of the plaintiff, and charging that 
amount to Wilshire, Eckert & Co. The plaintiff was not 
required to pay the Fidelity Bank anything upon the contract, 
because the Fidelity Bank represented that Wilshire, Eckert 
& Co. had paid for it.
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The plaintiff was required, if it accepted the contract, to give 
the benefit of it to Kershaw & Co. It did that by at once 
giving Kershaw & Co. credit for $200,000, and that amount 
still stands on its books to the credit of Kershaw & Co. The 
defendant cannot escape the consequences of the contract of 
the Fidelity Bank by saying that the statement of that bank 
that it had received from Wilshire, Eckert & Co. the consider-
ation for the contract was false, because he is estopped from 
setting up for his protection the falsity of that statement after 
the plaintiff had acted upon it. The plaintiff is seeking to 
recover upon a contract, and the receiver is defending by 
setting up the false representation of the Fidelity Bank.

The suggestion is not a sound one that the plaintiff took the 
paper under such circumstances as would put a man of ordi-
nary prudence upon inquiry. The Fidelity Bank, prior to June 
14, 1887, had notified the plaintiff of four deposits made with 
the former by Wilshire’s firm, for the use of Kershaw & Co., 
in April and May, 1887, amounting together to $250,000. For 
each of those deposits the Fidelity Bank had issued paper sim-
ilar to that in suit in No. 1111. The accounts were placed to 
the credit of Kershaw & Co. by the plaintiff, and were paid by 
the Fidelity Bank to the plaintiff in the due course of business. 
Nothing passed between the two banks to indicate that the 
Fidelity Bank knew what Wilshire’s firm was doing with the 
money, until the telegram of June 14, from the Fidelity Bank 
to the plaintiff, was received by the latter. The plaintiff was 
banker for Kershaw & Co., and had that day stopped payment 
of their checks. Kershaw & Co. were the brokers of Wilshire’s 
firm, and had bought a large quantity of wheat for them for 
future delivery, which needed immediate protection by the de-
posit of margins. The Fidelity Bank was the banker in Cin-
cinnati of Wilshire’s firm, and the two banks were regular 
correspondents. It was natural for Wilshire to ask his bank to 
send the telegram to Kershaw & Co.’s bank, and there was noth- 
lng in that to put a prudent institution upon inquiry. It was 
natural that the cashier of the plaintiff should understand that 
the two banks were carrying on the telegraphic correspondence 
solely for the benefit of their respective customers ; and the
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plaintiff was led to expect that Wilshire would arrive the next 
morning with $600,000 of his own money, to use in making 
good his trades with Kershaw and others. There was nothing 
in the telegram to lead the plaintiff to understand that Wil-
shire would be in Chicago with $600,000 of the money of the 
Fidelity Bank, to make good trades of his for that bank. The 
appearance of Wilshire the next morning with $600,000 would 
naturally lead the plaintiff to believe that it was his own 
money, and the same money spoken of in the telegram of the 
day before from the Fidelity Bank.

There was nothing in the paper brought by Wilshire to lead 
the plaintiff to suspect that the money was the money of the 
Fidelity Bank. The paper was all in proper form to be con-
trolled by Wilshire, and to be used by him to protect his 
trades with Kershaw and others. The cashier of the plaintiff 
had suggested by telegram to the Fidelity Bank, on the 14th 
of June, that Wilshire should bring currency. As he brought 
paper, which, if the plaintiff took it, must be treated as money, 
and as the plaintiff had another draft on the Fidelity Bank for 
$217,862.50, deposited by Irwin, Green & Co., which was then 
in Cincinnati for collection, the cashier of the plaintiff, before 
finally taking the paper, asked Wilshire if the Fidelity Bank 
was solvent. This indicated no suspicion of the true state of 
facts, as they were subsequently disclosed, and the question 
was a natural one to be put to a person who was having large 
money transactions with the Fidelity Bank, and who had just 
endorsed its two drafts for $100,000 each. The attorney of 
the plaintiff was at the bank, and before its cashier took the 
paper he told the attorney what Wilshire had said, and that 
everything appeared perfectly straight. He would not have 
taken the paper and paid out nearly $240,000 on the faith of 
it if he had suspected that it was otherwise than the bona fide 
paper of the Fidelity Bank, issued for a like amount of money 
received by that bank.

When the plaintiff learned that the Fidelity Bank had re-
fused to pay the Irwin, Green & Co. draft for $217,862.50, 
and when it had received the telegram of the Fidelity Ban v 
asking that that draft be turned over to it without payment.
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it lost confidence in the solvency of the Fidelity Bank; but 
it still believed Wilshire to be the true principal, and tele-
graphed him to put his money in another bank. Wilshire 
replied by telegram, on June 16: “Will go to work at once 
and arrange matter; but you must see Kershaw through with-
out fail. You should have wired us sooner, and would have 
fixed you up as desired,” thus keeping up the deception.

The rumors on the board of trade and in the public press 
that Harper was the real principal for whom Wilshire was 
acting, cannot affect the plaintiff. There is no evidence that 
any officer of the plaintiff ever heard any rumor connecting 
Harper’s name with the purchases of grain. Even if the 
plaintiff had learned as a fact that Harper was buying wheat 
through Wilshire, that would not have been notice that the 
statement in the certificate of deposit, that Wilshire, Eckert 
& Co. had deposited $200,000, was false; nor would it have 
been notice that Harper was using the funds of the Fidelity 
Bank. The drafts and the certificate of deposit were all of 
them signed by Hopkins, the assistant cashier of the Fidelity 
Bank. Nothing occurred to make the plaintiff suspicious of 
the bona fide character of the paper; and Wilshire, by deliv-
ering the paper, affirmed the statement of the Fidelity Bank 
that his firm had deposited $200,000 to the credit of the 
plaintiff. Wilshire was concerned in concealing the truth. 
He had come for the express purpose of deceiving the plain-
tiff ; and the latter cannot be charged with negligence in not 
asking for information from him. There is no evidence tend-
ing to show that the plaintiff had any suspicion that Harper, 
Hopkins and Wilshire had conspired together to embezzle the 
funds of the Fidelity Bank, or that the paper was signed by 
Hopkins, and delivered by Harper to Wilshire, to be used in 
purchasing wheat. The success of the conspiracy depended 
°n the concealment of the fact that Wilshire, Eckert & Co. 
were not depositing with the Fidelity Bank the amounts for 
which it was issuing its paper. There was authority to issue 
the paper, if Wilshire, Eckert & Co. made the deposit; and 
the consequence of the fraud must fall upon the Fidelity Bank, 
and not upon the plaintiff.
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As to the suggestion that the plaintiff was not warranted in 
giving an immediate credit of $200,000 to Kershaw & Co. on 
the faith of the certificate of deposit, it is to be said that so 
far as the face of the paper is concerned it was left to the 
option of the plaintiff either to give Kershaw & Co. the im-
mediate use of the money, or to await the collection of the 
money on the certificate. It is apparent that the Fidelity 
Bank, in issuing the paper, intended that the plaintiff should 
use it as money, and the emergency upon Kershaw & Co. 
required such use of it.

In reply to the claim on the part of the receiver that if the 
plaintiff can recover at all it can recover only the money which 
it paid out in reliance on the certificate, it is to be said that 
that instrument is a contract by the Fidelity Bank offering to 
the plaintiff to become its debtor in the sum of $200,000, and 
asking it to become a creditor of the Fidelity Bank, for the 
benefit of Kershaw & Co., the object being to convert a credit 
in Cincinnati, for which Wilshire, Eckert & Co. had paid, into 
a credit in Chicago with the plaintiff, as the banker of Ker-
shaw & Co., for the use of that firm. The plaintiff accepted 
this offered contract, assumed the relation of creditor to the 
Fidelity Bank, for the use of Kershaw & Co., and at once 
gave them credit for $200,000, thus fully complying with the 
contract. When the plaintiff placed $400,000 to the credit of 
Kershaw & Co., it paid them that amount; and the legal 
effect of the transaction yras the same as if the plaintiff had 
given $400,000 in currency to Kershaw & Co., and they had 
deposited it to their credit in some other bank.

The plaintiff held Kershaw & Co.’s check for $256,878.18, 
which it was carrying. The check was regular and the plaintiff 
had a right to have it paid at once. It had not been charged 
up, for there was only $11,401.17 in Kershaw & Co.’s account 
against which to charge it ; but in stating the overdraft on 
the evening of June 14, we have treated it as if it had been 
debited. That check was paid by the plaintiff and charged to 
Kershaw & Co., on the morning of June 15, in reliance upon 
the deposit, of the Fidelity Bank paper for $400,000. The 
plaintiff had the right to apply the deposit of Kershaw & Co.
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to the payment of their indebtedness to it which was due. It 
was the understanding of Kershaw & Co. that all of their out-
standing checks should be paid from the deposit. In addition 
to cancelling the check for $256,878.18, the plaintiff paid out 
$239,930.78 on June 15. It therefore paid out during that 
day $496,808.96. It received on deposit $399,200 in Fidelity 
Bank paper, and $25,249.40 in a draft drawn against a ship-
ment of wheat, and there was a credit upon its books of $11,- 
401.17 at the beginning of business on that day. The debit 
side of the account was therefore $496,808.96, and the credit 
$435,850.57, being an excess of debit of $60,958.39.

The plaintiff also forbore to sell the grain which it held as 
collateral security for Kershaw & Co.’s indebtedness, and 
which was worth on June 14, at the lowest market price of 
that day, $544,894. After payment of the Fidelity Bank 
paper was refused, the plaintiff sold the grain for $449,194, a 
shrinkage of $95,700. There was no agreement that the plain-
tiff should hold the grain, but the deposit of $400,000 made it 
unnecessary to sell it, and good faith toward Kershaw & Co., 
under the circumstances, required that that should not be 
done. The plaintiff, therefore, in reliance upon the paper of 
the Fidelity Bank, paid the check of Kershaw & Co. for $256,- 
878.18, gave them $239,930.78 of further money, and suffered 
a loss of $95,700 on the collateral security which it held.

We do not think that the matter of the application of the 
proceeds of the collateral security has anything to do with 
either of the cases.

As Kershaw & Co. deposited, and the plaintiff credited, the 
three pieces of Fidelity Bank "paper as a single cash item, 
whatever the plaintiff did on the faith of the deposit of $400,- 
000 was done on the faith of each piece of paper which went 
to make up that deposit. When the plaintiff accepted the 
certificate of »deposit, it was at liberty to use the credit for 
$200,000 in any manner which it and Kershaw & Co. might 
agree upon, the only requirement made by the Fidelity Bank 
being that the credit should be applied to the use of Kershaw 
& Co. It was applied to such use as much by paying their 
indebtedness to the plaintiff as by paying what they owed to

vol . cxxxm—30
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any other party. As the plaintiff is seeking to recover on a 
contract with which it has fully complied on its part, the re-
ceiver must fully comply with the other part of it; and if 
Wilshire, Eckert & Co. did not put $200,000 in the Fidelity 
Bank to the credit of the plaintiff, as that bank declared they 
had done, the receiver must make good the representation by 
placing a like amount to the credit of the plaintiff.

As to the defence that Harper, Hopkins and Wilshire, with 
other persons, on and before June 14,1887, were engaged in 
purchasing wheat on contracts for future delivery, and other-
wise, with the object of creating a “ corner ” in the market; 
that at the time of the delivery of the paper to the plaintiff it 
had notice that they were engaged in such speculation; and 
that the certificate of deposit was delivered to Wilshire and by 
him to the plaintiff to be used, through the plaintiff and by 
Kershaw & Co., who were, and were well known to the plain-
tiff to be, brokers engaged in the purchase of. wheat, in such 
speculation, for the account of Wilshire and his confederates; 
the defence amounts to this, that if the plaintiff received money 
from the Fidelity Bank to be transferred to Kershaw & Co., 
it could refuse to pay over the money to the latter if it knew 
that they intended to use the money to pay a gambling debt 
which the Fidelity Bank had contracted.

When the plaintiff received the deposit from Kershaw & 
Co., it was bound to honor their checks against it; and it could 
not refuse to pay them on the ground that Kershaw & Co. in-
tended to make an improper use of the money. If Wilshire, 
Eckert & Co. and Kershaw & Co. were engaged in gambling, 
and the former had deposited money in the Fidelity Bank to 
be transferred to the plaintiff, in order that Kershaw & Co. 
might check out the amount from the plaintiff’s bank in pay-
ment of losses sustained in the gambling transactions, and both 
banks knew that the money was to be so used, stiM the Fidelity 
Bank, having received the deposit, could not refuse to pay » 
over to the plaintiff, and the plaintiff, having received it, could 
not refuse to honor the checks of Kershaw & Co., drawn 
against it. Tenant v. Elliott, I B, & P. 3 ; Farmer v. Russell, 
1 B. & P. 296; Sharp v. 'Taylor, 2 Phillips (Ch.) 801; Am-
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strong v. Toler, 11 Wheat. 258; Kinsman v. Parkhurst, 18 
How. 289; Brooks n . Martin, 2 Wall. 70; Planters' Bank v. 
Union Bank, 16 Wall. 483 ; Me Mickens. Perin, 18 How. 507.

Nor do we think that the statute of Illinois, 1 Starr & Cur-
tis, Stat. 1885, pp. 791, 792, sections 130, 131, or the case of 
Pearce v. Foote, 113 Illinois, 228, has any application to the 
present case. That statute makes it an offence to “ corner ” 
the market, or to attempt to do so, and makes void all con-
tracts to reimburse or pay any money or property knowingly 
lent or advanced at the time and place of any play or bet, to 
any person gambling or betting. The two banks were not 
attempting to corner the market in wheat. Whether Wilshire 
and his confederates were engaged in attempting to do so, and 
had made purchases for that purpose through Kershaw & Co. 
as brokers, is another question. This is not a suit by Kershaw 
& Co. against Wilshire or his firm, or against the Fidelity 
Bank. It is a suit on a contract made by the Fidelity Bank 
with the plaintiff; and the receiver cannot defend it on the 
ground that the plaintiff knew that if it paid over the money 
to Kershaw & Co., as the Fidelity Bank requested, the money 
would be used in an illegal transaction.

In Pearce n . Foote, supra, Foote made an express agree-
ment with certain commission men to trade exclusively in 
differences in options, declaring that he did not want to buy 
any provisions, but simply to speculate and settle on differences. 
He lost a large sum in such transactions, and endorsed over to 
the commission men certain notes. The court held that such 
options were gambling contracts, and that, as the statute of 
Illinois provided that any person who should lose in a, gam-
bling transaction might recover back from the winner what-
ever he should pay on account of such loss, Foote could recover 
the value of the notes from the commission men. But the 
plaintiff is not the winner in any gambling transaction. The 
purport of the decision in Pearce v. Foote is that, as the com- 
unssion men participated in the illegal transaction, they could 
not take the ground that their interest was only that of a 
commission. The plaintiff is not in the situation of the com- 
nnssion men, and the receiver is not in the situation of Foote:
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The cases which have been decided in regard to the statute of 
Illinois arose between brokers and principals, or between win-
ner and loser, and do not apply to the case at bar.

It is contended, however, by the receiver that the money 
advanced by the plaintiff to Kershaw & Co.,, on the 15th of 
June, was advanced knowingly at the time in the course of an 
attempt to corner the market and to aid Kershaw & Co. in 
doing so. The statute of Illinois makes void any contract 
“ for the reimbursing or paying any money or property know-
ingly lent or advanced at the time and place of such play or 
bet to any person or persons so gaming or betting.” This is 
not a suit against Kershaw & Co. to recover money lent to 
them; nor is it true that the plaintiff advanced money to 
them to assist them in attempting to corner the market. It 
is not averred in the answer, nor proved, that Kershaw & Co. 
were engaged in such an attempt. The averment of the 
answer is that Harper, Hopkins, Wilshire, and other persons 
to the defendant unknown, were engaged in such an attempt, 
and that Kershaw & Co. were acting as brokers; but it is not 
averred that the brokers had any knowledge of the object of 
their principals, and the evidence shows that they had no such 
knowledge. The money which the plaintiff advanced to Ker-
shaw & Co., on the 15th of June, was not lent to them on an 
agreement by them to repay it; but it was advanced to them 
in consideration of the deposit with the plaintiff of the 
$400,000 of Fidelity Bank paper. Nor is there any proof 
that any of the money paid by the plaintiff to Kershaw & Co., 
on the 15th of June, was paid out for wheat purchased for 
Wilshire, Eckert & Co. The burden was on the receiver to 
show clearly that the money paid out was upon illegal trans-
actions. He fails to do so; and much more does he fail to 
show that the money was paid for present purchases; that is, 
in the language of the statute, that it was advanced “ at the 
time and place” of the purchases, and not to pay debts 
incurred in the making of past purchases. If it were shown 
that the plaintiff advanced money to Kershaw & Co., on the 
15th of June, to be used in paying for wheat which Kershaw 
& Co. had purchased at some time in the past, in an attemp



ARMSTRONG v. AMERICAN EXCHANGE BANK. 469

Opinion of the Court.

to corner the market, it would not follow that the plaintiff 
could not collect from them such advances.

Where losses have been made in an illegal transaction a 
person who lends money to the loser with which to pay the 
debt can recover the loan, notwithstanding his knowledge 
of the fact that the money was to be so used. Arm-
strong n . Toler, 11 Wheat. 258; Kimbro v. Bullitt, 22 How. 
256, 269; Planters’ Bank v. Union Bank, 16 Wall. 500; 
Tyler v. Carlisle, 79 Maine, 210: McGravock v. Puryear, 6 
Coldwell, 34; Waugh n . Beck, 114 Penn. St. 422.

It is not shown, as is claimed by the receiver, that in 
advancing the money to Kershaw & Co. the plaintiff became 
a participator in an illegal attempt to corner the market, or 
that it had aided in such an attempt by previously advancing 
money to them upon a part of the wheat as collateral security. 
Although the plaintiff had advanced money from time to time 
to them upon wheat as collateral security, there is no evidence 
that it knew, or had any reason to suspect, that the wheat 
was purchased in an attempt to corner the market.

An obligation will be enforced, though indirectly connected 
with an illegal transaction, if it is supported by an indepen-
dent consideration, so that the plaintiff does not require the aid 
of the illegal transaction to make out his case. Armstrong v. 
Toler, 11 Wheat. 258; Faikney v. Reynous, 4 Burrow, 2069; 
Petrie v. Hannay, 3 T. R. 418; Farmer v. Russell, 1 B. & P. 
296; Planter^ Barak v. Union Bank, 16 Wall. 483; McBlair 
v. Gibbes, 17 How. 232, 236; Brooks v. Marrtin, 2 Wall. 70; 
Ply v. Second Nat. Barak, 79 Penn. St. 453.

Although the contract between the two banks was made 
in the State of Illinois, it was to be performed in the State 
of Ohio; and, the receiver being estopped from saying that 
Wilshire, Eckert & Co. did not deposit the’ $200,000 in the 
Fidelity Bank to the credit of the plaintiff, it is the law of 
Ohio ^Firman v. Insurance Co., 35 Ohio St. 324) that he 
cannot be heard to say that the plaintiff acquired the certifi-
cate of deposit in connection with an illegal transaction.

The result, however, of the evidence is that it does not 
appear, as alleged in the answer of the receiver, that the
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plaintiff had knowledge or notice that the paper in suit was 
delivered to it to be used through it by Kershaw & Co. in 
connection with an attempt to corner the market. A detailed 
discussion of the evidence would not be profitable.

We think, therefore, that the Circuit Court was right in 
making a decree against the receiver in No. 1111.

In both of the cases it is claimed that the court erred in 
adjudging that the plaintiff was entitled to interest on the 25 
per cent dividend on its claim, from October 31, 1887, until 
the time the dividend should be paid. As authority the 
receiver cites the case of White v. Knox, 111 U. S. 784. 
But we do not think it applies. In that, case a judgment 
was obtained for a claim by White, in June, 1883, which in-
cluded interest on his claim to that time. While the claim 
was in litigation, the receiver had paid ratable dividends of 
65 per cent to other creditors. After the judgment in favor 
of White, the Comptroller of the Currency calculated the 
amount due him as of December 20, 1875, the time when the 
bank failed, and paid him 65 per cenit on that amount. He 
contended that the dividend should be calculated on his claim 
with interest to the time of the judgment; but this court 
sustained the action of the Comptroller. In the present case, 
the claims of the plaintiff, as allowed, do not include interest 
beyond the date when the bank failed. Interest upon the 
dividend which it ought to have received on the 31st of 
October, 1887, is a different matter. The allowance of that 
interest is necessary to put the plaintiff on an equality with 
the other creditors. That point was not decided in White v. 
Knox; and we think the Circuit Court did not err in allowing 
such interest.

It results that the decrees in both cases must be
Affirmed*

Mr . Chief  Justi ce  Fuller  did not take any part in the 
decision of this case.
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GAGE v. KAUFMAN.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 

NORTHERN DISTRICT OF ILLINOIS.

No. 189. Submitted January 27* 1890. —Decided March 3, 1890.

In a bill in equity to quiet title, an allegation that the plaintiff is seized in 
fee simple is a sufficient allegation that he has the possession as well as 
the title.

In a bill in equity, an allegation that the plaintiff has no adequate remedy at 
law is dispensed with by Rule 21 in Equity.

A bill in equity to remove a cloud upon title, created by a tax deed, which 
alleges that no taxes were due upon which the land could be sold, need 
not offer to pay any taxes as a condition of relief.

By the law of Illinois, a tax deed is no more than^nma facie evidence in 
favor of the purchaser, and may be shown to be invalid by proof that 
there was no advertisement of sale, or no judgment or precept, or no 
taxes unpaid, or no notice to redeem given or recorded; and a bill to 
remove a cloud upon title, alleging that the defendant claims under a tax 
deed valid on its face, but' invalid on the grounds aforesaid, is good on 
demurrer.

In  equity . The defendant demurred to the bill. The de-
murrer being overruled he elected to stand on the demurrer, . 
and a decree was entered for the complainant, from which the 
defendant appealed. The case is stated in the opinion.

Mr. Augustus N. Gage for appellant.

Mr. Edward Roby for appellee.

Mr . Justice  Gray  delivered the opinion of the court.

This was a bill in equity by a citizen of Illinois against a cit-
izen of New Jersey to remove a cloud upon the title of lands 
in Chicago of the value of $10,000.

The bill alleged that the plaintiff was seized in fee simple of 
the lands; that the defendant claimed title to them under two 
pretended tax deeds to him from the county clerk, recorded in 
the office of the county recorder, (copies of the records of which 
were set forth in the bill, showing deeds in the form prescribed
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by § 221 of c. 120 of the Revised Statutes of Illinois of 1874); 
and further alleged that there was no advertisement of any 
public sale for non-payment of taxes on the day mentioned ih 
either deed; that there was no judgment or precept on which 
the lands could have been sold ; that there were no taxes unpaid 
on which the sale could have been made; that no notice to re-
deem the lands from such pretended sale was given by the 
holder of any certificate of such sale, as required by the con-
stitution and statutes of Illinois; and that no such notice or 
evidence thereof was filed or recorded by the county clerk.

The defendant demurred to the bill, because it did not show 
who was in possession of the lands, or that the defendant was 
not in possession, or that the plaintiff had not an adequate 
remedy at law; because the plaintiff did not offer to do equity 
and to repay the taxes paid by the defendant; because the 
grounds alleged in the bill for setting aside the defendant’s 
title were insufficient to overcome the prima facie evidence of 
the tax deeds set forth in the bill; and for want of equity.

The court overruled the demurrer, and, the defendant elect-
ing to stand by it, entered a decree for the plaintiff. The de-
fendant appealed to this court.

The grounds of demurrer are untenable. The allegation that 
the plaintiff is seized in fee simple is a sufficient allegation that 
he has the possession as well as the title. 1 Dan. Ch. Pract. 
c. 6, § 5. The allegation that he has no adequate remedy at law 
is dispensed with by Equity Rule 21. If, as the bill alleges, no 
taxes were due upon which the lands could be sold, he was not 
bound to pay any taxes as a condition of relief. By the law of 
Illinois, the deed is no more than prima facie evidence in favor 

.of the purchaser, and may be shown to be invalid by proof of 
either of the facts alleged in the bill and admitted by the de-
murrer, namely, that there was no advertisement of sale, no 
judgment or precept, no taxes unpaid, or no notice to redeem 
given or recorded. Illinois Rev. Stat, of 1874, c. 120, §§ 177, 
182,191,194, 216, 217, 224; Senichka v. Lovie, 74 Illinois, 274; 
Bell n . Johnson, 111 Illinois, 374; Gage n . Rohrbach, 56 Illi-
nois, 262; Williams n . Underhill, 58 Illinois, 137; Dalton v. 
Lucas, 63 Illinois, 337.
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Upon general principles, and by the Illinois decisions, as the 
tax deeds appear upon their face to be clouds upon the plain-
tiff’s title, a bill in equity is the proper form of obtaining relief 
upon the various grounds alleged.

Decree affirmed.

DELAWARE COUNTY COMMISSIONERS v. DIEBOLD 
SAFE AND LOCK COMPANY.

error  to  the  cir cuit  court  of  the  unit ed  states  for  the
DISTRICT OF INDIANA.

No. 39. Submitted April 26, 1889. — Decided March 3, 1890.

Under the act of March 3, 1875, c. 137, the restriction of the original juris-
diction of the Circuit Court of the United States in suits by an assignee 
whose assignor could not have sued in that court does not apply to a 
suit removed from a state court.

It is no objection to the exercise of jurisdiction by a Circuit Çourt of the 
United States over a suit brought by an assignee of a contract, that the 
assignor is a citizen of the same State as the defendant, if the assignor 
was not a party to the suit at the time of its removal from the state 
court, and, being since made a party, disclaims all interest in the suit, 
and no further proceedings are had against him, and the complaint al-
leges that the defendant consented to the assignment.

A claim against a county, heard before the county commissioners, and on 
appeal from their decision by the circuit court of the county, under the 
statutes tof Indiana, may be removed, at any time before trial in that 
court, into the Circuit Court of the United States, under Rev. Stat. §.639, 
cl. 3.

In an action brought against one party to a contract by an assignee, seeking 
to charge him by virtue of a contract of assignment from the other 
party and other facts, a complaint stating the same facts, not under oath, 
and signed by attorney only, in an action by the assignee against his as-
signor, is incompetent evidence of an admission by thé plaintiff that he 
had no cause of action against this defendant.

In a State whose law allows an assignee of an entire contract, not negoti-
able at common law, to sue thereon in his own name, and an assignee of 
part of such a contract to sue thereon jointly with his assignor, or to sue 
alone if no objection is taken by demurrer or answer to the non-joinder 
of the assignor, an assignee has the like right to maintain such an action 
at law in the Circhit Court of the United States.

y a contract for the construction of a jail, under the statutes of Indiana, 
(which require all such contracts to be let to the lowest responsible

/
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bidder, taking a bond from him for the faithful performance of the 
work,) the contractors agreed to construct the jail and to provide all 
the materials therefor within a certain time for the sum of $20,000, 
which the county commissioners agreed to pay, partly in monthly pay-
ments on their architect’s certificate, and the rest on the completion and 
acceptance of the building; and it was agreed that the county should 
not in any manner be answerable or accountable for any material used 
in the work; and that, if the contractors should fail to finish the work 
by the time agreed, they should pay $25 as liquidated damages for every 
day it should remain unfinished. The contractors assigned to a third 
person the obligation to do the iron work upon the jail, as if it had been 
awarded directly to him, and the right to recover therefor from the 
commissioners $7700 at the times mentioned in the original contract. 
The assignee did the work to the satisfaction of the commissioners, and 
to the value of $7700, but not within the time stipulated in the original 
contract. Held, that the assignment, though notified to the commis-
sioners, if not assented to by them, did not render them liable to the as-
signee, or prevent them from making a settlement in good faith with 
the original contractors.

The  original suit was commenced March 4, 1885, by the 
Diebold Safe and Lock Company, a corporation of the State 
of Ohio, against the board of commissioners of Delaware 
County in the State of Indiana, by a claim in the form of a 
complaint, filed with the county auditor and by him presented 
to the board of county commissioners, in accordance with the 
provisions of the Revised Statutes of Indiana of 1881, (which 
are copied in the margin,1) and containing the following 
allegations:

1 Sec . 5740. The auditor of the county shall attend the meetings of such 
commissioners, and keep a record of their proceedings; and the sheriff of 
the county shall also, by himself or deputy, attend and execute their orders.

Sec . 5742. Such commissioners shall adopt regulations for the transac-
tion of business; and in the trial of causes they shall comply, so far as 
practicable, with the rules for conducting business in the circuit court.

Sec . 5758. Whenever any person or corporation shall have any legal 
claim against any county, he shall file it with the county auditor, to be by 
him presented to the board of county commissioners.

Sec . 5759. The county commissioners shall examine into the merits o 
all claims so presented, and may, in their discretion, allow any claim i 
whole or in part, as they may find it to be just and owing.

Sec . 5760. No court shall have original jurisdiction of any claim agams 
any county in this state, in any manner except as provided for in this ac .

Sec . 5761. No allowance shall be made by such commissioners, un es 
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That on January 20, 1882, the board of commissioners 
entered into a written contract with William EE. Meyers and 
Edward F. Meyers, partners as W. H. Meyers & Son, a 
copy of which was annexed, showing that Meyers & Son 
agreed to construct a jail for the county on or before Sep-
tember 4, 1882, agreeably to the plans and specifications of a 
certain architect, and to provide all the materials therefor, for 
the sum of $20,000, which the board of commissioners agreed 
to pay, in monthly payments, on the architect’s certificate, 
reserving on each payment twenty per cent, to be paid on the 
completion and acceptance of the building; Meyers & Son 
agreed to give bond to secure the performance of the agree-
ment ; and it was agreed that “ the county will not in any 
manner be answerable to or accountable for any loss or dam-
ages that may happen in or to said works, or any part or parts 
thereof, respectively, or for any of the materials or other things 
used and employed in finishing and completing the said works ; ” 
and that, “should the contractors fail to finish the work on or 
before the time agreed upon, they shall pay to the party of 

the claimant shall file with such commissioners a detailed statement of the 
items and dates of charge, nor until such competent proof thereof is ad-
duced in favor of such claim as is required in other courts ; but if the truth 
of such charge be known to such commissioners, it may be allowed with-
out other proof, upon that fact being entered of record in the proceedings 
about the claim.

Sec . 5769. Any person or corporation, feeling aggrieved by any decision 
of the board of county commissioners, made as hereinbefore provided, may 
appeal to the circuit court of such county, as now provided by law.

Se c . 5774. The auditor shall make out a complete transcript of thê pro-
ceedings of said board relating to the proceeding appealed from, and shall 
deliver the same, and all the papers and documents filed in such pro-
ceeding, and the appeal bond, to the clerk of the court to which the ap-
peal is taken.

Sec . 5777. Every appeal thus taken to the circuit court shall be docketed 
among the other causes pending therein, and the same shall be heard, tried 
aud determined as an original cause.

Sec . 5778. Such court may make a final determination of the proceeding 
thus appealed, and cause the same to be executed, or may send the same 

wn to such board, with an order how to proceed, and may require such 
ard to comply with the final determination made by such court in the 

Premises.
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the first part the sum of twenty-five dollars per diem for each 
and every day thereafter the said works shall remain un-
finished, as and for liquidated damages.”

That a part of the work to be done and materials furnished 
under the contract consisted of iron work; and that on March 
6, 1882, Meyers & Son assigned to the plaintiff so much of 
that contract as related to this work, by an agreement in 
writing as follows:

“Fort Wayne, Ind., March 6th, 1882. We, the Diebold 
Safe and Lock Company, at Canton, O., hereby agree to con-
struct and place in position in the new jail to be erected in 
the city of Muncie, Delaware Co., Ind., all of that portion of 
the work for same (locks included) and described under the 
head of iron and chrome-steel work in specifications and 
according to plans delineating them, as already adopted by 
the board of county commissioners of said county, the same 
as though the contract for such work had been awarded us 
direct; the contract price for said work to be seventy-seven 
hundred dollars ($7700) for above work, completed and accepted 
by the superintendent of the building and the county commis-
sioners, to be paid by the said county commissioners in monthly 
estimates, less amount retained according to law and contract 
between the county commissioners and Wm. H. Meyers & Son, 
on completion of said work in full, as per amount named m 
this contract and charged by them against W. H. Meyers & 
Son, and in full settlement with them for such iron and chrome- 
steel work under their contract with4he county commissioners; 
and, any questions that may arise on the construction of the 
work or deviations from the plans and specifications, that 
may arise or be deemed advisable, to be arranged and settled 
wholly between ourselves and the county commissioners and 
the superintendent of the building. And we, the Diebold Safe 
and Lock Company, in consideration of the acceptance of the 
foregoing proposition by the said W. H. Meyers & Son, agree 
to do said work, and insure the same in perfect working order, 
according to the terms proposed, and to the acceptance of the 
said architect and county commissioners, and in such quantities 
and time as shall not materially interfere with the completion
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of said building, and to complete the whole work on or before 
August 1st, 1882.

“Diebold  Sake  and  Lock  Co .
“We, the said W. H. Meyers & Son, named in the foregoing 

proposition, do hereby accept the same, and agree that the 
said Diebold Safe & Lock Company shall do and perform the 
work and labor and furnish the iron and chrome-steel work 
for said jail, in manner and form as proposed and agreed by 
them in the foregoing proposition and' agreement, and that 
they shall receive payment therefor as proposed. Dated Fort 
Wayne, Ind., March 6th, 1882. TT nr o aJ ’ “W. H. Meyer s & Son .”

That the board of commissioners and the county had notice 
of and consented to this agreement and assignment when it 
was made, and before the jail was erected, and before any 
payments were made to Meyers & Son on account thereof; 
that the plaintiff/with the knowledge and consent of the 
board did the iron work and furnished the materials therefor, 
in accordance with the original contract of the board with 
Meyers & Son, and to the acceptance of the architect; that such 
work and materials were of the value of $7700, and Meyers & 
Son did the rest of the work upon the building; and that the 
board had not paid anything on account of the iron work, 
although the plaintiff had duly demanded payment therefor ; 
and the plaintiff claimed payment of the sum of $7700.

The complaint contained a second paragraph, alleging the 
contract between the board of commissioners and Meyers & 
Son, its performance by Meyers & Son and its non-performance 
by the board, an assignment dated November 25, 1884, from 
Meyers & Son to the plaintiff of all their claims and demands 
against the board on account of building the jail, and that the 
sum of $10,000 was due on account thereof from the board to 
tbe plaintiff.

The board of commissioners disallowed the claim. The 
plaintiff appealed to the circuit court of the county; and im- 
uiediately after the entry of the appeal in that court, and 
before further proceedings there, filed a petition and bond for 
the removal of the case into the Circuit Court of the United 
States, on the grounds that the plaintiff was a citizen of Ohio,
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and the defendant a citizen of Indiana, and that by reason of 
prejudice and local influence the plaintiff could not have a fair 
trial in the state court.

The case having been entered on the equity docket of the 
Circuit Court of the United States, a motion was made by the 
defendant to remand the case to the state court, upon the 
ground that Edward F. Meyers, one of the plaintiff’s assignors, 
was and always had been (as was admitted) a citizen of Indi-
ana, (it being also admitted that William H. Meyers was and 
always had been a citizen of Michigan,) and that the petition 
for removal was filed too late, after the case had been tried 
and decided by the board of county commissioners, and been 
appealed to the circuit court of the county. The motion was 
denied.

The plaintiff then, by leave of the court made William H. 
Meyers and Edward F. Meyers parties defendant; and they 
appeared and answered, admitting the allegations of the com-
plaint, and disclaiming all interest in the suit; and the record 
showed no further proceedings in regard to them.

A demurrer filed by the board of commissioners, upon the 
ground that the complaint did not state facts sufficient to con-
stitute a cause of action, was overruled; the motion to remand 
the case to the state court was renewed, and again denied; 
and the defendant excepted to the overruling of its demurrer 
and to the denial of its motion to remand.

The board of commissioners then filed an answer, setting up 
the following defences:

1st. A denial of all the allegations of the complaint.
2d. Payment.
3d. Payment to Meyers & Son without notice of the pre-

tended assignment of the contract to the plaintiff.
4th. Payment, before the assignment mentioned in the sec-

ond paragraph of the complaint, to Meyers & Son, upon a set-
tlement of accounts, and deducting damages for delay in the 
work.

5th. That, by the laws of Indiana, no contract for the build-
ing of a jail shall be let without giving notice by publication 
for at least six weeks in some newspaper of general circulation
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in the county; the board of county commissioners is prohibited 
from entering into any contract for such building until the 
contractors have filed a bond with surety for the faithful per-
formance of the work ; and all laborers or material-men may 
have an action on the bond for work done or materials fur-
nished ; that the board took such a bond from Meyers & Son, 
which remained on file in the auditor’s office, subject at all 
times to be sued upon by the plaintiff or any other laborer or 
material-man engaged in the construction of the jail; that 
before the commencement of the suit, and lono- before the 
board had any notice of the assignment set out in the second 
paragraph of the complaint, the board fully settled its account 
with Meyers & Son, including the value of the work claimed 
to have been performed by the plaintiff, and paid the amount 
found to be due to Meyers & Son, after deducting damages 
for delay in completing the building; that the board could 
not by law enter into the contract which it was alleged in the 
first paragraph of the complaint to have entered into, or law-
fully consent or agree to treat the plaintiff’s agreement with 
Meyers & Son as an assignment of so much of their contract 
with the county, and never did in fact recognize or assent to 
it, or promise to pay the plaintiff, but always treated Meyers 
& Son as the only contractors with whom it had anything to 
do; and that the plaintiff, having full knowledge of all the 
facts aforesaid, elected to rely wholly upon the responsibility 
of Meyers & Son for their pay in doing the work mentioned 
m the complaint, and on June 30, 1884, brought an action of 
assumpsit against Meyers & Son on the same cause of action, 
which was still pending.

6th. That the Circuit Court of the United States had no 
jurisdiction, because the plaintiff was a citizen of Ohio, the 
board of commissioners and Edward F. Meyers citizens of 
Indiana, and William H. Meyers a citizen of Michigan.

By agreement of the parties, and order of the court, the 
case was transferred to the law docket. A demurrer to 
the last three paragraphs of the answer was sustained, and 
the defendant excepted to the ruling. The plaintiff filed 
a replication, denying the allegations in the second and
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third paragraphs of the answer. The second paragraph of 
the complaint was dismissed by the court upon the plaintiff’s 
motion; and a trial by jury was had upon the issues of fact 
open upon the pleadings.

At the trial the plaintiff introduced in evidence the original 
contract of January 20, 1882, the bond given and taken there-
with, and the agreement of March 6, 1882.

The plaintiff also introduced evidence tending to show that 
shortly after the execution of its agreement with Meyers & 
Son, and before any work had been done or money paid out 
on account of the construction of the jail, and while the board 
was in lawful session, engaged in transacting county business, 
oral notice was given to it by the plaintiff of the execution 
and provisions of this agreement, and the board made no 
objection to the agreement or assignment; that on December 
6, 1882, the plaintiff’s agent filed in the office of the auditor 
of the county a written copy of this agreement, together with 
a written notice to the board that the plaintiff expected to do 
the iron work, and to receive pay therefor directly from the 
board, in the same manner as Meyers & Son would have been 
entitled to do under their contract with the board, and that it 
would demand payment from the board of the sum of $7700 
out of the contract price to be paid by the board for the con-
struction of the jail; and that in April or May, 1883, before 
the plaintiff did the iron work and furnished the materials, 
the board, while in session, was notified orally by the plaintiff s 
agent and others of the execution and provisions of the agree-
ment between Meyers & Son and the plaintiff.

On the other hand, the commissioners severally testified that 
they had no notice or knowledge of that agreement, or of the 
plaintiff’s claim, until December 6,1883. The auditor testified 
that there was no such notice in his office, and he had no recol-
lection of any such notice having been filed there or brought 
to his knowledge. But the deputy auditor testified that a 
written claim, for $7700, presented by the plaintiff on account 
of said work and contract, was in the office before that date, 
and had been returned by him to the plaintiff by order of a 
member of the board.
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It was proved, and not denied, that at all times prior to 
April and May, 1883, the board of commissioners had in the 
county treasury, of the fund provided for the erection of the 
jail and the payment of the contract price therefor, after de-
ducting all payments made on account thereof, about $12,000, 
not taking into consideration any damages accruing to the 
county by reason of delay in completing the jail; that the 
value of the work then done did not exceed $7000 or $8000; 
that the plaintiff did all the iron work and furnished all the 
materials therefor according to the original contract and to 
the acceptance of the board of commissioners, and to the value 
of more than $7700, but not within the time stipulated in that 
contract; and that neither the plaintiff nor any person on 
his behalf had ever received anything in payment therefor, 
either from the board of commissioners or from Meyers & 
Son.

The plaintiff introduced evidence tending to show that the 
board of commissioners never paid to Meyers & Son or to their 
order, or to any one for their benefit, more than the sum of 
$13,000, on account of the construction of the jail.

The defendant introduced evidence tending to show that it 
had so paid out more than $18,000; that in the spring of 1883, 
after the work on the jail had progressed for some time, and 
about $8300 had been paid by the defendant to Meyers & Son, 
but before any of the iron work had been done, the defendant 
refused to pay any more money to Meyers & Son, and put one 
Parry in charge of the work; and that on September 5, 1883, 
the jail being then in a forward state of completion, a set-
tlement was had between the board of commissioners and 
Meyers & Son, as a part of which it was agreed that the sum 
of $4500 should be considered as the damages sustained by 
the county for delay in completing the jail, and be deducted 
from the contract price, and the amount necessary to complete 
the jail was estimated, and the balance found to be due 
Meyers & Son was paid to them by the county, and the jail 
was taken off their hands by the board of commissioners; that 
at the time of that settlement the amount actually necessary 
to complete the jail, together with the aforesaid sum of $4500, 

vol . cxxxm—31
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exceeded by more than $2000 the contract price of the jail; 
and that the plaintiff had then been engaged upon the iron 
work for a week, and completed that work on September 24, 
1883.

.The plaintiff introduced evidence tending to show that at 
the time of that settlement the defendant agreed in writing 
with Meyers & Son to pay them the sum of $2000, part of the 
aforesaid sum of $4500, in case one Secrist, who was then 
prosecuting a claim against the county for stone furnished to 
Meyers & Son for the jail, should not finally recover the same 
against the county, and that Secrist’s suit was finally deter-
mined against him and in favor of the county by the judgment 
of the Supreme Court of Indiana, reported in 100 Indiana, 59, 
yet no part of the said sum of $2000 had ever been paid to 
Secrist or to any one else; that the actual damages sustained 
by the county on account of the delay in completing the jail 
did not exceed the sum of $25; and that the $4500 deducted 
from the contract price on account of such delay was not 
intended to be enforced against Meyers & Son.

The defendant offered evidence tending to show “ that the 
settlement was made in good faith, and that the two thou-
sand dollars which the defendant promised to pay Meyers & 
Son, in case the Secrist claim was defeated was not intended 
as a sham.”

The complaint, signed by the plaintiff’s attorneys, in an 
action brought June 30, 1884, by the plaintiff against Meyers 
& Son, setting forth the same facts as the complaint in the 
present case, and seeking to recover against Meyers & Son 
the sum of $77'00 for work done upon the jail, was offered in 
evidence by the defendant, as, tending to show that at that 
time the plaintiff did not claim to have any such demand as 
it now asserted against the present defendant. This evidence 
was objected to by the plaintiff, and excluded by the court; 
and to the ruling excluding it the defendant excepted.

The defendant requested the court to instruct the jury that, 
by the statutes of Indiana, contracts for the construction o 
county jails and other public buildings must be advertised an< 
let by the board of county commissioners as an entirety, an
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not in parts; and that the contract between the board of 
commissioners and Meyers & Son was not so divisible and 
assignable by the latter, that an assignment of a part thereof 
by them and mere notice given by the assignee to the board 
of commissioners of the assignment, obliged the board to 
recognize the assignment and to account and settle with and 
pay the assignee for work done and materials furnished by 
the assignee.

The court refused to give the instructions requested; and 
instructed the jury that the effect of the agreement between 
Meyers & Son and the plaintiff was to put the plaintiff into 
a position of being entitled to do the iron work and to get 
the pay therefor from the county; that Meyers & Son made 
no agreement to pay the plaintiff, and the plaintiff by doing 
that work acquired no right of action against Meyers & Son, 
but was entitled simply to look to the county; and that if the 
board of commissioners had notice of the agreement between 
Meyers & Son and the plaintiff before the settlement with 
Meyers & Son, the defendant was bound by that agreement, 
and obliged to withhold from Meyers & Son money enough to 
pay the plaintiff, and the plaintiff might maintain this action; 
and that if a copy of the contract was presented by the plain-
tiff and received by the auditor at his office, that was legal 
notice to the board of commissioners.

To this instruction, as well as to the refusal to give the 
instructions requested, the defendant duly excepted.

The court further instructed the jury that if the defendant, 
before and at the time of the settlement with Meyers & Son, 
had no notice of the plaintiff’s claim, the plaintiff could not 
recover if the settlement was made in good faith; but that 

the settlement was a sham, not intended as between the 
parties to be a settlement, the plaintiff might recover in this 
suit the sum in the defendant’s hands owing to Meyers & Son 
under the original contract. No exception was taken to this 
instruction at the trial.

The jury returned a verdict for the plaintiff in the sum of 
$8739.50, upon which judgment was rendered; and the de- 
endant sued out this writ of error.
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Mr. Addison C. Harris and Mr. William H. Calkins for 
plaintiff in error.

Mr. Levi Ritter, Mr. E. F. Ritter and Mr. B. W. Ritter, 
for defendants in error, argued upon the merits of the case as 
follows:

It is urged that, a part only of the contract could not be as-
signed without the consent of the county and that it is not 
liable to.the plaintiff unless it assented to the assignment; 
that mere notice is not sufficient.

In Indiana it has been held in a number of cases that part 
of a contract may be assigned without the assent of a debtor. 
McFadden v. Wilson, 96 Indiana, 253.

In Harrison, Receiver, v. Wright, 100 Indiana, 515, on pages 
530, 531, it is said: “ The rule that a chose in action, or a 
part of a chose in action, cannot be assigned, is the rule of 
law, but it is not the rule in equity, and still less is it the rule 
under modern statutes, which, as in this State, expressly au-
thorize the assignments of choses in action, and direct that all 
actions shall be prosecuted in the name of the real party in 
interest. Under these statutes, no good reason is apparent 
why the assignee may not maintain an action at law.”

“ If, by the assignment, the assignee acquires a legal right, 
it is by force of the statute, without regard to the assent of 
the debtor or holder of the fund. If he acquires an equitable 
assignment or right simply under the rules in equity, this right 
is independent of any assent by the debtor or holder of the 
fund.” See, also, India/na Manufacturing Co. v. Porter, Io 
Indiana, 428; Bartholomew County n . Ja/meson, 86 Indiana, 
154, 165; Louisville de St. Louis Railroad v. Caldwell, 98 
Indiana, 245 ; Wood v. Wallace, 24 Indiana, 226; Lapping 
Duffy, 47 Indiana, 51; Groves v. Ruby, 24 Indiana, 418, 
Hays v. Bra/nham, 36 Indiana, 219.

From these cases it willbe seen that in Indiana at least an 
assignment of a part of a fund may be made without the as-
sent of the debtor. And this is the rule elsewhere as we 
See Laughlin v. Fairbanks, 8 Missouri, 367, 371; Anderson 
v. Van Alen, 12 Johns. 343 ; Russell v. FilVmore, 15 Vermont,
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130; Field v. Nevi York, 6 N. Y. 179; S. C. 57 Am. Dec. 
435; Moody n . Kyle, 34 Mississippi, 506; Corser n . Craig, 1 
Wash. C. C. 424; Patten v. Wilson, 34 Penn. St. 299; Lyon 
v. Summers, 1 Connecticut, 399.

The rule that a partial assignment could not be made with-
out the consent of the debtor never amounted to more than 
that without such consent the assignee could not maintain an 
action in his own name.

It was within the power of Meyers & Son to assign an in-
terest in the contract with the county, together with a por-
tion of the money due therefor. The fact that they were 
required to give bond for the performance of the work does 
not affect this right. Their bond remained in force as well 
after the assignment as before. They were still liable to the 
county upon their contract and bond, and the county was not 
injured by the assignment. We cite the court to the following 
cases, some of which have been cited in support of other posi-
tions herein: Field v. Nero York, 6 N. Y. 179; S. C. 57 
Am. Dec. 435 ; Devlin v. New York, 63 N. Y. 8; Dannant 
Comptroller, Tl N. Y. 45.

These are all cases of partial assignments and cover this 
case. See, also, as in point: Parker v. City of Syracuse, 31 
N. Y. 376, 379; Horner n . Wood, 23 N. Y. 350; Taylor v. 
Palmer, 31 California, 241; Cochran v. Collins, 29 California, 
129,131; Morse v. Gilman, 18 Wisconsin, 373; Gee v. Swain, 
12 Wisconsin, 450; Ernst v. Kunkle, 5 Ohio St. 520 ; Bradley 
v. Root, 5 Paige, 632; Pendleton v, Perkins, 49 Missouri, 565 ; 
Brackett v. Blake, 7 Met. 335 ; S. C. 41 Am. Dec. 442.

The right to assign contracts with, or claims against, munici-
pal corporations is recognized in Indiana. Board n . Jameson, 
86 Indiana, 154; Smith v. Flack, 95 Indiana, 116; Coguilla/rd 
v. French, 19 Indiana, 274.

Mb . Justi ce  Gray , after stating the case as above, delivered 
Ilie opinion of the court.

Before proceeding to consider the merits of this case, it is 
accessary to dispose of the objections taken to the jurisdiction 
assumed by the Circuit Court of the United States.
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1. It was contended that that court had not cognizance of 
the suit, because the plaintiff’s assignors could not have prose-
cuted it, inasmuch as one of them was a citizen of the same 
State as the defendant. But that restriction was applicable 
only to suits commenced in the federal court, and did not ex-
tend to suits removed into it from a state court. Act of March 
3, 1875, c. 137, §§ 1, 2, 18 Stat. 470; Claflin v. Commonwealth 
Ins. Co., 110 U. S. 81.

2. It was further objected that the assignors were necessary 
parties to the suit, because they had assigned to the plaintiff 
part only of their original contract with the defendant; and 
because the statutes of Indiana, while they require every ac-
tion arising out of contract to be prosecuted by the real party 
in interest, provide that “ when any auction is brought by the 
assignee of a. claim arising out of a contract, and not assigned 
by endorsement in writing, the assignor shall be made a de-
fendant, to answer as to the assignment or his interest in the 
subject of the action.” Indiana Rev. Stat, of 1881, §§ 251, 276. 
But this objection was rather to the nonjoinder of defendants 
than to the jurisdiction of the court, and presented no valid 
reason why the court should not proceed. The assignors were 
not parties to the suit at the time of the removal into the Cir-
cuit Court; and as soon as they were made parties in that 
court, they disclaimed all interest in the suit; and as no fur- 
ther proceedings were had, or relief sought or granted, against 
them, their presence was unnecessary. Walden v. Skinner, 101 
U. S. 577; Morrison v. Ross, 113 Indiana, 186. Besides, the 
first paragraph or count of the complaint (upon which alone 
the trial proceeded) alleged that the defendant not only had 
notice of the assignment to the plaintiff, but consented to that 
assignment. If that were so, there would be a new and direct 
promise from the defendant to the plaintiff, and the assignors 
would be in no sense parties to the cause of action.

3. It was also objected that the petition for removal was 
filed too late, after the case had been tried and determined by 
the board of county commissioners. But under the statutes o 
Indiana then in force, although the proceedings of county com 
missioners, in passing upon claims against a county, are m
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some respects assimilated to proceedings before a court, and 
their decision, if not appealed from, cannot be collaterally 
drawn in question, yet those proceedings are in the nature, not 
of a trial inter partes, but of an allowance or disallowance, by 
officers representing the county, of a claim against it. At the 
hearing before the commissioners, there is no representative of 
the county, except the commissioners themselves; they may 
allow the claim, either upon evidence introduced by the plain-
tiff, or without other proof than their own knowledge of the 
truth of the claim; and an appeal from their decision is tried 
and determined by the circuit court of the county as an orig-
inal cause, and upon the complaint filed before the commis-
sioners. Indiana Rev. Stat. §§ 5758-5761, 5777; State v. 
Washington Commissioners, 101 Indiana, 69; Orange Commis-

sioners v. Ritter, 90 Indiana, 362, 368. It follows, according 
to the decisions of this court in analogous cases, that the trial 
in the Circuit Court of the county was “ the trial ” of the case, 
at any time before which it might be removed into the Circuit 
Court of the United States, under clause 3 of section 639 of 
the Revised Statutes. Boom Co. v. Patterson, 98 U. S. 403; 
Hess v. Reynolds, 113 U. S. 73; Union Pacific Railway v. 
Kansas City, 115 U. S. 1, 18; Searl v. School District, 124 
U. S. 197,199.

The only ruling upon evidence, which is excepted to, is to 
the exclusion of the complaint in an action brought by the 
present plaintiff against , its assignors. But there is no ma-
terial difference between the facts stated in that complaint 
and those stated in the complaint in the present suit; and the 
former complaint, not under oath, nor signed by the plaintiff, 
but only by its attorneys, was clearly incompetent to prove an 
admission by the plaintiff that upon those facts it had not a 
cause of action against this defendant. Combs v. Hodge, 21 
How. 397; Pope v. Allis, 115 U. S. 363; Dennie v. Williams, 
135 Mass. 28.

We are then brought to the main question of the liability 
°f the defendant to the plaintiff, depending upon the validity 
and effect of the partial assignment to the plaintiff from the 
original contractors of their contract with the defendant.
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By the law of Indiana, the assignee by a valid assignment 
of an entire contract, not negotiable at common law, may 
maintain an action thereon in his own name against the 
original debtor; and the assignee by valid assignment of part 
of a contract may sue thereon jointly with his assignor, or 
may maintain an action alone if no objection is taken by 
demurrer or answer to the nonjoinder of the assignor. Indi-
ana Rev. Stat. § 251; Groves n . Ruby, 24 Indiana, 418. 
These rules govern the practice and pleadings in actions at 
law in the federal courts held within the State. Rev. Stat. § 
914; Thompson v. Railroad Companies, 6 Wall. 134; Albany 
& Rensselaer Co. v. Lundberg, 121 U. S. 451; Arkansas Co. 
n . Belden Co., 127 U. S. 379, 387. The case at bar was there-
fore rightly treated by the court below as an action at law; 
and the real question in controversy is not one of the form of 
pleading, but whether the plaintiff has any beneficial interest 
as against the defendant in the contract sued on.

A contract to pay money may doubtless be assigned by the 
person to whom the money is payable, if there is nothing in 
the terms of the contract which manifests the intention of the 
parties to it that it shall not be assignable. But when rights 
arising out of contract are coupled with obligations to be 
performed by the contractor, and involve such a relation of 
personal confidence that it must have been intended that the 
rights should be exercised and the obligations performed by 
him alone, the contract, including both his rights and his 
obligations, cannot be assigned without the consent of the 
other party to the original contract. Arkansas Co. v. Belden 
Co., 127 U. S. 379, 387, 388. And the fact that that party is 
or represents a municipal corporation may have a bearing 
upon the question whether the contract is assignable, in whole 
or in part, without its assent.

By the Revised Statutes of Indiana, it is the duty of the 
county commissioners to cause jails and other county build-
ings to be built and furnished, and to keep them in repair. 
Indiana Rev. Stat § 5748. But they are forbidden to con-
tract for the construction’ of any building, the cost of which 
exceeds $500, except upon public advertisement for bids and
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to the lowest respofisible bidder, and taking from him a bond 
with sureties to faithfully perform the work according to the 
contract, and to promptly pay all debts incurred by him in 
the prosecution of the work, including labor and materials 
furnished; and any laborer or material-man having a claim 
against the contractor may sue upon that bond. Indiana Rev. 
Stat. 4244, 4247.

It has been held by the Supreme Court of Indiana that the 
only remedy of laborers and material-men is against the con 
tractor, or upon his bond, and that they have no lien upon the 
building, or right of action against the county; as well as that 
a county cannot be charged by process in the nature of gar-
nishment or foreign attachment for the debts of its creditors 
to third persons; and the reason assigned in each class of cases 
is, that it would be contrary to public policy that a county 
should be involved in controversies and litigations between 
its contractors and their creditors. Parke Commissioners v. 
O’Conner, 86 Indiana, 531; Secrist v. Delaware Commissioners, 
100 Indiana, 59 ; Wallace v. Lawyer, 54 Indiana, 501.

In Bass Foundry v. Pa/rke Commissioners, 115 Indiana, 234, 
where a contractor, to whom the county commissioners had 
let a contract for the construction of a court-house and jail, 
sublet the iron work to the plaintiff, and, after partially com-
pleting the buildings, abandoned the work and declared his 
inability to resume it; and it was alleged in the complaint, and 
admitted by demurrer, that the commissioners agreed with the 
plaintiff to pay it for such work; it was held that it was 
within the incidental power of the commissioners, without let-
ting a new contract, to take charge of the work and complete 
the building, and to bind the county to pay the plaintiff the 
actual and reasonable value of iron work done by him at their 
request; but that they had no power to assume, on behalf of 
the county, debts due from the contractor to the plaintiff; and 
the court, after referring to the statutes above cited, said : 
“In the event that ai contractor should abandon his contract 
when the work was at such an incipient stage as that to com-
plete it would amount practically to the construction of a court-
house by county commissioners, without regard to the contract
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previously let, it might be a question whether the contracts 
made by them for labor and materials would be binding as such 
upon thb county.” 115 Indiana, 243.

In Bartholomew Commissioners v. Jameson, 86 Indiana, 154, 
cited for the plaintiff, the assignment was of an entire sum due 
to the assignor for personal services. In Smith v. Flack, 95 
Indiana, 116, likewise cited for the plaintiff, the municipality 
was not a party to the suit, nor were its rights or liabilities 
brought in question; but the controversy was upon the effect 
of an assignment as between the parties to it and persons 
claiming under them.

In the case at bar, by the original contract between Meyers 
& Son and the county commissioners, the contractors agreed 
to construct a jail for the county, and to provide all the mate-
rials therefor, for a gross sum of $20,000, which the commis-
sioners agreed to pay, partly in monthly payments on their 
architect’s certificate, and the rest upon the completion and 
acceptance of the building; and it was expressly agreed that 
the county should not in any manner be answerable or account-
able for any materials used in the work; and also that, if the 
contractors should fail to finish the work by the time agreed 
on, they should pay to the commissioners, as and for liquidated 
damages, the sum of twenty-five dollars for every day the 
work should remain unfinished. Meyers & Son executed a 
bond for their faithful performance of the contract, as required 
by the statute.

By the subsequent assignment, to which neither the county 
nor the board of commissioners was a party, Meyers & Son 
undertook to assign to the plaintiff the obligation to construct 
and put in place in the jail all the iron work required by the 
original contract, as if the contract for such work had been 
awarded directly by the commissioners to the plaintiff; an 
undertook to fix the contract price for such work at $7700, 
to be paid by the commissioners at the times mentioned in t e 
original contract.

The plaintiff in fact did the iron work according to t e 
original contract and to the acceptance of the commissioners, 
and to the value of more than $7700, but not within the time
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stipulated in that contract. Soon after the plaintiff began to 
do that work, the commissioners made a settlement with the 
original contractors, which, if valid, left in their hands much 
less than that sum.

The court declined to instruct the jury, as requested by the 
defendant, that the statutes of Indiana required contracts for 
the construction of jails and other county buildings to be ad-
vertised and let by the board of commissioners as an entirety, 
and not in parts; and that the contract between Meyers & 
Son and the board of commissioners was not divisible and as-
signable by the contractors, and their assignment of part of 
the contract to the plaintiff and mere notice thereof to the 
board did not impose any obligation upon the board to recog-
nize the assignment, and to account and settle with and pay 
the plaintiff for work done and materials furnished by the 
latter.

There was conflicting evidence upon two points: 1st. 
Whether the commissioners before the settlement had notice 
of the assignment to the plaintiff; 2d. Whether the settle-
ment was made in good faith. The judge instructed the jury 
that the plaintiff was entitled to recover, either if the defend-
ant had such notice, or if the settlement was in bad faith. 
Exceptions were taken to the refusal to give the instruction 
requested, and to the instruction given upon the first alterna-
tive only. But it cannot be known on which alternative the 
jury proceeded in coming to their verdict. Upon the evidence 
before them and the instructions given, they may have con-
cluded that the settlement between the defendant and the 
original contractors was in perfect good faith, and left in 
the defendant’s hands much less than the sum claimed by the 
plaintiff, and that the defendant never assented to any assign-
ment or division of the contract, and may have found for the 
plaintiff upon the single ground that they were satisfied that 
the defendant had notice of the assignment. The decision of 
the case therefore turns on the correctness of the instructions 
refused and given upon the effect of the assignment and 
notice.

This case does not require us to consider whether an assign-
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ment of the entire contract for the construction of the jail 
would have been,consistent with the intention of the parties as 
apparent upon the face of the contract, or with the intention 
of the legislature as manifested by the statutes under which 
the contract was made. The plaintiff claims under no such 
assignment.

Those statutes and the judicial exposition of them by the 
Supreme Court of the State, as well as the terms of the con-
tract itself, are quite inconsistent with the theory that the 
original contractors can, at their pleasure, and without the 
assent of the county commissioners, split up the contract and 
assign it in parts, so as to transfer to different persons or cor-
porations the duty of furnishing different kinds of material 
and labor, and the right of recovering compensation for such 
material and labor from the county commissioners.

Both the statutes and the contract contemplate that the 
county commissioners shall be liable only to the contractors 
for the whole work, and not to any persons doing work or 
supplying materials under a subcontract with them.

The original contract of the county commissioners was for 
the construction by Meyers & Son of the building as a whole by 
a certain date; for the payment to them by the commissioners 
of a gross sum of $20,000 for such construction, upon an ac-
counting with them from time to time; and for the payment 
by the contractors of twenty-five dollars, as liquidated dam-
ages, for every day that the building should remain unfinished 
beyond that date.

The assignment was not in the nature of a mere order for 
the payment of a sum of money; but it was of that part of 
the contract which related to the iron work, and required the 
assignee to perform this part of the work, and assumed to fix 
at the sum of $7700 the compensation for this part, which the 
assignee should receive from the commissioners. There is 
nothing, either in the original contract, or in the evidence 
introduced at the trial, to show what proportion the iron work 
bore to the rest of the work requisite for the construction and 
completion of the jail, or that any separate estimate of the 
cost or value of the iron work was contemplated by the
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original contract, or ever made by the defendant, or by any 
officer or agent of the county.

In short, the only agreement which the county commission-
ers were proved to have made was with Meyers & Son, to pay 
them a gross sum of $20,000 for the whole work upon an 
accounting with them, and Meyers & Son paying damages 
as agreed for any delay in its completion. The agreement of 
Meyers & Son with the plaintiff assumed to compel the com-
missioners to pay the plaintiff, for its performance of part of 
the work, a definite sum of $7700, and made no provision for 
damages for delay, and thus undertook to fix a different 
measure of compensation from the original contract.

The facts that the iron work was done by the plaintiff to the 
acceptance of the commissioners, though after the time stipu-
lated in the original contract, and was of the value of more 
than $7700, did not conclusively prove, as matter of law, that 
the commissioners, on behalf of the county, made or recognized 
any contract with or liability to the plaintiff, in the place and 
stead of its assignors and employers; or preclude the com-
missioners from insisting on the right to pay no more than 
the amount due, according to the original contract, for the 
whole of this and other work necessary to complete the build-
ing, and to ascertain the amount so due by an accounting and 
settlement with Meyers & Son, in which the sum due for all 
kinds of work, as well as the stipulated damages for any delay 
in completing the building, could be taken into consideration.

The county commissioners could not, without their consent, 
and at the mere election of the original contractors and their 
subcontractors and assignees, be compelled to account with 
the latter separately, or be charged with a separate obligation 
to pay either of them a part of the entire price, instead of 
accounting for and settling the whole matter with the original 
contractors.

It might be within the authority of the commissioners, upon 
becoming satisfied that Meyers & Son, after having performed 
a substantial part of their original contract, were unable to 
complete it, to give their consent to such an agreement with 
the plaintiff as was described in the assignment; and it is
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possible that the jury would have been authorized upon the 
evidence to find such a consent.

But the difficulty with the instructions given to the jury 
is, that no question of such consent was submitted to or 
determined by them ; and that they were in effect instructed, 
in direct opposition to the request of the defendant, that mere 
notice to the defendant. of the assignment to the plaintiff 
would prevent the defendant from afterwards making a settle-
ment with the original contractors in good faith and according 
to the sums justly due by the terms of the contract from either 
party to the other, without retaining in its hands enough to 
pay the plaintiff’s claim. This instruction held the defendant 
bound by a contract to which it was hot proved to have ever 
assented, and requires a new trial to be granted.

The cases in other States, cited for the plaintiff, in which 
municipal corporations have been held liable to an assignee of 
a contract, upon notice of the assignment, without proof of 
their consent, expressed or implied, are distinguishable from 
the case before us, and quite consistent with our conclusion.

In some of them, the assignments were of the whole or part 
of money already due, or to become due, to the contractor, in 
other words, assignments of a fund, and not of any obligation 
to perform work. Brackett v. Blake, 1 Met. 335; Field v. 
New York, 6 N. Y. 179 ; Hall n . Buffalo, 1 Keyes, 193 ; 
Parker v. Syracuse, 31 N. Y. 376 ; People v. Comptroller, 77 
N. Y. 45. In others, the assignments were of entire contracts 
for the labor of convicts, or for work upon streets, which were 
held, from the nature of the subject, to imply no personal con-
fidence in the contractor. Horner v. Wood, 23 N. Y. 350 ; 
Devlin v. New York, 63 N. Y. 8 ; Ernst v. Kunkle, 5 Ohio 
St. 520 ; St. Louis v. Clements, 42 Missouri, 69 ; Taylor v. 
Palmer, 31 California, 241.

The plaintiff much relied on a decision of the Supreme Court 
of Pennsylvania, in a case in which a contractor to build a 
school-house for a city assigned his right to all moneys due or 
to become due under it ; the city, with notice of the assign-
ment, and after thè school-house had been built by the 
assignees and accepted and occupied by the city, paid the last
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instalment of the price to the original contractor ; there was 
no controversy as to the performance of the work, or as to 
the amount to be paid, but only as to the person entitled to 
receive payment; and the court, treating the assignment as 
one of money only, held the assignee entitled to recover 
against the city. Philadelphia v. Lockhardt, *1^ Penn. St. 
211,216. • • .

On the other hand, that court, speaking by the same judge, 
in a case decided within five years afterwards, and more nearly 
resembling the one now before us, where a contractor for 
building a bridge assigned all his interest in the contract, 
“ except the item of superstructure,” to one who had expended 
money upon the bridge, held that such a partial assignment of 
the contract, though notified to the city, did not make it liable 
to the assignee, because “ the policy of the law is against per-
mitting individuals, by their private contracts, to embarrass 
the financial affairs of a municipality.” Philadelphia's Appeal, 
86 Penn. St. 179, 182. See also Geises Appeal, 104 Penn. St. 
351, 354.

It thus appears that the Supreme Court of Pennsylvania has 
taken the same view as the Supreme Court of Indiana, as 
already shown, holding it to be against public policy to permit 
municipal corporations, in the administration of their affairs 
relating to the construction of public works, to be embarrassed 
by sub-contracts between their contractors and third persons, 
to which they have never assented.

Judgment reversed, and case remanded with directions to set 
aside the verdict and order a new trial, a/nd to take such 
further proceedings as may he consistent with this opinion.
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WISCONSIN CENTRAL RAILROAD COMPANY u 
PRICE COUNTY.

ERROR TO THE SUPREME COURT OF THE STATE OF WISCONSIN.

No. 76. Argued and submitted-November 6, 7,1889.—Decided March 3,1890.

No State has power to tax the property of the United States within its limits. 
Where Congress has prescribed conditions upon which portions of the public 

domain may be alienated, and has provided that upon the performance 
of the conditions a patent shall issue to the donee or purchaser, and all 
such conditions have been complied with, and the tract to be alienated 
is distinctly defined, and nothing remains but to issue the patent, then 
the donee or purchaser is to be treated as the beneficial owner of the 
land, holding it as his own property, subject to state and local taxation; 
but when an official executive act, prescribed by law, remains to be done 
before the tract can be distinctly defined, and before a patent can issue, 
the legal and equitable titles remain in the United States, and the land 
is not subject to local taxation.

The act of the Secretary of the Interior in approving the selection of in-
demnity lands by a railroàu land-grant company, to supply deficiencies 
in selections within the place limits, is judicial, and until it is done thè 
company has no equitable right in the selected tracts ; and this rule is 
not affected by the fact that such a refusal was given under a mistake 
of law, and was subsequently withdrawn, and an assent given.

A mere dictum in an opinion, not essential to the decision, is not authorita-
tive and binding.

In  April, 1884, the plaintiff in this suit, the Wisconsin Cen-
tral Railroad Company, a corporation created under the laws 
of Wisconsin, was the owner of certain lands situated in the 
town of Worcester, in the county of Price, in that State, and 
had a patent for them from the State bearing date on the 25th 
of February, 1884, upon which taxes had, in the year 1883, 
been assessed by that county, although, as claimed by the plain-
tiff, the title to a part of these lands was at that time in the 
United States, and to the remainder of them in the State o 
Wisconsin. Upon a claim that the lands were thus exemp 
from taxation, the plaintiff, in April, 1884, brought the pres-
ent suit in a Circuit Court of the State, to obtain its judgment
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that the state taxes were illegal, and to enjoin proceedings for 
their enforcement.

The facts, out of which this claim that the lands were 
exempt from taxation arose, are briefly these: On the 5th 
of May, 1864, Congress passed an act making a grant of lands 
to the State of Wisconsin to aid in the construction of three 
distinct lines of railway between certain designated points. 
13 Stat. 66, c. 80. One of these lines is now held by the 
plaintiff. The grant in aid of it is in the third section of the 
act, the language of which is as follows:

“That there be, and is hereby, granted to the State of 
Wisconsin, for the purpose of aiding in the construction of 
a railroad from Portage City, Berlin, Doty’s Island, or Fond 
du Lac, as said State may determine, in a northwestern direc-
tion, to Bayfield, and thence to Superior, on Lake Superior, 
every alternate section of public land, designated by odd num-
bers, for ten sections in width on each side of said road, upon 
the same terms and conditions as are contained in the act 
granting lands to said state, to aid in the construction of 
railroads in said state, approved June three, eighteen hun-
dred and fifty-six. But in case it shall appear that the United 
States have, when the line or route of said road is definitely 
fixed, sold, reserved, or otherwise disposed of, any sections or 
parts thereof, granted as aforesaid, or that the right of pre-
emption or homestead has attached to the same, that it shall 
be lawful for any agent or agents of said state, appointed by 
the governor thereof, to select, subject to the approval of the 
Secretary of the Interior, from the lands of the United States 
nearest to the tier of sections above specified, as much public 
land in alternate, sections, or parts of sections, as shall be equal 
to such lands as the United States have sold or otherwise 
appropriated, or to which the right of preemption or home-
stead has attached as aforesaid, which lands (thus selected in 
fieu of those sold and to which the right of preemption or 
homestead has attached as aforesaid, together with sections 
and parts of sections designated by odd numbers as aforesaid, 
and appropriated as aforesaid) shall be held by said state, or 
y the company to which she may transfer the same, for the 

vol . cxxxm—82
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use and purpose aforesaid: Provided, That the lands to be 
so located shall in no case be further than twenty miles from 
the line of said road.”

The seventh section enacted: “That whenever the com-
panies to which this grant is made, or to which the same may 
be transferred shall have completed twenty consecutive miles 
of any portion of said railroads, supplied with all necessary 
drains, culverts, viaducts, crossings, sidings, bridges, turnouts, 
watering places, depots, equipments, furniture, and all other 
appurtenances of a first-class railroad, patents shall issue con-
veying the right and title to said lands to the said company 
entitled thereto, on each side of the road, so far as the same 
is completed and coterminous with said completed section, not 
exceeding the amount aforesaid, and patents shall in like man-
ner issue as each twenty miles of said road is completed: Pro-
vided, however, That no patents shall issue for any of said 
lands unless there shall be presented to the Secretary of 
the Interior a statement, verified on oath or affirmation by 
the president of said company, and certified by the governor 
of the state of Wisconsin, that such twenty miles have been 
completed in the manner required by this act, and setting forth 
with certainty the points where such twenty miles begin and 
where the same end; which oath shall be taken before a judge 
of a court of record of the United States.”

The ninth section declared: “ That if said road mentioned 
in the third section aforesaid is not completed within ten years 
from the time of the passage of this act, as provided herein, 
no further patent shall be issued to said company for said 
lands, and no further sale shall be made, and the lands unsold 
shall revert to the United States.”

By the act of Congress of April 9, 1874, the time for the 
completion of the road and for the reversion of the lands was 
extended to December 31, 1876. 18 Stat. 28, c. 82.

All the lands embraced by section three of the act of 1864 
were granted in 1866 by the State of Wisconsin to the Port-
age and Lake Superior Railroad Company and to the Winne-
bago and Superior Railroad Company, respectively, companies 
which had been incorporated under the laws of that Sta
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Private and Local Laws of Wisconsin of 1866, c. 314, § 8; 
c. 362, § 9. In 1869 the consolidation of these two companies, 
under the name of the Portage, Winnebago and Superior 
Railroad Company, was authorized by the State, and, in 1871, 
the name of the consolidated company was changed to the 
Wisconsin Central Railroad Company, the plaintiff in this 
suit.

The Portage, Winnebago and Superior Railroad Company 
duly filed the location of its road from Stevens’ Point to Bay- 
field on October 7, 1869; and in December following the 
Commissioner of the General Land Office withdrew from sale, 
preemption and homestead entry the odd-numbered sections 
of land within the twenty-miles limit along the line of the 
location. The road was built in sections of twenty miles each. 
Section six and portions of sections five and seven fell within 
Price County. Section five was completed in February, 1874, 
section six in December, 1876, and section seven in June, 1877.

The whole number of acres in the odd-numbered sections 
along the line of the railroad within the ten-mile limits was 
1,377,383.93. Of this number 789,622 acres had been disposed 
of by the United States before the act of May 5, 1864, was 
passed, and 161,659.53 were disposed of after its passage and 
before the line of the road was located in October, 1869.

The plaintiff, the Wisconsin Central Railroad Company, 
received from the United States, prior to November 16, 1877, 
patents for the 240,363.54 acres within the place limits, that 
is, within ten miles on either side of the line of the road as 
located, and patents for 203,459.62 acres within the indemnity 
limits, that is, between ten and twenty miles of the line of the 
road. On January 9, 1878, the company received from the 
United States a patent for 162,622.89 acres, and on August 10, 
1878, a patent for 29,398.51 acres, both of these patents cover-
ing land within the place limits. No other patents were 
issued by the United States to the company previous to the 
commencement of this suit, and the patents issued did not 
include the land upon which the taxes were assessed, to re-
strain the collection of which the suit is brought. Of the 
lands in question, eleven parcels of forty acres each lay within
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the place limits. The remainder of the lands lay within the 
indemnity limits. A list of selections of lands within the 
place’limits claimed by the company on account of the sixth 
section of the road from Stevens’ Point to Bayfield, was filed 
in the local land office on December 5, 1876; they included, 
among other lands, the eleven forties mentioned. A list of 
selections of land within the indemnity limits claimed by the 
company on account of the same section of railway, was filed 
in that office on the 9th and 15th of December, 1876; they 
included the remainder of the lands referred to in the com-
plaint. Repeated demands were made by the railroad com-
pany, from the time these lists were filed until after the trial 
•of this cause, for patents covering the lands referred to, but 
no patents were granted for any of them. A full statement 
of the efforts to secure patents is given in the testimony of the 
vice-president and general legal manager of the company.

It appears from this statement, the accuracy of which is not 
•questioned in any particular, that up to the time of the decis-
ion of this court in Leavenworth, Lawrence & Galveston Rail-
road v. United States, 92 U. S. 733, which was rendered in 
April, 1876, it had been the practice of the Land Department 
to allow grantees by the United States of land to aid in the 
construction of railroads, whose grants were similar in their 
terms to the one under consideration here, to take land from 
the indemnity limits in lieu of lands sold or otherwise disposed 
of by the United States prior to the passage of the act, and of 
lands to which a preemption or homestead right had previously 
attached; but that this practice was subsequently changed in 
consequence of the language of the court in that case and its 
supposed decision that indemnity could be allowed only for 
such lands as were sold or reserved or otherwise disposed of, or 
to which the right of preemption or homestead had attached, 
between the passage of the act and the time the line or route 
of the road was definitely fixed.

The Commissioner of the General Land Office, in a letter 
addressed to the Secretary of the Interior, under date of Ko 
vember 16,1877, contained in the record, stated that this prac 
tice had existed since the inauguration of the railroad lan
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grant system, but that it would appear from the decision in 
question that the practice was erroneous; that indemnity could 
only be allowed for lands sold or disposed of after the passage 
of the granting act, and applying that rule to the grant under 
consideration the company had received patents for 41,820.09 
acres in excess of the indemnity authorized.' The Secretary of 
the Interior, in answer to this letter, under date of December 
26,1877, referred to the decision of the Supreme Court, and 
held in pursuance of it that lands sold or disposed of by the 
United States prior to the passage of the act granting lands to 
the State of Wisconsin were excepted from the operation of the 
grant, and that indemnity could not be obtained for the lands 
thus lost — citing from the opinion of the court to show that 
such was its decision. The Secretary concluded by stating that 
in accordance with that rule the company had already received 
41,820.09 acres in excess of what it was entitled to, and in-
structed the commissioner to call upon the company to relin-
quish its claim to that quantity of land, in order that it might 
be restored to the public domain. Repeated efforts were after-
wards made by the agents of the company to induce the 
Secretary of the Interior to change his views upon that point, 
but without success. Accordingly, no selections of indemnity 
lands for lands lost from the grant within the place limits 
along the line of the constructed road known as section six 
were ever approved by him, and no patents of the United States 
were issued for such lands, or for any lands within the place 
limits along that section, until after this suit was commenced.

Having failed to secure any patent from the United States, 
tbe plaintiff made application in February, 1884, to the State 
of Wisconsin for a patent, and, on the 25th of that month, a 
patent by the State was issued to it embracing the lands men-
tioned in the complaint. When application was thus made to 
the officials of the State, a careful examination was had by 
them of the selections in order to determine whether any of 
the parcels were swamp lands.

There was no controversy concerning the facts of the case, 
and the trial court found substantially as follows:

1- That the lands described in the complaint were all wild,
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unoccupied, and unimproved and situated in the town of Wor-
cester in the county of Price, and were a portion of the lands 
granted to the State by the third section of the act of Con-
gress of May 5, 1864, for the purpose of constructing what is 
now the plaintiff’s railroad.

2. That eleven forties of the land described were situated 
within the ten-mile limits of said grant, and all the rest within 
the indemnity limits, and all in odd-numbered sections.

3. That all of said lands were assessed in that town in 1883 
and put on the tax-roll, and the amount of tax carried out 
against each respective piece, but were not assessed to the 
plaintiff by name, or to any one else, or to “ unknown owners,” 
and that none of the real estate included in the assessment-
roll for that year was assessed to the owners thereof; that a 
warrant was attached to said tax-roll and the roll, with said 
warrant attached, placed in the hands of the town treasurer 
for collection; that the taxes were unpaid, thereon, and the 
town, treasurer returned the same to the county treasurer as 
delinquent.

4. That on the 25th of February, 1884, the plaintiff received 
a patent from the State for all said lands, and thereby acquired 
the absolute title in fee to the same; that until then the 
plaintiff could get no title to the lands and had no right to 
sell or convey the same; that until they were segregated and 
identified and the grant applied thereto, the grant was “a 

* float.”
5. That the plaintiff’s right to the lands was in dispute 

between the State and the United States; that said lands and 
others were withheld from the State and the plaintiff by the 
Secretary of the Interior, and thereby the issue of patents 
therefor by the United States was delayed ; that the plaintiff 
did not in any manner cause the delay, but, on the contrary, 
was diligent and persistent in its efforts to procure the patents, 
that the delay in their issue was caused entirely by the gov-
ernment of the United States and the General Land Office, 
against the protest of both the plaintiff and the State, and in 
spite of continued and unintermitted efforts made by both to 
obtain their issue by the Interior Department.
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6. That the lands described had at the time the taxes were 
levied and assessed thereon in 1883 been selected as lands to 
which said land grant applied, but said selections had not been 
approved by the Secretary of the Interior and had not been 
certified to the State, or in any manner identified as lands for 
which the plaintiff would eventually receive patents, but, on 
the contrary, the Secretary of the Interior refused to recognize 
the right of the State to the lands or to approve the selections 
made.

As conclusions of law the court found, in effect:
1. That it was not the intent and meaning of the act of 

Congress that said lands should be subject to taxation until 
they had been, earned by the plaintiff and patented by the 
United States; that while they had been in truth earned by 
the plaintiff before they were assessed for taxation, yet the 
plaintiff’s right to the same and to patents therefor had been 
denied by the Secretary of the Interior; that the plaintiff 
could not exercise control over them until it should be deter-
mined whether it was entitled to receive patents for them as 
part of the lands granted.

2. That the lands were “ a float ” as long as the plaintiff’s 
right thereto was not admitted and recognized by the Secre-
tary of the Interior, but denied and disputed by him and 
patents therefor withheld by him against the will and request 
of the plaintiff, and hence during such time the lands were 
not subject to taxation by the State.

3. That said lands were not subject to taxation in 1883, and 
that the taxes levied and assessed thereon for that year were 
illegal and void for the reason that said lands were then ex-
empt from taxation.

4. That said tax was a cloud upon the plaintiff’s title to 
said lands, and it was, therefore, entitled to the relief prayed 
for in the complaint.

Upon these findings judgment in favor of the plaintiff per-
petually restraining the defendants from collecting said taxes 
was entered. The defendants appealed to the Supreme Court 
of the State, by which the judgment below was reversed, and 
the cause remanded to the Circuit Court with directions to
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dismiss the complaint. 64 Wisconsin, 579. To review this 
latter judgment the cause was brought to this court on writ of 
error.

Mr. Louis D. Brandeis and Mr. Jeremiah Smith (with 
whom was Mr. Edwin H. Abbot on the brief) for plaintiff in 
error.

Mr. Willis Hand, Mr. M. Barry and Mr. John C. Spooner, 
for defendants in error, submitted on their brief.

Mr . Justi ce  Field , after stating the case, delivered the 
opinion of the court.

It is familiar law that a State has no power to tax the prop-
erty of the United States within its limits. This exemption of 
their property from state taxation — and by state taxation 
we mean any taxation by authority of the State, whether it 
be strictly for state purposes or for mere local and special 
objects — is founded upon that principle which inheres in 
every independent government, that it must be free from any 
such interference of another government as may tend to de-
stroy its powers or impair their efficiency. If the property of 
the United States could be subjected to taxation by the State, 
the object and extent of the taxation would be subject to the 
State’s discretion. It might extend to buildings and other 
property essential to the discharge of the ordinary business of 
the national government, and in the enforcement of the tax 
those buildings might be taken from the possession and use of 
the United States. The Constitution vests in Congress the 
power to “ dispose of and make all needful rules and regula-
tions respecting the territory or other property belonging to 
the United States.” And this implies an exclusion of all 
other authority over the property which could interfere with 
this right or obstruct its exercise. Wan Brocklin N. State of 
Tennessee, 117 U. S. 151, 168.

This doctrine of exemption from taxation of the property of 
the United States, so far as lands are concerned, is in express
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terms affirmed in the constitution of Wisconsin, which ordains 
that the State “ shall never interfere with the primary dispo-
sition of the soil within the same by the United States, nor 
with any regulations Congress may find necessary for securing 
the title in such soil to bona fide purchasers thereof; and no 
tax shall be imposed on land the property of the United States.” 
Constitution of 1848, Art. II, sec. 2.

It follows that all the public domain of the United States 
within the State of Wisconsin was in 1883 exempt from state 
taxation. Usually the possession of the legal title by the 
government determines both the fact and the right of owner-
ship. There is, however, an exception to this doctrine with 
respect to the public domain, which is as well settled as the 
doctrine itself, and that is, that where Congress has prescribed 
the conditions upon which portions of that domain may be 
alienated, and provided that upon the performance of the 
conditions a patent of the United States shall issue to the 
donee or purchaser, and all such conditions are complied with, 
the land alienated being distinctly defined, it only remaining 
for the government to issue its patent, and until such issue 
holding the legal title in trust for him, who in the meantime 
is not excluded from the use of the property — in other words, 
when the government has ceased to hold any such right or 
interest in the property as to justify it in withholding a patent 
from the donee or purchaser, and it does not exclude him from 
the use of the property — then the donee or purchaser will be 
treated as the beneficial owner of the land, and the same be 
held subject to taxation as his property. This exception to 
the general doctrine is founded upon the principle that he who 
has the right to property, and is not excluded from its enjoy-
ment, shall not be permitted to use the legal title of the 
government to avoid his just share of state taxation.

Thus, in Carroll v. Safford, 3 How. 441, 461, the complain-
ant had entered certain lands belonging to the United States, 
m the local land office, paid for them the required price, and 
received from the office a land certificate. Patents were 
issued for them, but, before their issue, the lands were assessed 
for taxation and sold for the taxes. The question whether
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they were subject to taxation by the State after their entry 
and before the patents were issued was answered in the 
affirmative. Said the court: “ When the land was purchased 
and paid for, it was no longer the property of the United 
States, but of the purchaser. He held for it a final certificate, 
which could no more be cancelled by the United States than a 
patent;” and again: “It is said the fee is not in the pur-
chaser, but in the United States, until the patent shall be 
issued. This is so, technically, at law, but not in equity. The 
land in the hands of the purchaser is real estate, descends to 
his heirs, and does not go to his executors or administrators.” 
And again: “Lands which have been sold by the United 
States can in no sense be called the property of the United 
States. They are no more the property of the United States 
than lands patented. So far as the rights of the purchaser are 
considered, they are protected under the patent certificate as 
fully as under the patent. Suppose the officers of the govern-
ment had sold a tract of land, received the purchase money, 
and issued a patent certificate: can it be contended that they 
could sell it again, and convey a good title ? They could no 
more do this than they could sell land a second time which 
had been previously patented. When sold, the government, 
until the patent shall issue, holds the mere legal title for the 
land in trust for the purchaser; and any second purchaser 
would take the land charged with the trust.”

In Witherspoon v. Duncan, 4 Wall. 210, 218, a similar ques-
tion arose and was in like manner answered. Said the court: 
“ In no just sense can lands be said to be public lands after 
they have been entered at the land office and a certificate of 
entry obtained. If public lands before the entry, after it they 
are private property. If subject to sale, the government has 
no power to revoke the entry and withhold the patent. A 
second sale, if the first was authorized by law, confers no 
right on the buyer, and is a void act; ” and again : “ The con-
tract of purchase is complete when the certificate of entry is 
executed and delivered, and thereafter the land ceases to be a 
part of the public domain. The government agrees to make 
proper conveyance as soon as it can, and in the meantime
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holds the naked legal fee in trust for the purchaser, who has 
the equitable title.” See, also, Railway Co. v. Prescott, 16 
Wall. 603, 608; Railway Co. v. McShane, 22 Wall. 444, 461.

In the light of these decisions, it will be necessary, in order 
to determine the liability of the property held by the plaintiff 
to taxation in 1883, to consider the nature and extent of its 
interest in the property at that time acquired under the grant 
of Congress of May, 1864, and by its subsequent construction 
of the road.

Numerous grants of land were made by Congress between 
1860 and 1880 to aid in the construction of railroads; some 
directly to incorporated companies, others to different States, 
the lands to be by them transferred to companies by whom 
the construction of the roads might be undertaken. The 
different acts making these grants were similar in their gen-
eral provisions, and so many of them have been, at different 
times, before this court for consideration that little can be 
said of their purport and meaning, the title they transfer, and 
the conditions upon which the lands could be used and dis-
posed of, which has not already and repeatedly been said in 
its decisions. Each grant gave a specified quantity of lands, 
designated by sections along the route of the proposed road, 
with the exception of such as might, when the line of the 
road should be definitely fixed, have been disposed of or 
reserved by the government, or to which a preemption or 
homestead right might then have attached. For these ex-
cepted sections, which otherwise would have been taken from 
those designated along the line of the road, other lands beyond 
those sections within a specified distance were allowed to be 
selected. The title conferred was a present one, so as to insure 
the donation for the construction of the road proposed against 
any revocation by Congress, except for non-performance of the 
work within the period designated, accompanied, however, with 
such restrictions upon the use and disposal of the lands as to 
prevent their diversion from the purposes of the grant. It was 
the practice of the Land Department, as shown by the evidence 
ln this record, up to the decision of Leavenworth, Lawrence de 
^Voeston Railroad Co. v. United States, in April, 1876, 92 U. S.
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733, to allow deficiencies in the quantity of land intended to be 
granted, arising from sales or other disposition made before the 
date of the grant, as well as those made subsequently, and those 
arising from the attachment of preemption or homestead rights, 
to be supplied from lands lying beyond the original sections, 
within what were termed the indemnity limits. This practice 
was held in Winona & ¡St. Peter Railroad Co. n . Barney to have 
been correct. 113 U. S. 618,625; As the court there said: “ The 
policy of the government was to keep the public lands open at 
all times to sale and preemption, and thus encourage the settle-
ment of the country, and, at the same time, to advance such 
settlement by liberal donations to aid in the construction of 
railways. The acts of Congress, in effect, said: ‘ We give to the 
State certain lands to aid in the construction of railways lying 
along their respective routes, provided they are not already 
disposed of, or the rights of settlers under the laws of the United 
States have not already attached to them, or they may not be 
disposed of or such rights may not have attached when the 
routes are finally determined. If at that time it be found that 
of the lands designated any have been disposed of, or rights of 
settlers have attached to them, other equivalent lands may be 
selected in their place, within certain prescribed limits.’ The 
encouragement to settlement by aid for the construction of 
railways was not intended to interfere with the policy of 
encouraging such settlement by sales of the land, or the grant 
of preemption rights.” The court accordingly held that the 
indemnity clause covered losses from the grant by reason of 
sales and the attachment of preemption rights previous to the 
date of the act, as well as by reason of sales and the attach-
ment of preemption rights between that date and the final 
determination of the route of the road.

After the decision of the court in the Leavenworth case the 
Land Department changed its practice and refused to allow the 
deficiencies, arising from sales or other disposition made, or 
from the attachment of preemption or homestead rights before 
the date of the act, to be made up from selections within the 
indemnity limits. But that decision did not warrant the 
change. The question in that case was not, for what deficien-
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cies indemnity could be had, but what lands could be taken 
for deficiencies which existed. If what was then said indi-
cated that deficiencies which could be supplied were limited to 
such as might arise after the passage of the act, it was a mere 
dictum not essential to the decision, and therefore not authori-
tative and binding. The refusal of the Land Department, 
therefore, to allow the deficiencies arising in the sections 
within the place limits in this case to be supplied by selections 
from the indemnity lands, and to issue patents of the United 
States for them, was erroneous.

The question now arises as to how far this refusal affected 
the legal or equitable title of the company to the lands taxed 
in 1883, for which it only obtained a patent in 1884. The 
lands taxed amounted to eleven parcels of forty acres each 
lying within the original sections named in the grant, that is, 
within the ten miles limit from the line of the road, and the 
remainder were within the indemnity limits. Neither were 
allowed, because, by excluding the deficiencies arising before 
the date of the grant from indemnity, the whole amount of 
the lands granted had already been patented. So far as the 
eleven parcels of forty acres each are concerned, the right of 
the plaintiff to them and to a patent for them had as early as 
1877 become complete under the terms of the granting act. 
The line of the railroad had been definitely fixed on the 7th 
of October, 1869 ; and the three twenty-mile sections, numbers 
five, six, and seven, were all completed in June, 1877, and 
supplied with the buildings and appurtenances specified in the 
act to entitle the company to patents for them from the United 
States. The title conferred by the grant was necessarily an 
imperfect one, because, until the lands were identified by the 
definite location of the road-, it could not be known what 
specific lands would be embraced in the sections named. The 
grant was, therefore, until such location, a float. But when 
the route of the road was definitely fixed, the sections granted 
became susceptible of identification, and the title attached to 
them and took effect as of the date of the grant, so as to cut 

all intervening claims. Schulenberg v. Harriman, 21 Wall. 
60; Leavenworth &c. Railroad v. United States, 92 U. S.
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733, 741 ; Missouri, Kansas <& Texas Railroad Co. v. 
Kansas Pacific Railway Co., 97 U. S. 491, 496 ; Railway 
Co. v. Baldwin, 103 U. S. 426, 429. The road having been 
built as early as-June, 1877, and supplied, as required, with 
the appurtenances specified, the company was entitled to have 
the restrictions upon the use of the land released. It had 
then, to the eleven forty-acre parcels which were capable of 
identification, an indefeasible right or title; it matters not 
which term be used. The^subsequent issue of the patents by the 
United States was not essential to the right of the company 
to those parcels, although in many respects they would have 
been of great service to it. They would have served to 
identify the lands as coterminous with the road completed ; 
they would have been evidence that the grantee had complied 
with the conditions of the grant, and to that extent that the 
grant was relieved of possibility of forfeiture for breach of 
them; they would have obviated the necessity of any other 
evidence of the grantee’s right to the lands ; and they would 
have been evidence that the lands were subject to the disposal 
of the railroad company with the consent of the government. 
They would have been in these respects deeds of further 
assurance of the patentee’s title, and, therefore, a source of 
quiet and peace to it in its possessions.

There are many instances in the reports where such effect as 
is here stated has been given to patents authorized or directed 
to be issued to parties, notwithstanding they had previously 
received a legislative grant of the premises, or their title had 
been already confirmed. In Langdeau v. Hanes, 21 Wall. 
521, 529, we have one of that kind. There, this court said: 
“ In the legislation of Congress a patent has a double opera-
tion. It is a conveyance by the government, when the gov-
ernment has any interest to convey ; but where it is issued 
upon the confirmation of a claim of a previously existing title, 
it is documentary evidence, having the dignity of a record, of 
the existence of that title, or of such equities respecting the 
claim as justify its recognition and confirmation. The instru-
ment is not the less efficacious as evidence of previously exist-
ing* rights because it also embodies words of release or transfer o o
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from the government.” We are of opinion, therefore, that 
these eleven forty-acre parcels were in 1883 subject to taxation 
by the State of Wisconsin. The lands had become the prop-
erty of the railroad company, and there was nothing to hinder 
their use and enjoyment. For that purpose it is immaterial 
whether it be held that the company then had a legal and 
indefeasible title to the lands, or merely an equitable title to 
them to be subsequently perfected by patents from the govern-
ment.

But as to the remainder of the lands taxed, which fell within 
the indemnity limits, the case is different. For such lands no 
title could pass to the company not only until the selections 
were made by the agents of the State appointed by the gov-
ernor, but until such selections were approved by the Secretary 
of the Interior. The agent of the State made the selections, 
and they had been properly authenticated and forwarded to 
the Secretary of the Interior. But that officer never approved 
of them. Nor can such approval be inferred from his not for-
mally rejecting them. He refused, as already stated, to issue 
to the company any patents for any more lands, insisting that 
it had already received over 40,000 acres too much, and he 
directed the Commissioner of the General Land Office to 
require the company to restore this excess to the government. 
The approval of the Secretary was essential to the efficacy of 
the selections, and to give to the company any title to the 
lands selected. His action in that matter was not ministerial 
but judicial. He was required to determine, in the first place, 
whether there were any deficiencies in the land granted to the 
company which were to be supplied from indemnity lands; 
and, in the second place, whether the particular indemnity 
lands selected could be properly taken for those deficiencies. 
In order to reach a proper conclusion on these two questions 
he had also to inquire and determine whether any lands in the 
place limits had been previously disposed of by the govern-
ment, or whether any preemption or homestead rights had 
attached before the line of the road was definitely fixed. 
There could be no indemnity unless a loss was established. 
And in determining whether a particular selection could be
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taken as indemnity for the losses sustained, he was obliged to 
inquire into the condition of those indemnity lands, and deter-
mine whether or not any portion of them had been appropri-
ated for any other purpose, and if so, what portion had been 
thus appropriated, and what portion still remained. This 
action of the Secretary was required, not merely as super-
visory of the action of the agent of the State, but for the pro-
tection of the United States against an improper appropriation 
of their lands. Until the selections were approved there were 
no selections in fact, only preliminary proceedings taken for 
that purpose ; and the indemnity lands remained unaffected in 
their title. Until then, the lands which might be taken as 
indemnity were incapable of identification ; the proposed selec-
tions remained the property of the United States. The gov-
ernment was, indeed, under a promise to give the company 
indemnity lands in lieu of what might be lost by the causes 
mentioned. But such promise passed no title, and, until it was 
executed, created no legal interest which could be enforced in 
the courts. The doctrine, that until selection made no title 
vests in any indemnity lands, has been recognized in several 
decisions of this court. Thus in Ryan v. Railroad Co., 99 U. S. 
382, 386, in considering a grant of land by Congress, in aid of 
the construction of a railroad, similar in its general features to 
the one in this case, the court said: “ Under this statute, when 
the road was located and the maps were made, the right of the 
company to the odd sections first named became ipso facto 
fixed and absolute. With respect to the 1 lieu lands,’ as they 
are called, the right was only a float, and attached to no spe-
cific tracts until the selection was actually made in the manner 
prescribed.” And again, speaking of a deficiency in the land 
granted, it said: “ It was within the secondary or indemnity 
territory where that deficiency was to be supplied. The rail-
road company had not and could not have any claim to it 
until specially selected, as it was, for that purpose.” The 
selection had been approved by the Secretary.

In St. Paul dec. Railroad n . Wi/nona <Scc. Railroad, 112 U. S. 
720, 731, the court, speaking of a previous decision, said: “ The 
reason of this is that, as no vested right can attach to the lands



WISCONSIN RAILROAD CO. v. PRICE COUNTY. 513

Opinion of the Court.

in place — the odd-numbered sections within six miles of each 
side of the road — until these sections are ascertained and 
identified by a legal location of the line of the road, so in 
regard to the lands to be selected within a still larger limit, 
their identification cannot be known until the selection is 
made. It may be a long time after the line of the road is 
located before it is ascertained how many sections, or parts of 
sections, within the primary limits have been lost by sale or 
preemption. It may be still longer before a selection is made 
to supply this loss.”

In Sioux City &c. Railroad v. Chicago dec. Railway, 117 
U. S. 406, 408, where the railroad grant as to indemnity lands 
was substantially similar to the one in this case, and one of 
the questions was as to the title to the indemnity lands, the 
court said: “ No title to indemnity lands was vested until a 
selection was made by which they were pointed out and ascer-
tained, and the selection made approved by the Secretary of 
the Interior.”

In Barney v. Winona t&c. Railroad, 117 U. S. 228, 232, the 
court said: “ In the construction of land-grant acts, in aid 
of railroads, there is a well-established distinction observed 
between ‘ granted lands ’ and ‘ indemnity lands.’ The former 
are those falling within the limits specially designated, and 
the title to which attaches when the lands are located by an 
approved and accepted survey of the line of the road filed in 
the Land Department, as of the date of the act of Congress. 
The latter are those lands selected in lieu of parcels lost by 
previous disposition or reservation for other purposes, and the 
title to which accrues only from the time of their selection.”

The same view has been held by different Attorneys General 
of the United States, in their official communications to heads 
of the departments, where selections of the public lands have 
been granted, subject to the approval of the Secretary of the 
Interior, Cape Mendocino Lighthouse Site, 14 Opinions Attys, 
den. 50, Portage La/nd Crant, lb. 645, and such has been the 
consistent practise of the Land Department. The uniform lan-
guage is, that no title to indemnity lands becomes vested in 
any company dr in the State until the selections are made;

vol . cxxxm—33
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and they are not considered as made until they have been 
approved, as provided by statute, by the Secretary of the 
Interior.

It follows from these views that the indemnity lands described 
in the complaint were not subject to, taxation as the property 
of the railroad company in 1883. The judgment of the Su-
preme Court of Wisconsin must, therefore, be

Reversed^ and the cause remanded with directions to enter a 
decree perpetually enjoining the collection of the taxes 
levied in the year 1883 upon the indem/nity lands, and dis-
missing the complaint as to the eleven pa/rcels of forty acres 
each ; and it is so ordered.

BURTHE v. DENIS.

ERROR TO THE SUPREME COURT OF THE STATE OF LOUISIANA.

No. 1381. Submitted January 13,1890. — Decided March 3, 1890.

The property of a subject of the Emperor of the French in Louisiana was 
occupied by the army of the United States during the war of the rebellion. 
A claim for the injury caused thereby was adjusted by the commanding 
general, but payment was refused in consequence of the passage of the 
act of February 21, 1867, 14 Stat. 397, c. 57. After the organization of 
the commission under the Claims Convention of 1880 with France, 2 
Stat. 673, his executor (he having meantime died in Paris leaving a will 
distributing his estate) presented this claim against the United States to 
the commissioners, and an allowance was made which was paid to t e 
executor. In settling the executor’s accounts in the courts of Louisiana 
two of the legatees, who were citizens of France, laid claim to the whole 
of the award. The other legatees, who were citizens of the United States, 
claimed the right to participate in the division of this sum. The awar 
of the commission being sil6nt on the subject, the briefs of counsel on 
both sides before the commission together with letters from the claim 
ants’ counsel, and a letter from one of the commissioners, wey o ere 
to show that only the claims on the part of the French legatees were 
considered by the commission, and the evidence was admitted. The 
preme court of Louisiana ordered the award to be distributed among a 
the legatees, French and American; Held,
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(1) That this court had jurisdiction to review the judgment of the state 
court;

<2) That the-French legatees only were entitled to be represented before 
the commission, and they only were entitled to participate in the 
distribution;

(3) That the briefs of counsel were properly admitted in evidence;
(4) That the letters of counsel and of the commissioner should have 

been rejected; but,
(5) That it was immaterial whether the evidence was or was not received, 

as the decision of the question depended upon considerations 
which such evidence could in no way affect.

Extrinsic evidence to aid in the interpretation of the judgment of a court 
or commission is inadmissible unless, after reference to the pleadings 
and proceedings, there remains some ambiguity or uncertainty in it.

At  ‘the commencement of the late civil war L. F. Foucher, 
a citizen of France and a resident of the city of Paris, and 
bearing the title of Marquis de Circe, was the owner of a 
plantation situated on the east bank of the Mississippi River, 
a few miles above the centre of the city of New Orleans, 
though within its corporate limits. A portion of it was 
known as Exposition Park or Audubon Park. When the city 
was occupied by the Federal troops in 1862 they took posses-
sion of the plantation. Some of its fields were used for pas-
ture; some were converted into camping ground; and upon 
part a hospital for the soldiers was. built. The whole was in 
the military occupation and control of the United States, to 
the entire exclusion of the owner. In 1865 a claim for reim-
bursement of the damages sustained was presented on behalf 
of the owner to the Military Claims Commission sitting at 
New Orleans. General Canby, as commanding general of the 
district embracing that city, and the’head of the commission, 
made a report upon the claim, recommending, upon the advice 
of his chief quartermaster, its settlement by the payment of 
$36,433.33. This report was addressed to the Adjutant Gene- 
ral’s Department, and forwarded to Washington in June, 1866. 
No part of this claim, was, however, paid, for the reason, as 
stated by counsel, that before action was had upon it the act 
°f Congress of February 21, 1867, was passed, forbidding the 
settlement of any claim for the occupation of or injury to real 
estate by the military authorities or troops of the United



516 OCTOBER TERM, 1889.

Statement of the Case.

States where such claim originated during the war. 14 Stat. 
397, c. 57.

In 1869 Foucher died, leaving a will, in which he made his 
widow, also a citizen of France, his universal legatee, and she 
was put in possession of his estate. In 1877 she died, leaving 
a will by which she devised her entire estate to her nephews 
and nieces, who were appointed her universal legatees, jointly. 
After some litigation to determine the true construction of 
this will, the legatees went into possession of her estate. 31 
La. Ann. 568. The estates both of Foucher and of his widow 
were settled and the property distributed among the legatees 
of the latter or their heirs. The executors were discharged 
and the successions considered as finally closed. Neither the 
estate of Foucher nor of his widow had received any moneys 
upon the claim which had been presented on behalf of Foucher 
in 1865, for the damage sustained by the occupation and use 
of his plantation by the Federal troops, the payment of which 
had been recommended by General Canby; nor was any men-
tion made of the claim in the distribution of the estate of 
«either.

In January, 1880, a convention was concluded between the 
United States and France, 21 Stat. 673, by which it was agreed 
that “ all claims on the part of corporations, companies, or pri-
vate individuals, citizens of the United States, upon the gov-
ernment of France, arising out of acts committed against the 
persons or property of citizens of the United States not in the 
service of the enemies of France, or voluntarily giving aid and 
comfort to the same, by the French civil or military author-
ities, upon the high seas or within the territory of France, its 
colonies and dependencies, during the late war between France 
and Mexico, or during the war of 1870-’71, between France 
and Germany, and the subsequent civil disturbances known as 
the ‘ Insurrection of the Commune ; ’ and on the other hand, 
all claims on the part of corporations, companies or private 
individuals, citizens of France, upon the government of the 
United States, arising out of acts committed against the per-
sons or property of citizens of France not in the service of the 
enemies of the United States, or voluntarily giving aid an
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comfort to the same, by the civil or military authorities of 
the government of the United States, upon the high seas or 
within the territorial jurisdiction of the United States, during 
the period comprised between the thirteenth day of April, 
eighteen hundred and sixty-one, and the twentieth day of 
August, eighteen hundred and sixty-six, shall be referred to 
three commissioners, one of whom shall be named by the 
President of the United States, and one by the French gov-
ernment, and the third by His Majesty the Emperor of 
Brazil.” The convention also provided that the commission 
thus constituted should be competent and obliged to examine 
and decide upon all claims of the above character presented to 
them by the citizens -of either country, except such as had 
been already diplomatically, judicially or otherwise by compe-
tent authorities previously disposed of by either government; 
but that no claim or item of damage or injury based upon the 
emancipation or loss of slaves should be entertained. The 
convention also provided that the commission should, without 
delay, after its organization, proceed to examine and determine 
the claims specified, and that the concurring decisions of the 
commissioners or of any two of them should be conclusive and 
final; and the contracting parties especially engaged so to 
consider them, and to give full effect to such decisions, with-
out any objections, evasions, or delay whatever.

The commission thus provided for was organized and pro-
ceeded to the hearing of claims at the city of Washington. 
The claim of Foucher was for acts committed against his prop-
erty within the period prescribed, arid the parties interested in 
that claim were desirous of presenting it to the commission for 
consideration. That commission, as it was authorized to do 
under the act of June 16, 1880, providing for carrying the 
treaty into effect, had adopted rules for the conduct of its 
business, among which was one that, if the claimant were 
dead, his executor or administrator, or legal representatives, 
must appear for him, and that each claimant should file in the 
office of the commission a statement of his claim, in the form 
°i a memorial addressed to the commission. 21 Stat. 296, c. 
”53, | 4. The successions of Mr. and Mrs. Foucher were
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accordingly reopened, and Arthur Denis was appointed dative 
testamentary executor in both, that is, an executor to take the 
place of the one named in the wills of the deceased.

Soon afterwards Mr. Denis filed in the office of the commis-
sion a memorial entitled “ Arthur Denis, dative testamentary 
executor of Toucher vs. The United States.” In this memo-
rial he presented the claim in the right of Toucher, deceased, 
and joined with him as claimants all parties interested in the 
successions of Mr. and Mrs. Toucher, all of whom were citizens 
of the United States, except Paul Louis Burthe and Dominique 
Pran^ois Burthe, who were citizens of Prance; and he filed 
a power of attorney showing that he appeared as their agent. 
Subsequently these latter parties filed a separate petition or 
memorial, in which they appeared in person. They are heirs 
each of one-eighth of the Estate of Mrs. Toucher.

In June, 1883, the commission rendered its award as follows:

“ Arthur Denis )
vs. / No. 603.

The United States. )
“We allow this claim at the sum of nine thousand and two 

hundred dollars, with interest at five per cent from April 1st, 
1865.”

Of this award Mr. Denis collected $8229.18, from which he 
reserved $114.98 for future costs, and deducted $2834.20 for 
charges and expenses, which are conceded to have been cor-
rect, leaving a balance of $5280. This sum as dative executor 
he proposed to distribute among all the heirs and legatees of 
Mrs. Toucher precisely as he would have done had this amount 
been moneys possessed by her as part of her estate at the 
time of her death. All the parties, except the plaintiffs in 
error, are citizens of the United States, and were such citizens 
at the time of the award. The plaintiffs in error being the 
only heirs who were at the time citizens of Trance, insistec 
that they were entitled to the whole award. Mr. Denis pre 
sented the matter to the Civil District Court for the Parish o 
Orleans for determination, showing the respective proportions 
the heirs and legatees would be entitled to receive if the suro
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mentioned was to be distributed among them in the same pro-
portion as the original estates^ Accompanying this show-
ing— tableau of distribution as it is termed — he made the 
following statement :

“ The undersigned, testamentary executor, understands that 
the French and American Claims Commission established the 
uniform jurisprudence for its decisions that it could not hear 
and determine any claims against the United States except 
those of claimants and beneficiaries who were French citizens, 
and that the said commission rejected all claims of persons 
not French citizens, even when they represented the claim of 
a deceased French person.

“In claim Ko. 603, of the succession of L. F. Foucher de 
Circé, the actual claimants are all American citizens except 
Paul Louis Burthe and Dominique François Burthe, who are 
French citizens. Under the said jurisprudence of the commis-
sion, and considering the status of the American claimants, the 
executor felt great doubt and hesitation as to the distribution 
to be made under this tableau. On the one hand it seemed as 
if the commission, under its rulings, could not have made any 
award in favor of the American claimants, and that the award 
as allowed must have been intended for the French claimants 
only; but, on the other side, the commission not having in 
express terms excluded the American claimants, the executor 
concluded, in making the tableau, to allow to the several lega-
tees their recognized proportions of interest in the estates, 
leaving the French heirs to come by oppositions and assert 
their rights, if any they have, to the entire award.”

To this representation, or tableau of distribution, the plain-
tiffs in error made opposition, alleging that they were entitled 
to the whole award, being the only heirs and legatees who 
were French citizens at the time the claim was presented and 
when the award was rendered ; and that no award under the 
treaty could have been made in favor of the other Iieirs and 
legatees, they being citizens of the United States at that time, 
and that no executor, administrator or person representing the 
succession of a person who was not a French citizen at the 
time the damage was suffered and award rendered could have
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any standing before the commission. The District Court of 
the parish, the court of original jurisdiction, maintained the 
position of the plaintiffs in error, and decreed that the entire 
fund, $5280, should go to them, one-half to each. From this 
judgment the executor appealed to the Supreme Court of 
Louisiana, which tribunal reversed the decree below, giving 
judgment in favor of the executor, to the effect that the entire 
fund in his possession from the award, less the charges and 
expenses incurred and the amount retained for future costs, 
should be distributed proportionally among the legatees and 
heirs of Mrs. Foucher, according to the tableau of distribution 
presented by him. From this latter judgment the case was 
brought to this court on writ of error.

Mr. Alexander Porter Morse, (with whom was Charles 
Carr oil on the brief,) for plaintiffs in error.

Mr. Henry Chiapella for defendants in error.

Mr , Justic e Fiel d , after stating the case, delivered the 
opinion of the court.

As the contention of the plaintiffs in error that they are 
entitled to the entire award rendered by the French and 
American Claims Commission, after deducting from it the 
conceded charges and expenses, is founded upon the stipula-
tions of the treaty of 1880, the refusal of the Supreme Court 
of Louisiana to recognize the right thus asserted by them 
presents a question for the jurisdiction of this court, within 
the express terms of the 25th section of the Judiciary Act of 
1789, which is reproduced, somewhat enlarged in its provisions, 
in the Revised Statutes, § 709. The decision was against the 
right specially claimed under the treaty in question.

The position of the plaintiffs in error was, in our judgment, 
well taken, and should have been sustained. Independently 
of the express provisions of the treaty it could not reasonably 
be urged that the award should inure to the benefit of citizens 
of the United States. It would be a remarkable thing, an 
we think without precedent in the history of diplomacy, or
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the government of the United States to make a treaty with 
another country to indemnify its own citizens for injuries 
received from its own officers. To any suggestion of that 
kind from a foreign country the government of the United 
States would probably answer that it was entirely competent 
to deal with its own citizens and to do justice to them without 
the interposition of any other country.

But the express language of the treaty here limits the juris-
diction of the commission to claims by citizens of one country 
against the government of the other. It matters not by 
whom the claim may have been presented to the commission. 
That body possessed no authority to consider any claims 
against the government of either the United States or of 
France, except as held, both at the time of their presentation 
and of judgment thereon, by citizens of the other country.

There is no ambiguity in the language of the treaty on this 
subject; it is entirely free from doubt. It is true Arthur 
Denis presented the claim as dative testamentary executor of 
Mr. Foucher’s succession, and he joined, in his memorial to 
the commission, all the legatees and heirs under the will of 
Madame Foucher, to whom the estate of her husband had 
been left, appearing also for the plaintiffs in error under a 
power of attorney from them, they subsequently appearing in 
person. This memorial only gave the commission full knowl-
edge of the origin and condition of the claim. It could not 
enlarge its power or bring within its jurisdiction any claim 
against the United States of other parties than citizens of 
France. When the award was made it could lawfully be 
intended for no other than such citizens. The right of the 
plaintiffs in error to the award arises from the treaty, to which 
any rules for the distribution of estates under the law of 
Louisiana must give way, the treaty being of superior author-
ity in the case. They were entitled, each to one-eighth of any 
property coming to them as legatees of Mrs. Foucher, and that 
proportion of the whole claim shown to exist against the 
United States for damages to the property of her husband and 
for its use was all that the commission could allow, as it 
could not consider the interests of their co-legatees or co-heirs,
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they not being citizens of France. The amount of the whole 
claim as set forth in the memorial presented by Denis exceeded 
$100,000. The amount which General Canby, in 1865, recom-
mended to be paid, as already stated, exceeded $36,000. What-
ever the damages sustained by Foucher as estimated by the 
commission, that body could allow only one-fourth thereof, 
the proportion due to the plaintiffs in error. Any award to 
their co-legatees would have been invalid and void. They 
may be entitled to an equal share in the whole claim against 
the government of the United States; but if so they must 
resort to remedies provided by the laws of the United States 
for the prosecution of claims against them, or, if those remedies 
are inadequate to give this relief, they must apply to Congress. 
Relief by the commission under the treaty could be given only 
to those legatees who were at the time citizens of France.

On the hearing before the District Court, the brief of coun-
sel for the French government, and of private counsel filed 
with the commission for the claimants, and letters of the latter 
counsel, were produced to show that no claim was pressed by 
them except on behalf of the plaintiffs in error; and also a 
letter of one of the commissioners, to show that no other claim 
was considered by the commission. Objection was taken to 
this evidence on the ground that the decision of the commis-
sion could not be interpreted by subsequent testimony, or by 
the arguments of counsel before it, or the opinions of attorneys 
employed in the case. As we understand the objection, it 
went to the competency of the testimony, rather than to its 
sufficiency. As a general rule, the judgment of a court or 
commission is to be interpreted by its own language and the 
pleadings or proceedings upon which it is founded. Extrinsic 
evidence to aid in its interpretation is inadmissible unless after 
reference to the pleadings and proceedings there remains some 
ambiguity or uncertainty in it. In such cases resort may be 
had to other evidence, as where, from the generality of the 
language in the pleadings, or proceedings as well as in the 
decision, it becomes necessary to ascertain and limit the exten 
of the judgment intended. Thus where a former judgment is 
pleaded in bar of a second action upon the same demand, it is
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competent to show by extrinsic evidence the identity of the 
demands in the two cases, if this does not appear on the face of 
the pleadings. Washington, Alexandria de Georgetown Steam 
Packet Co. v. Sickles, 24 How. 333 ; Miles V. Caldwell, 2 Wall. 
35; Cromwell v. County of Sac, 94 IT. S. 351, 355.

If it had been necessary to limit the effect of the award of 
the commission in the present case, we do not perceive any 
valid objection to extrinsic evidence for that purpose. The 
brief of counsel for the claimants would show the character 
and extent of their contention before that body. But letters 
of counsel and the letter of one of the commissioners can 
hardly be considered as competent evidence. Their declara-
tions, if receivable at all, could only be so in the form of testi-
mony given by them as witnesses in the case, and not in any 
ex parte written communication. But, though received as 
evidence, they could not have had any effect upon the decis-
ion as to the claim of the plaintiffs in error. Their claim 
rested on the treaty, which authorized no award in favor of 
any other parties before the commission. It is therefore im-
material that such evidence was received. The nature and 
extent of the award, and the parties entitled to it, depended 
upon considerations which such evidence could in no way 
affect.

It follows that the judgment of the Supreme Court of Lou-
isiana must be

Reversed and the cause remanded, with directions to take 
further proceedings in accordance with this opinion ; and 
it is so ordered.

BERNARDS TOWNSHIP v. MORRISON.

error  to  the  circuit  court  of  the  unit ed  stat es  for  the  
DISTRICT OF NEW JERSEY.

No. 195. Argued January 30, 31,1890. — Decided March 3j 1890.

All the questions presented and argued in this case have been often consid-

ered and decided by this court, and the court adheres to the decisions in
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Montclair n . Ramsdell, 107 U. S. 147; Bernards Township v. Stebbins, 109 
, U. S. 341; and New Providence v. Halsey, 117 U. S. 336.

Cotton n . New Providence, 47 N. J. Law, 401; and Mutual Benefit Life Co. n . 
Elizabeth, 42 N. J. Law, 235, approved.

The organization of townships and the number, character, and duties of 
their various officers are matters of legislative control.

Officers duly appointed under statute authority represent a municipality as 
fully as officers elected.

When the legislature has declared how an officer is to be selected, and the 
officer is selected in accordance with that declaration, his acts, within 
the scope of the powers given him by the legislature, bind the munici-
pality.

In  contract , to recover on bonds issued by a municipal cor-
poration. Judgment for the plaintiff, to review which this 
writ of error was sued out. The case is stated in the opinion.

Mr. Alvah H. Clark and Mr. James R. English for plain-
tiffs in error.

Mr. Cortlandt Parker for defendant in error.

Mr . Just ice  Brewe r  delivered the opinion of the court.

This is an action on township bonds. Judgment was ren-
dered against the township, and it alleges error. The bonds 
were issued under an act approved April 9, 1868, and found 
in the session laws of New Jersey for that year, pages 915, etc. 
Outside of the obligatory words, this was the form of the bond:

“ This bond is one of a series of like tenor, amounting in the 
whole to the sum of one hundred and twenty-seven thousand 
dollars, issued on the faith and credit of said township in pur-
suance of an act entitled ‘ an act to authorize certain towns in 
the counties of Somerset, Morris, Essex and Union to issue 
bonds and take stock in the Passaic Valley and Peapack Rail-
road Company,’ approved April 9, 1868.

“ In testimony whereof, the undersigned, commissioners o 
the said township of Bernards, in the county of Somerset, o 
carry into effect the purposes and provisions of the said act, 
duly appointed, commissioned and sworn, have hereunto set
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our hands and seals the first day of January, in the year of 
our Lord one thousand eight hundred and sixty-nine.

“John  H. Anderson , [l . s .] 
“John  Guerin ,' [l . s .]

> “ Oliver  R. Steele , [l . s .]
“ Commissioners.

“ Registered in the county clerk’s office.
“Willi am  Ross , Jr .

“ County ClerkC

The first section of the act provides that, upon the applica-
tion in writing of twelve or more resident freeholders, the Cir-
cuit Court of the county shall appoint three resident freeholders 
to be commissioners.

Section two reads as follows:
“ That it shall be lawful for said commissioners to borrow, 

on the faith and credit of their respective townships, such sums 
of money not exceeding ten per centum of the valuation of the 
real estate and landed property of such township, to be ascer-
tained by the assessment rolls thereof respectively for the year 
eighteen hundred and sixty-seven, for a term not exceeding 
twenty-five years, at a rate of interest not exceeding seven 
per centum per annum, payable semi-annually, and to execute 
bonds therefor under their hands and seals respectively; the 
bonds so to be executed may be in such sums and payable at 
such times and places as the said commissioners and their suc-
cessors may deem expedient; but no such debt shall be con-
tracted or bonds issued by said commissioners of or for either 
of said townships, until the written consent shall have been 
obtained of the majority of the taxpayers of such township 
or their legal representatives appearing upon the last assess-
ment roll as shall represent a majority of the landed property 
of such township (including lands owned by non-residents) 
appearing upon the last assessment roll of such township; 
such consent shall state the amount of money authorized to 
be raised in such township, and that the same is to be invested 
ln the stock of the said railroad company, and the signatures 
shall be proved by one or more of the commissioners ; the fact
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that the persons signing such consent are a majority of the 
taxpayers of such township, and represent a majority of the 
real property of such township, shall be proved by the affidavit 
of the assessor of such township endorsed upon or annexed to 
such written consent, and the assessor of such township is 
hereby required to perform such service; such consent and 
affidavit shall be filed in the office of the clerk of the county 
in which such township is situated, and a certified copy thereof 
in the town clerk’s office of such township, and the same or a 
certified copy thereof shall be evidence of the facts therein 
contained, and received as evidence in any court of this State, 
and before any judge or justice thereof.”

By section three these commissioners were authorized to dis-
pose of the bonds, and invest the money in railroad stock in 
the name of the township, to subscribe for and purchase stock 
in the railroad company, and to act at stockholders’ meetings.

Section fourteen provides “that all bonds issued in accord-
ance with the provisions of this act shall be registered in the 
office of the county clerk of the county in which the township 
is situated issuing the same, and the words 1 registered in the 
county clerk’s office’ shall be printed or written across the 
face of each bond, attested by the signature of the county 
clerk when so registered, and no bond shall be valid unless so 
registered.”

It is conceded that the commissioners were duly appointed; 
that the issue of bonds was not in excess of the amount 
authorized by the statute; that a paper purporting to contain 
the consent of the requisite number of taxpayers, duly verified 
by the affidavit of the township assessor, was filed in the 
office of the clerk of the county; and that the plaintiffs were 
bona fide holders. But the contention is that the consent roll 
did not in fact contain the requisite number of taxpayers, and 
that the affidavit of the assessor was not true; also that the 
commissioners did not borrow any money on the bonds, but 
disposed of them without lawful consideration. The Circui 
Court held that these defences were unavailing against bona 
fide holders of the bonds; and with that ruling we concur. 
Indeed, all the questions which were earnestly presented an
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argued by counsel for plaintiffs in error have been often con- 
sidered and decided by this court. The act gave the commis-
sioners power, under certain conditions, to issue the bonds. 
The recitals therein show that they were issued “ in pursu-
ance ” of the act; and the bonds were all duly registered as 
required. The case of Montclair v. Ramsdell, 107 IT. S. 147, 
158, was a suit on bonds in form like the/ones in’suit, and 
issued under a statute practically identical. The validity of 
those bonds was sustained; and in the course of his opinion, 
speaking for the court, Mr. Justice Harlan says: “ Legislative 
authority for an issue of bonds being established by reference 
to the statute, and the bonds reciting that they were issued in 
pursuance of the statute, the utmost which plaintiff was bound 
to show, to entitle him prima facie to judgment, was the due 
appointment of the commissioners and the execution by them 
in fact of the bonds. It was not necessary that he should, in 
the first instance, prove either that he paid value, or that the 
conditions preliminary to the exercise by the commissioners of 
the authority conferred by statute were in fact performed 
before the bonds were issued. The one was presumed from 
the possession of the bonds; and the other was established 
by the statute authorizing an issue of bonds, and by proof of 
the due appointment of the commissioners, and their execution 
of the bonds, with recitals of compliance with the statute.” 
See, also, the cases of Berna/rds Township v. Stebbins, 109 
U. S. 341, and New Providence v. Halsey, 117 IT. S. 336, in 
which bonds issued either under the act before us, or that 
referred to in 107 IT. S. supra, were considered by the court. 
Reference also may be made to two New Jersey cases, Cotton 
v. Nw Providence, 47 N. J. Law, 401, and Mutual Life Co. 
v. Elizabeth, 42 N. J. Law, 235.

It were useless to refer to the long list of cases in which 
recitals, like these, have been held sufficient to sustain bonds 
in the hands of bona fide holders. It is urged that these com-
missioners were not elected by the people; that they were not 
the general officers of the township, but were special officers 
appointed by the Circuit Court — special agents, as it were, 
for the specific purpose; that the statute does not in terms
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give them authority to determine whether the preliminary 
conditions have been complied with ; and that this case is, 
therefore, to be distinguished in these respects from those cases 
where similar recitals have been held conclusive. But though 
not the ordinary officers of the township, they were the ones 
to whom by legislative direction was given full authority in 
the matter of issuing bonds. Thé organization- of townships, 
the number, character and duties of their various officers, are 
matters of legislative control ; and it is not doubtful that offi-
cers appointed represent the municipality as fully as officers 
elected. When the legislature has declared how an officer is 
to be selected, and the officer is selected in accordance with 
that declaration, his acts, within the scope of the powers given 
him by the legislature, bind the municipality. But these special 
commissioners were not the only officers of the township whose 
acts gave currency to these bonds. If inquiry had been directed 
to the county and township records, the affidavit of the town-
ship assessor to the consent required would have been found ; 
and on the face of the bonds it appears that the county clerk 
of the county has added his official certificate to their validity ; 
so that the acts of general as well as of special officers and 
agents of the township are the foundation upon which rests 
the validity of these bonds.

While it is true that the act does not in terms say that these 
commissioners are to decide that all preliminary conditions 
have been complied with, yet such express direction and au-
thority is seldom found in acts providing for the issuing of 
bonds. It is enough that full control in the matter is given to 
the officers named. In the case of Oregon n . Jennings 119 
U. S. 74, 92, the rule is thus stated by Mr. Justice Blatchford: 
“ Within the numerous decisions by this court on the subject, 
the supervisor and the town clerk, they being named in the 
statute as the officers to sign the bonds, and the ‘corporate 
authorities ’ to act for the town in issuing them to the com-
pany, were the persons entrusted with the duty of deciding, 
before issuing the bonds, whether the conditions determined 
at the election existed. If they have certified to that effect in 
the bonds, the town is estopped from asserting, as against a
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bona fide holder, that the conditions prescribed by the popular 
vote were not complied with.”

Whatever may be the hardships of this particular case, to 
sustain the defences pressed would go far towards destroying 
the market value of municipal securities. We see no error in 
the ruling of the Circuit Court, and its judgment is therefore 

Affirmed.

Mr . Jus tice  Fiel d  took no part in the decision of this case.

LINCOLN COUNTY v. LUNING.

ERROR TO THE CIRCUIT COURT OE THE UNITED STATES FOR THE 

DISTRICT OF NEVADA.

No. 1274. Submitted January 13, 1890. — Decided March 3, 1890.

The Eleventh Amendment to the Constitution does not operate to prevent 
counties in a State from being sued in a Federal Court.

No state statute exempting a county in the State from liability to suit except 
in the courts of the county can defeat the jurisdiction of suits given by 
the Constitution to the Federal courts.

This court follows the Supreme Court of Nevada in holding that the statute 
under which the bonds in controversy were issued was not in conflict 
with the Constitution of of that State.

County of Greene v. Daniel, 102 U. S. 187, followed.
When, after default by a municipal corporation in the payment of interest 

upon its bonds the legislature provides for the creation of a special fund 
by the debtor, out of which the creditor is to be paid, the debtor cannot 
Set up the statute of limitations to an action on the bonds and coupons, 
without showing that the fund has been provided.

The  case is stated in the opinion.

-Mr. H. F. Bartine for plaintiff in error.

B.r. Abraham Clark Freema/n for defendant in error.

Mr . Justice  Brew er  delivered the opinion of the court.

This is an action on bonds and coupons. Judgment was 
rendered against the county and it alleges error. The pri- 

vol . cxxxm—34
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mary question is as to the jurisdiction of the Circuit Court. 
This jurisdiction is challenged on two grounds. First, it is 
claimed that because the county is an integral part of the 
State it could not, under the Eleventh Amendment of the 
Federal Constitution be sued in the Circuit Court; and, sec-
ondly, inasmuch as the act under which the bonds were issued 
provided for litigation concerning the same, and named a court 
of the State in which such litigation could be had, that such 
jurisdiction was exclusive and prevented suit in the Circuit 
Court.

With regard to the first objection, it may be observed that 
the records of this court for the last thirty years are full of suits 
against counties, and it would seem as though by general con-
sent the jurisdiction of the Federal courts in such suits had 
become established. But irrespective of this general acquies-
cence, the jurisdiction of the Circuit courts is beyond question. 
The Eleventh Amendment limits the jurisdiction only as to 
suits against a State. It was said by Chief Justice Marshall, 
in Osborn v. The Bank of the United States, 9 Wheat. 738, 
857, that “ the Eleventh Amendment, which restrains the ju-
risdiction granted by the Constitution over suits against States, 
is of necessity limited to those suits in which the State is a 
party on the record.”

While that statement was held by this court in the case of 
In re Ayers, 123 U. S. 443, to be too narrow, yet by that 
decision the jurisdiction was limited only in respect to those 
cases in which the State is a real, if not a nominal defendant; 
and while the county is territorially a part of the State, yet 
politically it is also a corporation created by and with such 
powers as are given to it by the State. In this respect it is a 
part of the State only in that remote sense in which any city, 
town, or other municipal corporation may be said to be a pait 
of the State. Metropolitan Railroad Co. n . District of Colum-
bia, 132 U. S. 1.

The constitution of the State of Nevada explicitly provides 
for the liability of counties to suit. Article eight is entitle 
“ Municipal and other corporations,” and its ten sections con 
tain provisions, some applicable to private and others to bo
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private and municipal corporations. Section five declares that 
“ corporations may sue and be sued in all courts in like manner 
as individuals.” And that this section is not to be limited to 
private corporations is evident not alone from the generality 
of its language and from the title of the article, but also from 
several sections therein in which municipal corporations are 
expressly named. Thus the second section subjects the prop-
erty of corporations to taxation with a proviso “ that the prop-
erty of corporations formed for municipal . . . purposes may 
be exempted by law.” And section ten expressly recognizes 
the county as a municipal corporation, for its language is “no 
county, city, town or other municipal corporation shall become 
a stockholder,” etc. Thus the liability of counties as municipal 
corporations to suit is declared by the constitution itself. Fur-
ther the act under which these bonds were issued provided for 
suits against the county in respect to this indebtedness in one 
of the courts of the State; and this liability of a county to 
suit has been affirmed by the Supreme Court of Nevada in the 
following cases: Waltz n . Ormsby Co., 1 Nevada, 370: Clarke 
v. Lyon County, 8 Nevada, 181; Floral Springs Water Co. n . 
Hives, 14 Nevada, 431.

With regard to the other objection the case of Cowles v. 
Mercer County, 7 Wall. 118, 122, is decisive. In that case the 
court, by the Chief Justice, expressed its opinion on the very 
question in these words: “ But it was argued that counties in 
Illinois, by the law of their organization, were exempted from 
suit elsewhere than in the Circuit courts of the county. And 
this seems to be the construction given to the statutes concern- 
lng counties by the Supreme Court of Illinois. But that court 
has never decided that a county in Illinois is exempted from 
liability to suit in national courts. It is unnecessary, there-
fore, to consider what would be the effect of such a decision. 
It is enough for this case that we find the board of supervisors 
to be a corporation authorized to contract for the county. 
The power to contract with citizens of other States implies 
liability to suit by citizens of other States, and no statute lim-
itation of suability can defeat a jurisdiction given by the Con-
stitution.”
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With regard, to the objection that the statute under which 
these bonds were issued contravenes the state constitution, it 
is enough to refer to the case of Odd Fellows’ Bank v. Quil-
len, 11 Nevada, 109, in which the Supreme Court of the State 
held the act valid; following in that decision the case of 
Youngs v. Hall., 9 Nevada, 212.

It is further objected that the complaint was defective in 
not showing that the bonds and coupons had been presented 
to the county commissioners and county auditor for allowance 
and approval, as provided by sections 1950 and 1964-5-6 of 
the General Statutes of the State. Those sections, referring 
to claims and accounts, have application only to unliquidated 
claims and accounts, and do not apply to bonds and coupons. 
This question was presented in the case of County of Greene 
v. Daniel, 102 U. S. 187, 194, in which the court observed, 
speaking of bonds and coupons, that “the claim was, to all 
intents and purposes, audited by the court when the bonds 
were issued. The validity and amount of the liability were 
then definitely fixed, and warrants on the treasury given, pay-
able at a future day.”

The remaining question arises on the statute of limitations. 
By the general limitation law of the State, some of the cou-
pons were barred; but there has been this special legislation 
in reference to these coupons. The bonds were issued under 
the funding act of 1873. In 1877 the county was delinquent 
in its interest, and the legislature passed an act amendatory to 
the act of 1873. This amendatory act provided for the regis-
tering of overdue coupons, and imposed upon the treasurer the 
duty of thereafter paying the coupons as money came into his 
possession applicable thereto, in the order of their registration. 
Statutes of Nevada, 1877, 46.

The coupons, which by the general limitation law would 
have been barred, were presented, as they fell due, to the treas-
urer for payment, and payment demanded and refused, because 
the interest fund was exhausted. Thereupon the treasurer 
registered them as presented, in accordance with the act o 
1877, and from the time of their registration to the commence-
ment of this suit there was no money in the treasury apph
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cable to their payment. This act, providing for registration 
and for payment in a particular order, was a new provision 
for the payment of these bonds, which was accepted by the 
creditor, and created a new right upon which he might rely. 
It provided, as it were, a special trust fund, to which the cou-
pon holder might, in the order of registration, look for pay-
ment, and for payment through which he might safely wait. 
It amounted to a promise on the part of the county to pay 
such coupons as were registered, in the order of their registra-
tion, as fast as money came into the interest fund; and such 
promise was by the creditor accepted; and when payment is 
provided for out of a particular fund to be created by the act 
of the debtor, he cannot plead the statute of limitations until 
he shows that that fund has been provided.

The cases of Underhill v. Sonora, 17 California, 173, and 
Freehill v. Chamberlain, 65 California, 603, are in point. In the 
former case, the court observes that “ the legislative acts then 
recognized the debt and made provision for its payment. This is 
enough to withdraw the case from the operation of the statute ; 
it is equivalent to a trust deed by the State setting apart property 
out of which the money due was to be paid at a given time, if 
not sooner paid upon a claim acknowledged to be an outstand-
ing debt; and we cannot conceive of any principle of law or 
justice which would hold the claim to be barred by the statute 
simply because the creditor waited after this for his money.” 
In the other case it was held that “ where a statute provides 
for the issuing of bonds of a city with interest coupons pay-
able as fast as money should come into the treasury from spe-
cial sources designated by the act, the statute of limitations 
does not commence to run against the coupons until the 
money is received in -the treasury in accordance with the 
terms of the act.”

Both of these decisions were rendered before the act of 1877 
was passed, and, being in an adjoining State which has always 
had close relations with the State of Nevada, may well have 
induced the passage of that act.

These are all the questions presented. We see no error in 
the rulings in the Circuit Court, and its judgment is therefore

Affirmed.
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Lincoln  County  v . Sutro , No . 1275. Lincol n  County  v . Vin  
cent , No. 1276. Error to the Circuit Court of the United States 
for the District of Nevada. These cases are similar, and the same 
judgment will therefore be entered in them.

Mr. H. F. Bartine for plaintiffs in error.

Mr. Abraham Clark Freeman for defendants in error.

FOGG v. BLAIR.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 

THE EASTERN DISTRICT OF MISSOURI.

No. 188. Argued January 24, 27,1890. — Decided March 3,1890.

A liquidated claim against a railroad company, not converted into a judg-
ment, which another railroad company, purchasing its road and property, 
agrees with the selling company to assume and pay as part of the consid-
eration, does not thereby become a lien upon the property so as to take 
priority over the lien of a mortgage made by the purchasing company to 
secure an issue of bonds.

On  the 16th of February, 1867, the St. Louis and Keokuk 
Railroad Company was incorporated by the legislature of Mis-
souri to construct and operate a railroad from some suitable 
point on the North Missouri Railroad, not exceeding thirty 
miles west of St. Charles, in St. Charles County, to some point 
near the mouth of the Des Moines River, on the northern 
boundary of the State. Under its charter the company located 
its road between the points designated and constructed a por-
tion of it and graded other portions, and in this work expended 
several hundred thousand dollars.

The appellant, Josiah Fogg, held a demand against this 
company for work and advances on its account, and on the 
22d of September, 1870, an adjustment and settlement of the 
amount was had between them; and it was found that the com 
pany was indebted to him in the sum of $9547.75.

Afterwards, on the 13th of June, 1872, a corporation known
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as the St. Paul, Hannibal and Keokuk Railroad Company was 
formed under the general law of Missouri, to construct and 
operate a railroad with one or more tracks, from the city of St. 
Louis to a point near the northeast corner of the State oppo-
site to Keokuk in Iowa, with a branch, in Lincoln County, to its 
coal fields, from a point near Troy, and a branch up the valley 
of Mill Creek, from a point where the line crosses the creek.

To this new corporation the old corporation, upon the request 
and direction of the holders and owners of a majority of its 
stock, on the 4th of March, 1873, sold and transferred its entire 
road and all the branches, buildings, machinery and appurte-
nances belonging to or connected with it.

In consideration of the transfer, the new corporation, that 
is, the St. Louis, Hannibal and Keokuk Railroad Company, 
among other things agreed to assume, pay and satisfy all the 
debts and liabilities incurred by the first company or legally 
imposed upon it, for right of way, station grounds, ties and 
bridging, and also to perform various contracts of that com-
pany which are specially mentioned. The new corporation,was 
composed principally of the same persons and the same officers 
as the old corporation, and among the contracts assumed was 
one with the Missouri and Iowa Construction Company for 
building the road, and it stipulated that in payment of this 
work bonds of the company should be issued secured by a first 
mortgage on its property.

Pursuant to this contract, the new company, on the 1st of 
October, 1872, executed to Dewitt C. Blair of New Jersey, anil 
Clarence C. Mitchell of New York, a mortgage or deed of trust 
of its railroad, then constructed or that might thereafter be 
constructed, with its right of way, buildings and appurtenances 
then existing or which might afterwards be acquired, its rolling 
stock and machinery of every kind, and all its franchises and 
property, to secure bonds of the company issued on that day, 
in sums of $1000 each, to the amount of $4,200,000.

Afterwards this mortgage was taken up and cancelled, and 
on the 1st of August, 1877, a new mortgage or deed of trust 
was executed by the company to Dewitt C. Blair, of all its 
property situated between the cities of St. Louis and Hannibal



536 OCTOBER TERM, 1889.

Statement of the Case.

in Missouri, and its franchises, to secure the payment of its 
bonds issued of that date, amounting to $1,680,000. The in-
terest was not paid upon these bonds, and the trustee, on the 
6th of February, 1884, commenced a suit in the Circuit Court 
of the United States for the Eastern District of Missouri, to 
foreclose the mortgage and sell the property. The bill not 
only made the mortgagor a party defendant, but also certain 
persons named, of whom Josiah Fogg was one, representing 
that they claimed to have liens, as judgment creditors, incum-
brancers, or otherwise, upon the mortgaged premises, but alleg-
ing that their interest, if any, accrued subsequently to the lien 
of the' mortgage and was subordinate thereto.

As mentioned above, on the 22d of September, 1870, Josiah 
Fogg had a settlement with the St. Louis and Keokuk Railroad 
Company, by which the amount due him by the company on 
that date was agreed to be $9547.75. For this amount and 
interest he brought suit in the Circuit Court of the United 
States in April, 1881, and on the 3d day of October, 1882, he 
recovered judgment for $16,439.63. Execution issued thereon 
having been returned unsatisfied, in May, 1883, he brought 
suit, on the equity side of the court, against the St. Louis, 
Hannibal and Keokuk Railroad Company to have that judg-
ment declared a lien upon its property and to compel that 
company to pay the judgment, and to enjoin it from selling 
or incumbering its property until such payment was made. 
The suit was brought against both the old and new company, 
and resulted in a decree entered on the 5th of May, 1884, ad-
judging that the two companies were liable jointly and severally 
for the judgment and interest, which amounted then to 
$18,365.11, the payment of which was decreed against them. 
The judgment was not declared to be a lien upon the property 
of the company, nor was the use or disposition of its property 
enjoined.

To the suit for the foreclosure of the mortgage brought by 
Dewitt C. Blair, trustee, Josiah Fogg appeared and answered 
the bill, and also filed a cross-bill. By his cross-bill he sought 
to obtain priority for his judgment over the demands of the 
trustee, acting for and representing the bondholders. He set
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forth the origin of his demand, the recovery of judgment for 
the amount against both the first and second corporations, and 
founded his claim to priority over the mortgage on the theory, 
that the old corporation could not transfer its property to the 
new corporation without the new corporation becoming trustee 
for all the creditors of the old company; that its property was 
thus affected with a trust, and could not be subjected to a 
mortgage so as to give priority to the bonds secured over the 
demands of creditors existing at the time of such transfer; and 
that the trustee, Dewitt C. Blair, took the bonds of the com-
pany for John I. Blair and the executors of Moses Taylor, 
deceased; and charged, upon information and belief, that he 
took them with full notice of the claim of the complainant 
against the old corporation ; and that the suit to foreclose the 
mortgage was a scheme designed to cut him off from enforcing 
his demand, and to have the railroad and its appurtenances 
sold under a decree of foreclosure and bought in by said John 
I. Blair and the executors of Moses Taylor, <at a price greatly 
under their actual value. To this cross-bill the trustee, Dewitt 
C. Blair, as defendant, answered denying its allegations, some 
of them positively and others upon information and belief — 
positively the allegations that the transfer of the property of 
the first corporation was made in fraud of the rights of the 
complainant, and that the second corporation took the prop-
erty with knowledge and notice of the debt owing to him by 
the first corporation. A replication was filed to the answer 
and proofs were taken. Upon the hearing the court dismissed 
the cross-bill, holding that the claim of the complainant was 
not entitled to priority over the bonds secured by the mort-
gage. 25 Fed. Bep. 684, and 27 Fed. Rep. 176. From this 
decree the case was brought by appeal to this court.

Mr. Ja/mes Carr (with whom was Mr. George D. Reynolds 
and Mr. E. A. Sumner) for appellant.

Mr. Walter C. Earned for appellee.

Mr . Justice  Fiel d , after stating the case, delivered the opin-
ion of the court.
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The claim of the appellant that his demand, which passed 
into judgment May 5, 1884, against both the St. Louis and 
Keokuk Railroad Company and the St. Louis, Hannibal and 
Keokuk Railroad Company, is entitled to payment prior to 
the bonds secured by the mortgage or trust deed, would seem 
to be answered by the dates of the judgment and mortgage 
respectively. The judgment was not rendered against the 
original company until October 3, 1882, and not against both 
companies until May 5, 1884. The mortgage was executed on 
the 1st day of August, 1877, five years before the first judg-
ment and nearly seven years before the second.

It does not appear in the record precisely what the services 
were which were rendered by the complainant, or for what 
purposes advances by him were made. This is not material, 
however, as no claim is made, because of the nature of those 
services and advances, to a lien on the property of the original 
company, under the statute of the State. It does not appear 
that any proceedings were taken to establish such a lien. In-
dependently of that statute, there was no lien upon any prop-
erty of the railroad company for the demand of the complain-
ant. It stood like any ordinary debt against a corporation, 
which could only be enforced by legal proceedings establish-
ing its validity and amount by judicial determination, and 
then by process upon the judgment obtained, in subordination 
to any previously existing liens upon the property.

In some States — and this is the case in Missouri — statutes 
make judgments of their courts liens upon the real property 
of the judgment debtor, and the same rule applies in such 
States to judgments in the courts of the United States. But 
in all cases the judgments become liens only from the time 
they are rendered, or notice thereof is filed in the registers 
office of the county where the property is situated. They are 
subordinate to any prior mortgage upon the property. This 
doctrine is so familiar that it is surprising that any other can 
be supposed to exist. The property of a railroad company 
is not held under any such trust to apply it to the payment o 
its debts as to restrict its use for any other lawful purpose, it 
matters not how meritorious the demand of the creditor may
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be. He must obtain a lieri upon the property of the com-
pany, or security in some other form, or he will have to take 
his chances with all other creditors to obtain payment in the 
ordinary course of legal proceedings for the collection of debts.

In Thompson v. White Water Valley Railroad Co., decided at 
the present term, 132 U. S. 68, it was held that the claim of 
bondholders of the company secured by a mortgage upon its 
railroad, and all property then appertaining thereto, or which 
the company might afterwards acquire, had priority over a 
claim of contractors to a lien upon the rents and profits of a 
portion of the road constructed by them subsequently to the 
mortgage. It was earnestly contended that they had an equi-
table lien upon the earnings of that portion of the road be-
cause with their moneys it was constructed. But the court 
replied that the work was not done at the request of the mort-
gagees, but upon a contract with the lessee of the road, by 
which the latter stipulated, as one of the considerations of the 
lease, to construct that part of the line, and that with those 
contractors the bondholders secured by the mortgage had no 
relations, and therefore incurred to them no obligation. In 
the opinion of the court reference was made to the case of 
Galveston Co. v. Cowdrey, 11 Wall. 459, 481. In that case 
there were several creditors, and it was contended that pri-
ority should be given to the last creditor, fbr he had aided in 
preserving the property. But the court answered that this 
rule had never been introduced into our laws, except in mari-
time cases, which stood on a particular reason; that by the 
common law whatever is affixed to the freehold becomes a 
part of the realty, except certain fixtures erected by tenants, 
which did not affect the question; that rails put down upon 
the company’s road become a part of the road, and that the 
rule also applies to those permanent fixtures which- are essen-
tial to the successful operation of the road; they become the 
property of the company, as much so. as if they existed when 
the mortgage was executed. The case of Thompson v. White 
Water Valley Railroad Co. was much stronger than the one 
now before us; for there a special contract existed between 
the lessee company and the contractors that such lien should
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exist; while here there was no contract that the complainant’s 
claim should be a lien upon any property.

In Dunham v. Railway Co., 1 Wall. 254, 267, it was held 
that a mortgage by a railroad company of its road “ built and 
to be built ” took precedence, even as regards the unbuilt por-
tion, over the claim of a contractor who had himself finished 
it under an agreement with the company that he should retain 
its possession and apply its earnings to the liquidation of the 
debt to him, and who had in accordance with such agreement 
taken possession of the road and retained it. The mortgage 
was executed and recorded before the contract for the com-
pletion of the road was made; and the court said: “ All of 
the bonds, except those subsequently delivered to the con-
tractor, had, long before that time, been issued, and were in 
the hands of innocent holders. The contractor, under the cir-
cumstances, could acquire no greater interest in the road than 
was held by the company. He did not exact any formal 
conveyance, but if he had, and one had been executed and 
delivered, the rule would be the same. Registry of the mort-
gage was notice to all the world of the lien of the complainant, 
and in that point of view the case does not even show a hard-
ship upon the contractor, as he must have known, when he 
accepted the agreement, that he took the road subject to the 
rights of the bondholders.”

We do not attach any weight to the objection that the 
transfer by the old company of its entire property to the new 
company was illegal and ultra vires, and, therefore, to be 
disregarded. However such a transfer might be considered in 
a suit to set it aside, the objection does not lie in the mouth of 
the appellant, for he has proceeded against the new company 
and obtained, upon the assumed validity of such transfer, a 
decree that it pay his judgment, which is founded upon a 
demand that company agreed to assume, as part of the consid-
eration of the transfer.

There is no evidence in the record before us that the parties 
who took the bonds issued by the St. Louis, Hannibal and 
Keokuk Railroad Company had any notice, actual or construc-
tive of the demand of the complainant. But if they had, it
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would not have affected their rights. That demand was not 
then reduced to judgment, and created no lien upon the prop-
erty of the company, nor any restriction upon the company’s 
right to use it for any lawful purpose. The bonds were given 
to raise the necessary funds to complete the road of the com-
pany, and the mortgage was executed to secure their payment. 
They were negotiable instruments, and in the hands of the 
purchasers cannot be impeached for any neglect of the com-
pany issuing them to pay the demands of other creditors. We 
are unable to perceive any ground upon which their priority 
over the claim of the appellant can be in any way impaired.

We do not question the general doctrine invoked by the 
appellant, that the property of a railroad company is a trust 
fund for the payment of its debts, but do not perceive any 
place for its application here. That doctrine only means that 
the property must first be appropriated to the payment of the 
debts of the company before any portion of it can be distrib-
uted to the stockholders; it does not mean that the property is 
so affected by the indebtedness of the company that it cannot 
be sold, transferred, or mortgaged to bona fide purchasers for a 
valuable consideration, except subject to the liability of being 
appropriated to pay that indebtedness. Such a doctrine has 
no existence. The cases of Curran v. State of Arkansas, 15 
How. 304, 307, and Wood v. Dummer, 3 Mason, 308, give no 
countenance to anything of the kind.

Judgment affirmed.

STUBB v. BECK.

APPEAL EROM THE SUPREME COURT OE THE TERRITORY OF DAKOTA.

No. 1172. Submitted December 9, 1889. — Decided March 3,1890.

No judgment or decree of the highest court of a Territory can be reviewed 
in this court in matter of fact, but only in matter of law.

The filing of a homestead entry of a tract across which a stream of water 
runs in its natural channel with no right or claim of right to divert it 
therefrom, confers a right to have the stream continue to run in that 
channel, without diversion; which right, when completed by full com-
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pliance with the requirements of the statutes on the part of the settler, 
and the issue of apatent, relates back to the date of the filing, and cuts off 
intervening adverse claims to the water.

The legislation of Congress upon this subject reviewed.

This  suit was commenced by Daniel Sturr against Charles 
W. Beck by a complaint filed in a district court of the Terri-
tory of Dakota, seeking an injunction against the defendant 
from interfering with an alleged water right and ditch of the 
complainant and the use of the water of a certain creek 
through the same, and for damages alleged to have been sus-
tained by interference which had already taken place. The 
allegations of the complaint were denied in the answer of the 
defendant, so far as inconsistent with its statements; and the 
facts in regard to the matters set up in the complaint were 
averred by the defendant as he claimed them to be, with a 
prayer for an injunction against the complainant from tres-
passing upon his land and diverting the water of the creek, 
and from keeping and maintaining the ditch on his land, 
and for damages and costs. The cause was tried by the court 
upon an agreed statement of facts, it being stipulated that the 
court might make its findings of fact and conclusions of law 
on such agreed statement with the same effect as if the facts 
therein contained had been proven in court. The court there-
upon proceeded to make its findings of fact and conclusions 
of law as follows:

“Findings of Fact.
“ 1st. That the plaintiff, Daniel Sturr, made a homestead 

filing or entry of the S. E. J N. W. E. i S. E and S. W. i 
S. E. i of sec. 35, town. 7 N., of range 3 E., B. H. M., on the 
15th day of May, 1880, and thereafter at the United States 
land office at Deadwood, D. T., made final proof or entry 
thereof on the 10th day of May, 1883, having settled thereon 
in June, 1877, and he has resided thereon continuously ever 
since, cultivating at least seventy acres thereof, and has 
received a patent for said land from the United States.

“2d. That one John Smith made a homestead filing or 
entry of the W. f S. E. S. W. J N. E. 1, and lot 2 of sec. 2,
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town. 6 N., of range 3 E., B. H. M., on the 25th day of March, 
1879, and thereafter at the United States land office at Dead-
wood, D. T., made final proof or entry thereof on the 10th day 
of May, 1883, having settled thereon in March, 1877, and re-
sided thereon until he sold the same to defendant Beck, in 
May, 1884, and has received a patent for said land from the 
United States.

“3d. That on or about the 15th day of May, 1880, the 
plaintiff, Daniel Sturr, without any grant from John Smith, 
the occupant and claimant, as above stated, went upon the 
homestead claim of John Smith, above described, and located 
a water right on said Smith’s homestead, claiming the right 
to'divert 500 inches, miner’s measurement, of the waters of 
False Bottom Creek then and long prior thereto flowing over 
and across said land in its natural channel, and to carry the 
same by means of a ditch to and upon his own homestead 
claim, immediately adjacent.

“4th. That said plaintiff posted a written notice at the point 
of said proposed diversion, claiming the right to divert said 
water, and caused a copy of the same to be filed in the office of 
the register of deeds in and for Lawrence County, Dakota, on 
the 9th day of May, 1881, and the same was recorded in Book 
14, page 468, of the records of said county.

“ 5th. That immediately thereafter the plaintiff constructed 
a ditch from the point of such diversion across the John Smith 
homestead and diverted and conveyed not less than 300 inches 
of the waters of said False Bottom Creek to and upon his said 
land adjacent, and there used the same for irrigating his crops 
growing thereon whenever the same was necessary, until inter-
fered with by the defendant, in the summer of 1886.

“6th. That on May first, 1884, John Smith conveyed his 
said homestead to the defendant, Charles W. Beck, by war-
ranty deed purporting to convey the fee without any reser-
vation; whereupon the plaintiff entered into the possession 
thereof and has so remained ever since.

“7th. That in the spring of 1886 the defendant Beck noti-
fied the plaintiff Sturr to cease diverting the waters of False 
Bottom Creek from their natural channel upon defendant’s



544 OCTOBER TERM, 1889. .

Statement of the Case.

said land, and forbade him maintaining his said ditch upon de-
fendant’s said land for that purpose.

“8th. That the custom existing and which has existed in 
Lawrence County ever since its settlement recognizes and ac-
knowledges the right to locate water rights and to divert, ap-
propriate and use the waters of flowing streams for purposes of 
irrigation when such location, diversion and use does not con- 
flict or interfere with rights vested and accrued prior thereto.

“9th. That neither John Smith nor the defendant Beck 
ever made any water-right location claiming the waters of 
False Bottom Creek, and had not prior to the said location 
thereof by the plaintiff, Daniel Sturr, ever diverted the said 
waters from their natural channel where they had been accus-
tomed to flow.

“ 10th. That said John Smith, on the second day of Feb-
ruary, 1882, recited in the written contract of that date made 
with the plaintiff, Daniel Sturr, that the latter was the owner 
of the Elm Tree water right, which was the said water right 
located as aforesaid by said Sturr on the 15th day of May, 
1880.

“ 11th. That the use of said water for irrigation is benefi-
cial and valuable to the person or persons owning or possess-
ing the same.

“ Conclusions of Law.
“ 1st. That at the time of the location of the water right 

made upon John Smith’s homestead by the plaintiff, Daniel 
Sturr, in May, 1880, a prior right to have the waters of said 
False Bottom Creek flow in the regular channel of said creek 
over and across said land had vested in John Smith by virtue 
of his homestead filing or entry made on the 25th day of 
March, 1879, he having made final proof or entry thereafter.

“ 2d. That said vested right so acquired by said John Smith 
was conveyed to the defendant, Charles W. Beck, by war-
ranty deed on May first, 1884.

“3d. That the plaintiff, Daniel Sturr, by his location an 
diversion of the waters of False Bottom Creek, so made by 
him upon the homestead of said John Smith on the 15th day
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of May, 1880, acquired no right as against the defendant Beck 
to divert said waters or to maintain a ditch upon defendant’s 
land for that purpose.

“ 4th. That the patent issued to John Smith for the prem-
ises mentioned related back to the date of his making his 
homestead filing or entry of said premises on the 25th day of 
March, 1879.

“ 5th. That the plaintiff can take nothing by this action.” 
Judgment in favor of the defendant was entered dismissing 

the complaint upon the merits and awarding costs.
To the tenth finding of fact and to conclusions of law Nos. 

1, 2, 3 and 4 plaintiff duly excepted, and also to the judgment 
and decree, and filed his motion to set aside certain of the 
findings of fact and conclusions of law, and to adopt others 
named in their places, and also for a new trial, which motions 
were severally overruled, and he excepted. Plaintiff there-
upon prosecuted an appeal to the Supreme Court of the Terri-
tory, and assigned as error that the court erred “ in its finding 
of fact No. 10, and in not correcting the same as requested by 
plaintiff in his motion to correct said finding; ” in the conclu-
sions of law Nos. 1, 2, 3 and 4 respectively; in denying the 
motion for a new trial; and “ because the decision of the 
court is against law.” The judgment of the District Court 
was affirmed by the Supreme Court, which rendered the fol-
lowing opinion: “ The judgment of the lower court is affirmed. 
The court holds that the homesteader was the prior apprppri- 
ator of the water right, and the plaintiff has no right to enter 
upon the prior possession of the defendant under his H. E. for 
the purpose of appropriating any portion of the running 
streams and creeks thereon.” An appeal was then taken to 
this court.

Mr. Daniel McLaughlin and Mr. William R. Steele for 
appellant.

Mr. R. A. Burton for appellee.

Me . Chief  Justice  Fullee , after stating the case as above, 
delivered the opinion of the court.

vol . cxxxin—35
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With the notice of appeal and appeal bond appellant filed 
his own affidavit and that of another that the ditch and water 
right in controversy were reasonably worth $7500. After the 
record was filed here a motion was made by appellee to dismiss, 
accompanied by several affidavits, to the effect that such value 
was far less than $5000. And upon this motion counter-affi-
davits have been presented. We have carefully examined all 
these papers and conclude that the motion should be overruled.

No judgment or decree of the highest court of a Territory 
can be reviewed by this court in matter of fact, but only in 
matter of law ; and we are confined in this case to determin-
ing whether the court’s findings of fact support the judgment. 
Idaho and Oregon Land Co. v. Bradbury, 132 U. S. 509; 18 
Stat. 27, 28.

John Smith settled on the tract of land described in March, 
1877, and continued to reside thereon until he sold and con-
veyed it by warranty deed to Beck, the appellee. He made 
his homestead filing or entry March 25, 1879, and his final 
proof May 10, 1883, and received a patent from the United 
States. The waters of False Bottom Creek flowed in its 
natural channel over and across Smith’s homestead, and in 
May, 1880, Sturr, the appellant, went upon that homestead, 
located a water right thereon and constructed a ditch which 
diverted the waters of the creek to his owrn adjacent land. 
Beck went into possession under the deed from Smith, and in 
1886. notified Sturr to cease diverting the water and maintain-
ing the ditch, and this suit thereupon followed.

It is not contended on behalf of Sturr that he is entitled to 
maintain the ditch because he constructed and used it, or that 
Smith’s acquiescence amounted to anything more than a revo-
cable license. There was no grant nor an adverse enjoyment 
so long continued as to raise a legal presumption of a grant. 
But it is insisted that the doctrine of prior appropriation of 
water on the public land and its beneficial use protects him 
from interference because neither Smith nor Beck made any 
water-right location claiming the waters of False Bottom 
Creek, and had never diverted those waters prior to Stun s 
location.
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If, however, Smith obtained a vested right to have the creek 
flow in its natural channel by virtue of his homestead entry of 
March 25, 1879, and possession thereunder, or if his patent 
took effect as against Sturr by relation as of that date, then it 
is conceded that Sturr cannot prevail and the judgment must 
be affirmed. •

The right of a riparian proprietor of land bordering upon a 
running stream to the benefit to be derived from the flow of 
its waters as a natural incident to, or one of the elements of, 
his estate, and that it cannot be lawfully diverted against his 
consent, is not denied, nor does the controversy relate to the 
just and reasonable use as between riparian proprietors. The 
question raised is whether Smith occupied the position of a 
riparian proprietor or a prior appropriator, as between himself 
and Sturr, when the latter undertook to locate his alleged 
water right. At that time Smith had been in possession for 
three years, and his homestead entry had been made over a 
year. *

A claim of the homestead settler, such as Smith’s, is initi-
ated by an entry of the land, which is effected by making an 
application at the proper land office, filing the affidavit and 
paying the amounts required by sections 2238 and 2290 of the 
Revised Statutes. Under section 2291 the final certificate 
was not to be given or patent issued “until the expiration of 
five years from the date of such entry.” But under the third 
section of the act of May 14, 1880, 21 Stat. 141, c. 89, § 3, 
providing that “any settler who has settled, or who shall 
hereafter settle on any of the public lands of the United States, 
whether surveyed or unsurveyed, with the intention of claim-
ing the same under the homestead laws, shall be allowed the 
same time to file his homestead application and perfect his 
original entry in the United States land office as is now 
allowed to settlers under the preemption laws to put their 
claims on record, and his right shall relate back to the date of 
settlement, the same as if he settled under the preemption 
laws,” the ruling of the Land Department has been that if the 
homestead settler shall fully comply with the law as to con-
tinuous residence and cultivation, the settlement defeats all
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claims intervening between its date and the date of filing his 
homestead entry, and in making final proof his five years of 
residence and cultivation will commence from the date of 
actual settlement.

Under section 2297 of the Revised Statutes it is provided 
that upon change of residence or abandonment as therein 
mentioned, before the expiration of the five years, “ then and 
in that event the land so entered shall revert to the govern-
ment.” It was held by Attorney General MacVeagh, in an 
opinion to the Secretary of War, July 15, 1881, that “where 
a homestead entry of public land has been made by a settler 
the land so entered cannot, while such entry stands, be set 
apart by the President for a military reservation, even prior 
to the completion of full title in the settler; ” that “ upon the 
entry the right in favor of the settler would seem to attach 
to the land, which is liable to be defeated only by failure on 
his part to comply with the requirements of the homestead 
law in regard to settlement and cultivation. This right 
amounts to an equitable interest in the land, subject to the 
future performance by the settler of certain conditions (in the 
event of which he becomes invested with full and complete 
ownership); and until forfeited by failure to perform the con-
ditions, it must prevail not only against individuals, but against 
the government.” 1 Land Dec. 30. And many rulings of 
the Interior Department sustain this view. These official 
utterances are entitled to great respect at the hands of this 
court, as remarked by Mr. Justice Lamar in Hastings & Dakota 
Railroad Co. v. Whitney, 132 U. S. 357, 366.

In Witherspoon v. Duncan, 4 Wall. 210, 218, it is said by 
Mr. Justice Davis, speaking for the court, that “in no just 
sense can lands be said to be public lands after they have been 
entered at the land office and a certificate of entry obtained. 
If public lands before the entry, after it they are private prop-
erty. . . . The contract of purchase is complete when the 
certificate of entry, is executed and delivered, and thereafter 
the land ceases to be a part of the public domain. The gov-
ernment agrees to make proper conveyance as soon as it can, 
and in the meantime holds the naked legal Jee in trust for the
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purchaser who has the equitable title.” It may be said that 
this language refers to the certificate issued on final proofs, 
but if the word “ entry,” as applied to appropriations of land, 
“ means that act by which an individual acquires an inceptive 
right to a portion of the unappropriated soil of the country, 
by filing his claim,” Chotard v. Pope, 12 Wheat. 586, 588, the 
principle has a wider scope.

In Hastings (Sa Dakota Railroad Co. v. Whitney, ubi supra, an 
affidavit for the purpose of entering land as a homestead was filed 
on behalf of one Turner, in a local land office in Minnesota, on 
May 8, 1865, Turner claiming to act under section 1 of the act 
of March 21, 1864, 13 Stat. 35, c. 38, now section 2293 of the 
Be vised Statutes of* the United States. As a matter of fact, 
Turner was never on the land, and no member of his family was 
then residing, or ever did reside on it, and no improvements 
whatever had ever been made thereon by any one. Upon being 
paid their fees, the register and receiver of the land office 
allowed the entry, and the same stood upon the records of the 
local land office, and upon the records of the General Land 
Office, uncancelled, until September 30, 1872. Between May, 
1865, and September, 1872, Congress made a grant to the 
State of Minnesota for the purpose of aiding in the construc-
tion of a railroad from Hastings, through certain counties, to 
a point on the western boundary of the State, which grant 
was accepted by the legislature of the State of Minnesota and 
transferred to the Hastings and Dakota Railroad Company, 
which shortly thereafter definitely located its line of road by 
filing its map in the office of the Commissioner of the General 
Land Office* All these proceedings occurred prior to the 30th 
of September, 1872. This court declared that the almost uni-
form practice of the department has been to regard land upon 
which an entry of record, valid upon its face, has been made, 
as appropriated and withdrawn from subsequent homestead 
entry, preemption, settlement, sale or grant, until the orig-
inal entry be cancelled or be declared forfeited, in which 
case the land reverts to the government as part of the public 
domain, and becomes again subject to entry under the land 
laws; and it was held that whatever defects there might be m
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an entry, so long as it remained a subsisting entry of record, 
whose legality had been passed upon by the land authorities 
and their action remained unreversed, it was such an appropri-
ation of the tract as segregated it from the public domain, 
and, therefore, precluded it from subsequent grant; and that 
this entry on behalf of Turner “attached to the land” in 
question, within the meaning of the act of Congress making 
the grant, 14 Stat. 87, c. 168, and could not be included within 
it. And as to mere settlement with the intention of obtaining 
title under the preemption laws, while it has been held that 
no vested right in the land as against the United States is 
acquired until all the prerequisites for the acquisition of title 
have been complied with, yet rights in parties as against each 
other were fully recognized as existing, based upon priority in 
the initiatory steps, when followed up to a patent. “ The pat-
ent which is afterwards issued relates back to the date of the 
initiatory act, and cuts off all intervening claimants.” Shepley 
v. Cowan, 91 U. S. 330, 337.

Section 2339 of the Revised Statutes, which is in substance 
the ninth section of the act of Congress of July 26, 1866, 14 
Stat. 253, c. 262, provides : “ Whenever, by priority of posses-
sion, rights to the use of water for mining, agricultural, manu-
facturing, or other purposes, have vested and accrued, and the 
same are recognized and acknowledged by the local customs, 
laws, and the decisions of courts, the possessors and owners of 
such vested rights shall be maintained and protected in the 
same; and the right of way for the construction of ditches 
and canals for the purposes herein specified is acknowledged 
and confirmed.” This section, said Mr. Justice Miller, in 
Broder v. Water Co., 101 U. S. 274, 276, “ was rather a volun-
tary recognition of a preexisting right of possession, constitut-
ing a valid claim to its continued use, than the establishment 
of a new one.”

By section 17 of the act of July 9, 1870, amendatory of the 
act of July 26, 1866, it was provided, among other things, that 
“all patents granted, or preemption or homesteads allowed, 
shall be subject to any vested and accrued water rights, or 
rights to ditches and reservoirs used in connection with sue
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water rights, as may have been, acquired under or recognized 
by the ninth section of the act of which this act is amenda-
tory.” 16 Stat. 218, c. 235, § 17. And this was carried for-
ward into section 2340 of the Revised Statutes, and Smith’s 
patent was subject to that reservation.

The 9th section of the act 1866 is referred to by Mr. Justice 
Field in Atchison v. Peterson, 20 Wall. 507, 512, and in the 
opinion it is said that “ the government being the sole proprie-
tor of all the public lands, whether bordering on streams or 
otherwise, there was 'no occasion for the application of the 
common law doctrine of riparian proprietorship with respect 
to the waters of those streams.”

When, however, *the government ceases to be the sole pro-
prietor, the right of the riparian owner attaches, and cannot 
be subsequently invaded. As the riparian owner has the right 
to have the water flow ut currere solebat, undiminished except 
by reasonable consumption of upper proprietors, and no subse-
quent attempt to take the water only can override the prior 
appropriation of both land and water, it would seem reason-
able that lawful riparian occupancy with intent to appropriate 
the land should have the same effect.

The Dakota Civil Code contains this section:
“ Seo . 255. The owner of the land owns water standing 

thereon, or flowing over or under its surface, but not forming 
a definite stream. Water running in a definite stream, formed 
by nature over or under the surface, may be used by him as 
long as it remains there; but he may not prevent the natural 
flow of the stream, or of the natural spring from which it 
commences its definite course, nor pursue nor pollute the 
same.” Levisee’s Dakota Codes, 2d ed. 781.

By section 527, which is section 1 of an act relating to water 
rights, passed in February, 1881, Sess. Law, 1881, c. 142, § 1, 
it is provided: “That any person or persons, corporation or 
company, who may have or hold a title or possessory right or 
title to any mineral or agricultural lands within the limits of 
this Territory, shall be entitled to the usual enjoyment of the 
waters of the streams or creeks in said Territory for mining, 
milling, agricultural or domestic purposes: Provided, That
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the right to such use shall not interfere with any prior right 
or claim to such waters when the law has been complied with 
in doing the necessary work.” Levisee’s Codes, 861.

Section 650 of the Code of Civil Procedure is as follows:
“ Any person settled upon the public lands belonging to the 

United States, on which settlement is not expressly prohibited 
by Congress, or some department of the general government, 
may maintain an action for any injuries done the same; also 
an action to recover the possession thereof, in the same manner 
as if he possessed a fee simple title to Said lands.” Levisee’s 
Codes, 171.

The local custom is set forth in the findings to have con-
sisted in the recognition and acknowledgment of “the right 
to locate water rights, and to divert, appropriate and use the 
waters of flowing streams for purposes of irrigation when such 
location, diversion and use does not conflict or interfere with 
rights vested and accrued prior thereto.”

Thus, under the laws of Congress and the Territory, and 
under the applicable custom, priority of possession gave pri-
ority of right. The question is not as to the extent of Smith’s 
interest in the homestead as against the government, but 
whether as against Sturr his lawful occupancy under settle-
ment and entry was not a prior appropriation which Sturr 
could not displace. We have no doubt it was, and agree with 
the brief and comprehensive opinion of the Supreme Court to 
that effect.

The judgment is affirmed.

Mr . Justi ce  Brewer  was not a member of the court when 
this case was submitted, and took no part in its decision.
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SEARL v. SCHOOL DISTRICT NO. 2 IN LAKE
COUNTY.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 

DISTRICT OF COLORADO.

No. 1104. Submitted January 10, 1890. — Decided March 3, 1890.

A tract of land in Leadville, Colorado, was deemed by the municipal author-
ities to be the most convenient and proper situation for the erection of a 
school-house, which had become a necessity in that part of the town. The 
person in possession claimed under what was known as a squatter title. 
Another person laid claim to it under a placer patent from thé United 
States. Both Claims of title were known to the authorities, and were 
submitted by them in good faith to counsel for advice. The counsel 
advised them that the squatter title was good, and on the faith of that 
advice they purchased the lot from the person in possession, and built a 
school-house upon it, at a cost of $40,000. The claimant under the placer 
title brought an action of ejectment to recover possession. The munici-
pal authorities, being satisfied that he must prevail, filed their bill in 
equity to enjoin him from proceeding to judgment in his action at law, 
and commenced proceedings under a statute of the state for condemna-
tion of the tract for public use. The plaintiff in the ejectment suit ap-
peared in the condemnation proceedings, and claimed to recover from the 
municipality the value of the improvements as well as the value of the land 
as it was when acquired by the municipality; and, being a citizen of 
Kansas, had the cause removed, on the ground of diverse citizenship, into 
the Circuit Court of the United States. It was there agreed that the 
value of the property, without the improvements, was $3000; and the court 
instructed the jury that they should find “ that the value of said prop-
erty at this date is $3000 ; ” Held, that this instruction was correct.

No vested right is impaired by giving to an occupant of land, claiming title 
and believing himself to be the owner, the value of improvements made 
hy him under that belief, when ousted by the legal owner under an ad-
verse title.

In exercising the right of eminent domain for the acquisition of private 
property for public use, the compensation to be awarded must not only 
he just to the owner, but also just to the public which is to pay for it.

School  Dis trict  No . 2, in the county of Lake and State of 
Colorado, filed its petition in the county court of that county 
against R. S. Searl, stating that long prior to the first day of 
July, 1881, it had been and then was, a school district duly
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and regularly organized; that qn July 1, 1881, one Frances 
M. Watson was in the actual possession and occupancy, under 
a deed of conveyance to her,-of certain lots in a certain block 
of an addition to the city of Leadville; that on the same day 
one Schlessinger was in the actual possession and occupancy 
under deed of conveyance to him of certain other lots; that 
said Watson aiid Schlessinger then were, and they and their 
grantors had for a long time prior thereto been, in the actual 
possession and occupancy of said lots, claiming the ownership 
thereof; that on that day the board of directors of the school 
district, having been duly authorized and directed so to do, 
purchased the lots from Watson and Schlessinger and they 
were conveyed to the district, the said lots being contiguous 
and together constituting but one tract or lot; not exceeding 
one acre; that the lots were situated within the boundaries of 
the school district, and were purchased for the purpose of a 
school lot upon which to locate and construct a school-house 
for the benefit of the school district and the people resident 
therein; that the school district entered into possession and 
occupation of the land on July 1, 1881, and proceeded to and 
did construct thereon a large, costly and valuable school-house, 
and ever since that time had been and then was in the possession 
and occupancy of said land, using the same for the purposes of 
a school; that since the purchase and entry into possession by 
the school district, the defendant, Searl, had acquired the legal 
title to the lots composing the’ school lot, the full title to the 
same having become vested in him on the second day of Feb-
ruary, 1884; “that he is now the owner of said property, and 
that the title thereto acquired by your petitioner as aforesaid 
has wholly failed; that your petitioner made the purchases, 
entered into the possession, and constructed the school-house 
aforesaid in good’ faith, believing that it had good right so to 
do; that said school-house is located with reference to the 
wants and necessities of the people of each portion of sai 
district, and was at the time of said purchases and is now 
necessary for the school purposes of said district, and that sai 
land and school lot contain no more than is necessary for the 
location and construction of the school-house aforesaid and t e
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convenient use of the school; that the compensation to be paid 
for and in respect of the property aforesaid for the purposes 
aforesaid cannot be agreed upon by your petitioner and the 
said defendant, the parties interested; and • that the said 
defendant is a non-resident of the State of Colorado.” Peti-
tioner then averred that the value of the property did not 
exceed the sum of two thousand dollars; and prayed that the 
compensation to be paid by it to defendant for and on account 
of said property be assessed in accordance with the statute.

The defendant appeared and on his application the cause 
was removed into the Circuit Court of the United States for 
the District of Colorado. Upon the trial before the circuit 
judge and a jury, it was “ agreed and admitted, among other 
things, that the premises appropriated were necessary for the 
petitioner and were taken for public use.” And the following 
stipulation in writing was offered and read in evidence:

“ For the purposes of the present hearing and trial only of 
the above-entitled action or proceeding, either in this court, 
where it is now pending, or in the Supreme Court of the 
United States, where it may be taken on appeal or writ of 
error, the following facts are agreed upon by and between the 
respective parties hereto, to wit:

“ First. That a receiver’s receipt was issued for the Sizer 
placer, United States survey No. 388, on the 16th day of April, 
a .d . 1881, out of the district land office of the United States 
at the city of Leadville, in the State of Colorado, to one Isaac 
Cooper, claimant.

“Second. That on the 18th day of May, a .d . 1881, a 
United States patent was issued to the said Isaac Cooper for 
the said Sizer placer.

“ Third. That the land sought to be condemned in the pres-
ent proceeding is a part of the said Sizer placer.

“Fourth. That since the 20th day of November, a .d . 1882, 
and before the institution of this proceeding, the said Isaac 
Cooper conveyed to the said R. S. Searl the said Sizer placer, 
and the said Searl by virtue thereof is now the owner and 
holder of the said patent title thereto.

“Fifth. That prior to the application for a patent to the
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said Sizer placer, and up to the time when the said school 
board purchased the same and took possession thereof, the land 
herein sought to be condemned was occupied, possessed and 
improved, and the ownership thereof claimed, by persons hold-
ing under what was called and known as a ‘ squatter title.’

“ Sixth. That on or about the first day of July, a .d . 1881, 
the said school board purchased and took conveyances of the 
land now sought to be condemned, with the buildings and im-
provements thereon, made and erected by the said squatter 
occupants, from said occupants, and paid therefor the sum of 
thirty-five hundred ($3500) dollars.

“ Seventh. That on or before the thirtieth day of July, a .d . 
1881, the said school board went into actual possession of the 
lots described in the petition herein, and immediately com-
menced to build, and on the thirtieth day of January, a .d . 
1882, prior to the institution of these proceedings, completed 
improvements, suitable and appropriate for educational pur-
poses, at a cost to the said school district of forty thousand 
($40,000) dollars ; which property it has since possessed and 
occupied and still occupies for school purposes.

“ Eighth. That at the time of the commencement of this 
action and the institution of these proceedings in condemna-
tion, the land described in the petition herein, together with 
the improvements thereon so made by the school board as 
aforesaid, was of the value of forty thousand ($40,000) dollars.

“ Ninth. That at the said times of taking possession and at 
the time of the commencement of this action and the institu-
tion of these proceedings in condemnation, the land described 
in the petition herein, without the improvements thereon made 
by the school board, was of the value of three thousand ($3000) 
dollars, and that the area of same is less than one acre.

“ Tenth. That petitioner had knowledge of the issuance of 
a United States patent, covering the property sought to be 
condemned, prior to the purchase of the title which it subse-
quently purchased, and which was known as the squatter title.

“ That prior to such purchase petitioner employed and paid 
reputable counsel to investigate said title, that the counsel so 
employed reported in favor of the validity of the so-called
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squatter title and against the validity of the United States 
patent; that, believing said so-called squatter title to be ‘better 
than the title conveyed by United States patent, petitioner 
purchased the same; that after said purchase petitioner sub-
scribed to the funds of an association organized for the pur-
pose of endeavoring to defeat said patent title.

“ Eleventh. That prior to the commencement of and during 
the erection of the school building now standing on the land 
sought to be condemned, the board of school directors of peti-
tioner was notified on behalf of respondent, who at that time 
owned an equitable interest in the said property, and on behalf 
of respondent’s grantors, that any building said school district 
might erect on said lots would be erected at the peril of the 
said school district, and would be claimed, when completed, by 
said respondent and his grantor; but the said school district, 
having purchased the said lots of the squatters in possession 
as aforesaid and believing that it had the better title thereto, 
proceeded, notwithstanding such notice, and made and erected 
said improvements as aforesaid.

“ And in view of the statute, (Dawson’s Colorado Code, p. 
80, sec. 253,) and for the purpose of putting as speedy an end 
to contention as possible, it is further stipulated that the fore-
going values may be taken as the actual values at the time of 
the trial of this suit, and that the property sought to be con-
demned is for public use, and within the meaning of the law 
is necessary for the school district.

“Twelfth. That R. S. Searl is now, and was at the time of 
the commencement of these proceedings, a citizen and resident 
of the State of Kansas.”

The bill of exceptions also stated that “ the said defendant, 
K S. Searl, introduced further evidence tending to show that 
he became the legal owner of the premises on the 2d day of 
February, 1884, and commenced his action of ejectment on 
the 24th of March, 1884, which was at issue and set for trial 
m this court on the 11th day of June, 1884; that petitioner 
filed bill for injunction and obtained writ of injunction re-
straining trial of ejectment suit on the 7th of June, 1884, and 
commenced these proceedings on the 9th of June, 1884.”
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The defendant requested the court to give to the jury a 
number of instructions, which are omitted in view of the 
grounds of decision here.

The court refused these instructions and charged the jury 
generally, and instructed them that the form of their verdict 
should be as follows : “We, the jury, find, first, that the accu-
rate description of the property sought to be condemned in 
this action is lots 812, 814, 816, 818, and the north 13.6 feet, 
and the east 35 feet of lot 810, North Poplar Street, and lots 
211 and 213 East 9th Street, in Cooper’s subdivision of the sur-
face of the Sizer placer, U. S. survey No. 388, situate in the 
county of Lake and State of Colorado, together with the im-
provements thereon. Second, That the value of said property 
at this date is $3000.”

To the giving of this instruction, and to the refusal to give 
those prayed by the defendant, the defendant by his counsel 
then and there excepted. The jury thereupon returned a ver-
dict in the sum of three thousand dollars, and judgment was 
rendered thereon that the petitioner upon “the payment of 
the amount of the said verdict to the said respondent or the 
deposit of the said amount in this court within thirty days 
hereafter, shall be, and it hereby is, invested with the fee in 
and to said premises. And it appearing that the said peti-
tioner is in possession, it is further considered by the court 
that upon the payment or deposit of the said sum of money 
within the time aforesaid [said petitioner shall] retain posses-
sion of and hold the premises aforesaid, with all the rights and 
interests thereto belonging and appertaining.”

To review this judgment a writ of error was sued out from 
this court.

Mr. Samuel P. Rose and Mr. Frank W. Omers for plaintiff 
in error.

The common law always gave the buildings erected by a 
trespasser with full knowledge of the condition of the title to 
the land on which he built to the legal owner of that lan 
The weight of authority in condemnation suits follows t e



SEARL v. SCHOOL DISTRICT, LAKE COUNTY. 559

Argument for Plaintiff in Error.

common law. United States v. Tract of Land, 47 California, 
515; Graham n . Connersville Railroad, 36 Indiana, 463; N. 
Y. & West Shore Railroad n . Gennet, 37 Hun, 317 ; Meriam 
v. Brown, 128 Mass. 391; Dietrich v. Murdock, 42 Missouri, 
279; Hibbs n . Chicago &c. Railroad, 39 Iowa, 340; Farrar v. 
Stackpole, 6 Maine (6 Greenl.) 154; & Ci 19 Am. Dec. 201.

In the case of United States v. Tract of Land, 47 California, 
515, the United States entered upon property claimed by one 
“Jack” under an unconfirmed Mexican grant and against his 
protest erected a light-house thereon. The grant was subse-
quently confirmed and thereupon the United States proceeded 
to condemn the property and sought to pay only the value of 
the land. The Supreme Court of California held that the 
value of the buildings, being part of the realty, as well as the 
value of the land, must be paid. The case at bar is infinitely 
stronger than the light-house case. In that case Jack’s title 
was unconfirmed, and the United States was, at the time of 
entry, endowed with the power to condemn. In the case at 
bar the title of plaintiff in error was evidenced by a patent, 
regular upon its face, and defendant in error was not empow-
ered to condemn.

The case of Graham n . Connersville Railroad, 36 Indiana, 
463, is precisely like the light-house case. In the last case the 
railroad company, having at the time the right to condemn, 
and knowing the condition of the title, entered upon Graham’s 
land, against his protest, and built upon it a hotel and depot. 
In subsequent proceedings to condemn, the railroad company 
was compelled to pay the value of the hotel and depot. The 
other cases cited are to the same effect.

The section of the constitution of Colorado relating to the 
taking of private property for public use is practically word 
for word identical with the relative section in the constitution 
of Missouri. Were it not so, the Federal Constitution and that 
of each of the States mentioned guarantees “that no person 
shall be deprived of life, liberty or property without due pro-
cess of law.” It is evident that plaintiff in error has been 
deprived of his property rights without due process of law, 
and that he is still divested of those rights by defendant in
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error without even an attempt on its part to comply with the 
requirements of the statute law.

The certainty of compensation is the primary requisite to 
the appropriation of lands for public use under the right of 
eminent domain. Potter’s Dwarris on Statutes 390; Cooley’s 
Const. Lim. 699.

That compensation must be not only certain but provided 
for prior to or pending the proceedings, see 2 Kent Com. 
339; Bloodgood v. Mohawk & Hudson Railroad, 18 Wend. 
17; 8. C. 31 Am. Dec. 313; Bonaparte v. Camden & Amboy 
Railroad, 1 Baldwin C. C. 205; Ga/rrison v. City of New York, 
21 Wall. 196, 204; Potter’s Dwarris Statutes 387-392.

The statutes of Colorado provide either for payment before 
the taking possession, or in case of disagreement between the 
owner and the condemning party, for a deposit in court 
“ pending the ascertainment of damages.” No payment was 
made in this case, and no attempt was made to deposit in 
court an amount which would indemnify plaintiff in error.

Mr. C. 8. Thomas for defendant in error.

Mk . Chief  Just ice  Fuller , after stating the case, delivered 
the opinion of the court.

Upon the conceded facts, unless the plaintiff in error was 
entitled to be compensated for the school-house in question, 
the instruction limiting the recovery to three thousand dollars 
was correct, and the judgment must be affirmed.

The constitution of the State of Colorado provides “ that no 
person shall be deprived of life, liberty or property, without 
due process of law; ” and “ that private property shall not be 
taken or damaged, for public or private use, without just com-
pensation.” Art. II. §§25, 15, Qen. Stat. Col. 1883, 34, 35, 
1 Charters and Constitutions, 221, 222.

Did the just compensation thus secured to the owner of prop-
erty taken in the exercise of the power of eminent domain, in-
clude in this instance payment to the plaintiff in error for the 
improvements made by the school district in order to carry
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out the specific use and purpose for which the land was 
required? Could plaintiff in error properly insist that the 
loss of the school-house was an injury which he sustained by 
reason of the taking ?

The argument is that the moment the school-house was 
completed it belonged to the owner of the land by operation 
of law, and therefore that he was entitled to be recompensed 
for it upon condemnation. The maxim quicquid plantatur 
solo, solo cedit, is not of universal application. Structures fpr 
the purposes of trade or manufacture, and not intended to 
become irrevocably part of the realty, are not within the rule, 
Van Ness v. Pacard, 2 Pet. 137; nor is it applicable where 
they are erected under agreement or by consent, the presump-
tion not arising that the builder intended to transfer his own 
improvements to the owner. And courts of equity, in accord 
■with the principles of the civil law, when their aid is sought 
by the real owner, compel him to make allowance for perma-
nent improvements made l)ona fide by a party lawfully in 
possession under a defective title. Story Eq. Jur. § 1237.

The civil law recognized the principle of reimbursing to the 
Itona fide possessor the expense of his improvements if he 
was removed from his possession by the legal owner, by 
allowing him the increase in the value of the land created 
thereby. And the betterment laws of the several states pro-
ceed upon that equitable view. The right of recovery, where 
the occupant in good faith believes himself to be the owner, 
is declared to stand upon a principle of natural justice and 
equity, and such laws are held not to be unconstitutional as 
impairing vested rights, since they adjust the .equities of the 
parties as nearly as possible according to natural justice ; and 
in its application as a shield of protection, the term “ vested 
rights” is not used in any narrow sense, but as implying a 
vested interest of which the individual cannot be deprived 
arbitrarily without injustice. The general welfare and public 
policy must be regarded, and the equal and impartial protec-
tion of the interests of all. Cooley Cons. Lim. *356, *386.

But if the entry upon land is a naked trespass, buildings 
permanently attached to the soil become the property of the 

vol . cxxxm—36
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owner of the latter. The trespasser can acquire no rights by 
his tortious acts.

The Circuit Court was not dealing with an action of ejectment 
or trespass, but simply with a proceeding in the exercise of the 
right of eminent domain. That right is the offspring of politi-
cal necessity, and is inseparable from sovereignty unless denied 
to it by its fundamental law. It cannot be exercised except 
upon condition that just compensation shall be made to the 
owner, and it is the duty of the State, in the conduct of the 
inquest by which the compensation is ascertained, to see that 
it is just, not merely to the individual whose property is 
taken, but to the public which is to pay for it. Garrison v. 
New York, 21 Wall. 196, 204 ; Kohl v. United States, 91 U. S. 
367, 371. The occupancy here was in no respect for a private 
purpose or pecuniary gain, but strictly -and wholly for the 
public use. There could be no presumption that this public 
agent intended to confer public property upon a private 
individual, nor were the circumstances such as to impart the 
character of wilful trespass to the entry by the district, or 
impose liability to the forfeiture of improvements made in 
discharge of its public duty.

It is among the agreed facts in the case that the premises 
appropriated were necessary for the schools and were taken 
for that public use; that though the district had knowledge 
of the issuing of a patent covering the property, yet it pur-
chased the adverse title of the party then in possession, believ-
ing it to be better than the patent title, and upon the advice 
of reputable counsel, who had, on investigation, reported 
against the validity of the patent and in favor of the validity 
of the title purchased, and paid thirty-five hundred dollars, 
which was five hundred dollars more than the actual value, 
without the building, was admitted to be when the trial took 
place; and that, notwithstanding notice that it was proceeding 
at its peril, it erected the building in reliance upon such belief 
that it had the better title. The only legitimate inference 
from these facts is that the district acted throughout in good 
faith, as the opposite of fraud and bad faith, and, although 
it may have been wholly mistaken, the intention guided the
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entry and fixed its character, and it cannot be held to have 
been such a trespass as to justify the claim that the school 
building, erected in similar good faith, so became part and 
parcel of the land as to entitle the owner to recover its value. 
Plaintiff in error knew when he obtained the title that the 
land was in necessary use by the public for a purely public 
purpose, and that no intention of parting with the structures 
could be imputed; and no notice of what his grantor or him-
self intended to insist on could destroy the good faith in fact, 
which the conceded belief of the district imparted to its con-
duct.

In Wright v. Mattison, 18 How. 50, this court, in consider-
ing a statute of the State of Illinois in protection of persons 
“in the actual possession of lands or tenements under claim 
and color of title made in good faith,” reiterated the rule that 
color of title is matter of law, but good faith in the party 
claiming under such color is purely a question of fact; and 
held that, while defects in the title might not be urged against 
it as destroying color, they might have an important and legit-
imate influence in showing a want of confidence and good faith 
in the mind of the vendee, if they were known to him, and he 
therefore believed the title to be fraudulent and void. The 
court approved of the opinion of the Supreme Court of Illinois 
in Woodward v. Blanchard, 16 Illinois, 424, in which it was said 
by Scates, 0. J., that “ the state of mind of the party in rela-
tion to such title was an existing truth which must be ascer-
tained and found as a fact in the cause. Many independent 
facts and surrounding circumstances may be admissible in evi-
dence, and legitimately considered as establishing or impeach-
ing the state of mind in its good faith, honest belief or trust 
m, or dependence upon such title.” And this language was 
quoted by the court from that opinion : “ Good faith is doubt-
less used here in its popular sense, as the actual, existing state 
°f the mind; whether so from ignorance, scepticism, sophistry, 
delusion, fanaticism, or imbecility, and without regard to what 
!t should be from given legal standards of law or reason.” 
Ewing v. Burnet, 11 Pet. 41; Pillow v. Roberts, 13 How. 472. 
As remarked by Beckwith, J., in McCagg v. Heacock^ 34 Illinois,
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476, 479: “The good faith required by the statute, in the cre-
ation or acquisition of color of title, is a freedom from a design 
to defraud the person having the better title;” and “the 
knowledge of an adverse claim to, or lien upon property, does 
not, of itself, indicate bad faith in a purchaser, and is not even 
evidence of it, unless accompanied by some improper means to 
defeat such claim or lien.”

We are of opinion that plaintiff in error could not success-
fully contend that the school district should be treated as a 
naked trespasser. And as the actual value of the land at the 
time of the trial must have included whatever increase may 
have enured by. reason of its adaptability to school purposes 
and every other element entering into its cash or market value, 
as tested by its capacity for any and all uses, it follows that 
the true criterion of recovery was adopted.

It is not denied that the school district, when it filed its 
petition, was entitled to acquire the property in the exercise 
of the power of eminent domain, but it is said that it could 
not do so prior to February 13, 1883, the date of the passage 
of an act rendering such action on its part lawful. Sess. 
Laws, Colorado, 1883, 263; Gen. St. § 3044, 893. But we 
cannot perceive that this affects the precise question before us. 
Inability to condemn indicates that possession was not taken 
with the view of proceedings to that end, but that is conceded 
on the other ground, that the school district believed that it 
had the better title and erected its building accordingly. 
When it came to possess and exercise the power, the inquiry 
was limited to such compensation as was just and did not em-
brace remote or speculative damages, or payment for injuries 
not properly susceptible of being claimed to have been 
sustained.

It was ruled in Secombe v. Railroad Company, 23 Wall. 108, 
118, in relation to the taking of private property by a railroa 
company under the power of eminent domain, that prior 
occupation without authority of law would not preclude t e 
company from taking subsequent measures authorized by law 
to condemn the land for their use. If the company occupie 
the land before condemnation without the consent of e
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owners, and without any law authorizing it, they are liable in 
trespass to the persons who owned the land at the time, but 
not to the present plaintiff.”

Plaintiff in error obtained the legal title February 2, 1884, 
and this petition was filed the second day of June of that 
year. If he suffered injury by being kept out of possession, 
for which he could recover damages, they could not be as-
sessed in this action, and there is nothing in the record to 
show that any claim to that effect was made.

Chapter XXXI of the General Laws of Colorado treats of 
eminent domain, and constitutes Chapter XXI of Dawson’s 
Code of Civil Procedure, referred to in the record. Section 
253 provides that “ in estimating the value of all property 
actually taken, the true and actual value thereof at the time 
of the appraisement shall be allowed and awarded,” and that 
“ in all cases the owner or owners shall receive the full and 
actual value of all property actually taken.” Dawson’s Code, 
1884, 80. This means, of course, the value of the owner’s 
real interest. It was agreed that at the time of the trial the 
actual value of the land, “ without the improvements thereon 
made by the school board,” was three thousand dollars, so 
that, as before stated, the sole question is whether the Circuit 
Court erred in holding that the defendant could not be allowed 
for the improvements. We think that in this there was no 
error. In our judgment, the technical rule of law invoked to 
sustain the defendant’s contention that he owned the school-
house, was inapplicable, and the value of the improvements 
could not justly be included in the compensation. Numerous 
well-considered decisions of the state courts announce the 
same results. Justice v. Nesguehoney Valley Railroad, 87 
Penn. St. 28, 32; Jones n . Nero Orleans & Selma Railroad, 
^0 Alabama, 227; Lyon n . Green Bay & Minnesota Railroad, 
42 Wisconsin, 538; Chicago & Alton Railroad Co. v. Goodr 
^in, 111 Illinois, 273; Oregon Railway & Navigation Co. v. 
Mosier, 14 Oregon, 519; Morgans Appeal, 39 Michigan, 675.

The judgment is Affirmed.
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ST. LOUIS AND SAN FRANCISCO RAILWAY 
COMPANY v. JOHNSTON.

APPEAL EROM THE CIRCUIT COURT OF THE UNITED STATES FOR 

THE SOUTHERN DISTRICT OF NEW YORK.

No. 41. Argued Decembr 19,1889. — Decided March 3,1890.

A customary depositor in a bank in New York deposited with it a sight 
draft on a railway company in Boston. It was described as a “ check ” 
on the deposit ticket, which distinguished between “ checks ” and “ bills.” 
He had made similar deposits before, never drawing against them, the 
bank always reserving the right to charge exchange and interest for the 
time taken in collection. The depositor’s bank-book was with the bank 
at the time of the deposit. No entry was made in it until some days 
later, and then not by direction of the depositor. The receiving teller 
applied to the cashier for instructions on the receipt of the deposit and 
was directed to receive it as cash. The bank sent the draft to Boston 
for collection, and it was collected there. Before that was done, the 
bank in New York, which was insolvent when the transaction took place, 
suspended, closed its doors, and never resumed; Held, that the ques-
tion whether the bank had become the owner of the draft, or was only 
acting as the agent of its customer, was one of fact, rather than of law, 
and that there was not enough evidence to establish that the customer 
understood that the bank had become the owner of the paper.

When a bapk has become hopelessly insolvent, and its president knows that 
it is so, it is a fraud to receive deposits of checks from an innocent depos-
itor, ignorant of its condition, and he can reclaim them or their pro-
ceeds; and the pleadings in this case are so framed as to give the 
plaintiff in error the benefit of this principle.

For  more than five years prior to the 6th day of May, 1884, 
the St. Louis and San Francisco Railway Company had an 
account with the Marine National Bank of the city of New 
York. On the 5th day of May of that year it drew a sight 
draft on the Atchison, Topeka and Santa Fe Railroad Com-
pany at Boston, Massachusetts, payable to the order of the 
Marine Bank, for the sum of $17,835, an amount due from the 
latter company, and sent the same to the Marine Bank with a 
deposit ticket filled up by the assistant treasurer of the San 
Francisco Company, in the following words and figures:
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“ Deposited by the St. Louis & San Francisco Railway Co. in 
the Marine National Bank May 5th, 1884.

«Uills Dollars. Cents.

“Checks........................................................ $17,835”

The messenger who took the draft and deposit ticket to the 
bank had no special instructions, and handed them to an assist-
ant of the receiving teller, who was absent at the time. The 
railway company’s pass-book was then, and had been since 
April 30, 1884, in the possession of the bank, and no entry was 
made in it until some days afterwards, and then not by direc-
tion of the railway company. The assistant receiving teller 
applied to the assistant cashier for instructions, and was by him 
directed to receive the draft as- cash, and it was so entered on 
the credit ledger of dealers with the bank, but not with the 
knowledge or by the request of the railway company. The 
Marine Bank sent the draft to the Atlantic National Bank of 
Boston for collection and credit, and it was by that bank pre-
sented to the Atchison Company on the 6th of May, 1884, 
and that company at five minutes before one o’clock p.m . of 
that day delivered its check on the National Bank of North 
America to the Atlantic Bank, which was presented for pay-
ment and paid to the Atlantic Bank on May 7, 1884. The 
Marine Bank was insolvent when it received the .draft, and 
closed its doors at twenty minutbs before eleven o’clock on the 
morning of the 6th of May, 1884, and never resumed business.

Walter S. Johnston was appointed receiver of the bank on 
the 13th of May, 1884, and thereupon a correspondence ensued 
between the receiver and the San Francisco Company, which 
resulted in an agreement between them that the receiver might 
retain the proceeds, subject to the right of the San Francisco 
Company to assert its claim thereto, which it does in this 
action. It is conceded that the Marine Bank never paid or 
advanced anything to the San Francisco Company on the 
draft, and that the latter, at the time the draft was sent to the 
bank, or at any time since, was not indebted to it. The balance 
to the credit of the railway company in the Marine Bank at 
Dine o’clock a .m . on May 6, 1884, not including the draft,• was
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$117,981.72, besides some checks it had drawn and which it 
was obliged to take up.

The treasurer and assistant treasurer of the railway com-
pany testified that there was no arrangement or understand-
ing, verbal or written, or dealing, to their knowledge, with 
the Marine Bank, by which the San Francisco Company was 
authorized or entitled to draw against out-of-town paper 
before actual collection, and that no drafts were ever so 
drawn; that they knew of no such agreement, verbal or in 
writing; that they drew on what they had and not on what 
they did not have; that the railway company had no occasion 
to draw against drafts or checks before collection, and did not 
do so; and that the company was allowed interest on its daily 
balances. Four deposits of out-of-town paper, other than that 
in question, were proven to have been made under the dates 
of August 23, August 27 and November 3, 1883, and April 10, 
1884. • The deposit tickets in each case referred to the deposit 
as “checks.” The deposits of August 23, August 27 and 
November 3, were made up of two items each, but neither 
was marked on the tickets as cash, and there was no evidence 
that either of them was. The receiving teller testified that 
generally foreign paper, (paper outside of the city of New 
York,) of large amount, when received, was marked “F,” 
and such a mark in red pencil appeared on the deposit tickets 
of November 3, 1883, for $17,860; of April 10, 1884, for 
$18,930; and of May 5, 1884, for $17,835, being the deposit 
in controversy. The witness said this was done, so “ that if 
any of the officers should ask what certain checks consisted of 
— if a large deposit — we would be able to tell.” These drafts 
or checks on banks outside of the city were kept on a shp 
called “foreign and general office slip,” and put in a different 
pigeon-hole from that where domestic paper was placed.

The assistant note-teller had charge of the transmission of 
paper drawn on banks or persons outside of the city of New 
York, and testified thus : “Q. And all that you had to do, as 
it was out-of-town paper, was to transmit it for collection, 
was it not ? A. And see that we got the money back again. 
Q. Those were all your duties in regard to it ? A. Well, I ha
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other duties. Q. What were they? A. To see that the St. 
Louis and San Francisco Railway Company did not deposit 
too many large foreign checks as cash. Q. Why did you do 
so? A. Because I had entire charge of the foreign checks. 
The foreign checks are usually out five days, and that is five 
days’ interest, and unless those concerned kept a large balance 
we charged them exchange, and where we paid interest on the 
balances we then charged interest and exchange where they 
kept large balances, and for that reason we watched all for-
eign checks deposited. . . . Q. What were the instruc-
tions you received in regard to the St. Louis and San Francisco 
Railway Company ? A. To see whether they were depositing 
many large foreign checks and how much it cost, and whether 
it was advisable to get exchange from them. . . . Q. Do 
you recollect what, officer it was who gave you those instruc-
tions? A. No, sir. Q. Did you ever after that enforce them ? 
A. I do not understand the meaning of the word ‘enforce.’ 
I notified the officers of all large checks deposited by the St. 
Louis and San Francisco Railway Company. Q. How fre-
quently? A. I don’t remember ; as often as they came in.”

This particular draft was marked “F,” and put in the 
foreign pigeon-hole, and credited as cash by direction of the 
assistant cashier. The form of letter universally used in trans-
mitting foreign paper for collection was put in by defendant, 
and contained this paragraph: “ Please return as promptly as 
possible all unpaid collections protested, unless marked thus X, 
when please return without protest.” In the five instances of 
the deposit of these out-of-town drafts, they were credited to 
the San Francisco Company on the bank’s books, and the San 
Francisco Company entered and added their amount on the 
margin of its check-book.

It appeared from the evidence that the bank had been 
insolvent for a year, and that it was hopelessly so on Saturday, 
the third day of May, and until its doors were closed. The 
receiver said that he got judgment for over $730,000 on the 
over-drafts of a firm doing business with the bank, which over-
drafts occurred in the last two or three days in one account, 
and had been running for two or three weeks in the other
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account; that the over-draft in the individual account of one 
of the partners amounted to $140,000 ; in the firm account, 
to $300,000; and in the firm special account, to $350,000, 
most of which was before Saturday, the 3d of May. Esti-
mating the assets of the bank at what they were actually 
worth, and not at their face value, the deficit, according to 
the receiver’s judgment when he took charge, was over a 
million and a half of dollars. The bank was really insolvent 
from the time the indebtedness from the firm in question, 
which was insolvent, grew to such a point, that, if called and 
not paid, the bank could not meet its obligations. The presi-
dent of the Marine Bank was a partner of that firm.

The bill in this case was filed to obtain the proceeds of the 
draft as the property of the San Francisco Company, and, 
among other things, alleged:

“On the said 5th day of May it w:as well known to the 
said bank and to its officers, and so the fact was, that the said 
bank was insolvent, and, well knowing the fact, the said bank 
wrongfully neglected to disclose the same to your orator, but 
by continuing business with open doors, and otherwise repre-
senting to your orator and all other persons dealing with it 
that the said bank was solvent, and on the faith of such rep-
resentations, your orator believed the said bank to be solvent, 
and had no knowledge or suspicion or means of knowing that 
it was insolvent or in danger of becoming so, and, acting 
upon such representations and relying on the solvency of said 
bank your orator delivered the said draft to it, and the bank 
received the same for collection as aforesaid. Thereafter, and 
on the same day, the said bank, by its cashier, endorsed the 
said draft as follows: ‘Pay Atlantic National Bank of 
Boston or order, for collection, for account of Marine Na-
tional Bank' of the city of New York,’ and transmitted the 
said draft, so endorsed, to the said Atlantic National Bank 
for collection.”

And “ that, by reason of the premises, the said draft, when 
delivered as aforesaid to the said bank, did not become the 
property of the said bank, and that your orator did not par 
with its title to or interest in the said draft, but that it re-
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mained the property of your orator, and that the proceeds of 
the said draft, when collected, likewise did not become the 
property of the said bank, or of the defendant, but remained 
always, and still are, the property of your orator, and your 
orator is entitled to follow them specifically into the hands of 
the defendant and to recover them from him.” Upon final 
hearing the bill was dismissed, and the opinion of the Circuit 
Court will be found reported in 23 Blatchford, 489, and in 
27 Fed. Rep. 243.

Mr. John E. Burrill for appellant.

Mr. Charles E. Miller for appellee.

I. The deposit of a check in a bank accepted by it and 
credited to the depositor creates a debt and vests the property 
in the check in the bank. Metropolitan Nat. Bank v. Loyd, 
90 N. Y. 530; Cragie v. Hadley, 99 N. Y. 131; Bank of the 

' Republic v. Millard, 10 Wall. 152; Scammon v. Kimball, 92 
U. S. 362, 370; Libby v. Hopkins, 104 U. S. 303, 308.

II. The law will not presume, from the mere fact that this 
deposit was of out-of-town paper, that any different result fol-
lowed from the deposit than in the case of other paper. No 
such distinction exists in law, and no custom or course of 
dealing has been shown to create any such distinction.

The case comes before the court as an ordinary deposit of 
cash or checks.

III. The case of Scott v. The Occam Bank, 23 N. Y. 289, 
cited by appellant’s counsel, is not in his favor.

The court, in that case, bases its decision mainly upon the 
fact that neither by express agreement nor by any previous 
dealings was it shown that the depositor was' entitled to a 
credit for bills remitted by him.

At page 290 the court says: “ It is not shown nor claimed 
that there was an express agreement between the company 
and Lyell that he should, on the receipt by it of the bills re-
mitted, be entitled to have a credit in the account between 
them for the amount thereof ; nor is it found that in the course
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of the dealings between them any credit was in fact ever given 
to him for any of such bills until the proceeds thereof were 
realized and received.”

And at page 292 the court says: “ When, therefore, it ap-
pears that the bill in question was retained in the possession of 
the company after its acceptance, and that no credit had been 
given for it at the time it was passed to the defendants, and 
when nothing is disclosed in the whole course of dealings, be-
tween the parties, to show that any bill was ever credited or 
agreed to be credited in account before its collection, or that 
Lyell ever drew, or was entitled to draw, upon the company, 
or that it was bound to accept drafts otherwise than upon and 
for funds actually received in cash it must be considered that 
the company, at the time of the transfer, stood in the relation 
of agents for its collection merely.”

In the case at bar, the facts clearly establish a course of 
dealing between the parties of credits for similar bills at the 
time of their deposit, and the court has so found.

In the Scott case the court also dwells upon the fact that 
the depositor himself was not a party to the bill.

In Dickinson v. Wason, 47 N. Y. 439, the note was in terms 
sent for collection.

In Balbach v. Frelinghuysen, 15 Fed. Rep. 683, cited by 
plaintiff, the court lays stress upon the fact that the account 
between the parties had not changed between the date of the 
deposit and the failure of the bank, and that no draft had been 
drawn by the depositor.

In the case at bar the plaintiff did draw checks after the 
deposit, and before the failure, against its gross balance in the 
bank, and such checks were paid and the account between the 
parties had changed after the deposit.

IV. If it was the fact that the bank was insolvent when the 
deposit was made, it would not affect the transaction.

(a) Fraud cannot be imputed to a party who contracts a 
debt, knowing that he is insolvent, merely from the fact of 
his insolvency and his omission on a purchase of property on 
credit to disclose that fact to his vendor. Nichols v. Pvnner, 
18 N. Y. 295; Nichols v. Michael, 23 N. Y. 264; & C. 80 Am.
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Dec. 259; Wright v. Brown, 67 N. Y. 1 ; Peoples Bank v. 
Bogart, 81 N. Y. 101; Morris v. Talcott, 96 N. Y. 100.

V. There is no evidence that the directors of the bank had 
any knowledge of its condition. Such knowledge cannot be 
presumed where fraud is charged. Wakeman v. Dalley, 51 
N. Y. 27.

Knowledge by any of the officers of a bank of its insolvency, 
is insufficient to avoid transactions between the bank and its 
customers, on the ground of fraud, unless the evidence clearly 
shows that the directors who represent the corporation also 
had such knowledge. Balbach v. Frelinghuysen, 15 Fed. Rep. 
683.

VI. The bill contains no allegation that the officers of the 
bank entertained any fraudulent intention toward the plaintiff 
in receiving the deposit, and a recovery cannot be had upon 
that theory. The decree must be secundum allegata.

Mr . Chief  Just ice  Fuller  delivered the opinion of the court.

This was not the deposit of a check on the Marine Bank itself. 
In such a case it was held in Oddie v. National City Bank, 45 
N. Y. 735, that the check, if received and credited, could not 
be charged back for want of funds. Nor was it a check on 
another bank, as to which Church, C. J., remarks, a different 
principle would be applied, as the presumption of agency 
might arise. It was a sight draft drawn by the San Francisco 
Company on its debtor in Boston, and collected through the 
Marine Bank’s correspondent at that place. Neither it, nor 
the money collected upon it, passed into the hands of any third 
person for value. The collection was made after the Marine 
Bank had closed its doors. It is not claimed that there was 
any express arrangement or understanding between the San 
Francisco Company and the bank that the deposits of out-of- 
town paper should be treated as cash. Can such an under-
standing be implied from the mere fact that the San Francisco 
Company was credited with the draft upon the books of the 
bank, as if the deposit were of money, although the deposit 
ticket named it under the head of checks, and that the com-
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pany itself added on the stubs of its check-book such deposits 
to the current amount, coupled with an alleged commercial 
usage to allow good customers to draw against a credit thus 
created? In five years of business between them, the San 
Francisco Company had never drawn against such paper. The 
evidence of the bank’s clerks leaves no doubt that, as to out- 
of-town drafts for large amounts, the bank kept track of them 
and reserved the right to charge exchange and also interest 
for the average time taken in collection, notwithstanding its 
agreement to pay interest on the daily balances. This was not 
consistent with the theory of an understanding between the 
bank and the company that the title to this and similar drafts 
should pass absolutely to the bank. If the draft had not been 
paid, the bank could have cancelled the credit, as it clearly 
accepted no risk on the paper. The draft was entered at its 
full value, which indicated that it was not discounted, but 
credited for convenience and in anticipation of its payment.

It is settled law in this court that the holder of a bank check 
cannot sue the bank for refusing payment, in the absence of 
proof that it was accepted by the bank or charged against the 
drawer, (Bank of The Republic v. Millard, 10 Wall. 152; First 
National Bank v. Whitman, 94 IT. S. 343, 344; Laclede Bank 
v. Schuler, 120 U. S. 511, 514;) but the depositor can sue for 
the breach of the contract to honor his checks. If, under the 
circumstances disclosed in this case, the only balance the San 
Francisco Company had was made up of the deposit of this 
draft, and it had drawn against it, and the bank had declined 
to honor the check, could the San Francisco Company have 
sustained an action on the ground of a general commercial 
usage, when by the course of dealing for five years it had never 
drawn against paper so deposited ? Because banks often let 
good customers overdraw, do the latter thereby get the right 
to do so when the bank deems it improper to permit it ? Un-
doubtedly if the San Francisco Company had overdrawn, and 
this draft had been credited to cover the over-draft, or if the 
company had drawn against the draft, the bank could hold the 
paper until the account was squared. And if the bank ha 
transferred the draft to one occupying the position of a l>ona
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fide holder, such transfer would have conferred title on its 
transferee by reason of its reputed ownership, so far as the 
latter was concerned. Metropolitan National Bank v. Loyd, 
90 N. Y. 530.

In that case, as reported in 25 Hun, 101, which was affirmed 
in 90 N. Y. 530, the Court of Appeals remarking in reference 
to the opinion that it “ so fully reviews the evidence and the 
authorities, that we should be content with simply expressing 
our concurrence, if the case had not been sent here by that 
court as involving a question of law which ought to be re-
viewed,” the Supreme Court says “that the intention that the 
check should be received as cash is to be inferred from the fact 
that the check was due immediately and was drawn on a bank, 
and for all purposes of the parties was equivalent to so much 
money, . . . and such intention is confirmed by preced-
ing transactions, admitted by the depositor, in which checks 
were deposited and entered as cash in his bank book, and that 
the custom of the bank in its dealings with him was to credit 
him with all checks as money.”

And in Scott v. Ocean Bank^ 23 N. Y. 289, it was held that 
“ the property in notes or bills transmitted to a banker by his 
customer to be credited the latter, vests in the banker only 
when he has become absolutely responsible for the amount to 
the depositor,” and that “ such an obligation, previous to the 
collection of the bill, can only be established by a contract to 
be expressly proved or inferred from an unequivocal course of 
dealing.”

“ Every man who pays bills not then, due into the hands of 
his banker,” said Lord Ellenborough in Giles v. Perkins, 9 
East, 12, 14, “ places them there as in the hands of his agent 
to obtain payment of them when due. If the banker discount 
the bill, or advance money upon the credit of it, that alters 
the case; he then acquires the entire property in it, or has a 
lien on it pro tanto for his advance.”

If there be no bargain that the property should be changed, 
the relation resembles that of principal and agent. Mere lib-
erty to draw does not make out such a bargain, particularly 
where interest is allowed by the banker upon the bills only
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<rom the time when their amount is received. Ex parte Baric- 
worth, 2 De G. & J. 194; Thompson v. Giles, 2 B. & C. 422; 
Ex parte Sargeant, 1 Rose, 153.

The question was one of fact rather than of law, and we 
think there should be something more in the evidence tending 
to establish that the San Francisco Company understood that 
the bank had become owner of the paper, than these mere 
credits for convenience, before that can be held to be the fact, 
notwithstanding it may be a recognized usage to allow a cus-
tomer to draw. So far from there being shown an unequivo-
cal course of dealing tending to support that conclusion, it 
seems to us the tendency of the evidence is otherwise.

But if there could be any question on that branch of the 
case, we are unable to see that there could be on the other. 
This bank was hopelessly insolvent when the deposit was 
made, made so apparently by the operations of a firm of 
which the president of the bank was a member. The knowl-
edge of the president was the knowledge of the bank. Martin 
v. Webb, 110 U. S. 7, 15; Bank v. Walker, 130 U. S. 267; 
Cragie v. Hadley, 99 N. Y. 131. In the latter case it was held 
that the acceptance of a deposit by a bank irretrievably insol-
vent, constituted such a fraud as entitled the depositor to re-
claim his drafts or their proceeds. And the Anonymous Case, 
67 K. Y. 598, was approved, where a draft was purchased 
from the defendants, who were bankers, when they were hope-
lessly insolvent, to their knowledge, and the court held the 
defendants guilty of fraud in contracting the debt, and said 
their conduct was not like that of a trader “ who has become 
embarrassed and insolvent, and yet has reasonable hopes that 
by continuing in business he may retrieve his fortunes. In 
such a case he may buy goods on credit, making no false rep-
resentations, without the necessary imputation of dishonesty. 
Nichols v. Pinner, 18 N. Y. 295; Brown v. Montgomery, 20 
N. Y, 287; Johnson v. Morrell, 2 Keyes, 655; Chaffee v. Fort, 2 
Lans. 81. But it is believed that no case can be found in the 
books holding that a trader who was hopelessly insolvent, 
knew that he could not pay his debts and that he must fail in 
business and thus disappoint his creditors, could honestly take
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advantage of a credit induced by his apparent prosperity and 
thus obtain property which he had every reason to believe he 
could never pay for. In such a case he does an act, the neces-
sary result of which will be to cheat and defraud another and 
the intention to cheat will be inferred.” And it was decided 
that “in the case of bankers, where greater confidence is 
asked and reposed, and where dishonest dealings may cause 
widespread disaster, a more rigid responsibility for good faith 
and honest dealing will be enforced than in the case of mer-
chants and other traders; ” and that “ a banker who is, to his 
own knowledge, hopelessly insolvent, cannot honestly continue 
his business and receive the money of his customers; and 
although having no actual intent to cheat and defraud a par-
ticular customer, he will be held to have intended the inevi-
table consequences of his act, i.e. to cheat and defraud all 
persons whose money he receives, and whom he fails to pay 
before he is compelled to stop business.”

The Circuit Court did not, in the present case, express any 
different view, but held that the bill was not properly framed 
to present the question. Certainly there must be sufficient 
equity apparent on the face of a bill to warrant the court in 
granting the relief prayed; and the material facts on which 
the complainant relies must be so’ distinctly alleged as to put 
them in issue. Harding v. Handy, 11 Wheat. 103. And if 
fraud is relied on, it is not sufficient to make the charge in 
general terms. “ Mere words, in and of themselves, and even 
as qualifying adjectives of more specific charges, are not suffi-
cient grounds of equity jurisdiction, unless the transactions to 
which they refer are such as in their essential nature constitute 
a fraud or a breach of trust, for which a court of chancery 
can give relief.” Van WeelN. Winston, 115 U. S. 228, 237; 
Ambler v. Choteau, 107 U. S. 586, 591. The defendant should 
not be subjected to being taken by surprise, and enough 
should be stated to justify the conclusion of law, though with-
out undue minuteness.

The bill alleged that the bank was insolvent on the 5th day 
of May; that this was well known to its officers; that it 
wrongfully neglected to disclose its insolvency to complainant, 

vol . cxxxnr—37
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and, by continuing business and otherwise, represented to com-
plainant and all other persons dealing with it, that it was sol-
vent ; that complainant, on the faith of these representations 
believed such to be the fact, without suspicion that the bank 
was, or was in danger of becoming, insolvent; that, acting 
upon the representations, and relying on the bank’s solvency, 
complainant delivered the draft; that next morning the bank 
closed its doors, and the draft was collected thereafter; and 
that, by reason of the premises, the draft or its proceeds did 
not become the property of the bank. The receiver in his 
answer specifically denied these averments. We think the 
issue thus framed was sufficient to enable the court to proceed 
to a decree. The fraudulent intention flowed from the guilty 
knowledge, and the bank must be held to the consequences of 
a representation which it knew to be contrary to the fact, and 
upon which the complainant innocently acted. Granted that 
the mere omission to disclose the insolvency, if there had been 
ground for the supposition that the bank might continue in 
business, would not be sufficient, there is nothing for such a 
belief to rest on here. As a matter of pleading, the averment 
was that the bank wrongfully neglected to make the disclos-
ure ; as a matter of fact, the condition of the bank was so 
hopeless that it was its duty to make it. The omission to spe-
cifically state in the pleading the degree of insolvency which 
rendered the bank’s conduct fraudulent, was not fatal, as the 
conclusion asserted showed the intention of the pleader, and 
the particular contention could fairly be tested on the hearing.

The decree is reversed, and the cause remanded with directions 
to enter a decree infa/vor of the complainant according to 
the prayer of the bill and to take further proceedings in 
conformity with this opinion.

Mr . Just ice  Brewer  was not a member of the court when 
this case was argued, and took no part in its decision.



GREGORY v. STETSON. 579

Statement of the Case.

GREGORY v. STETSON.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 

THE DISTRICT OE' MASSACHUSETTS.

No. 1514. Submitted January 6, 1890. — Decided March 3, 1890.

A Circuit Court can make no decree in a suit in the absence of a party 
whose rights must necessarily be affected thereby.

Two attorneys representing two «separate parties, delivered a promissory 
note to a third person as bailee, and took his receipt therefor, in which 
he stated that he held it subject to their joint order, and to be dealt with 
as they might jointly direct. One of the separate parties filed a bill in 
equity against the bailee to compel him to deliver up the proceeds of the 
note (which had been paid) without making parties to the bill the two 
attorneys and the other party; claiming that he was entitled to do so by 
reason of an award in an arbitration that had taken place by which it 
had been decided that he should become' the owner of the note on the 
performance of certain conditions which he had performed; Held, that 
they were necessary parties to the bill and that no decree could be made 
by the court in their absence.

This  was a suit in equity brought in the Circuit Court of the 
United States for the District of Massachusetts by Charles A. 
Gregory, a citizen of Illinois, against William C. N. Swift and 
John G. Stetson, citizens of Massachusetts, for the alleged 
violation by Stetson of the following contract of bailment as 
respects the $15,000 note therein mentioned:

“ Boston , Dec. 2^ 1886.
“ Received of Thomas H. Talbot, Esq., as attorney for Mary 

H. Pike, executrix of Frederic A. Pike, and of Francis A. 
Brooks, Esq., as attorney of Charles A. Gregory, two notes 
of hand made or signed by W. C. N. Swift, of New Bedford, 
dated April 20, 1883, one for $15,000, on two years’ time, and 
one for $20,334.60, three years’ time, payable to Charles F. 
J ones. Said notes are to be held by me, subject to the joint order 
and direction of the said Talbot and Brooks, and dealt with as 
they may jointly direct.

“John  G. Stets on .”
The amended bill filed on the 30th of January, 1889, alleged 

that on the 10th of January, 1887, complainant filed a bill in
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that court against the defendants Swift and Stetson, and one 
Thomas H. Talbot, and referred to that bill as in part incorpo-
rated therein. The material allegations of that bill, so far as 
concerns this case, were as follows : That on or about the 16th 
of December, 1884, complainant filed a bill in one of the state 
courts of Massachusetts against the defendant Swift and one 
Frederic A. Pike, of Calais, in the State of Maine, to obtain 
possession of the two notes heretofore mentioned, then in the 
possession of Pike, which suit was afterwards removed into the 
court below where it was then pending and undetermined; 
that the defendants to that suit filed their respective answers 
to the bill, issues were joined, proofs taken and the case 
assigned for final hearing, but was not heard, for the reason 
that it was then agreed in writing between Pike and complain-
ant to refer their controversy to the Hon. E. R. Hoar to deter-
mine the true ownership and rights of possession of the notes 
referred to, and in case of the death of either or both of them 
their respective legal representatives should be bound by the 
award to be made; that soon after the submission to the 
referee, Pike died testate, having appointed his wife, Mary A. 
Pike, exdbutrix of his will, and residuary legatee of his estate, 
who proceeded in relation to the matter before the referee in 
the same manner as if the submission had been entered into 
by her personally; and that the referee after hearing the 
parties interested made and published the following award, 
and delivered a copy of the same to complainant:

“ The undersigned, referee in the matter submitted to him 
by Charles A. Gregory and Frederic A. Pike, under the sub-
mission, a copy of which is hereto annexed, having duly heard 
the parties, awards and determines thereon, and this is my 
final award in the premises as follows, to wit: That the said 
Pike is not entitled to detain or withhold from said Gregory 
the two Swift notes mentioned or described in the submission 
except for the purpose of securing the payment of another 
certain note, signed by G. W. Butterfield and Charles F. Jones, 
for the sum of $2437.50, dated July 26, 1883, and payable to 
C. H. Eaton of Calais, Me., or order, a copy of which is hereto
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annexed; that upon or after the said Eaton note, or whatever 
sum is now due thereon with interest, as stipulated in said note, 
shall have been paid by the said Gregory, the said Gregory 
will be entitled to the possession of the two Swift notes, one 
of $15,000, and one of $20,334.60. He also finds and deter-
mines that upon the payment of said Eaton note by said 
Gregory, he will be entitled to a transfer or delivery to him-
self of said Eaton note, and to the benefit of any sums which 
may be recovered of the said Butterfield and Jones on said 
note. Dated at Boston, the thirtieth day of November, in 
the year one thousand eight hundred and eighty six.

“E. R. Hoar .

“On or before January 1, 1884, we promise to pay C. H. 
Eaton, or order, tw.o thousand four hundred and thirty-seven 
dollars and fifty cents, with interest at the rate of one per 
cent per month from date. Value received.

“ G. W. Butte rfie ld .
“ Charles  F. Jones .”

It was then alleged that afterwards Mrs. Pike, having exam-
ined the award which had been temporarily returned to the 
referee for that purpose, undertook to revoke the power under 
which the referee had acted, and to vacate and annul the 
award made by him, whereupon the referee, upon being 
waited upon by complainant through F. A. Brooks, his attor-
ney, accompanied by Thomas H. Talbot, the attorney for Mrs. 
Pike, returned the award to complainant and gave the said 
notes to said attorneys, who thereupon took them to defend-
ant Stetson, receiving from him the receipt, heretofore set out 
in full; that complainant on the 4th of January, 1887, in 
order to entitle himself to the sole and exclusive possession of 
the notes heretofore mentioned, paid the note of $2437.50 in 
favor of C. H. Eaton, mentioned in the award, whereby he 
became entitled to receive from the defendant Stetson the two 
notes referred to, the rights of Mrs. Pike and her attorney, 
Talbot, in and to the same thus having ceased and become of 
no effect; and that by an instrument in writing dated Decem-
ber 5, 1884, Charles F. Jones, the payee of the two notes,
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transferred and assigned them to complainant, and authorized 
him to sue for and collect them, using the payee’s name for 
that purpose, and to deal with them generally as his own 
property.

The bill in this case then alleged that the defendants Swift 
and Stetson each answered that bill, and that issue was duly 
joined upon those answers; that on the 13th of June, 1887, 
while the defendant Stetson was in possession of the $15,000 
note by virtue of the contract heretofore set out in full, the 
defendant Swift filed his petition in the old equity cause of 
Gregory v. Pike and Swift to enjoin the suing out or levying 
of an execution upon any judgment that might be rendered 
upon the law side of the court upon that note, which had 
matured and had been sued upon in the name of the payee 
Jones, until the final determination of the rights of the parties 
to that equity cause; that on the 9th of July it was ordered 
by the court below in the old equity cause that the defendant 
Stetson file the $15,000 note in the action at law of Jones v. 
Swift, and that upon the entry of judgment in that action the 
defendant Swift be directed to pay into the registry of the 
court the amount of that judgment, the same to be held sub-
ject to the rights of the parties claiming the note, and to abide 
the decision of the court in that cause; and that in obedience 
to those orders of court, and by the voluntary procurement of 
the defendant Swift, judgment was entered in the action at 
law against Swift on the $15,000 note, the note was delivered 
up by the defendant Stetson and filed with the papers in that 
action, and the amount of the judgment was paid by Swift to 
the clerk of the court below, who then claimed to hold the 
same “ subject to the rights of the parties claiming said note 
and to abide the decision of the court ” in the old equity cause 
of Gregory v. Pike et al.

The bill then alleged that all the orders and proceedings 
heretofore mentioned as pertaining to that old cause in equity 
were irregular, improper and contrary to law; that at and 
before the time of the passage of said orders the cause in 
which they were made had been abated by the death of Pike, 
one of the defendants thereto, which fact was suggested to the
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court by complainant on the 6th of January, 1887; that com-
plainant is entitled to the benefits of the action at law hereto-
fore mentioned and to the proceeds of the judgment obtained 
therein, he having by leave of the court intervened in that 
action, as a claimant of the note in suit, before the entry of 
judgment upon it; that the amount of the judgment having 
been paid over to the defendant Stetson, as clerk of the 
court, the same was entered satisfied by him, and the money 
so received was deposited in bank, where it has since remained, 
the $15,000 note being filed in said old equity cause; and that 
the defendant Stetson* claims to have been duly authorized by 
the aforesaid orders of court to deal with the note as above 
set forth, and to be exempted by those orders from all liability 
to complainant under the before mentioned receipt of Decem-
ber 24, 1886.

The bill prayed that the money paid by the defendant Swift 
to the defendant Stetson, as clerk of the court, in satisfaction 
of the judgment rendered on the $15,000 note, be remanded 
to Stetson, in his individual capacity, as if no orders, as above 
recited, had been passed, and that he be ordered to pay over 
the proceeds of that note to complainant, and for other and 
further relief.

Later amendments to the prayer of the bill were, that com-
plainant be decreed to have become the sole owner of the 
$15,000 note prior to July 9, 1887, and that the defendant 
Stetson’s possession of the same thereafter was that of a trus-
tee holding for complainant’s sole use and benefit; and a fur-
ther prayer that if the relief sought against Stetson could not 
be granted, the defendant Swift be ordered and decreed to 
pay to complainant the amount of said $15,000 note. .

The defendants filed separate demurrers to the bill, which 
were sustained by the court, and the bill was dismissed. 
Gregory v. Swift, 39 Fed. Rep. 708. The complainant there-
upon prosecuted his appeal to this court.

Mr. F. A. Brooks for appellant.

The old equity suit against Pike had been got ready for 
hearing at much expense when Pike, who was not a resident
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of Massachusetts, became dangerously ill. In the event of his 
death before rendition of judgment it was understood that the 
suit would be abated, and all benefit thereof lost.

Under these circumstances the cause was taken out of court, 
and submitted to Judge Hoar, as arbitrator, upon the evidence 
already taken and printed for the use of the court. It was 
expressly provided in the submission that it should not be 
affected by the decease of either party thereto, and Judge 
Hoar was not only made arbitrator to decide the cause, but 
wras placed in possession of the notes themselves as a stake-
holder, and he was to pass over these notes to whichever of 
the claimants he as arbitrator should find to be entitled thereto. 
After he had decided that the plaintiff, Gregory, would be 
entitled to said notes upon payment by him of the Eaton note, 
and that the testator Pike was not entitled to them, his execu-
trix, Mrs. Pike, undertook to repudiate the award in violation 
of the express provisions of the submission, that the parties 
thereto and their assigns and legal representatives would 

observe, keep and perform ” the said award, when made.
The letter of Mrs. Pike’s counsel, conveying notice to the 

arbitrator of her intended revocation of the submission, con-
tained no statement of any reason for such revocation; but 
we are led to suppose that she acted in this respect under the 
impression that the decease of either party to a submission, 
before any award made, operates of itself as a revocation. 
This effect was, however, prevented in the case, as we suppose, 
by the provision introduced into the submission for that pur-
pose. Blundell v. Bretta/rgh, 17 Ves. 232; Cooper v. Johnson, 
2 B. & Aid. 394; Prior v. Bernbrow, 8 M. & W. 873; MoDovr 
gal v. Robertson, 4 Bing. 435.

If it should be held that Pike’s death would operate to revoke 
the submission, notwithstanding the clause therein intended to 
prevent this result, we then submit that Mrs. Pike, as execu-
trix of her husband’s will, had power to submit claims against 
the estate to arbitration, and that her appearance before the 
arbitrator in pursuance of the submission, and prosecuting t e 
same until the publication of the award, was the adoption by 
her of the old submission,’ and was equivalent in law to the
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execution by her of a new submission. Bean v. Farnam, 6' 
Pick. 269.

The notice given to the arbitrator by Mrs. Pike, through 
her attorney Harvey, December 24, 1886, for the purpose of 
revoking the submission, of itself imports or implies the pre-
vious existence of a submission intended to be revoked by her.

We submit, therefore, in view of all the facts and circum-
stances of the case, it was not the intention of the receipt given 
by Stetson as stakeholder that neither party should be able to 
get possession of the notes, though successful before the arbi-
trator, unless he could procure the order or direction of the 
other, authorizing Stetson to give them up.

If this were so, then stakeholders could never be required to 
perform their duty or trust to the party entitled, without the 
concurrence or consent of both parties; or, in other words, the 
losing party could always prevent any delivery of the stakes 
except at the end of a law-suit.

Of course we do not claim that the stakeholder should not 
be free to decline to deliver over the stakes, so long as he has 
any reasonable doubt as to who is entitled to them. He is 
always at liberty, in the case of conflicting claims, to bring a 
bill of interpleader, and in that way get a decision of the court 
which shall bind all parties.

Mr. John G. Stetson, in person, submitted on the opinion of 
the court below.

Mr . Justice  Lamar , after stating the case as above, delivered 
the opinion of the court.

The bill having been dismissed by agreement, as respects the 
defendant Swift, the only questions in the case for our consid-
eration are those relating to the demurrer of the defendant 
Stetson. That demurrer rests on ten grounds, but the court 
below considered only one of them, viz., the ninth one, which 
is as follows: “ This bill is defective for want of proper par-
ties, in that it does not make Mary H. Pike, executrix of Fred-
eric A. Pike, Thomas H. Talbot and Francis A. Brooks, or 
either of them, parties thereto.”
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We are of opinion that the decree of the court below must 
stand. The rule as to who shall be made parties to a suit in 
equity is thus stated in Story’s Eq. Pl. § 72: “It is a gen-
eral rule in equity (subject to certain exceptions, which will 
hereafter be noticed) that all persons materially interested, 
either legally or beneficially, in the subject matter of a suit 
are to be made parties to it, either as plaintiffs or as defendants, 
however numerous they may be, so that there may be a com-
plete decree, which shall bind them all. By this means, the 
court is enabled to make a complete decree between the par-
ties, to prevent future litigation by taking away the necessity 
of a multiplicity of suits, and to make it perfectly certain that 
no injustice is done, either to the parties before it, or to others, 
who are interested in the subject matter, by a decree, which 
might otherwise be grounded upon a partial view only of the 
real merits. When all the parties are before the court, the 
whole case may be seen; but it may not, where all the con-
flicting interests are not brought out upon the pleadings by 
the original parties thereto.” See also 1 Daniell’s Chan. Pl. 
and Prac. 246 et seq.

In the case before us we are unable to see how any final 
decree could be rendered affecting the parties to the contract 
sued on without making them all parties to the suit. It is an 
elementary principle that a court cannot adjudicate directly 
upon a person’s right without having him either actually or 
constructively before it. This principle is fundamental. The 
allegations of the bill show that the contract sued on was 
made and entered into subsequently to the termination of the 
proceedings before the referee. By the terms of that contract 
the note in dispute between Mrs. Pike and the complainant 
was to be held by the bailee, Stetson, “ subject to the joint 
order and direction” of their respective attorneys. It seems 
too plain to require argument that complainant Gregory, Mrs. 
Pike, Talbot, Brooks and Stetson, all had an interest in the 
subject matter of the contract — such an interest, too, as 
brings the case within the rule just announced.

The point was made in the court below, and it is also presse 
here, that Mrs. Pike being a non-resident and beyond the juris
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diction of the court, it was impossible to join her as a party 
defendant to this suit, and that it was, therefore, unnecessary 
to attempt to do so. The court below ruled against the com-
plainant on this point, and we see no error in that ruling. 
The general question involved therein has been before this 
court a number of times, and it is now well settled that, not-
withstanding the statute referred to and the 47th equity rule, 
a Circuit Court can make no decree in a suit in the absence of 
a party whose rights must necessarily be affected thereby. 
Shields v. Barrow, 17 How. 130, 141, 142; Coiron v. Millau- 
don, 19 How. 113, 115, and cases there cited.

But even admitting the complainant’s contention as regards 
the making of Mrs. Pike a party to this suit, it does not follow 
that Talbot and Brooks should not have been made parties. 
As we have shown, they had a substantial interest in the sub-
ject matter of the contract sued on, and they should have been 
made parties to the suit.

We see no error in the decree of the court below prejudi-
cial to the complainant, and it is therefore

Affirmed.

LOUISVILLE, NEW ORLEANS AND TEXAS RAIL-
WAY COMPANY v. MISSISSIPPI.

ERROR TO THE SUPREME COURT OF THE STATE OF MISSISSIPPI.

No. 1195. Submitted January 10, 1890. — Decided March 3, 1890.

The statute of the State of Mississippi of March 2, 1888, requiring all 
railroads carrying passengers in that State (other than street railroads) 
to provide equal, but separate, accommodations for the white and colored 
races, having been construed by the Supreme Court of the State to apply 
solely to commerce within the State, does no violation to the commerce 
clause of the Constitution of the United States.

The construction of a state statute by the highest court of the State is 
accepted as conclusive in this court.

The  case is stated in the opinion.

Mr. W. P. Harris for plaintiff in error.
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The defendant in error submitted on the record.

Mb . Justice  Bbewe r  delivered the opinion of the court.

The question presented is as to the validity of an act passed 
by the legislature of the State of Mississippi on the 2d of 
March, 1888. That act is as follows:

“ Sec . 1. Be it enacted. That all railroads carrying passen-
gers in this State (other than street railroads) shall provide 
equal, but separate, accommodation for the white and colored 
races, by providing two or more passenger cars for each pas-
senger train, or by dividing the passenger cars by a partition, 
so as to secure separate accommodations.

“ Sec . 2. That the conductors of such passenger trains shall 
have power, and are hereby required, to assign each passenger 
to the car or the compartment of a car (when it is divided by 
a partition) used for the race to which said passenger belongs; 
and that, should any passenger refuse to occupy the car to 
which he or she is assigned by such conductor, said conductor 
shall have power to refuse to carry such passenger on his 
train, and neither he nor the railroad company shall be liable 
for any damages in any event in this State.

“Sec . 3. That all railroad companies that shall refuse or 
neglect within sixty days after the approval of this act to 
comply with the requirements of section one of this act, shall 
be deemed guilty of a misdemeanor, and shall, upon convic-
tion in a court of competent jurisdiction, be fined not more 
than five hundred dollars; and any conductor that shall 
neglect to, or refuse to, carry out the provisions of this act 
shall, upon conviction, be fined not less than twenty-five nor 
more than fifty dollars for each offence.

“ Sec . 4. That all acts and parts of acts in conflict with this 
act be, and the same are hereby repealed, and this act to take 
effect and be in force from and after its passage.” Acts o 
1888, p. 48.

The plaintiff in error was indicted for a violation of tha 
statute. A conviction in the trial court was sustained in t e 
Supreme Court, and from its judgment this case is here on
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error. The question is whether the act is a regulation of inter-
state commerce and therefore beyond the power of the State ; 
and the cases of Hall v. DeCuir, 95 IT. S. 485, and Wabash, 
St. Louis dec. Railway v. Illinois, 118 IT. S. 557, are specially 
relied on by plaintiff in error.

It will be observed that this indictment was against the com-
pany for the violation of section one, in not providing separate 
accommodations for the two races; and not against a con-
ductor for a violation of section two, in failing to assign each 
passenger to his separate compartment. It will also be ob-
served that this is not a civil action brought by an individual 
to recover damages for being compelled to occupy one partic-
ular compartment, or prevented from riding on the train; 
and hence there is no question of personal insult or alleged 
violation of personal rights. The question is limited to the 
power of the State to compel railroad companies to provide, 
within the State, separate accommodations for the two races. 
Whether such accommodation is to be a matter of choice or 
compulsion does not enter into this case. The case of Hall v. 
DeCuir, supra, was a ciyil action to recover damages from 
the owner of a steamboat for refusing to the plaintiff, a person 
of color, accommodations in the cabin specially set apart for 
white persons; and the validity of a statute of the State of 
Louisiana, prohibiting discrimination on account of color, and 
giving a right of action to the party injured for the violation 
thereof, was a question for consideration. The steamboat was 
engaged in interstate commerce, but the plaintiff only sought 
transportation from one point to another in the State. This 
court held that statute, so far as applicable to the facts in that 
case, to be invalid. That decision is invoked here ; but there
18 this marked difference. The Supreme Court of the State of 
Louisiana held that the act applied to interstate carriers, and 
required them, when they came within the limits of the State, 
to receive colored passengers into the cabin set apart for white 
persons. This court, accepting that construction as conclusive, 
held that the act was a regulation of interstate commerce, and 
therefore beyond the power of the State. The Chief Justice, 
speaking for the court, said: “ For the purposes of this case
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we must treat the act of Louisiana of February 23, 1869, as 
requiring those engaged in interstate commerce to give all 
persons travelling in that State, upon the public conveyances 
employed in such business, equal rights and privileges in all 
parts of the conveyance, without distinction or discrimination 
on account of race or color. Such was the construction given 
to that act in the courts below, and it is conclusive upon us as 
the construction of a state law by the state courts. It is with 
this provision of the statute alone that we have to deal. We 
have nothing whatever to do with it as a regulation of inter-
nal commerce, or as affecting anything else than commerce 
among the States.” And again : “ But we think that it may 
safely be said that state legislation which seeks to impose a 
direct burden upon interstate commerce, or to interfere directly 
with its freedom, does encroach upon the exclusive power of 
Congress. The statute now under consideration, in our opin-
ion, occupies that position. It does not act upon the business 
through the local instruments to be employed after coming 
within the State, but directly upon the business as it comes 
into the State from without or goes out from within. While 
it purports only to control the carrier when engaged within the 
State, it must necessarily influence his conduct to some extent 
in the management of his business throughout his entire voy-
age. His disposition of passengers taken up and put down 
within the State,* or taken up within to be carried without, 
cannot but affect in a greater or less degree those taken up 
without and brought within, and sometimes those taken up and 
put down without. A passenger in the cabin set apart for the 
use of whites without the State must, when the boat comes 
within, share the accommodations of that cabin with such 
colored persons as may come on board afterwards, if the law 
is enforced.”

So the decision was by its terms carefully limited to those 
cases in which the law practically interfered with interstate 
commerce. Obviously whether interstate passengers of one 
race should, in any portion of their journey, be compelled to 
share their cabin accommodations with passengers of anot er 
race, was a question of interstate commerce, and to be deter
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mined by Congress alone. In this case, the Supreme Court of 
Mississippi held that the statute applied solely to commerce 
within the State ; and that construction being the construction 
of the statute of the State by its highest court, must be accepted 
as conclusive here. If it be a matter respecting wholly com-
merce within a State, and not interfering with commerce be-
tween the States, then, obviously, there is no violation of the 
commerce clause of the Federal Constitution. Counsel for 
plaintiff in error strenuously insists that it does affect and 
regulate interstate commerce, but this contention cannot be 
sustained.

So far as the first section is concerned, (and it is with that 
alone we have to do,) its provisions are fully complied with 
when to trains within the State is attached a separate car for 
colored passengers. This may cause an extra expense to the 
railroad company ; but not more so than state statutes requir-
ing certain accommodations at depots, compelling trains to 
stop at crossings of other railroads, and a multitude of other 
matters confessedly within the power of the State.

No question arises under this section, as to the power of 
the State to separate in different compartments interstate 
passengers, wor to affect, in any manner, the privileges and 
rights of such passengers. All that we can consider is, 
whether the State has the power to require that railroad 
trains within her limits shall have separate accommodations 
for the two races. That affecting only commerce within the 
State is no invasion of the powers given to Congress by the 
commerce clause.

In the case of Wabash Railway Co. v. Illinois, supra, 
Mr. Justice Miller, speaking for the court, said: “ If the Illinois 
statute could be construed to apply exclusively to contracts 
for a carriage which begins and ends within the State, dis-
connected from a continuous transportation through or into 
other States, there does not seem to be any difficulty in hold-
ing it to be valid. For instance, a contract might be made to 
carry goods for a certain price from Cairo to Chicago, or from 
Chicago to Alton. The charges for these might be within 
the competency of the Illinois legislature to regulate. The
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reason for this is that both the charge and the actual transpor-
tation in such cases are exclusively confined to the limits of 
the territory of the State, and is not commerce among the 
States, or interstate commerce, but is exclusively commerce 
within the State. So far, therefore, as this class of transpor-
tation, as an element of commerce, is affected by the statute 
under consideration, it is not subject to the constitutional 
provision concerning commerce among the States. It has 
often been held in this court, and there can be no doubt 
about it, that there is a commerce wholly within the State, 
which is not subject to the constitutional provision, and the 
distinction between commerce among the States and the other 
class of commerce between the citizens of a single State, and 
conducted within its limits exclusively, is one which has been 
fully recognized in this court, although it may not be always 
easy, where the lines of these classes approach each other, to 
distinguish between the one and the other. The Daniel Ball, 
10 Wall. 557; Hall v. DeCuir, 95 U. S. 485; Telegraph Co. 
v. Texas, 105 IT. S. 460.”

The statute in this case, as settled by the Supreme Court 
of the State of Mississippi, affects only such commerce within 
the State, and comes, therefore, within the principles thus 
laid down. It comes also within the opinion of this court in 
the case of Stone v. Farmers' Loan and Trust Co., 116 IT. S. 
307.

We see no error in the ruling of the Supreme Court of the 
State of Mississippi, and its judgment is, therefore,

Affirmed.

Mr . Just ice  Harlan  dissenting.

The defendant, the Louisville, New Orleans and Texas Rail-
road Company, owns and operates a continuous line of railroad 
from Memphis to New Orleans. If one of its passenger trains 
— starting, for instance, from Memphis to go to New Orleans 
— enters the territory of Mississippi, without having cars at 
tached to it for the separate accommodation of the white an 
black races, the company and the conductor of such train are
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liable to be fined as prescribed in the statute, the validity of 
which is here in question. In other words, it is made an 
offence against the State of Mississippi if a railroad company 
engaged m interstate commerce shall presume to send one of 
its trains into or through that State without such arrangement 
of its cars as will secure separate accommodations for both 
races.

In Hall v. De Cuir, 95 U. S. 485, 488, this court declared un-
constitutional and void, as a regulation of interstate commerce, 
an act of the Louisiana legislature which required those engaged 
in interstate commerce to give all persons travelling in that 
State, upon the public conveyances employed in §uch business, 
equal rights and privileges in all parts of the conveyance, 
without distinction or discrimination on account of race or 
color. The court, speaking by Chief Justice Waite, said: 
“We think it may safely be said that state legislation which 
seeks to impose a direct burden upon interstate commerce, or 
to interfere directly with its freedom, does encroach upon the 
exclusive power of Congress. The statute now under consid-
eration, in our opinion, occupies that position. It does not 
act upon the business through the local instruments to be 
employed after coming within the State, but directly upon 
the business as it comes into the State from without, or goes 
out from within. While it purports only to control the carrier 
when engaged within the State, it must necessarily influence 
his conduct to some extent in the management of his business 
throughout his entire voyage. His disposition of passengers 
taken up and put down within the State, or taken up within 
to be carried without, cannot but affect in greater or less 
degree those taken up without and brought within, and some-
times those taken up and put down without. A passenger in 
the cabin set apart for the use of whites without the State 
must, when the boat comes within, share the accommodations 
of that cabin with such colored persons as may come on board 
afterwards, if the.law is enforced. It was to meet just such 
a case that the commercial clause in the Constitution was 
adopted. The river Mississippi passes through or along the 
borders of ten different States, and its tributaries reach many

vol . cxxxni—38
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more. The commerce upon these waters is immense, and its 
regulation clearly a matter of national concern. If each State 
was at liberty to regulate the conduct of carriers while within 
its jurisdiction, the confusion likely to follow could not but be 
productive of great inconvenience and unnecessary hardship. 
Each State could provide for its own passengers and regulate 
the transportation of its own freight regardless of the interests 
of others. Nay, more, it could prescribe rules by which the 
carrier must be governed within the State in respect to passen-
gers and property brought from without. On one side of the 
river or its tributaries he might be required to observe one set 
of rules, and on the other another. Commerce cannot flourish 
in the midst of such embarrassments. No carrier of passen-
gers can conduct his business with satisfaction to himself, or 
comfort to those employing him, if on one side of a state line 
his passengers, both white and colored, must be permitted to 
occupy the same cabin, and on the other be kept separate. 
Uniformity in the regulations by which he is to be governed 
from one end to the other of his route is a necessity in his 
business, and to secure it Congress, which is untrammelled by 
state lines, has been invested with the exclusive legislative 
power of determining what such regulations shall be.”

It seems to me that those observations are entirely pertinent 
to the case before us. In its application to passengers on ves-
sels engaged in interstate commerce, the Louisiana enactment 
forbade the separation of the white and black races while such 
vessels were within the limits of that State. The Mississippi 
statute, in its application to passengers on railroad trains 
employed in interstate commerce, requires such separation of 
races, while those trains are within that State. I am unable 
to perceive how the former is a regulation of interstate com-
merce, and the other is not. It is difficult to understand how 
a state enactment, requiring the separation of the white an 
black races on interstate carriers of passengers, is a regulation 
of commerce among the States, while a similar enactment for 
bidding such separation is not a regulation of that character.

Without considering other grounds upon which, in my ju g 
ment, the statute in question might properly be held to e
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repugnant to the Constitution of the United States, I dissent 
from the opinion and judgment in this case upon the ground 
that the statute of Mississippi is, within the decision in Hall n . 
DeCuir, a regulation of commerce among the States, and is, 
therefore, void.

I am authorized by Mr . Justic e  Bradl ey  to say that, in his 
opinion, the statute of Mississippi is void as a regulation of 
interstate commerce.

ASPINWALL v. BUTLER.

error  to  the  CIRCUIT COURT of  the  united  states  for  the  
DISTRICT OF MASSACHUSETTS.

No. 957. Submitted January 7, 1890. —Decided March 3,1890.

This case differs in no material fact from Delano v. Butler, 118 U. S. 634, 
and is governed by it.

When the previous proceedings looking to an increase in the capital stock 
of a national bank have been regular and all that are requisite, and a • 
stockholder subscribes to his proportionate part of the increase and pays 
his subscription, the law does not attach to the subscription a condition 
that it is to be void if the whole increase authorized be not subscribed; 
although there may be cases in which equity would interfere to protect 
him in case of a material deficiency.

The provision in Rev. Stat. § 5142, that no increase of capital in a national 
bank shall be valid until the whole amount of the increase shall be paid 
in, and the Comptroller of the Currency notified and his consent obtained, 
was intended to secure the actual cash payment of the subscriptions 
made, and to prevent watering of stock; but not to invalidate bona fide 
subscriptions actually made and paid.

The Comptroller of the Currency has power by law to assent to an increase 
in the capital stock of a national bank less than that originally voted by 
the directors, but equal to the amount actually subscribed and paid for 
by the shareholders under that vote.

The  case is stated in the opinion.

Mr, Benjamin N. Johnson, for plaintiff in error, cited: 
Eaton v. Pacific Nat. Bank, 144 Mass. 260; Winters v. Arm-
strong, 37 Fed. Rep. 508; Chubb v. Upton, 95 U. S. 665;
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Hamilton Plank Road Co. v. Rice, 1 Barb. 157; Nutter v. 
Lexington dec. Railroad Co., 6 Gray, 85; Salem Millda/m Co. 
v. Ropes, 6 Pick. 23; Cent/ral Turnpike n . Valentine, 10 Pick. 
142; Scovill v. Thayer, 105 IT. S. 143; Sutherland v. Olcott, 
95 K. Y. 93; Railway Co. v. Allerton, 18 Wall. 233; Gray v. 
Christian Society, 137 Mass. 329; Peoples Ins. Co. v. Westcott, 
14 Gray, 440; Zabriskie v. Cleveland Railway Co., 23 How. 
381; Atlantic Delaine Co. v. Mason, 5 R. I. 463.

Mr. A.' A. Romney, for defendant in error, cited : Cadle v. 
Baker, 20 Wall. 650; Davis V. Essex Baptist Society, 44 Con-
necticut, 582; Tipton v. Tribilcock, 91 U. S. 47; Winters v. 
Armstrong, 37 Fed. Rep. 508, and cases cited; Brigham v. 
Mead, 10 Allen, 245; Buffalo c&c. Railroad v. Dudley, N. 
Y. 336; Seymov/r v. Sturgess, 26 N. Y. 134; Am. Tube Works 
v. Boston Machine Co., 139 Mass. 5; Reed v. Boston Machine 
Co., 141 Mass. 454; Wontner v. Shairp, 4 C. B. 404; Asphitelx. 
Sercombe, 5 Exch. 147; Johnson v. Goslett, 3 C. B. (N. S.) 569; 
Watts v. Salter, 10 C. B. 477; Garwood v. Ede, 1 Exch. 264; 
Scovill v. Thayer, 105 U. S. 143; Chubb v. Tipton, 95 Ü. S. 665; 
Pullmam v. Tipton, 96 U. S. 928; Casey v. Galli, 94 IT. S. 673; 
Keyser n . Hitz, 2 Mackey, 473; Kennedy v. Gibson, 8 Wall. 
498; Curra/n v. Arkansas, 15 How. 304; Hawthorne v. Calef, 
2 Wall. 10; Domis v. Weed, 44 Connecticut, 569, Shipman, J.; 
•Rail/uoay Co. v. Allerton, 18 Wall. 233; Sawyer v. Hoag, 17 
Wall. 610; Gray v. Portland Bank, 3 Mass. 364; Ha/rt v. St. 
Charles Street Railway, 30 La. Ann. 758; Terry v. Eagle Lock 
Co., 47 Connecticut, 141; Cla/rke v. Thomas, 34 Ohio St. 46, 
Nutter v. Lexington dec. Railroad, 6 Gray, 85; Reed v. Mem-
phis Gayoso Gas Co., 9 Heiskell, 545; Skowhegan & Athens 
Railroad v. Kinsma/n, Tl Maine, 370.

Mr . Just ice  Bradley  delivered the opinion of the court.

This case is governed by that of Dela/ao v. Butler, 118 IT. S» 
634. The cases are not identical, it is true; but the principles 
established in that case require a similar decision in this. e 
substantial facts, up to a certain point, are the same; w a 
took place afterwards cannot vary the result.
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The Pacific National Bank of Boston failed, and passed into 
the hands of a receiver on the 22d‘ day of May, 1882, and the 
Comptroller of the Currency on the 27th of November, 1882, 
ordered an assessment of 100 per cent on the capital stock for 
the purpose of enforcing the individual liability of the stock-
holders, to pay the liabilities of the institution, under section 
5151 of the Revised Statutes. Fifty shares of the stock, amount-
ing to $5000, stood in the name of Aspinwall individually, and 
50 other shares in his name as trustee and guardian. This suit 
was brought against him by the receiver of the bank to re-
cover $5000 as the holder of the individual stock. He denied 
that he was the holder of any such stock; and, for another 
plea, averred that it had been fraudulently and illegally issued, 
and was not binding against him as a holder thereof. A trial 
by jury was waived, and the cause was tried by the Circuit 
Court, which made a special finding of facts, and decided in 
favor of the plaintiff. The writ of error is to that decision.

After the finding of facts had been made, the* defendant 
prayed the court to rule “ upon the facts found in this case 
the plaintiff is not entitled to judgment; ” but the court 
refused this prayer, and found that the defendant was the 
owner of fifty shares of stock on May 20 and May 22, 1882, 
and entered judgment for the plaintiff for the sum of $6550; 
to which refusal to rule, ruling and entry of judgment the 
defendant then excepted; and this is the only exception in the 
case. The question is, whether this general finding is sup-
ported by* the special facts found, and is in accordance with 
the law.

Amongst other things, the findings set forth the 5th and 
6th of the original articles of association of the bank. By the 
5th article the capital stock is fixed at $250,000, but with the 
privilege of being increased, according to section 5142 of the 
Revised Statutes, to any sum not exceeding $1,000,000; and 
m case of increase, each stockholder was to have the privilege 
of subscribing his pro rata share. The 6th article specifies 
the powers and duties of the board of directors, amongst 
which was the power “to provide for an increase of the capi-
tal of the association, and to regulate the manner in which
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such increase shall be made,” and the power “ to make all by-
laws that it may be proper and convenient for them to make 
under said Revised Statutes for the general regulation of the 
business of the association and the management and adminis-
tration of its affairs.”

The findings also set forth the first and eleventh by-laws of 
the bank ; the former of which fixed the regular annual meet-
ing of the stockholders for the election of directors on the sec-
ond Tuesday of January of each year; fourteen days’ notice 
of which was to be given. The eleventh by-law was as fol-
lows, to wit :

“ Sec . 11. Whenever an increase of stock shall be deter-
mined upon it shall be the duty of the board to notify all the 
stockholders of the same and cause a subscription to be opened 
for such increase, and each stockholder shall have the privilege 
of subscribing for such number of shares of new stock as he 
may be entitled to subscribe for in proportion to his existing 
stock in thé bank. If any stockholder should fail to subscribe 
for the amount of stock to which he may be entitled within a 
reasonable time, which shall be stated in the notice, the direc-
tors may determine what disposition shall be made of the priv-
ilege of subscribing for the new stock.”

The findings further state :
“ On the 13th day of September, 1881, the capital stock of 

the bank was $500,000, divided into 5000 shares of the par 
value of $100 each, of which shares the defendant, Aspinwall, 
as trustee under the will of Augustus Aspinwall and guardian 
under the will of Thomas Aspinwall for the benefit of his son, 
William H. Aspinwall, a minor, held fifty, which stood in his 
name as guardian and trustee on the books of the bank, a 
certificate of said “shares having been taken in the same 
way. . . .

“ September 13, 1881, the directors of the bank passed the 
following vote :

“ 4 Voted, that the capital of this bank be increased to one 
million dollars, and that stockholders of this date have the 
right to take the new stock at par in an amount equal to that 
now held by them.’ ”
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A printed, notice of this resolution was thereupon sent to all 
the stockholders of the bank; and at the bottom of this printed 
notice there was left a space and lines indicated for stockhold-
ers to write therein their subscriptions to the new stock to 
which they were entitled. Other than this there was no sub-
scription paper opened. Some stockholders signified their 
assent on the notice in the place indicated at the bottom and 
sent it to the bank. . Others did not, but went or sent to the 
bank and paid the money for the new stock to which they 
would be entitled in the proposed increase, taking receipts in 
the printed form prepared for that purpose.

The defendant received said notice, and thereupon went to 
the bank and informed A. I. Benyon, its president, .that he 
had not sufficient funds in his hands as guardian and trustee 
with which to take as such the fifty shares in the proposed 
increase, and that he should, therefore, subscribe for and take 
the same himself individually. The. president of the bank said 
that he could do so. The defendant afterwards returned to 
the bank the said notice received by him with the following 
subscription written at the bottom thereof signed by him:

“ I will take the fifty new shares to which I am entitled and 
will pay for them as above. Will iam  Aspi nw all .”

Subsequently, on October 1st, 1881, the defendant went to 
the bank and paid the sum of five thousand dollars, receiving 
therefor a receipt, a copy of which is as follows:

“ Pacific National Bank.
“ $5000. Boston , October 1st, 1881.

“ Received of William Aspinwall five thousand dollars on 
account of subscription to new stock.

“ J. M. Petteng ill , Cashier”

The defendant was well acquainted with Mr. Benyon,: seeing 
him almost daily, and he did some business with the bank.

At the time the defendant paid this money and took this 
receipt he asked Mr. Benyon, the president of the bank, if
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there was any of the new stock that had not been taken, 
stating that if that were the case he, the defendant, would 
like to take some more of the new stock. The president of 
the bank replied that all the new stock had been taken, and 
that the defendant could not have any more than fifty shares 
already subscribed for and taken. Defendant desired his cer-
tificate, but was told that he could only have a receipt, as they 
were not in a position to issue certificates. The defendant be-
lieved this statement of the president of the bank, that all the 
new stock had been taken, to be true, but he was not told that 
all the money had been paid for the new stock.

Payments for new stock in the proposed increase of 
$500,000 were made to the . amount of $330,100 on and prior 
to October 1, 1881, subsequent to which time additional pay-
ments were made until November 15,1881. The total amount 
thus paid in for new stock was $461,300.

Certificates for the new stock were issued on and after 
October 1,1881, as called for, nearly all being delivered. The 
following is a copy of the certificate delivered to, and received 
by, the defendant, November 5, 1881, to wit:

“ Fifty shares.
“Pacific National Bank of Boston, Mass.

“This certifies that William Aspinwall, of Brookline, is 
proprietor of fifty shares in the capital stock of the Pacific 
National Bank of Boston, Mass.; transferable only on the 
books of said bank in person or by attorney on surrender of 
this certificate.

“Boston, October 1, 1881. A. I. Benyon , President.
“J. M. Petteng ill , Cashier P

The bank kept a book, called a stock ledger, in which it 
entered the names of the stockholders, their places of resi-
dence, and the number of shares held by each in a debit and 
credit account.

An entry of fifty shares to the credit of William Aspinwal 
appears to have been made in this stock ledger, of which the 
following is a copy:
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“ William Aspinwall, of Brookline.
“ October 1st, 1881. By fifty shares........................$ 5000.”

At what time this certificate and entry were made does not 
appear except by the books. The stock ledger shows that the 
amount of capital stock as credited to the respective parties 
named therein in a credit and debit form as aforesaid was, on 
November 18,1881, $961,300, and so remained to May 22,1882, 
the entry as to said defendant being the same at the latter 
date as made originally as aforesaid.

On the 18th of November, 1881, said bank became insolvent, 
suspended payment, and closed its doors; and Daniel Need-
ham, an examiner of national banks, was placed by the Comp-
troller of the Currency in charge of said bank and all its funds, 
assets, records and books. The bank remained under the ex-
clusive charge and in the possession of said Needham, with its 
doors closed to business, until on or about March 18, 1882.

A committee of the directors went to Washington in Decem-
ber, 1881, and had an interview with the Comptroller of the 
Currency in relation to the affairs of the bank. The fact that 
a vote had been passed in September previous to increase the 
capital to a million dollars, and that the full amount of that 
increase had not been subscribed for or paid in when the bank 
failed, in November, was talked over in that conversation. It 
was discussed with the Comptroller as to what should be done 
in view of the facts and as to what should be regarded as the 
capital of the bank, and in pursuance of that interview the 
directors of the bank, on December 13, 1881, passed the fol-
lowing vote, viz.:

“ Voted, That whereas it was voted by this board on the 
thirteenth day of September last that the capital of this bank 
be increased to one million dollars, and that stockholders of 
this date have the right to take the new stock at par in equal 
amount to that held by them ; and whereas the stockholders 
were duly notified of said vote, and also that subscriptions to the 
new stock would be payable October 1; and whereas $461,300 
of said new stock has been taken and paid in; and whereas 
$38,700 thereof has not been taken and paid in:
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“ Voted, That said $38,700 of said stock be, and is hereby, 
cancelled and deducted from said capital stock of $1,000,000, 
and that the paid-up capital stock of this association amounts 
to $961,300.

“ Voted, That the Comptroller of the Currency be notified 
that the capital of this association has been increased in the 
sum of $461,300, and that the whole amount of said increase 
has been paid in as part of the capital of this association, and 
that he be requested to issue his certificate of said increase to 
this association according to law.”

The following certificate was thereupon sent to the Comp-
troller of the Currency by the cashier and sworn to by him, to 
wit:

“ Pacific National Bank of Boston.
“ Decembe r  13, 1881.

“To the Comptroller of the Currency, Washington, D.C.:
“It is hereby certified that the capital stock of ‘The Pacific 

National Bank of Boston ’ has been increased, pursuant to the 
articles of association of said bank, in the sum of four hundred 
and sixty-one thousand three hundred dollars, all of which has 
been paid in, and that the paid-up capital stock of said bank 
now amounts to nine hundred sixty-one thousand three hun-
dred dollars.

“ [seal .] J. M. Pbttengill , Cashier.

Upon the receipt by the Comptroller of a copy of the vote 
of December 13th and the certificate of the cashier of Decem-
ber 13th the Comptroller sent, December 16, 1881, to the 
directors of the bank the following certificate:

“ Trea su ry  Depar tme nt ,
“ Office  of  Compt rolle r  of  the  Curren cy ,

“ Washingt on , December 16, 1881.
“Whereas satisfactory notice has been transmitted to the 

Comptroller of the Currency, that the capital stock of The 
Pacific National Bank of Boston, Mass.,’ has been increased
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in the sum of four hundred and sixty-one thousand three hun-
dred dollars in accordance with the provisions of its articles of 
association, and that the whole amount of such increase has 
been paid in:

“Now it is hereby certified that the capital stock of ‘The 
Pacific National Bank of Boston, Mass.,’ aforesaid has been 
increased as aforesaid in the sum of four hundred and sixty- 
one thousand three hundred dollars; that said increase of 
capital has been paid into said bank as a part of the capital 
stock thereof, and that the said increase of capital is approved 
by the Comptroller of the Currency.

“In witness whereof I hereunto affix my official signature.
“ [seal .] John  J. Knox , Comptroller^

At a meeting of the directors of the bank, held on the 14th 
of December, 1881, resolutions were adopted and a copy sent 
to the Comptroller, whereby, after setting forth, by way of 
recital, several particulars with regard to the condition of the 
bank, going to show that it might resume business under 
certain conditions, it was, amongst other things, resolved as 
follows, to wit:

“ Resol/oed, That in the opinion of the directors of said bank 
the interests of both creditors and stockholders require its 
early reorganization.

“Resolved, That the Comptroller of the Currency be re-
quested to authorize the stockholders of the association to 
levy an assessment of 100 per cent upon the par value of the 
capital stock now paid in, viz., $961,300, upon condition that 
said Weeks, shall return to this bank $350,000 additional 
checks, as agreed, before said assessment shall be made.”

Other resolutions adopted at the same time set forth a cer-
tain scheme of reorganization, and it was finally resolved as 
follows, to wit:

“Resolved, That a copy of these resolutions be forwarded to 
the Comptroller of the Currency and his approval asked of 
the scheme of reorganization herein set forth, and that he 
¡grant the directors until January 15, 1882, to perfect said 
'Scheme of organization.”



604 OCTOBER TERM, 1889.

Opinion of the Court.

There was no vote of the stockholders of said association 
passed relating to increase or reduction of its capital stock, 
unless the vote of January 10, 1882, hereafter mentioned, 
was such. On the 16th day of December, 1881, the Comp-
troller of the Currency sent to the bank the following com-
munication, namely :

“ Washingt on , Dec. 16, 1881.
“ The Pacific National Bank of Boston, Massachusetts :

“The entire capital stock of the Pacific National Bank of 
Boston, Massachusetts, amounting to nine hundred and sixty- 
one thousand three hundred (961,300) dollars, having been 
lost, notice is hereby given to said bank, under the provisions 
of section 5205 of the Revised Statutes of the United States, 
to pay the deficiency in its capital stock by an assessment of 
one hundred (100) per cent upon its shareholders pro rata for 
the amount of capital stock held by each, and that if such 
deficiency shall not be paid and said bank shall refuse to go 
into liquidation, as provided by law, for three months after 
this notice shall have been received by it, a receiver may be 
appointed to close up the business of the association according 
to the provisions of section 5234 of the Revised Statutes of 
the United States.

“In testimony whereof I have hereto subscribed my name 
and caused my seal of office to be affixed to these presents, at 
the Treasury Department, in the city of Washington and Dis-
trict of Columbia, this sixteenth day of December, a .d . 1881.

“ [s kat ,.] J ohn  J ay  Knox ,
“Comptroller of the Currency.”

It does not appear that any communication was made to 
the defendant by the bank with reference to said votes of 
the directors of December 13 and 14, or the certificates of 
the Comptroller of December 16, or with reference to any 
change in the proposed increase in the capital of the bank 
to one million dollars. The defendant never saw nor ha 
communicated to him the books of the bank or their contents. 
He was in the bank almost daily and knew of the suspension 
on November 18. 1881. He does not remember or believe
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that he had knowledge of the proposed change, or the change 
made in the proposed increase of the stock of $500,000, and 
of the certificate of the Comptroller of December 16, 1881, 
until informed of the facts during the stockholders’ meeting 
of January 10, 1882, or possibly on that day just before the 
meeting was organized and after the stockholders were assem-
bled for the same, when he learned them.

On the 10th of January, 1882, the annual meeting of the 
stockholders of the bank was held pursuant to call. At this 
meeting the examiner made a report of the condition of the 
bank, a board of directors was chosen, and, after a statement 
by the counsel of the bank of the facts relating to the increase 
of its capital stock, and as to how much had in fact been paid 
in under the vote to increase to one million dollars, and of 
the legal result thereof, and of the vote of December 13, and 
the certificates of the Comptroller of the Currency, dated 
December 16, and after a full discussion of the matter, the 
following vote was adopted by stock vote, 5494 shares in 
favor and 55 shares against:

“ Voted, In accordance with the notice of the Comptroller 
of the Currency, dated December 16,1881, there be, and hereby 
is, laid an assessment of one hundred per cent upon the 
shareholders of the Pacific National Bank of Boston, Mass., 
pro rata for the amount of capital stock of said bank held by 
each shareholder.

“ Voted, That the board of directors notify each shareholder 
of said assessment and collect the same forthwith.”

Notice of this vote was sent to the stockholders.
The defendant attended said meeting of the shareholders, 

acting as the holder of and representing only the fifty shares 
of original stock held by him as trustee and guardian, and as 
such voted in the negative on the question of the assessment, 
expressly stating on his ballot that he voted as the holder of 
fifty shares of old stock held by him as trustee and guardian. 
He did not vote or in any way act at said meeting as the 
holder of any new stock, and notified the directors of the 
bank that he did not consider himself a holder of any shares 
in the alleged increase of $461,300.
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April 28, 1882, the defendant paid the assessment voted Jan-
uary 10, 1882, on the fifty shares of original stock held by 
him as guardian and trustee, using his own personal funds to 
make such payment, but did not pay any assessment on any 
new stock.

On March 18, 1882, by permission of the Comptroller of 
the Currency, on representations to the effect that the bank 
was then solvent, the directors took possession of the assets of 
the bank, opened its doors to business, and continued to do a 
general banking business, loaning money, receiving and pay-
ing deposits, and paying debts and expenses, until the 20th 
day of May, 1882, but made no losses or new loans during 
that period.

On or about April 21,1882, notice was sent to all those who 
had not paid the assessment voted January 10th, and amongst 
others to the defendant, that unless such assessment should be 
paid by the 28th of April, 1882, their stock would be adver-
tised for sale, and would be sold at auction according to law 
on the 31st of May, 1882.

On the 22d of May, 1882, the defendant delivered to the 
cashier of the bank the certificate for new stock which he 
had received, and a written demand for the repayment of the 
$5000 which he had paid thereon; and on the 30th of May he 
brought suit against the bank therefor, which is still pending.

On the 20th of May, 1882, the directors voted to go into 
liquidation, and the business of the bank was closed, and a re-
ceiver was appointed by the Comptroller of the Currency. It 
was found that the liabilities of the bank, exclusive of capital 
stock, were $2,500,000, and its assets worth about $500,000.

The court further found that the board of directors and the 
Comptroller of the Currency acted in good faith and without 
fraud in the premises.

It will be seen from the foregoing statement that all the 
material facts which existed in the case of Delano n . Butler, 
qua supra, existed in the present case, except that Delano 
actually paid the assessment made on his new stock as well as 
that made on.his original stock; whereas, in the present case, 
Aspinwall refused to pay said assessment, repudiated the new
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stock, and has brought suit to recover the amount of his sub-
scription paid therefor.

We do not think that this difference makes any difference 
in the liability. The new stock was created in a regular man-
ner by the board of directors, who had authority for that 
purpose; it was subscribed and actually paid in by the stock-
holders ; it was certified to the Comptroller of the Currency, 
and approved by him; and it was reported to the meeting of 
stockholders and approved by them, as their almost unanimous 
vote for an assessment shows.

The most forcible objection to the validity of the increased 
capital of $461,300, is, that it did not equal the amount first 
voted for by the directors, which was $500,000. But as 
reduced, it had the sanction of the directors, the approval of 
the Comptroller of the Currency, and the assent of the stock-
holders at their meeting on the 10th of January, 1882. The 
deficiency under $500,000 arose from the fact that some of the 
stockholders did not avail themselves of their right to subscribe. 
The 11th section of the by-laws of the bank has this express 
provision, that “ if any stockholder should fail to subscribe for 
the amount of stock to which he may be entitled within a 
reasonable time, which shall be stated in the notice, the direc-
tors may determine what disposition shall be made of the 
privilege of subscribing for the new stock.” This gave the 
directors full power over the deficiency of the subscriptions, 
and was in itself authority, if no other existed, to validate the 
action of the directors and the Comptroller in disregarding 
such deficiency, and equating the new stock to the subscrip-
tions actually made and paid in. There was no express condi-
tion that the individual subscriptions should be void if the 
whole $500,000 was not subscribed; and, in our judgment, 
there was no implied condition in law to that effect. Each 
subscriber, by paying the amount of his subscription, thereby 
indicated that it was not made on any such condition. It is 
not like the case of creditors signing a composition deed to 
take a certain proportion of their claims in discharge of their 
debtor. The fixed amount of capital stock in business corpo-
rations often remains unfilled, both as to the number of shares
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subscribed, and as to payment of instalments; and the unsub-
scribed stock is issued from time to time as the exigencies of 
the company may require. The fact that some of the stock 
remains unsubscribed is not sufficient ground for a particular 
stockholder to withdraw his capital. There may be cases in 
which equity would interfere to protect subscribers to stock 
where a large and material deficiency in the amount of capital 
contemplated has occurred. But such cases would stand on 
their own circumstances. It could hardly be contended that 
the present case, in which more than ninety-two per cent of 
the contemplated increase of capital was actually subscribed 
and paid in, would belong to that category. In Minor v. 
Mechanics' Bank of Alexandria, 1 Pet. 46, only $320,000 out 
of $500,000 of capital authorized by the charter was subscribed 
in good faith, but the court did not regard this deficiency in 
the subscriptions as at all affecting the status of the corpora-
tion, or the validity of its operations.

Some reliance is placed on the words of the act of Congress 
which authorizes an increase of capital within the maximum 
prescribed in the articles of association. They are found in 
section 5142 of the Revised Statutes, which declares that any 
banking association may, by its articles, provide for an increase 
of its capital from time to time, but adds, “ no increase of cap-
ital shall be valid until the whole amount of such increase is 
paid in, and notice thereof has been transmitted to the Comp-
troller of the Currency, and his certificate obtained specifying 
the amount,” etc. This clause would have been violated by an 
issue of $500,000 of new stock, when only $461,300 was paid 
in ; but not by an issue of the exact amount that was paid in. 
The clause in question was intended to secure the actual pay-
ment of the stock subscribed, and so to prevent what is called 
watering of stock. In the present case the statute was strictly 
and honestly complied with.

The argument of the defendant asks too much. It would 
apply to the original capital of a company as well as to an 
increase of capital. And will it do to say, after a company 
has been organized and gone into business, and dealt with the 
public, that its stockholders may withdraw their capital an
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be exempt from statutory liability to creditors, if they can 
show that the capital stock of the company was not all sub-
scribed ?

In the Delano Case the objection under consideration was 
discussed by Mr. Justice Matthews, speaking for the court, 
in the manner following. He there said: “ In the present 
case the association did, in fact, finally assent to an increase 
of the capital stock, limited to $461,300; that amount was 
paid in as capital, and the Comptroller of the Currency, by 
his certificate, approved of the increase, and certified to its 
payment; so that there seems little room to question the 
validity of the proceedings resulting in such increase. All the 
requisites of the statute were complied with. The circum-
stance that the original proposal was for an increase of $500-, 
000, subsequently reduced to the amount actually paid in, does 
not seem to affect the question, for the amount of the increase 
within the maximum was always subject to the discretionary 
power of the association itself, exerted in accordance with its 
articles of association, and to the approval and confirmation of 
the Comptroller of the Currency.” 118 U. S. 649. In these 
remarks we entirely concur, and do not see why they do not 
furnish a complete answer to the objection arising from the 
change of amount. There was no agreement or condition 
that the amount should not be changed. The making of the 
change, therefore, could not have the effect of enabling the 
defendant to repudiate his subscription and his acceptance of 
the stock, unless he could show that the change was fraudu-
lently made, or was made to such an inequitable extent as to 
defeat the purpose and object of the increase.

If these views are correct, it makes no manner of difference 
what the defendant afterwards did in the way of objection or 
protest, either at the stockholders’ meeting or elsewhere. The 
stock was lawfully created, the defendant subscribed for the 
shares in question and paid for them, and received his cer-
tificate ; and nothing was afterwards done by the directors, 
the Comptroller of the Currency, or the stockholders in meet-
ing assembled, which they had not a perfect right to do. The 
defendant became a stockholder; he held the shares in ques-
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tion when the bank finally went into liquidation; and, of 
course, became liable under section 5151 of the Revised Stat-
utes to pay an amount equal to the stock by him so held.

The judgment is
Affirmed.

KELLER v. ASHFORD.

APPEAL FROM THE SUPREME COURT OF TH^ DISTRICT OF COLUMBIA.

No. 3. Argued October 15, 16, 1888. — Decided March 3, 1890.

Upon appeal from a judgment of the Supreme Court of the District of 
Columbia in general term, affirming a judgment in special term, dismiss-
ing a bill in equity founded upon a contract bearing interest, the sum in 
dispute at the time of the judgment in general term, including interest 
to that time, is the test of the appellate jurisdiction of this court.

A recorder’s copy of a deed is competent and sufficient evidence of its con-
tents against the grantee in favor of a person not a party to it, after the 
grantee and a person who procured it to be made and to whom it was 
originally delivered have failed to produce it upon notice to do so.

In a deed of real estate, “subject, however, to certain incumbrances now 
resting thereon, payment of which is assumed by the grantee,” and con-
taining a covenant of special warranty by the grantor against all persons 
claiming under him, the clause assuming payment of the incumbrances 
includes existing mortgages made by the grantor, as well as unpaid taxes 
assessed against him.

The grantee named in a deed of real estate, by the terms of which he 
assumes the payment of a mortgage thereon, is liable to the grantor for 
a breach of that agreement, although he is not shown to have had any 
knowledge of the deed at the time of its execution, if after being 
informed of its terms he collects the rents and sells and conveys part of 
the land.

An agreement in a deed of real estate, by which the grantee assumes the 
payment of a mortgage made by the grantor, is a contract between the 
grantee and the mortgagor only; and does not, unless assented to by 
the mortgagee, create any direct obligation, at law or in equity, from 
the grantee to the mortgagee. But the mortgagee may avail himself in 
equity of the right of the mortgagor against the grantee. And if the 
mortgagee, after the land has been sold under a prior mortgage for a 
sum insufficient to pay that mortgage, and after he has recovered a per 
sonal judgment against the mortgagor, execution upon which has een 
returned unsatisfied, brings a suit in equity against the grantee al°n^ 
and the omission to make the mortgagor a party is not objected to a 
the hearing, it affords no ground for refusing relief.



KELLER v. ASHFORD. 611

Statement of the Case.

This  was a bill in equity by Henrietta C. Keller, the holder 
of a promissory note for $2000, made by one Thompson, 
secured by his mortgage of land in Washington, against Fran-
cis A. Ashford as grantee of the land subject to this mortgage, 
and who by the terms of the deed to him assumed payment 
of incumbrances on the land. The bill prayed for a decree in 
the plaintiff’s favor against Ashford for the amount of that 
note, and for general relief. The case was heard upon plead-
ings and proofs, by which it appeared to be as follows:

On August 17, 1875, Thompson, being seised in fee of lot 5 
in square 889 in the city of Washington, conveyed it to one 
Rohrer, by a deed of trust in the nature of a mortgage, to 
secure the payment of Thompson’s promissory note of that 
date for $1500, payable in three years with interest at ten per 
cent, held by one Harkness.

On February 21, 1876, Thompson conveyed the same k>t by 
like deed of trust to one Gordon, to secure the payment of 
Thompson’s note of that date for $2000, payable in one year, 
with interest at eight per cent yearly until paid, to the order 
of Moses Kelly; and Kelly endorsed this note for full value to 
the plaintiff.

On January 1,1877, Thompson, at the instance and persua-
sion of Kelly, executed and acknowledged and delivered to 
Kelly a deed, expressed to be made in consideration of the 
sum of $4500 ; conveying this lot, together with lots 6, 7 and 
8 in the same square (each of which three other lots was also 
in fact subject to a mortgage for $2000) to Ashford in fee, 
“subject,, however, to certain incumbrances now resting 
thereon, payment of which is assumed by said party of the 
second part; ” and containing covenants by the grantor of 
warranty against all persons claiming from, under or through 
him, and for further assurance. At the date of this deed, the 
only incumbrances on the land conveyed were the five mort-
gages above mentioned, and some unpaid taxes assessed 
against Thompson while owner of the land. On January 22, 
1877, this deed, together with a notary’s certificate of its ac-
knowledgment by the grantor, was recorded in the registry of 
the District of Columbia.
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At the taking of the depositions before the examiner, the 
plaintiff, having given notice to Ashford and to Kelly to pro-
duce the original deed, and both of them having failed to do 
so, was permitted, against the defendant’s objection, to put in 
evidence a copy of the deed and acknowledgment, certified by 
the recorder to be a true copy.

No consideration was actually paid for the conveyance^ 
The value of the lots conveyed was, according to Thompson’s 
testimony, $4000 each or $16,000 in all, or, according to Ash-
ford’s testimony, not less than $3400 each or $13,600 in all.

Thompson testified that he never had any negotiations with 
Ashford about the property; and that he was induced to 
make this deed by the assurance of Kelly that the grantee 
would assume the incumbrances upon the land and relieve 
him from liability upon the notes he had given secured by 
mortgage.

Ashford testified that he never had any negotiations with 
any one about the purchase of the land; and that in February, 
1877, Kelly, who was his father-in-law, to whom he had lent 
much money and for whom he had endorsed several notes, 
told him that, in order to secure him from loss, he had pro-
cured a conveyance to be made to him of these four lots, in 
which he thought “ there was considerable equity; ” informed 
him at the same time that there were incumbrances or mort-
gages upon the property, but did not specifically mention any 
of them, except the $1500 mortgage upon lot 5; told him that 
the interest on this was pressing, and that, if he would pay it, 
Kelly would relieve him from any further trouble as to the 
incumbrances; and advised him to go on and collect the rents 
of the property, so as to indemnify himself against that inter-
est and pay the taxes in arrears.

It was proved that Ashford in March, 1877, entered into 
possession of the four lots, and paid the taxes previously 
assessed upon them, and also paid interest accruing under the 
mortgage for $1500 on lot 5, and collected the rents bf the 
four lots, until December 4, 1877, when he sold and conveyed 
lots 7 and 8 to one Duncan, subject to existing incumbrances 
thereon; and continued to collect the rents of the other two
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lots, and to pay the interest accruing under the mortgage for 
$1500 on lot 5, until March 14,1878, when this lot was sold, 
pursuant to the provisions of that mortgage, by public auction 
and conveyed to Harkness for the sum of $1700, which was 
insufficient to satisfy the amount then due on that mortgage.

On comparing Ashford’s testimony with that of Boarman, 
the plaintiff’s attorney, and with a letter written by Ashford 
to Boar man on October 3, 1877, it clearly appears that 
Ashford was informed of. the clause in the deed to him, 
assuming payment of incumbrances, and was requested to 
pay the plaintiff’s mortgage, as early as September, 1877, and 
then, as well as constantly afterwards, declined to pay it, or 
to recognize any personal liability to do so. There was no 
direct evidence that he knew of this clause before September, 
1877.

The plaintiff brought an action at law upon the note against 
Thompson as maker and Kelly as endorser on November 13, 
1877, and recovered judgment against both in December, 1877, 
on which execution issued and was returned unsatisfied, April 
15,1878. ■

The present bill was filed May 13, 1878. A decree dismiss-
ing the bill was rendered in special term, May 9, 1882, which, 
after the death of Ashford and the substitution of his execu-
trix in his stead, was affirmed in general term, February 16, 
1885, upon the grounds that Ashford had never accepted the 
deed to him, and also that the plaintiff’s remedy, if any, was 
at law. 3 Mackey, 455. On the same day, as the record 
states, “ from this decree the plaintiff appeals in open court 
to the Supreme Court of the United States, which appeal is 
allowed.” The appeal bond was approved February 18, and 
the appeal was entered in this court April 10, 1885.

The case was argued upon a motion to dismiss the appeal 
for want of sufficient amount in controversy to give this court 
jurisdiction, as well as upon the merits.

Mr. Walter D. Danidge^ (with whom was Mr. William W. 
Boarman on the brief,) for appellant, cited to the point that, 
under the circumstances, Ashford had become personally liable
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to the holder of the note: Trotter v. Hughes, 12 N. Y. (2 Ker-
nan) 74; ä  C. 72 Am. Dec. 137; Spaulding v. Hallenleck, 
35 N. Y. 204; Belmont v. Coman, 22 N. Y. 438; A C. 78 
Am. Dec. 213; Locke v. Homer, 131 Mass. 93 ; Pike v. Brown, 
7 Cush. 133; Crawford v. Edwards, 33 Michigan, 354; Urqu-
hart n . Brayton, 12 R. I. 169 ; Huyler v. Atwood, 26 N. J. 
Eq. (11 C. E. Green) 504; Bishop v. Douglass, 25 Wisconsin, 
696; Ricardv. Sanderson, 41N. Y. 179; Halsey v. Reed, 9 Paige, 
446; King v. Whitely, 10 Paige, 465, and cases therein cited; 
Curtis v. Tyler, 9 Paige, 432; Carnsey n . Rogers, 47 N. Y. 
233; Pardee v. Treat, 82 N. Y. 385; Lawrence v. Fox, 20 
N. Y. 268; Burr v. Beers, 24 X. Y. 178; 8. C. 80 Am. Dec. 
327; Thorp v. Keokuk Coal Co., 48 N. Y. 253; Atlantic 
Dock Co. v. Leavitt, 54 N. Y. 35; Wrooman v. Turner, 
69 N. Y. 280; Hoff's Appeal, 21 Penn. St. 200; Moore's 
Appeal, 88 Penn. St. 450; Merriman v. Moore, 90 Penn. 
St. 78; Townsend v. Long, 77 Penn. St. 143; Justice v. 
Tallman, 86 Penn. St. 147; Miller v. Thompson, 34 Michi-
gan, 10; Strohauerv. Woltz, 42 Michigan, 444; Booth v. Conn. 
Mut. Life Lns. Co., 43 Michigan, 299; Crowell ■ n . Currier, 
27 N. J. Eq. (12 C. E. Green) 152 ; Klapworth v. Dressier, 2 
Beasley (N. J.) 62; Ä C. 78 Am. Dec. 69 ; Norwood v. DeHart, 
30 1ST. J. Eq. (3 Stewart) 412 ; Crowell n . Hospital of St. Barna-
las, 27 N. J. Eq. (12 C. E. Green) 650; Thompson v. Bertram, 
14 Iowa, 476; Corlett v. Watermann, 11 Iowa, 86; Lamb^- 
Tucker, 42 Iowa, 118; Bowen v. Kurtz, 37 Iowa, 239; Schmuc-
ker v. Sibert, 18 Kansas, 104; Rogers v. Herron, Wb Illinois, 
583 ; Gautzert v. Hoge, 73 Illinois, 30; Coffin n . Adams, 131 
Mass. 133; Miller v. Billimgsly, 41 Indiana, 489; Fitzgerald 
v. Barker, 70 Missouri, 685; 8. C. 26 Am. Rep. 660, note, where 
some of the above, cited cases are discussed; George n . An-
drews, 60 Maryland, 26.

Mr. George F. Appleby and Mr. Calderon Carlisle for 
appellee.

I. The copy from the record would be proof if deed was 
delivered of a conveyance of the lots in question by Archie 
Thompson to Ashford, —proof of the covenants of Thompson,
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— but it is proof of nothing else. The assumption clause is 
urged as either a personal contract or evidence of a personal 
contract. There is no law requiring such a contract to be 
recorded, and hence a copy from the record is not evidence; 
the original has not been produced or proved to have been lost, 
and if this is offered as proof of such a contract for personal 
liability, it has been objected to and is not competent evidence. 
Judson v. Dada, 79 N. Y. 373, 378.

II. But this deed only speaks for the grantor; it purports to be 
an indenture but is only a deed-poll, and of itself it cannot bind 
Ashford; indeed, if the contract is this clause in the deed, and 
not something growing out of transactions between the parties 
amounting to a contract of which the recital is a mere 'mention, 
we have an unsigned promise imputed to Ashford to answer 
for the debts of Archie Thompson. The cases, which seeming 
similar, hold such a promise by a vendee to a vendor to be 
without the statute, are all cases where there is a clearly proved 
transaction between parties in which the vendee for an equiva-
lent makes a vendor’s debt his own before he makes any 
promise as to it. Browne on Stat, of Frauds, 214—214 e.

III. But suppose the deed in all its parts to be perfectly 
proved before the court, the warranty clause destroys all the 
force of the assumption as to complainant, whose lien is not 
enumerated nor excepted, and is a claim under the grantor; 
“ certain,” “ not all,” “ incumbrances,” cover taxes, which were 
claims not under the grantor, and there was both a tax sale 
and an unpaid tax resting on the property. Even a mortgage 
excepted from covenant against incumbrances, is not excepted 
from warranty. Estabrook v. Smith, 6 Gray, 572; & C. 61 
Am. Dec. 445; Harlow v. Thomas, 15 Pick. 66; Maher v. 
Lanfrom, 86 Illinois, 513, 523. Taxes are incumbrances. 
Long v. Holer, 5 Ohio St. 271; Mitchell v. Pillsbury, 5 
Wisconsin, 407.

IV. The complainant is forced, even if the foregoing points 
be not well taken, to prove actual notice of and assent to this 
assumption clause by Ashford, and this cannot be inferred or 
presumed. There is no proof that the deed was ever delivered 
to or seen by Ashford.
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The recording of it did not amount to a delivery nor did it 
charge Ashford with notice of the assumption clause. Bull v. 
Titsworth, 29 X. J. Eq. (2 Stewart) 73; Cordts v. Hargrave, 
29 X. J. Eq. (2 Stewart) 446; Mead v. Brun, 32 X. Y. 277.

While assent may be presumed to that which is beneficial, 
it is never presumed to that which is detrimental. Higma/n v. 
Stewart, 38 Mich. 513. There must be an intelligent assent to 
fasten a liability such as this upon a man; here is none.

The payment of interest is not inconsistent with Ashford’s 
not having assumed the incumbrances. Elliott v. Sackett, 108 
IT. S. 132; Drury v. Hayden, 111 IT. S. 223.

The subsequent conveyance to Duncan at Kelly’s request, 
under the circumstances, does not fix this liability.

The collection of rents was in pursuance of an understanding 
with Kelly and at his request to indemnify Ashford for inter-
est paid out by him, Ashford. Gi/rard Trust Co. v. Stewart, 
86 Penn. St. 89.

There is no act of Ashford inconsistent with his ignorance 
of the assumption clause up to the early spring of 1878, when 
Mr. Boarman read it to him. On discovery that a second trust 
was really existent, he repudiated the whole matter and re-
fused to hold the property and go on paying interest on Hark-
ness’ note.

V. The transaction between Kelly and Ashford was really 
a mortgage though absolute on its face. Arnaud v. Grigg, 29 
X. J. 485. Refers to Garnsey v. Rodgers, 47 X. Y. 233.

In Elliott v. Sackett, the deed was reformed on the ground 
of mutual mistake.

In Rilmer v. Smith, 'll X. Y. 226, the deed was reformed 
on account of ignorance of one party and fraud of another.

In Drury n . Hayden, suit was by mortgagee and the court 
denied relief, and reasoned that deed might have been reformed. 
See, also, Alba/ny Savings Inst. v. Burdick, 87 X. Y. 40, 4 , 
Dey Ermand v. Chamberlin, 88 X. Y. 658.

VI. This complainant showTs no pretence of a right in a 
court of equity. There is nothing whatever in the record to 
charge the conscience of Ashford. He kept back no purchase 
money and assumed no trust.
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If he had known all about the Thompson note, and had 
promised to pay it, the complainant’s remedy would have been 
at law. Ins. Co. v. Bailey, 13 Wall. 620, 621.

If Ashford had made a promise to a third person to pay the 
debt due Miss Keller on the authority of this court, she might 
have maintained assumpsit. Hendrick v. Lindsay, 93 U. S. 
143; Lawrence v. Fox, 20 N. Y. 268; Burr v. Beers, 24 N. 
Y. 178; & C. 80 Am. Dec. 327; Elliott v. Sackett, supra; 
Shepherd v. Nap, 115 U. S. 505, 510.

Mr . Jus tice  Gray , after stating the case as above reported, 
delivered the opinion of the court.

The motion to dismiss for want of jurisdiction must be de-
nied. This appeal was claimed and allowed February 16,1885. 
At that time, the act of February 25, 1879, c. 99, was in force, 
which provided that “ the final judgment or decree of the Su-
preme Court of the District of Columbia, in any case where 
the matter in dispute, exclusive of costs, exceeds the value of 
twenty-five hundred dollars, may be reexamined and reversed 
or affirmed in the Supreme Court of the United States upon 
writ of error or appeal.” 20 Stat. 321. The case is not affected 
by the act of March 3, 1885, c. 355, § 1, further limiting the 
appellate jurisdiction of this court, because that act only pro-
vides that “ no appeal or writ of error shall hereafter be al-
lowed ” from any such judgment or decree, unless the matter 
in dispute, exclusive of costs, exceeds the sum of five thousand 
dollars. 23 Stat. 443. The change of phraseology, referring 
to the time when the appeal or writ of error is allowed, instead 
of to the time when it is entertained by this court, was evi-
dently intended to prevent cutting off appeals taken and al-
lowed before the passage of the act, as had been held to be the 
effect of the language used in the act of 1879, Railroad Co. 
v. Grant, 98 U. S. 398. In a suit founded upon a contract, the 
sum in dispute at the time of the judgment or decree appealed 
from, including any interest then accrued, is the test of appel-
late jurisdiction. Bank of United States v. Da/niel, 12 Pet. 
32, 52; The Patapsco, 12 Wall. 451; New York Elevated
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Railroad v. Fifth National Bank, 118 IT. S. 608; Zeckendorf 
v. Johnson, 123 IL S. 617. By the express terms of the prom-
issory note sued on in this case, it bore interest at the rate of 
eight per cent yearly from its date until paid. Computing 
interest accordingly, the sum in dispute was much more than 
$2500 at the time of the decree in general term, which was the 
decree from which this appeal was taken. In Railroad Co. v. 
Trook, 100 IT. S. 112, cited for the appellee, as in District of 
Columbia v. Gannon, 130 IL S. 227, the judgment in special 
term was for damages in an action sounding in tort, which 
bore no interest, either by the general law, or by the judgment 
of affirmance in general term.

Nor can the objection of the defendant, that the original 
deed from Thompson to Ashford was not produced, or its 
execution proved, be sustained. The deed is admitted to have 
been duly recorded. There is no presumption that it was in 
the possession of the plaintiff, who was not a party to it; but 
it is to be presumed to have been in the possession, either of 
Ashford, the grantee named in the deed, or of Kelly, who 
procured the deed to be made, and to whom it was originally 
delivered. Both of them having failed to produce it upon 
notice to do so, the recorder’s copy was competent and suffi-
cient evidence of the contents of the deed, as between the 
parties to this suit. Rev. Stat. D. C. §§ 440, 467; Dick v. 
Balch, 8 Pet. 30.

But upon the merits of the case we are unable to concur 
with the views expressed by the court below, in its opinion 
reported in 3 Mackey, 455, either as to the effect of the testi-
mony, or as to the rights of the parties. The material facts, as 
they appear to us upon full examination of the record, have 
been already stated. It remains to consider the law applicable 
to those facts.

The questions to be decided concern the extent, the obligation 
and the enforcement of the agreement created by the clause 
in the deed of conveyance from Thompson to Ashford of this 
and three other lots, “ subject, however, to certain incumbran-
ces now resting thereon, payment of which is assumed by sai 
party of the second part.”



KELLER v. ASHFORD. 619

Opinion of the Court.

The five mortgages made by the grantor, namely, the plain-
tiff’s mortgage for $2000 and a prior mortgage for $1500 on lot 
5, and a mortgage of $2000 on each of the three other lots, and 
some unpaid taxes which had been assessed against the grantor, 
were incumbrances, and were the only incumbrances existing 
upon the granted premises at the time of the execution of 
this conveyance. Rawle on Covenants (5th ed.) § 77. The 
clause in question, by the words “ certain incumbrances now 
resting thereon,” designates and comprehends all those mort-
gages and taxes, as clearly as if the words used had been 
“ the incumbrances,” or “ all incumbrances,” or had particularly 
described each mortgage and each tax. We give no weight 
to Thompson’s testimony as to Kelly’s previous conversation 
with him to the same effect, because that conversation is not 
shown to have been authorized by or communicated to Ash-
ford, and cannot affect the legal construction of the deed as 
against him.

It was argued that, because the deed contains a covenant 
of special warranty against all persons claiming under the 
grantor, the words “certain incumbrances” cannot include the 
mortgages made by the grantor, but must be limited to the 
unpaid taxes which, it is said, would not come within the 
covenant of special warranty. But the answer to this argu-
ment is that any person claiming title by virtue of a lien 
created by taxes assessed against the grantor would claim 
under the grantor, equally with one claiming by a mortgage 
from him; and incumbrances expressly assumed by the grantee 
are necessarily excluded from the covenants of the grantor.

Ashford is not shown to have had any knowledge of the 
conveyance at the time of its execution ; and a suggestion was 
made in argument, based upon some vague expressions in his 
testimony, that the conveyance was intended to be made to 
him, by way of mortgage only, to secure him against loss on 
his previous loans to and endorsements for Kelly. But his 
subsequent acts are quite inconsistent with the theory that the 
conveyance did not vest the legal estate in him absolutely.

Within a month or two after the conveyance, having been 
told that the four lots had been conveyed to him and were
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subject to incumbrances, (although perhaps not then informed 
of the amount of the incumbrances,) he entered into possession 
of the lots, and thenceforth collected the rents; and within 
nine months after the conveyance he had notice of the clause 
assuming payment of incumbrances, and was requested to pay 
the plaintiff’s mortgage, and declined to pay it or to recognize 
any personal liability for it; yet he afterwards sold and con-
veyed away two of the lots, and continued to keep possession 
and to collect rents of the other two. Having thus accepted 
the benefit of the conveyance, he cannot repudiate the burden 
imposed upon him by the express agreement therein, and 
would clearly have been liable to his grantor for any breach 
of that agreement. Bly er v. H.onholland, 2 Sandf. Ch. 478; 
Coolidge v. Smith, 129 Mass. 554; Locke n . Homer, 131 Mass. 
93; Muhlig v. Fiske, 131 Mass. 110.

The case therefore stands just as if Ashford had himself 
received a deed by which he in terms agreed to pay a mort-
gage made by the grantor. In such a case, according to the 
general, not to say uniform, current of American authority, as 
shown by the cases collected in the briefs of counsel, the mort-
gagee is entitled in some form to enforce the agreement 
against the grantee; and much Of the argument at the bar 
was devoted to the question whether his remedy should be at 
law or in equity.

Upon the question whether the mortgagee could sue at law 
there is no occasion to examine the conflicting decisions in the 
courts of the several States, because it is clearly settled in this 
court that he could not.

This case cannot be distinguished from that of National 
Bank v. Grand Lodge, 98 U. S. 123, and clearly falls within 
the general rule upon which the judgment in that case was 
founded.

It was there held that a contract by which the Grand Lodge, 
for a consideration moving from another corporation, agree 
with it to assume the payment of its bonds, would not support 
an action against the Grand Lodge by a holder of such bon s, 
and Mr. Justice Strong, delivering judgment, after observinb 
that the contract was made between and for the benefit o t e
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two corporations, that the holders of the bonds were not par-
ties to it, and that there was no privity between them, and the 
Grand Lodge, said: “We do not propose to enter at large 
upon a consideration of the inquiry how far privity of contract 
between a plaintiff and a defendant is necessary to the main-
tenance of an action of assumpsit. The subject has been much 
debated, and the decisions are not all reconcilable. Ko doubt, 
the general rule is, that such a privity must exist. But there 
are confessedly many exceptions to it. One of them, and by 
far the most frequent one, is the case where, under a contract 
between two persons, assets have come to the promisor’s hands 
or under his control, which in equity belong to a third person. 
In such a case it is held that the third person may sue in his 
own name. But then the suit is founded rather on the implied 
undertaking the law raised from the possession of the assets, 
•than on the express promise. Another exception is where the 
plaintiff is the beneficiary solely interested in the promise, as 
where one person contracts with another to pay money or de-
liver some valuable thing to a third. But where a debt already 
exists from one person to another, a promise by a third person 
to pay such debt being primarily for the benefit of the original 
debtor, and to relieve him from liability to pay it, (there being 
no novation,) he has a right of action against the promisor for 
his own indemnity; and if the original creditor can also sue, 
the promisor would be liable to two separate actions, and 
therefore the rule is that the original creditor cannot sue. His 
case is not an exception from the general rule that privity of 
contract is required.” 98 U. S. 124. See also Cragin v. Lovell, 
109 U. S. 194.

In the earlier case of Hendrick v. Lindsay, 93 U. S. 143, 
cited by the defendant, a request, accompanied by a promise 
of indemnity, to olie person, to sign an appeal bond, was con-
strued to include another person who signed it as surety, and 
therefore to support a joint action by the principal and the 
Surety, both of whom had signed the bond relying upon the 
promise, so that the only consideration for the promise moved 
from them.

In the case at bar, the promise of Ashford was to Thompson
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and not to the mortgagees, and there was no privity of con-
tract between them and Ashford. The consideration of the 
promise moved from Thompson alone. The only object of 
the promise was to benefit him, and not to benefit the mort-
gagees or other incumbrancers ; and they did not know of or 
assent to the promises at the time it was made, nor afterwards 
do or omit any act on the faith of it. It is clear, therefore, 
that Thompson only could maintain an action at law upon that 
promise.

In equity, as at law, the contract of the purchaser to pay 
the mortgage, being made with the mortgagor and for his 
benefit only, creates no direct obligation of the purchaser to 
the mortgagee. Parsons v. Freeman, 2 P. Wms. 664, note; 
S. C. Ambler, 115; Oxford v. Rodney, 14 Ves. 417, 424; In re 
Empress Engineering Co., 16 Ch. D. 125; Ga/ndy v. Gandy, 30 
Ch. D. 57, 67.

But it has been held by many state courts of high authority, 
in accordance with the suggestion of Lord Hardwicke in Par-
sons v. Freeman, Ambler, 116, that in a court of equity the 
mortgagee may avail himself of the right of the mortgagor 
against the purchaser.

This result has been attained by a development and appli-
cation of the ancient and familiar doctrine in equity that a 
creditor shall have the benefit of any obligation or security 
given by the principal to the surety for the payment of the 
debt. Maure v. Harrison, 1 Eq. Cas. Ab. 93, pL 5; Bac. Ab. 
Surety, D. 4; Wright v. Morley, 11 Ves. 12, 22; Phillips v. 
Thompson, 2 Johns. Ch. 418; Curtis v. Tyler, 9 Paige, 432, 
435; Neva Bedford Institution for Savings v. Fairhaven 
Bank, 9 Allen, 175; Hampton v. Phipps, 108 IT. S. 260, 263.

In Hampton v. Phipps, just cited, this court declared the 
doctrine to be well settled, and applicable “equally between 
sureties, so that securities placed by the principal in the hands 
of one, to operate as an indemnity by payment of the debt, 
shall enure to the benefit of all; ” and declined to apply the 
doctrine to the case before it, because the mortgage in question 
was given by one surety to another merely to indemnify him 
against being compelled to pay a greater share of the e t
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than the sureties had agreed between themselves that he 
should bear, and he had not been compelled to pay a greater 
share.

The doctrine of the right of a creditor to the benefit of all 
securities given by the principal to the surety for the payment 
of the debt does not rest upon any liability of the principal to 
the creditor, or upon any peculiar relation of the surety 
towards the creditor; but upon the ground that the surety, 
being the creditor’s debtor, and in fact occupying the relation 
of surety to another person, has'received from that person an 
obligation or security for the payment of the debt, which a 
court of equity will therefore compel to be applied to that 
purpose at the suit of the creditor. Where the person ulti-
mately held liable is himself a debtor to the creditor, the relief 
awarded has no reference to that fact, but is grounded wholly 
on the right of the creditor to avail himself of the right of the 
surety against the principal. If the person, who is admitted 
to be the creditor’s debtor stands at the time of receiving the 
security, in the relation of surety to the person from whom he 
receives it, it is quite immaterial whether that person is or ever 
has been a debtor of the principal creditor, or whether the 
relation of suretyship or the indemnity to the surety existed, 
or was known to the creditor, when the debt was contracted. 
In short, if one person agrees with another to be primarily 
liable for a debt due from that other to a third person, so that 
as between the parties to the agreement the first is the princi-
pal and the second the surety, the creditor of such surety is 
entitled, in equity, to be substituted in his place for the pur-
pose of compelling such ¿principal to pay the debt.

It is in accordance with the doctrine, thus understood, that 
the Court of Chancery of New York, the Court of Chancery 
and the Court of Errors of New Jersey, and the Supreme 
Court of Michigan have held a mortgagee to be entitled to 
avail himself of an agreement in a deed of conveyance from 
the mortgagor by which the grantee promises to pay the mort-
gage. Halsey v. Reed, 9 Paige, 446, 452; King v. Whitely, 10 
Paige, 465 ; Bly er v. Honholland, 2 Sandf. Ch. 478; Klap- 
worth v. Dressier, 2 Beasley, 62; Hoy v. Bramhall, 4 C. E.
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Green, 74, 563; Crowell v. Currier, 12 C. E. Green, 152; S. C. 
on appeal, nom. Crowell n . St. Barnabas Hospital, 12 C. E. 
Green, 650; Arnaud v. Grigg, 2 Stew. Eq. 482; Youngs v. 
Trustees of Public Schools, 4 Stew. Eq. 290; Crawford v. 
Edwards, 33 Michigan, 354, 360; Miller v. Thompson, 34 
Michigan, 10; Higman n . Stewart, 38 Michigan, 513, 523; 
Hides v. McGarry, 38 Michigan, 667; Booth v. Connecticut 
Ins. Co., 43 Michigan, 299. See also Pardee v. Treat, 82 
N. Y. 385, 387; Cofin v. Adams, 131 Mass. 133, 137; Biddel 
v. Brizzolara, 64 California, 354; George n . Andrews, 60 
Maryland, 26 ; Osborne v. Cabell, Ti Virginia, 462.

The grounds and limits of the doctrine, as applied to such a 
case, have been well stated by Mr. Justice Depue, delivering 
the unanimous judgment of the Court of Errors of New Jersey, 
in Crowell v. St. Barnabas Hospital, as follows:

“ The right of a mortgagee to enforce payment of the mort-
gage debt, either in whole or in part, against the grantee of the 
mortgagor, does not rest upon any contract of the grantee with 
him, or with the mortgagor for his benefit.”

“ The purchaser of lands subject to mortgage, who assumes 
and agrees to pay the mortgage debt, becomes, as between 
himself and his vendor, the principal debtor, and the liability 
of the vendor, as between the parties, is that of surety. If the 
vendor pays the mortgage debt, he may sue the vendee at law 
for the moneys so paid.

“ In equity, a creditor may have the benefit of all collateral 
obligations for the payment of the debt, which a person stand-
ing in the situation of a surety for others holds for his indem-
nity. It is in the application of this principle that decrees for 
deficiency in foreclosure suits have been made against subse-
quent purchasers, who have assumed the payment of the mort-
gage debt, and thereby become principal debtors as between 
themselves and their grantors.”

“ But the right of the mortgagee to this remedy does not 
result from any fixed or vested right in him, arising either 
from the acceptance by the subsequent purchaser of the con-
veyance of the mortgaged premises, or from the obligation of 
the grantee to pay the mortgage debt as between himself an
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his grantor. Though the assumption of the mortgage debt 
by the subsequent purchaser is absolute and unqualified in 
the deed of conveyance, it will be controlled by a collateral 
contract made between him and his grantor, which is not em-
bodied in the deed. And it will not in any case be available 
to the mortgagee, unless the grantor was himself personally 
liable for the payment of the mortgage debt.

“Recovery of the deficiency after sale of the mortgaged 
premises, against a subsequent purchaser, is adjudged in a 
court of equity to a mortgagee not in virtue of any original 
equity residing in him. He is allowed, by a mere rule of pro-
cedure, to go directly as a creditor against the person ulti-
mately liable, in order to avoid circuity of action, and save the 
mortgagor, as the intermediate party, from being harassed for 
the payment of the debt, and then driven to seek relief over 
against the person who has indemnified him, and upon whom 
the liability will ultimately fall. The equity on which his re-
lief depends is the right of the mortgagor against his vendee, 
to which he is permitted to succeed by substituting himself in 
the place of the mortgagor.” 12 C. E. Green, 655, 656.

The decisions of this court, cited for the defendant, are not 
only quite consistent with this conclusion, but strongly tend to 
define the true position of a mortgagee,, who has in no way 
acted on the faith of, or otherwise made himself a party to, 
the agreement of the mortgagor’s grantee to pay the mort-
gage ; holding, on the one hand, that such a mortgagee has no 
greater right than the mortgagor has against the grantee, and 
therefore cannot object to the striking out by a court of equity, 
or to the release by the mortgagor, of such an agreement 
when inserted in the deed by mistake; Elliott v. Sackett, 108 
IT. S. 132; Drury v. Hayden, 111 U. S. 223; and, on the 
other hand, that such an agreement does not, without the 
mortgagee’s assent, put the grantee and the mortgagor in the 
relation of principal and surety towards the mortgagee, so that 
the latter, by giving time to the grantee, will discharge the 
mortgagor. Shepherd v. Hay, 115 U. S. 505, 511.

The present case is a strong one for the application of the 
general doctrine. The land has been sold under a prior mort-

vol . cxxxm—40
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gage for a sum insufficient to pay that mortgage, leaving noth-
ing to be applied towards the payment of the mortgage held 
by .the plaintiff; and the plaintiff has exhausted her remedy 
against the mortgagor personally, by recovering judgment 
against him, execution upon which has been returned unsatis-
fied.

Although the mortgagor might properly have been made a 
party to this bill, yet as no objection was taken on that ground 
at the hearing, and the omission to make him a party cannot 
prejudice any interest of his, or any right of either party to 
this suit, it affords no ground for refusing relief. Mechanics' 
Bank v. Seton, 1 Pet. 299 ; Whiting v. Bank of United States, 
13 Pet. 6 ; Miller n . Thompson, 34 Michigan, 10.

Decree reversed, and case remamded with directions to enter 
a decree for the plaintiff.

SHEPHERD v. PEPPER.

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA.

No. 136. Argued November 26, 27, 1889. —Decided March 3, 1890.

Where appeals by five defendants from a final decree were allowed in open 
court in October, 1885, and the amount of the supersedeas bond as to 
one of them was fixed at $100, but he never gave it, and the others per-
fected their appeal, and the record was filed in this court in October, 
1886, and, when the case came on for hearing in November, 1889, he 
asked leave to file a proper bond, it was granted nunc pro tunc as of the 
day of hearing.

S. gave two deeds of trust of a lot of land in the District of Columbia to 
secure loans made by P. Afterwards he gave a deed of trust of the same 
lot to secure a loan made by C., that deed covering also a lot in the rear o 
the first lot, and fronting on a side street. At the time all the deeds were 
given, there was a dwelling-house on the premises, the main part of 
which was on the first lot, but some of which was on the rear lot. P-> 
on an allegation that B., a trustee in each of the first two deeds, had 
refused to sell the property covered by them, filed a bill asking the 
appointment of a trustee in place of those appointed by the first two 
deeds. The suit resulted in a decree appointing a new trustee in place 
of B., “ in the deed of trust,” but not identifying which one. The new 
trustee and the remaining old one then sold the land at auction to • >
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under the first trust deed. S. then filed a bill to set aside the sale, and 
P. filed a cross bill to confirm it. The bill was dismissed. P. then filed 
this bill against S. and C., and all necessary parties, to have a trustee 
appointed to sell the land covered by the three trust deeds, and. the 
improvements on it, to have a receiver of the rents appointed, and to 
have the rents and the proceeds of sale applied first to pay P. A receiver 
was appointed, and a decree made for the sale of the entire property, as 
a whole, by trustees whom the decree appointed, and for the ascertain-
ment by the trustees of the relative values of the land covered by the 
first two trust deeds and the improvements thereon, and of the rear 
piece of land and the improvements thereon, and for the payment to P. 
of the net proceeds of sale representing the value of the land and im-
provements covered by the first two trust deeds, less the expenses 
chargeable thereto, and of the residue to C., and, out of the rents, to P., 
what he had paid for taxes and insurance premiums, and for a personal 
decree against S., in favor of P., for any deficiency in the proceeds of 
sale to, pay the claims of P. ; Held,
(1) It was the intention of both S. and P. that the first two deeds of 

trust should include the rear land as well as the front lot ;
(2) The decree in the first suit by P. was so uncertain as to be practi-

cally void, and there was no effective appointment of a trustee 
and no effective sale to P. ;

(3) P. was not estopped by that sale from having the property sold 
again ;

(4) P. was not required, as a condition of the sale of the rear lot, to pay 
the whole of the debt due to C. ; and the case was a proper one 
for selling the property as an entirety ;

(5) It was, also, a proper one for the appointment of a receiver of the 
rents, and those rents in the hands of the receiver, after paying 
charges, ought to go to make up any deficiency in the proceeds of 
sale to satisfy the corpus of all the secured debts, and ought to be 
first applied to pay any balancé due to P. ;

(6) Under § 808 of the Revised Statutes relating to the District of 
Columbia a decree in personam for a deficiency is a necessary inci-
dent of a foreclosure suit in equity ;

(7) As the notes secured by the deeds of trust bore interest at the rate 
of nine per cent per annum, until paid, it was proper to allow that 
rate of interest on the principal until paid, and not to limit the 
rate to six per cent after decree, because the contracts were not 
merged in the decree ;

(8) The rate of interest on the decree for deficiency is properly six per 
cent, under §§ 713 and 829 of said Revised Statutes.

(9) The statute of limitation not having pleaded as to any part of the 
principal or interest, the defendant cannot avail himself of it.

In  equity . Decree in favor of the complainant. The 
respondents appealed. The case is stated in the opinion.
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Mr. William F. Mattingly and Mr. Enoch Totten, for ap-
pellants, Shepherd and others, and Mr. Henry Wise Garnett 
for Mrs. Gray, appellant, filed a joint brief, citing : Carpentier 
v. Brenham, 40 California, 221; Supervisors of Iowa County 
v. Mineral Point Railroad, 24 Wisconsin, 93; Howard v. 
Railway Co., 101 IT. S. 837; Thompson v. Roberts, 24 How. 
233 ; Rapalee v. Stewart, 27 N. Y. 310 ; Duff v. Wyncoop, 74 
Penn. St. 300; Swanson v. Tarkington, 7 Heiskell, 612; 
Tuite n . Stevens, 98 Mass. 305 ; Grymes v. Sanders, 93 U. S. 
55 ; Rogers n . Higgins, 57 Illinois, 244; Stockton v. Ford, 18 
How. 418 ; McLaughlin v. Barnum, 31 Maryland, 425 ; East-
man n . Amoskeag Mfg. Co., 47 H. H. 71; Neilson v. Lagow, 
12 How. 98 ; Dudley v. Price, 10 B. Mon. 84; Christmas v. 
Mitchell, 3 Iredell Eq. 535 ; Miller v. McIntyre, 6 Pet. 61; 
Miller v. Bealer, 100 Penn. St. 583; Wag ar v. Stone, 36 
Michigan, 364; Gilma/n v. Illinois & Mississippi Telegraph 
Co., 91 IT. S. 617; Railroad Cos. v. Schutte, 103 IT. S. 118; 
Kountze v. Omaha Hotel Co., 107 IT. S. 378 * Teal v. Walker, 
111 IT. S. 242.

Mr. Nathaniel Wilson and Mr. Walter D. Davidge, for ap-
pellee, cited: Strong v. Grant, 2 Mackey, 218; Mobile County 
v. Kimball, 102 IT. S. 691; Gould v. Evansville &c. Railroad, 
91 IT. S. 526 ; Gardner v. Sharp, 4 Wash. C. C. 609 ; Walden 
v. Bodley, 14 Pet. 156; Hughes n . United States, 4 Wall. 232; 
Russell v. Place, 94 Ü. S. 606; Cromwell v. Sac County, 94 
U. S. 351 ; Graham v. Railroad Co., 3 Wall. 704; Davis v. 
Brown, 94 IT. S. 423; Dodge v. Freedman)s Savings & Trust 
Co., 106 IT. S. 445; Grant v. Phoenix Life Ins Co., 121 IT. 8. 
105; Keyser v. Hitz, 4 Mackey, 179; Holden v. Trust Co., 
100 IT. S. 72; Philadelphia, Wilmington & Baltimore Railroad 
v. Howard, 13 How. 307.

Me . Just ice  Blatc hford  delivered the opinion of the court.

On the 1st of June, 1874, Alexander R. Shepherd and his 
wife made a deed of trust to Andrew C. Bradley and William 
H. Philip, conveying to them real estate situated in the city
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of Washington, in the District of Columbia, described in the 
deed as follows: “Part of lot numbered two (2) in square 
numbered one hundred and sixty-four (164), and bounded and 
described as follows, viz.: Beginning at a point on North K 
Street forty-three feet and nine inches (43^ ft.) east of the south-
western corner of said square, and running thence west on K 
Street forty-three feet and nine inches (43ft.), to said south-
western corner of said square; thence northwesterly along the 
line of Connecticut Avenue about eighty feet and ten inches 
(80|f ft.), to the south line of original lot numbered three (3) 
in said square; thence northeasterly and at right angles with 
said avenue and along the line of said lot three (3), about 
eighty-five (85) feet, to intersect a line drawn due north from 
the point of beginning, and thence due south to the point of 
beginning.” The deed recited that Shepherd was indebted 
to George S. Pepper in the sum of $35,000, evidenced by a 
promissory note executed to Pepper, dated June 1, 1874, and 
payable in five years after date, with interest, payable semi-
annually, at the rate of nine per cent per annum, until paid, 
accompanied by 10 coupon notes for $1575 each, representing 
the interest; and it conveyed the land in trust to secure the 
payment of the notes. It gave power to the trustees to sell 
the premises at public auction, on a default in the payment 
of the notes or any instalment of interest, and to convey the 
property in fee simple to the purchaser. Shepherd covenanted 
in the deed to keep the buildings on the land insured during 
the continuance of the trust in the sum of $25,000, and to 
have the policies assigned to the trustees; and that, on his 
failure to do so, Pepper might do it and the premium he 
should pay should be considered as secured by the trust deed.

On the 22d of March, 1875, Shepherd and his wife executed 
to William F. Mattingly and the said Andrew C. Bradley an-
other deed of trust, covering the same premises by the same 
description as in the first deed, to secure the payment to the 
said Pepper of a promissory note dated March 22, 1875, for 
$10,000, payable five years after date, with interest, payable 
semi-annually, at the rate of nine per cent per annum, until 
paid, accompanied by 10 coupon notes of $450 each, represent-
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ing the interest. The other provisions of this trust deed were 
in terms like those of the first one, except that the insurance 
against fire was to be $10,000.

On the 15th of May, 1876, Shepherd and his wife executed 
a deed of trust to James E. Fitch and Lewis J. Davis, cover-
ing premises described as follows: “All that certain piece or 
parcel of ground situate and lying in the city of Washington, 
District of Columbia, and known and described upon the 
ground plat or plan of said city as lot number three (3), in A. 
B. Shepherd’s subdivision of square number one hundred and 
sixty-four (164), said lot number three (3), fronting forty-three 
feet and nine inches (43 ft. 9 in.) on K Street N. W., and one 
hundred and nine feet and one-half inch (109 ft. in.) on 
Connecticut Avenue.” The deed was made to secure the 
payment of a promissory note for $35,000, made by Shepherd, 
dated May 15, 1876, given to Mercy Maria Carter, payable 
three years after date with interest at the rate of nine per 
cent per annum, payable quarterly. This deed covered 
the same premises embraced in the first two deeds of trust, 
and an additional piece of land in the rear of those premises, 
having a frontage on Connecticut Avenue of 28 feet 2| 
inches, and running eastward across the rear part of the prem-
ises covered by the first two deeds of trust.

On the 15th of November, 1876, Shepherd and his wife 
executed an assignment, for the benefit of the creditors of 
Shepherd, to George Taylor, Henry A. Willard, and Samuel 
Cross, which assignment covered “lot 3 in square 164.” Wil-
lard refused to accept the trust, and Peter F. Bacon was duly 
appointed assignee in his place.

On the 11th of April, 1878, Pepper filed a bill in equity, in 
the Supreme Court of the District of Columbia, making as 
defendants Shepherd and his wife, Bradley, Philip, Mattingly, 
Taylor, Cross and Bacon. The bill set forth the making and 
contents of the two deeds of trust in favor of Pepper and of 
the assignment by Shepherd; that Pepper was still the 
holder of the note for $35,000 and the note for $10,000, and 
the coupon notes belonging thereto; that there were large 
arrears of interest due thereon ; that the property was largely
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encumbered with taxes, and had been sold for the taxes for 
the year ending June 30, 1877; that Shepherd had failed to 
keep the property insured, and Pepper had advanced the 
amount of the premiums of insurance: that Pepper had, in 
writing, requested the trustees, under the deeds of trust, to 
advertise the property for sale, but the defendant Bradley, a 
trustee under each of the deeds, had refused to do so, by a 
letter to Pepper, in which he also stated “ that the trust does 
not cover the entire area of the house, cutting off about twenty 
feet of the rear.”

There was and is a dwelling-house on the land, which covers 
the entire width on K Street, and at least a part of it extends 
the entire depth of the land embraced in the first two deeds of 
trust; and a part of the rear part of it is built upon the land, 
covered by the deed of trust in favor of Mercy Maria Carter 
which is not embraced in the two deeds of trust in favor of 
Pepper.

The bill averred that at the time the two loans were nego-
tiated by Pepper he was informed and believed that the two 
deeds of trust covered the whole of the house and lots; that 
he had nothing to do with the preparation of those deeds, but 
they were prepared by Shepherd or his attorney; that Pepper 
never saw them until after the negotiations were concluded 
and the money paid ; that Shepherd alone was responsible for 
any mistake or omission; that at the dates of the deeds of 
trust the house was completed and occupied by Shepherd 
as a dwelling; that sub-lot A in square 164, being the 
premises not covered by the two deeds of trust in favor of 
Pepper, was at that time owned by Shepherd; that it was 
understood that the two deeds of trust in favor of Pepper 
would and did cover the whole area occupied by the house and 
grounds; that the part of the house not included in those two 
deeds of trust was what is known as the “picture gallery;” 
that the rear end of it could be detached without marring or 
lessening the value of the property; that the plaintiff was 
entitled to enforce the collection of the moneys due to him, 
irrespective of any injury which the sale might do to Shepherd 
or any one holding under him; and that, in any event, the
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plaintiff had the right to enforce the sale of so much of the 
property as was covered by the two deeds of trust in his 
favor.

The prayer of the bill was that a trustee might be ap-
pointed by the court in place of the trustees under the two 
deeds of trust, with directions and authority forthwith to exe-
cute the trusts of the two deeds.

Answers to this bill were put in by Mattingly, Bradley and 
Shepherd, the answer of Shepherd setting up that the loans to 
him by Pepper were usurious and void under the lawTs of the 
State of Pennsylvania, which governed the contracts. Issue 
was joined, proofs were taken, and the case was heard at 
special term, which, on the 12th of May, 1879, entered a 
decree overruling the defence of usury, and further decreeing 
as follows; “That James M. Johnston be, and is hereby, 
appointed trustee in the place and stead of Andrew C. Brad-
ley in the deed of trust, and recorded in Liber----- , folio-----, 
of the land records for the District of Columbia, and referred 
to in the record in this cause. This decree is without preju-
dice to all other rights of defendant.” Shepherd, on the 14th 
of May, 1879, appealed from this decree to the general term; 
but, after the sale to Pepper hereinafter mentioned, he dis-
missed his appeal.

Johnston and Philip, claiming and purporting to act under 
the deed of trust of June 1, 1874, and regarding Johnston as 
having been appointed trustee in the place of Bradley, under 
that deed, by virtue of the decree of May 12, 1879, advertised 
for sale at public auction the premises described in that deed, 
by the description contained in it. The sale took place on the 
23d of October, 1879, and the property was sold to Pepper, at 
such auction, for $50,000; and Philip and Johnston as trus-
tees, executed and delivered to Pepper a deed of the property.

On the 14th of November, 1879, Shepherd filed a bill in 
equity in the Supreme Court of the District of Columbia, 
against Philip, Johnston, and Pepper, setting forth the sale 
and the deed to Pepper, and alleging that Johnston and Philip 
acted without authority in selling the property, inasmuch as 
Johnston was not a trustee under the deed of trust, and t e
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decree of May 12, 1879, did not confer upon him any power 
under that deed, nor substitute him in the place of Bradley 
under it, nor remove Bradley from his office of trustee under 
it; that it was announced at the sale by the auctioneer that 
the sale was made subject to taxes estimated at $2700, and 
that the lot sold did not include the rear part of the building; 
that the property was knocked down to Pepper for $50,000 
and the said taxes; that the price was grossly inadequate; 
that Shepherd, at the time of the sale, was the owner of a val-
uable equitable interest in the property; and that the sale was 
void.

The prayer of the bill was that the sale be set aside and the 
deed to Pepper cancelled; that the defendants be restrained 
from interfering with the property, or attempting to enforce at 
law any legal right claimed as a consequence of the sale or the 
deed; and for general relief.

Philip and Johnston answered the bill, as also did Pepper. 
Pepper also filed a cross-bill against Shepherd, Philip and 
Johnston, setting forth the contents of the original bill and of 
the answers to it, and praying that the sale to Pepper be de-
creed to be legal and valid, and the deed to him effectual to 
convey to him an unencumbered fee simple title to the real 
estate; for a writ of assistance to put him in possession of the 
premises; for a receiver to collect the accruing rents; for an 
injunction to restrain Shepherd and all persons claiming under 
him from interfering with the plaintiff in respect of the prem-
ises and for general relief.

A replication was filed to the answers to the original bill, 
and Shepherd, and also Philip and Johnston, answered the 
cross-bill. Issue was joined on such answers and proofs were 
taken. The case was heard at special term, and a decree was 
made on the 30th of October, 1880, dismissing the bill, with 
costs, the decree being made by Mr. Justice James. It stated 
that Shepherd appealed to the general term from the decree.

On the 24th of December, 1880, Mr. Justide James filed an 
opinion in the suit, in which he stated that the decree of May 
12,1879, in the suit of Pepper against Shepherd, was inopera-
tive and void for uncertainty. He adcled: “ It purports to
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substitute a trustee in -one of two deeds mentioned in the 
pleadings, without designating which of them. It is true that 
it can be inferred, from the comparative effects of the substitu-
tion in the one or the other case, that the court was not likely 
to intend to substitute Mr. Johnston for Mr. Bradley in the deed 
which conveyed only an equitable title, but I do not think that 
I am at liberty to explain and give certainty to the decree by 
reference to such considerations. It has been suggested that 
a decree may be explained by reference to the pleadings on 
which it is based, and this undoubtedly may be done in a 
proper case; but I do not find that the uncertainty of the de-
cree in this case can be cleared up in that way. It follows 
that, if the decree is uncertain on its face, the alleged title of 
Pepper, through Mr. Johnston as substituted trustee, is not a 
clbud upon the title of the complainant, and consequently 
this court cannot take jurisdiction to grant the relief prayed. 
Therefore, the decree must be that the bill be dismissed.”

On the 14th of January, 1881, the defendants in the suit of 
Shepherd against Pepper entered an appeal from the decree of 
October 30, 1880. On.the 11th of February, 1881, Shepherd 
dismissed his appeal from that decree. A motion by Shepherd 
to dismiss the appeal from that decree taken by the defend-
ants therein, appears to have been granted, by default; and 
they, on the 25th of February, 1881, filed petitions praying 
the court in general term to reinstate their appeal. The 
ground of these petitions was, that the opinion of Mr. Justice 
James found as a fact that the trustees, Philip and Johnston, 
had no power to make a sale, which finding did not appear in 
the decree of October 30, 1880. The court acted upon the 
petitions for reinstating, by making an order, on the 17th of 
June, 1881, striking from the files of the court the opinion of 
Mr. Justice James. This left the decree of the special term, 
made October 30, 1880, to stand as a decree merely dismissing 
the bill of Shepherd.

On the 20th of July, 1881, Pepper began the present suit by 
filing in the Supreme Court of the District of Columbia a bill 
in equity against Shepherd and his wife; Mercy Maria Carter, 
who had been married and become Mercy Maria Carter Gray,
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Fitch and Davis, the trustees in the deed of trust for the bene-
fit of Mrs. Gray; Bradley, Mattingly, and Johnston, trustees 
(Philip having died); David R. Bartlett, Bacon and Cross, 
assignees under the deed of assignment of November 15,1876, 
(Bartlett having been appointed assignee in the place of Tay-
lor); and John Alexander and George M. Barker, two of the 
creditors secured by that assignment, as representatives of that 
class of creditors.

The bill sets forth the two deeds of trust in favor of Pepper 
and the deed of trust in favor of Mrs. Gray. It avers that 
Pepper owns and holds the promissory note for $35,000 and 
the one for $10,000 ; that they are both overdue; that a large 
amount of interest is due upon them; that Pepper has ad-
vanced moneys on account of taxes and insurance on the 
premises covered by the three deeds of trust, which moneys 
are secured by the two deeds of trust in his favor ; that Mrs. 
Gray still holds her promissory note for $35,000, which is 
overdue, with interest from May 15, 1877; and that the par-
ties who claim to be secured by the assignment of November 
15, 1876, a copy of which is annexed to the bill, are very 
numerous and cannot without inconvenience and delay be 
brought before the court. It then sets forth the filing of the 
•former bill by Pepper; the contents of the decree of May 12, 
1879; the appeal by Shepherd from that decree; the sale of 
the property to Pepper by Philip and Johnston,-trustees; 
the filing of the bill by Shepherd, the proceedings thereunder, 
and the entry of the decree of October 30, 1880; the filing of 
the opinion of Mr. Justice James; and the order striking that 
opinion from the files.

The bill further alleges, that it is competent to show at any 
time the grounds upon which the decree of October 30,1880, 
was placed by the opinion of the court; that, as that opinion 
states that the decree of May 12,1879, did not give to Johnston 
any power to sell, the decree of October 30,1880, was in effect 
an Adjudication upon, and favorable to, the averments in the bill 
filed by Shepherd; that the sale to Pepper was made without 
authority, and that the deed of Philip and Johnston to Pepper 
was null and void ; that, as Shepherd had always insisted that
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the decree of May 12, 1879, was void and the sale to Pepper a 
nullity, and to the end that said lot 3 may be sold as a whole, 
Pepper files his bill in order that an undisputed title to the 
whole property may be obtained by means of foreclosure 
proceedings under the decree of the court; that the lot num-
bered 3 in Shepherd’s subdivision of square 164, fronting 43 
feet 9 inches on K Street and 109 feet | inch on Connecticut 
Avenue, being the property described in the deed of trust in 
favor of Mrs. Gray, is improved by an expensive dwelling-
house, erected thereon by Shepherd; that the portion of that 
lot 3 contained in the descriptive clauses of the two deeds of 
trust given by Shepherd to secure the moneys loaned to him 
by Pepper, does not embrace all the ground covered by and 
appurtenant to the dwelling-house, the portion omitted from 
those two deeds of trust being a lot designated as sub-lot A, 
fronting about 28 feet 2£ inches on Connecticut Avenue, and 
running back with that width; that the omission of that 
strip from those two deeds of trust was either by accident or 
fraud on the part of Shepherd or his agents; that in either 
case Pepper is entitled to have the description of the ground 
in those deeds corrected, so as to include that strip; that by 
the agreement of Pepper with Shepherd it was provided that 
Shepherd should grant to trustees, to secure Pepper, all of the 
real estate covered by his residence on the corner of K Street 
and Connecticut Avenue, and all the property to be used as 
appurtenant and connected therewith, and which is designated 
on the plat books of the city as lot 3 of Shepherd’s subdivision 
of square 164; that, relying upon the fact that the first deed 
of trust embraced all the property now described as lot 3 in 
square 164, Pepper agreed to make a second loan on the same 
property, and therefore the second deed of trust was executed 
as now found; that, relying upon the belief that both of the 
deeds of trust embraced all of the real estate used or to be use 
by Shepherd for his residence and appurtenant thereto, Pepper 
advanced the $45,000, and relied upon the deeds as his Security 
for the loan, believing that they conformed to his contrac s 
with Shepherd and embraced all the real estate owned at t a 
point by Shepherd and all the land covered by the house an
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appurtenant thereto; that he would, not have loaned any 
money to Shepherd if he had known that the deeds of trust did 
not embrace all of such real estate and the improvements made 
or to be made at that point by Shepherd, with the yard now 
belonging thereto; that, after the execution of the deeds and 
the advance of the $45,000, Pepper discovered that sub-lot A, 
constituting the rear 28 feet 2| inches of lot 3 in square 164, 
was omitted entirely from the deeds, thereby cutting off a por-
tion of the improvements and seriously impairing the security; 
that the omissions were made by the fraud of Shepherd or his 
agents, and without any suspicion of the omission on the part 
of Pepper; that Shepherd states that he fully intended to em-
brace-in the two deeds all the said real estate, and executed the 
deeds with the belief that all of said property was so included, 
but that the omission to include all of it was due to accident 
or mistake on the part of himself or of his agents who prepared 
the deeds, and without fraud on his or their part; that it was 
well understood by Mrs. Gray, when and before she loaned the 
$35,000 to Shepherd, that the two prior deeds of trust in favor 
of Pepper constituted prior liens on all the real estate embraced 
in the deed of trust to secure her, that is, lot 3 in square 164; 
that she made her loan with the belief on her - part that both 
of the prior deeds of trust actually embraced all of the said 
real estate, and with the belief that Pepper and Shepherd 
understood that all of said real estate was so embraced ; that 
she had actual notice that Pepper and Shepherd fully intended 
to embrace in the first and second deeds of trust all the real 
estate embraced in the third one ; that the lien of Pepper under 
his two deeds of trust is paramount to that of Mrs. Gray, as to 
all of the real estate referred to in her deed of trust, and ouo-ht 
to be enforced, either by reforming the first two deeds by 
including therein all of the real estate embraced in the deed in 
favor of Mrs. Gray, or by enforcing the lien of Pepper on lot 
3 as an equitable mortgage prior to any rights of Mrs. Gray 
therein; that after Pepper had so advanced to Shepherd the 
$45,000, he learned for the first time that Shepherd, when he 
executed the first two deeds, had only a tax title to sub-lot A, 
m square 164; that Shepherd had, since said loans were made
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to him, perfected his title to sub-lot A, by buying in all ad-
verse claims, and had paid the money therefor from his own 
means; that such sub-lot A was conveyed either to Shepherd 
or to some friend as trustee for him; and that in either casé 
the perfected title will enure to the benefit of Pepper and of 
Mrs. Gray.

The bill further alleges that the said principal sums, with 
large arrears of interest, are due to Pepper and to Mrs. Gray, 
respectively, and sums are also due to Pepper for premiums 
of insurance and taxes paid by him; that Shepherd had been 
receiving $6000 per annum as rent for the premises and the 
furniture in the house; that the incumbrances on the real 
estate in favor of Pepper and Mrs. Gray, with the arrears of 
taxes, amount to about $120,000, and are increasing at the 
rate of about $9000 a year; that the real estate is an inade-
quate security for the sums charged upon it, and cannot be sold 
for a sum sufficient to meet even the existing liens on it, and 
will not yield from rents an adequate income on' the sum 
charged upon it; that Shepherd is insolvent, and there are 
unsatisfied judgments of record against him in the Supreme 
Court of the District of Columbia, besides unsecured debts 
estimated by Shepherd to amount to $310,000; that Shepherd 
is unwilling and unable to make good the deficiency due to 
Pepper, after properly applying the net proceeds of the sale 
of the property; and that Bradley refused to sell the property 
vested in him as trustee under the first deed of trust, and has 
endeavored to delay and prevent its sale.

The prayer of the bill is for the appointment of a receiver 
to receive the rents due and to become due for lot 3 and t e 
improvements upon it; for the appointment of a trustee or 
trustees to sell the whole of such lot and improvements ; that 
the rents and the proceeds of the sale of lot 3 be applied first 
to pay said indebtedness to Pepper, with all interest, costs, 
charges and expenses due to him by reason of the premises; 
that Shepherd may discover the name of the holder of t e 
legal title to said sub-lot A, and be restrained from receiving 
or disposing of any part of the rent paid or to become due or 
lot 3 and the improvements thereon; and for general relie .
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A restraining order against Shepherd, as prayed for, was 
issued on the filing of the bill.

Bradley answered the bill, and took the ground that in the 
first bill filed by Pepper the latter had insisted upon his right 
to the sale of the property as described in the two deeds of 
trust made in his favor, and did not ask to have the defective 
description corrected, and had procured the property to be 
sold, and had purchased it and received a deed for it, and 
claimed title to it, by the description contained in those two 
deeds of trust. Bradley’s answer also set up that Pepper had 
brought a suit at law, on the 20th of April, 1880, against 
Shepherd to recover on the several promissory notes mentioned 
in the first two deeds of trust.

The bill was taken as confessed by Fitch, Mattingly, Alex-
ander and Barker.

Mrs. Gray answered the bill, alleging that at the time the 
deed of trust in her favor was made she was informed and be-
lieved that the two prior deeds of trust covered only the prop-
erty described in them, and that the deed of trust given to 
secure her was a second lien on the part of lot 3 described in 
those deeds of trust, and the first lien on the remaining part 
of that lot; that, relying on that information, which was true, 
she loaned to Shepherd the $35,000 on the security of that lot; 
that she had no knowledge or information that Pepper claimed 
that there was any accident, mistake, or fraud in connection 
with the first two deeds of trust, or that they should have 
covered any property beyond what they actually covered; 
and that Pepper has no right to have the first two deeds of 
trust amended, extended, or changed, as against her, or any 
right to any lien on any part of lot 3, as against her, except 
that part described in the first two deeds of trust. She objects 
to a sale of lot 3.

Cross and Bacon put in an answer to the bill; and the court, 
on the 1st of December, 1881, on a hearing, granted an injunc-
tion as prayed, against all of the defendants except Alexander 
and Barker, and appointed a receiver of the rents accrued and 
to become due. The order states that each of the defendants 
enjoined appealed from it. Johnston afterwards withdrew his
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appeal; and on the motion of Pepper the appeal of the other 
defendants was dismissed by the general term.

Shepherd put in an answer to the bill, on the 1st of June, 
1882, denying that the bill filed by him was dismissed for want 
of jurisdiction; denying that the omission of sub-lot A from 
the first two deeds of trust was an accident or a fraud on his 
part or on that of his agents; and denying that Pepper has 
the right to have the deeds corrected so as to include sub-lot 
A; but admitting that he (Shepherd) executed the first two 
deeds of trust in the belief that the whole property covered 
by the house was embraced in them. The answer sets up that 
Pepper has no right to the rents of the house or to the rent of 
the furniture contained in it, and no interest in the premises 
except to have them sold and his claims paid out of the pro-
ceeds of sale; that the subject matter of the" bill is embraced 
in the prior suit brought by Pepper, which is still pending; 
and that, if Pepper has any right to relief, he must seek it in 
that suit by bill of review or otherwise.

On the 21st of July, 1882, Pepper amended his bill by aver-
ring that lot 3 was wholly insufficient security for the debt ad-
mitted by Shepherd to be due to Pepper and charged thereon, 
and could not be sold for a sum sufficient to meet the debt so 
admitted, and would not yield in rents an adequate income on 
the value of the same, even assuming such value to be equal to 
the amount of the debt admitted to be due to Pepper and 
charged on the lot. The amendment also stated that Philip 
died intestate, leaving surviving him a widow and four chil-
dren, infants, whose names were given, and added the names 
of such children as defendants. It also stated that Pepper was 
willing to surrender, and did thereby surrender, for the purpose 
of a resale of the said real estate, any title in fee simple which 
he might have thereto by reason of the deed to him from Philip 
and Johnston, trustees; and that, for the purpose of reselling 
such real estate, he waived any interest, claim, or title vested 
in him by that deed, and offered to make any conveyance 
which the court might deem proper or necessary to accomplish 
the purpose indicated.

The bill and amendments were answered by Davis, Fitch
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and Barker, and the amendments were answered by Cross, 
Bacon, Bradley and Mrs. Gray. The answer of Mrs. Gray 
alleged that it was not in the power of Pepper to make or 
carry out the offer contained in the amendments; that, if any 
title passed to him by the sale and the deed to him by Philip 
and Johnston, he had no right to bring this suit; and that if, 
on the contrary, no title passed to him by the sale, the offer 
contained in the amendments was a vain and useless form.

Shepherd also answered the amendments, alleging that the 
proposed offer by Pepper was no actual surrender of any in-
terest or waiver of any right.

The order pro confesso as to Mattingly having been vacated, 
he put in a plea, setting up the sale and the deed to Pepper, 
the filing of the bill by Shepherd and of the cross-bill by 
Pepper, and the decree of October 30, 1880, and averring that 
Pepper, ever since the deed to him, had claimed to be the 
owner of the property in fee simple, and still so claimed.

The bill was taken as confessed against the wife of Shep-
herd ; a guardian ad litem was appointed for the infant chil-
dren of Philip, who put in an answer to the bill; Johnston 
and Bartlett also answered it and the amendments; issue was 
joined as to all the defendants who had answered; and the 
plea of Mattingly was ordered to stand as his answer.

Proofs were taken on both sides, the cause was heard by 
the court in special term, and afterwards, on the 24th of 
March, 1885, Shepherd presented to the court two petitions, 
wherein he set forth the bringing of a suit at law against him 
by Pepper, on the 20th of May, 1882, upon the promissory 
notes; that at the hearing he learned for the first time that 
Pepper claimed a personal decree against him, under the 
prayer in the bill for general relief; that, when the claim to 
such personal decree was made at the hearing, his personal 
liability upon the notes was barred by the statute of limita-
tions, because the notes were all of them then more than three 
years overdue; and that he ought to be allowed to interpose 
that objection to a personal decree. He therefore prayed for 

hearing on the subject of the right of Pepper to a personal 
decree against him, and to be allowed to take proof as to the 

vol . cxxxm—41
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fact of the pendency of the action at law; that the plaintiff 
might be required to elect between the pending action at law 
and his claim for a personal decree for a deficiency; that, if 
he elected to claim such personal decree, he might be required 
by amendment to make his bill a bill for that purpose, and 
Shepherd be allowed to answer or plead to it; that Shepherd 
be allowed a rehearing on the questions as to the disposition 
of the funds in the hands of the receiver, and as to interest 
upon the coupon notes; and that he be allowed to interpose 
by plea or answer the defence of the statute of limitations to 
a claim for a personal decree. These petitions were dismissed 
by the court.

On the 26th of March, 1885, the court in special term made 
a decree, that unless Shepherd should pay to Pepper, on or 
before the 1st of July, 1885, $35,000, with interest thereon at 
the rate of nine per cent per annum from the 1st day of June, 
1879, until paid, and the further sum of $9450, being the 
amount of six coupon notes, all dated June 1, 1874, signed by 
Shepherd, and representing six semi-annual instalments of 
interest due by him on the principal sum of $35,000, with in-
terest upon them at the rate of six per cent per annum until 
paid, namely, upon six sums of $1575 each, one from December 
1, 1876, one from June 1, 1877, one from December 1, 1877, 
one from June 1, 1878, one from December 1, 1878, and one 
from June 1, 1879, and also the sum of $10,000 due to Pepper, 
with interest thereon at the rate of nine per cent per annum 
from March 22,1880, until paid, and the further sum of $3150, 
being the amount of seven coupon notes, all dated March 22, 
1875, signed by Shepherd and representing seven semi-annual 
instalments of interest due by him on the principal sum of 
$10,000, with interest on them at the rate of six per cent per 
annum until paid, namely, upon seven sums of $450 each, one 
from March 22, 1877, one from September 22, 1877, one from 
March 22,1878, one from September 22,1878, one from March 
22, 1879, one from September 22, 1879, and one from March 
22, 1880, and also the taxed costs of the suit, lot 3 in Shep-
herd’s subdivision of square 164, with the buildings and im-
provements thereon, be sold at public auction, by Henry W.
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Garnett and John F. Hanna, as trustees. The decree prescribed 
what notice of sale was to be given and the terms of sale, and 
directed the proceeds to be brought into court. It also pro-
vided that the trustees, before July 1, 1885, should examine 
witnesses before the auditor of the court, to ascertain the 
relative values of the real estate covered by the first two deeds 
of trust, with the buildings and improvements thereon, and of 
the part described as sub-lot A in square 164, being the rear 
28 feet 2| inches of lot 3, with the buildings and improvements 
upon such sub-lot A; that, notwithstanding such inquiry, the 
sale should proceed; that the net proceeds of the sale which 
should appear to represent the value of that part of the real 
estate described in the first two deeds of trust, with the build-
ings and improvements thereon, after deducting therefrom the 
aliquot parts of the costs, commissions, expenses and charges 
of the suit chargeable against , such part, should be applied 
toward the payment of the claims of Pepper, and the residue 
of such net proceeds should be applied toward the claims of 
Mrs. Gray ; that, if the net proceeds of the property described 
in the first two deeds of trust should exceed the amount of the 
claims of Pepper, the excess should be applied towards paying 
the claims of Mrs. Gray, if the same should remain unsatisfied 
after applying the net proceeds of sub-lot A; that the net 
amount of rents in the hands of the receiver, after deducting 
costs, commissions, expenses and repairs, should be applied to 
the payment of the taxes theretofore paid by Pepper and the 
insurance premiums properly paid by him, and to the payment 
of taxes due and unpaid, and the residue of the receipts from 
rents should await the further order of the court; and that, if 
the net proceeds of the sale applicable to the claims of Pepper 
should prove insufficient to discharge them, he should recover 
from Shepherd whatever amount might remain due of the 
claims so decreed to be due by Shepherd to Pepper, after the 
application thereto of the net proceeds of sale, and should have 
execution therefor as at law.

Shepherd, Bartlett, Bacon and Cross appealed to the gen-
eral term from this decree; Mrs. Gray appealed from so much 
°r it as directed the sale of sub-lot A; and Pepper also ap-
pealed fronTit.
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The court in general term, on the 29th of October, 1885, 
affirmed the decree of the special term of March 26, 1885, 
with these modifications: It directed that the inquiry as to 
the relative values of the two parcels of property should take 
place after the sale had been made; that, if the debt due to 
Mrs. Gray should be satisfied otherwise than by applying 
thereto her proper share of the proceeds of the sale, the entire 
proceeds of the sale of lot 3 should be applied to the payment 
of Pepper’s debt and interest, or if the proportion of such pro-
ceeds set apart by the decree to satisfy Mrs. Gray’s debt 
should more than suffice to satisfy it, then any surplus of such 
proceeds should be paid over to Pepper on account of his debt 
and interest; and that the balance of rents remaining in the 
receiver’s hands, after deducting the payments to be made out 
of such rents as specified in the decree, and after paying inter-
est to Pepper on the sums advanced by him for taxes and 
insurance premiums, should be paid by the receiver to Pepper 
on account of any balance of principal and interest, as decreed, 
that should remain due after applying the proceeds of lot 3, as 
directed by the decree to be apportioned and applied. It also 
affirmed the orders dismissing the two petitions filed by Shep-
herd on the 24th of March, 1885, and charged Shepherd with 
the costs of the appeal.

Shepherd, Cross, Bacon, Bartlett and Mrs. Gray appealed 
in open court to this court from the decree of October 29, 
1885, the appeal was allowed, and the amount of the super-
sedeas bond on behalf of the defendants other than Mrs. Gray 
was fixed at $1000, and that on her behalf at $100. The ap-
peal of Pepper was abandoned. The defendants other than 
Mrs. Gray gave the bond required of them. Mrs. Gray did 
not give the necessary bond; and, although the record was 
filed in this court on the 9th of October, 1886, she took no 
action to perfect her appeal to this court until, the case came on 
for hearing, on the 26th of November, 1889, when she offered 
to the court to be filed a proper bond in the sum of $100. No 
citation was necessary on her appeal, as she had taken it in open 
court, the record had been duly filed in this court, on October 
9, 1886, and, under the circumstances, we will permit the bond



SHEPHERD v. PEPPER. 645

Opinion of the Court.

on behalf of Mrs. Gray to be filed nUnc pro tunc as of the 
26th of November, 1889, and her appeal to stand as perfected.

At the time the loans were made by Pepper to Shepherd, 
Shepherd claimed to own and agreed to give as security there-
for, the land and improvements situated at the northeast cor-
ner of Connecticut Avenue and K Street, fronting 43 feet 9 
inches on K Street, and 109 feet inch on Connecticut Avenue, 
containing 8466.22 square feet, known as lot No. 3 in Shep-
herd’s subdivision of lots in square No. 164. The improve-
ments covered nearly the whole of that lot, the portion not so 
covered being enclosed and used in connection with the house. 
It was the intention of both Pepper and Shepherd that the 
whole of this property should be included in the deeds of 
trust; and if Pepper had any knowledge, information or sus-; 
picion to the contrary, he would not have loaned any of the 
money. Shepherd testifies that when he executed the deeds 
of trust, he supposed that they embraced the whole property, 
On the piece of land known as sub-lot A, being that part of 
lot 3 which fronts 28 feet 2| inches on Connecticut Avenue, 
and has such a depth that it contains 3656 square feet, there 
had been actually constructed at the time a portion of the 
dwelling-house, which includes the coal-vaults, the laundry, 
the servants’ apartments, and a portion of the picture gallery.

It is not denied by Shepherd that the debts due by him to 
Pepper are bona fide debts, and are overdue; and their exist-
ence and amounts are satisfactorily proved. The sole defence 
of Shepherd amounts to this, that by the uncertainty and delay 
of the law, and by mistakes in the legal proceedings, Pepper 
has lost all right to the execution of the trusts created for his 
benefit; and it is urged that, by reason of the proceedings in 
the prior suit brought by Pepper, he is estopped from main-
taining the present bill.

The opinion of the court in general term, delivered by Mr. 
Justice Merrick, is reported in 4 Mackey, 269. It states that 
when the decree of May 12,4879, in the suit brought by Pepper, 
came to be made, there was by inadvertence an error in the 
description of the property in the decree, by leaving a blank 
111 the designation of the trust deed, the result of which was
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that the decree was uncertain in itself and practically void on 
account of the uncertainty in its description of the property. 
As Bradley was trustee in each of the first two deeds of trust, 
and as the decree appointed Johnston to be trustee in the place 
and stead of Bradley in but one deed of trust, which was so 
described that it could not be identified, the whole transaction 
became uncertain and void. It resulted from this, as the 
opinion states, that there was no effective appointment of a 
trustee, and no effective sale; and the bill in the suit brought 
by Shepherd was dismissed on the ground that there was no 
cloud upon the title, because the sale itself was a nullity. The 
opinion further states that, while Shepherd averred in his 
answer that the sale to Pepper was a nullity and passed no 
title, and Mrs. Gray by her answer averred the same thing, 
they were now taking the ground that Pepper had no right to 
have a second sale of the property, because, having bought 
under the first sale, he must abide thereby; in other words, 
that, although he acquired no title under the first sale, he is 
estopped by that sale, from having it sold again. The opinion 
adds, that this is a defence which a court of equity cannot 
entertain. It also considers the point taken by Mrs. Gray, 
that, inasmuch as she is the first encumbrancer on sub-lot A, 
Pepper cannot have the whole property sold without first dis-
charging her entire claim, and says that the two pieces of 
property had been held in a general ownership; that the testi-
mony showed that to sever them would be destructive of the 
value of both; that although Pepper had not brought home to 
the knowledge of Mrs. Gray the equitable mortgage as be-
tween him and Shepherd, yet the fact of the building being 
upon the two lots, and the further fact that, if there is to be a 
sale, the whole property ought to be sold together, because the 
value of both would be decreased if they were sold separately, 
constituted a case where a court of equity ought to order al 
the property to be sold together ; that it would be inequitable 
to compel Pepper to redeem the whole of the debt to Mrs. 
Gray as a condition of the sale of sub-lot A, because Mrs. Gray 
is entitled to only an inconsiderable portion of the encumbere 
premises, except in subordination to the claims under the rs
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two trust deeds; and that the decree of the special term, in 
giving to Mrs. Gray such portion of the proceeds of sale as 
should be determined to be the value of her interest in sub-lot 
A, upon testimony as to the relative values of the two proper-
ties, gave to her all that she was entitled to in equity. As to 
the rents and profits, the opinion said that wherever property 
subject to a lien has been brought within the domain of a 
court of equity, and a receiver of it is appointed, the rents and 
profits in the hands of the receiver will be applied, along with 
the corpus of the fund, to satisfy the lien, after paying charges 
such as taxes and insurance; that the special term properly 
directed the application of the rents to pay off premiums of 
insurance and taxes which had accrued; but that the decree 
ought to be modified by directing that the residue of the rents 
should go to make up any deficiency in the proceeds of the 
sale of the two properties to satisfy the corpus of the debts, 
recognizing the right of Mrs. Gray to her share of the proceeds 
of sale according to the apportionment before indicated, but 
dedicating the rents primarily to the satisfaction of the debts 
due to Pepper, together with the proceeds of the sale of the 
primary property upon which the house is built. We concur 
in these views of the general term.

The bill in the first suit brought by Pepper was a bill 
merely to substitute a trustee in the place of the trustees in 
the first two deeds of trust. The prayer of the bill was that 
such trustee be appointed, with directions and authority forth-
with to execute all the trusts reposed by the first two deeds of 
trust in the trustees mentioned therein.. It does not pray that 
an officer of the court shall make the sale, or that the trustee 
to be appointed by the court shall make the sale under any 
power to be given to him by the court: but it prays that he 
may execute the trusts under the deeds of trust. Moreover, 
the decree of May 12, 1879, declares that it is made “ without 
prejudice to all other rights of defendant.” This reserved the 
right of Shepherd to be heard on the question of the right of 
Pepper to foreclose under the deeds of trust. The present 
suit is a suit for foreclosure, and in it all defences to the claims

Pepper were open to be made by Shepherd. In respect of
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parties, in respect of subject matter and in respect of the relief 
prayed for, the two bills brought by Pepper are different; and 
none of the questions involved in the pleadings in the present 
suit were involved in or adjudicated in the first suit brought 
by Pepper. Still further, the uncertainty and inoperative 
character of the decree of May 12, 1879, make the whole suit 
fruitless and of no more effect than if it had never been com-
menced.

For the same reason, Pepper cannot be regarded as having 
made any election, in the first suit brought by him, to enforce 
a sale of the property described in the first two deeds of trust 
aside from a sale with it of sub-lot A, so as to be estopped 
from now asserting a lien upon sub-lot A. When the first bill 
was filed by Pepper, he knew that Shepherd had merely a tax 
title to sub-lot A; and Shepherd, in his answer to that bill, 
averred that the title to sub-lot A never belonged to him, and 
that he theretofore purchased what is called a tax title to sub-
lot A, but it turned out to be void and of no effect. Therefore, 
Pepper could not at that time have attempted to reform the 
first two deeds of trust so as to include sub-lot A, because 
Shepherd then had no title to that sub-lot. But the fact that 
both Pepper and Shepherd agree that it was intended by them 
that the first two deeds of trust should include sub-lot A, gave 
Pepper a right to assert an equitable mortgage against that 
sub-lot; so that afterwards, when Shepherd bought in the 
proprietary title to it, as the evidence shows he did, Pepper 
was for the first time in a position to assert a lien against it.

It is, we think, very plain that Pepper acquired no title by 
the deed to him under the sale by the trustees, and that the 
decree dismissing the bill filed by Shepherd had no effect to 
establish any legal title in Pepper to the real estate in ques-
tion. Even if resort may not be had to the opinion of Mr. 
Justice James, still it is manifest that the propositions stated 
in that opinion are sound, namely, that if the decree of May 
12, 1879, was uncertain on its face, in the respects and to the 
extent before mentioned, the alleged title of Pepper, through 
the deed from the trustees to him, was not a cloud upon the 
title' of Shepherd, and therefore the court could not grant
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Shepherd the relief he prayed for in the bill filed by him, and 
that bill was properly dismissed.

This view of the case is taken by Pepper, in his bill in the 
present suit, because he says therein, in regard to the decree of 
May 12, 1879, and the opinion of Mr. Justice James, “ that, 
as it appears by the said opinion of the court that the said 
decree did not give to the said Johnston any power to sell, said 
decree was in effect, an adjudication upon and favorable to 
the averments in said Shepherd’s bill of complaint in said court 
that said sale was made without authority and the deed of 
said Philip and Johnston was null and void, and, as the said 
Shepherd has always averred and insisted that said decree 
was void and said sale a nullity, and to the end that said lot 3 
of said Shepherd’s subdivision may be sold as a whole, the 
complainant files this bill in order that an undisputed title to 
the whole property may be obtained by means of foreclosure 
proceedings under the order and decree of this court.” Then 
the bill prays accordingly, “ that a trustee or trustees may be 
appointed by this court to sell the whole of lot 3, in A. R. 
Shepherd’s subdivision of square numbered 164, with the im-
provements thereon.” Therefore, it is not true that Pepper 
is still asserting a legal title in himself.

We think that Pepper is entitled to have the whole of lot 3 
sold. It was omitted at least by accident from the first two 
trust deeds, when both parties supposed they covered it. Lot 
3 embraces not only sub-lot A, but the property covered by 
the first two deeds of trust. Shepherd, in his answer to the 
first bill filed by Pepper, said, u that, in his opinion, it would 
be impossible to make a sale and division of the said property 
under the said deed of trust without irreparable injury to, if 
not total destruction of, a large portion of the dwelling-house 
which is erected upon the said lot; . . . that the said 
dwelling-house would be entirely incomplete without, the addi-
tion of that portion called the ‘ picture-gallery; ’ that the ser-
vants’ apartments and the laundry and drying-room, etc., etc., 
are underneath the said portion of said dwelling-house, as well 
as the heating apparatus for a large portion of the house; and 
that, if the said lot A, which is not included in the deed' of
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trust of the said complainant, shall be separated from that 
portion which is included in the said deed of trust to the com-
plainant, a dividing line would not only take off the said ‘pic-
ture-gallery,’ but would take off and destroy a portion of the 
back part of the main dwelling-house.”

In regard to Mrs. Gray, the letter to her, written by Mr. 
Brown, of the firm of Fitch, Fox & Brown, who were negoti-
ating for her the loan to Shepherd, the letter being dated 
April 18, 1876, speaks of the loan as one “to be secured by a 
second mortgage, the prior mortgage .being for $45,000.” Be-
sides this, the first two deeds of trust were recorded respec-
tively June 3, 1874, and March 24, 1875, and they conveyed, 
to secure Pepper, the premises described in them, “ together 
with all the improvements, ways, easements, rights, privileges, 
and appurtenances to the same belonging or in anywise apper-
taining, and all the estate, right, title, interest and claim, 
whatsoever, whether at law or in equity, of the said parties of 
the first part, of, in, to, or out of the said piece or parcel of 
land and premises.” The improvements and easements in 
question were visibly necessary for the dwelling-house as then 
constructed, and were visibly upon, or required the use of, sub-
lot A, as stated by Shepherd, as before recited.

Mrs. Gray is only a mortgagee, and not the owner in fee, of 
sub-lot A; and her interest in the property is subject to the 
prior and subsequent interests of other parties, as those inter-
ests are usually ascertained and administered by a court of 
equity for the benefit of all concerned. It is not equitable 
that she should be allowed to use her mortgage on sub-lot A 
to prevent a sale of the entire lot 3. Her only right can be to 
have the proceeds of sub-lot A applied first to the payment of 
her debt; and that right is secured by the decree appealed 
from.

The present bill is one to obtain a decree for the sale o 
encumbered premises and the application of the proceeds of 
sale to discharge the encumbrances according to priority. The 
debts to Pepper and to Mrs. Gray are overdue; and under 
such circumstances a court of equity, on the application of a 
junior encumbrancer, will provide for the sale of the entire
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encumbered property, if the circumstances of the case show 
that the interests of the mortgagor and of the encumbrancers 
require the sale. Finley v. Bank of the United States, 11 
Wheat. 304, 306; Hagan v. Walker, 14 How. 29, 37, 38; Je-
rome v. McCarter, 94 IL S. 734, 735, 736, 740; Hill v. National 
Bank, 97 U. S. 450, 453, 454; Woodworth v. Blair, 112 U. S. 
8; Hefner v. Northwestern Life Ins. Co., 124 IT. S. 747, 754; 
Vanderkemp v. Shelton, 11 Paige, 28. This authority is prop-
erly exercised in the case of deeds of trust, where all the encum-
brances are due and where the plaintiff has a first lien on some 
of the property sought to be sold, and where all the encum-
brancers are parties to the suit. Here, Pepper has a first lien on 
the bulk of the property sought to be sold, and a second lien, as 
decreed, on the small remaining portion; and the debts secured 
by the first two deeds of trust were all overdue when the bill 
in this case was filed, as well as the debt due to Mrs. Gray. 
Under such circumstances, the mere non-assent of Mrs. Gray 
ought not to prevent the court from doing what is equitable 
in regard to the claims of Pepper, as well as those of herself.

There was no error in the dismissal of the two petitions of 
Shepherd, filed in March, 1885, nor in entering a personal 
decree against him for any deficiency which should remain 
after exhausting the property covered by the deeds of trust.

The fact of the bringing of the suit at law upon the notes, 
by Pepper against Shepherd, in April, 1880, was set up in the 
answer of Bradley to the bill in the present suit, and was 
therefore in issue ; but it was not shown in defence that 
Shepherd had ever been served with process in any such suit 
at law, or had appeared in it, voluntarily or otherwise. More-
over, the principal notes given to Pepper were not barred by 
limitation when the bill in this -case was filed. As to the 
interest notes or coupons, although some of the unpaid ones 
for each of such two principal notes had been overdue more 
than three years when the bill was filed, yet it makes a claim 
to recover all the interest, and Shepherd does not, in his 
answer, set up the statute of limitation as a bar to any part 
of the principal or interest claimed.

The bill in this suit prays for general relief, and a decree
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for a deficiency is a necessary incident of a foreclosure suit in 
equity. It is provided as follows by section 808 of the 
Revised Statutes relating to the District of Columbia: “ The 
proceeding to enforce any lien shall be by bill or petition 
in equity, and the decree, besides subjecting the thing upon 
which the lien has attached to the satisfaction of the plain-
tiff’s demand against the defendant, shall adjudge that the plain-
tiff recover his demand against the defendant, and that he 
may have execution thereof as at law.” This provision was 
interpreted by this court in the case of Dodge v. Freedman's 
Savings and Trust Co., 106 U. S. 445, where it was held that 
it authorized a decree in personam against the debtor for the 
balance remaining due after the proceeds of the sale of lands 
covered by a mortgage or a deed of trust in the nature thereof 
had been applied to the satisfaction of the debt. The present 
cause is of the same character of foreclosure proceeding as that 
involved in the case cited. It was proper for the court, under 
the bill as it stands and the statute on the subject, to make a 
personal decree against Shepherd for a deficiency; and the 
matter of granting the prayers of his petitions filed in March, 
1885, was a question of discretion in the court below, and not 
reviewable.

As to the question of the disposition of the rents in the 
hands of the receiver we think the action of the court below 
was proper. The pecuniary condition of Shepherd, his failure 
to pay taxes, premiums of insurance, or interest, the inade-
quacy of the property to pay the claims of Pepper and Mrs. 
Gray, and the diversion of the income from rents, from mak-
ing such payments, to the use of Shepherd, up to the time of 
the appointment of the receiver, were adequate grounds for 
the appointment of the receiver. Kountze v. Omaha Hotel 
Co., 107 U. S. 378, 395 ; Grant v. Insurance Co., 121 IT. 8. 
105. The court, through its receiver, took possession of the 
rents in order to preserve them for that party to the suit who 
should ultimately be found to be equitably entitled to them. 
Hitz v. Jenks, 123 U. S. 297, 306. The various reports of the 
receiver contained in the record, as to his payment of taxes, 
premiums of insurance and the expenses of repairs on t e
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building, show the necessity of his appointment. It would 
be grossly unjust, on the facts developed in this case, to ap-
propriate the rents in the hands of the receiver to the use of 
Shepherd.

It is contended on behalf of Shepherd that the decree ap-
pealed from is erroneous, because it allows interest at the rate 
of nine per centum per annum on the principal of the notes, from 
June 1,1879, and March 22,1880, respectively,until paid; and 
it is urged that the interest should have been fixed at the rate 
of six per cent, from the date of the decree, March 26, 1885, 
on the ground that that was the rate of interest fixed by the 
statute on judgments and decrees.

Section 713 of the Revised Statutes relating to the District 
of Columbia provides as follows: “ The rate of interest upon 
judgments or decrees, and upon the loan or forbearance of any 
money, goods or things in actions, shall continue to be six 
dollars upon one hundred dollars for one year, and after that 
rate for a greater or less sum, or for a longer or shorter time, 
except as provided in this chapter.” Section 829 of said 
Revised Statutes provides as follows: “Upon all judgments 
rendered on the common law side of the court in actions 
founded on contracts, interest at the rate of six per centum 
per annum shall be awarded on the principal sum due until 
the judgment shall be satisfied, and the amount which is to 
bear interest and the time from which it is to be paid shall be 
ascertained by the verdict of the jury sworn in the cause.” 
Section 714 authorizes parties to contract in writing for the 
payment of interest at the rate of 10 per cent per annum.

It is urged that the decree is a decree which fixes the 
amount of each of the debts due by Shepherd, and says that 
those sums are “ hereby decreed to be due and payable ” by 
Shepherd, to Pepper, with interest, etc. ; that this is the 
language of a judgment ; and that almost the same language 
is employed in reference to the accrued interest. The decree 
provides that, if the net proceeds of the sale shall prove in-
sufficient to discharge the claims of Pepper, he shall have and 
recover of Shepherd whatever amount may remain due of the 
claims decreed to be due by Shepherd to him, after the ap-
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plication thereto of the net proceeds of sale, and shall have 
execution therefor as at law. It is contended, therefore, that, 
as the decree ascertained the amount of the debt still due, and 
fixed the rate of interest on it, it thereafter drew interest by 
virtue of the decree, and not by virtue of the terms of the 
contract, because the contract was merged in the decree.

We think, however, that on the face of the. decree the court 
did not intend to, and did not, merge the contract in the decree; 
but merely fixed the amount due according to the terms of 
the contract on the payment of which, before the day fixed, 
the decree would not go into effect, but the case would be 
dismissed. The statute has no application, except as to the 
rate of interest charged on the deficiency which shall be found 
to exist after applying the net proceeds of sale to the debt, and 
the decree does not provide for interest in excess of six per 
cent per annum on such deficiency.

In regard to allowing interest on the principal of the notes 
at the rate of nine per cent per annum until paid, it is to be said 
that such was the contract in each note.

It was stated at the bar that Hanna, one of the trustees ap-
pointed by the decree of the special term to make the sale, 
had died. If so, the court below will have power to appoint a 
new one in his place.

The decree in general term is, therefore,
Affirmed.

Mr . Just ice  Mill er , dissenting:

I dissent from so much of the judgment of the court in this 
case as requires the entire property to be sold together and 
make provision afterwards for dividing the proceeds according 
to the valuation that may be made to ascertain how much of 
the money should go to appellant, Maria Gray.

I am of opinion that she has a right to have the piece of 
ground, on which her mortgage is declared to be the first hen, 
sold separately, so that she can bid whatever sum she may see 
proper in satisfaction of her mortgage. If this sum should be 
more than would satisfy the mortgage, of course the excess 
would go to the satisfaction of Pepper’s debt. If it shou



CULVER v. UTHE. 655

Opinion of the Court.

sell for less, then Pepper has no interest in it, and I see no 
reason why she should be compelled to compete with Pepper 
or anybody else in purchasing the entire property, which is 
worth four or five times as much as her single piece is worth, 
in order to make that piece bring its full value on the sale.

CULVER u UTHE.

error  to  the  suprem e court  of  THE STATE OF ILLINOIS.

No. 191. Submitted January 27, 1890. — Decided March 3,1890.

Swamp lands located on a military land warrant prior to the passage of the 
swamp land act of September 28, 1850, but patented to the locator sub-
sequently to the passage of that act, were not included in the lands 
granted by it to the several States.

Section 891 of the Revised Statutes authorizes certified copies of records 
of the land office at Washington, concerning the location of land war-
rants, to be introduced in evidence.

The delivery of his warrant by the holder of a land warrant to the proper 
officers of the government, with direction that it be located on a desig-
nated tract of public land, constituted a sale of that tract within the 
meaning of the act of September 28, 1850, 9 Stat. 519, c. 84, granting the 
swamp lands to the States.

The  case is stated in the opinion.

Mr. Morton Cuboer for plaintiffs in error.

Mr. H. B. Hurd for defendant in error.

Mr . Jus tice  Mill er  delivered the opinion of the court.

The writ of error in this case brings before us for review a 
judgment of the Supreme Court of the State of Illinois. ’The 
suit was brought originally by the present defendant in error, 
Gertrude Uthe, against Morton Culver and Michael Gormley, 
111 which she sought to recover on eleven promissory notes 
Elude by them March 23, 1874, all of which were due and 
unpaid at the commencement of this action, and on which she
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claimed to recover the sum of $7000. To this the defendants 
pleaded, among other defences, that the notes were given as 
the purchase price of a quarter section of land in Cook County 
in that State, and that the consideration for which said notes 
were given, namely, the title to said quarter section, had 
utterly failed, and that plaintiff had no title to the lands 
which she sold to the defendants at the time of the sale, or at 
any other time.

The plaintiff recovered judgment against defendants, not-
withstanding this plea, which was affirmed in the Supreme 
Court of the State, upon a writ of error issued by that court, 
and it is that judgment which we are called upon to review. 
116 Illinois, 643.

The facts out of. which the jurisdiction of this court arises, 
and on which we are to determine whether there is error in the 
judgment of the Supreme *Court, are substantially as follows: 
The father of the plaintiff Gertrude, in whom the title which 
she sold to the defendants originated, had a patent from the 
United States for the land in controversy, dated February 10, 
1851, which purported on its face to be issued under the act of 
Congress of February 11, 1847, 9 Stat. 123, c. 8, on a military 
land warrant that he had deposited in the General Land Office.

This land warrant was located on the land in question, at 
the land office of the United States in Chicago, Illinois, on 
July 10, 1850, under the authority of Uthe himself, and the 
land warrant certificate was delivered up, and the patent 
aforesaid issued to him in due time and after the proper course 
of proceedings. There does not seem to be any valid objec-
tion to the mode in which this was done.

The defence relied upon the fact that the land in question 
was swamp land within the meaning of the act of Congress of 
the 28th of September, 1850, 9 Stat. 519, c. 84; that by that 
statute the title to the land was transferred to the State of 
Illinois between the time of the location of the military land 
warrant and the issue of the patent for it to Uthe; and that 
therefore the title claimed under Uthe utterly failed, being 
vested by that statute in the State of Illinois, the act being 
a grant in proasenti^ and taking effect at its date.
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The first section of that act reads as follows:
“ To enable the State of Arkansas to construct the neces-

sary levees and drains to reclaim the swamp and overflowed 
lands therein, the whole of those swamp and overflowed lands, 
made unfit thereby for cultivation, which shall remain unsold 
at the passage of this act, shall be, and the same are hereby 
granted to said State.”

The act is extended by its fourth section to the other States 
of the Union in which there were swamp lands belonging to 
the United States, including the State of Illinois, and the argu-
ment of the defendant in error is that by reason of the location 
of the military land warrant of Uthe on this land on the 10th 
day of July, 1850, nearly three months before the passage of 
this act, it had been sold to Uthe, within the meaning of the 
statute; and this is the principal question which we have to 
decide.

There does not seem to be any doubt that the land in con-
troversy was swamp land, within the meaning of the act of 
Congress, and if the location by Uthe of his land warrant did 
not create a right to the land which excludes it from the grant 
to the State by Congress, the plaintiff Gertrude had no title, 
and the defence should have been sustained.

The first objection taken to the claim of Uthe was to the 
introduction in evidence of the certified copy of the records of 
the Land Office of the United States at Washington, concern-
ing the location of the land warrant by Uthe. This transcript 
is certified by L. Harrison, Acting Commissioner of the Gen-
eral Land Office, under the seal of his office, and contains the 
various acts of the register and receiver of the land office at 
Chicago and of Uthe, in regard to, the location of the land, 

' showing that it was subject to location at the time, and that 
the land warrant was properly delivered up and deposited with 
the Commissioner of the Land Office.

The objection made id the brief of counsel to the reception 
of this copy is not very clearly stated. It is said that a simple 
inspection both of the United States statute and of the Illinois 
statute would show conclusively that it could not be admitted 
under either of them, and reference is made to section 20,

vol . cxxxm—42
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chapter 51, of the Revised Statutes of Illinois, and section 906 
of the Revised Statutes of the United States. But section 891 
of the latter statutes is ample authority for the introduction 
in evidence of the transcript of the General Land Office in the 
present case. It reads as follows:

“Copies of any records, books or papers, in the General 
Land Office, authenticated by the seal and certified by the 
Commissioner thereof, or, when his office is vacant, by the prin-
cipal clerk, shall be evidence equally with the originals thereof. 
And literal exemplifications of such records shall be held, when 
so introduced in evidence, to be of the same validity as if the 
names of the officers signing and countersigning the same had 
been fully inserted in such record.”

There is therefore no error in the admission of this transcript 
in evidence.

As regards its effect upon the rights of the parties, it seems 
to us it shows, that under an act of Congress which authorized 
it to be done, Uthe, by directing his land warrant to be located 
upon this land and delivering up the warrant, and by the pro-
ceedings of the land office upon that location, which resulted 
in issuing a patent to him for the land, had acquired an equi-
table title to the land, or what may be called a vested interest 
in it, prior to the passage of the swamp land act by Congress. 
He had done what by the act of Congress of 1847 entitled him 
to the land on which his warrant was located. He had deliv-
ered up the land warrant, the evidence of his claim against 
the government. He had received in exchange for it the cer-
tificate of the receiver and register of the land office, and these 
entitled him to a patent after such delay as was necessary to 
ascertain the fact that the land had been granted to no one 
else, and that all his proceedings were regular, which facts 
were to be determined by the Commissioner of the General 
Land Office, and which were determined in his favor. He had 
paid for this land. He had paid by the delivering up and 
cancellation of his land warrant. He had received the certifi-
cate of the register and receiver of the land office at Chicago, 
which, by the laws of nearly all the Western States, have been 
made equivalent to a title to the land in actions of ejectment,
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though the strict legal title remained in the United States at 
the date of the passage of the swamp land act.

Are we to suppose that Congress intended to give to the 
State of Illinois the land which it had already, by a contract 
for which value was received, promised to convey to Uthe? 
As the grant to the States of the swamp land within, their 
jurisdiction was a gratuity, although accompanied with a trust 
for the reclamation of said land, it is not easily to be supposed 
that Congress intended to be thus generous at the expense of 
parties who had vested rights in any of the lands so donated, 
derived from the United States. It would be a matter of con-
siderable doubt whether such an inference, that Congress in-
tentionally violated its contract, would be indulged, if there 
were no words of reservation in the statute. But when we 
find the broad declaration made that the grant only includes 
those swamp and overflowed lands made unfit thereby for 
cultivation, which shall remain unsold at the passage of the 
act, we do not have much difficulty in holding that this land 
was not unsold within the meaning of the statute. It is true 
that in a technical sense, and where a due regard to the inten-
tion of the parties using the word sold” is had, it may mean 
a transfer of the title of property for a money consideration. 
Yet, it has other meanings which would include the present 
transaction, when it is obvious that such was the intent of the 
party using the phrase. We cannot doubt that the delivery by 
Uthe of his land warrant to the proper officers of the govern-
ment, with a direction that it be located on this land, and the 
paper which they issued to him, showing that he had thereby 
acquired the right to a patent for the land, constituted a sale 
within the meaning of the act of Congress granting the swamp 
lands to the States. The cases of the States of Iowa and UU- 
nois v. McFarland, 110 U. S. 471, 482, it is true, give a differ-
ent construction to the word “ sale ” in an act of Congress 
concerning certain sales of public lands. But the intent of 
Congress in that case was relied on as indicating that the word 
‘ sale,” as applied to a disposal of the public lands by the gov-
ernment, was limited to sales for cash. The followings language, 
used in the opinion in that case, indicates this very clearly:
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“ When each of these acts speaks of lands ‘ sold by Congress/
4 five per cent of the net proceeds ’ of which shall be reserved 
and be. ‘ disbursed ’ or ‘ appropriated ’ for the benefit of the 
States in which the land lies, it evidently has in view sales in 
the ordinary sense, from which the United States receive pro-
ceeds, in the shape of money payable into the treasury, out of 
which the five per cent may be reserved and paid to the State; 
and does not intend to include lands promised and granted by 
the United States as a reward for military service, for which 
nothing is received into the treasury.”

In the present case, the act which we are now construing 
does not contemplate the receipt of any money into the treas-
ury of the United States, nor the payment of any money out 
of it, in regard to these swamp lands. We feel at liberty, 
therefore, to construe the statute as intending to exclude from 
the grant all the swamp and overflowed lands for which it 
had, by contract, given a vested right, for a valuable consider-
ation, to individuals before the passage of that act.

The decision of the Supreme Court of Illinois, which af-
firmed the action of the lower court, founded on this principle, 
is sound, in regard to the questions which we have power to 
review, and its judgment is therefore Affirmed.

PALMER v. McMAHON.

ERROR TO THE COURT OF COMMON PLEAS FOR THE CITY AND 

COUNTY OF NEW YORK.

No. 145. Submitted January 24, 1890. — Decided March 3, 1890.

P. was a resident in the city of New York and a stockholder in a national 
bank situated there. In 1881 his shares in the bank were assessed at a 
valuation of $247,635. This valuation was entered by the tax commis-
sioners in the annual Record of Valuations for 1881, a book which was 
kept open for public inspection from the second Monday of January, 
1881, to May 1, 1881, and a public advertisement thereof was made. Be-
fore April, 1881, P. appeared before the commissioners and claimed a 
reduction, and they reduced the valuation to $190,635. On May 1st the 
assessment rolls were prepared from that record, with the valuation o
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P.’s shares at the latter sum, and he was assessed at that valuation. The 
tax rolls were completed on this basis, and notice was given that they 
would be open for inspection. P.’s tax, upon the reduced valuation, 
was $4994.63. The tax rolls were confirmed, and due notice was given 
to all taxpayers that the taxes were due and payable. P. paid $1310 of 
this tax, but declined to pay the further sum of $3684.63. The collector of 
taxes thereupon proceeded against him in the Court of Common Pleas for 
the city and county of New York, under c. 230 of the laws of New York 
of 1843, for the enforcement of the payment of the sum remaining due. 
He appeared and answered, and judgment was given against him, which 
judgment was affirmed by the Court of Appeals, and the case was re-
manded to the Court of Common Pleas. A writ of error was sued out 
from this court to review that judgment; Held,
(1) That this court was bound by the decision of the Court of Appeals 

as to P.’s failure to comply with the state statute in relation to 
the method of procedure, form of assessment, etc.;

(2) That the assessment was not made in contravention of the Consti-
tution or laws of the United States, and was, therefore, not void 
for that reason;

(3) That the mode provided by the statute of New York for the col-
lection of the tax was “ due process of law,” and did not deprive 
P. of the equal protection of the laws; but that it was a purely 
executive process to collect the tax after the liability of the party 
was finally fixed.

When a law provides a mode for confirming or contesting an assessment 
for taxation, with appropriate notice to the person charged, the assess-
ment cannot be said to deprive the owner of his property without due 
process of law.

Assessors should give all persons taxed an opportunity to be heard; but it 
is sufficient if the law provides for a board of revision, authorized to 
hear complaints respecting the justice of the assessment, and prescribes 
the time during which, and the place where, such complaints may be 
made.

This  was a writ of error to the Court of Common Pleas for 
the city and county of New York to review a judgment and 
order finding Francis A. Palmer guilty of misconduct in neg-
lecting to pay personal taxes assessed, imposed and con-
firmed against him for the year 1881, and ordering that he 
stand committed until he should have paid the amount of the 
said taxes, with interest and costs, unless the court should see 
fit sooner to discharge him, which judgment and order was 
rendered in a proceeding brought under the provisions of 
chapter 230 of the laws of the State of New York of 1843, 
Art. 2, §§ 12 and 13, which sections are as follows:
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“ § 12. In case of the refusal or neglect of any person to 
pay any tax imposed on him for personal property, if there 
be no goods or chattels in his possession upon which the same 
may be levied by distress and sale according to law, and if 
the property assessed shall exceed the sum of one thousand 
dollars, the said receiver, if he has reason to believe that the 
person taxed has debts, credits, choses in action, or other per-
sonal property, not taxed elsewhere in this state, and upon 
which levy cannot be made according to law, may thereupon 
in his discretion make application, within one year, to the 
Court of Common Pleas of the county, or the Supreme Court, 
to enforce the payment of such tax.

“ § 13. The court may impose a fine for the misconduct men-
tioned in the next preceding section, sufficient in amount for 
the payment of the tax assessed, and of the costs and expenses 
of the proceedings authorized by this act to enforce such pay-
ment, or to punish such misconduct; and the amount of such 
tax shall be paid out of such fine to the said receiver, who 
shall pay the same in like manner as the tax was required to 
be paid; and costs and expenses of such proceedings shall be 
paid out of such fine to the said receiver who made the ap-
plication to enforce the payment of the tax.”

The record showed that on the 17th day of April, 1882, 
Martin T. McMahon, the receiver of taxes of the city of New 
York, filed a petition against Francis A. Palmer in the Court 
of Common Pleas, stating that in the year 1881 Mr. Palmer 
was a resident of the twenty-first ward in the city of New 
York and a stockholder in the National Broadway Bank, 
located in the third ward of said city; that the shares of 
stock in said bank owned by Mr. Palmer were duly assessed 
for the year 1881 at the valuation of $247,635, which valua-
tion was entered by the tax commissioners in “ The Annual 
Record of the Assessed Valuation of Real and Personal Estate 
for the year 1881, which record was open for examination and 
correction from the second Monday of January until the first 
day of May, 1881, and the fact that the books were so open 
was duly advertised; that before April 30, 1881, Palmer ap-
plied for a reduction of the valuation, and it was reduced by
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the commissioners to the sum of $190,635; that on May 1, 
1881, the assessment rolls were prepared from the books, upon 
which his name was entered, with an assessment against him 
for his shares at the valuation last mentioned, wThich rolls 
were duly certified to the board of aidermen of the city of 
New York, and immediately afterwards the tax commissioners 
gave public notice that the tax rolls had been completed and 
delivered to the board, and would be open to public inspection 
for the period of fifteen days from the date of the notice, 
which notice was duly published in several newspapers in the 
city of New York for fifteen days consecutively, commencing 
July 5, 1881; that thereafter the tax upon such valuation of 
Palmer’s shares of stock was estimated and set down upon 
said roll at the sum of $4994.63, and on October 13, 1881, was 
duly confirmed by the board of aidermen, and corrected as-
sessment rolls showing the amount of said tax were delivered 
to McMahon, as receiver of taxes, with a warrant for the col-
lection thereof; that notice was duly published in twelve New 
York newspapers that said assessment rolls had been delivered 
and that the taxes were due and payable thereon ; that there-
after notice was again published in twelve newspapers that 
unless the taxes were paid the receiver would proceed to col-
lect them according to law; and a fourth notice was likewise 
published requiring payment; that Palmer had neglected to 
pay the sum of $3684.63 of the tax assessed against him; that 
subsequently to the 15th of January, 1882, a warrant was 
issued by the receiver to a marshal of the city for the collec-
tion of said tax, which was returned unsatisfied, except as to 
the sum of $1310, after demand of payment from Palmer, 
which was refused as to $3684.63; that there were no goods 
or chattels in Palmer’s possession upon which said tax might 
be levied by distress and sale; that one year had not elapsed 
since said refusal or the return of the warrant; and that the 
receiver had reason to believe that Palmer had debts, credits, 
choses in action, or other personal property, not taxed else-
where in the State of New York, upon which levy could not 
be made according to law; and he applied for the enforce-
ment of payment of the tax pursuant to the statute.
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Defendant Palmer was ordered, upon the foregoing petition, 
to show cause why he should not be punished for his miscon-
duct in neglecting and refusing to pay said personal property 
tax, and he appeared and interposed an affidavit, in which he 
set up various matters in resistance to the order, and among 
other things insisted that his shares of stock were not lawfully 
assessed for the year 1881, for reasons stated in a demand 
theretofore served upon the commissioners of taxes in the 
city of New York, of which a copy was attached to the 
affidavit, dated April 25, 1881, and whereby the tax commis-
sioners were requested to strike from the record the names 
of all the shareholders in said bank upon various grounds, and 
in case the foregoing demand was refused, further demanding 
that the assessed value of each share, which had been fixed 
by the commissioners at $45, be reduced to $10, by deducting 
the value of United States bonds held by the bank, and in 
the event of a refusal, that the valuation of each share should 
be reduced to the amount of $27, being sixty per cent of the 
assessed value of each share of stock exclusive of real estate. 
In support of the petition affidavits of the tax commissioners 
were presented to the court. It appeared that a deduction 
of $57,000 on account of debts due by Palmer had been made 
from the original valuation of the shares, on his application. 
The Court of Common Pleas thereupon made the order com-
plained of, an opinion being given by Van Brunt, J., 11 Daly, 
214, in which all the objections made by Palmer were care-
fully considered and overruled. From this order an appeal 
was taken to the general term of the Court of Common Pleas, 
by which said order was affirmed, the opinion of the court 
being delivered by Beach, J., and reported in 12 Daly, 362. 
From the judgment of the general term an appeal was taken 
to the Court of Appeals of the State of New York, the judg-
ment affirmed, and the proceedings remitted to the Court of 
Common Pleas. The opinion of the Court of Appeals by 
Ruger, C. J., is to be found in 102 N. Y. 176, and is quoted 
from with approval by this court in Mercantile Bank v. New 
York, 121 U. S. 138, 158. To the judgment of the Court of 
Common Pleas this writ of error was sued out.
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Mr. William Hildreth Field and Mr. William H. Clark for 
plaintiff in error.

Mr. David J. Dean for defendant in error.

Mr . Chief  Justi ce  Fuller  delivered the opinion of the 
court.

We are bound by the decision of the Court of Appeals of 
the State of New York adversely to the plaintiff in error, as 
to failure to comply with the state statute in relation to the 
method of procedure, form of assessment, oath of assessors, 
etc., in respect to which it may be further remarked that the 
attack in this case is in its nature collateral. Stanley v. Super-
visors^ 121 U. S. 535; Supervisors v. Stanley, 105 LT. S. 305. 
We proceed to examine, therefore, whether the assessment was 
invalid because the statute under which it was laid contravened 
the Constitution or laws of the United States, and whether 
the proceedings authorized by chapter 230 of the laws of 1843, 
operated to deprive the citizen of liberty or property without 
due process of law.

Section 5219 of the Revised Statutes, Title LXII, “ National 
Banks,” reads as follows:

“ Nothing herein shall prevent all the shares in any associa-
tion from being included in the valuation of the personal prop-
erty of the owner or holder of such shares, in assessing taxes 
imposed by authority of the State within which the associa-
tion is located; but the legislature of each State may deter-
mine and direct the manner and place of taxing all the shares 
of national banking associations located within the State, sub-
ject only to the two restrictions, that the taxation shall not be 
at a greater rate than is assessed upon other moneyed capital 
in the hands of individual citizens of such State, and that the 
shares of any national banking association owned by non-resi-
dents of any State shall be taxed in the city or town where 
the bank is located, and not elsewhere. Nothing herein shall 
he construed to exempt the real property of associations from 
either state, county, or municipal taxes, to the same extent, 
according to its value as other real property is taxed.”
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Chapter 596 of the laws of New York of 1880, is entitled 
“ An act to provide for the taxation of banks and of moneyed 
capital engaged in the business of banking, receiving deposits 
or otherwise,” and its third section reads thus:

“The stockholders in every bank, banking association or 
trust company, organized under the authorityT of this State, or 
of the United States, shall be'assessed and taxed on the value 
of their shares of stock therein; said shares shall be included 
in the valuation of the personal property of such stockholders 
in the assessment of taxes at the place, city, town or ward 
where such bank, banking association or trust company is 
located, and not elsewhere, whether the said stockholder reside 
in said place, city, town or ward, or not, but in the assessment 
of said shares, each stockholder shall be allowed all the deduc-
tions and exemptions allowed by law in assessing the value of 
other taxable personal property owned by individual citizens 
of this State, and the assessment or taxation shall not be at a 
greater rate than is made or assessed upon other moneyed 
capital in the hands of individual citizens of this State. In 
making such assessment there shall also be deducted from the 
value of such shares such sum as is in the same proportion to 
such value as is the assessed value. of the real estate of the 
bank, banking association or trust company, and in which any 
portion of their capital is invested, in which said shares are 
held, to the whole amount of the capital stock of such bank, 
banking association or trust company; nothing herein con-
tained shall be held or construed to exempt the real estate of 
banks, banking associations or trust companies from either 
state, county or municipal taxes; but the same shall be sub-
ject to state, county, municipal and other taxation, to the 
same extent and rate, and in the same manner, according to 
its value as other real estate is taxed.” 1 Laws of New York 
of 1880, pp. 888, 889.

We have decided that so much of the capital of national 
and state banks as is invested in United States securities can-
not be subjected to state taxation, People v. Commissioners of 
Taxes for New York, 2 Black, 620; Bank Tax Case, 2 Wall. 
200; but that shares of bank stock may be taxed in the hands
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of their individual owners at their actual instead of their par 
value, People^. Commissioners of Taxes <&c., 94 IT. S. 415; 
Hepburn v. School Directors, 23 Wall. 480; without regard to 
the fact that part or the whole of the capital of the corpora-
tion might be so invested; Van Allen v. Assessors, 3 Wall. 
573; Bradley v. People, 4 Wall. 459; People v. Commission-
ers, 4 Wall. 244; and that under acts permitting the deduction 
of debts from the value of all a person’s taxable property, such 
deduction must be permitted from the value of such shares, 
People v. Weaver, 100 IT. S. 539, 546; but that a statute is not 
void because it does not provide for a deduction, nor is the 
assessment void if deductions are not made, but voidable only. 
Supervisors v. Stanley, 105 IT. S. 305. We have also held that 
individual instances of omission or undervaluation cannot be 
relied on to invalidate an assessment, Supervisors v. Stanley, 
supra', and that because a state statute does not provide for 
the taxation of shares in corporations other than banks, it does 
not follow that the tax on moneyed capital invested in bank 
shares is at a greater rate than that of the moneyed capital of 
individual citizens invested in other corporations, nor are the 
shareholders in national banks discriminated against, because 
the taxation of such other .corporations is arrived at under a 
separate system. Mercantile Bank v. New York, 121 IT. S. 
138. In this last case the assessment was made in pursuance 
of section 312 of an act of the legislature of the State of New 
York, passed July 1, 1882, entitled “ An act to revise the stat-
utes of this State relating to banks, banking and trust com-
panies,” which section is identical with section 3 of the act of 
1880, except that trust companies are omitted in the act of 
1882, and a provision in relation to notice is added at the end 
of the section. The court held as follows: “The main pur-
pose of Congress in fixing limits to state taxation on invest-
ments in shares of national banks was, to render it impossible 
for the State, in levying such a tax to create and foster an 
unequal and unfriendly competition, by favoring institutions 
or individuals carrying on a similar business, and operations 
and investments of like character. The term i moneyed capi-
tal,’ as used in Rev. Stat. § 5219, respecting state taxation of
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shares in national banks, embraces capital employed in national 
banks, and capital employed by individuals when the object of 
their business is the making of profit by the use of their mon-
eyed capital as money — as in banking as that business is 
defined in the opinion of the court; but it does not include 
moneyed capital in the hands of a corporation, even if its busi-
ness be such as to make its shares moneyed capital when in 
the hands of individuals, or if it invests its capital in securities 
payable in 'money. The mode of taxation adopted by the 
State of New York in reference to its corporations, excluding 
trust companies and savings banks, does not operate in such a 
way as to make the tax assessed upon shares of national banks 
at a greater rate than that imposed upon other moneyed capi-
tal in the hands of individual citizens.” The conclusions there 
announced and the reasoning by which they are supported, 
are decisive in the disposition of the errors assigned on behalf 
of the plaintiff in error, on the first branch of this case. The 
assessment was not void because in contravention of the Con-
stitution or laws of the United States.

But it is argued that chapter 230 of the laws of New York 
of 1843 is unconstitutional, as depriving the plaintiff in error 
of liberty and property without due process of law, and of 
the equal protection of the laws, in violation of the Fourteenth 
Amendment to the Constitution of the United States. That 
amendment provides, that no State “ shall make or enforce 
any law which shall abridge the privileges or immunities of 
citizens of the United States; nor shall any State deprive any 
person of life, liberty, or property without due process of law, 
nor deny to any person within its jurisdiction the equal pro-
tection of the laws.” It is insisted that Palmer had no notice 
and no opportunity to be heard or to confront or cross-examine 
the witnesses for the taxing authorities or to subpoena wit-
nesses in his own behalf; and had not otherwise the protection 
afforded in a judicial trial upon the merits. The phrase “due 
process of law ” does not necessarily mean a judicial proceed-
ing. “ The nation from whom we inherit the phrase * due 
process of law,’ ” said this court, speaking by Mr. Justice 
Miller, “ has never relied upon the courts of justice for the
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collection of her taxes, though she passed through a successful 
revolution in resistance to unlawful taxation.” McMillen v. 
Anderson, 95 U. S. 37, 41.

The power to tax «belongs exclusively to the legislative 
branch of the government, and when the law provides for a 
mode of confirming or contesting the charge imposed, with 
such notice to the person as is appropriate to • the nature 
of the case, the assessment cannot be said to deprive the 
owner of his property without due process of law. Spencer 
v. Merchant, 125 U. S. 345; Walston v. Nevin, 128 U. S. 578. 
The imposition of taxes is in its nature administrative and not 
judicial, but assessors exercise quasi judicial powers in arriv-
ing at the value, and opportunity to be heard should be and 
is given under all just systems of taxation according to value.

It is enough, however, if the law provides for a board of 
revision authorized to hear complaints respecting the justice 
of the assessment, and prescribes the time during which and 
the place where such complaints may be made. Hagar v. 
Reclamation District, 111 U. S. 701, 710.

The law of New York gave opportunity for objection 
before the tax commissioners, Laws of New York, 1859, 
c. 302, § 10, p. 681, and the plaintiff in error appeared and 
obtained a large deduction from the original valuation. *If 
dissatisfied with the final action of the commissioners, he 
could have had that action reviewed on certiorari. Laws of 
New York, 1859, c. 302, § 20, p. 684; People v. Commissioners, 
4 Wall. 244. But he did not avail himself of this remedy.

The proceeding here was purely an executive process to 
collect the tax after the liability of the party was finally 
fixed.

Collection by distress and seizure of person is of very 
ancient date, Murray's Lessee v. Hoboken Land Co., 18 How. 
272; and counsel for defendant in error cites many English 
statutes, commencing with the twelfth year of Henry VII, 
c- 13, which in their essential features resemble the New 
York law upon the subject, one in 6 Henry VIII, c. 26, being 
strikingly like it. 2 Statutes of the Realm, 644; 3 lb. 156, 
230, 516, 812; 4 lb. 176, 334, 385, 744, 991, 1108, 1247; 5
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Ib. 9, 700; 7 lb. 567. Under the act of 1843 commitment 
is not resorted to until other means of collection have failed 
and then only upon a showing of property possessed, not 
accessible to levy, but enabling th^ owner to pay if he 
chooses, this constituting such misconduct as justifies the 
order. That law had been in existence for more than forty 
years at the time of this proceeding. We do not regard the 
collection in this way, founded on necessity and so long 
recognized by the State of New York as to be justifiably 
resorted to under the circumstances detailed in the act, and 
operating alike on all persons and property similarly situated, 
as within the inhibitions of the Fourteenth Amendment.

The judgment is
Affirmed.

Me . Justi ce  Blatchfoed  did not take any part in the de-
cision of this case.

PETERS v., BAIN.

GRIFFIN v. PETERS.

APPEALS FEOM THE CIECUIT COUET OF THE UNITED STATES FOR 

THE EASTEEN DISTEICT OF VIRGINIA.

Nos. 87,198. Argued November 7, 8, 1889. — Decided March 3, 1890.

This court accepts the construction given to a state statute against fraudu-
lent conveyances by the highest court of the State as controlling.

It is settled law in Virginia that an assignment by a debtor for the benefit 
of creditors will not be declared void, as given “ with intent to delay, 
hinder or defraud creditors, purchasers,” etc., unless such an inference 
is so irresistible as to preclude any other; that the fact that creditors 
may be delayed or hindered, is not, of itself, sufficient to vacate the in-
strument; and that one creditor may be preferred over another.

When an assignment for the benefit of partnership and individual creditors 
includes all the property of the grantors as partners and individually, 
it should be construed distributively, partnership assets being applied to 
the payment of partnership debts, and individual assets to individual ia 
bilities.

As respects fraud in law, as distinguished from fraud in fact, in a convey 
ance, if that which is invalid can be separated from that which is va i
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without defeating the general intent, the maxim “ void in part, void in 
toto ” does not necessarily apply, but the instrument may be sustained 
notwithstanding the invalidity of a particular provision.

A.n assignment for the benefit of creditors, with preferences, authorized 
the trustees to “ make sale of the real and other personal estate hereby 
conveyed, at public auction or private sale, at such time or times, and 
place or places, and after such notice as to them shall seem best, and 
they may make such sale upon such terms and conditions as to them 
shall seem best, except that at any sale of said property, real or personal, 
at public auction, any creditor secured by this deed in the second class 
above enumerated shall have the right to purchase any part or parcel of 
said property so sold, and pay the said trustees therefor, at its full face 
value, the amount fbund due such purchaser secured by this deed, or so 
much thereof as may be necessary to enable such creditor to complete 
the payment of his purchase money, and to enable as many creditors as 
possible to become bidders on these terms, the said trustees may have the 
real estate hereby conveyed, or any part thereof, laid off into lots or par-
cels, as they may think best; ” Held, that the deed was not void in law 
because of the insertion of this provision.

The individual members of a private banking house, who were also the 
controlling directors in a national bank, made an assignment of their 
property for the benefit of creditors, which assignment was assailed as 
fraudulent in several matters, among which were alleged frauds upon 
the national bank, and frauds upon their own depositors previous to the 
assignment; Held, that violations of their fiduciary relations to the 
bank, or their treatment of their own depositors did not render the as-
signment of all their property for the benefit of their creditors, fraudu-
lent for that reason.

The knowledge by a director and stockholder in a national bank that the 
bank is insolvent, does not invalidate an assignment of all his property 
for the benefit of his creditors, with preferences, made with such 
knowledge.

The court below was right in finding no evidence in this case of a fraudu-
lent intent on the part of the firm or either of its members to hinder and 
delay their creditors.

The individual partners in a private bank were also directors in a national 
bank, and, by reason of their position, became possessed of a large part 
of the means of the national bank which they used in their own business. 
They assigned all their property to trustees for the benefit of their cred-
itors. The national bank also suspended, and went into the hands of a 
receiver; Held,
(1) That the receiver was entitled to the surrender of such of the prop-

erty as had been actually purchased with the moneys of the bank 
as he might elect; but that purchases made and paid for out of 
the general mass could not be claimed by the receiver unless it 
could be shown that moneys of the bank in the general fund at 
the time of the purchase, were appropriated for that purpose.
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(2) That the receiver was not estopped by such election and taking, 
from receiving the full benefit of the deed of trust in favor of the 
national bank.

In Virginia, trustees and beneficiaries in a deed of trust to secure bona fide 
debts occupy the position of purchasers for a valuable consideration.

When the counsel of an insolvent debtor draws an assignment of his client’s 
property to himself as trustee for the benefit of creditors, he may be pre-
sumed to have had knowledge of the dealings of the insolvent with his 
creditors.

Under the circumstances of this case a decree directing the payment of the 
costs of suit out of the trust fund is correct.

These  were appeals from a final decree of the Circuit Court 
of the United States for the Eastern District of Virginia, 
entered on the 15th day of June, 1886, upon a bill in equity 
brought by William H. Peters, receiver of the Exchange Na-
tional Bank of Norfolk, against Robert T. K. Bain, George M. 
Bain, Jr., and James G. Bain, late partners under the name 
and style of Bain & Brother, survivors of themselves and 
Thomas A. Bain, deceased; and John T. Griffin, William W. 
Old and John B. Jenkins, trustees under a deed of assignment 
from Bain & Brother; and upon a cross-bill filed by said trus-
tees. The cause, after having been brought to issue, was 
referred to a special master, who took evidence and reported 
thereon, and was heard by Mr. Chief Justice Waite and the 
circuit judge.

The opinion of the court was delivered by the Chief Justice, 
and was as follows:

“ This is a suit in equity begun by the receiver of the Ex-
change National Bank of Norfolk, an insolvent national bank, 
for a two-fold purpose, that is to say : 1, to set aside an assign-
ment made by the partnership firm of Bain & Bro. and the 
several members thereof for the benefit of their creditors, and 
to subject the assigned property to the payment of debts due 
the bank; and, 2, to charge property in the hands of the as-
signees with the trust in favor of the bank because it was 
bought with moneys of the bank, "which certain members o 
the firm, who were officers of the bank, had wrongfully use 
for that purpose.

“ The material facts are these: The Exchange National Ban <
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was organized May 13, 1865, with a capital of $100,000, which 
was increased November 13, 1866, to $150,000. Its place of 
business was Norfolk, Va.

“ The firm of Bain & Bro., composed originally of R. T. K. 
and James G. Bain, began business in Portsmouth, Va., as 
brokers and private bankers in September, 1865, with an as-
sumed capital of $5000, placed to the credit of the two part-
ners on the books. George M. Bain, Jr., was admitted as a 
partner soon after the business was started and Thomas A. 
Bain in 1868 or 1869; but he died in 1877. The capital was 
never increased, but, on the contrary, the drafts of the partners 
soon exhausted the original credits and much more besides. 
At the time of the failure, the balances against the partners 
respectively were as follows:

“ James G. Bain ............................................... $54,796 73
“R. T. K. Bain ................................................ 47,369 23
“ George M. Bain, Jr.............................................. 7,146 39
“ Thomas A. Bain’s estate................................. 20,028 41

“ In all......................................$129,340 76

“Portsmouth is separated from Norfolk by the Elizabeth 
River, one place being on one side of the river and the other 
immediately opposite on the other. On the 7th of July, 1870, 
the firm became shareholders in the bank, and the next day 
George M. Bain, Jr., was elected cashier. This office he held 
until April 2,1885. R. T. K. Bain was elected a director Janu-
ary 2, 1872, and he served in that capacity all the time there-
after during the existence of the bank. James G. Bain was 
elected assistant cashier August 11, 1873, and he held that 
office until January 11,1881, when he was made vice-president, 
in which capacity he acted until the end. Thomas A. Bain 
was elected a director January 11,1876, and this office he held 
until his death.

“On the 9th of September, 1873, the capital stock of the 
bank was increased from $150,000 to $200,000. The names 
°f the subscribers are not given and no money was paid on 
that day, but the whole amount of $50,000 was carried in the

VOL. CXXXIII—43
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receiving teller’s cash as a cash item until October 14, 1873, 
when the following parties gave their checks on the bank for 
the following amounts:

“Bain & Bro.................................................................... $25,000
“ John B. Whitehead.................................................... 15,000
“ James H. Toomer . ............................................... 5,000
“ George M. Bain, Jr................................................... 5,000

“ In all....................................................$50,000

“Certificates of stock were issued to these parties, respec-
tively, for the shares represented by their several checks. On 
the 10th of May, 1874, the stock was increased to $300,000, 
R. H. McDonald, of California, taking and paying for the 
whole of the additional amount.

“ At the time of the failure of the bank the following per-
sons held shares as follows :

“ Bain & Bro.............................................................  582 shares.
“ George M. Bain, Jr.......................  232 do.
“James G. Bain.........................................................91 do.
“R. T. K. Bain.........................................................91 do.
“ Thos. A. Bain’s estate............................................... 91 do.
“George M. Bain, Jr., and John B. Whitehead . 100 do.

“In all......................................... 1187 do.

“Very soon after Bain & Bro. became connected with the 
bank they began to absorb its funds. As they wanted money 
they got it with or without security, as was most convenient 
for them. They had no direct connection in their own private 
banking business with the Bankers’ Clearing-house at Norfolk, 
but they were represented in that association by the Exchange 
Bank, which paid all balances against them, and these at some 
times amounted to very large sums. The commercial and 
business paper which they took at their banking-house in 
Portsmouth was largely rediscounted for them at the ban , 
and on the 31st of March, 1885, their indebtedness to the bank 
has been stated approximately as follows:
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“ Bain & Bro.’s notes &c., unendorsed and unse-
cured ...........................................................$800,000 00

“Notes of others endorsed by them................... 593,251 99
“ Cash tickets . ... .................................. 211 00
“Bain & Bro.’s notes endorsed by bank and dis-

counted in New York.......................... 50,000 00

“In all.............................................. $1,443,462 99
“In addition to this George M. Bain, Jr., and James G. Bain 

each owed the bank very considerable sums. Such being the 
condition of affairs, the Comptroller of the Currency required 
the bank to reduce at once the unsecured debt of Bain & Bro., 
and to make good the deficiency in its reserve fund. In con-
sequence of this the firm on the 31st of March sold to the 
bank the following stocks and bonds:

“ Seaboard Compress Company stocks . ... { $300,000 
“Meherrin Valley railroad bonds............................ 200,000
“Southern telegraph bonds, of the par value of

$140,000, at.......................................... ; . 70,000

“In all......................................................$570,000
and guaranteed that the same should yield the amount for 
which they were taken whenever put on the market and sold. 
This guaranty was secured by a transfer of the interest of the 
firm in the Richmond Cedar Works, and also in $80,000 of 
Southern telegraph bonds held as collateral security. This 
being done, and the firm also agreeing not to assign their 
other property for the benefit of creditors with preferences 
against the bank, notes of the firm and other indebtedness to 
the amount agreed on as the value of the stocks and bonds 
were surrendered and the unsecured debts thereby nominally 
reduced. While some of the .stocks and bonds thus trans-
ferred had been before that time in the possession of the bank, 
or some of its officers, the evidence does not establish the fact 
that they had been in any way pledged, or that they could be 
legally held by the bank as security. They were all, so far as 
appears, the property of the firm, free of any specific claim of
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the bank. The value of the stocks and bonds thus transferred 
falls between two and three hundred thousand dollars short 
of the amount for which they were taken, and the Richmond 
Cedar Works stock and Southern telegraph bonds, held as 
collateral to the guaranty against this deficiency, are of but 
little value.

“What was thus done did not satisfy the Comptroller, 
and on the 2d of April, 1885, he took possession of the bank 
for the purpose of winding up its affairs. The banking-house 
in Portsmouth closed its doors at the same time. This 
produced great excitement both in Portsmouth and Norfolk, 
and resulted in the assignment which is now attacked. Mr. 
Old, one of the assignees, is an attorney-at-law, and was 
retained as counsel for the firm. He advised them in all their 
matters and drafted the assignment. He was informed of 
the agreement which had been made not to assign with 
preferences against the bank, and knew generally of the 
large indebtedness of the firm and of its members to the bank. 
He also knew of the transaction between the bank and the 
firm on the 31st of March, and, hearing that it was the 
intention of the creditors of the bank to enjoin the assign-
ment, he made haste to have it executed and recorded before 
anything of that kind was done.

“The actual value of the property which passed by the 
assignment does not exceed five hundred thousand dollars. 
The property consists very largely of real estate in Portsmouth 
and Norfolk County, the title to most of which was in 
R. T. K. Bain. The books of the firm are entirely unreliable. 
In fact, no general ledger was ever kept, and transactions to 

• enormous amounts can only be traced by memoranda on slips 
of paper with the help of the explanations of R. T. K. Bain, 
who was the principal manager. No accounts at all were 
kept with the bank, and everything, so far as Bain & Bro. 
were concerned, was found in the greatest confusion.

“After the death of Thomas A. Bain the business of the 
firm was conducted in all respects as it had been before. The 
indebtedness of the firm to depositors and otherwise at the 
time of the failure has not been accurately determined, but
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claims of depositors have already been proved against the 
trust to more than $750,000, and it is not unlikely that the 
entire indebtedness, other than that to the bank, may approach 
a million of dollars.

“The money received by the firm from the bank was 
generally mingled with that which was got from other sources, 
and it has been impossible to trace it directly into property 
now in the hands of the assignees, except in the following 
cases:—

“Real Estate.
“1. Inventory No. 22, bought May, 1876 . . . $650 00
“2. Inventory No. 50, bought September, 1881 . 500 00
“3. Inventory No. 58, bought April, 1884 . . . 1,137 45
“4. Inventory Nos. 65, 66, 67, bought August,

1881, and October, 1882, $768.34 and
$1865.16 ................................................... 2,633 50

“Colorado Mines.
“ 5. Boomerang, bought August 30, 1884 . . . 16,333 00
“ 6. Laura Dunmore, bought August 4, 1884 . . 5,000 00

“Personalty.
“ 7. Dismal Swamp canal bond, bought December, 

1880 .................................................. 2,100 00
“ 8. Seaboard and Roanoke Railroad Co.’s stock, 1

share, bought about 1879............................ 90 00
“9. Ocean View Railroad and hotel stock, 122

shares, bought October, 1880 ................... 6,100 00
“ 10. Chesapeake and Idaho Gold and Silver Min-

ing Co.’s stock, 625 shares, bought after 1881 7,812 00
“ 11. Guano ‘ ex. Mt. Edgecomb,’ paid for by Ex-

change National Bank, February 15, 1884, 
$59,725.97, part thereof on hand April 6th, 
1885, and other parts in open accounts due 
for sales thereof.......................................... 15,034 51

“ 12. Norfolk and Ouray Mining Co.’s stock, 6114
shares, whereof the assignees hold 3602
shares, which cost $25 per share .... 90,050 00 

“ 13. Personal estate of Jas. G. Bain........................1,931 25
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“ 1. As to the trust resulting to the bank by reason of the 
wrongful and unlawful use of its funds by its officers in the 
purchase of property fbr the firm or the several members 
thereof, this branch of the case divides itself into two parts, 
the first relating to property which was purchased with moneys 
that can be identified as belonging to the bank; and, second, 
to that which was bought and paid for by the firm out of the 
general mass of moneys in their possession, and which may or 
may not have been made up in part of what had been wrong-
fully taken from the bank.

“ As to the first of these classes of property we entertain no 
doubt that the trust exists, and that it may be enforced by the 
receiver unless the assignees of Bain & Bro. occupy the posi-
tion of bona fide purchasers for a valuable consideration with-
out notice. The evidence shows beyond doubt that the affairs 
of the bank were managed almost exclusively by. the members 
of the firm. The funds of the bank were under the immediate 
control of its officers and agents, and consequently as its 
trustees. These funds were converted by them regardless of 
their duty as trustees into this particular property, which still 
exists in specie. No money was used in these purchases other 
than such as was taken directly from the bank for that pur-
pose. Under these circumstances the property stands in the 
place of the money used, and it might have been reclaimed by 
the bank at its election any time before the rights of innocent 
third parties intervened. This is elementary. The receiver 
succeeded to the rights of the bank in this particular.

“The property in the second class, however, occupies a 
different position. There the purchases were made with 
moneys that cannot be identified as belonging to the bank. 
The payments were all, so far as now appears, from the gen-
eral fund then in the possession and under the control of the 
firm. Some of the money of the bank may have gone into 
this fund, but it was not distinguishable from the rest. The 
mixture of the money of the bank with the money of the firm 
did not make the bank the owner of the whole. All the bank 
could in any event claim would be the right to draw out of 
the general mass of money, so long as it remained money, an
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amount equal to that which had been wrongfully taken from 
its own possession and put there. Purchases made and paid 
for out of the general mass cannot be claimed by the bank, 
unless it is shown that its own moneys then in the fund were 
appropriated for that purpose. Nothing of the kind has been 
attempted here, and it has not even been shown that when the 
property in this class was purchased, the firm had in its pos-
session any of ’the moneys of the bank that could be reclaimed 
in specie. To give a cestui que trust the benefit of purchases 
by his trustees, it must be satisfactorily shown that they were 
actually made with the trust funds.

“ In Virginia an assignee for thè benefit of creditors is 
deemed a purchaser for a valuable consideration. This, it is 
conceded, has been established by a long line of judicial decis-
ions, and is now a rule of property in that State. As such it 
is binding on us as authority, but, we think, in this case the 
assignees are' chargeable with notice of the equities of the 
bank. •They may not have had actual knowledge of the wrong-
ful conversion of the moneys of the ‘bank into the property 
which has now been identified as such, but it is clear that Mr. 
Old, who alone of the assignees was present during the nego-
tiations which preceded the assignment, had full notice of the 
confusion which existed in the affairs of the bank, as well as 
those of the firm, and of the intimate relations which for a 
long time existed between the two institutions. The assign- 
ment was hastened to prevent further complications, and we 
have no hesitation in holding that the assignees took title 
subject to any equities that might be found to exist in favor of 
the bank. They were put on inquiry, which they avoided to 
save what they could. Under these circumstances we hold 
that the receiver is entitled to a surrender by the assignees of 
such of the property which it is found had actually been pur-
chased with the moneys of the bank as he elects to take, but 
of no other.

“ 2. As to the assignment. By a statute of Virginia, a 
creditor may file a bill to set aside a conveyance by his debtor 
on the ground of fraud without having first obtained a judg-
ment. This suit was, therefore, properly brought. We find 
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no evidence whatever, of any actual fraudulent intent on the 
part of the firm, or either of the partners, to hinder and delay 
their creditors. They devoted all their property, partnership 
and individual, of every kind to the payment of their debts. 
Nothing whatever was kept back. It is true some creditors 
were preferred over others, but this is allowable in Virginia. 
From the case of Skipwith'’s Executor v. Cunnirigkam, 8 Leigh, 
271, decided in 1837, until now, such has been the recognized 
law of the State, and this was conceded in the argument.

“ It is a matter of no importance in this connection that the 
debt to the bank was created by fraud, or that the assignors 
were shareholders in the bank and liable, as such, to assess-
ments by the Comptroller of the Currency to meet its debts. 
Fraud in the creation of an unpreferred debt is not ground for 
setting aside an assignment for the benefit of creditors which 
is otherwise valid, and the shareholder of an insolvent bank is 
no more prohibited from preferring creditors as against his 
liability in that capacity, than he is as against any one else 
that he owes. The assignment does not in any respect change 
the liability of the shareholders; that was fixed on the failure 
of the bank before the transfer was made. As has already 
been shown, so much of the property assigned as is charged 
with a trust in favor of the bank can be reached in the hands 
of the assignees. The promise not to assign with preferences 
against the bank doesnot of itself avoid such an assignment 
for fraud.

“It is claimed, however, that the deed is fraudulent and 
void on its face — 1, because it appropriates partnership assets 
to the payment of individual debts, in preference to the debts 
of the partnership; and, 2, because of the peculiar provision 
which is made for bidding by the creditors of the second class 
at any public sale that may be made of the assigned property.

“ As to the first of these objections it. is sufficient to say 
that as early as 1837 the Supreme Court of Appeals of Vir-
ginia decided, in the case of ELcCullougk v. Sommervillc, 8 
Leigh, 418, that a provision like that contained in this deed 
did not vitiate the assignment, but that a court of equity 
would, if required, so control the administration of the trus
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as to apply the partnership property to the payment of the 
partnership debts in preference to those of the individual part-
ners, and the individual property to individual debts. This 
ruling was followed in Gordon v. Cannon, 18 Gratt. 387, de-
cided in 1868, and its authority was recognized by all the 
judges, though there was some difference of opinion as to its 
applicability to-the particular facts of the latter case. We see 
no reason to depart from what seems now to be the recognized 
rule of decision in the State, and we have no hesitation in say-
ing that if there ever can be a case where such an assignment 
ought to be sustained it should be in this.

“ The evidence discloses such a mingling of partnership and 
individual assets, and of partnership and individual debts, as 
to make it difficult in some cases to separate the one from the 
other. After a long and careful investigation of the whole 
matter, a separation may now have been made which approxi-
mates correctness, but when the assignment was made it is 
not probable that this could easily have been done. All the 
property, including that of the firm aftid that belonging to the 
several partners individually, has been put into the trust, and 
in the administration may, if necessary, be so marshalled as to 
prevent the creditors of the individual partners from getting 
an illegal advantage over those of the partnership, and vice 
versa- at any rate, we find nothing which, under the circum-
stances of this case, viewed in the light of the decisions of the 
highest Court of Virginia, will render the whole assignment 
fraudulent and void as to the bank, and subject the property 
to the payment of its debt in preference to all others, as it is 
claimed should be done.

“ It will be time enough to consider in what way the trust 
ought to be administered when a case is made for that pur-
pose.

“ This brings us to the consideration of the bidding clause 
of which complaint is made, and as to this it may be said 
there is no provision which can in any manner result to the 
advantage of the assignors in opposition to the creditors, for, 
until the creditors are all paid in full, the assignors can get 
nothing. If payment is made, it matters not to the creditors
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how it is done. In no event can any but the first and second- 
class creditors be affected injuriously, and they are not here 
complaining. Although the bank is named as a creditor in 
each of the classes, the object of the present suit is, not to 
control the administration of this branch of the trust, but to 
set aside the assignment altogether.

“ The only question we have now to consider, therefore, is 
whether this particular provision is fatal to the whole assign-
ment. There is nothing, whatever, in the instrument to show 
that if it had been supposed this direction to the assignees 
could not legally be followed, the assignment would not have 
been made in its present form with this provision left out. 
On the contrary, everything looks the other way, for the as-
signees are authorized to sell at either public or private sale, 
according to their discretion, and it is only when the sale is 
public that the bidding clause becomes operative. The evident 
purpose was to stimulate bidding, not to give one creditor an 
unconscionable preference over another, nor to secure any 
special advantage to the assignors. It is not such an essential 
part of the scheme of the trust as to make it vital.

“ At most it is a mere appendage which may be lopped off 
without injury to the main purpose of the instrument. Its 
only effect, so far as the deferred creditors are concerned, 
must be for their advantage, because the more the property 
sells for, the greater will be the chances of paying those pre-
ferred in full and leaving something for those who are unpre-
ferred.

“Ko creditor can have an assignment for-the benefit of 
creditors set aside at his suit, except it be on the ground that 
he has been defrauded. If this particular provision operates 
as a fraud upon those who are affected by it, relief can un-
doubtedly be had in some appropriate proceeding for that 
purpose, but that is not, as has been seen, the purpose of the 
present suit.

“ Our conclusion is that the assignment is valid, but that the 
receiver is entitled to the surrender to him by the assignees of 
such of the property in their hands bought and paid for with 
the, moneys of the bank as he elects to take.”
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A decree in accordance with the opinion was thereupon 
entered, and from it the receiver and the trustees respectively 
appealed.

The receiver assigned errors as follows : That the court 
erred (1) in refusing to set aside the deed of assignment of 
Bain & Bro. as fraudulent in fact; (2) in failing to declare the 
assignment void because executed in fraud of sections 5151 and 
5234 of the Revised Statutes of the United States ; (3) in holding 
that the receiver was entitled “to a surrender by the assignees 
of such of the property which it is found had actually been 
purchased with the moneys of the bank, but of no other; ” 
(4) in holding that the assignment “ was made and executed 
without any actual fraudulent intent on the part of the said 
grantors or either of them to hinder and delay their creditors; ” 
(5) in holding “ that the said deed of assignment is not fraud-
ulent and void on its face.”

The trustees assigned as error that the court erred (1) in 
finding that the trustees were to be considered as affected by 
constructive notice, as to certain of thd property held by them, 
that it had been purchased with the money of the bank, and 
that the receiver was entitled to receive so much thereof as 
he elected to take, and was not, by making such election and 
receiving such property, estopped from receiving the benefit 
of the said deed of trust in favor of the Exchange National 
Bank; (2) in the amount of property decreed to have been 
traced; (3) in decreeing that as to property purchased with the 
money of the Exchange National Bank, and traced into such 
property, there was a resulting trust in favor of the bank, of 
which the trustees were to be considered as having had con-
structive notice ; (4) in decreeing that the costs of the suit be 
paid out of the trust funds in the hands of the trustees.

Mr. Theodore S. Garnett and Mr. William J. Robertson, for 
Peters, cited: Russell v. Wynne, 37 N. Y. 591; S. G. 97 Am. 
Dec. 755; Grover v. Wakeman, 11 Wend. 187; S. C. 25 Am. 
Dec. 624 ; Upton v. Tribilcock, 91 U. S. 45; Sanger v. Upton, 
91 U. S. 56; Bowden v. Santos, 1 Hughes, 158; Adler n . 
Milwaukee Brick Co., 13'Wisconsin, 57; Hightower n . Thornton,
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8 Georgia, 486; S. C. 52 Am. Dec. 412; Frith v. Cartland, 2 
Hem. & Mill. 417; Ward n . Griswoldville Mfg. Co., 16 Connect-
icut, 593 ; Nevitt v. Bank of Port Gibson, 6 Sm. & Marsh. 513; 
Wood v. Dummer, 3 Mason, 308; Frelinghuysen v. Nugent, 36 
Fed. Rep. 229; Pennell v. Deffell, 4 DeG. M. & G. 372; Knatch- 
ball v. Hallett, 13 Ch. D. 696; McLeod n . Evans, 66 Wiscon-
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Sheldon v. Dodge, 4 Denio, 217; Strong v. Skinner, 4 Barb. 546; 
Kercheis v. Schloss, 49 How. Pr. 284; Hyslop v. Clarke, 14 Johns. 
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N. Y. 215; A. & W. Sprague Mfg. Co. v. Hoyt, 29 Fed. Rep. 421; 
Shanks v. Klein, 104 U. S. 19 ; Allen v. Withrow, 110 U. S. 119.

Mr. Richard Walke and Mr. James Alfred Jones, (with 
whom was Mr. Legh R. Page on the brief,) for Griffin, Old, 
and Jenkins, trustees, cited: Wickham v. Martin, 13 Grat-
tan, 427; Evans v. Greenhow, 15 Grattan,-153; Garlands. 
Rives, 4 Randolph, 282; & C. 15 Am. Dec. 756; Skipwith 
n . Cunningham, 8 Leigh, 271; S. C. 31 Am. Dec. 642; 
Lewis v. Caperton, 8 Grattan, 148; Phippen v. Durham, 8 
Grattan, 457; Da/nce v. Seaman, 11 Grattan, 778; Sipe n . 
Earman, 26 Grattan, 563; Shurtz v. Johnson, 28 Grattan, 
657; Williams n . Lord, 75 Virginia, 390; Gordon v. Rixey, 

Virginia, 694; Foster n . Goddard, 1 Black, 506; Mc-
Cullough v. Sommerville', 8 Leigh, 415; Gordon v. Cannon, 
18 Grattan, 387; Cochran v. Paris, 11 Grattan, 348; Kevan 
v. Branch, 1 Grattan, 274; Brockenbrough v. Brockenbrough, 
31 Grattan, 580; Young v. Willis, 82 Virginia, 291; Darling 
v. Rogers, 22 Wend. 483; Salmon n . Stuyvesant, 16 Wend. 
321; Curtis v. Leavitt, 15 N. Y. 9; Parks n . Parks, 9 Paige, 
107; Pigot's Case, 11 Rep. 27; Patterson v. Jenks, 2 Pet. 
215; Mackie v. Cairns, 5 Cowen, 547; & C. 15 Am. Dec. 
477; Harrison v. Harrison, 36 N. Y. 543 ; Post v. Hover,
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30 Barb. 312; 33 N. Y. 593; Gott v. Cook, 7 Paige, 521; De 
Peyster v. Glendining, 8 Paige, 295 ; Van Vechten v. Van 
Vechten, 8 Paige, 103; Gilman v. Redington, 24 N. Y. 9; 
Everitt v. Everitt, 29 N. Y. 39; Kane v. Gott, 24 Wend. 
641; & G. 35 Am. Dec. 641; Williams v. Williams, 4 Selden 
(8 N. Y.) 524; Van Schuyver v. Mulford, 59 N. Y. 426; 
Manice v. Manice, 43 N. Y. 303 ; Denny v. Bennett, 128 IT. S. 
489; United States v. Bradley, 10 Pet. 343; Gregory v. Gates, 
30 Grattan, 83; Dixon v. Me Gue, 14 Grattan, 540 ; Wilson v. 
Townshend, 2 Ves. Jr. 693; Watson v. Watson, 128 Mass. 152; 
Chapin v. Thompson, 89 N. Y. 270; Smith v. Smith, 14 Gray, 
532; Brown v. Brown, 108 Mass. 386; Hapgood v. Houghton, 
22 Pick. 480, 483; Doe v. Cavendish, 3 Doug. 48, 55; S. C. 4 
T. R. 741, 743, note; Birmingham v. Kirwam, 2 Sch. & Lef. 
444, 450.

Mr . Chief  Justice  Fuller , after stating the case as above, 
delivered the opinion of the court.

The opinion of the late Chief Justice clearly delineates the 
grounds upon which the Circuit Court proceeded and mini-
mizes our labors in the disposition of this case.

The deed of assignment was attacked as fraudulent in law 
and in fact.

The statute of Elizabeth, c. 5, against fraudulent conveyances 
has been universally adopted in American law as the basis of 
our jurisprudence on that subject, (Story Eq. Jur. § 353,) and 
reenacted in terms, or nearly so, or with some change of 
language, by the legislatures of the several States.

In Virginia the statute reads as follows: “ Every gift, con-
veyance, assignment, or transfer of, or charge upon any estate, 
real or personal, every suit commenced, or decree, judgment, 
or execution suffered or obtained, and every bond or other 
writing given with intent to delay, hinder, or defraud cred-
itors, purchasers, or other persons of or from what they are or 
may be lawfully entitled to, shall, as to such creditors, pur-
chasers, or other persons, their representatives or assigns, be 
void. This section shall not affect the title of a purchaser for 
valuable consideration, unless it appear that he had notice of



686 OCTOBER TERM, 1889.

Opinion of the Court.

the fraudulent intent of his immediate' grantor or of the fraud 
rendering void the title of such grantor.” Virginia Code, 
1873, 896, c. 114, § 1.

In controversies arising under this statute,' involving, as they 
do, the rights of creditors locally, and a rule of property, we 
accept the conclusions of the highest judicial tribunal of the 
State as controlling. Jaffray n . McGehee, 107 U. S. 361, 364; 
Lloyd v. Fulton, 91U. S. 479,485; Allen v. Massey, 17 Wall. 351..

We understand counsel to contend that the deed contains 
certain provisions which must so hinder, delay and defraud 
creditors that fraud in its execution is to be conclusively pre-
sumed without regard to the intention of the parties.

The doctrine in Virginia, settled by a long and uninterrupted 
line of decision, is that, while there may be provisions in a deed 
of trust of such a character as of themselves to furnish 
evidence sufficient to justify the inference of a fraudulent 
intent, yet this cannot be so except where the inference is so 
absolutely irresistible as to preclude indulgence in any other. 
Hence provisions postponing the time of the sale and reserv-
ing the use of the property to the grantor meanwhile, though 
perishable and consumable in the use; permitting sales on 
credit; for the payment of surplus after satisfaction of cred-
itors secured; the omission of a schedule or inventory; and 
the like, have been regarded as insufficient to justify the court 
in invalidating the deed for fraud in point of law. The fraud-
ulent intent is held not to be presumed even under such cir-
cumstances, and in its absence the fact that creditors may be 
delayed or hindered is not of itself sufficient to vacate the 
instrument, while the right to prefer one creditor over another 
is thoroughly established. Dance v. Seaman, 11 Grattan, 778; 
Brockenbrough v. Brockenbrough, 31 Grattan, 580; Young v. 
Wilson, 82 Virginia, 291,. 293.

When, then, it is claimed in this case that the deed is fraud-
ulent in law, “because it appropriates partnership assets to 
pay individual debts in preference to the debts of the partner-
ship,” we should naturally expect to find that the Supreme 
Court of Appeals had held that where, as here, the conveyance 
included all the property of the grantors as partners and indi-
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vidually, for the benefit of partnership and individual creditors, 
it should be construed distributively, and the partnership assets 
be applied to the payment of partnership debts and the indi-
vidual assets to individual liabilities. And such is the fact. 
McCullough, v. Sommerville, 8 Leigh, 415 ; Gordon n . Cannon, 
18 Grattan, 388. And, as pointed out by Mr. Chief Justice 
Waite, the difficulty, at the time the assignment was made, 
attendant upon any attempt to separate the partnership and 
individual assets, and the partnership and individual debts, 
would be considered under the view of the state courts, in 
passing upon the question of intent to defraud in failing to 
specifically distinguish between them.

The only other ground of objection on this branch of the 
case relates to the following clause in the deed:

“ And the said trustees, for the purpose of executing this 
trust, shall at once take charge of all the property and effects 
hereby conveyed, and make an inventory thereof, and proceed 
to collect the choses in action and all evidences of indebted-
ness, and to convert the real and personal property into cash 
as soon as possible, and they may make sale of the real and 
other personal estate hereby conveyed, at public auction or 
private sale, at such time or times and place or places and after 
such notice as to them shall seem best, and they may make 
such sale upon such terms and conditions as to them shall 
seem best, except that at any sale of said property, real or 
personal, at public auction, any creditor secured by this deed 
in the second class above enumerated shall have the right to 
purchase any part or parcel of said property so sold and pay 
the said trustees therefor at its full face value the amount 
found due such purchaser secured by this deed, or so much 
thereof as may be necessary to enable such creditor to com-
plete the payment of his purchase money, and to enable as 
many creditors as possible to become bidders on these terms, 
the said trustee may have the real estate hereby conveyed, or 
any part thereof, laid off into lots or parcels, as they may 
think best. And upon the conversion of the said property 
hereby conveyed into moijey the said trustees shall distribute 
the same to the creditors hereby secured in the order herein
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before named with all diligence, and in the distribution 
between those creditors who may have purchased property 
and paid for the same under the provisions of this deed with 
a part of the money found due them respectively, and those 
who made no purchase, the trustees shall observe such rule of 
equality as will be just and proper.”

But can it be properly concluded that this provision is ir-
reconcilable with any other inference than that of fraud? 
And even if so much of it as allows the creditors in the second 
class to bid and use their claims as purchase money were in-
valid, ought the whole instrument to be therefore declared of 
no effect? We agree with the Circuit Court that, as respects 
fraud in law as contradistinguished from fraud in fact, where 
that which is valid can be separated from that which is in-
valid, without defeating the general intent, the maxim, “ void 
in part, void in totof does not necessarily apply, and that the 
instrument may be sustained notwithstanding the invalidity 
of a particular provision. Denny v. Bennett, 128 IT. S. 489, 
496; Cunningham v. Norton, 125 U. S. 77; Muller v. Norton, 
132 U. S. 501; Darling v. Rogers, 22 Wend. 483; Howell v. 
Edgar, 3 Scammon, 417, 419.

Nor are we able, in view of the current of decisions in 
Virginia and all the terms of the deed taken together, to con- 
cur with the receiver’s counsel that fraudulent intent is a 
necessary deduction from the permission to the creditors in 
the second class to avail themselves of their claims in bidding 
in the manner prescribed. The deed expressly stated that it 
was given to secure the costs and expenses, and then the pay-
ment of the indebtedness enumerated in the first class; “ and 
after the payment of the hereinbefore mentioned sums and 
claims, to secure, secondly, the following creditors to be paid 
equally and ratably if the property hereby conveyed shall be 
insufficient to pay them all, but with the privilege as to bid-
ding on such property as may be sold at auction as hereinafter 
provided.” This contemplates the payment of the creditors 
in the first class before the bidding clause could take effect, 
and precludes the operation of that clause to the prejudice of 
those creditors. The record discloses that the total amount
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secured in the first class was less than fifty thousand dollars, 
of which the bank held more than four-fifths, and that the 
cash assets were much more than enough to cover the costs 
and expenses and this amount, without any sales; so that the 
facts correspond with the intention deducible from the lan-
guage of the deed. The first-class creditors are to be paid 
before the second-class creditors can exercise the rig-ht to bid 
if sales by public auction ever take place. The bank is a 
creditor in the first and second classes and the sole creditor in 
the third class, but it has no ground of complaint as a third- 
class creditor, as the operation of the clause can only be for 
its benefit as such.

The second-class creditors are all treated alike, and, as the 
counsel for the trustees says, are placed in exactly the same 
legal relation to the subject matter. If it could be said that 
the clause might operate to create a preference as between 
them, the grantors had a right to prefer; but inasmuch as 
each can bid, and the trustees have power to divide the prop-
erty into parcels to enable as many creditors as possible to 
become bidders, and are charged with the duty to observe 
such rule of equality between those who purchase and those 
who do not, as will be just, it is not easy to see how a pref-
erence could be obtained.- The question is not whether the 
trustees might prove unfaithful — a contingency of which there 
is no intimation here — but whether the* provisions of the 
deed, if carried out according to their apparent intent, would 
be fraudulent in their operation. It seems to us, as it did to 
the Circuit Court, that such is not the reasonable inference, 
and that the manifest object was to stimulate bidding, prevent 
a sacrifice of the property, and benefit the creditors, and this 
without any advantage to the assignors other than that in-
volved in having their assets go as far as possible in payment 
of their debts. It is not they who reap a pecuniary benefit, 
but their creditors.

Without further elaboration, we are of opinion that the 
deed is not void in law because of the insertion of the provis-
ion in question.

It should also be observed that the trustees are rendering 
vol . cxxxni—44
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their reports under the direction of the court, and ask in their 
cross-bill “the aid and direction of this honorable court in the 
ascertainment of all and every the copartnership property 
and the individual property standing in the names of the 
individual members of the said copartnerships, or any of said 
members; and in the application of the trust funds to the 
payment of the debts secured; and in the administration of 
this their trust; and they are advised that it is their right 
and privilege to file this their bill, and to apply to this hon-
orable court as a court of equity for the purpose aforesaid.” 
So that the receiver, having invoked the interposition of a 
court of equity, can find there, either on his own application 
or that of his adversary, a remedy for any injurious results 
he may apprehend in the administration of the trust. The 
court will see to it that, as far as practicable, partnership 
assets are applied to partnership liabilities and individual 
assets to individual liabilities, and .that the bidding clause 
shall not be put into operation unless in consonance with 
equity and good conscience.

It is earnestly argued, however, that the deed should be 
set aside because fraudulent in fact. We have patiently, but 
without success, examined this record in the effort to discover 
what specific acts are made out by the proofs establishing, in 
connection with the deed itself, actual fraud in its execution. 
The inquiry is not whether the grantors had been previously 
guilty of fraud or embezzlement, but whether this particular 
conveyance was made with a fraudulent intent known to the 
trustees or beneficiaries. Evans v. Greenhow, 15 Grattan, 153; 
Emerson v. Senter, 118 U. S. 1. It appears that the Bains weie 
indebted to the bank and also to their depositors in several hun-
dred thousand dollars. It is said that they indulged in wild 
speculations in real and personal estate, stocks, bonds, mines, 
railroads, etc.; but that applies as well to the squandering of 
the seven hundred thousand dollars and upwards of deposits 
with them as a banking firm, as it does to the money that 
they absorbed from the bank; and in any view, the violation 
of their fiduciary relations to the bank, of which they were 
officers, or their treatment of the depositors in the banking
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firm of which they were members, does not render the assign-
ment of all their property for the benefit of their creditors 
therefore fraudulent.

The bank and the banking house suspended on the second 
clay of April, 1885, and the assignment was made on the sixth 
day of April. On the 31st day of March preceding, Bain & 
Bro. transferred to the bank certain securities of the estimated’ 
value of $570,000 in reduction of their indebtedness, and some 
other assets, as collateral to their guaranty of any deficiency 
which might result when the securities were realized on. When 
they transferred all their property, partnership and individual, 
of every kind, by the deed in controversy, they provided for 
the payment in the first instance of some $49,881.61, of which 
the bank held $42,288.49, and then for the payment in full, or 
ratably, of their own depositors, and certain notes aggregating 
$102,000, held by the bank; and they put the remaining in-
debtedness to the bank in a third class. They had a right to 
make preferences, and it is evident that their effort in the 
assignment was to equalize as between what they owed their 
own depositors and what they owe*d the bank, taking into con-
sideration what the bank had already obtained. There was 
no fraud in this, of which the bank could complain as between 
it and the other creditors.

Counsel contends that the deed was in contravention of sec-
tions 5151 and 5234 of the Revised Statutes of the United 
States, which provide that the shareholders of every national 
banking association shall be held individually responsible for 
its debts to the extent of the amount of their stock, and, addi-
tional thereto, and that the Comptroller may enforce that 
individual liability. It is insisted that the capital stock is a 
trust fund of which the directors are the trustees, and that the 
creditors have a lien upon it in equity; that this applies to the 
liability upon the stock of a national bank ; and that no gen-
eral assignment of his property for the payment of his debts 
can lawfully be made by a shareholder, certainly not .when he 
is a director. Undoubtedly unpaid subscriptions to stock are 
assets, and have frequently been treated by courts of equity as 
if impressed with a trust sub modo, in the sense that neither



692 OCTOBER TERM, 1889.

Opinion of the Court.

the stockholders nor the corporation can misappropriate such 
subscriptions so far as creditors are concerned. Richardson^ 
Executor v. Green, ante, 30, 44. Creditors have the same right 
to look to them as to anything else, and the same right to insist 
upon their payment as upon the payment of any other debt 
due to the corporation. The shareholder cannot transfer his 
shares when the corporation is failing, or manipulate a release 
therefrom, for the purpose of escaping his liability. And the 
principle is the same where the shares are paid up, but the 
shareholder is responsible in respect thereof to an equal addi* 
tional amount. There was, however, no attempt here to avoid 
this liability, and the fact of its existence did not operate to 
fetter these assignors in the otherwise lawful disposition of 
their property for the benefit of their creditors.

Some other transactions are referred to in the bill as indicat-
ing fraud in fact, but they are not insisted upon in argument 
and require no special consideration. One of them relates to 
a deed of Wallace & Son to Bain & Bro., executed April 6,1885, 
and referred to by counsel ip. another connection.

We think the Circuit Court was right in finding “no evi-
dence whatever of any actual fraudulent intent on the part of 
the firm, or either of the partners, to hinder and delay their 
creditors.”

The argument is pressed that the trustees were neither bona 
fide purchasers for value nor purchasers without notice, be-
cause they must have had knowledge, for the reasons given, 
of the previous conduct of Bain & Bro. But, as we have 
already seen, that previous conduct did not render the assign-
ment in itself fraudulent, although it is quite true that all the 
circumstances should be taken into consideration in passing on 
that question. It is urged that the trustees knew that Bain & 
Bro. had no right to make the deed, because on the 31st of 
March, when they transferred to the bank certain stocks and 
bonds of the face value of $640,000 and an estimated value of 
$570,000’ a member of the concern verbally promised that they 
would not make an assignment giving preferences against the 
bank. The transfer of these securities rendered the bank just 
so much better off, and counsel for the receiver concedes that
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the advice of the bank’s former counsel in regard to it, “ in 
the condition of the affairs of the bank at that date . . . 
was wise and proper, and did secure to the bank whatever can 
be realized from the sale of the securities delivered under the 
agreement of March 31, 1885.” The verbal promise not to 
make preferences constituted no Ifen upon Bain & Brd.’s prop-
erty, and its disregard did not affect the validity of the deed. 
Nor is any issue in regard to it made upon the pleadings. It 
is noticeable that Bain & Bro. declined to incorporate that 
pledge in the written agreement transferring the securities, 
and we are not called upon to examine into the circumstances 
under which the promise so given failed to be carried out.

The receiver assigns for error that the Circuit Court held 
that he was entitled to a surrender of such of the property 
which it was found had “ actually been purchased with the 
moneys of the bank as he elects to take, but of no other.” In 
other words, it is insisted that the receiver is entitled to a 
charge upon the entire mass of the estate, with priority over 
the other creditors of Bain & Bro.

It was said by Mr. Justice Bradley in Frelinghuysen v. Nu-
gent^ 36 Fed. Rep. 229, 239 : “ Formerly the equitable right of 
following misapplied money or other property into the hands 
of the parties receiving it depended upon the ability of identi-
fying it; the equity attaching only to the very property mis-
applied. This right was first extended to the proceeds of the 
property, namely, to that which was procured in place of it by 
exchange, purchase, or sale. But if it became confused with 
other property of the same kind, so as not to be distinguish-
able, without any fault on the part of,the possessor, the equity 
was lost. Finally, however, it has been held as the better doc-
trine that confusion does not destroy the equity entirely, but con-
verts it into a charge upon the entire mass, giving to the party 
injured by the unlawful diversion a priority of right over the 
other creditors of the possessor. This is as far as the, rule has 
been carried. The difficulty of sustaining the claim in the 
present case is, that it does not appear that the goods claimed —- 
that is to say, the stock on hand, finished and unfinished —were 
either in whole or in part the proceeds of any money unlaw-
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fully abstracted from the bank.” The same difficulty presents 
itself here, and while the.rule laid down by Mr. Justice Brad-
ley has been recognized and applied by this court, National 
Bank v. Insurance Company, 104: TJ. S. 54, 67, and cases cited, 
yet, as stated by the Chief Justice, “ purchases made and paid 
for out of the general mass cannot be claimed by the bank, 
unless it is shown that its own moneys then in the fund were 
appropriated for that purpose.” And this the evidence fails 
to establish as to any other property than that designated in 
the decree, although it is claimed, on behalf of the receiver, 
that the sum of $105,000 due to the bank upon certain notes 
of Wallace & Son, which had been discounted by Bain & Bro., 
and which were rediscounted for the latter by the bank, should 
have been traced into certain, property conveyed by Wallace 
& Son to Bain & Bro. The circumstances, so far as necessary 
to elucidate this claim, are as follows: Bain & Bro. owed the 
Richmond Cedar Works $31,885.71. The Exchange National 
Bank held the interest of Bain & Bro. in these works under 
the transfer of Bain & Bro. to the bank, of March 31, 1885. 
The Richmond Cedar Works owed the Exchange National 
Bank $140,000, upon which Wallace & Son were endorsers. 
Wallace & Son owed Bain & Bro. over $300,000. By a deed 
dated April 3,1885, Wallace & Son conveyed certain property 
to the Richmond Cedar Works for $55,000, receiving in pay-
ment the Cedar Work’s check on Bain & Bro. for $31,885.71, 
due from them to it, and the notes of the Cedar Works for the 
balance, which were turned over to Bain & Bro. By this 
transaction the indebtedness of Bain & Bro. to the Cedar 
Works was extinguished, and Wallace & Son’s indebtedness 
to Bain & Bro. reduced by the sum of $55,000. This left 
Wallace & Son still debtors of Bain & Bro. to the extent of 
over $245,000, and on the 6th day of April, 1885, they exe-
cuted a deed of their remaining property to Bain & Bro., for 
the expressed consideration of $151,800, which property has 
passed under the assignment in this case. None of this prop-
erty, so far as appears, was purchased with the money of the 
bank, but counsel for the receiver contends tha.t because Bain 
& Bro. had rediscounted the notes of Wallace and Son to the
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amount of $105,000 at the bank, and because the deed of 
Wallace & Son to Bain & Bro. was in payment of their indebt-
edness to the latter, in whole or in part, therefore it ought to 
be held that the bank’s money purchased Wallace & Son’s 
property for the benefit of Bain & Bro. We do not under-
stand that the bank was entitled to the assets of Bain & Bro.’s 
debtors, and can perceive no ground for holding that Bain & 
Bro., in receiving the deed from Wallace & Son, were purchas-
ing property with the money of the bank.

This disposes of the errors assigned on behalf of the receiver, 
and leaves for consideration those assigned on behalf of the 
trustees upon their cross appeal. The principal contention is 
that it was error to decree that the receiver could take “ such 
of the property hereinbefore set out and found to have been 
actually purchased with the moneys of the said bank as he 
elects to take; and by making said election and receiving 
such property the said receiver is not to be estopped from 
receiving the full benefit of the said deed of trust, or the pro-
visions thereof, in favor of the Exchange National Bank.” 
We do not concur in that view.

The doctrine of election rests upon the principle that he 
who seeks equity must do it, and means, as the term is 
ordinarily used, that where two inconsistent or alternative 
rights or claims are presented to the choice of a party, by a 
person who manifests the clear intention that he should not 
enjoy both, then he must accept or reject one or the other; 
and so, in other words, that one cannot take a benefit under 
an instrument and then repudiate it.

It cannot be assumed that there was an intention on the 
part of Bain & Bro. to dispose of that which was not theirs, 
or, even if they lawfully could, to cut the bank off from partici-
pating in the property assigned, in the order mentioned, by 
imposing the condition that the bank should purchase its share 
by parting with its own property; nor does any equitable 
implication to that effect arise. The other creditors cannot 
claim compensation for being deprived of what did not belong 
to Bain & Bro., or of anything transferred in lieu thereof. 
There existed no equity on their part which can be held to
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estop the bank from receiving what may come to it under the 
assignment, and in doing so it will not occupy inconsistent 
positions. That it sought to have the deed set aside does not 
deprive it of its rights under it, upon the failure of its attack.

It was entirely competent for the court to adjust this 
matter upon equitable principles, and this it has done in its 
decree. Under the assignment the bank gets a preference of 
something over $42,000, and then ranks with other creditors 
to the extent of $102,000, while the balance of a very large 
indebtedness due to it is relegated to the third class; and it 
appears to be entirely just that it should have in addition the 
benefit of that which belongs to it, and to which the other 
creditors have no claim. And this, though amounting on its 
face to $149,372.21, we are informed by counsel for the trustees, 
has only an actual value of $20,177.18, to three items of which, 
amounting to $6840, the objection is made of failure of proof 
of their having been purchased with the bank’s money.

We have examined the record with care, and are satisfied 
with the conclusion arrived at by the special master and the 
court as to these items, and shall not disturb the decree in 
that regard.

The trustees also demur to being held affected with notice 
as to the traced property, principally because the affairs of the 
debtors were in such a state as to render the task of disen-
tanglement exceedingly onerous. As inquiry would have 
conducted the trustees to the same conclusion as that now 
reached, the fact that the conduct of the Bains rendered it 
difficult to accurately distinguish between one class of prop-
erty and another, should not absolve them from the operation 
of the rule as to notice, if otherwise applicable..

While it is well settled in Virginia that the trustees and 
beneficiaries in a deed of trust to secure bona fide debts occupy 
the position of purchasers for a valuable consideration; Wick-
ham n . Lewis Martin, 13 Graft. 427; Evans v. Greenhow, 15 
Gratt. 153, 156; KesnerN. Trigg, 98 U. S. 50, 53 ; yet they can-
not hold with notice of the fraudulent intent of their grantor, or 
of the fraud rendering his title void. And it is equally well 
settled in the States of West Virginia and Virginia that notice
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to the trustees is notice to the beneficiaries. Fidelity Co. v. 
Shenandoah Valley Failroad, Supreme Court of Appeals, 
West Virginia, February 25, 1889, 9 Southeastern Reporter, 
181, 185; Beverly v. Brooks, 2 Leigh, 446; French v. Loyal 
Go., 5 Leigh, 627, 641.

The knowledge of the situation possessed by Mr. Old, one 
of the trustees, who was the Bains’ attorney at the time of the 
assignment, and by whom it was drawn, was quite comprehen-
sive, and was obtained in such a manner and under such 
circumstances that he must be presumed to have communi-
cated it. It was knowledge obtained in the particular trans-
action. The Distilled Spirits, 11 Wall. 356,366. There can be 
no doubt, also, respecting the duty of the trustees to inquire 
as to the rights of the bank, and that they are chargeable with 
a knowledge of all the facts that inquiry would have disclosed.

The decree directs that the costs of the suit be paid out of 
the trust funds in the hands of the defendant trustees, and as 
we agree with the results arrived at by the Circuit Court, we 
are of opinion that this direction was correct. The decree 
will be in all things

Affirmed.
Mr . Just ice  Brew er  was not a member of the court when 

this case was argued and took no part in its decision.

BOESCH v. GRAFF.

appe al  from  the  circui t  court  of  the  united  state s for  the  
NORTHERN DISTRICT OF CALIFORNIA.

No.. 1408. Submitted January 10,1890.—Decided March 3, 1890.

The refusal of a circuit court to grant a rehearing is not subject to review 
here.

8-, by an assignment absolute in form and for an expressed sum and “other 
valuable considerations,” assigned to G. an interest in letters patent. G., 
by a writing executed the following day, made a further agreement with 
8. as to the times and modes and amounts of payments, and further 
agreed that if he should fail to carry out his said agreements, the title
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was to revert to S.; Held, that the transfer was absolute, subject to be 
defeated by failure to perform the condition subsequent.

When an invention patented in a foreign country is also patented in the 
United States, articles containing it cannot be imported into the United 
States from the foreign country and sold here without the license or con-
sent of the owner of the United States patent, although purchased in the 
foreign country from a person authorized to sell them.

To a master’s report upon the damages to be awarded in an equity suit 
for the infringement of letters patent the exceptions raised the points: 
(1), that the infringement was not wilful; (2), that the reduction in price 
of the article manufactured by the plaintiff was not solely due to the 
infringement; Held, that this was sufficient to bring before the court the 
whole subject of the computation of damages.

When a plaintiff in a suit for the infringement of letters patent seeks to 
recover because he has been compelled to lower his prices in order to 
compete with the infringing defendant, he must either show that the re-
duction was due solely to the defendant’s acts, or to what extent it was 
due to them, and must furnish data by which actual damages may be 
calculated.

In  equity . The case is stated in the opinion.

Mr. J. J. Scrivner for appellants.

Mr. John H. Miller and Mr. J. P. Langhorne for appellees.

Mr . Chief  Justic e Fuller  delivered the opinion of the 
court.

Albert Gräff and J. F. Donnell filed their bill in the Circuit 
Court of the United States for the Northern District of Cali-
fornia against Emile Boesch and Martin Bauer, to recover for 
infringement of letters patent No. 289,571, for an improve-
ment in lamp burners, granted on December 4, 1883, to Carl 
Schwintzer and Wilhelm Gräff of Berlin, Germany, assignors 
of one-half to J. F. Donnell & Co., of New York, all rights 
being averred to be now vested in the complainants. Claim 1 
alleged to have been infringed reads as follows:

“ In a lamp burner of the class described, the combination, 
with the guide tubes, of a ring-shaped cap provided with open-
ings for the wicks, said cap being applied to the upper ends of 
the guide tubes, so as to close the intermediate spaces between 
the same, substantially as set forth.”
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The patent was granted December 4, ^883, but prior to that, 
November 14, 1879, January 13, 1880, and .March 26, 1880, 
letters patent had been granted to Carl Schwintzer and Wil-
helm Gräff by the government of Germany for the same 
invention. After a hearing on the merits, an interlocutory 
decree was entered, finding an infringement, and referring 
the case to a master for an accounting. The opinion will be 
found reported in 33 Fed. Rep. 279. A petition for a rehear-
ing was filed and overruled. The case then went to the master, 
who reported that the infringement was wilful, wanton and 
persistent; that the appellees had sustained damages to the 
extent of $2970.50; and that they waived all claims to the 
profits realized by the infringement. Exceptions were filed to 
this report and overruled, and a final decree entered in favor 
of Gräff and Donnell for $2970.50, with interest, and costs, 
from which decree this appeal has been prosecuted.

Appellants urge three grounds for reversal:
First. That a title to the patent sufficient to maintain a suit 

for infringement was not at the date of filing the bill vested 
in the complainants.

Second. That Boesch and Bauer could not be held för in-
fringement, because they purchased the burners in Germany 
from a person having the right to sell them there, though not 
a licensee under the German patents.

Third. That the damages awarded were excessive.
These propositions are presented by some of the errors as-

signed, and are the only errors alleged which require attention, 
that which questions the infringement not being argued by 
counsel, and that which goes upon the refusal of the Circuit 
Court to grant a rehearing not being open to consideration 
here. Buffington v. Harvey, 95 U. S. 99, 100; Steines v. 
Franklin County, 14 Wall. 15, 22; Railway Company v. Heck, 
102 U. S. 120; Kennon v. Gilmer, 131 U. S. 22, 24.

The assignment by Schwintzer to Albert Gräff was dated 
the 22d day of April, 1885, wras absolute in form and trans-
ferred title to six twenty-fourths of the patent for the expressed 
consideration of “the sum of one hundred dollars and for other 
valuable considerations; ” but a contract between Schwintzer
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and Albert Gräff was produced by the latter upon his exam-
ination by the respondents, which read as follows :

“ S. 1. Mr. Albert Gräff binds himself to pay to Mr. Carl 
Schwintzer, instead of the, in the patent letter mentioned, one 
hundred dollars for the first year, the sum of two hundred and 
fifty marks, payable on the 1st February, 1886, and each fol-
lowing year on the same date the sum five hundred marks 
(not less) till the amount of four thousand marks are paid in 
all.

“ S. 2. Should Mr. Albert Gräff, of San Francisco, not be 
able to sell more than one thousand burners, called Diamond 
or Mitrailleuse burners, No. 10,621, manufactured by Mess. 
Schwintzer & Gräff, of Berlin, he reserves to himself to make 
up a new agreement with Mr. Carl Schwintzer.

“ S. 3. Should not Mr. Albert Gräff, San Francisco, against 
all expectations, stick to the agreements mentioned in S. 1 and 
2, all titles of the patent letter ceded to him by Carl Schwintzer 
shall him return.

■ “ S. 4. Mr. Carl Schwintzer, partner of the firm Schwintzer 
& Gräff, engages to deliver to Mr. Albert Gräff the said burn-
ers at the same price as before, if the market price of the 
metal does not exceed — make 150% kos., and promise likewise 
to effect any order promptly, if in his power.”

Albert Gräff testified in respect to the words, “ instead of 
the, in the patent letter mentioned, one hundred dollars for 
the first year,” etc., that they meant that, instead of the one 
hundred dollars mentioned in the assignment, he was to pay 
two hundred and fifty marks the first year, and that the con-
tract was made one day later than the assignment. Counsel 
contends that the two documents must be construed together, 
and amount simply to an executory contract to assign when 
Gräff shall have paid the sum of 4000 marks; that, therefore, 
Gräff could at most only be regarded as a licensee of the 
interest under the patent, until such time as his contract should 
be executed according to its terms; and that the legal right 
as to six twenty-fourths of the patent remained in Schwintzer, 
who was therefore a necessary party. It is evident that the 
agreement was not drawn by parties well versed in English,
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but their intention, is sufficiently apparent. The assignment 
being absolute in form, conveyed the legal title, and on the 
next day the parties signed this contract, relating to the con-
sideration, probably, to enable Albert Gräff to pay the 4000 
marks out of the sales of the burners; at all events, it provides 
that if Gräff failed to carry out his covenants, then the title 
was to return to Schwintzer, which provision was in the nature 
of a security to him that he should be paid. The condition 
that if Mr. Albert Gräff did not, “against all expectations, 
stick to the agreements mentioned in S. 1 & 2, all titles of the 
patent letter ceded to him by Carl Schwintzer shall him 
return,” is a condition subsequent. The title had already 
vested, but was liable to be defeated in futuro on failure of 
the condition. There has been no such failure, but on the 
contrary Albert Gräff has paid the 4000 marks in full. We 
shall, therefore, not reverse the decree on the ground first 
referred to.

Letters patent had been granted to the original patentees 
for the invention by the government of Germany in 1879 and 
1880. A portion of the burners in question were purchased in 
Germany from one Hecht, who had the right to make and sell 
them there. By section 5 of the imperial patent law of Ger-
many, of May 25, 1877, it was provided that, “ the patent does 
not affect persons who, at the time of the patentee’s applica-
tion, have already commenced to make use of the invention in 
the country, or made the preparations requisite for such use.” 
12 Off. Gaz. 183. Hecht had made preparations to manufac-
ture the burners prior to the application for the German 
patent. The official report of a prosecution against Hecht in 
the first criminal division of the Royal District Court, Ko. 1, 
at Berlin, in its session of March 1, 1882, for an infringement 
of the patent law, was put in evidence, wherefrom it appeared 
that he was found not guilty, and judgment for costs given in 
his favor, upon the ground “ that the defendant has already 
prior to Kovember 14, 1879 —that is to say, at the time of 
the application by the patentees for and within the State — 
made use of the invention in question, especially, however, had 
made the necessary preparations for its use. § 5, eodem. Thus
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' Schwintzer & Graff’s patent is of no effect against him, and 
he had to be acquitted accordingly.”

It appears that appellants received two invoices from Ger-
many, the burners in one of which were not purchased from 
Hecht, but in the view which we take of the case, that cir-
cumstance becomes immaterial. The exact question presented 
is whether a dealer residing in the United States can purchase 
in another country articles patented there, from a person au-
thorized to sell them, and import them to and sell them in 
the United States, without the license or consent of the owners 
of the United States patent.

In Wilson v. Rousseau, 4 How. 646, it was decided that a 
party who had purchased and was using the Wood worth plan-
ing machine during the original term for which the patent 
w*as granted, had a right to continue the use during an exten- 
sion granted under the act of Congress of 1836; and Mr. Chief 
Justice Taney, in Bloomer v. McQuewan, 14 How. 539, 549, 
says in reference to it, that “ the distinction is there taken be-
tween the grant of the right to make and vend the machine and 
the grant of the right to use it.” And he continues: “ The dis-
tinction is a plain one. The franchise which the patent grants 
consists altogether in the right to exclude every one from mak- 
ing, using or vending the thing patented without the permission 
of the patentee. This is all he obtains by the patent. And 
when he sells the exclusive privilege of making or vending it 
for use in a particular place, the purchaser buys a portion of 
the franchise which the patent confers. He obtains a share 
in the monopoly, and that monopoly is derived from, and 
exercised under, the protection of the United States. And the 
interest he acquires necessarily terminates at the time limited 
for its continuance by the law which created it. . . • But 
the purchaser of the implement or machine for the purpose of 
using it in the ordinary pursuits of life stands on different 
ground. In using it he exercises no rights created by the act 
of Congress, nor does he derive title to it by virtue of the 
franchise or exclusive privilege granted to the patentee. The 
inventor might lawfully sell it to him, whether he had a pat-
ent or not, if no other patentee stood in his way. And when
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the machine passes to the hands of the purchaser it is no 
longer within the limits of the monopoly. It passes outside 
of it, and is no longer under the protection of the act of Con-
gress.”

In Adams v. Burke, 17 Wall. 453, it was held that “where 
a patentee has assigned his right to manufacture, sell and use 
within a limited district an instrument, machine or other manu-
factured product, a purchaser of such instrument or machine, 
when rightfully bought within the prescribed limits, acquires 
by such purchase the right to use it anywhere, without refer-
ence to other assignments of territorial rights by the same 
patentee ; ” aind that “ the right to the use of such machines 
or instruments stands on a different ground from the right 
to make and sell them, and inheres in the nature of a con-
tract of purchase, which carries no implied limitation to the 
right of use within a given locality.” Mr. Justice Bradley, 
with whom concurred Mr. Justice Swayne and Mr. Justice 
Strong, dissented, holding that the assignee’s interest “ was 
limited in locality, both as to manufacture and use.” The 
right which Hecht had to make and sell the burners in Ger-
many was allowed him under the laws of that country, and 
purchasers from him could not be thereby authorized to sell 
the articles in the United States in defiance of the rights of 
patentees under a United States patent. A prior foreign 
patent operates under our law to limit the duration of the 
subsequent patent here, but that is all. The sale of articles in 
the United States under a United States patent cannot bo 
controlled by foreign laws. This disposes of the second error 
relied on.

This brings us to the consideration of the damages reported 
by the master, which report was confirmed by the court; and 
we are met on the threshold by the objection that the excep-
tions taken in the Circuit Court were not sufficiently specific 
to entitle appellants to raise the questions here upon which 
they submit argument.

These exceptions are as follows :
“ First exception. For that the said master has in and by 

his said report certified on page six thereof that ‘ the cap was
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the essential feature of the Gräff burner. The respondents 
adopted Gräff’s arrangement, and then reduced the price of 
the burner, forcing Gräff to do the same in order to hold his 
trade. The evidence shows that the reduction in prices by 
Gräff was solely due to the respondents’ infringement. So far 
as the evidence shows, the only competitors with Gräff in the 
use of his cap arrangement during the period covered by the 
accounting, were the respondents; ’ whereas the said master 
ought to have certified that respondents came innocently into 
possession of the burners by purchase in the ordinary course of 
business from legitimate manufacturers thereof in Germany, and 
that immediately upon being notified that they were claimed 
to be an infringement they ceased to sell the same. The 
evidence shows that at about the time Gräff made the alleged 
reduction in bhe price of his burners there were thrown upon 
the market lamp-burners of other kinds of equal or greater 
power, which came directly in competition with the Gräff 
burner, and that the reduction in price was the result of such 
competition; that the sale of 14 infringing burners by respon-
dent in the course of three years’ trade could not have been a 
sufficient competition to plaintiff’s business to cause him to 
make a reduction of price, where the testimony shows that 
during the period from March 1st, 1886, when complainant 
reduced the price of burners, until October 81st, 1887, he sold 
about 6000 of said burners.

“Second exception. For that the said master hath certified 
‘ that the amount of damages which the complainant has suf-
fered and sustained from and by reason of said infringement 
is two thousand nine hundred and seventy dollars and fifty 
cents ; ’ whereas he should have reported nominal damages.

“ In all which particulars the report of the said master is, as 
the said respondent is advised, erroneous, and the said respon-
dent appeals therefrom to the judgment of this honorable 
court.”

It is conceded that these exceptions raise two points, 
namely, that the infringement was not wilful, and that the 
reduction of prices was not caused solely by it. And this, as 
it seems to us, is quite sufficient to permit the real question
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involved to be passed upon. The master awarded $2970.50 as 
damages for the reduction in price, which, he holds, was caused 
by the respondents’ infringement. He says :

“ After the reduction in his prices, complainant sold, at 
wholesale, one thousand three hundred and twelve ten-wick 
burners, at a price twenty-five cents less on each than his orig-
inal price; four hundred and fifty twelve-wick burners, at 
fifty cents less; five hundred and ninety-two sixteen-wick 
burners, at seventy-five cents less; and seven hundred and 
sixteen twenty-wick burners, at seventy-five cents less; a 
total difference between the original and the reduced prices 
of one thousand five hundred and thirty-five dollars and fifty 
cents.

“ In addition, he sold at retail, on an average, five burners 
on each of the five hundred and seventy-four business days 
between the time when his prices were first reduced and 
October 31st, 1887; the number of burners thus sold being 
two thousand eight hundred and seventy, which were sold at 
a minimum reduction of fifty cents each under original prices 
— a total difference between the original and the new prices 
of fourteen hundred and thirty-five dollars; which sum, added 
to the said sum of one thousand five hundred and thirty-five 
dollars and fifty cents, gives an aggregate amount of two 
thousand nine hundred and seventy dollars and fifty cents.”

The report of a master is merely advisory to the court, which 
it may accept and act upon in whole or in part, according to 
its own judgment as to the weight of the evidence. Kimberly 
v. Arms, 129 IT. S. 512, 523. Yet, in dealing with exceptions 
to such reports, “ the conclusions of the master, depending 
upon the weighing of conflicting testimony, have every reason-
able presumption in their favor, and are not to be set aside or 
modified unless there clearly appears to have been error or 
mistake on his part.” Tilghman v. Proctor, 125 U. S. 136, 
149. We think there was error here within that rule.

Where the patentee granted no licenses, and had no estab-
lished license fee, but supplied the demand himself, and was 
able to do so, an enforced reduction of price is a proper item 
of damages, if proven by satisfactory evidence. Yale Loch

vol . cxxxm—45
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Manufacturing Co. v. Sargent, 117 U. S. 536. The damages 
must be actual damages, but where the patented feature is the 
essential element of the machine or article, as in the case just 
cited, if such damages can be ascertained they may be awarded. 
When, however, a plaintiff seeks to recover because he has 
been compelled to lower his prices to compete with an infring-
ing defendant, he must show that his ■ reduction in prices was 
due solely to the acts of the defendant, or to what extent it was 
due to such acts. Comely n . Marclawald, 131 IT. S. 159. 
There must be some data by which the actual damages may 
be calculated. New York n . Ransom, 23 How. 487 ; Rude v. 
Westcott, 130 IT. S. 152.

The master reported “that the number of lamp burners 
proven to have been sold by respondents, containing the in-
vention claimed in and by the first claim of complainants’ 
letters patent, is fourteen, provided that only the capped burn-
ers sold contain said invention, and that the number is one 
hundred and fourteen, if the half-capped burners so sold are to 
be held to contain said invention.”

The evidence established that the first invoice of lamp burn-
ers contained fifty 20-wick burners with caps, of which re-
spondents sold four; and fifty 12-wick burners with half caps, 
of which respondents sold twelve; and fifty 16-wick burners 
with half caps, of which respondents sold iorty-four; and that 
respondents altered the forty-six remaining 20-wick burners by 
changing their caps to half caps, and sold forty-four. This 
makes the one hundred with half caps, referred to by the 
master. Of the second invoice, the- respondents sold four 20- 
wick capped burners and six 16-wick capped burners, making, 
with four 20-inch burners with caps sold out of the first invoice, 
the fourteen capped wick burners reported as thus disposed of. 
The original bill in this case ¡was filed September 17, 1886. It 
had been preceded by another suit, which had been dismissed. 
The goods in the second invoice, it is testified, had been or-
dered before this suit was commenced, but the invoice is dated 
October 16, 1886. This invoice contained one hundred 20 and 
one hundred 16-wick burners with caps, of which respondents 
sold four 20-wick and six 16-wick burners unchanged as before
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stated. Most of this lot were still on hand at the time the 
testimony was taken, though some had been altered into what 
was called the “ Boesch burner,” which had no caps at all, and 
sold as such.

The evidence tends to establish a profit of $1.85 on the 
20-wick burners; $1.50 on the 16-wick; and 75 cents on the 
12-wick. This would show a profit of $23.80 on the fourteen 
capped burners, being eight 20-wick and six 16-wick burners; 
and a profit of $156.40 on the one hundred half capped 
burners, being forty-four 20-wick, forty-four 16-wick and 
twelve 12-wick burners. Respondents had been advised by 
their counsel that the burners with half caps were not an 
infringement. The cap was the invention in question. The 
claim infringed, as already .seen, was ä combination, with the 
guide tubes, of a ring-shaped cap provided with openings for 
the wicks, said cap being applied to the upper ends of the 
guide tubes, so as to close the intermediate spaces between 
the same. The half cap admitted the air directly to each 
wick, and in that respect differed from the claim of the 
patent. It is argued, however, with much force on behalf of 
the appellees, that the difference was a difference in degree 
and not in kind, as the air reached the wick when the full 
cap was used, and the functions of the latter as a strengthen-
ing band, a protector of the tops of the tubes, and in other 
particulars, were performed by the half .cap; and this position 
is not resisted by counsel for appellants. But assuming that 
the sale of one hundred burners with half caps was an in-
fringement, we are not prepared to concede that the sale of 
one hundred and fourteen burners under the circumstances 
detailed could have had the effect in compelling a reduction 
of price which has been, ascribed to it.

It is remarked by the master that “ it is a fact of common 
knowledge that there is to be found on sale in the market a 
great variety of lamp burners, among which, as shown by the 
evidence, have been for many years burners of the same 
general class as complainants’.” This being so, and Boesch 
& Bauer being dealers in burners generally, it is not to be 
presumed that Gräff reduced his prices, for nineteen months,
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on six thousand burners, not on account of competition in 
burners, but because of the effect upon his particular burner 
created by the sale of fourteen of the same kind, and of one 
hundred differing but the same in principle. Conceding that 
as Gräff granted no licenses, and had no established license 
fee, but supplied the demand for his burner himself, and was 
able to supply that demand, and that, therefore, if he was 
compelled to lower the price by the infringement he could 
recover for the loss thus sustained, does the evidence satis-
factorily establish that the reduction in prices was due solely 
to the acts of the defendants in infringing ? The opinion of 
Mr. and Mrs. Gräff to that effect is not sufficient, and even 
that is so qualified as to fall far short of expressing it. The 
master allowed upon 3070 burners sold at wholesale, and on 
2870 sold at retail, by the complainants, between March 1, 
1886, and October 31, 1887, or 5940 in all. The sales of one 
hundred and four out of the one hundred and fourteen sold 
by the respondents apparently took place prior to the filing of 
the bill. Boesch had been in the business for twenty years. 
The firm of Boesch & Bauer carried a large stock of lamps, 
embracing a hundred varieties in styles and sizes, under a very 
large variety of names.

Gräffs burner was a “mitrailleuse” burner, and called 
“ Diamond ” as the Miller burner was. Boesch testified that 
there was no difference between the selling price of the 
Hecht, the Miller, and the Boesch burners; that there was no 
demand in their trade for a mitrailleuse burner with a cap; 
and that in his judgment the Boesch burner was better than 
the Hecht. This evidence may properly be considered in 
connection with the fact that but one hundred and four-
teen were sold. .

We cannot concur with the conclusion that the result of 
the sales of the one hundred and fourteen burners was to 
keep Gräff’s prices for his particular burner down from 
March 1, 1886, to October 31, 1887. If Boesch and Bauer 
had a burner which satisfied the public just as well as Gräff s, 
and which they could sell cheaper, Gräff cannot complain of 
the consequences. If Gräff’s burner was so much better than
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any other that the public must have it he could make his own 
price, and, if within the bounds of reason, find a sufficient 
market.

In the state of the case disclosed by this record, the com-
plainants must be content with the protection of an injunction 
and a recovery of the profits realized from the infringing 
sales.

The decree is reversed and the cause rema/nded for further 
proceedings in conformity with this opinion.
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i.

AMENDMENTS TO RULES.

SUPREME COURT OF THE UNITED STATES.

October  Term , 1889.

ORDER.

Ordered that Rule 32 of the Rules of this Court is stricken out 
and the following is promulgated as Rule 32:

32.

WRITS OF ERROR AND APPEALS UNDER THE ACT OF FEB-
RUARY 25, 1889, CHAPTER 236.

Cases brought to this Court by writ of error or appeal, under the 
Act of February 25, 1889, Chapter 236, where the final judgment 
or decree rendered by the Circuit Court does not exceed the sum of 
five thousand dollars, will be advanced on motion, and heard under 
the rules prescribed by Rule 6 in regard to motions to dismiss 
writs of error and appeals.

Promulgated March 10, 1890.

ORDER.

Ordered that subdivision 4 of Rule 23 of this Court is amended 
so as to read as follows:

4. In cases in admiralty, damages and interest may be allowed 
if specially directed by the court.

Promulgated March 10, 1890.
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n.

ASSIGNMENT TO CIRCUITS.

SUPREME COURT OF THE UNITED STATES.

Octobe r  Term , 1889.

ORDER.

There having been an Associate Justice of this Court appointed 
since the commencement of this term, it is ordered that the follow-
ing allotment be made of the Chief Justice and Associate Justices 
of said court among the Circuits, agreeably .to the act of Congress 
in such case made and provided, and that such allotment be entered 
of record, viz.:

For the First Circuit, Horace  Gray , Associate Justice.
For the Second Circuit, Samuel  Blatchf ord , Associate Justice. 
For the Third Circuit, Josep h  P. Bradley , Associate Justice. 
For the Fourth Circuit, Melvill e  W. Fuller , Chief Justice. 
For the Fifth Circuit, Lucius Q. C. Lamar , Associate Justice. 
For the Sixth Circuit, David  J. Brew er , Associate Justice. 
For the Seventh Circuit, John  M. Harlan , Associate Justice. 
For the Eighth Circuit, Samuel  F. Mille r , Associate Justice.
For the Ninth Circuit, Step hen  J. Fiel d , Associate Justice.

March 10,1890.
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ALABAMA CLAIMS, COURT OF.
See Cons tit ut iona l  Law , A, 3.

APPEAL.
Where appeals by five defendants from a final decree were allowed in open 

court in October, 1885, and the amount of the supersedeas bond as to 
one of them was fixed at $100, but he never gave it, and the others 
perfected their appeal, and the record was filed in this court in 
October, 1886, and, when the case came on for hearing in November, 
1889, he asked leave to file a proper bond, it was granted nunc pro 
tunc as of the day of hearing. Shepherd v. Pepper, 626.

See Equit y , 5.

ARMY OF THE UNITED STATES.
1- It was the purpose of Congress by the 12th and 13th sections of the 

army appropriation act of July 15, 1870, 16 Stat. 318, 319, to reduce 
the number of officers in the army, and to that end § 11 authorized the 
President to eliminate from it officers who were unfit for the discharge of 
their duties by reason of a cause which had no meritorious claim upon 
the consideration of the government, while § 12 made a general grant 
of power to the President to make the reduction by selecting the best, 
and mustering out the residue; and the President, being empowered to 
proceed under either grant, could commence proceedings under § 11, 
and abandon them, and then proceed under § 12. Street v. United 
States, 299.

2. The 12th section of the army appropriation act of July 15, 1870, 16 
Stat. 318, authorized the President to fill vacancies in the army then 
existing, or which might occur prior to the 1st day of January then 
next. The 1st day of January, 1871, fell on Sunday; Held, that, in 
the exercise of the power thus conferred, an order made on the 2d day 
of January, 1871, was valid, lb.

3. The executive action, under the army appropriation act of July 15, 
1870, reducing the army, was recognized by Congress in 18 Stat. 497, 
c. 159, § 2; 20 Stat. 35, c. 50; 20 Stat. 321, c. 100; 20 Stat. 354, 
c. 175; 21 Stat. 510, c. 151, and was thereby validated, even if otherwise 
invalid, lb.
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ASSIGNMENT FOR THE BENEFIT OF CREDITORS.
1. It is settled law in Virginia that an assignment by a debtor for the 

benefit of creditors will not be declared void, as given “ with intent to 
delay, hinder or defraud creditors, purchasers ” .etc., unless such an 
inference is so irresistible as to preclude any other; that the fact that 
creditors may be delayed or hindered, is not, of itself, sufficient to 
vacate the instrument; and that one creditor may be preferred over 
another. Peters v. Bain, 670.

2. When an assignment for the benefit of partnership and individual 
creditors includes all the property of the grantors as partners and 
individually, it should be construed distributivetyj partnership assets 
being applied to the payment of partnership debts, and individual 
assets to individual liabilities. Ib.

3. An assignment for the benefit of creditors, with preferences, authorized 
the trustees to “ make sale of the real and other personal estate hereby 
conveyed, at public auction or private sale, at such time or times, and 
place or places, and after such notice as to them shall seem best, and 
they may make such sale upon such terms and conditions as to them 
shall seem best, except that at any sale of said property, real or per-
sonal, at public auction, any creditor secured by this deed in the 
second class above enumerated shall have the right to purchase any 
part or parcel of said property so sold, and pay the said trustees there-
for, at its full face value, the amount found due such purchaser secured 
by this deed, or so much thereof as may be necessary to enable such 
creditor to complete the payment of his purchase money, and to 
enable as many creditors as possible to become bidders on these 
terms, the said trustees may have the real estate hereby conveyed, or 
any part thereof, laid off into lots or parcels, as they may think best;” 
Held, that the deed was not void in law because of the insertion of 
this provision, lb.

4. The individual members of a private banking house, who were also the 
controlling directors in a national bank, made an assignment of their 
property for the benefit of creditors, which assignment was assailed 
as fraudulent in several matters, among which were alleged frauds 
upon the national bank, and frauds upon their own depositors previ-
ous to the assignment; Held, that violations of their fiduciary rela-
tions to the bank, or their treatment of their own depositors did not 
render the assignment of all their property for the benefit of their 
creditors, fraudulent for that reason, lb.

5. The knowledge by a director and stockholder in a national bank that 
the bank is insolvent, does not invalidate an assignment of all his 
property for the benefit of his creditors, with preferences, made with 
such knowledge. Ib.

6. The court below was right in finding no evidence in this case of a 
fraudulent intent on the part of the firm or either of its members to 
hinder and delay their creditors, lb.
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7. The individual partners in a private bank were also directors in a 
national bank, and, by reason of their position, became possessed of 
a large part of the means of the national bank which they used in 
their own business. They assigned all their property to trustees for 
the benefit of their creditors. The national bank also suspended 
and went into the hands of a receiver; Held, (1) That the receiver 
was entitled to the surrender of such of the property as had been 
actually purchased with the moneys of the bank as he might elect; 
but that purchases made and paid for out of the general mass could 
not be claimed by the receiver unless it could be shown that moneys 
of the bank in the general fund at the time of the purchase were 
appropriated for that purpose; (2) That the receiver was not estopped 
by such election and taking, from receiving the full benefit of the 
deed of trust in favor of the national bank. Ib.

8. In Virginia, trustees and beneficiaries in a deed of trust to secure 
bona fide debts occupy the position of purchasers for a valuable 
consideration, lb.

9. When the counsel of an insolvent debtor draws an assignment of his 
client’s property to himself as trustee for the benefit of creditors, 
he may be presumed to have had knowledge of the dealings of the 
insolvent with his creditors, lb.

10. Under the circumstances of this case a decree directing the payment 
of the costs of suit out of the trust fund is correct. Ib.

ATTORNEY AND COUNSELLOR.

See Cons ti tu ti ona l  Law , A, 3.

ATTORNEY GENERAL.

The. supervisory powers of the Attorney General over the accounts of 
district attorneys, marshals, clerks and other officers of the courts of the 
United States under Rev. Stat. § 368, are the same which were vested in 
the Secretary of the Interior before the creation of the Department of 
Justice. United States v. Waters, 208.

See Distr ict  Att orn ey .

AUDITOR IN TREASURY DEPARTMENT.
The powers of an Auditor in the Treasury Department are limited to the 

examination and auditing of accounts, to the certification of balances, 
and to their transmission to the comptroller; and do not extend to 
the allowance or disallowance of the same. United States v. Waters, 
208.

BAILMENT.

See Pl e dge .
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BANK.

1. A customary depositor in a bank in New York deposited with it a sight 
draft on a railway company in Boston. It was described, as a “ check ” 
on the deposit ticket, which distinguished between “checks” and 
“ bills.” He had made similar deposits before, never drawing against 
them, the bank always reserving the right to charge exchange and 
interest for the time taken in collection. The depositor’s bank-book 
was with the bank at the time of the deposit. No entry was made in 
it until some days later, and then not by direction of the depositor. 
The receiving teller applied to the cashier for instructions on the 
receipt of the deposit and was directed to receive it as cash. The 
bank sent the draft to Boston for collection, and it was collected 
there. Before that Was done, the bank in.New York, which was 
insolvent when the transaction took place, suspended, closed its doors, 
and never resumed; Held, that the question whether the bank had 
become the owner of the draft, or was only acting as the agent of its 
customer, was one of fact, rather than of law, and that there was 
not enough evidence to establish that the customer understood that 
the bank had become the owner of the paper. St. Louis San 
Franciscd Railway v. Johnston, 566.

2. When a bank has become hopelessly insolvent, and its president knows 
that it is so, it is a fraud to receive deposits of checks from an 
innocent depositor, ignorant of its condition, and he can reclaim them 
or their proceeds; and the pleadings in this case are so framed as to 
give the plaintiff in error the benefit of this principle. lb.

See Bil l  of  Excha nge  and  Prom iss ory  Note ; 
Cer tif icat e of  Depos it .

BANKRUPT.

A person in failing circumstances conveyed away his equity of redemption 
in mortgaged real estate, and then became bankrupt. His assignee in 
bankruptcy recovered the tract from the grantee in an action brought 
for that purpose, to which the mortgagee was not made party, and 
then conveyed it by deed to a purchaser. The mortgagee sued in 
the state court to foreclose his mortgage, making the bankrupt, his 
assignee, and the grantee of the assignee, parties; the land was sold 
under a decree of foreclosure; and the purchaser under it received a 
deed and was put into possession. Thereupon the grantee of the 
assignee in bankruptcy brought ejectment against him to recover 
possession; Held, that the state court had jurisdiction of the foie- 
closure suit, and had a right to hear and determine whether the 
mortgage debt was still a lien, and whether the mortgagee’s claim was 
upon the land or upon the fund in the hands of the assignee in bank 
ruptcy. Adams v. Crittenden, 296.
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BETTERMENTS.
1. A tract of land in Leadville, Colorado, was deemed by the municipal 

authorities as the most convenient and proper situation for the erec-
tion of a school-house, which had become a necessity in that part of 
the town. The person in possession claimed under what was known 
as a squatter title. Another person laid claim to it under a placer 
patent from the United States. Both claims of title were known to 
the authorities, and were submitted by them in good faith to counsel 
for advice. The counsel advised them that the squatter title was good, 
and on the faith of that advice they purchased the lot from the per-
son in possession, and built a school-house upon it, at a cost of $40,000. 
The claimant under the placer title brought an action of ejectment 
to recover possession. The municipal authorities, being satisfied that 
he must prevail, filed their bill in equity to enjoin him from proceed-
ing to judgment in his action at law, and commenced proceedings 
under a statute of the State for condemnation of the tract for public 
use. The plaintiff in the ejectment suit appeared in the condemna-
tion proceedings, and claimed to recover from the municipality the 
value of the improvements as well as the value of the land as it was 
when acquired by the municipality; and, being a citizen of Kansas, 
had the cause removed, on the ground of diverse citizenship, into the 
Circuit Court of the United States. It was there agreed that the 
value of the property, without the improvements, was $3000; and the 
court instructed the jury that they should find “that the value of 
said property at this date is $3000; ” Held, that this instruction was 
correct. Searle v. School District No. 2, 553.

2. No vested right is impaired by giving to an occupant of land, claiming 
title and believing himself to be the owner, the value of improve-
ments made by him under that belief, when ousted by the legal owner 
under an adverse title, lb.

See Trust ee .

BIGAMY.
See Cons tit uti ona l  Law , A, 4.

BILL OF EXCHANGE AND PROMISSORY NOTE.
1. On June 14, 1887, the Fidelity National Bank of Cincinnati drew a 

draft for $100,000 on the Chemical National Bank of New York City, 
payable t0 the order of the American Exchange National Bank of 
Chicago, and put it into the hands of one W., who delivered it for 
value to K. & Co. They endorsed it for deposit to their account in 
the Chicago Bank, which credited its amount to them and paid their 
checks against it. It was not paid; Held, that the draft was a foreign 
bill of exchange; that W. did not act as the agent of the Cincinnati 
Bank; and that in a suit by the Chicago Bank against the receiver of the 
Cincinnati Bank, which had failed, to recover the amount of the draft, 
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the Chicago Bank was a bona fide holder and owner of it for value, 
and want of consideration could not be shown by the receiver. Arm-
strong v. American Exchange Bank, 433.

2. The fact that the draft .was payable to the order of the plaintiff was 
not notice to it that W. was not its purchaser or remitter; and the 
Cincinnati Bank had represented to the plaintiff that W. was a bona 
fide holder of the draft, for his use in making good trades of his with 
K. & Co. lb.

3. An instrument signed by the Cincinnati Bank, dated June 14, 1887, 
addressed to the Chicago Bank, stating that W. & Co. had deposited 
$200,000 to the credit of the latter bank, for the use of K. & Co. was 
put by the former bank into the hands of W. & Co., w'ho delivered it 
to K. & Co., who deposited it with the Chicago Bank, which gave 
credit for its amount to K. & Co. as cash, and paid with a part of it 
an overdraft of K. & Co. and honored their checks against the rest of 
it. In a suit by the Chicago Bank against the said receiver to recover 
the $200,000; Held, that the instrument was in its legal character a 
certificate of deposit; that the plaintiff was an innocent purchaser of 
it, for value; that, as the Cincinnati Bank h,ad represented to the 
plaintiff that it had received from W. & Co. consideration for the 
paper, it was estopped from setting up/the falsity of such representa-
tion ; that the plaintiff did not take the paper under such circumstances 
as would put a man of ordinary prudence on inquiry ; and that there 
was nothing to lead the plaintiff to suspect that the money represented 
by the paper w’as that of the Cincinnati Bank, lb.

4. A defence set up to the suit on the certificate of deposit was, that H., 
(the vice-president of the Cincinnati Bank,) its assistant cashier, and 
W., of W. & Co., conspired to defraud that bank by using its funds in 
speculating in wheat in Chicago, through K. & Co., so as to make a 
“ corner ” in wheat; Held, that rumors on the board of trade and in 
the public press that H. was the real principal for whom W. was act-
ing, could not affect the plaintiff; and that the plaintiff could not 
refuse to honor the checks of K. & Co. against the deposit, on the 
ground that K. & Co. intended to use the money to pay antecedent 
losses in the gambling wheat transactions. Ib.

5. The statute of Illinois, 1 Starr & Curtis Stat. 1885, pp. 791, 792, §§ 130, 
131, and the case of Pearce n . Foote, 113 Illinois, 228, do not apply to 
the present case. lb.

See Bank .

CASES AFFIRMED, APPLIED OR APPROVED.
1. Harshman v. Knox County. Knox County v. Harshman, 152.
2. Phoenix Ins. Co. v. Erie Transportation Co., 117 U. S. 312. California 

Ins. Co. v. Union Compress Co., 387.
3. All the questions presented and argued in this case have been often 

considered and decided by this court, and the court adheres to the 
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decisions in Montclair v. Ramsdell, 107 U. S. 147; Bernards Township 
v. Stebbins, 109 U. S. 341; and New Providence v. Halsey, 117 U. S. 
336. Bernards Township v. Morrison, 523.

4. Cotton v. New Providence, 47 N. J. Law, 401; and Mutual Benefit Life 
Co. n . Elizabeth, 42 N. J. Law, 235, approved. Bernards Township v. 
Morrison, 523.

5. County of Greene v. Daniel, 102 U. S. 187, followed. Lincoln County v. 
Liming, 529.

6. This case differs in no material fact from Delano v. Butler, 118 U. S. 
634, and is governed by it. Aspinwall v. Butler, 595.

CASES DISTINGUISHED.

The case distinguished from that of United States v. Langston, 118 U. S. 
389. Wallace v. United States, 180.

CERTIFICATE OF DEPOSIT.

1. An instrument signed by the Cincinnati Bank, dated June 14, 1887, 
addressed to the Chicago Bank, stating that W. & Co. had deposited 
$200,000 to the credit of the latter bank, for the use of K. & Co., was 
put by the former bank into the hands of W. & Co., who delivered it 
to K. & Co., who deposited it with the Chicago Bank, which gave credit 
for its amount to K. & Co. as cash, and paid with a part of it an over-
draft of K. & Co. and honored their checks against the rest of it. In a 
suit by the Chicago Bank against the said receiver to recover the $200,- 
000; Held, that the instrument was in its legal character a certificate 
of deposit; that the plaintiff was an innocent purchaser of it, for 
value; that, as the Cincinnati Bank had represented to the plaintiff 
that it had received from W. & Co. consideration for the paper, it was 
estopped from setting up the falsity of such representation; that the 
plaintiff did not take the paper under such circumstances as would put 
a man of ordinary prudence on inquiry; .and that there was nothing to 
lead the plaintiff to suspect that the money represented by the paper 
was that of the Cincinnati Bank. Armstrong v. American Exchange 
Bank, 433.

2. A defence set up to the suit on the certificate of deposit was, that II. 
(the vice-president of the Cincinnati Bank), its assistant cashier, and 
W. of W. & Co., conspired to defraud that bank by using its funds in 
speculating in wheat in Chicago, through K. & Co., so as to make a 
“ corner ” in wheat; Held, that rumors on the board of trade and in 
the public press that H. was the real principal for whom W. was act-
ing, could not affect the plaintiff; and that the plaintiff could not 
refuse to honor the checks of K. & Co. against the deposit, on the 
ground that K. & Co. intended to use the money to pay antecedent 
losses in the gambling wheat transactions, lb.

3. The statute of Illinois, 1 Starr & Curtis, Stat. 1885, pp. 791,792, §§ 130,
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131, and the case of Pearce v. Fonte, 113 Illinois, 228, do not apply to 
the present case. Ib.

CLAIMS AGAINST THE UNITED STATES.
The property of a subject of the Emperor of the French in Louisiana was 

occupied by the army of the United States during the war of the rebel-
lion. A claim for the injury caused thereby was adjusted by the com-
manding general, but payment was refused in consequence of the 
passage of the act of February 21, 1867, 14 Stat. 397, c. 57. After the 
organization of the commission under the Claims Convention of 1880 
with France, 21 Stat. 673, his executor (he having meantime died in 
Paris leaving a will distributing his estate) presented this claim against 
the United States to the commissioners, and an allowance was made 
which was paid to the executor. In settling the executor’s accounts in 
the courts of Louisiana two of the legatees, who were citizens of France, 
laid claim to the whole of the award. The other legatees, who were 
citizens of the United States, claimed the right to participate in the 
division of this sum. The award of the commission being silent on 
the subject, the briefs of counsel on both sides before the commission 
together with letters from the claimants’ counsel, and a letter from 
one of the commissioners, were offered to show that only the claims 
on the part of the French legatees were considered by the commission, 
and the evidence was admitted. The Supreme Court of Louisiana 
ordered the award to be distributed among all the legatees, French 
and American; Held, (1) That this court had jurisdiction to review 
the judgment of the state court; (2) That the French legatees only 
were entitled to be represented before the commission, and they only 
were entitled to participate in the distribution; (3) That the briefs 
of counsel were properly admitted in evidence; (4) That the letters 
of counsel and of the commissioner should have been rejected; but, 
(5) That it was immaterial whether the evidence was or was not re-
ceived, as the decision of the question depended upon considerations 
which such evidence could in no way affect. Burthe v. Denis, 514.

COMPTROLLER IN TREASURY DEPARTMENT.
A comptroller in the Treasury Department has no power to review, revise 

or alter items in accounts expressly allowed by statute, or items of 
expenditures or. allowances made upon the judgment or discretion o 
officers charged by law with the duty of expending the money or 
making the allowances. United States v. Waters, 208.

COMPTROLLER OF THE CURRENCY.
See Nati onal  Bank , 3.

CONDITION SUBSEQUENT.
See Pate nt  for  Inve nti on , 6.
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CONFISCATION.
A condemnation under the confiscation act of July 17, 1862, 12 Stat. 589, 

of real estate owned in fee by a person who had participated in the 
rebellion, and a sale under the decree, left the remainder, after the 
expiration of the confiscated life-estate, so vested in him that he could 
dispose of it after receiving a full pardon from the President. Illinois 
Central Railroad Co. v. Bosworth, 92.

CONFLICT OF LAW.
See Inso lv en t  Debt or .

CONSTITUTIONAL LAW.
A. Oe th e United  Stat es .

1. The Constitution of the United States, in proper cases, permits equity 
courts of one State to control persons within their jurisdiction from 
prosecuting suits in another State. Cole v. Cunningham, 107.

2. It is no violation of that provision of the Constitution of the United 
States which requires that full faith and credit shall be given in each 
State to the judicial proceedings of every other State, if- a court in 
one State, (in which proceedings have been begun, under a general 
insolvent law of the State, to distribute the estate of an insolvent 
debtor among his creditors,) enjoins a creditor of the insolvent, (who 
is a citizen of the same State, and subject to the jurisdiction of the 
court,) from proceeding to judgment and execution in a suit against 
the insolvent in another State, begun by an attachment of his prop-
erty there, after knowledge of his embarrassment and actual insolvency, 
which property the insolvent law of the State of the debtor’s residence 
requires him to convey to his assignee in insolvency, for distribution 
with his other assets—there being nothing in the law or policy of the 
State in which the attachment is made, opposed to those of the State 
of the creditor and of the insolvent debtor.. Ib.

3. In an action brought in a state court against the judges of the Court of 
Commissioners of the Alabama Claims, by one who had been an 
attorney of that court, to recover damages caused by an order of the 
court disbarring him, the plaintiff averred and contended that the 
court had not been legally organized, and that it did not act judicially 
in making the order complained of; Held, that a decision by the state 
court that the Court of Alabama Claims was legally organized and did 
act judicially in that matter, denied to the plaintiff no title, right, 
privilege or immunity claimed by him under the Constitution, or 
under a treaty or statute of the United States, or under a commission 
held or authority exercised under the United States. Manning v. 
French, 186.

4. The provision in § 501, Rev. Stat. Idaho, that “no person who is a 
bigamist or polygamist, or who teaches, advises, counsels or encourages 

vol . cxxxni—46
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any person or persons to become bigamists or polygamists, or to com-
mit any other crime defined by law, or to enter into what is known as 
plural or celestial marriage, or who is a member of any order, organi-
zation or association which teaches, advises, counsels or encourages its 
members or devotees or any other persons to commit the crime of 
bigamy or polygamy, or any other crime defined by law either as a rite 
or ceremony of such order, organization or association, or otherwise, is 
permitted to vote at any election, or to hold any position or office of 
honor, trust or profit within this Territory” is an exercise of the legis-
lative power conferred upon Territories by Rev. Stat. §§ 1851, 1859, 
and is not open to any constitutional or legal objection. Davis v. 
Beason, 333.

5. The cases in which the legislation of Congress will supersede the legis-
lation of a State or Territory, without specific provisions to that effect, 
are those in which the same matter is the subject of legislation by 
both. lb.

6. It was never intended that the first article of amendment to the Con-
stitution, that “ Congress’shall make no law respecting the establish-
ment of religion, or prohibiting the free exercise thereof,” should be a 
protection against legislation for the punishment of acts inimical to 
the peace, good order and morals of society. lb.

7. No State has power to tax the property of the United States within its 
limits. Wisconsin Central Railroad Co. v. Price, 496.

8. The Eleventh Amendment to the Constitution does not operate to pre-
vent counties in a State from being sued in a Federal Court. Lincoln 
County n . Luning, 529.

9. No state statute exempting a county in the State from liability to suit 
except in the courts of the county can defeat the jurisdiction of suits 
given by the Constitution to the Federal courts, lb.

10. The statute of the State of Mississippi of March 2, 1888, requiring all 
railroads carrying passengers in that State (other than street railroads) 
to provide equal, but separate, accommodations for the white and col-
ored races, having been construed by the Supreme Court of the State to 
apply solely to commerce within the State, does no violation to the 
commerce clause of the Constitution of the United States. Louisville, 
New Orleans fyc. Railway v. Mississippi, 587.

See Bet te rm en ts , 2 ; Tax  and  Taxat ion , 1, 2 ; 
Equit y  9; Tre aty , 1.

B. Of  the  Stat es .
This court follows the Supreme Court of Nevada in holding that the statute 

under which the bonds in controversy were issued was not in conflict 
with the Constitution of that State. Lincoln County v. Luning, 529.

CONSUL.
1. The question considered, as to what are “Official services” performed 

by consuls, under the consular regulations of 1874 and 1881, prescri e 
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by the President by virtue of the provisions of § 1745 of the Revised 
Statutes. United States v. Mosby, 273.

2. Fees collected by a consul for the examination of Chinese emigrants 
going to the United States on foreign vessels ; and fees for certificates 
of shipment of merchandise in transit through the United States to 
other countries; and fees for recording instruments which are not 
official documents recorded in the record books required to be kept by 
the consul, but relate to private transactions for individuals not re-
quiring the use of the consul’s title or seal of office; and fees for 
cattle-disease certificates; and fees for acknowledgments and authen-
tications of instruments certifying the official character and signature 

. of notaries public; and fees for settling private estates; and fees for 
shipping and discharging seamen on foreign-built vessels sailing on 
the China coast under the United States flag; are not moneys which 
he is required to account for to the United States, lb.

3. Fees collected by him for certifying extra copies of quadruplicate 
invoices of goods shipped to the United States; and money received 
for interest on public moneys deposited in bank; and fees collected 
for certificates of shipments or extra invoices; and fees for certifying 
invoices for free goods imported into the United States; are moneys 
which he is required to account for to the United States, lb.

4. The practice of consuls to do acts which are not official is recognized 
by the statutes and the consular regulations, lb.

5. The claimant had a judgment in the Court of Claims against the 
United States for $13,839.21. Both parties appealed. The items of 
the disallowance of which the claimant complained did not amount to 
more than $3000. But it was held that he could avail himself of 
anything in the case which properly showed that the judgment was 
not for too large a sum ; and this court, disallowing one of the items 
allowed to him, allowed one of the items disallowed, and rendered a 
judgment in his favor for a less amount than that rendered below, lb.

CONTRACT. •
1. The city of Galesburg, Illinois, by an ordinance, granted to one Shelton, 

and his assigns, in May, 1883, a franchise for thirty years, to construct 
and maintain water works for supplying the city and its inhabitants 
with water for public and private uses, the city to pay a specified rent 
for fire hydrants, and a tariff being fixed for charges for water to con-
sumers. In December, 1883, the water works were completed by a 
water company to which Shelton had assigned the franchise, and- 
a test required by the ordinance was satisfactorily made, and the city,, 
by a resolution, accepted the works. The water furnished by the 
company for nine months was unfit for domestic purposes. After 
November, 1884, the supply of water was inadequate for the protection- 
of the city from fire, and its quality was no better than before. 
During eighteen months after December, 1883, the company haa ample
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time to comply with the contract. The city, by a resolution passed 
• June 1, 1885, repealed the ordinance, and then gave notice to the 

-' company that it claimed title to certain old water mains which it had 
conditionally agreed to sell to Shelton, and of which the company 
had taken possession. The city then took possession of the old mains, 
and, in June, 1885, filed a bill in equity against the water company to 
set aside the contract contained in the ordinance and the agreement 
for the sale of the old mains. In August, 1883, the company executed 

. a mortgage to a trustee on the franchise and works, to secure sundry 
bonds, which were sold to various purchasers in 1884 and 1885. The 

: interest on them being in default, the trustee foreclosed the mortgage 
by a suit brought in November, 1885, and the property was bought by 

- a committee of the bondholders, in November, 1886. In February, 
1886, the trustee had been made a party to the suit of the city. After 
their purchase, the members of the committee were also made parties 
and they filed a cross-bill, praying for a decree for the amount due by 

• the city for water rents, and for the restoration to them of the old 
mains, and for an injunction against the city from interfering with the 
■operation of the works. After issue, proofs were taken; Held, (1) 
The supply of water was not in compliance with the contract, in 
quantity or quality; (2) The taking possession by the city of the old 

’ mains was necessary for the protection of the city from fire; (3) The 
contract of the city for the sale of the old mains was conditional and 
was riot executed; (4) The city was not estopped, as against the 
boiidholders, from refusing to pay the rent for the hydrants, which, 
by the mortgage, was to be applied to pay the interest on the bonds, 
or from having the contract cancelled; (5) The obligation of Shelton 
and his assigns was a continuing one, and their right to the continued 
enjoyment of the consideration for it was dependent on their con-
tinuing to perform it; (6) The bondholders were bound to take 
notice of the contents of the ordinance before purchasing their bonds, 
and purchased and held them subject to the continuing compliance 
of the company with the terms of the ordinance; (7) In regard to the 
old mains, the lien of the mortgage was subject tri the conditions of 
the agreement for the sale of them by the city to Shelton; (8) A suit 
by the city for a specific performance of the contract, or one to recover 
damages for its non-performance would be a wholly inadequate remedy 
in the case; (9) A decree was proper annulling the ordinance and the 
agreement; dismissing the cross-bill; directing the city to pay into 

j court, for the use of the cross-plaintiffs, $3000, as the value of the use
of the water by the city from December, 1883, to June, 1885; and 
dividing the costs of the suit equally between the city and the cross 
plaintiffs. Farmer's Loan and Trust Co. v. Galesburg, 156. ,

2. Where the subject matter of a contract relates to the construction o a 
railroad in Massachusetts, and the defendant resides there, and, the 
contract was made there, and a suit on the contract is brought t ere, 
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the law of Massachusetts is to govern in expounding and enforcing 
the contract, and in determining the rule of damages for a breach of 
it. Mills n . Dow, 423.

3. Where a contract states that the purchasing price of its subject matter 
is $15,000, and that that sum has been “ this day advanced and paid ” 
therefor, it is competent for the vendor, in a suit by him on the con-
tract, to show that only $10,000 was paid, with a view to recover the 
remaining $5000. Ib.

4. The language of the contract is ambiguous and does not show actual 
prior or simultaneous payment. Ib.

5. Evidence of a promise by the defendant, as a part of the consideration 
of the contract, to pay certain debts mentioned in it which the plaintiff 
owed, is admissible ; and the refusal of the defendant to pay those 
debts on demand was a breach of the contract. Ib.

6. An agreement to “ assume” a prior contract, and to save the plaintiff 
harmless from “ all liability ” by reason of certain other .contracts, is 
broken by a failure to pay the parties to whom the plaintiff was liable, 
and it is not necessary to a breach that the plaintiff should show that 
he had first paid those parties. Ib.

7. The agreement is not merely one to indemnify the plaintiff from dam-
age arising out of his liability, but is an agreement to assume his 
contracts and to discharge him from his liability. Ib.

8. Such agreement was a personal one on the part of the defendant, lb.
9. Where losses have been made in an illegal transaction, a person* who 

lends money to the loser, with which to pay the debt, can recover the 
loan, notwithstanding his knowledge of the fact that the money was 
to be so used. Armstrong v. American Exchange Bank, 433.

10. An obligation will be enforced, though indirectly connected with an 
illegal transaction, if it is supported by an independent consideration, 
so that the plaintiff does not require the aid of the illegal transaction 
to make out his case. lb.

11. It does not appear that the plaintiff had knowledge or notice that the 
paper in suit was delivered to it to be used through it by K. & Co. in 
connection with an attempt to corner the market, lb.

12. In an action brought against one party to a contract by an assignee 
seeking to charge him by virtue of a contract of assignment from the 
other party and other facts, a complaint stating the same facts, not 
under oath, and signed by attorney only, in an action by the assignee 
against his assignor, is incompetent evidence of an admission by the 
plaintiff that he had no cause of actibn against this defendant. Dela-
ware Co. Commissioners n . Diebold Safe if Lock Co., 473.

13. By a contract for the construction of a jail, under the statute of Indi-
ana, (which requires all such contracts to be let to the lowest responsi-
ble bidder, taking a bond from him for the faithful performance of 
the work,) the contractors agreed to construct the jail and to provide 
all the materials therefor within a certain time for the sum of $20,000, 
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which the county commissioners agreed to pay, partly in monthly pay-
ments on their architect’s certificate, and the rest on the completion 
and acceptance of the building ; and it was agreed that the county 
should not in any manner be answerable or accountable for any ma-
terial used in the work ; and that, if the contractors should fail to finish 
the work by the time agreed, they should pay $25 as liquidated damages 
for every day it should remain unfinished. The contractors assigned 
to a third person the obligation to do the iron work upon the jail, as 
if it had been awarded directly to him, and the right to recover therefor 
from the commissioners $7700 at the times mentioned in the original 
contract. The assignee did the work to the satisfaction of the com-
missioners, and to the value of $7700, but not within the time stipu-
lated in the original contract; Held, that the assignments, though 
notified to the commissioners, if not assented to by them, did not 
make them liable to the assignee, or prevent them from making a set-
tlement in good faith with the original contractors, lb.

See Deed , 1, 3.

CORPORATIONS.

1. In the absence of an enabling statute, either general or special, a rail-
road or other corporation cannot purchase and hold real estate indefi-
nitely, without regard to the uses to be made of it. Case v. Kelly, 21.

2. The rule that the limitation of the power óf a corporation in a State 
to receive and hold real estate concerns the State alone does not apply 
when the corporation, as plaintiff, seeks to acquire real estate which 
it is not authorized by law to acquire, lb.

3. While the relations of a party towards a corporation, as a director and 
officer, or as its principal stockholder, do not preclude him from enter-
ing into contracts with it, from making loans to it, and from taking 
its bonds as collateral security, a court of equity will refuse to lend its 
aid to their enforcement unless satisfied that the transaction was 
entered into in good faith, with a view to the benefit of the company 
as well as of its creditors, and not solely with a view to his own bene-
fit. Richardson's Executor v. Green, 30.

4. In the case of a corporation, as in that of a natural person, any convey-
ance of its property, without authority of law, in fraud of its credi-
tors, is void as to them. lb.

5. The capital stock of a corporation, when it becomes insolvent, is, in 
law, part of its assets, to be appropriated to the payment of its debts, 
and if any part of it has been issued without being fully paid up, a 
court of equity may require it to be paid up. lb.

6. On the dissolution of a corporation at the expiration of the term of its 
corporate existence, each stockholder has the right, as a general rule, 
and in the absence of a special agreement to the contrary, to have the 
partnership property converted into money, whether such a sale e 
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necessary for the payment of debts, or not. Mason v. Pewabic Mining 
Co., 50.

7. Directors of a corporation, conducting its business and receiving moneys 
belonging, to it after the expiration of the term for which it was in-
corporated, will be held to an account on the dissolution and the 
final liquidation of the affairs of the corporation in a court of equity. 
Ib.

8. When a legislature has full power to create corporations, its act recog-
nizing as valid a de facto corporation, whether private or municipal, 
operates to cure all defects in steps leading up to an organization, 
and makes a de jure out of what was before only a de facto corpora-
tion. Comanche County v. Lewis, 198.

See Nati onal  Bank , 1;
Pl e dge .

COSTS.
At the last term of court motions to dismiss Nelson v. Green and Nelson 

et al. v. Green were argued at the same time with a motion to dismiss 
this case, and the motion was granted as to those cases, and denied as 
to this case. After the entry of judgment counsel in those cases 
moved on behalf of the appellants that the sum of $450 which had 
been deposited with the clerk for copies of the record should be re-
funded ; Held, (the judgment being announced in delivering the opin-
ion and announcing the judgment in this case,) that $200 of that 
amount should be refunded. Richardson's Executor v. Green, 30.

COUNSEL FEES.
See Dist ric t  Att orne y ;

Rec eive r .

COURT AND JURY.
See Mast er  and  Serv ant , 1, 4.

CRIMINAL LAW.
1. Bigamy and polygamy are crimes by the laws of the United States, by 

the laws of Idaho, and by the laws of all civilized and Christian 
countries; and to call their advocacy a tenet of religion is to offend 
the common sense of mankind. Davis v. Beason, 333.

2. A crime is none the less so, nor less odious, because sanctioned by what 
any particular sect may designate as religion, lb.

3. The second subdivision of § 504, Rev. Stats. Idaho, requiring every 
person desiring to have his name registered as a voter to take an oath 
that he does not belong to an order that advises a disregard of the 
criminal law of the Territory, is not open to any valid legal objec-
tion. Ib.

4. The act of Congress of March 22, 1882, 22 Stat. 31, c. 47, “to amend
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section fifty-three hundred and fifty-two of the Revised Statutes of 
the United States, in reference to bigamy, and for other purposes,” 
does not restrict the legislation of the Territories over kindred offences 
or over the means for their ascertainment and prevention, lb.

DAMAGES.
See Juris dict ion , 11;

Pate nt  for  Inve ntio n , 7.

DECREE.
See Judg me nt .

DEED.
1. In a deed of real estate, “subject, however, to certain incumbrances 

now resting thereon, payment of which is assumed by the grantee,” 
and containing a covenant of special warranty by the grantor against 
all persons claiming under him, the clause assuming payment of the 
incumbrances includes existing mortgages made by the grantor, as 
well as unpaid taxes assessed against him. Keller v. Ashford, 610.

2. The grantee named in a deed of real estate, by the terms of which he 
! assumes the payment of a mortgage thereon, is liable to the grantor 

for a breach of that agreement, although he is not shown to have had 
any knowledge of the deed at the time of its execution, if after being 
informed of its terms he collects the rents and sells and conveys part of 
the land. lb.

8. An agreement in a deed of real estate, by which the grantee assumes 
the payment of a mortgage made by the grantor, is a contract between 
the grantee and the mortgagor only; and does not, unless assented to 
by the mortgagee, create any direct obligation, at law or in equity, 
from the grantee to the mortgagee. But the mortgagee may avail 
himself in equity of the right of the mortgagor against the grantee. 
And if the mortgagee, after the land has been sold under a prior 
mortgage for a sum insufficient to pay that mortgage, and after he has 
recovered a personal judgment against the mortgagor, execution upon 
which has been returned unsatisfied, brings a suit in equity against 
the grantee alone, and the omission to make the mortgagor a party is 
not objected to at the hearing, it affords no ground for refusing 
relief, lb.

DESCENT.
A citizen of France can take land in the District of Columbia by descent 

from a citizen of the United States. Geofroy n . Riggs, 258.

DICTUM.
A mere dictum in an opinion, not essential to the decision, is not authori-

tative and binding. Wisconsin Central Railroad Co. v. Price, 496.
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DIPLOMATIC SERVICE.
See Sal ary .

DISTRICT ATTORNEY.,
The amount of counsel fee to be allowed to a district attorney, under Rev. 

Stat. § 824, for trial before a jury of a person indicted for crime, is 
discretionary with the court, within the limits of the statute; and the 
action of the court in this respect is not subject to review by the At-
torney General, or by the accounting officers of the treasury. United 
States v. Waters, 208.

DISTRICT OF COLUMBIA.
The District of Columbia, as a political community, is one of “ the States 

of the Union,” within the meaning of that term as used in article 7 of 
the Consular Convention of February 23, 1853, with France. Geofroy 
n . Riggs, 258.

See Des ce nt ;
Nat ion al  Bank , 2, 6.

EJECTMENT.
See Bet te rm ent s .

EMINENT DOMAIN.
In exercising the right of eminent domain for the acquisition of private 

property for public use, the compensation to be awarded must not 
only be just to the owner, but also just to the public which is to pay 
for it. Searl v. School District No. 2, 553.

EQUITY.
1. A bill in equity for the foreclosure of a mortgage of a railroad for non-

payment of overdue interest, the principal being payable at a future 
day, was taken pro confesso, the company appearing but not answering. 
A sale was made under the decree of the court, and, it appearing that 
there was a surplus over and above what was necessary to pay the over-
due interest, costs and expenses, the court ordered it to be applied to 
the reduction of the principal sum due upon the bonds, and entered a 
decree that the balance of such principal sum, remaining after such ap-
plication, was due and payable from the company to the holders of the 
bonds, and that the trustee recover it for them, with interest until 
paid; Held, (1) That the application of the surplus was properly 
made; (2) That the decree, declaring the remainder of the principal 
sum due and immediately payable, was irregular and was not war-
ranted by the pleadings. Ohio Central Railroad Co. v. Central Trust 
Co., 83.

2. The defendant in a bill in equity, taken pro confesso, is not precluded 
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from contesting the sufficiency of the bill or from insisting that the 
averments contained in it do not justify the decree, lb.

3. A decree on a bill taken pro confesso may be attacked on appeal, if not 
confined to the matter of the bill. Ib.

4. The 92d rule in equity does not authorize a decree to be entered in a 
suit in equity for the foreclosure of a mortgage for a balance due to 
the complainant over and $bove the proceeds of the sale, if, as a mat-
ter of fact, such balance has not become payable, lb.

5. A railroad company, whose road, property and franchises have been 
sold under a decree for the foreclosure of a mortgage entered on a bill 
taken pro confesso, may prosecute an appeal from the final decree dis-
tributing the proceeds of the sale and adjudging a balance still due 
the mortgage creditors, lb.

6. A court of equity does not interfere with judgments at law, unless the 
complainant has an equitable defence of which he could not avail him-
self at law, or had a good defence at law which he was prevented from 
availing himself of by fraud or accident, unmixed with negligence of 
himself or his agents. Knox County v. Harshman, 152,

7. Where by statute the summons in any action against a county may be 
served upon the clerk of the county court, and the officer’s return in 
such an action shows such a service, the county cannot maintain a bill 
in equity to restrain process of execution upon the judgment, on the 
ground that service was not made upon the clerk, or that he did not 
inform the county court thereof, lb.

8. A State is an indispensable party to any proceeding in equity in which 
its property is sought to be taken and subjected to the payment of its 
obligations. Christian v. Atlantic fy North Carolina Railroad Co., 233.

9. The State of North Carolina subscribed in 1856 for capital stock in a 
railway company which had been incorporated by its legislature, 
issued its bonds with thirty years to run, sold them, and with the pro-
ceeds paid its subscription, and received certificates of stock therefor, 
which certificates it never parted with and still holds. In the act in-
corporating the company and authorizing the issue of the bonds it 
was provided that as security for their redemption “ the public faith 
of the State ” “ is hereby pledged to the holders,” “ and in addition 
thereto all the stock held by the State” in the railroad company 
“ shall be pledged for that purpose ”, and that “ any dividend ” on the 
stock “ shall be applied to the payment of the interest accruing on 
said coupon bonds.” The State being in default in the payment of 
the interest due on the bonds’ since 1868, a bondholder, who was a 
citizen of Virginia, brought suit in the Circuit Court of the United 
States in the Eastern District of North Carolina against the Rail-
road Company, its president and directors, the person holding the 
proxy of the State upon the stock held by it, and the treasurer of the 
State, praying to have the complainant’s bonds decreed to be a hen 
upon the stock owned by the State and upon any dividends that might 
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be declared thereon, and that such dividends might be paid to com-
plainant and to such bondholders as might join in the suit, and for 
the sale of the stock if the dividends should prove insufficient, and for 
an account, and for the appointment of a receiver, and for an injunction; 
Held, that, as the State was an indispensable party to the suit, the 
bill must be dismissed, lb.

10. Two attorneys representing two separate parties, delivered a promis-
sory note to a third person as bailee, and took his receipt therefor, in 
which he stated that he held it subject to their joint order, and to be 
dealt with as they might jointly direct. One of the separate parties 
filed a bill in equity against the bailee to compel him to deliver up the 
proceeds of the note (which had been paid) without making parties to 
the bill the two attorneys and the other party; claiming that he was 
entitled to do so by reason of an award in an arbitration that had 
taken place by which it had been decided that he should become the 
owner of the note on the performance of certain conditions which he 
had performed; Held, that they were necessary parties to the bill and 
that no decree could be made by the court in their absence. Gregory v. 
Stetson, 579.

See Contrac t , 1, (8), (9); Judgm en t ;
Cons titu tion al  Law , A, 1, 2; Jurisdict ion , B, 4; 
Corpora ti on , 3, 7; Mort gage  ;
Deed , 3; Rec eiv er .

EQUITY PLEADING.
1. In a bill in equity to quiet title, an allegation that the plaintiff is seized 

in fee simple is a sufficient allegation that he has the possession as well 
as the title. Gage v. Kaufman, 471.

2. In a bill in equity, an allegation that the plaintiff has no adequate rem-
edy at law is dispensed with by rule 21 in equity, lb.

3. A bill in equity to remove a cloud created by a tax deed, alleging that 
no taxes were due upon which the land could be sold, need not offer 
to pay any taxes as a condition of relief, lb.

4. By the law of Illinois a tax deed is no more than prima facie evidence 
in favor of the purchaser, and may be shown to be invalid by proof 
that there was no advertisement of sale, or no judgment or precept, 
or no taxes unpaid, or no notice to redeem given or recorded; and a 
bill to remove a cloud upon title alleging that the defendant claims 
under a tax deed valid on its face, but invalid on the grounds afore-
said, is good on demurrer, lb.

ESTOPPEL.
See Bill  of  Excha nge  and  Promis sory  Not e , 3;

Cont rac t , 1, 4;
Mort gage , 3;
Nat ion al  Bank , 5.
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EVIDENCE.
1. Extrinsic evidence to aid in the interpretation of the judgment of a 

court or commission is inadmissible unless, after reference to the 
pleadings and proceedings, there remains some ambiguity or uncer-
tainty in it. Burthe n . Denis, 514.

2. A recorder’s copy of a deed is competent and sufficient evidence of its 
contents against the grantee in favor of a person not a party to it, 
after the grantee and d person who procured it to be made and to 
whom it was originally delivered have failed to produce it upon 
notice to do so. Keller n . Ashford, 610.

See Bill  of  Exchange  and  Prom is sor y Contrac t , 5;
Note , 2, 4; Equi ty  Ple ading , 4;

Cl aims  against  the  Unite d  Sta te s , Publ ic  Land , 2.
(3), (4), (5);

FEES.
See Consul , 2, 3;

Dist ri ct  Atto rne y .

FEME COVERT.
See Nati onal  Bank , 6, 7.

FENCE.
See Publ ic  Land , 5.

FORFEITURE.
See Inte rnal  Reve nue , 2, 3, 4.

FRANCE.
See Trea ty , 2, 3.

FRAUD.
As respects fraud in law, as distinguished from fraud in fact, in a convey-

ance, if that which is invalid can be separated from that which is 
valid, without defeating the general intent, the maxim “ void in part, 
void in toto ” does not necessarily apply, but the instrument may be 
sustained notwithstanding the invalidity of a particular provision. 
Peters v. Bain, 670.
See Ass ignme nt  for  the  Bene fit  of  Cer tif icat e  of  Deposi t  ;

Cred it ors , 3, 4, 5, 6, 7, 9; Corpora ti on , 3, 4;
Bank , 2; Publ ic  Land , 2.
Bankrupt  ;
Bill  of  Exchange  and  Promi ssor y  Note , 4;

INSOLVENT DEBTOR.
An insolvent debtor of Louisiana, under the insolvent laws of that State, 

surrendered his property for the benefit of his creditors, the surrender
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was duly accepted, and the creditors elected a syndic who qualified and 
was commissioned as such. On his schedules the debtor returned the 
house in which he resided and the furniture therein as the property pf 
his wife to w’hich he had no claim. The syndic did not take posses-
sion of it, and laid no claim to it until a foreign creditor, who was 
not a party to the proceedings in insolvency, and who had obtained a 
judgment against the debtor in the Circuit Court of the United States 
after the insolvency, levied upon the house as the property of the 
debtor. The syndic then filed in the creditor’s suit a third opposition, 
setting up claim to the property, and praying that the seizure under 
the execution be set aside, and that the marshal be enjoined from 
levying upon it. A decree in accordance with the prayer was entered, 
conditioned upon the syndic’s paying cost of seizure and filing in the 
Circuit Court an order from the state court to the syndic to take 
possession of the property, and to administer it as part of the insol-
vent’s estate ; Held, that there was no error in this decree, but that it 
was eminently judicious and proper. Geilinger v. Philippi, 246.

See Cons tit uti ona l  Law , A, 2.

INSURANCE.
The defendant, a fire insurance company, issued a policy of insurance to 

the plaintiff, a cotton compress company, on “cotton in bales, held 
by them in trust or on Commission,” and situated in specified places. 
The cotton was destroyed by fire in those places. The plaintiff 
received cotton for compression, and issued receipts to the depositors, 
which said, “ not responsible for any loss by fire.” The holders of the 
receipts exchanged them with one or the other of two railroad com-
panies for bills of lading of the cotton, which exempted the carrier 
from liability for loss or damage by fire. On issuing the bills of 
lading the railroad companies notified the plaintiff of their issue, and 
ordered it to compress the cotton. It was burned while in the hands 
of the plaintiff for compression, after the bills of lading were issued. 
In a suit to recover on the policy ; Held,

(1) It was competent for the plaintiff to prove, at the trial, that it took 
out the policy for the benefit of the railroad companies, and in pursu-
ance of an agreement between it and those companies that it should 
do so ; also, that, by like agreement, it collected from the railroad com-
panies a specified sum for all cotton compressed by it,' as covering the 
compression, the loading, and the cost of insuring the cotton; also, 
that such customs of business were known to the defendant when the 
policy was issued, and that an officer of the plaintiff had stated to the 
agents of the defendant, when the policy was applied for, that it was 
intended to cover the interests of the plaintiff and of the railroad 
companies ; also, what claims had been made on the railroad com-
panies, by owners of cotton burned, to recover its value ;

(2) The railroad companies were’ beneficiaries under the policy, because 
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they had an insurable interest in the cotton, and to that extent were 
its owners, and it was held in trust for them by the plaintiff;

(3) It was lawful for the plaintiff to insure in its own name goods held 
in trust by it, and it can recover for their entire value, holding the 
excess over its own interest in them for the benefit of those who 
entrusted the goods to it;

(4) The issuing of the bills of lading for the cotton did not effect such a 
change in the possession of the cotton as to avoid the policy, under a 
provision in it making it void, “ if any change take place in the pos-
session of the subject of insurance; ”

(5) The plaintiff can recover for losses caused by the negligence of the 
railroad companies in improperly exposing the cotton to danger 
from fire.

(6) The exception “ not responsible for any loss by fire ” in the receipts 
given by the plaintiff, and the clause in the bills of lading exempting 
the railroad companies from liability for loss or damage by fire, did 
not free the latter from responsibility for damages occasioned by their 
own negligence or that of their employes;

(7) The ruling, that a common carrier may insure himself against loss 
proceeding from the negligence of his own servants, made in PAasni'x 
Insurance Co. v. Erie Transportation Co., 117 U. S. 312, 324, affirmed.

(8) The words in the policy, “ direct loss or damage by fire,” explained;
(9) The mere fact of the dwelling by the court below, with emphasis, in 

its charge to the jury, on facts which seemed to it of controlling 
importance, and expressing its opinion as to the bearing of those facts 
on the question of negligence, is immaterial, if it left the issue to 
the jury;

(10) Under a clause in the polity, that it “ shall not apply to or cover any 
cotton which may at the time of loss be covered in whole or part by a 
marine policy,” such clause is not operative unless it amounts to 
double insurance, which can exist only in the case of risks on the 

' same interest in property and in favor of the same person;
(11) The right of action of the plaintiff accrued on the occurring of the 

loss, and did not require that the railroad companies should have 
actually paid damages for the loss of the cottou. California Insurance 
Co. v. Union Compress Co., 387.

INTEREST.
Where a dividend was declared by the receiver in October, 1887, the plain-

tiff is entitled to interest on the amount of his dividend from the 
time it was declared. Armstrong v. American Exchange Bank, 433.

See Juri sdic ti on , A, 9; 
Mortgage , (7), (8).

INTERNAL REVENUE.
1. Statutes to prevent frauds upon the revenue, although they impose pen 

alties or forfeitures, are not to be construed, like penal laws generally, 
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strictly in favor of the defendant; but they are to be fairly and rea-
sonably construed, so as to carry out the intention of the legislature. 
United States v. Stowell, 1.

2. The forfeiture imposed by the act of February 8, 1875, c. 36, § 16, for 
carrying on the business of a distiller without having given bond, or 
with intent to defraud the United States of the tax on the spirits dis-
tilled, includes all personal property owned, by other persons, know-
ingly and voluntarily permitted by them to remain on any part of the 
premises, and actually used, either in the unlawful business, or in any 
other business openly carried on there; but in the lot of land on which 
the distillery is situated, only the right, title and interest of the distil-
ler, and of persons who have consented to the carrying on of the busi-
ness of a distiller thereon, is forfeited. And there is a like forfeiture 
of personal property under Rev. Stat. § 3258, for setting up an unregis-
tered still; and of personal property and interests in real estate under 
§ 3305, for omitting to keep books as required by law. Ib.

3. The forfeiture imposed by the act of February 8, 1875, c. 36, § 16, and 
by Rev. Stat. §§ 3258, 3305, takes effect from the time of the commis-
sion of the offence, both as to the right, title and interest in the land, 
and as to personal property then upon the land. lb.

4. When the owner of land, upon which an illicit distillery has been set 
up and carried on with his consent, has previously made a mortgage 
thereof to one who does not permit or connive at the illicit distilling, 
and the mortgagor, upon a subsequent breach of condition of the 
mortgage, makes a quitclaim deed to the mortgagee, the forfeiture of 
the land, as well as of trade fixtures annexed to it for a lawful pur-
pose before the setting up of the still, is of the equity of redemption 
only. Ib.

JUDGMENT.
A decree in equity, cancelling bonds of one railroad corporation and a 

mortgage by a second railroad corporation of its property to secure 
their payment, upon a bill filed by the latter against the former and 
the trustee under the mortgage, binds all the bondholders, unless ob-
tained by fraud. And a bill afterwards filed by bondholders not per-
sonally made parties to that suit against those two corporations and a 
third railroad corporation alleged to claim a right in the property, by 
purchase or otherwise, prior to the lien of the bondholders, charging 
fraud and collusion in obtaining that decree, cannot be maintained 
without proof of the charges, if the second and third corporations, by 
pleas and answers under oath, fully and explicitly deny them, and 
aver that the third corporation had since purchased the property in 
good faith and without knowledge or notice of any fraud or irregular-
ity in obtaining the decree. Beals n . Illinois, Missouri if Texas Rail-
road Co., 290.

See Evide nce , 1;
Publ ic  Land .
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JURISDICTION.
A. Juris dict ion  of  th e Supr eme  Court .

1. This court has no jurisdiction to review a judgment of the highest 
court of a State, unless a Federal question has been, either in express 
terms or by necessary effect, decided by that court against the plaintiff 
in error. San Francisco v. Itsell, 65.

2. The record from the trial court must be taken in this court as it was 
presented to the appellate court below, and an objection to it, not 
made there, will not be considered here. Keyser v. Hitz, 138.

3. TJie decision of a state court that a judge of a Federal Court acted judi-
cially in disbarring an attorney of the court involves no Federal ques-
tion. Manning v. French, 186.

4. A petition for a writ of error forms no part of the record upon which 
action is taken here. lb.

5. The verdict was for $5000, and the judgment was for that amount, and 
$306 interest for the time between verdict and judgment, and for 
$60.25 costs; Held, that the matter in dispute exceeded the sum or 
value of $5000, exclusive of costs, within the act of February 16,1875, 
c. 77, § 3, 18 Stat. 316, even though, without the interest included in 
the judgment, the amount, exclusive of costs, would not be over $5000. 
Quebec Steamship Co. v. Merchant, 375.

6. Where the Supreme Court of a State decides against the plaintiff in 
errdfr on an independent ground, not involving a Federal question, and 
broad enough to maintain the judgment, the writ of error will be dis-
missed by this court without considering the Federal question. Hop-
kins v. McLure, 380.

7. In this case, the Supreme Court of the State held that the law was not 
changed by an isolated decision made by it, because such decision was 
an erroneous declaration of what was the law; and on that view this 
court held that no Federal question was presented by the record, and 
the writ of error was dismissed, lb.

8. No judgment or decree of the highest court of a Territory can be re-
viewed in this court in matter of fact, but only in matter of law. 
StMrr v. Beck, 541.

9. Upon appeal from a judgment of the Supreme Court of the District of 
Columbia in general term, affirming a judgment in special term, dis-1 
missing a bill in equity founded upon a contract bearing interest, the 
sum in dispute at the time of the judgment in general term, including 
interest to that time, is the test of the appellate jurisdiction of this 
court. Keller v. Ashford, 610.

10. The refusal of a Circuit Court to grant a rehearing is- not subject to 
review here. Boesch v. Graff, 694.

11. To a master’s report upon the damages to be awarded in an equity 
suit for the infringement of letters patent the bill of exceptions raised 
the points: (1), that the infringement was not wilful; (2), that the 
reduction in price of the article manufactured by the plaintiff was not 
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solely due to the infringement; Held, that this was sufficient to bring 
before the court the whole subject of the computation of damages, lb. 
See Clai ms  aga ins t  th e Unite d Consul , 5;

Stat es , (1); Equi ty , 3;
Const it uti onal  Law , A, 3; Rec eive r , 3.

B. Jurisdict ion  of  Circ uit  Courts  of  the  Unit ed  Stat es .
1. Under the act of March 3, 1887, 24 Stat. 552, c. 373, as amended by the 

act of August 13, 1888, 25 Stat. 433, c. 866, a Circuit Court of the 
United States has not jurisdiction on the ground of diverse citizen-
ship, if there are two plaintiffs to the action, who are citizens of and 
residents in different States, and the defendant is a citizen of and 
resident in a third State, and the action is brought in the State in 
which one of the plaintiffs resides. Smith v. Lyon, 315.

2. Under the act of March 3, 1875, c. 137, the restriction of the original 
jurisdiction of the Circuit Court of the United States in suits by an 
assignee whose assignor could not have sued in that court does not 
apply to a suit removed from a state court. Delaware Co. Commission^ 
ers v. Diebold Safe Lock Co., 473.

3. It is no objection to the exercise of jurisdiction by a Circuit Court of 
the United States ovei- a suit brought by an assignee of a contract, 
that the assignor,is a citizen of the same State as the defendant, if the 
assignor was not a party to the suit at the time of its removal from 
the state court, and, being since made a party, disclaims all interest in 
the suit, and no further proceedings are had against him, and the 
complaint alleges that the defendant consented to the assignment, lb.

4. A Circuit Court can make no decree in a suit in the absence of a party 
whose rights must necessarily be affected thereby. Gregory v. Stetson, 
579.

See Cons ti tu ti ona l  Law , A, 9; 
Equity , 10.

C. Juris dict ion  of  Stat e Court s .
See Bankrupt .

LIEN.
A liquidated claim against a railroad company, not converted into judg-

ment, which another railroad company, purchasing its road and prop-
erty, agrees with the selling company to assume and pay as part of the 
consideration, does not thereby become a lien upon the property so as 
to take priority over the lien of a mortgage made by the purchasing 
company to secure an issue of bonds. Fogg v. Blair, 534.

LIMITATION, STATUTES OF.
When, after default by a municipal corporation in the payment of interest 

upon its bonds the legislature provides for the creation of a special
vol . cxxxin—47 
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fund by the debtor, out of which the creditor is to be paid, the debtor 
cannot set up the statute of limitations to an action on the bonds and 
coupons, without showing that the fund has been provided. Lincoln 
County v. Luning, 529.

See Mort gag e , (9).

LOCAL LAW.

California. See Will , 2.
District of Columbia. See Mort gage , (6).
Illinois. See Equi ty  Ple ading , 4.
Kansas. See Muni cip al  Corp orat ion , 2, 4, 5, 6.
Louisiana. See Insol ve ncy .
Massachusetts. See Will , 2.
New York. See Tax  and  Taxati on . .
Utah. See Publ ic  Land , 5 ;

Wil l .
Virginia. See Ass ignme nt  for  the  Bene fit

. of  Credi tors , 1, 8.

MARRIED WOMEN.
See Nati ona l  Bank , 6, 7.

MASTER AND SERVANT.
1. In this case, which was an action against a railroad company, by one 

of its employés, to recover damages for a personal injury, it was Held, 
that it was proper for the Circuit Court to direct the jury to find a 
verdict for the defendant. Coyne v. Union Pacific Railroad Co., 370.

2. The plaintiff was a laborer or construction hand, under a construction 
boss or foreman of the defendant. He was injured by the fall of a 
steel rail, which he and other laborers were trying to load from the 
ground upon a flat car, and which struck the side of the car and fell 
back. The negligence alleged was, that the foreman moved out the 
construction train to which the flat car belonged, in the face of an 
approaching regular freight train, to avoid which the laborers were 
hurrying to load the rails ; and that he failed to give the customary 
word of command to lift the rail in concert, but, with the approaching 
freight train in sight, and with oaths and imprecations, ordered the 
men to get the rail on in any way they could, and they lifted it with-
out concert; Held, that whatever negligence there was, was that of 
either the plaintiff himself or of his fellow-servants who with him had 
hold of the rail. Lb.

3. The stewardess of a steam-vessel belonging to a corporation sued it to 
recover damages for personal injuries sustained by her. She came 
out of the cabin, which was on deck, to throw the contents of a pail 
over the side of the vessel, at a gangway facing the door of the cabin, 
and leaned over a railing at the gangway, composed of four horizon-
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tai rods, which gave way, because not properly secured, and she fell 
into the water, probably striking the side of a boat. The rods were 
movable, to make a gangway, and had been recently opened to take 
off some baggage of passengers, and not properly replaced. The por-
ter and the carpenter had attempted to replace them, but left the 
work, knowing that it was unfinished. The persons composing the 
ship’s company were divided into three classes of servants, called three 
departments—the deck department, containing the first and second 
officers, the purser, the carpenter and the sailors; the engineer’s de-
partment, containing the engineers, the firemen and the coal-passers; 
and the steward’s department, containing the steward, the waiters, 
the cooks, the porter and the stewardess. Every one on board, in-
cluding the plaintiff, had signed the shipping articles, and she had 
participated in salvage given to the vessel. The master was in 
command of the whole vessel; Held, that the porter and the car-
penter were fellow-servants with the plaintiff, and that the corpora-
tion was not liable to her for any damages. Quebec Steamship Co. 
v. Merchant, 375.

4. The Circuit Court left it to the jury to determine, if they found 
there was negligence, whether the injury was occasioned by the care-
less act of a servant not employed in the same department with the 
plaintiff; Held, error, and that the court ought to have directed the 
jury, as requested, to find for the defendant, on the ground that the 
negligence was that of a fellow-servant, either the porter or the car-
penter. lb.

MORTGAGE.

S. gave two deeds of trust of a lot of land in the District of Columbia to 
secure loans made by P. Afterwards he gave a deed of trust of the 
same lot to secure a loan made by C., that deed covering also a lot in 
the rear of the first lot, and fronting on a side street. At the time all 
the deeds were given, there was a dwelling-house on the premises, the 
main part of which was on the first lot, but some of which was on 
the rear lot. P., on an allegation that B., a trustee in each of the first 
two deeds, had refused to sell the property covered .by them, filed a 
bill asking the appointment of a trustee in place of those appointed by 
the first two deeds. The suit resulted in a decree appointing a new 
trustee in place of B., “in the deed of trust,” but not identifying 
which one. The new trustee and the remaining old one then sold the 
land at auction to P., under the first trust deed. S. then filed a bill ta 
set aside the sale, and P. filed a cross bill to confirm it. The bill was 
dismissed. P. then filed this bill against S. and C., and all necessary 
parties, to have a trustee appointed to sell the land covered by the 
three trust deeds, and the improvements on it, to have a receiver of 
the rents appointed, and to have the rents and the proceeds of sale 
applied first to pay P. A receiver was appointed, and a decree made 
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for the sale of the entire property, as a whole, by trustees whom the 
decree appointed, and for the ascertainment by the trustees of the 
relative values of the land covered by the first two trust deeds 
and the improvements thereon, and of the rear piece of land and the 
improvements thereon, and for the payment to P. of the net proceeds 
of sale representing the value of the land and improvements covered 
by the first two trust deeds, less the expenses chargeable thereto, and 
of the residue to C., and, out of the rents, to P., what he had paid for 
taxes and insurance premiums, and for a personal decree against S., in 
favor of P., for any deficiency in the proceeds of sale to pay the claims 
of P.; Held, (1) It was the intention of both S. and P. that the first 
two deeds of trust should include the rear land as well as the front 
lot; (2) The decree in the first suit by P. was so uncertain as to be 
practically void, and there was no effective appointment of a trustee 
and no effective sale to P.; (3) P. was not estopped by that sale from 
having the property sold again; (4) P. was not required, as a condi-
tion of the sale of the rear lot, to pay the whole of the debt due to C.; 
and the case was a proper one for selling the property as an entirety; 
(5) It was, also, a proper one for the appointment of a receiver of the 
rents, and those rents in the hands of the receiver, after paying 
charges, ought to go to make up any deficiency in the proceeds of sale 
to satisfy the corpus of all the secured debts, and ought to be first 
applied to pay any balance due to P.; (6) Under § 808 of the Revised 

. Statutes relating to the District of Columbia a decree in personam for 
a deficiency is a necessary incident of a foreclosure suit in equity; (7) 
As the notes secured by the deeds of trust bore interest at the rate of 
nine per cent per annum, until paid, it was proper to allow that rate 
of interest on the principal until paid, and not to limit the rate to six 
per cent after decree, because the contracts were not merged in the 
decree; (8) The rate of interest on the decree for deficiency is 
properly six per cent, under §§ 713 and 829 of said Revised Statutes. 
(9) The statute of limitation not having been pleaded as to any part 
of the principal or interest, the defendant cannot avail himself of it. 
Shepherd v. Pepper, 626.

See Bankrupt ; Equit y , 1, 4, 5;
Cont rac t ; Int er nal  Reve nue , 4;
Deed , 3; Lien .

MUNICIPAL CORPORATION.
l.< Full control over the matter of the organization of new counties in the 

State of Kansas is, by its constitution, article 9, § 1, given to the 
legislature of the State, which has power, not only to organize a 
county in any manner it sees fit, but also to validate by recognition 
any organization already existing, no matter how fraudulent the pro- 

; ceedings therefor were. Comanche County v. Lewis, 198.
2? When both the executive and legislative departments of the State have
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given notice to the world that a county within the territorial limits of 
the State of Kansas has been duly organized, and exists, with full 
power of contracting, it is not open to the county to dispute those 
facts in an action brought against it by a holder of its bonds, who 
bought them in good faith in open market, lb.

3. The debts of a county, contracted during a valid organization, remain 
the obligations of the county, although, for a time, the organization 
be abandoned, and there are no officers to be reached by the process of 
the court, lb.

4. A recital in the bond of a municipal corporation in Kansas that it was 
issued in accordance with authority conferred by the act of March 2, 
1872, Kansas Laws of 1872, 110, c. 68, and in accordance with a vote 
of a majority of the qualified voters, is sufficient to validate the bonds 
in the hands of a bona fide holder; and the certificate of the auditor 
of the State thereon that the bond was regularly issued, that the sig-
natures were genuine, and that the bond had been duly registered, is 
conclusive upon the municipality, lb. i \ .

5. A recital on a bond issued by a county in Kansas for the purpose of 
building a bridge, need not, necessarily refer to the particular bridge 
for the construction of which it was issued, lb.

6. In Kansas a county has power to borrow money for the erection of 
county buildings, and to issue its bonds therefor, lb.

7. The organization of townships and the number, character, and duties 
of their various officers are matters of legislative control. Bernards 
Township n . Morrison, 523.

8. Officers duly appointed under statute authority represent a municipality 
as fully as officers elected, lb.

9. When the legislature has declared how an officer is to be selected, and 
the officer is selected in accordance with that declaration, his acts, 
within the scope of the powers given him by the legislature, bind the 
municipality. Tb.

See Case s Aff irm e d , 2, 3; Equity , 7;
Cont rac t , 1; Limi ta ti on , Stat ute s of .

NATIONAL BANK.
1. A national bank went into voluntary liquidation in September, 1873. 

Before that it had become liable to a state bank, as guarantor on sun-
dry notes, made by a third person, and which were discounted for it 
by the state bank. In August, 1874, transactions took place between 
the maker of the notes and the state bank, and the person who acted 
as the president of the national bank, whereby the maker was released 
from further liability on the notes, but such acting president attempted 
to continue, by agreement, the liability of the national bank as guar-
antor. In a suit begun in October, 1876, a judgment on the guaranty 
was obtained in May, 1880, by the state bank against the national 
bank. In a suit brought by a creditor against the national bank and 
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its stockholders to enforce their statutory liability for its debts, the 
court on an application made in June, 1887, enquired into the liability 
of the stockholders to have the claim of the state bank enforced as 
against them, in view of the transactions of August, 1874, and dis-
allowed that claim; Held, (1) It was proper to reexamine the claim; 
(2) The judgment against the bank was not binding on the stock-
holders in the sense that it could not be reexamined; (8) The guar-
anty of the bank was released as to the stockholders by the release 
of the maker of the notes; (4) The rights of the stockholders could 
not be affected by the acts of the president done after the bank had 
gone into liquidation. Schrader v. Manufacturers’ Bank, 67.

2. After the passage of the act of June 30,1876,19 Stat. 63, savings banks 
organized in the District of Columbia under an act of Congress, and 
having a capital stock paid up in whole or in part, were entitled to 
become national banking associations in the mode prescribed by Kev. 
Stat. § 5154. Keyser v. Hitz, 138.

3. A certificate signed by the Deputy Comptroller of the Currency as 
“Acting Comptroller of the Currency,” is a sufficient certificate by 
the Comptroller of the Currency within the requirements of Kev. Stat. 
§ 5154. Ib.

4. A transfer of stock in a bank to a person without his or her knowledge 
or consent, does not of itself impose upon the transferee the liability 
attached by law to the position of-a shareholder in the association ; 
but if, after the transfer, the transferee approves or acquiesces in it, 
or in any way ratifies it,, (as, for instance, by joining in an application 
to convert the bank into a national bank,) or accepts any benefit aris-
ing from the ownership of such stock, he or she becomes liable to be 
treated as a shareholder, with such responsibility as the law imposes 
in such case; and this liability is the same whether new certificates 
have or have not been issued to the transferee after the transfer. Ib.

5. The endorsement, by the payee, of a check which appears on its face 
to be drawn by the cashier of a bank in payment of a dividend due 
the payee as a stockholder, estops him from denying knowledge of its 
contents or ownership of the shares. Ib.

6. A married woman in the District of Columbia may become a holder of 
stock in a national banking association, and assume all the liabilities 
of such a shareholder, although the consideration may have proceeded 
wholly from the husband. Ib.

7. The coverture of a married woman, who is a shareholder in a national 
bank, does not prevent the receiver of the bank from recovering judg-
ment against her for the amount of an assessment levied upon the 
shareholders equally and ratably under the statute; but no opinion is 
expressed as to what property may be reached in the enforcement of 
such judgment. Ib.

8. When the previous proceedings looking to an increase in the capital 
' stock of a national bank have been regular and all that are requisite, 
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and a stockholder subscribes to his proportionate part of the increase 
and pays his subscription, the law does not attach to the subscription 
a condition that it is to be void if the whole increase authorized be 
not subscribed; although there may be cases in which equity would 
interfere to protect him in case of a material deficiency. Aspinwall v. 
Butler, 595.

9. The provision in Rev. Stat. § 5142, that no increase of capital in a 
national bank shall be valid until the whole amount of the increase 
shall be paid in, and the Comptroller of the Currency notified and his 
consent obtained, was intended to secure the actual cash payment of 
the subscriptions made, and to prevent watering of stock; but not to 
invalidate- bona fide subscriptions actually made and paid. Ib.

10. The Comptroller of the Currency has power by law to assent to an 
increase in the capital stock of a national bank less than that orig-
inally voted by the directors, but equal to the amount actually sub-
scribed and paid for by the shareholders under that vote. Ib.

See Assignm ent  for  th e Ben efi t  of  Credit ors , 4, 5, 7.

NEGLIGENCE.
See Mast er  and  Ser vant .

PARTNERSHIP.
See Assignm ent  for  th e  Ben ef it  of  Credit ors , 2, 7.

PARTY.
See Equity , 8, 9,' 10.

PATENT FOR INVENTION.
1. The claim in letters patent No. 59,375, granted to Alexander. F. Evbry 

and Alonzo Heston, November 6,1866, for an “ improvement in boots 
and shoes ” was for a manufactured article, and not for the mode of 
producing it; and, as it was merely a carrying forward of the original 
idea of the earlier patents on the same subject — simply a change in 
form and arrangement of the constitutent parts of the shoe, or an 
improvement in degree only— it was not a patentable invention. 
Burt v. Evory, 349. ,

2. Not every improvement in an article is patentable, but the improve-
ment must be the product of an original conception; and if it is a 
mere carrying forward, or more extended application of an original 
idea, an improvement in degree only, it is not an invention. Ib.

3. The combination of old devices into a new article, without producing 
any new mode of operation, is not invention. Ib.

4. The claim of letters patent No. 190,152, granted May 1, 1877, to 
Alexander C. Martin, for- an “improvement in furniture casters,” 
namely, “ The floor-wheels EE, the anti-friction pivot wheel F, the 
housing B, the elliptical housing opening, or its mechanical equivalent, 
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and the rocker-formed collar bearing, or its mechanical equivalent, all 
combined so as to allow the floor-wheel axis to oscillate horizontally, 
substantially as and for the purpose specified,” being a claim selected 
by the patentee in obedience to the requirements of the Patent Office, 
after an extended construction of it had been rejected, and being a 
combination of specified elements, must be limited to a combination 
of all such elements. Phoenix Caster Co. v. Spiegel, 360.

5. In view of the state of the art, the words in the claim, “ the rocker- 
formed collar bearing, or its mechanical equivalent,” must be restricted 
to such a bearing resting on a collar beneath the floor-wheel housing, 
as is shown in the Martin patent; and the claim doès not cover a 
caster which does not have the collar of that patent,-or its rocker- 
formed collar bearing or an equivalent therefor, lb.

6. S., by an assignment absolute in form and for an expressed sum and 
“ other valuable considerations,” assigned to G. an interest in letters 
patent. G., by a writing executed the following day, made a further 
agreement with S. as to the times, and modes, and amounts of pay-
ments, and further agreed that if he should fail to carry out his said 
agreements, the title was to revert to S. Held, that the transfer was 
absolute, subject to be defeated by failure to perform the condition 
subsequent. Boesch v. Gräff, 694.

7. When an invention patented in a foreign country is also patented in 
the United States, articles containing it cannot be imported into the 
United States from the foreign country and sold here without the 
license or consent of thé owner of the United States patent, although 
purchased in the foreign country from a person authorized to sell them. 
lb.

8. When a plaintiff in a suit for the infringement of letters patent seeks 
’ to recover because he has been compelled to lower his price in order 
to compete with the infringing defendant, he must either show that 
the reduction was due solely to the defendant’s acts, or to what extent it 
was due to them, and must furnish data by which actual damages may 
be calculated, lb.

PLEDGE.

R. loaned to a railroad company $100,000 upon its notes, and received from 
it 1250 shares of paid-up stock as a bonus, and 200 mortgage bonds of 
the company, and the practical control of the board of directors of the 
corporation. After this he demanded of this board 100 more bonds, 
as further collateral, and they agreed to it. Subsequently he proposed 
to the board that he would make further advances if they would put 
300 more bonds in his hands as collateral, and they assented to this 
proposal ; but he never made such further advances. These 400 bonds, 
together with other bonds and property of the company, then came 
into his hands at a time when he was acting as and claiming to be the 
treasurer of the company. After the insolvency of the company took 
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place, R. claimed to hold these 400 bonds individually, as collateral for 
his debt; Held, that as between him and the other creditors of the 
company, he could not, under the circumstances, hold them as col-
lateral for his debt. Richardson’s Executor n . Green, 30.

POLYGAMY.
See Const itut ional  Law , A, 4; 

Crim inal  Law .

PRACTICE.
See Costs .

PRO CONFESSO.
See Equity , 2, 3, 5.

PUBLIC LAND.
1. When a decree in equity in a suit relating to public land gives the 

boundaries of the tract, the claim to which is confirmed, with pre-
cision, and has become final by stipulation of the United States and the 
withdrawal of their appeal therefrom, it is conclusive, not only on the 
question of title, but also as to the boundaries which it specifies. 
United States v. Hancock, 193.

2. Proof that a surveyor of public land, who in the course of his official 
duty surveyed a tract which had been confirmed under a Mexican land-
grant, accepted from the grantee some years after the survey a deed 
of a portion, of the tract, which he subsequently sold for SI500, though 
it may be the subject of criticism, is not the “ clear, convincing and 
unambiguous ” proof of fraud which is required to set aside a patent 
of public land. lb.

3. Doubts respecting the correctness of a survey of public land, which 
was made in good faith and passed unchallenged for fifteen years, 
should be resolved in favor of the title as patented. lb.

4. There is an implied license, growing out of the custom of nearly one 
hundred years, that the public lands of the United States, especially 
those in which the native grasses are adapted to the growth and fat-
tening of domestic animals, shall be free to the people who seek to use 
them where they are left open and unenclosed, and no act of the gov-
ernment forbids their use. Buford n . Houtz, 320.

5. During the progress of the settlement of the newer parts of the country 
the rule that the owner of domestic animals should keep them confined 
within his own grounds, and should be liable for their trespasses upon 
unenclosed land of his neighbor, has nowhere prevailed; but, on the 
contrary, his right to permit them, when not dangerous, to run at 
large without responsibility for their getting upon such land of his 
neighbor, has been universally conceded, and is a part of the statute 
law of Utah. Comp. Laws, § 2234. lb.
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6. Where Congress has prescribed conditions upon which portions of the 
public domain may be alienated, and has provided that upon the per-
formance of the conditions a patent shall issue to the donee or pur-
chaser, and all such conditions have been complied with, and the tract 
to be alienated is distinctly defined, and nothing remains but to 
issue the patent, then the donee or purchaser is to be treated as the 
beneficial owner of the land, holding it as his own property, subject 
to state and local taxation; but when an official executive act, pre-
scribed by law, remains to be done before the tract can be distinctly 
defined, and before a patent can issue, the legal and equitable titles 
remain in the United States, and the land is not subject to local taxa-
tion. Wisconsin Central Railroad Co. v. Price, 496.

7. The act of the Secretary of the Interior in approving the selection of 
indemnity lands by a railroad land-grant company, to supply deficien-
cies in selections within the place limits, is judicial, and until it is 
done the company has no equitable right in the selected tracts; and 
this rule is not affected by the fact that such a refusal was given under 
a mistake of law, and was subsequently withdrawn, and an assent 
given, lb.

8. The filing of a homestead entry of a tract across which a stream of 
water runs in its natural channel with no right or claim of right to 
divert it therefrom, confers the right to have the stream continue to 
nm in that channel, without diversion ; which right, when completed 
by full compliance with the requirements of the statutes on the part of 
the settler and the issue of a patent, relates back to the date of the 
filing and cuts off intervening adverse claims to the water. Sturr v. 
Beck, 541.

9. The legislation of Congress upon this subject reviewed. Ib.
10. Swamp lands located on a military land warrant prior to the passage 

of the swamp-land act of September 28, 1850, but patented to the 
locator subsequently to the passage of that act, were not included in 
the lands granted by it to the several States. Culver v. Uthe, 655.

11. Section 891 of the Revised Statutes authorizes certified copies of 
records of the land office at Washington, concerning the location of 
land warrants to be introduced in evidence. Ib.

12. The delivery of his warrant by the holder of a land warrant to the 
proper officers of the government, with directions that it be located on 
a designated tract of public land, constituted a sale of that tract 
within the meaning of the act of September 28, 1850, 9 Stat. 519, 
c. 84, granting the swamp lands to the States. Ib.

See Be t t e rm e nt s , 1.

RAILROAD.
See Corpora ti on , 1; Judgme nt  ;

Equit y , 1, 4, 5; Mas te r  and  Serva nt , 1, 2; 
Insu ran ce ; Ple dge .
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REBELLION.
See Confis cat ion .

RECEIVER.
1. An allowance of counsel fees on behalf of a receiver is made to the re-

ceiver, and not to the counsel. Stuart v. Boulware, 78.
2. A receiver is an officer of the court, entitled to apply to the court for 

instruction and advice, and permitted to retain counsel, whose fees 
are within the just allowances that may be made by the court. Ib.

3. Allowances to a receiver for counsel are largely discretionary, and the 
action of the court below in this respect is treated by an appellate 
court as presumably correct. Ib.

See Mort gage , (5).

REMOVAL OF CAUSES.
A claim against a county, heard before the county commissioners, and on 

appeal from their decision by the circuit court of the county, under 
the statutes of Indiana, may be removed, at any time before trial in 
that court, into the Circuit Court of the United States, under Rev. 
Stat. § 639, cl. 3. Delaware Co. Commissioners v. Diebold Safe If Lock 
Co., 473.

RIPARIAN RIGHTS.
See Publ ic  Land , 8.

RULES.
See Equi ty  Ple ading , 2.

RUNNING WATER.
See Publ ic  Land , 8.

SALARY.
An envoy extraordinary and minister plenipotentiary of the United States 

to Turkey was never appointed before July 13, 1882. On that day, 
the claimant, being minister resident and consul general of the United 
States to Turkey, at a salary of $7500 a year, was appointed to the 
higher grade. By each of the diplomatic appropriation bills of 1882, 
1883 and 1884, $7500 was appropriated for the salary of an envoy 
extraordinary and minister plenipotentiary to Turkey. The claimant, 
having been paid the $7500 salary for each of those years, sued in the 
Court of Claims to recover the difference between that amount and an 
annual salary of $10,000, claiming the latter under § 1675 of the 
Revised Statutes, as amended by the act of March 3, 1875, c. 153, 18 
Stat. 483 ; Held, that as, under the amendment of 1875, the salary was 
to be $10,000, “ unless where a different compensation is prescribed by 
law,” and the office did not exist before July 1, 1882, and the first pro-
vision made by Congress for a salary for it was made by the act of
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July 1, 1882, and was for. $7500, and the same provision was continued 
while the claimant thereafter held the office, and he was paid the 
$7500, he had no further claim. Wallace v. United States, 180.

SERVICE OF PROCESS.
See Equi ty , 7.

STATE.
See Equit y ,- 8, 9.

STATUTE.
See Tabl ^ of  Stat ute s ci ted  in  Opinions .

A. Constr ucti on  of  Statut es .
1. A provision in an act of a state legislature that the courts of the State 

shall be bound to take judicial notice of it after its passage and publi-
cation, is binding upon the courts of the State, and also in proceedings 
in the federal courts in the same State. Case v. Kelly, 21.

2. The construction of a state statute by the highest court of the State is 
accepted as conclusive in this court. Louisville, New Orleans ^c. Rail-
way v. Mississippi, 587.

3. This court accepts the construction given to a state statute against 
fraudulent conveyances by the highest court of the State as controlling. 
Peters n . Bain, 670.

See Const itut ional . Law , A, 5;
Int ern al  Revenue , 1.

B. Sta tu te s of  th e Unit ed  Stat es .
See Army  of . th e Unit ed  Stat es  ; Distr ict  Att orn ey  ; 

Att orn ey  Gen er al  ; Int e rna l  Reve nue , 2, 3;
Cl aims  aga ins t  th e Unite d Juris dict ion , A, 5; B, 1, 2;

Stat es  ; Mort gag e , (6), (8) ;
Conf isc ati on  ; Nat ion al  Bank , 2, 3, 9;
Const itut ional  Law , A, 4; Publ ic  Land , 10,11, 12;
Cons ul , 1; Remo val  of  Causes  ;
Cri min al  Law , 4; Sal ary .

C. Stat ute s of  Stat es  and  Terr ito rie s .
California. See Will , 2.
Idaho. See Const it uti onal  Law , A, 4;

Crim inal  Law , 3.
Illinois. See Bill  of  Exch ang e and  Prom issor y  Not e , 5;

Cert ifi cate  of  Depos it , 3.
Indiana. See Contract , 13.
Kansas. See Municip al  Corporat ion , 1, 2, 4.
Massachusetts. See Will , 2.
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Mississippi. See Const it uti onal  Law , A, 10.
New York. • See Tax  and  Taxat ion , 1.
Utah. See Publ ic  Land , 5;

Will , 1, 2.

SUNDAY.
See Army  of  th e Unit ed  Stat es , 2.

TAX AND TAXATION.
1. P. was a resident in the city of New York and a stockholder in a 

national bank situated there. In 1881 his shares in the bank were 
assessed at a valuation of $247,635. This valuation was entered by 
the tax commissioners in the annual Record of Valuations for 1881, a 
book which was kept open for public inspection from the second Mon-
day of January, 1881, to May 1, 1881, and a public advertisement 
thereof was made. Before April, 1881, P. appeared before the com-
missioners and claimed a reduction, and they reduced the valuation to 
$190,635. On May 1st the assessment rolls were prepared from that 
record, with the valuation of P.’s shares at the latter sum, and he was 
assessed at that valuation. The tax rolls were completed on this 
basis, and notice was given that they would be open for inspection. 
P.’s tax, upon the reduced valuation, was $4994.63. The tax rolls 
were confirmed, and due notice was given to all taxpayers that the 
taxes were due and payable. P. paid $1310 of this tax, but declined 
to pay the further sum of $3684.63. The collector of taxes thereupon 
proceeded against him in the Court of Common Pleas for the city and 
county of New York, under c. 230 of the laws of New York of 1843, 
for the enforcement of the payment of the sum remaining due. He 
appeared and answered, and judgment was given against him, which 
judgment was affirmed by the Court of Appeals, and the case was re-
manded to the Court of Common Pleas. A writ of error was sued out 
from this court to review that judgment; Held, (1) That this court 
was bound by the decision of the Court of Appeals as to P.’s failure 
to comply with the state statute in relation to the method of proced-
ure, form of assessment, etc.; (2) That the assessment was not made 
in contravention of the Constitution or laws of the United States, and 

. was, therefore, not void for that reason; (3) That the mode provided 
by the statute of New York for the collection of the tax was “due 
process of law,” and did not deprive P. of the equal protection of the 
laws; but that it was a purely executive process to collect the tax after 
the liability of the party was finally fixed. Palmer v. McMahon, 660.

2. When a law provides a mode for confirming or contesting an assessment 
for taxation, with appropriate notice to the person charged, the assess-
ment cannot be said to deprive the owner of his property without due 
process of law. Ib.

3. Assessors should give all persons taxed an opportunity to be heard; but 



750 INDEX.

it is sufficient if the law provides for a board of revision, authorized to 
hear complaints respecting the justice of the assessment, and prescribes 
the time during which, and the place where such complaints may be 
made. Ib.

See Cons tit uti ona l  Law , A, 7 ;
Equit y  Ple ading , 4;
Publ ic  Land , 6.

TRADE-MARK.
The trade-mark for tea (No. 9952) registered in the Patent Office by Ingrar 

ham, Corbin & May, December 27, 1881, was for the combination of 
the figure of a diamond and the words “ The Tycoon Tea ” enclosed 
in it ; and its registration conferred no exclusive right to the use of 
the word “ Tycoon ” considered by itself. Corbin v. Gould, 308.

TREASURY DEPARTMENT.
See Auditor  in  Tre asu ry  Dep art me nt ; 

Comp tr oll er  in  Tre asu ry  Dep art me nt .

TREATY.
1. The treaty power of the United States extends to the protection to be 

afforded to citizens of a foreign country owning property in this coun-
try and to the manner in which that property may be transferred, 
devised or inherited. Geofroy n . Riggs, 258.

2. Article 7 of the Convention with France of September 30, 1800, con-
strued. lb.

3. Article 7 of the Consular Convention with France of February 23,1853, 
construed. Ib.

TRESPASS.
See Publ ic  Land , 5.

TRUSTEE.
Under the circumstances of this case the trustee is entitled to receive the 

value of the improvements made by him in good faith upon the real 
estate in controversy before being required to convey it. Case v. Kelly, 
21.

ULTRA VIRES.
See Corpor at ion , 2.

WARRANTY.
See Dee d , 1.

WILL.
1. Under the statute of Utah, enacting that when a testator omits to pro-

vide in his will for any of his children or the issue of any deceased 
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child, such child or issue of a child shall have the same share in the 
estate it would have had had the testator died intestate, “unless it 
shall appear that such omission was intentional,” the intention of the 
testator is not necessarily to be gathered from the will alone, but 
extrinsic evidence is admissible to prove it. Coulam v. Doull, 216.

2. A statute of Massachusetts, touching wills in which the testator fails 
to make provision for a child or children or issue of a deceased child 
in being when the will was made, was substantially followed by thè 
legislature of California ; and, as enacted in California, was followed 
in Utah. In Massachusetts it received a construction by the Supreme 
Judicial Court of the State which the Supreme Court of California 
declined to follow. In a case arising under the statute of Utah ; Held, 
that the court was at liberty to adopt the construction which was in 
accordance with its own judgment, and that it was not obliged to 
follow the construction given to it by the Supreme Court of Cal-
ifornia. Ib.
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