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Counsel for Parties.

It is averred in this bill of revivor that the decree has not 
been complied with by the defendant, Hill; that she has not 
delivered up the instrument to be cancelled; and that she is 
using it in other ways to the prejudice of Sharon’s estate and 
that of his devisees. Somebody capable of putting the decree 
into effect in those particulars is essential to its utility and to 
its execution.

We have not been able to find any precedent exactly repre-
senting the case before us. The ingenuity of counsel has been 
unable to supply us with any; but we think the decree of the 
court below, reviving the suit in the name of Frederick W. 
Sharon, is so clearly right that we feel bound to affirm that 
decree on this motion.

Me . Just ice  Field  took no part in the decision of this case.
Motion to dismiss denied.
Motion to affirm granted.

UNITED STATES v. HALL.

dCEETIFICATE OF DIVISION IN OPINION FEOM THE DISTEICT OF
CALIFOENIA.
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The statutes of the United States confer upon notaries public no general 
authority to administer oaths.

No statute of the United States authorizes notaries public to administer an 
oath to a-deputy surveyor of the United States in regard to the manner 
in which he fulfilled a contract for surveying public land.

Certificates of division in opinion which present no clear and distinct propo-
sitions of law, but which, on the contrary, split up the case into frag- 
.ments for the purpose of obtaining the opinion of this court before a trial 
•or decision in the court below, are insufficient to invoke its jurisdiction.

The  case is stated in the opinion.

Mr. Solicitor General for plaintiffs in error.

Mr. Walter H. Smith for defendant in error. Mr. Frank 
H. Hurd was with him on the brief.
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Mr. William M. Stewart also filed a brief for defendant in 
error.

Mr . Justice  Miller  delivered the opinion of the court.

This case comes before us on a certificate of division of 
opinion between the judges of the Circuit Court of the United 
States for the District of California.

The record presents an indictment against John D. Hall for 
making a false oath as to his services as deputy surveyor of 
the United States in regard to the manner in which he had 
fulfilled a contract for surveying several townships of land in 
California. The indictment is diffuse and obscure, but it can 
perhaps be sufficiently ascertained from it that the offence 
charged against Hall is the false oath, intended to be used in 
procuring pay for services which the indictment charges were 
never rendered.

It is alleged that the oath set forth in the affidavit was 
made before T. T. Tidball, a notary public, duly appointed, 
commissioned and qualified as such, in and for the county of 
Monterey, California; and one of the questions certified to us, 
on which the judges were divided in opinion, is, whether a 
notary public is authorized to administer oaths and certify 
affidavits of the character and purpose for which that affidavit 
is alleged to have been prepared. *

There was a demurrer to the indictment, in which eighteen 
distinct grounds of demurrer are set out; and upon the hear-
ing of this demurrer the judges certified to this court six 
matters on which they were divided in opinion. They are as 
follows:

“ 1. Do the facts set forth in this indictment constitute an 
offence under section 5418 of the Revised Statutes of the 
United States ?

“2. Do the facts alleged in this indictment constitute an 
offence under section 5438 of the Revised Statutes of the 
United States?

“3. Are the words ‘falsely makes’ in section 5418, Revised 
Statutes, limited to forged instruments or instruments in the 
nature of forged instruments ?
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“ 4. Does the making of a genuine writing or instrument, 
signed by the party making it or purporting to make it with 
his own name, which instrument is false only in its statement 
of facts, for the purpose of defrauding the United States, con-
stitute the ‘ falsely making ’ of a writing or instrument within 
the meaning of section 5418 of the Revised Statutes ?

“ 5. Is it necessary that an instrument 4 falsely made,’ pur-
porting to be an affidavit, and actually, knowingly used for the 
purpose of defrauding the United States, contrary to the 
statute, should be sworn to before a person authorized to 
administer oaths for such purposes in order to constitute an 
offence under section 5418 Revised Statutes?

“ 6. Is a- notary public authorized to administer oaths and 
take and certify affidavits of the character and for the purposes 
for which the affidavit set out in the indictment is alleged to 
have been prepared or used ? ”

Most of these are, by the settled doctrine of this court, in-
sufficient to invoke its jurisdiction. They seem eminently 
liable to the objection that they are designed to split up the 
case before the court into fragments upon which, before a 
trial or decision by that court, it is intended to obtain the opin-
ion of this court. There are none of them, except the last one 
we have mentioned, which present, in the manner that we 
have frequently pointed out, clear and distinct propositions of 
law to which this court can respond. Fire Insurance Associa-
tion v. Wickham, 128 U. S. 426; Dublin Township v. 'Milford 
Savings Institution, 128 U. S. 510. But they require, if they 
should be answered at all, an examination of this very volumi-
nous and loose statement of facts found in the indictment before 
an answer could be made, and even then there is no certainty 
that the answers would turn upon any difficulty existing in the 
minds of the court which framed them for our consideration.

It is apparent, however, that the question we have suggested, 
the last of the series of six, is a distinct and clear proposition 
of law, which may be necessary, and probably is essential, to 
a decision of the demurrer. It can hardly be supposed that a 
defendant indicted for perjury can be held to be guilty, unless 
the oath, in regard to which the perjury is charged, was taken
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before an officer of some kind having due authority to admin-
ister the oath. We proceed, therefore, to inquire whether 
notaries public have authority to administer an oath, such as 
is required by the act of Congress, in the matter in regard to 
which the defendant was sworn. It is a little singular that 
there is no general statute designating any class of persons or 
officers who may in all cases administer the oaths required to 
be taken by the laws of the United States. There are many 
statutes regulating the administration of oaths in particular 
classes of cases, and specifying the person before whom the 
oath shall be made, but the persons are not always the same. 
These oaths can be taken in the cases pointed out by the law 
before the courts, judges of the courts, clerks of the courts, 
notaries public, commissioners of the Circuit Court, and various 
other officers, but in all these instances the class of cases in 
which the oath can be taken before such officer, or any of 
them, is defined. We have been unable to find any statute 
authorizing the oath required to be taken by Hall, in reference 
to the manner in which he had discharged his duties as deputy 
surveyor under the contract which is made part of the indict-
ment, to be administered by a notary public.

In the case of United Stades v. Curtis, 107 U. S. 671, this 
court, after very careful examination of the statutes on the 
subject of the powers of notaries public to administer oaths, 
declared that no such general power existed, and that up to 
the act of February 26, 1881, c. 82, 21 Stat. 352, a notary 
public had no authority under any law of the United States 
to administer the oath to an officer of a national bank in the 
declaration or statement in a report required by § 5211 of the 
Revised Statutes. This examination, as found in the opinion 
of the court by Mr. Justice Harlan, seems to have been very 
thorough at the time the opinion was delivered in April, 1883. 
We are not now able to find any statute giving such authority 
to a notary public, in regard to the manner in which the oath 
was taken in the present case, nor any general authority to 
administer oaths under the laws of the United States.

A fair specimen of the manner in which Congress has dealt 
with the subject of oaths and affidavits, under its laws, may



54 OCTOBER TERM, 1888.

Opinion of the Court.

be seen, by reference to chapter 82 of the statutes of 1881, 
before mentioned. That act was undoubtedly passed to meet 
the difficulty which had occurred in the lower courts in the 
case of United States v. Curtis, where the question was raised 
whether or not the oath required to be taken by bank officers, 
in making their reports to the Comptroller of the Currency, 
could be taken before a notary public. This new statute on 
that subject reads as follows :

“ That the oath or affirmation required by section fifty-two 
hundred and eleven of the Revised Statutes, verifying the 
returns made by national banks to the Comptroller of the 
Currency, when taken before a notary public properly author-
ized and commissioned by the State in which such notary 
resides and the bank is located, or any other officer having an 
offibial seal, authorized in such State to administer oaths, shall 
be a sufficient verification as contemplated by said section fifty- 
two hundred and eleven: Provided, That the officer adminis-
tering the oath is not an officer of the bank.”

The act limits itself exclusively to the case, then before the 
courts, of officers of national banks in regard to verifying the 
returns made by those banks to the Comptroller of the Cur-
rency, and it simply declares that it shall be sufficient if they 
are made before a notary public. The statutes are full of such 
partial and special enactments about notaries public, commis-
sioners of the Circuit Courts, clerks of the courts and various 
others by whom oaths may be administered; but there is no 
general definition; and we have been unable to find, after a 
most careful and protracted examination, any statute which 
gives a general authority to any officer, or any person what-
ever, to administer oaths in all cases where, by the laws of the 
United States, they are required.

It is, therefore, certified to the Circuit Court that
This question is answered in the negative.


	UNITED STATES v. HALL

		Superintendent of Documents
	2025-08-13T10:03:41-0400
	US GPO, Washington, DC 20401
	U.S. Government Publishing Office
	GPO attests that this document has not been altered since it was disseminated by GPO




