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tiff, and the loss which happened was the immediate and 
necessary consequence of the coercion which compelled him 
to accompany the troops. It is true the plaintiff remained 
with his goods, and took care of them so far as he could during 
the march, but whatever he did in that respect was by the 
orders or permission of the military authorities. He had no 
independent control over them.”

As it appears from the findings of the Court of Claims that 
“ plaintiffs’ animals were often used to aid in hauling govern-
ment trains, and thus did extra work on insufficient food,” 
there is perhaps ground for a recovery to some extent under 
the terms of the act for property taken and impressed into the 
service of the United States; but we are unable from the 
findings to determine the amount properly allowable on that 
account. It becomes necessary, therefore, to reverse the judg-
ments in both cases, and remand them to the Court of Claims 
for more definite and specific findings; and inasmuch as we 
have determined that the facts as found by the Court of Claims 
in the present record do not enable us to determine what prop-
erty of the plaintiffs was taken and impressed into the service 
of the United States by Colonel Johnston, the cases may be 
opened for further proofs on that point.

The judgments a/re therefore reversed, a/nd the causes re-
manded to the Court of Claimsfor fu/rther proceedings in 
accorda/nce with this opinion.
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6. performed work for the District of Columbia, and received therefor in 
January, 1874, certificates of indebtedness of the Board of Public 
Works of the District. He pledged these certificates as collateral for a 
60-days note for an amount much less than their face, and made a gen-
eral transfer of them to the pledgee. Before the maturity of the note
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his creditor absconded. He then notified the President and the Treasurer 
of the Board verbally of the transfer, and verbally protested to the 
Board against payment of the certificates to the persons who had become 
holders of them. In June, 1874, the Board was abolished, and a Board 
of Audit was created to examine and audit for settlement the outstand-
ing certificates of indebtedness issued by it. In October, 1874, G. filed» 
bill in equity for the purpose, among other things, of restraining the 
Board of Audit from allowing these certificates to their holders. On 
■demurrer a restraining order, which had been made under this bill, was 
dissolved. The Board of Audit then allowed the certificates to their 
holders, and 3.65 bonds of the District were issued for them. G. then 
commenced this action against the District. Held, that he had been 
guilty of gross negligence in the matter, which prevented him from 
recovering against the District.

The  case is stated in the opinion of the court.

Hr. Eppa Hunton and Hr. Pi B. Edwards for appellant.

Hr. F. P. Dewees for appellee.

Mr . Jus ti ce  Mill er  delivered the opinion of the court.

This is an appeal from the Court of Claims by the claimant, 
Andrew Gleason, who brought suit in that court against the 
District of Columbia, founding his demand upon certain cer-
tificates of the Board of Public Works, which were delivered 
to him, showing an indebtedness due on account of work done 
for the defendant, the District of Columbia.

It appears that Gleason borrowed money from one Rudolph 
Blumenburgh, to whom he gave his note for $30,000, due in 
sixty days, on the 13th of January, 1874, depositing as collat-
eral security the certificates already mentioned, which he in-
dorsed in blank. Before the maturity of that note Blumen-
burgh absconded. These certificates afterwards turned up, 
were presented to the Board of Audit for adjudication, and 
were allowed by it to the full amount expressed on their face, 
certificates of the Board of Audit being issued for them to the 
parties presenting them, while the original certificates of the 
Board of Public Works were cancelled. The holders of these 
certificates of the Board of Audit afterwards received bon s
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of the District of Columbia, called 3.65 bonds, in exchange 
therefor.

The Court of Claims finds that when Gleason discovered 
that Blumenburgh had absconded with his certificates of the 
Board of Public Works he saw Magruder, treasurer of that 
Board, and notified him that Blumenburgh had these certifi-
cates, protested against the payment of them, and also noti-
fied Mr. Shepherd, who was president of the Board of Public 
Works. It is a fair inference from this finding that this noti-
fication was given in a conversation, and was not in writing. 
The opinion of the Court of Claims speaks of it as a verbal 
notification.

On the 20th of June, 1874, Congress passed an act, 18 Stat. 
116, c. 337, abolishing the Board of Public Works and creat-
ing a commission to exercise all the power and authority 
theretofore lawfully vested in the Governor or Board of Pub-
lic Works of the District, with certain limitations. By the 
6th section of that act the First and Second Comptrollers of 
the Treasury of the United States were constituted a Board of 
Audit “to examine and audit for settlement,” among other 
things, “ the debt purporting to be evidenced and ascertained 
by certificates of the auditor of the Board of Public Works.” 
In this class of debts were, of course, included the certificates 
issued to Gleason and by him indorsed to Blumenburgh. The 
character of this Board and its functions are commented on in 
the case of Laughlin v. District of Columbia, 116 U. S. 485.

On the 13th day of October, 1874, four months after the 
passage of this bill, after the creation of the Board of Audit 
and after the powers of government in the District of Colum-
bia had been transferred to the Commissioners, Gleason filed 
his bill in equity in the Supreme Court of the District against 
the Commissioners, the Board of Audit, the Comptroller of 
the District of Columbia and the Sinking Fund Commissioners 
of the District, alleging that he was the owner of the certifi-
cates now the subject of controversy. A restraining order 
was made enjoining the issuing of certificates and Blumen-
burgh from receiving them, but on the 5th day of November 
afterwards this restraining order was, at the instance of the
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members of the Board of Audit, and on general demurrer, dis-
solved so far as it affected the members of that Board. There 
is no finding, nor any evidence in the record, as to what be-
came of that suit, so far as it related to the Commissioners 
and Comptroller of the District, the Sinking Fund Commis-
sioners, and Blumenburgh.

As the finding shows that 3.65 bonds, negotiable on their 
face, wTere issued for the entire amount of the certificates of 
the Board of Audit, it is clear that if Gleason recovers in this 
action, the District of Columbia will have to pay twice the 
amount of his recovery. We think it equally clear, under the 
facts of the case, that the fault in the matter lies with Mr. 
Gleason. He placed his original certificates, which were issued 
by the Board of Public Works, in the hands of Blumenburgh 
with an unlimited indorsement, when he might have made a 
statement that they were held as security for the sum which 
he had borrowed. He knew, as the Court of Claims finds to 
be the fact, that this class of securities was bought and sold 
in the open market by the moneyed men of the District of 
Columbia, and that they were treated and considered as nego-
tiable instruments. Although this court has decided that 
they were not in the full sense of that term negotiable as 
commercial paper, yet Gleason must have known that he was 
placing them in the hands of Blumenburgh in a manner and 
in a condition which would enable him to perpetrate a fraud, 
either upon Gleason himself, or upon some other person to 
whom he might sell them. When he discovered that Blumen-
burgh had absconded, and that his certificates could not be 
found, the steps which he took to protect himself, or the Dis-
trict of Columbia, were very inefficient as compared with 
what he might have taken, since he merely gave a verbal 
notice of the facts to Shepherd and Magruder, the president 
and treasurer respectively of the Board of Public Works. He 
made no representations in writing, giving an accurate and 
full description of the certificates, as he might have done. 
He might, also, while the Board of Public Works was an ex-
isting body, have brought his suit against them of the same 
character as the one he afterwards brought against the Com-
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missioners and the Board of Audit. This he did not do, but 
on the contrary when he finally initiated legal proceedings 
the parties to whom he had given the notice were no longer 
officers of the District of Columbia, nor is there any evidence 
that the statement or warning which he gave to Shepherd 
and Magruder ever came to the knowledge of the Commis-
sioners, or was brought to the attention of the other proper 
officers of the District, who might have been bound in a de-
cree in the case.

As to the Board of Audit, it is very clear that the Supreme 
Court of the District could not rightfully, at the instance of 
Gleason, enjoin it from proceeding to perform the very duty 
which was appropriate to that condition of affairs then exist-
ing, namely, to audit the claims represented by these certifi-
cates, to determine whether the District of Columbia was- 
responsible for them, and if so, to whom it was responsible. 
The Board of Audit, in accordance with the statute under 
which it was created, gave public notice that it would hear 
and examine into all these claims. Mr. Gleason seems to have 
contented himself with the very imperfect notice which he 
had given to the persons representing the District government. 
He did not appear before the Board of Audit at any time; he 
does not seem to have inquired whether these certificates were 
presented before them, or to have made any effort to ascertain 
whether they would consider them, or when their examination 
would be undertaken. He offered no evidence of his interest 
in or his right to the certificates. They came before that 
board, as it is fair to presume, with the indorsements and 
transfers upon them, so that prima facie a case was made out 
entitling the parties who presented them to receive the certifi-
cates of the board for their amount.

In thus standing aloof, and supposing, if he did so suppose,, 
that the Board of Audit would hunt up the evidence of the 
fact that he had an interest in these certificates and take upon 
itself the business of presenting a case against the certificates 
as they came before it, of which claim it knew nothing and 
had no evidence, and which Gleason himself did not come 
orward to establish, he was guilty of the grossest negligence,.
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a negligence which must now prevent him from recovering 
against the District of Columbia the amount of those certifi- 
cates, or any part of them. Throughout the whole transaction 
he has shown a want of diligence and care; First, by placing 
in the possession of Blumenburgh, with an unlimited indorse-
ment, these instruments for which he received an advance of 
the amount of money agreed upon between them; and, sec-
ond, by the imperfect notices that he gave when he found 
that Blumenburgh had absconded with his certificates. The 
efforts he then made to protect himself, or the District of 
Columbia, were wholly inefficient and not such as the case 
required of him. Verbal notice in a conversation with the 
president and treasurer of the Board of Public Works, even if 
that body had continued in existence, was not such notice as 
the case demanded. His entire neglect also to make any 
appearance before the Board of Audit, or to assert any claim 
before that body, established especially for the purpose of ad-
judicating upon such claims as his against the Board of Public 
Works, and his knowledge of the fact that he had himself 
placed in the hands of others the means of asserting the claim 
which he now brings against the District of Columbia, are all 
«evidence of such laches and neglect as in our judgment pre- 
•cludes his right to recover in this action.

The principle on which this case was decided in the Court 
of Claims was, we think, established by the judgment of this 
•court in LaugKLvn> v. District of Columbia, already cited. 
There the court said: “ The statute authorizing the Board [of 
Audit] gave notice to Laughlin [who was in a similar condition 
to Gleason] that he must himself appear before that tribunal 
to assert his rights as against the holder of his certificates, or 
take some other steps to prevent their payment, and, if he did 
not, that his claim against the District might be lost. The 
board, even if his letter had been brought to its attention, 
would not have been compelled to give him any other notice 
to appear than that which he already had. As he failed to 
appear at all there was nothing for the board to do but to act 
upon the evidence which was before it, and decide accor 
ingly.” pp. 490, 491.
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That is precisely what was done in the present case. We 
think the judgment of the Court of Claims in the matter was 
correct, and it is accordingly

Affirmed.

KELLEY v. MILAN,

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 

WESTERN DISTRICT OF TENNESSEE.

No. 206. Argued April 4, 5, 1888. — Decided April 23,1888.

In this case certain negotiable bonds, issued by the town of Milan, Tennes-
see, were held to have been issued without lawful authority.

A municipal corporation, in order to exercise the power of becoming a 
stockholder in a railroad corporation, must have such power expressly 
conferred by a grant from the legislature; and even such power does 
not cany with it the power to issue negotiable bonds in payment of the 
subscription, unless the latter power is expressly, or by reasonable impli-
cation, conferred by statute.

Certain provisions of the statutes of Tennessee considered and held not to 
confer power on the town of Milan to issue the bonds in question.

In a suit in chancery, brought by the town authorities to have the bonds 
declared invalid, a decree had been entered declaring them valid, on a 
consent to that effect signed by the mayor of the town: Held, that the 
consent of the mayor could give no greater validity to the bonds than 
they before had, and that the decree was not an adjudication of the 
question of such validity.

This  was an action at law, brought in the Circuit Court of 
the United States for the Western District of Tennessee, by 
Albert Kelley and Lawrence D. Alexander, co-partners under 
the firm name of Kelley & Alexander, citizens of New York, 
against the mayor and aidermen of Milan, a municipal corpo-
ration organized under the laws of Tennessee, to recover the 
sum of $5040, being the amount of 144 coupons, for $35 each, 
cut from twelve bonds purporting to have been issued by the 
< e endant, bearing date July 1, 1873, each for the payment of 

c sum of $1000, payable to---or bearer, on the 1st of
187ft51$$$’ w^ich coupons matured on the 1st of July, 
1876, 24 on the 1st of July, 1877, 24 on the 1st of July, 1878,
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