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are many and uniform. The holder of a legal title in bad faith
must always yield to a superior equity. As against the United
States his title may be good, but not as against one who had
acquired a prior right from the United States in force when his
purchase was made under which his patent issued. The patent
vested him with the legal title, but it did not determine the
equitable relations between him and third persons. 7Zownsend
V. Greeley, 5 Wall, 326,835 ; Silver v. Ladd, T Wall. 219, 228 ;
Meader v. Norton, 11 Wall. 442, 458 ; Johnson v. Towsley, 13
Wall. 72, 87; Carpentier v. Montgomery, 13 Wall. 480, 496 ;
Skepley v. Cowan, 91 U. S. 330, 340 ; Moore v. Robbins, 96
U. 8. 530, 535; Worth v. Branson, 98 U. S. 118, 121; Mar-
quez V. Frisbie, 101 U. S. 478, 475.

The judgment is affirmed.

UNION INSURANCE COMPANY ». SMITH.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
NTRTHERN DISTRICT OF OHIO.

Submitted January 6, 1888. — Decided January 30, 1888.

A time policy of marine insurance on a steam tug to be employed on the
Lakes, insured her against the perils of the Lakes, excepting perils
‘consequent upon and arising from or caused by” ¢ incompetency of
the master” « or want of ordinary care and skill in navigating said ves-
sel, rottenness, inherent defects,” < and all other unseaworthiness.”
While towing vessels in Lake Huron, in July, her shaft was broken,
causing a leak at her stern. The leak was so far stopped that by moder-
ate pumping she was kept free from water. She was taken in tow and
carried by Port Huron and Detroit and into Lake Erie on a destination to
Cleveland, where she belonged and her owner lived. She sprang a leak
in Lake Erie, and sank, and was abandoned to the insurer. On the trial
of a suit on the policy, it was claimed by the defendant that the accident
made the vessel unseaworthy, and the failure to repair her at Port
Huron or Detroit avoided the policy. The court charged the jury that if
an ordinarily prudent master would have deemed it necessary to repair
her before Proceeding, and if her loss was occasioned by the omission to
do 50, the plaintiff was not entitled to recover; but if, from the charac-
ter of the injury and the leak, a master of competent judgment might
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reasonably have supposed, in the exercise of ordinary care, that she was
seaworthy to be towed to Cleveland, and therefore omitted to repair her,
such omission was no bar to a recovery. Held, that there was no error
in the charge.

Expert testimony as to whether, under the circumstances, it was the exer-
cise of good seamanship and prudence to attempt to have the vessel
towed to Cleveland, was competent.

The question of the competency of the particular witnesses to testify as
experts. considered.

The weight of the evidence of each witness was a question for the jury,
in view of the testimony of each as to his experience.

It was not improper to refuse to allow the defendant to ask a witness what
talk he had with the master of the tug, after she was taken in fow, in
regard to the leak, or what should be done, it not being stated what it
was proposed to prove, and it not appearing that the statement of the
master ought to be regarded as part of the res gestae.

A motion by the defendant, at the close of the plaintiff’s testimony, to take
the case from the jury, was properly refused, because it was a motion
for a peremptory nonsuit, against the will of the plaintiff; and it was
waived by the introduction by the defendant of testimony in the further
progress of the case.

A general exception to a refusal to charge a series of propositions, as a
whole, is bad, if any one of the series is objectionable.

The defendant having set up, in its answer, that the loss was occasioned
by want of ordinary care in managing the tug at the time she sprang
a leak in Lake Erie, and having attempted to prove such defence, it was
not error to charge the jury that such want of ordinary care must be
shown by a fair preponderance of proof on the part of the defendant.

Tais was an action upon a policy of marine insurance.
Judgment for plaintiff. Defendant sued out this writ of
error. The case is stated in the opinion of the court.

Mr. Harvey D. Goulder for plaintiff in error.
Mr. J. E. Ingersoll for defendant in error.
Mz. Justice Brarcurorp delivered the opinion of the court.

This is an action at law brought by Patrick Smith agé{iﬂSt
the Union Insurance Company of the City of Philadelphia,
Pennsylvania corporation, in the Court of Common Pleas of
Cuyahoga County, Ohio, and removed by the defendant info
the Circuit Court of the United States for the Northern Dis-
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trict of Ohio, to recover the sum of $7000, with interest, for
the loss of a vessel insured by a policy of marine insurance
issued by the defendant. The policy was dated May 6, 1884,
and insured the steam-tug N. P. Sprague, from May 6, 1884, to
December 10, 1884, in the sum of $7000, the vessel “to be
employed exclusively in the freighting and passenger business,
and to navigate only the waters, bays, harbors, rivers, canals,
and other tributaries of lakes Superior, Michigan, Huron, St.
Clair, Erie, and Ontario, and river St. Lawrence to Quebec,
usually navigated by vessels of her class,” the vessel being
valued in the policy at $9334. The policy contained these
provisions: “Touching the adventures and perils which the
said insurance company is content to bear and take upon itself
by this policy, they are of the lakes, rivers, canals, fires, jetti-
sons, that shall come to the damage of the said vessel or any
part thereof, excepting all perils, losses, misfortunes, or ex-
penses consequent upon and arising from or caused by the
following or other legally excluded causes, viz.: Damage that
may be done by the vessel hereby insured to any other vessel
or property; incompetency of the master or insufficiency of
the crew or want of ordinary care and skill in navigating said
vessel, and in loading, stowing, and securing the cargo of said
vessel; rottenness, inherent defects, overloading, and all other
unseaworthiness.”  “ Boiler clause. Unless caused by strand-
ing, collision, or the vessel being on fire, the insured warrants
this policy to be free from any claim for loss or damage to
boilers, steam-pipes, or machinery caused by the bursting,
explosion, collapsing, or breaking of the same, and to be free
from any and every general average and salvage expense in
consequence thereof, excepting always the expenses of getting
the vessel from an exposed position to the nearest place of
safety, when further expenses of above nature are not to be a
claim on the insurer.”

The petition by which the suit was commenced in the state
court sef forth that the plaintiff was the owner of the tug;
that on the 1Sth of J uly, 1884, the vessel, in her regular
course of business, left Port 17 Anse, bound to Cleveland ; that

. 8he was then stout, stanch, and strong, and in all respects
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seaworthy for the voyage she was about to undertake; that,
while on that voyage, and on the 23d of July, 1884, and with-
out fault or negligence on the part of the plaintiff or those in
charge and management of her, but solely by reason of the
perils of navigation so insured against by the defendant, she
sprung a leak ; that, although the plaintiff and his agents, and
the officers in charge of the vessel, used all reasonable endeav-
ors to prevent said vessel filling with water, they were unable
so to do; that, within a short time after the discovery of the
leak, the vessel filled with water and sank, and became a total
loss; that the plaintiff promptly caused proof of loss to be
made to the defendant, as required by the policy, and also, in
compliance with its terms, caused to be made to the defendant
an assignment and transfer of all interest which he had in the
vessel, and made a claim upon the defendant for $7000, as for
a total loss; and that the defendant accepted the abandon-
ment and transfer.

The answer admitted the character and general occupation
of the tug, and the issuing of the policy to the plaintiff, and
denied every allegation in the petition not expressly admitted
in the answer to be true. The second and third defences con-
tained in the answer were as follows:

“9d defence. And, by way of further answer, and for a
second defence, defendant says, that said tug, while on Lake
Huron, was rendered helpless and unseaworthy and in great
danger of springing a leak and sinking by the breaking of her
shaft, a part of her machinery, which breaking was not caused
by stranding, collision, or the vessel being on fire, and Was
compelled to and did abandon the vessel which she had in tow;
and, while in such helpless, unseaworthy, and perilous condi
tion, said tug was picked up and towed to Port IHuron, a place
of safety and a port of repair, where every facility and con-
venient means of repairing said tug were at hand; yet defend-
ant avers that said tug was not there repaired, but, without the
knowledge or consent of defendant, said tug, in the same help-
less and unseaworthy and dangerous condition before described,
was towed out of and past said port of Port Huron, and was
afterwards towed in the same condition into and through avd
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past the port of Detroit, at which last named place every fa-
cility and all conveniences existed for repairing said tug, and
which also was a place of entire safety; and, without any
notice to defendant, and without its knowledge and consent,
the said tug being then and at all times hereinbefore mentioned
in the possession and control of plaintiff and his agents, said
tug was, in such helpless and unseaworthy and dangerous con-
dition, towed out upon Lake Erie, not in any manner navigat-
ing as a tug or by or with the aid of her own machinery and
appliances, and, soon after reaching Lake Erie, without any
stress of weather, the said tug sprung a leak and was sunk.
“3d defence. And, for a further and third defence, the de-
fendant says, that, while said tug N. P. Sprague was on Lake
Huron, having in tow several vessels, part of her machinery, to
wit her shaft, broke, the said breaking not being caused by
stranding, collision, or the vessel being on fire, whereby said
tug was completely disabled, and was compelled to and did
give up her said tow, and was rendered unseaworthy and help-
less, and was in great and constant peril of springing a leak
and sinking by the working of her propeller wheel and broken
shaft attached thereto; and, in that condition, she was picked
up, and, by direction of her master, towed to Port ITuron,
Michigan, which was a place of safety and at which every
facility and convenient means for repairing said tug in all
respects were at hand, but the plaintiff negligently failed and
neglected to repair, or cause to be repaired, said tug, and
Hegligently, and without the knowledge or consent of the
defendant, caused her to be towed out of and away from said
port of safety and repair, in the unseaworthy and dangerous
condition above described ; and afterwards, in the same condi-
tion, said tug was towed into and through and past the port
of Detroit, a place of safety, where every means and facility
for‘repairing said tug was at hand and convenient; yet the
Pl.mntiff, not regarding his duty in that behalf, negligently
Wled. to repair, or cause to be repaired, the said tug, and
Permitted her, in the unseaworthy, helpless, disabled, and dan-
?{érous condition before described, to be towed out of Detroit
River and ot upon Lake Erie; that, soon after reaching the
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lake, and meeting with a slight and ordinary swell, the said
tug, by reason of her said broken machinery, and by reason of
her said unseaworthiness and helpless and dangerous condition,
sprung a serious leak and soon after was sunk.”

The plaintiff demurred to the second defence, as not stating
facts sufficient in law to constitute a defence to the cause of
action alleged in the petition, and replied to the third defence
as follows:

“This plaintiff admits, that, while the tug N. P. Sprague
was on Lake Huron, having in tow several vessels, a part of
her machinery, to wit her shaft, broke, whereby said tug was
compelled to and did give up her said tow, and was rendered
helpless, and was in this condition, by the direction of her
master, towed to Port Iuron, Michigan, which was a place of
safety ; that said master caused her to be towed away from
Port ITuron to and past Detroit, which was also a place of
safety ; and that, soon after reaching Lake Erie, on her way to
Cleveland, she sprung a leak and soon after sunk, but this
plaintiff denies all and singular the allegations in said third
defence contained, except those hereinabove admitted.”

The court sustained the demurrer to the second defence, and
the issues of fact joined were tried by a jury, which returned &
verdict for the plaintiff for $7569.33. A motion for a new
trial was overruled, and a judgment was entered in favor of
the plaintiff, for the $7569.33, and interest, and costs, on the
95th of March, 1886, the verdict having been rendered on the
94th of February, 1886. The defendant has brought a writ of
error to review this judgment.

There is a bill of exceptions, filed on the 25th of Margh
1886, which sets forth, that, at the trial of the case, the plain-
tiff, to maintain the issue on his part, introduced and offered
in evidence certain testimony, which is set forth. At the close
of such testimony, it is stated that counsel “moved the COurt.‘
to take the case from the jury on the ground of absence of
proof of a loss of plaintiff’s vessel within the policy, and
because there is not sufficient testimony to justify a recoverys
that “the motion was overruled by the court, to whicb ruling
the defendant duly excepted;” and that the foregoing V&
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all the testimony offered by the plaintiff to maintain the issues
on his part, in chief.” It is then stated that the defendant, to
maintain the issues on its part, offered in evidence certain
testimony, which is set forth. It is then stated that ¢the
foregoing was all the testimony offered upon either side, and
upon both sides, in the trial of said case;” that, “the testi-
mony being all in, defendant moved the court here to take
the case from the jury and direct a verdict for the defendant ;”
that the motion was overruled by the court; and that the
defendant excepted to such ruling.

The charge of the court to the jury is then set forth at
length. The charge, after a statement of the pleadings, was
as follows :

“These pleadings form the issue that you are required to
determine, in the light of the proof that you have heard on
this trial.  To entitle the plaintiff to recover he must show
that he has complied with the terms of the policy; that he
has made the necessary preliminary proofs; that the vessel
was lost by reason of the perils against which it was insured;
and it must appear from the whole proof, that the loss was
not occasioned by the want of ordinary care of the master in
charge of the vessel, or on account of being unseaworthy, as
hereinafter stated, and not within the exceptions contained in
the policy, against which the defendant did not insure the
plaintiff.

“The perils of the lake, river, &c., which the defendant
ok upon itself, by the terms of the policy, were such as
should come to the damage of the vessel or any part thereof,
excepting the incompetency of the master or insufficiency of
the crew, or want of ordinary care and skill in the navigation
of the vessel, rottenness, and defects of the vessel, and all

other unseaworthiness.

*"'The perils of the lake described and referred to by this
bolicy of insurance denote the natural accidents peculiar to

that element, which do not happen by the intervention of
nan nor

W I:I
fault

" are to be prevented by human prudence.
direct, you that the breaking of the shaft, without any
of the master or owners, was one of the perils covered
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by the insurance, and, if the vessel had been lost by reason
thereof, the defendant would have been liable under the
policy.] So, if such breaking of the shaft in Lake Huron was
the cause of the Sprague sinking afterwards in Lake Erie,
without the master being guilty of a want of ordinary care in
the navigation of the vessel, such loss was covered by the
policy of insurance. [If the vessel was lost in Lake Erie from
the sudden springing of a leak, occasioned from some unknown
cause, and without the fault of the master or the owners, n
the exercise of ordinary care in its navigation, and the vessel
at the time it started being seaworthy, such loss would be
covered by the insurance under the policy. The plaintif,
however, in such case must show that the master in control of
the vessel exercised ordinary care in its management at the
time that the loss occurred. ]

“Ordinary care is such as a reasonably prudent man would
exercise, and must have reference to the circumstances under
which the care is required to be exercised. What would be
ordinary care under some circumstances may not be at other
times and under other circumstances.

“[It was generally the duty of the plaintiff to keep the
Sprague in a seaworthy condition for the safe navigation of
the waters in which she might be run under the policy, anq,
when that seaworthiness, under the policy of insurance, i
made and attaches, it is presumed to exist and continue, and
the burden of the proof of unseaworthiness would then be
upon the defendant.]

“[There is no claim in the defence in this case that thg
Sprague was not seaworthy when she started from the port of
I’ Anse, with her tows, for the port of Cleveland, ] but.lt I
claimed that in Lake Huron her shaft was broken, causing
dangerous leak in the vessel, so that she was disabled and had
herself to be taken in tow with the other vessels, and that si.le
then became and was unseaworthy, and that it was the duty
of the plaintiff or the master to have repaired her, so as ¥
make her seaworthy, at either Port TIuron or the first IPOIT u
which it could be done, or at the port of Detroit, bf’fore_ ai
tempting to cross Lake Erie to Cleveland, and which, 1t 3
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claimed, was not done, by reason of which the vessel was lost,
and, therefore, the defendant not liable on this policy.

“The Sprague having been temporarily repaired by calking
the lealage occasioned by the breaking of her shaft, and taken
in tow by the Wilcox, and in safety having reached Detroit,
the question presents itself as to the duty of the master or
plaintiff to have the proper repairs made there, before starting
on Lake Erie for her home port on Lake Erie, and, failing to
do so, how does it affect the plaintiff’s right to recover on this
policy ?

“[On this point I direct you, that if, when the Sprague
arrived at Detroit, the breaking of the shaft and the conse-
quent leakage therefrom was such that an ordinarily prudent
and discreet master, of competent skill and judgment, would
have deemed it necessary to repair the vessel, so as to stop the
leak, before proceeding on the voyage to Cleveland, and you
find that the sinking of the vessel and its loss was occasioned
by his omission to do so, and would not otherwise have hap-
pened, then the plaintiff is not entitled to recover in this suit.]

“[But if you find, from the character of the injury and the
leak, that a master of competent skill and Jjudgment might rea-
sonably have supposed, in the exercise of ordinary care for the
safety of the vessel, that she was seaworthy for the voyage in
which she was then engaged, in the manner that she was to
make the trip to Cleveland in tow of the Wilcox, notwith-
standing the leakage occasioned by such breaking of the shaft,
and on that account omitted to make such repair at Detroit,
then such omission to make such repair at Detroit is no bar to
arecovery in this suit.]

“[On the question of the competency of the master, I direct
you, that the competency of the master is not to be determined
]?y the want of a license to act as master of a vessel, or by the
fact that the master had a license under the provisions of the
statute, but it is to be determined by the skill, experience,
ad ability of the master in the line of his duties as master, as
shown in the proof. ]

“[The seaworthiness of a vessel must have reference to the
dhracter of the service to be performed and the nature and
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character of the voyage to be made in this case. Was the
Sprague seaworthy, at the time she left Detroit, to be towed
from Detroit to Cleveland, not to propel herself in the naviga-
tion of the Lakes in the usual business of a tug, but seaworthy
so as to be in a condition to be towed, as the voyage was
undertaken to be made, in tow of the tug Wilcox ?]

“TIn view of these general principles of law, it will be impor-
tant for you to carefully examine all of the evidence in refer-
ence to the injury and its extent, and the means used tempora-
rily to stop the leakage and keep the vessel clear of water dur-
ing the period of her trip from the place of injury to Detroit,
and how it appeared to the master at Detroit, and what was
its condition when the vessel did arrive at Detroit.

“ And, as bearing upon the exercise of every ordinary care
by the master, in reference to the continuing of the voyage
without repairs, you will carefully consider the opinions of the
experts in navigation who have testified to you in relation to
the character of the vessel and the injury, and the necessity,
for the safety of the vessel, of repairing, and the danger or
absence of danger in continuing the voyage, under all the cir-
cumstances of the situation. The value of this expert testi-
mony depends very largely upon the skill, the information or
knowledge, and the experience, of the party who undertakes
to give his opinion on any given subject. We are always re-
quired to consider the testimony of experts in different and
various branches of business, and more particularly that con-
nected with navigation upon the lakes and rivers in this coun-
try. Then the opinions of these experts depend very largely
upon the truth of the hypothetical case that counsel on ﬂlle
one side and on the other have seen proper to put to the Wit
nesses during their examination, and you, no doubt, have
noticed, in the testimony of these experts, that the same e?i}.)(‘lft
witness, in response to the bypothetical case on the one side,
will answer affirmatively, and to the hypothetical case put by
the other side he will answer affirmatively also.

“The value of that sort of opinion depends very largely upor
the question of how the facts in this case have been estab'hshﬂl
in the proof before you, and, in giving weight to the testimony
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of experts, you will be careful to ascertain what the evidence
establishes as to the truth of the one or the other of these
different hypothetical cases put by counsel to the witnesses on
the examinations.

“TlLen it is claimed that in Lake Erie, at the time of the
sudden crease of the leakage of the vessel, the master did
not exercise ordinary care for the safety of the vessel, in not
taking her to a safe port, or safe place on the beach, so as to
prevent the loss of the vessel. I direct you that it was the
duty of the master at the time to exercise ordinary care, under
all the circumstances, to secure the safety of the vessel, and to
prevent the loss thereof, or any greater loss than could be pre-
vented by the exercise of such ordinary care by the master.

“You will then carefully consider the evidence, and all the
creumstances surrounding the transaction, with the evidence
of the experts who have given testimony in the case, and find
whether the master was guilty of the want of ordinary care.
It you find he did not exercise that care and diligence, and the
vessel was lost for the want of such care, then the plaintiff is
not entitled to recover in this action.

“[The burden, however, to show the want of ordinary care
at the time of the loss in Lake Erie, must be shown by a fair
preponderance of the proof on behalf of the defendant, for the
reason that the defendant sets it up in its special defence, in
Flle form of a special answer, and in that respect takes upon
itself the establishment of the affirmative of that proposition.]

“Under these general directions — and these are about all
the questions of law involved in the case — you are to make
your finding. [So far as the matter of preliminary proof is
toncerned, required to be made out by the plaintiff, I do not
un;&erstzmd that the defendant makes any great contest in
felerence to whether that was made or not, but it has denied
T the form of an answer, and you will look into the testi-
ony and see whether that satisfactorily shows the proof of
oss was made to this company before this action was brought,
although the paper was not present on the trial before you.]
Then carefully examine all the evidence, and if you find that
"e plaintiff has not made out all that is necessary to entitle
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him to recover, your verdict will be in favor of the defendant,
but if you find, in the application of these general principles,
under the evidence before you, that the plaintiff is entitled to
recover in this action, the measure of that recovery is the
amount of the policy of insurance, the vessel being a total loss,
and having been estimated in the policy at $9300. The meas-
ure of recovery would be the $7000, and the plaintiff would
be entitled to recover interest from the time the money became
payable by the terms of the policy — sixty days after the
presentation of the preliminary proof — until the first day of
the present term.

“ Now take the case, gentlemen, and make such a finding as
will satisfy you of having correctly carried out these general
principles and correctly weighed, considered, and decided the
questions of fact before you.”

The bill of exceptions then states that the defendant took
the following exceptions to the charge of the court:

“1. To that portion of the charge which relates to the
breaking of the shaft on Lake Huron, without any fault of
the master’s, being a peril of the sea, and if the loss occurred
from that the defendant would be liable.

“9. To that portion of the charge which says the springing
of a leak on Lake Erie from some unknown cause would be a
peril of the sea for which the defendant would be liable.

«3. To that portion of the charge which says the burden
of the proof of unseaworthiness is on the defendant, and also
to the statement of the charge that there is no claim on the
part of the defendant that she was not seaworthy when she
left 1’ Anse.

“4, To that portion of the charge in reference to the duty
of the plaintiff or master to repair at Detroit, and to that parb
in which the court says, that if an ordinarily prudent a'nd
skilful master would have stopped at Detroit and made repairs
then it was plaintiff’s duty to so stop in this case. '

“5. To that portion of the charge, in the same connection,
in which the court directs the jury, that if they find, from the
character of the leak, &c., in the exercise of ordinary cart the
master would not stop, then the defendant would be liable.
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“6. To that portion of the charge in reference to the license
of the master.

“7. To that part of the charge which says that seaworthi-
ness must have reference to the nature of the voyage.

“8. To that portion of the charge which says that the
burden of proof is on the defendant to show the want of ordi-
nary care at the time of the loss, in trying to prevent the loss,
because the defendant sets that up in a special plea.

“9. To that portion of the charge in reference to the pre-
liminary proofs having been made in this action.

“10. Also to the refusal of the court to charge the requests
presented by the defendant in this case, numbered 1 to 15.

“11. Also to the entire charge as given.”

It is then stated in the bill of exceptions, that the defend-
ant requested the court to give to the jury the following
instructions:

“L. Under all the testimony in this case your verdict should
be for the defendant.

*2. The burden of proving a loss of this kind is on the
plaintiff. There is no presumption that the loss was caused
by a peril insured against by the defendant.

“3. It was the duty of the master, at Detroit, before leav-

ing or passing for Cleveland with a crippled tug, to ascertain
at the signal station what would probably be the weather in
the direction of Cleveland during the time necessary to reach
that point, if such information could have been obtained at
Detroit, and his failure to do so would be, under such circum-
stances, a want of ordinary care and skill.
.4 It was the duty of the plaintiff to keep the tug Sprague
4 seaworthy condition for the safe performance of this trip
—that is, her hull must have been so tight, stanch, and
Stf"Ong as 1o be competent to resist all ordinary action of the
W_H_lds and waves —and, if he failed to put her in such con-
dition at Detroit, and she was lost in consequence of her failure
% be in such condition on Lake Erie after passing Detroit,
":lld you find that sufficient repairs could have been made at
oty your verdict must be for defendant.

“5. Under the policy in this case, the company does not
VOL. CXXIV—27
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agree to indemnify the plaintiff against all damages that
might happen to her in the course of navigation of a vessel, or
all the misfortunes that may befall her while upon the Lakes,
and there are excepted from the provisions of this policy, and
from the liability of the defendant, certain risks which the
defendant does not take upon itself to bear. The purporf of
these exceptions, so far as this case is concerned, is, that the
company does not undertake to insure any loss to this vessel
which may be occasioned by the incompetency of the master,
the insufficiency of the crew, or want of ordinary care and skill
in navigating, or any unseaworthiness of any description.

“6. In order to find for plaintiff, you must find that the
loss of this tug was by a peril of the sea, that is, by some
natural perils and operation of the elements which occurred
without the intervention of human agency, and which the
prudence of man could not foresee nor his strength resist.
Imprudence or want of skill in a master may have been
unforeseen, but it is not a fortuitous event. The insurer
undertakes only to indemnify against extraordinary perils of
the sea, and not against those ordinary ones to which every
ship must inevitably be exposed.

«7. It is admitted by the pleadings in this case, that, after
the breaking of the shaft on Lake Iuron, the tug was towed
to Port Huron, and also to Detroit, both ports of safety. This
being so, if you find that the loss was occasioned by reason of
unseaworthiness after leaving Detroit, the defendant is entitled
to your verdict.

«8. Under the circumstances of this case, if you find that
the vessel was not seaworthy when she sprung a leak on Lake
Erie, your verdict must be for the defendant, without refer-
ence necessarily to any question of whether the master used
good or bad judgment in leaving or passing Detroit, because the
plaintiff and defendant agreed in the policy that perils _a?ld
losses growing out of unseaworthiness were not insured agains-

“9. If you find that the loss was incurred or contributed 10
by the incompetency of the master, or want of ordinary gal?
and skill in navigation, your verdict must be for defendant.

“10. If you find that, after the danger was discovered o0
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Lake Erie, the master did not do what a competent master
of ordinary prudence would do, and that, by the use of ordi-
nary skill and care, under such circumstances, by a competent
master, the tug could have been got to a place of safety and
her loss prevented, your verdict should be for the defendant.

“11. The fact that this tug began leaking so rapidly on
Lake Erie, in moderate weather, so soon after leaving Detroit,
raises a presumption that, either from the effects of the acci-
dent on Lake ITuron, or in some other respect, she was unsea-
worthy for the undertaking to go to Clleveland when she left
Detroit, which it devolves upon the plaintiff to explain and
overcome.

“12. The burden of proof is on the plaintiff in this case, to
show, by a fair preponderance of the testimony, that the sink-
ing and loss of this tug could not have been guarded against
or prevented by the ordinary exertion of human skill and
prudence.

“13. In this case the words ‘ ordinary skill’ and ‘ordinary
care’ have a relative meaning. What would be ordinary care
in relation to a strong, stanch, sound vessel, might fall far
short of ordinary care and skill in relation to a wounded
vessel. - What might be ordinary care and skill if the tug was
seaworthy and navigating as a tug, might fall far short of
ordinary care when the tug is broken down and a severe and
dangerous leak has been temporarily stopped. You must con-
sider the circumstances of the case, the condition of the vessel,
Whether she could meet and withstand the ordinary wear and
tear and strain of the elements, or required fine weather and
smooth water; what means there existed of ascertaining the
probable weather during the time he would be occupied in
trossing Lake Erie; what precaution he took or failed to take
n t_his respect ; as well as all other circumstances.

14 If this tug, after her accident on Lake Huron, was
imseaworthy, and in consequence was lost on Lake Erie, her
log s to be attributed to the unseaworthiness and not to the
acident, provided the master had opportunity to repair the
(amage done on Lake Huron, and in that case your verdict
tust be for the defendant.

HTT——




420 OCTOBER TERM, 1887.
Opinion of the Court.

“Which requests to charge were refused by the court,
except so far as covered by the charge already given, to which
refusal to charge the defendant excepted.

“ And the jury, after being charged, retired, and afterwards
returned a verdict for said plaintiff against said defendant for
the sum of seven thousand dollars; and, the defendant having
filed its motion for new trial for the reasons and causes set out
in said motion, and the said Circuit Court having overruled
said motion and entered judgment on said verdict, the said
defendant excepted to the said ruling of said court overruling
said motion for new trial, and to said judgment, and prayed
the court here to sign and seal this its bill of exceptions, and
order the same to be made a part of the record in this case;
all which is done and ordered as said defendant has prayed
for.” Then follow the signature and seal of the judge.

The defendant alleges that the Circuit Court erred in over-
ruling objections taken by it to testimony offered by the plain-
tiff ; and in rejecting testimony offered by the defendant; and
in overruling the motion made by the defendant to take the
case from the jury at the close of the plaintiff’s testimony;
and in overruling the motion made by the defendant, at the
close of its testimony, to take the case from the jury and to
direct a verdict for the defendant; and in overruling objec-
tions taken by the defendant to the charge to the jury; and
in overruling the defendant’s requests to instruct the jury.

Assuming that the bill of exceptions sufficiently indicates
that the exceptions taken by the defendant to the admissions
and exclusions of evidence were taken during the course of ﬂ_le
trial, we proceed to consider the objections urged to the admis-
sions of evidence. ; )

John Bowen, the master of the tug, who was on board of
her at the time she was lost, was asked this question:

“Q. What do you say as to its being good seamanship and
prudent to bring her through to Cleveland at that time?

“(Objected to, objection overruled, and defendant excepted)

“A. I think it was on my part.” ]

George Ellis, who was a fireman on the tug at the tme,
asked the following question :

was
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«Q. What is the fact about whether vessels do sometimes
begin to leak In a calm, when you cannot explain how the
leak comes ?

“(Objected to, objection overruled, and defendant excepted.)

“A. I could not explain that; I have not known of other
cases of the kind where you did not know the cause of the
leak.”

And again :

“Q. State whether it would have been good seamanship and
prudent to try to tow the Sprague across the Lake to Cleve-
land at the time you got ready to leave her.

“(Objected to, objection overruled, and defendant excepted.)

“A. Well, sir, if T was to get Lake Erie for it, I would not
take it across——yes; I mean it was not prudent.”

Walter 8. Rose, the mate of the tug, who was on board of
her, was asked this question :

“Q. Ro that, when you got to Detroit, state what need or
occasion there was for your stopping there because of any leak-
age that you were not able to control ; whether there was any-
thing of that kind. :

“(Objected to, objection overruled, and defendant excepted.)

“A. There was nothing any more than there was all the
time down — just the same.”

And again ;

“Q. What do you say as to its being a matter of prudence
for you to come past Port TTuron, or to come past Detroit, and
to try and get the tug to the home port, in order to have her
repaired there?  The question is, whether the captain exercised
reasonable prudence in bringing her by ?

“(Objected to, objection overruled, and defendant excepted.)

“A. I think he did.”

The plaintiff himself, as a witness, was asked whether, on
the facts of the case, detailed to him in the question, it was
the exercise of good seamanship and prudence, when the vessel
reached Port Huron, to continue right on, to bring her to her
home port of Cleveland. He answered that he would consider
1t good seamanship.

He was also asked :

W —

S — S —
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“Q. If you could stop the leak state whether any such boat
would be seaworthy.

“A. I would not consider her unseaworthy to tow to
Detroit or any other port.”

He was also asked, on the facts, as to its being prudent to
keep on from Detroit and bring the tug to her home port. He
answered that he thought it would be prudent and good sea-
manship.

The entry in respect to each of these three questions is “(Ob-
jected to, objection overruled, and defendant excepted.)”

Similar objections were made to the testimony of Edward
Kelly, an expert witness.

In regard to Bowen, the objection is made that he was not
qualified as an expert. But he was the master of this vessel
and on board of her at the time; had been her master from
the time she went out in the spring until she was lost; had
made two or three trips in her the fall before ; had run another
tug from Cleveland for a few weeks in 1884, before taking the
Sprague; and had been engaged in the navigation of the
Lakes and adjacent waters about twenty or twenty-one years,
off and on. The witness Ellis had followed the Lakes for
twenty-seven years, and had been connected with tugs about
four years, and was a fireman on this tug. The witness Rose
had followed the Lakes for thirty-six years, and was mate of
the tug, and had been second mate of a steam barge for one
season. The plaintiff had been in the tug business for twenty
or twenty-five years, and had run a tug all around Lake Erie.
The witness Kelly had been a part of two seasons in a tug;
had sailed sailing vessels, steamers, and steam barges ; and had
sailed a few trips in this tug.

In regard to the objection that these witnesses Wwere not
qualified as experts, in addition to the fact that three of them
were on board of the tug at the time, and in its service, the

court charged the jury, that the value of expert test'imony
depended very largely upon the skill, the information or

knowledge, and the experience of the witness; and that, in
d be care-
h

giving weight to the expert testimony, the jury shoul
ful to ascertain what the evidence established as to the trut
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of the hypothetical questions put to the witnesses by the coun-
sel on the one side and on the other.

We think that the witnesses in question were competent to
give their testimony to the jury, in response to the questions
asked of them, and that the question as to the weight of the
evidence of each of them was one for the jury, in view of the
testimony of each as to his experience. 7ransportation Line
v. Hope, 95 U. 8. 297, 2985 McGowan v. American Tan-Bark
0o, 121 U. 8. 575, 609.

It is also objected, that the testimony given by the five wit-
nesses above mentioned was not the proper subject of expert
testimony ; that, under the policy in this case, the proper in-
quiry was not as to the prudence of the captain in passing
Port Huron ; and that, if the vessel was, as a matter of fact,
unseaworthy, either because of her rottenness or her unnaviga-
bility, or the broken and leaky condition of her stern, and if
the loss was occasioned by unseaworthiness, the defendant was
not liable. But we think that the testimony referred to was
competent, in view of the questions the jury were to consider,
as properly laid before them by the court in its charge, to be
considered hereafter.

We see no objection to the introduction of the secondary
evidence as to the proofs of loss, on the failure of the defend-
ant to produce them on notice. This applies to the evidence
of the witness W. B. Scott and of the plaintiff on that subject.
As to the other objections to the testimony of the witness
Scott, and to that of the plaintiff, and the objections to the
exclusion of a question asked of the defendant’s witness New-
ton, and to the admission of testimony given by the witness
MeNillie, and to the admission of some testimony given by
Usptain Bowen on rebuttal, and of testimony given on the
bart of the plaintiff as to the value of the tug, it is sufficient
W say, that we see no objection to the rulings of the court, as
the testimony admitted was either competent, or, if not strictly
“mpetent, was harmless, and that excluded was incompetent.

‘ One of the objections to the exclusion of evidence was that
““"'defendant was not allowed to ask its witness, the chief
igmeer of the tug at the time of the occurrence, what, if
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any, talk he had with the captain of the tug after the Wilcox
took her in tow, in regard to the leak or what should be done.
It is not stated what it was proposed to prove, and it is not
shown that the statement of the captain at the time men-
tioned ought to be regarded as a part of the res gestw. Vicks-
burg & Meridian Lailroad v. (P Brien, 119 U. 8. 103. The
evidence was not competent.

As to the overruling of the motion of the defendant to take
the case from the jury at the close of the plaintiff’s testimony,
it was a motion for a peremptory nonsuit against the will of
the plaintiff; and it was waived by the introduction by the
defendant of testimony in the further progress of the case.
De Wolf v. Rabaud, 1 Pet. 476 ; Crane v. Morris, 6 Pet. 598;
Silsby v. Foote, 14 How. 218; Castle v. Ballard, 23 1low. 172,
183 ; Schuchardt v. Allens, 1 Wall. 859, 369; Grand Trunk
Railway v. Cummings, 106 U. 8. 700; Accident Ins. Co. V.
Crandal, 120 U. 8. 527, 530.

As to the motion of the defendant, at the close of the testi-
mony on both sides, to take the case from the jury and direct
a verdict for the defendant, we are of opinion that the case
was, on the evidence, one for the jury.

As to the exceptions to the charge of the court, they may,
perhaps, fairly be said to point sufficiently to the portions of
the charge which are hereinbefore set forth in brackets.

As to the fourteen requests to charge which were refused by
the court, except so far as they were covered by the charg®
which it had already given, the statement in the bill of excep
tions is, that the defendant excepted to the “ refusal to charge,”
that is, to the refusal to charge the requests as a whole. The
exception is a general one, to the refusal to charge the entire
series of the fourteen propositions; and it is well settled th.ﬁt
such a general exception is bad, provided any one of the series
is objectionable. Beawer v. Taylor, 93 U. S. 46; Wortlangton
v. Mason, 101 U. S. 149 ; United States v. Hough, 103 U.>
71. The first one of this series of propositions was clearly
objectionable, namely, that, under all the testimony in the case,
the verdict of the jury should be for the defendant. =

As to the parts of the charge which may be considered a3
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having been excepted to, namely, the parts included in
brackets, the argument on behalf of the defendant is, that,
after the tug’s shaft had been broken, so that she was unable
to navigate herself as a tug, she became unseaworthy for all
purposes ; and that, if the plaintiff took the tug, while she was
in that condition, past a port where he might have had her
repaired, such conduct would prevent a recovery upon the
policy if she were lost while she continued in such unsea-
worthy condition, even though the loss did not arise from the
breaking of the shaft. i

But the Circuit Court took the view, in its charge, and, as
we think, correctly, that, while the breaking of the shaft
might have rendered the tug unseaworthy for the purpose of
propelling herself and towing other vessels, yet it was compe-
tent for the plaintiff to prove, as he claimed to the jury the
fact was, that the master stopped the leakage occurring around
the broken shaft at the stern of .the vessel, so far as would
make her seaworthy to be towed, and undertook to have her
towed to the port of Cleveland, which was her destination,
where he could have her repaired by her owner. The court
instructed the jury, in substance, that permitting the tug to be
towed in such condition, past Port Huron and Detroit, and
through the Detroit River, into Lake Erie, with the design to
take her to Cleveland for repairs, would not of itself constitute
such a breach of the policy as would deprive the plaintiff of
his right to recover thereon; and that, if the master of the
tug, in the exercise of reasonable prudence and discretion,
took that course, after he had so far controlled the coming in
of water at the place where the break of the shaft had
occurred, as to render the vessel reasonably safe to undergo, at
that time of the year, the navigation proposed in the form pro-
posed, it would be proper for the jury to consider, on all the
evidence, whether such condition of the vessel was the cause
of her ultimate loss, and, if so, whether, in taking her past a
port where she might have been repaired, the master was
guilty of incompetency, or of such lack of ordinary care in
Navigating the vessel, as brought the case within the excep-
tlons contained in the policy, as above set forth.
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The contention of the defendant is, that, if the vessel became
unseaworthy from any cause in the course of her voyage, and
failed to put in at the first port where such unseaworthiness
could be repaired, that unseaworthiness operated to release
the insurer from liability, whether the loss resulted from such
unseaworthiness or not. DBut we are of opinion, that, by the
terms of the policy, the vessel was insured against all perils of
the lakes which should damage her, excepting perils and losses
consequent upon and arising from, or caused by, the specified
and excluded causes applicable to and arising out of the facts
of this case, namely, incompetency of the master, or want of
ordinary care and skill in navigating the vessel, rottenness,
inherent defects, and all other unseaworthiness.

The company is not released from liability by reason of the
existence of any of the excluded conditions, but is released
from such losses as are consequent upon and arise from or are
caused by any of the specified, excluded causes. If, therefore,
the vessel was subjected to a peril of the lake, and sustained
loss which did not arise from, or was not caused by, some one
of the excluded causes, the company was not released from
liability. Therefore, it was contended by the plaintiff, that,
although the shaft of the tug had been broken,in Lake Huron,
about seventy miles from Port Huron, yet, as the master had
succeeded at the time in so stopping the leak around the shaft
that he had it under such control that he was able to have the
tug taken in tow, and, by moderate pumping, to keep her free
from water, and as, after reaching Port Turon, and finding
that the leak was under control, he continued his course to
Detroit, and as he there found that the leak was still under
control and proceeded to go across Lake Erie, with a design to
reach Cleveland, where the vessel could be repaired by her
owner, he acted with ordinary care. This question was sub-
mitted to the jury, under all the circumstances of the case, and
upon the opinions of experts, approving the course.

The question also arose, whether, when the vessel began to
fill with water upon Lake Erie, such filling with water was
caused by the breaking of the shaft or by some other peril;
and upon this point the testimony of the master, who made a
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particular examination at that time, was distinet, that the
leak which had existed at the time the shaft was broken, and
had been stopped by him, remained stopped at the time the
water was found to be coming in. There was other testimony
bearing upon the questions above stated, and which was fairly
submitted to the jury, and upon which the verdict they gave
was justified.

The principle adopted by the Circuit Court in laying the
case before the jury was the proper one. In the insurance of
a vessel by a time policy, the warranty of seaworthiness is
complied with if the vessel be seaworthy at the commence-
ment of the risk, and the fact that she subsequently sustains
damage, and is not properly refitted at an intermediate port,
does not discharge the insurer from subsequent risk or loss,
provided such loss be not the consequence of the omission. A
defect of seaworthiness, arising after the commencement of
the risk, and permitted to continue from bad faith or want of

. ordinary prudence or diligence on the part of the insured or
his agents, discharges the insurer from liability for any loss
which is the consequence of such bad faith, or want of pru-
dence or diligence ; but does not affect the contract of insur-
ance as to any other risk or loss covered by the policy and
not caused or increased by such particular defect. American
Ins. Co. v. Ogden, 20 Wendell, 287; Peters v. Phaniz Ins.
Co., 8 Serg. & Rawle, 25; Paddock v. Franklin Ins. Co., 11
Pick. 227; Starbuck v. New England Marine Ins. Co., 19
Pick. 1985 Adderly v. American Mutual Ins. Co., Taney’s
Dec. 1265 Copeland v. New England Marine Ins. Co., 2 Met.
£32; Capen v. Washington Ins. Co., 12 Cush. 517; Merchants
Mutual Ins. Co. v. Sweet, 6 Wisconsin, 670; Hoxwe v. Pacific
Mutuol Ins. Co., T Allen, 211; Rouse v. Insurance Co., 8
Wall. Jr. C. C. 367.

Inview of all the facts in evidence, the court properly put
the case on this subject to the jury in these words:

“The Sprague having been temporarily repaired by calking
Fhe leakage occasioned by the breaking of her shaft, and taken
I tow by the Wilcox, and in safety having reached Detroit,
the question presents itself as to the duty of the master or
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plaintiff to have the proper repairs made there before starting
on Lake Erie for her home port on Lake Erie, and, failing to
do so, how does it affect the plaintiff’s right to recover on this
policy ? On this point I direct you, that if, when the Sprague
arrived at Detroit, the breaking of the shaft and the conse-
quent leakage therefrom was such that an ordinarily prudent
and discreet master, of competent skill and judgment, would
have deemed it necessary to repair the vessel, so as to stop the
leak, before proceeding on the voyage to Cleveland, and you
| find that the sinking of the vessel and its loss was occasioned
' by his omission to do so, and would not otherwise have hap-
pened, then the plaintiff is not entitled to recover in this suit.
But if you find, from the character of the injury and the leak,
that a master of competent skill and judgment might reason- |
ably have supposed, in the exercise of ordinary care for the i
safety of the vessel, that she was seaworthy for the voyage in
which she was then engaged, in the manner that she was to
make the trip to Cleveland in tow of the Wilcox, notwith-
‘ standing the leakage occasioned by such breaking of the shalt,
and on that account omitted to make such repair at Detroit,
then such omission to make such repair at Detroit is no bar to
a recovery in this suit.”

Special objection is made by the defendant to that portion
of the charge which says, that “the want of ordinary care at
the time of the loss in Lake Erie must be shown by a fair pre-
ponderance of the proof on behalf of the defendant, for the
reason that the defendant sets it up in its special defence, in
the form of a special answer, and in that respect takes upon
itself the establishment of the affirmative of that proposition.”
The court had previously stated to the jury, that, to entiitle
the plaintiff to recover, he must show that he had complied
with the terms of the policy, and that it must appear from
the whole proof, that the loss was not occasioned by the want
of ordinary care of the master in charge of the vessel, or on
account of being unseaworthy, as hereinafter stated, and r.1013
within the exceptions contained in the policy, against which

the defendant did not insure the plaintiff.” The defendant
had undertaken, by expert testimony, to prove that the master
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did not exercise ordinary care, when he discovered the water
gaining on his pumps in Lake Erie, because he did not require
the tug which was towing him to take him back to the Detroit
River, and it was in regard to this claim of the defendant that
the court said what is thus specially objected to. We think
the instruction was proper in reference to the subject to which
it related.

We do not consider it necessary to discuss particularly any
of the other positions taken by the defendant. They have all
of them been considered, we see no error in the record, and

The judgment of the Circuit Court is affirmed.

PORTER ». BEARD.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF MASSACHUSETTS.

Argued January 19, 1888, — Decided January 30, 1888.

Merchandise was delivered to its importer, after he had paid the duties on
it as first liquidated or estimated on its entry. Subsequently, the col-
lector recalled the invoice, the local appraiser increased the valuation,
there was a reappraisement by the general appraiser and a merchant
appraiser, and a new liquidation, which increased the amount of duties.
The importer paid that amount under protest, and appealed to the Secre-
tary of the Treasury, (who affirmed the action of the collector,) and then
brought a suit against the collector to recover the amount: Held, that
under § 3011 of the Revised Statutes, the action would not lie, because
the payment was not made to obtain possession of the merchandise.

Tms was an action against a collector to recover an alleged
excess of duties. Judgment for defendant. Plaintiff sued out

this writ of error. The case is stated in the opinion of the
court,

Mr. Charles Levi Woodbury for plaintiffs in error.

Mr. Solicitor General for defendant in error.
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