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Counsel for Parties.
Mr. Martin F. Morris, opposing.
Mg. Curer Justice Warre delivered the opinion of the court,

This motion is denied. While the stipulation binds the par-
ties to submit the cause without oral argument, there is noth-
ing which requires this to be done at any particular time. Its
terms will be fulfilled if the submission is made when the case
is reached in its order. As no reference is made to Rule ),
we cannot apply that rule to the case on the suggestion of one

of the parties against the protest of the other.
Denjed,

NEW ORLEANS PACIFIC RAILWAY COMPANY »
UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.
Submitted January 6, 1888. — Decided January 16, 1888.

Under the provision of the act of July 81, 1876, ¢. 246, 19 Stat. 121, « that
before any land granted to any railroad company by the United States
shall be conveyed to such company, or any person entitled thereto under
any of the acts incorporating or relating to such company, unless such
company is exempted by law from the payment of such cost, there shall
first be paid into the Treasury of the United States, the cost of surveying,
selecting and conveying the same by the said company or persons in
interest,” the New Orleans Pacific Railway Company, as the owner, by
conveyance from the New Orleans, Baton Rouge and Vicksburg TRailroad
Company, of its interest in the land grant made to the latter company by
§ 22 of the act of March 3, 1871, c. 122, 16 Stat. 579, was bound to pay
the cost of surveying the land, before receiving a patent for it, although
such cost had been incurred and expended by the United States before
March 3, 1871, the construction of no part of the road having been C(fm'
menced before the expiration of the five years limited for the completion
of the whole of it.

ArreAL from a Judgment against the petltloner in the Court
of Claims. The case is stated in the opinion of the court.

Mr. John 8. Blair, Mr. Jokn F. Dillon and Mr. Wager
Swayne, for appellant.
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MUr. Attorney General and Mr. Assistany Attorney General
Howard, for appellee.

Mr. Justice Brarcnrorp delivered the opinion of the court.

This is an appeal by the New Orleans Pacific Railway
Company from a judgment of the Court of Claims dismissing
its petition, on a demurrer thereto, after it had failed to amend
the petition in accordance with leave granted to it by the
court.

The substantial allegations of the petition are these: The
petitioner is a eorporation of Louisiana. The New Orleans,
Baton Rouge and Vicksburg Railroad Company was incor-
porated by Louisiana in 1869. DBy § 22 of an act of Congress
passed March 3, 1871, ¢. 122, 16 Stat. 579, there were granted
to the New Orleans, Baton Rouge and Vicksburg Railroad
company, its successors and assigns, in aid of the construction
of its railroad from New Orleans to Baton Rouge, thence by
the way of Alexandria, in the State of Louisiana, to connect
with the Texas Pacific Railroad Company at its eastern ter-
minus, the same number of alternate sections of public lands
per mile, in the State of Louisiana, as were, by the same act,
granted in the State of California to the Texas Pacific Rail-
road Company ; and it was provided that said lands should be
withdrawn from market, selected, and patents issued therefor,
and opened for settlement and preémption, upon the same
terms and in the same manner and time as was provided for
and required from the Texas Pacific Railroad Company within
the State of California: « Provided, That said company shall
complete the whole of said road within five years from the
passage of this act.” t
: By § 9 of the same act, there was granted to the Texas
Pacific Railroad Company, its successors and assigns, every
alternate section of public land, not mineral, designated by odd
numbers, to the amount of ten alternate sections of land per
nile on each side of said railroad in California.

Section 12 of the same act provided as follows: ¢That
whenever the said company " (the Texas Pacific Railroad
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Company) “shall complete the first and each succeeding sec-
tion of twenty consecutive miles of said railroad and put it in
running order as a first-class road in all its appointments, it
shall be the duty of the Secretary of the Interior to cause
patents to be issued conveying to said company the number of
sections of land opposite to and coterminous with said com-
pleted road to which it shall be entitled for each section so
completed. Said company, within two years after the passage
of this act, shall designate the general route of its said road,
as near as may be, and shall file a map of the same in the
Department of the Interior; and, when the map is so filed,
the Secretary of the Interior, immediately thereafter, shall
cause the lands within forty miles on each side of said desig-
nated route within the Territories, and twenty miles within
the State of California, to be withdrawn from preémption,
private entry, and sale.”

On the 11th of November, 1871, the New Orleans, Baton
Rouge and Vicksburg Company filed in the Department of
the Interior a map of the general route of its rcad from Baton
Rouge to Shreveport, and, on the 13th of February, 1873, a
like map showing the general route of its road from New
Orleans to Baton Rouge. In 1871 and 1873, the lands along
said general route, within the grant of the act of March 3,
1871, were withdrawn from entry and sale by order of said
Department On the 5th of January, 1881, the petitioner
became the owner, by conveyance from the New Orleans,
Baton Rouge and Vicksburg Company, of all its interest n
such grant of public lands; and the conveyance and its accept-
ance by the petitioner were duly recognized by the Depart-
ment of the Interior. After January 5, 1881, the petitioner
constructed two hundred and sixty miles of the railroad from
Shreveport, by way of Alexandria and West Baton Rouge, 10
White Castle, in Louisiana, within the limits of the lands with-
drawn for its grantor, and substantially upon the course, direc-
tion, and general route of the road filed by such grantor.

On the 13th of March, 1883, the Secretary Of the Interior
transmitted to the Pres1dent of the United States a report in
writing of the commissioner appointed by the President to ¢x
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amine said two hundred and sixty miles, and recommended that
they be accepted, and that patents for such lands as might have
been earned by their construction be issued to the petitioner.
This recommendation was approved in writing by the Presi-
dent, and on the 3d of March, 1885, patents were issued to
the petitioner for 679,284.64 acres of lands in Louisiana, as
earned by the petitioner. DBefore issuing the patents, the
Secretary of the Interior exacted from it $14,713.63, alleging
the same to be due for the cost of surveying the lands, although
such cost had been incurred and expended by the United States
prior to March 8, 1871. The petitioner denied the right of
the United States to that sum, and paid it under protest.
The petitioner prayed judgment for that sum.

The question in the case is as to the effect of a statutory
provision enacted July 31, 1876, c. 246, 19 Stat. 121, in “ An
act making appropriations for sundry civil expenses of the
Government for the fiscal year ending June thirtieth, eigh-
teen hundred and seventy-seven, and for other purposes,” in
these words: “ And provided further, That before any land
granted to any railroad company by the United States shall
be conveyed to such company, or any person entitled thereto
under any of the acts incorporating or relating to said com-
pany, unless such company is exempted by law from the pay-
ment of such cost, there shall first be paid into the Treasury
of the United States the cost of surveying, selecting, and con-
veying the same by the said company or persons in interest.”

We are of opinion that this provision of the act of 1876
controls the present case, and is conclusive against the right
of the petitioner to recover the money in question. At the
bime this act was passed, neither the petitioner nor its grantor
had acquired any right to claim the lands granted. The five
years from March 8, 1871, within which, as a condition, the
whole of the road was to be completed, had elapsed without
the commencement of any part of the work of construction.
That was not, begun until nearly ten years after the act of
March 3, 1871, was passed. The petitioner accepted the con-
veyance from its grantor with full knowledge of the provision
of the act of 1876. Congress had a right at that time to im-
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pose upon the grant the new condition, the company having
failed to complete the whole of the road by March 3, 1876.

The restriction in the act of 1876, that the provision for the
payment of the cost of surveying the land shall not apply toa
company which is “exempted by law from the payment of
such cost,” does not apply to the case of the petitioner. There
is no express statutory provision exempting the grantor to the
petitioner from the payment of the cost of surveying the land.
All that can be said is, that the act of March 8, 1871, was
silent on the subject. It neither exempted the beneficiary
from paying the cost of surveying, nor did it expressly require
it to pay such cost. It and its grantee, therefore, fall within
the provision of the act of 1876, because not within the excep-
tion contained in that provision.

It is urged for the appellant, that, in the present case, the
surveys had been made and paid for by the United States
prior to the passage of the act of March 3, 1871, and that, as
§ 12 of that act provided for the issuing of patents without
requiring the payment of the cost of surveying, the company
was therefore “exempted by law from the payment of such
cost,” within the meaning of the provision of the act of
1876 ; and it is suggested, that no statute in respect to the
granting of public lands to either a State or a railroad com-
pany, passed prior to 1876, contained a provision expressly
exempting the grantee from the payment of the cost of su-
veying. It is further urged, that the terms of the provision
of the act of 1876 are not intended to apply to then existing
grants, but only to future grants and to the cost of surveys (o
be made thereafter.

But we are of opinion that the provision is a general one,
and that, although it is enacted in connection with an appro
priation of money for the survey of public lands and of pr-
vate land claims, and follows a requirement that no patent
shall issue for a private land claim until the cost of survey and
platting shall have been paid into the Treasury by the party
in interest, yet it is not controlled by those circumstances. It
is manifestly general legislation, applying, as to the past, 10 all
land theretofore ¢ granted to any railroad company by the
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United States,” and to the cost of surveying such land, whether
that cost had been previously incurred or expended, or was to
De incurred or expended in the future. The exception created,
that the provision is not to apply to a company exempted by
law from the payment of the cost, is general in its language.
If such a company is to be found, the exception applies to it ;
if it is not to be found, the provision applies to it.

It is urged for the appellant, that, inasmuch as § 17 of
the act of March 3, 1871, provided, in regard to the Texas
Pacific Railroad Company, that, upon the failure to complete
its road within the time limited by that act, Congress might
adopt such measures as it might deem necessary and proper to
secure the speedy completion of the road, and, inasmuch as
that act contained no reservation of a power to add to, alter,
amend, or repeal its provisions, Congress was restricted, on a
failure of the New Orleans, Baton Rouge and Vicksburg Com-
pany to complete the whole of its road within five years from
the passage of the act, to the adoption of measures for the
securing of a speedy completion of the road, and that the im-
position upon the company of the cost of surveying the land
was not such a measure.

But we are of opinion, that while, on the failure of the com-
pany to complete its road within the time limited, Congress
might adopt measures to secure its speedy completion, no
limitation was imposed on the right and power of Congress,
the company having failed even to commence the construction
of any part of its road within the time limited, to virtually
renew the grant and extend the time within which the land
might be earned, with the imposition of a new condition, that,
before any patent should be issued, the cost of surveying the
land patented should first be paid into the treasury.

In the case of Farnsworth v. Minnesota & Pacific Railroad
(o, 92 U. 8. 49, it was held by this court, that, where a grant
o land and connected franchises is made to a corporation, for
the.construction of a railroad, by a statute which provides for
their forfeiture upon failure to perform the work within the
prescribed time, the forfeiture may be declared by legislative
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the failure of the grantee; and that any public assertion by
legislative act of the ownership of the State after the default
of the grantee is equally effective and operative. See, also,
MeMicken v. United States, 97 U. S. 204, 217, 218.

In the present case, it is true that the statute did not provide
for the forfeiture of the grant on failure to complete the whole
of the road within the five years; but, within the principle of
b the case referred to, Congress was left free, on a failure of the
i grantee to do any of the work within the five years, to impose
E the condition it did upon the grant of the lands. As was said
in Farnsworth v. Minnesota & Pacific Railroad Co., the act
i having made the construction of the whole of the road within
five years a condition precedent to a patent for any of the
! land granted, no conveyance in disregard of that condition
i could pass any title to the company, as was held in Schulenbery

v. Harriman, 21 Wall. 44. Tt follows that Congress had the
power, after the lapse of the time during which the right to
| any conveyance could have been earned, to impose a condition
‘ upon which such right could be earned in the future. The
application by the petitioner for a conveyance or patent must
be taken as an assent by it to the condition imposed by the
act of 1876.
" The same principle was applied in United States v. Repor-
" tigny, 5 Wall. 211.  In Railway Co. v. Prescott, 16 Wall. 605,
it was held by this court, that the 21st section of the act of
July 2, 1864, 13 Stat. 365, amendatory of the act of July 1,
1862, 12 Stat. 489, to aid the Kansas Pacific Railway in the
construction of its road by the grant of lands, which }Lm(‘l.ld&-
tory section required the prepayment of the cost of surveying
selecting, and conveying the lands, required the prepayment
as to lands granted by the original act, as well as to thost
granted by the amendatory act. It was contended by counsel
in that case, that, as the original act required no such prepay
ment, the United States could not, in disregard of the statute
which made the grant, annex new conditions to it by a subse-
quent enactment. But this court said (p. 608): We are Of
opinion that no patent could rightfully issue in any case untl
the cost of survey had been paid. None of the road had been
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built when the amendatory act was passed. No right had
vested in any tracts of land, and the power, as well as intent,
of Congress to require such payment cannot be contested.”

The same statutory provisions were under consideration in
Railway Co. v. MeShane, 22 Wall. 444, In that case, in
reference to the provision of § 21 of the act of 1864, this
court said (p. 462): “That the payment of these costs of sur-
veying the land is a condition precedent to the right to receive
the title from the Government, can admit of no doubt. Until
this is done, the equitable title of the company is incomplete.
There remains a payment to be made to perfect it. There is
something to be done, without which the company is not
entitled to a patent.”

This view was affirmed in respect to like statutory provisions
concerning the Northern Pacific Railroad Company, in the
case of Northern Pacific Railroad Co.v. Traill County, 115
U. 8. 600, where, by an act passed in 1870, Congress had pro-
vided that before any land granted to the company by the
United States should be conveyed there should first be paid
into the Treasury of the United States the cost of surveying,
selecting, and conveying the same.

These views seem to us to be decisive in the present case,

and,

The judgment of the Court of Claims s affirmed.

GUMBEL ». PITKIN.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
EASTERN DISTRICT OF LOUISIANA.

Argued December 20, 1887. — Decided January 9, 1888,

A court of the United States, sitting as a court of law, has an equitable
DO\.ver over its own process to prevent abuse, oppression, and injustice;
which power may be invoked by a stranger to the litigation as incident

t(})1 'the jurisdiction already vested, and without regard to his own citizen-
ship.
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