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receiver, nor are they seeking to enforce the liability of Ken-
nedy as a shareholder. Their claim, and their only claim, 
against him is for his failure to insert his own name, or that 
of some other responsible person, in the blank which had been 
left by them in the transfer they signed on the books of the 
bank for the stock he had bought. His obligation to them, if 
any there is, grows out of his contract with them as a pur-
chaser, and not out of the banking law. That presents no 
Federal question. There is nothing in that law which makes 
it his duty to save his assignors from harm by reason of their 
former ownership, or which required him to register his owner-
ship for their protection.

Neither is it at all important that, in its opinion, the Su-
preme Court of the State expressed a doubt as to the correct-
ness of the judgment against Le Sassier & Binder. That 
judgment, as it stood, was conclusive on that point, and if 
Kennedy had been liable to them at all, it would have been 
for the amount adjudged, because he had been called upon to 
defend if he desired to do so. He was discharged, not because 
the judgment was wrong, but because he had not, in the opin-
ion of the court, been guilty of any neglect of duty towards 
those against whom it was rendered, which would make him 
liable to them therefor.

The motion to dismiss is granted.
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If the jury return a verdict for the plaintiff after the court in its charge 
instructs them to “ disregard altogether” evidence on the plaintiff’s part, 
which had been improperly introduced and had been excepted to, t e 
defendant cannot assign error here in this respect.
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Rulings of the court below on questions of law will not be considered here 
on a writ of error, unless it appears from the bill of exceptions, or other-
wise in the record, that the facts were such as to make them material to 
the issue which was tried.

The  case is stated, in the opinion of the court.
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This suit was brought by Madison, the defendant in error, 
for injuries received by him through the alleged negligence of 
the New York, Lake Erie and Western Railroad Company, 
while he was in its employ as a brakeman. He charged in his 
petition that “ after a train of cars operated by said defendant, 
and on which train he was employed as aforesaid, had stopped 
at the town of Mantua, a station along the line of said com-
pany in the district and division aforesaid, it became necessary 
in the course of his duties to step between two cars of said 
train for the purpose of uncoupling them, and while so en-
gaged, without any fault or negligence on his part, but through 
the fault and negligence of this defendant in permitting its 
road-bed at said town to remain in an unsafe, insecure, and 
dangerous condition, all . of which was unknown to this plain-
tiff, his right foot was caught and held fast in said road-bed, 
and while so caught and held, being unable to extricate it, he 
was, without any fault on his part, but through the negligence 
and carelessness of defendant, struck, jammed, and run over 
by one of defendant’s cars, so injuring his left leg as to neces-
sitate its amputation and cause the loss thereof.”

The answer denied that the injury was caused by the negli-
gence of the company, and insisted that it happened through 
the fault of the plaintiff himself.

The errors assigned here are :
1. That the Circuit Court erred in the admission of incom-

petent evidence at the trial; and,
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2. That the Circuit Court erred in its charge to the jury.
In reference to the first of these assignments the bill of ex 

ceptions shows that at the trial several witnesses were called 
by the plaintiff, who were permitted to testify to certain alter, 
ations which were made in the road-bed by the section fore, 
man, with the knowledge and approval of the road-master, 
after the accident occurred. This was objected to at the time, 
and exceptions were duly taken; but the court, in submitting 
the case to th$ jury, directed them to disregard that testimony 
altogether, as it had been improperly admitted, and must not 
be considered as tending to prove that the “ railroad track was 
not in a reasonably safe condition at the time.” It is true 
that, in one place in its charge, the court said this evidence was 
« not to be regarded . . . as an admission of the defend-
ant of the defective character of the road-bed,” but afterwards 
it was expressly stated that the testimony was not to be con-
sidered at all, as the section foreman could not at the time the 
alterations were made do anything that would bind the com-
pany upon the question of the condition of the track when the 
accident occurred. The jury could not have been misled on 
this subject.

As to the other error assigned, it is sufficient to say that there 
is nothing in the record to show the materiality of the charge 
complained of, or of the requests to charge which were refused. 
No part of the evidence, save that which was excepted to, is 
set out in the bill of exceptions, and there is no such statement 
of the facts proven as will enable us to see that the charge as 
given or refused had any reference to the case as it appeared 
at the trial. The record as it comes to us presents only ab-
stract questions of law, which may or may not have been ruled 
in a way to affect the defendant injuriously. It has long been 
settled that such questions will not be considered here on a 
writ of error unless it appears from the bill of exceptions, or 
otherwise in the record, that the facts were such as to make 
them material to the issue which was tried. As was said in 
Dunlop v. Jfonroe, 7 Cranch, 242, 270 : “Each bill of excep-
tions must be considered as presenting a distinct and substan-
tive case; and it is on the evidence stated in itself alone, that
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the court is to decide. We cannot go beyond it and collect 
other facts which must have been in the mind of the party, 
and the insertion of which in this bill of exceptions could alone 
have sanctioned the opinion as prayed for.” To the same 
effect is Worthington v. Mason, 101 U. S. 149, 152, where this 
appears: “ As We understand the principles on which judg-
ments here are reviewed by writ of error, that error must ap-
pear by some ruling on the pleadings, or on a state of facts 
presented to this court. Those facts, apart from the pleadings, 
can only be shown here by a special verdict, an agreed state-
ment duly signed and submitted to the court below, or by bill 
of exceptions. When in the latter, complaint is made of the 
instructions of the court given or refused it must be accompa-
nied by a distinct statement of testimony given or offered 
which raises the question to which the instructions apply.” 
“The proof of the facts which make the charge erroneous 
must be distinctly set forth, or it must appear that evidence 
was given tending to prove them.” See also United States v. 
Morgan, 11 How. 153, 158; Reed v. Gardner, 17 Wall. 409; 
Jones v. Ruckell, 104 U. S. 554; Phoenix Life Ins. Co. v. Rad- 
dim, 120 U. S. 183, 196.

Upon the record as it comes to us we find no error, and the 
judgment is consequently

Affirmed..
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Upon the record in this case, the question whether the lands of the plain-
tiffs in error were taxable is not a Federal question, but is one on which
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