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tory clause, sounds merely in covenant. The ownership was not divested by 
the covenant of affreightment, and consequently, the master was incapable 
of committing barratry. There was, then, no total loss on the second count 
in the declaration.

The opinion of the circuit court on this exception must be sustained. 
But there are other exceptions on the record, in which it is admitted by 
the parties that the circuit court erred. The points intended to be raised in 
these exceptions have, in effect, being decided by this court in Gaze and 
Bichaud v. Baltimore Insurance Company, at February term 1813. (7 Cr. 
358.) For the errors in these exceptions, the judgment must be reversed, 
with directions to.the circuit court to award a venire facias de novo.

Judgment reversed.

Hall  v . Leig h  et al. (a)
Principal and factor.

If two joint-owners of merchandise consign it to a merchant for sale, and inform him that each 
owns one moiety; and if they give separate and variant instructions, each for his own moiety; 
one of the consignors alone may maintain a separate action against the consignee, for a viola-
tion of his separate instructions.

This  case is so fully stated in the opinion of the court that it is deemed 
unnecessary to add more than that Harper and Pinkney, for the plaintiff in 
error, did not argue the case, as there was no appearance for the defendants 
in error, but simply stated, that they contended that the separate instruc-
tions of each owner severed the joint interest, and cited 1 Esp. 117, and 
Watson on Partnership 233-34.

*February 18th, 1814. Livi ngs ton , J., delivered the opinion of the 
court, as follows :—This cause comes here on a writ of error to the 
Circuit Court of the United States for the district of Maryland. This action 
was brought by the plaintiff, who was also plaintiff below, to recover the pro-
ceeds of one hundred bags of cotton, which had been shipped to the defend-
ants, and by them sold on commission.

At the trial, it appeared, that the plaintiff, together with William Potts 
& Co., in 1807, made a joint shipment of two hundred bales of cotton 
to the address of the defendants, who resided at Liverpool, to make sale 
thereof for their joint benefit. This cotton belonged, one-half to the 
plaintiff, and the other half to William Potts & Co. The shipment was 
accompanied by two letters to the defendants, the one written by the plain-
tiff, bearing date 14th February 1807, in which, after advising them of the 
shipment, he adds, “ Mr. Potts has written you on the subject of his interest 
in this adventure ; for myself, I have to request that you will, after covering 
me in cost and charges, make such disposition of my one-half the shipment 
as your own-judgment may think best for my interest.”

The other letter was written by William Potts & Co., and is dated 5th 
February 1807, in which they also advised the defendants of the shipment 
which they say is “ for account of Mr. Hall and ourselves, each one-half,” 
and after directing what is to be done with their moiety, they observe, that

(a) February 12th, 1814. Absent, Washin gto n , Justice.
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“ under present circumstances, Mr. Hall will decline drawing on his pro-
portion, as he wishes you to avoid selling at the present prices, as long as 
possible ; we refer you to him for more particular directions.”

In another letter of the 13th April, 1807, the plaintiff directed the defen-
dants that, after affecting sales of his half of the cotton, on the terms of 
his first letter, “they should pass the net proceeds of his proportion to the 
* , credit of Messrs. W. Potts & Co., and furnish him *with  sales and

■* account-current, as soon as possible, to enable him to settle with those 
gentlemen here.”

After the receipt of these letters, the defendant, on the 5th June 1807, 
sold one hundred bags of the cotton on account of‘William Potts & Co., at 
17c?. sterling per pound, and immediately advised them thereof. The defen-
dants afterwards, that is, on the 31st December 1807, had the remaining one 
hundred bags of cotton valued at 14c?. sterling per pound, at which price 
they took it to themselves, and carried the amount to the credit of William 
Potts & Co., and on the 1st March following, sold them at a higher price. 
The plaintiff, thinking the defendant, guilty of a breach of orders, brought 
this action to recover damage, and on the preceding evidence, the circuit 
court was of opinion, that he could not separately maintain an action against 
them, on which a verdict and judgment passed against him.

Although the purchase of this cotton was on the joint account of the 
plaintiff, and of William Potts & Co., yet as, in its shipment to the defen-
dants, their distinct interests were not only disclosed, but as separate and 
variant instructions were given as to the disposal of it, and as, under these 
directions, the defendants acted throughout the whole of their agency in 
this business, it is not easy to perceive on what ground they now allege 
that they can be liable only in a joint action in the names of the present 
plaintiff, and of William Potts & Co. By their own conduct, they have 
precluded themselves from every objection of this nature, for they have con-
tracted, as to the one-half of this property, with the plaintiff, and as to the 
other moiety, with William Potts & Co., and it will be seen by a recurrence 
to the testimony, not only that their engagements with these parties are 
distinct, but of different kinds. In selling the proportion of W. Potts 
& Co., they had a discretion, but over the other they had no right to sell 
for less than cost and charges. This court, therefore, is of opinion, that 
the action was well brought, and that the judgment of the circuit court 
was erroneous and must be reversed.

Judgment reversed.

*53] *C ommon  Counc il  of  Alexa ndri a  v . Pre st on , (a) 
Liability for taxes.

A purchaser of real estate, in Alexandria, is not personally liable for arrears of taxes, assessed 
before his purchase.

Error  to the Circuit Court for the district of Columbia, sitting at Alex-
andria.

This was amotion in the court below, for judgment and execution against

(a) February 18th, 1814. Absent, Washi ngt on  and Joh nso n , Justices. 
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