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ing existed in the Messrs. Wilkins but a mere spes occupandi, or, as the 
common law phrases it, a mere possibility, which attached *neither  to [-*  
the substance nor the form of the thing.

Upon what ground, then, if I am right as to the ovznership of the goods, I 
can the claim be maintained ? The right of capture acts upon the proprie-
tary interest of the thing captured, at the time of capture. It is not affected 
by the secret liens, or private engagments of the parties. It repudiates even 
the strong claim of a bottomry-bond, because it is not ajus in re. Can, 
then, a mere possibility be of more consideration in a court of prize ? The 
absence of all authority to this effect, and the strong and emphatic language 
of all the cases as to secret liens, speak as powerfully as the most direct and 
pointed decisions against it.

There is a case cited by the court in The Aurora, 4 Rob. 218, where 
property was shipped, by a merchant in Holland, to A., a person in America, 
by order of B., and per account of B., but with directions to A. not to 
deliver it, unless satisfaction should be given for the payment; and it was 
held as good prize, on the ground, that the property still remained in the 
enemy shipper. This case I think strongly in point; and the manner in 
which Lawrence attempted to distinguish it from the case then on trial, 
shows a full concurrence in its correctness. The reasoning of the court in 
The Aurora itself, and in The Marianna, 6 Rob. 22, are also illustrative of 
the general doctrine.

On the whole, I consider that, by the doctrine of the common and the 
prize law, these goods were, at the time of capture, enemy property ; and 
that the claim of the Messrs. Wilkins, ought to be rejected ; and in this 
opinion, I have the concurrence of two of my brethren, (a)

Monday, March 14th. Harper suggested diminution of the record in 
the case of W. & J. Wilkins, and prayed the court to grant a writ of cer-
tiorari to the court below; but the court refused, the case having been 
argued and decided.

*The Fbances , Boye e , master: Thomp so n  et al., claimants. [*335
Prize.—Domicil.

A naturalized citizen, who, in time of peace, returns to his native country, for the purpose of 
trade, but with the intention of returning again to his adopted country, continuing in the former 
a year after the knowledge of the existence of war between the two countries, for the purpose 
of winding up a complicated business, and engaging in no new commercial transactions what-
ever with the enemy, and actually returning to his adopted country in a little more than a year 
after his first knowledge of the war, is to be considered .as having gained a domicil in his native 
country; and his goods, captured after the war, liable to condemnation.* 1

Goods appearing by the ship’s papers to be a consignment from alien enemies to American 
merchants, condemned in toto as prize, although further proof was offered that American mer-
chants were jointly interested, and that they had a lien upon the goods, in consequence of ad-
vances made by them. Further proof on these points refused.

This  was an appeal from the sentence of the United States’ Circuit 
Court for the district of Rhode Island. The facts were as follows :

(a) Judges Washin gto n  and Tod d .
1 And see The Friendschaft, 3 Wheat. 15.
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War was declared by the United States against Great Britain, on the 
18th of June 1812. The ship Frances, having on board a cargo of goods 
of British manufacture, consigned to various persons in the United States, 
sailed from Greenock, in Scotland, on the 19th of July, in the same year, 
for New York. On the 28th day of August following, she was captured by 
the Yankee privateer, and carried into the district of Rhode Island, where 
the cargo was libelled as enemy property.

Robert and James Thompson and William Steele, naturalized citizens of 
the United States, claimed a considerable part of this cargo as their own 
property ; and also claimed 130 packages, another part of the same cargo, 
as being owned by them jointly with British subjects, or as having a lien 
upon the property, in consequences of advances made upon the consignment. 
These goods were all consigned by James Thompson, a naturalized citizen 
of the United States, residing in Scotland, to William Steele, a citizen of 
the United States, carrying on the business of the concern in New York.

All the goods claimed, except the 130 packages, were incontestibly the 
property of the claimants ; and on the trial, restoration of two-thirds was 
decreed to Robert Thompson and William Steele, residents in the United 
States ; in which decree, the captors acquiesced. The remaining third, 
which belonged to James Thompson, who resided in Scotland, was con-
demned : and from this sentence, he appealed to this court.
*3361 *The  130 packages were also condemned as enemy property ; and

J from this sentence, the claimants appealed to this court; but having 
received more full information than they originally possessed respecting the 
ownership of these goods, they abandoned their claim as to this property, 
except as to 66 boxes, of which they still claimed to hold a moiety ; the 
other moiety being acknowledged to be the property of Messrs. Dalgleish 
& Frame, British subjects.

A claim to all the above mentioned goods was also interposed by the 
United States, for a violation of the non-intercourse laws : which claim 
was rejected in the circuit court, and an appeal taken to the supreme court.

James Thompson, as appeared from the evidence, was a native of Scot-
land, and came to the United States in the year 1793, where he resided, car-
rying on trade and commerce, until the year 1801. In 1797, he was natural-
ized. In the year 1801, he went to France, on the commercial business of 
his house, and some time afterwards, passed over to England, where he was 
employed in making purchases for and shipments to his house. In the 
year 1803, he settled in Glasgow, where he continued doing that part of the 
business of the partnership which was to be transacted in Great Britain, 
until the declaration of war. After the knowledge of that event, he trans-
acted no commercial business whatever, and was exclusively employed in 
arranging his affairs, in such manner as would enable him to return to the 
United States. This being accomplished, he, in August 1813, engaged a 
passage on board the cartel ship, the Robert Burns, about to sail from Liver-
pool to New York, but was stopped by the orders of government. He then 
passed over to Ireland, and privately embarked for the United States, where 
he arrived in November last. Several affidavits were taken to show that he 
always considered the United States as his permanent place of residence, 
and that he uniformly expressed his determination to return. His letters 
manifested the same intention. It also appeared, that his business was com- 
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plicated, and required his attention, after he ceased to engage in new adven-
tures ; but it did not appear, that he had performed any act which could 
be considered as *commencing  to return, until August 1813, when he r*qo>,  
engaged a passage on board the Robert Burns. *-

As to the 66 boxes of merchandize, the moiety of which was still claimed 
by Robert and James Thompson and William Steele, they prayed, on bring-
ing up the cause to this court, to be allowed to make further proof of their 
property in the said goods ; and offered, as further proof, the affidavit of 
James Thompson, that they were the joint property of the house of Dalgleish 
& Frame and of Messrs. Thompsons and Steele, under a contract made by 
two letters which were exhibited, and which he said were original. In addi-
tion to this, James Thompson swore that he gave his bill for the moiety of 
these goods, which bill he had paid, and that he was prevented from notify-
ing this contract to his partners, in his letter to them, by the hurry produced 
by the shipment. The claimants offered also, the affidavit of William Steele, 
stating that, some time after the papers of the ship Frances were opened, he 
received the invoice and letters annexed to his affidavit, in an envelope with 
some other papers. That the letters were in the handwriting of John Frame 
and James Thompson. That, before he received them, he was convinced, 
from the marks, that the goods in the invoice were, in some respects, the 
joint property of his house and of Dalgleish & Frame ; which fact he stated 
to the agents of the captors, as well as the judge of the circuit court, at the 
trial, in June 1813 ; and that James Thompson was in the habit of taking 
goods on joint account, from houses in Scotland, and sending them to the 
house in America, without specifying whether they were on joint account 
or on commission.

The letters referred to, were, one from Dalgleish & Frame, dated Glas-
gow, 27th June 1812, and addressed to Mr. James Thompson, Glasgow, in 
which they say, the goods were printed in consequence of his orders ; and 
express a hope that he will take the whole contained in the invoice ; or, if 
not, that he will allow them to go to his house on joint account. The other 
was a letter addressed to Messrs. Dalgleish & Frame, signed James Thomp-
son, and dated Glasgow, 1st July 1812, in which he acknowledges the receipt 
of their letter of the 27th of June 1812, and says, that as there are a 
*great many more goods in the invoice than he had ordered, and as r*ooo  
he did not wish to take so large a quantity, he would send them on L 
joint account.

The invoice, or rather bill of parcels, was dated Glasgow, 27th of June 
1812, and was headed “Messrs. R. & J. Thompson and W. Steele bought 
of Dalgleish & Frame.” The affidavit of John Frame, taken in Glasgow, 
was also exhibited, in which he swears that the goods are the joint property 
of Messrs. R. & J. Thompson and Wm. Steele and of Dalgleish & Frame. 
Such was the further proof offered.

In the Frances, were two letters from James Thompson to Wm. Steele. 
The first was dated Glasgow, July 13th, 1812, in which he says “I annex a 
list of goods consigned by the Frances. These consignments are the safest 
and surest trade for us, and it was from this conviction, that I allowed of so 
many consignments.” In the annexed list of consignments, referred to in 
the foregoing letter, were the goods shipped by Messrs. Dalgleish & Frame. 
In this letter, he writes on the business of the house, speaks of the consign- 
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merits generally, recommend that the goods should be promptly sold at the 
market price, and accounts of sales returned ; but makes no allusion to any 
interest in the goods of Dalgleish & Frame.

Irving, for appellants, after stating the facts of the case, and the claim 
of Robert & James Thompson and William Steele, contended, that British 
property shipped on board an American vessel, before a knowledge of the 
war, was not liable to capture, either under the laws of the United States or 
the president’s instructions to the commanders of privateers. That the com-
missions issued by the president to the private armed vessels of the United 
States, only authorized them to seize, 1st. British vessels and the property 
found on board : 2d. All property liable to capture by the laws of war ; and 
that the property, in the present case, did not come under either of these 
*ooqi descriptions. *Acts  of Congress of June 18th, and June 26th, 1812

J (2 U. S. Stat. 755, 759). See also, the instructions of the President 
to the private armed vessels of the United States.

Enemies’ property in possession of the nation declaring war, at the time 
of the declaration, is not liable to seizure as prize of war : it can only be 
sequestered by municipal regulation. The court having jurisdiction in cases 
of this kind, sits as a municipal, not as a prize court. The Rebeckah, 1 Rob. 
238 ; The Boedes Bust, 5 Ibid. 207 ; 2 Azuni 224.

The property, in the present case, is to be considered as committed to 
the public faith. The circumstances under which it was shipped, and after-
wards sailed, were very peculiar. The non-intercourse act and the several 
acts supplementary thereto, the revocation of the French decrees, thQ presi-
dent’s proclamation of 2d November 1810, the letter of the American secre-
tary of state (Mr. Monroe) to Mr. Foster, the British minister, under date 
of July 26th, 1811, the revocation of the British orders in council, and the 
assurances of Mr. Russell, the American charge d'affaires in Great Britain, 
presented a state of things on which the British merchants, and the American 
merchants in Great Britain, confidently relied for the security of their prop-
erty shipped, under these circumstances, to the United States.

This doctrine, that the property of an enemy, found in the country at the 
breaking out of a war, is under the safeguard of the public faith, is a prin-
ciple of the common law. In England, property in this situation would not 
be condemned. Enemy goods which came down the Baltic, and were landed 
in England, before a knowledge of the war, have been there held to be safe. 
Magna charta itself recognises the principle. By the rule of reciprocity, 
therefore, protection ought to be extended by the American government to 
the property now in dispute.

It is said, that we have not a standing in court, that James Thompson is 
an alien enemy, and that an alien enemy cannot support a claim of this kind. 
*3401 we *sa?’ ^at, admitting James Thompson to be an alien enemy, 

■*  his agent in this country may have a standing in court, if the prop-
erty in question be divested of its hostile character, "which we contend is the 
case here. Nostra Madonna delle Gracie, 4 Rob. 161; 6 Ibid. 1 ; Ibid. 21; 
The Marianne, Ibid. 24 ; The Packet de Bilboa, 2 Ibid. 135.

But if these goods be hostile property, and the claimants, on that account, 
have no right to them, still, we contend, the captors cannot support their 
claim : The property of the goods, if not in the claimants, is in the United
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States, and liable to seizure under the non-intercourse act of March 1st, 1809 ; 
which act is neither repealed by nor merged in the act declaring war, nor 
any other act. (2 U. S. Stat. 528, §§ 5, 8, 18.) The 3d section of the prize 
act (Ibid. 759), requires that all the laws of the United States then in force, be 
observed by the owners, officers and crews of privateers. The non-inter-
course act was one of the laws of the United States then in force. The 
second act of instructions to the privateers of the United States (issued 6th 
August 1812), interdicts the capture of American vessels having on board 
British goods : they are to be seized by the collectors of the respective ports. 
The United States have always asserted their prior right to such property. 
(See the circular letter from the controller of the treasury, of October 16th,. 
1812.) They have chosen to municipalize it—to reserve it to themselves. 
Congress has resisted every attempt to the repeal the non-intercourse. The 
act of July 13th, 1813 (3 U. S. Stat. 4), shows that the United States have 
not relinquished their claim to property situated like that now in dispute. 
Their relinquishment only goes to such property as should be condemned as. 
prize of war.

As to the first instructions of the president, they only authorize the 
private armed vessels of the United States to capture enemy property on 
board neutral or hostile vessels, and not that found on board American 
vessels returning to the United States, flying before the storm of war, and 
seeking the protection of their country. See the circular letter of Mr. 
Secretary Gallatin, of 26th August 1812. The second set of instructions, 
before referred to, prohibit the capture of American vessels returning to 
the United States with British property shipped *after  the repeal of r*o 4T 
the orders in council, and before the declaration of war was known *•  
in England. These instructions were operative as soon as issued, and were 
the law for all the privateers of the United States. They made a cessation 
of hostilities as to the property above described ; which if thereafter cap-
tured by a privateer, would be restored to the owners. The captors w’ould 
only be relieved from the payment of damages and costs. 2 Azuni, 229r 
230, 355, 263 ; The Speedwell, 2 Dall. 40 ; The Mentor, 1 Rob. 154.

We would now, on behalf of the claimants, move the court to allow us 
further proof as to the ownership of the property. We wish to show that 
the goods are not, in truth, consigned property, but that one moiety belongs 
to the claimants. We wish to explain the papers which the captors have 
considered as proving the property in question to be hostile. That we have 
a right to make this explanation, we refer the court to the following cases. 
6 Rob. 3 ; BelVs Case, Ibid. 1’32 ; Madonna delle Gracie, 4 Ibid. 161 ; The 
Josephine, Ibid 21 ; The Sarah, 3 Ibid. 268. That further proof may be 
allowed in an appellate court, see 1 Rob. (Am. ed.) p. 7, Sir W. Scott 
and Sir J. Nicholl’s statement of the general principles of proceedings in 
the admiralty.

Dexter, contra, said, that the motion, on behalf of the claimants, for 
further proof, was entirely unexpected ; that there was nothing for them to 
found such a prayer upon ; that the claim to the 130 packages was ambigu-
ous, the ground upon which it was made being alternative, viz., either that 
the goods were shipped on joint account, or that the claimants have an 
equitable lien on them, on account of advances made on the consignment.

8 Cban ch —14 209



341 SUPREME COURT [Feb’y
The Frances.

That these 130 packages were wholly British property, is clear from the 
papers exhibited : they were consigned by British merchants to the claimants, 
with orders to sell, and remit the proceeds.

The decision as to the residue of the property in dispute, viz., the third 
claimed by James Thompson, depends upon his national character. That 

this is hostile is evident *from the decision in the case of The Venus 
J (ante, p. 253), to which decision, and the argument on behalf of the in 

captors that case, we beg leave to refer the court.
To return, then, to the 130 packages. It being clear that they were 

British property, the only question is, whether such property is liable to 
condemnation, as prize of war. The case, as stated and argued upon by the 
captors, is not justified by the facts ; the real state of the case is materially 
different. The Frances was captured, not in port, but on the high seas. 
She did not enter the port, upon the faith of the nation, but was brought in 
as prize. The counsel for the claimants, admitting the goods now in dis-
pute, to be British property, has said, that American property similarly situ-
ated would not be condemned in England ; and that, therefore, by the rule 
of reciprocity, protection ought to be extended by the American govern-
ment to these goods. But even the rule of reciprocity, if it were one which 
-this court could enforce, would not avail the claimants in the present case ; 
for the British government do not themselves respect the rule : they have 
captured and condemned our vessels sailing towards England, though igno-
rant of the war.

The declaration of war is expressed in terms as general as possible. The 
instructions of the president to the privateers of the United States give 
them a general authority to capture all property liable to capture by the 
Haws of war. The public faith was not pledged so as to protect this vessel. 
If it was pledged to repeal the non-intercourse law, there was no pledge that 
war should not be declared ; and we claim condemnation under the declara-
tion of war.

As to the president’s instructions of 26th August, it appears, that they 
were issued only two days previous to the capture of the Frances. The 
captors, consequently, had no notice of their existence. They sailed with 

instructions authorizing this capture : and we contend, *that the new 
J instructions were no instructions to these captors, until they had 

received notice of their being in force.
It has been said, on the part of the appellants, that if their claim is 

rejected, the United States, and not the captors, will be entitled to the prop-
erty. We reply, that the United States have now abandoned their claims ; 
so that the property, if condemned, must be condemned to the captors.

Harper, for appellants.—The reasons on which we ground our prayer for 
further proof, are the following : 1st. Certain bales of carpeting appear, 
by the invoice and bill of lading, to be the property of Steele. In the letter 
of 13th July 1812, from James Thompson to Steele, they are stated to be a 
consignment. The further proof which we would offer, in regard to this 
apparent inconsistency, goes to show that upon these goods, although stated 
to be consigned to Steele, James Thompson & Co. had made advances to 
the owners, to the amount of 1000?. sterling, which created a lien upon the 
goods. This lien, we contend, was the property of James Thompson & Co.
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Again, certain other goods appear, in like manner, by the bill of lading and 
invoice, to be the property of Steele ; but, by the letter, to be the property 
of Dalgleish & Frame and James Thompson. The further proof we offer 
here, is, that we were joint-owners with Dalgleish & Frame. It is a gen-
eral rule of prize law, that further proof shall be allowed on an appeal, 
where the preparatory evidence was doubtful or ambiguous. The present 
case, we conceive, comes within this rule.

Dexter, contra, on this point of further proof, cited the two following 
cases, The Marianna, 6 Rob. 24 (Am. ed.), to show that an equitable lien is 
no ground of restitution in prize causes ; and The Tobago, 5 Ibid. 196, where 
it is decided, that a bottomry-bond, given in time of peace, gives *no  
such title to the obligee as will enable him to support at claim for *•  
restitution, after a declaration of war. He contended, that a captoj’ takefc 
cum onere, only when the onus is visible and direct.

Pinkney, on the same side.—Further proof, under the circumstances of 
this case ought not to be allowed. The goods were shipped, when war was 
expected. The intention of the shipper was to give a neutral character to 
the property. James Thompson knew the facts relative to the transaction, 
as well when he made the shipment, as now. He had reason to expect and 
did expect war: hence, the color given to the transaction. If the court 
allows further proof in a case like this, they will hereafter be inundated 
with fraud and perjury. It is a general rule of the prize courts, that 
further proof which goes to contradict the ship’s papers, shall not be admit-
ted. If there had been really an American interest in this case, it was 
James Thompson’s duty, as well as interest, to let it appear upon the 
ship’s papers. The original claim of the appellants was stated in the alter-
native—either they had a lien on the goods for money advanced by them 
through James Thompson, or the goods were consigned to them on joint 
account.

The heading of the invoices was false, by their own admission. A letter 
appears among the papers in this cause, from Robert Sterling, jun., who had 
property on board, shipped in the name of William Steele : this letter was 
evidently written in contemplation of war. James Thompson’s letter of 13th 
July, contains a list of goods consigned, in contradistinction to the goods 
belonging to the firm. The goods in question are among the consignments. 
By James Thompson’s letter of 14th July, it appears, that he knew of the 
war. From a second letter of Robert Sterling, jun., dated 15th July, it is 
evident, that he also knew of the war. In contradiction to such documents, 
further proof ought not to be admitted.

Harper, in reply.—In the cases of the bottomry-bond and lien, cited by 
the counsel on the opposite side, the possession of the *property  was 
in the captors. The lien was a lien without possession, it was only *-  
an incumbrance. But here, the thing was in the possession of him who had 
the lien: the property was vested, so far as the lien extended for the 
advances. Steele was Thompson’s agent, and might have retained the 
goods, until the advances were repaid.

Although war was feared, peace was confidently expected. There was 
no motive for giving a neutral character to the property : no fraud was
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intended. There was no intention to defeat the non-intercourse law. 
Besides, an intent, even if it existed, to defeat a municipal law, is no ground 
for refusing further proof.

The letters referred to by the counsel for the captors, went with the 
invoices ; and the accidental ambiguity which seems to exist in the papers 
was owing to the hurry occasioned by the endeavor to get the goods first to 
market, and to obtain the bounty on exportation.

Dexter.—In the cases cited, the property was not more in the belligerent 
captor, than it was in the present case : These goods never were in posses-
sion of the consignee ; they were captured in the hands of the shipper: 
they were not shipped as the property of James Thompson & Co., but as 
the property of the Scotch merchants.

Irving cited The Demon, 1 Rob. 86, on the point of further proof.

Monday, March 7th. Irving.—As to the national character of James 
Thompson. It appears, from the testimony in this case, that James Thomp-
son is a native of Scotland, that he came to the United States in 1793, was 
naturalized in 1797, and in 1801, returned to Scotland, where he continued to 
reside as a merchant, until some time subsequent to the declaration of war.

Naturalization, under the laws of the United States, confers upon the sub-
ject of it all the rights and privileges of anative Citizen, excepting that of 
*q4.ni becoming president of the United States. He has, therefore, the *same

J right to leave this country and go abroad, which a native citizen pos-
sesses. The law of England is the same in this respect. When is the hos-
tile character to be fixed upon him ? Not until a war breaks out between 
the two countries, and he continues, notwithstanding, to reside and carry on 
a hostile trade with the enemy country. Murray v. The Charming Detsy, 
2 Cr. 120. A citizen, whether native or naturalized, surprised in a foreign 
country, by a war, has a right to a reasonable time to withdraw his effects. 
Madonna delle Gracie, 4 Rob. 161,195. In Mr. Johnson’s case {The Indian 
Chief, 1 Rob. 17, 12), his engagements to his creditors were considered by 
the court as a sufficient justification of his residence in Great Britain, and 
his property was restored. On the point of reasonable time to withdraw, 
see The Ocean, 5 Rob. 90; The Hoop, Ibid. 165, 196; The Dree Gebroeders, 
4 Ibid. 191, 232 ; Vattel, lib. 3, ch. 4, § 63.

Expectation of peace justifies delay in an enemy country, or explains the 
quoanimo of the resident. The Diana, 5 Rob. 60. In Dell v. Gilson, 
1 Bos. & Pul. 355, it is decided, that the goods of a British subject, pur-
chased in an enemy’s country, after the commencement of hostilities, may, 
under certain circumstances, be sent to England. This decision, though 
now overruled in that country, in the case of Potts v. Dell, 8 T. R. 548, 
has not been overruled here. The liberty to withdraw property in case of 
■war, is expressly recognised by various treaties, which fix the time for with-
drawing. See, among others, the Treaty of 1794, between his Britannic 
majesty and the United States, art. 26. But these treaties do not create the 
principle. If, then, we allow time to an enemy to withdraw his effects, shall 
we not allow at least the same indulgence to our own citizens ?

,.^1 A cruizer cannot capture for violation of a municipal law. The
-* seizure for a violation of the non-intercourse *act  is directed to be 
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by the collectors ; the action for the recovery of the penalties and forfeitures 
arising under the act is to be debt, and the proceedings generally are to be 
in conformity with the act of 2d March 1799, to regulate the collection of 
duties on imports and tonnage. But where a statute gives a particular form 
of action, that form must be pursued. Act of Congress of March 1st, 1809, 
§ 8, 18 (2 U. S. Stat. 530, 532) ; act of March 2d, 1799, § 67, 68, 69, 88, 91 
(1 Ibid. 677) ; 4 Bac. Abr. 654, tit. Statute K.

Saturday, March 12th, 1814. (Absent, Livingston, J.) Marshal l , Ch. 
J., after stating the facts of the case, delivered the opinion of the court, as 
follows :—The rights of James Thompson depend entirely on his national 
commercial character ; which is decided by the opinion given in the case of 
The Venus (ante, p. 253). The sentence of condemnation pronounced in the 
circuit court, as to James Thompson’s claim, is affirmed.

The original evidence is very strong to prove that the shipment made-by 
Dalgleish & Frame was entirely a consignment. The whole letter of the 
13th of July confirms this idea. It is scarcely credible, that the property of 
Dalgleish & Frame would have been placed on the list of consignments, 
without a note upon it, had it been shipped on joint account. The hurry of 
business will not excuse or account for this omission. The proposition of 
Dalgleish & Frame is stated to have been made on the 27th of June, and to 
have been accepted on the 1st of July. The letters of Thompson to Steele 
are written on the 13th and 17th of July, when this shipment is treated as 
being altogether a consignment. The hurry could not have been such as to 
account for a mis-statement of the fact. There is, too, something mysteri-
ous in the manner in which the papers, offered as additional proof, reached 
Mr. Steele. That they should not have been accompanied by a letter, nor 
bear any marks of coming from abroad, is singular. *Further  proof * 
is not admitted, and the sentence is affirmed. *-

Wednesday, March 16th. (Absent, Marshall, Ch. J.) Wash ington , 
J., as to the opinion of the court on the question of lien, referred to the 
opinion delivered in the case of The Frances (Irvin’s claim, post, p. 418), 
which he said was precisely within the principle of the present case.

Sentence affirmed.

The Frances , Boyer , Master: Gra ha m ’s claim.
Prize.—Further proof.

Where the affidavits produced on the order for further proof are positive, but their credibility 
impaired by the non-production of letters mentioned in the affidavits, a second order for further 
proof will be allowed, in the appellate court.

This  case, like the preceding, was an appeal from the Curcuit Court of 
Rhode Island : and the claim of John Graham, the appellant, was to certain 
other goods by the same ship, the Frances, captured and carried into Rhode 
Island, as stated in the case referred to, by the Yankee privateer.

Harper, for claimant : Pinkney and Dexter, for the captors.

The material facts of the case, and the substance of the argument on
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