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into effect. He has a discretion vested in him, as to the manner and extent; 
but he cannot lawfully transcend the rules of warfare established among 
civilized nations. He cannot lawfully exercise powers, or authorize proceed-
ings, which the civilized world repudiates and disclaims. The sovereignty, 
* , *as  to declaring war and limiting its effects, rests with the legislature.

J The sovereignty, as to its execution, rests with the president. If the 
legislature do not limit the nature of the war, all the regulations and rights 
of general war attach upon it. I do not, therefore, contend, that modern 
usage of nations constitutes a rule acting on enemies’ property, so as to pro-
duce confiscation of itself, and not through the sovereign power : on the 
contrary, I consider enemies’ property, in no case whatsoever, confiscated by 
the mere declaration of war ; it is only liable to be confiscated, at the discre-
tion of the sovereign power having the conduct and execution of the 
war. The modern usage of nations is resorted to, merely as a limitation of 
this discretion, not as conferring the authority to exercise it. The sover-
eignty to execute it, is supposed already to exist in the president, by the 
very terms of the constitution : and I would again ask, if this general power 
to confiscate enemies’ property does not exist in the executive, to be exercised 
in his discretion, how is it possible, that he can have authority to seize and 
confiscate any enemies’ property coming into the country since the war, or 
found in the enemies’ territory? Yet, I understood the opinion of my 
brethren to proceed upon the tacit acknowledgment, that the executive may 
seize and confiscate such property, under the circumstances which I have 
stated.

On the whole, I Am still of opinion, that the judgment of the circuit 
court was correct, and ought to be affirmed. It is due, however, to myself, 
to state, that, at the trial in the circuit court, it was agreed, that the timber 
had always been afloat on tide-waters; and the affidavit by which it is 
proved to have rested on land at low tide, was not taken, until after the 
hearing and decision of the cause. In the opinion which I have expressed, 
I am authorized to state, that I have the concurrence of one of my brethren.

Sentence reversed.

*155] *The  Rapid , Terry , Master.
War.—Trading with an enemy.

After a declaration of war, an American citizen cannot lawfully send a vessel to the enemy s , 
country, to bring away his property.1

The Rapid, 1 Gallis. 295, affirmed.

This  was an appeal from the sentence of the Circuit Court for the 
district of Massachusetts. , The material facts in the case were these :

Jabez Harrison, a native American citizen, the claimant and appellant in 
this case, had purchased a quantity of English goods, in England, before 
the declaration of war by the United States against that country, and 
deposited them on a small island belonging to the English, called Indian 
island, and situated near the line between Nova Scotia and the United

1 See Scholefield v. Eichelberger, 7 Pet. 586 ; 
Jecker v. Montgomery, 18 How. 110; The Wil-
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States. Upon the breaking ont of the war, Harrison’s agents in Boston 
hired the Rapid, a vessel licensed and enrolled for the cod-fishery, to proceed 
to the place of deposit, and bring away the goods. The Rapid accordingly 
sailed from Boston, on the 3d of July 1812, with Harrison, the claimant, on 
board, proceeded to Eastport, where Harrison was left, and from thence, 
agreeably to Harrison’s orders, to Indian island, where the cargo in ques-
tion was taken on board. On the 8th of July, while on her return, she was 
captured by the Jefferson privateer, on the high seas, and brought into 
Salem. The goods, being libelled as prize, and claimed by Harrison as his 
property, were condemned in the circuit court of Massachusetts, to the 
captors, on the ground, that by “ trading with the enemy,” they had acquired, 
the character of enemies’ property.

A claim was also interposed by the United States, on the ground of a 
violation, by the Rapid, of the non-intercourse act ; this claim was also 
rejected. From the decree of the circuit court, the United States and 
Harrison appealed.

Harper, for Harrison.—The ground of condemnation, in the circuit 
court, of the goods in question, was, that trading with the enemy made 
them enemies’ property. But we contend, that in this case, there was no 
trading with the enemy. *Trading  is a commercial contract or a 
series of contracts of sale ; contract is of the essence of trading. But ■- 
no commercial transaction of this kind took place between Harrison and the 
enemy. The contract, in the present case, was made, the goods were pur-
chased and paid for before, the declaration of war ; consequently, when the 
British were friends. Here was merely a case of removal by Harrison of 
his own property from the enemies’ country to this, it was the simple exer-
cise of an act of ownership, an act which surely does not invest the property 
with a hostile character.

Every citizen has a right, on the breaking out of a war, to withdraw his 
property, purchased before the war, from the enemy’s country and remove it 
to his own ; and it is certainly the interest of the community to permit such 
removal. The cargo, therefore, being American property, neither the declar-
ation of war, nor the commission of the privateer, authorized the capture.

But this case does not rest on general principles alone. In the case of 
Hallet v. Jenks, 3 Cranch 210, the actual purchase of a cargo in a French 
port, was decided by this court to be no violation of the non-intercourse act 
of 13th June 1798, a case much stronger than the present. Congress also has 
given a very different construction to transactions of this kind by the act of 
27th February 1813 (2 U. S.‘ Stat. 804), remitting the forfeitures which had 
accrued under the non-intercourse act of March 1st, 1809. (Ibid. 506.)

The claim of the United States will not, at this time, be interposed, (a)

Pitman, contra, contended, 1. That it appearing, on the face of Harrison’s 
claim, that the property in question was put on board the Rapid, in violation 
of the laws of the United States, he can *have  no standing in court 
for the purpose of claiming the same. In support of this point, he L '

(«) This claim was subsequently, during the same term, revived, and an argument 
had thereupon. The decision of the court will be found in the opinion delivered 
March 15th, in the case of The Sally, post, p. 382.
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cited the following cases. The Walsingham Packet, 2 Rob. 72, 77 ; The 
Cornelis and Maria, 5 Ibid. 28, 32 ; The Recovery, 6 Ibid. 348.

2. That all intercourse with the enemy being illegal, the vessel and cargo 
in question are subjected to confiscation as prize. The following cases were 
cited as going to establish this point. Deponceau’s Bynkershoek, p. 24 ; 
The Abby, 5 Rob. 224, 253-4 ; The Jonge Klassina, Ibid. 265, 270 ; The 
Odin, 1 Ibid. 208, 248 ; Case of The Fortuna, cited in the case of The Hoop, 
Ibid. 178, 212 ; The Comet, Edw. Adm. 32 ; The Santa Cruz, 1 Rob. 42; 
The Hoop, Ibid. 196 ; The Ringende Jacob, Ibid. 74, 89 ; Case of The Lou-
isa Margaretha, cited in Bell v. Gilson, 1 Bos. & Pul. 349 ; Case of St. 
Philip, cited in Potts v. Bell, 8 T. R. 556 ; Lord Kenyon’s opinion, Ibid. 
561 ; The Angelique, 3 Rob. app’x, B, p. 7, 294 ; The Venus, 4 Ibid. 289, 
355 ; The Nayade, Ibid. 206, 251 ; The Vrow Judith, 1 Ibid. 126, 150 ; The 
Betsey, Ibid. 78, 93 ; The Neptunus, Ibid. 144, 170 ; Case of The Nelly, cited 
in note to the case of The Hoop, Ibid. 184, 219; The Madonna delle Gracie, 
4 Ibid. 161, 195 ; The Juffrow Catharina, 5 Ibid. 141.

Pinkney, on the same side.—By the constitution of the United States, 
congress has power to declare war. War, in the present case, had been 
declared. After knowledge of the declaration of war, the claimant fitted 
out a vessel to go to the enemies’ country, to bring away his property ; the 
voyage was accordingly prosecuted, and the property brought away. By 
this intercourse with the enemy, the vessel and cargo are to be considered as 
having adhered to the enemy, and as being, pro hdc vice, hostile.

With regard to the general principle, that trade with an enemy is illegal, 
there can be no doubt : the principle is recognised by the common law and 
by the maritime codes of all the European nations. By these laws, all inter-
course with an enemy, not sanctioned by the sovereign power, is prohibited. 
This principle is founded on the strongest reasons. Without this salutary 

*provision, what a wide door would be opened for every species of 
treasonable intercourse ? The English authorities are almost omnipo-

tent on this subject. See Potts v. Bell, 8 T. R. 554, Sir J. Nicholl’s argu-
ment, and the cases there cited. Many of these authorities are judicial 
decisions in cases which occurred before the revolution. The principle con-
tended for was, therefore, brought over, before that time, by the English 
emigrants to this country, and is, consequently, to be considered of equal force 
here as in England. The doctrine, then, may be considered as established.

The voyage, in this case, was undertaken by Harrison, with full knowl-
edge of the war; against his double duty ; in violation both of the non-
importation act and of the rights of war.

But the appellants have attempted to take a distinction between a pur-
chase made before the declaration of war, and a purchase made since ; 
and they contend, that, as the purchase, in the present case, was made 
previous to the declaration of war, the property is not liable to confisca-
tion, no trading having been carried on with the enemy. But all the 
cases on this subject condemn such a distinction. Any commercial inter-
course with the enemy, is trading, within the meaning of the term, as used 
in prize law ; and that, for the very obvious reason before assigned, viz., 
that if commercial intercourse of any kind were permitted, it would facili-
tate the means of casrying on a traitorous correspondence. The case of
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Hallet n . Jenks, 3 Cranch 210, cited by the appellants, was a case of clear 
compulsion. The transaction, in the present case, was perfectly voluntary.

Harper, in reply.—No case has been cited by the claimant’s counsel, in 
which there was not a trading with the enemy. Here, we contend, there 
was none. In the case of Hscott, cited in the case of The Hoop, 1 Rob. 182, 
the goods were the product of a trade long carried on, and shipped under 
fictitious names. Here, they were shipped openly. No circumstances of 
suspicion attended the transaction. *In  some of the cases cited, part 
of the goods were purchased after the declaration of war. All the *-  
cases cited are either new acts of trade, or a continuation of trade in the 
regular course of employment of the parties, and are also attended with cir-
cumstances of suspicion.

The mere act of going into the enemies’ country, is not illegal. Any man 
may go thither, at any time, if the enemy will permit him ; he violates no 
law of his own country, by so doing. Those laws prohibit commercial inter-
course only ; and that, not because it gives an opportunity of affording 
information to the enemy and opens a door for the commission of traitorous 
practices, but because such prohibition is rendered necessary by the modern 
mode of warfare, which is intended to affect the enemy through his 
commerce. The principle and object of the rule, threfore, are not applica-
ble to this case. The rule is confined to commercial transactions and com-
mercial objects. If facility of treasonable intercourse were the reason on 
which the prohibition is founded, it would operate to prevent our citizens 
from going to the frontiers, or even towards them, an operation which was 
surely never intended to be given it. The question to be considered in 
every case of this nature is this—has the privilege of going to the enemies’ 
country been applied to improper purposes ?

Monday, March 7th, 1814. (Absent, Tod d ,'J.) John so n , J., delivered 
the opinion of the court, as follows :—This capture was made on the high 
seas, about a month after the declaration of war. The claimant, Harrison, 
had purchased a quantity of English goods, in England, “ a long time,” to 
use his own language, before the declaration of war, and deposited them on 
a small island, called Indian island, near to the line between Nova Scotia and 
these states. Uupon the breaking out of the war, his agents in Boston 
hired the Rapid, a licensed vessel in the cod-fishery, to proceed to the place 
of deposit and bring away these goods. On her return, she was captured by 
the Jefferson privateer, and was condemned for trading with the enemy’s 
country.

*On the argument, it was contended, in behalf of the appellant, 
that this was not a trading, within the meaning of the cases cited, to 
support the condemnation ; that, on the breaking out of a war, every citizen 
had a right, and it was the interest of the community to permit her citizens, 
to withdraw property lying in an enemy’s country and purchased before the 
war ; finally, that neither the declaration of war, nor the commission of the 
privateer authorized the capture of this vessel and cargo, as they were, in 
fact, American property.

It is understood, that the claim of the United States for the forfeiture, 
is not now interposed. The court, therefore, enters upon this consideration
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unembarrassed by a claim which would otherwise ride over every question 
now before us.

This is the first case, since its organization, in which this court has been 
called upon to assert the rights of war against the property of a citizen. It 

' is, with extreme hesitation, and under a deep sense of the delicacy of the 
duty which we are called upon to discharge, that we proceed to adjudge 
the forfeiture of private right, upon principles of public law, highly penal 
in their nature, and unfortunately, too little understood.

But a new state of things has occurred—a new character has been 
assumed by this nation, which involves it in new relations,.and confers on it 
new rights ; which imposes a new class of obligations on our citizens, and 
subjects them to new penalties. The nature and consequences of a state of 
war must direct us to the conclusions which we are to form on this case.

On this point, there is really no difference of opinion among jurists : 
there can be none among those who will distinguish between what it is, in 
itself, and what it ought to be, under the influence of a benign morality and 
the modern practice of civilized nations. In the state of war, nation is known 
to nation only by their armed exterior; each threatening the other with con- 

Quest or annihilation. The individuals who compose *the  belligerent
■* states, exist, as to each other, in a state of utter occlusion. If they meet, 

it is only in combat. War strips man of his social nature ; it demands of him 
the suppression of those sympathies which claim man for a brother; and accus-
toms the ear of humanity to hear with indifference, perhaps exultation, “ that 
thousands have been slain.” These are not the gloomy reveries of the bookman. 
From the earliest time of which historians have written or poets imagined, 
the victor conquered but to slay, and slew but to triumph over the body of 
the vanquished. Even when philosophy had done all that philosophy could 
do, to soften the nature of man, war continued the gladiatorian combat: 
the vanquished bled, wherever caprice pronounced her^ai. To the benign 
influence of the Christian religion it remained’ to shed a few faint rays upon 
the gloom of war ; a feeble light but barely sufficient to disclose its horrors. 
Hence, many rules have been introduced into modern warfare, at which 
humanity must rejoice, but which owe their existence altogether to mutual 
concession, and constitute so many voluntary relinquishments of the rights 
of war. To understand what it is in itself, and what it is under the influ-
ence of modern practice, we have but too many opportunities of comparing 
the habits of savage, with those of civilized warfare.

On the subject which particularly affects this case, there has been no 
general relaxation. The universal sense of nations has acknowledged the 
demoralizing effects that would result from the admission of individual 
intercourse. The whole nation are embarked in one common bottom, and 
must be reconciled to submit to one common fate. Every individual of the 
one nation must acknowledge every individual of the other nation as his 
own enemy—because the enemy of his country. It is not necessary to quote 
the authorities on this subject; they are numerous, explicit, respectable, and 
have been ably commented upon in the argument.

But after deciding what is the duty of the citizen, the question occurs, 
*1w^ia^ i® consequence of a breach of that duty ? *The  law of prize

J is part of the law, of nations. In it, a hostile character is attached to 
trade, independently of the character of the trader who pursues or directs 
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it. Condemnation to the use of the captor is equally the fate of the prop-
erty of the belligerent, and of the property found engaged in anti-neutral 
trade. But a citizen or ally may be engaged in a hostile trade, and thereby 
involve his property in the fate of those in whose cause he embarks.

This liability of the property of a citizen to condemnation as prize of 
war,maybe likewise accounted for under other considerations. Everything 
that issues from a hostile country is, primd facie., the property of the 
enemy ; and it is incumbent upon the claimant to support the negative of 
the proposition. But if the claimant be a citizen or an ally, at the same 
time that he makes out his interest, he confesses the commission of an 
offence which, under a well-known rule of the civil law, deprives him of his 
right to prosecute his claim.

This doctrine, however, does not rest upon abstract reason. It is 
supported by the practice of the most enlightened (perhaps we may say of 
all) commercial nations. And it affords us full confidence in our decision,, 
that we find, upon recurring to the records of the. court of appeals in prize 
cases, established during the revolutionary war, that in various cases, it was 
reasoned upon as the acknowledged law of that court. Certain it is, that 
it was the law of England, before the revolution, and therefore, constitutes a 
part of the admiralty and maritime jurisdiction conferred on this court ia 
pursuance of the constitution.

After taking this general view of the principal doctrine on this subject,, 
we will consider the points made in behalf of the claimant in this case,, 
and—

1. Whether this was a trading, in the eye of the prize law, such as will; 
subject the property to capture ? The force of the argument on this point,, 
depends upon the terms made use of. If, by trading, in prize law, was 
meant that signification of the term which consists in negotiation or con-
tract, this case would certainly not come under the penalties of the rule. 
But the object, policy and spirit of the rule is to cut off all communication, 
or actual locomotive  intercourse between individuals of the belligerent rsj! 
states. Negotiation of contract has, therefore, no necessary connection >- 
with the offence. Intercourse, inconsistent with actual hostility, is the 
offence against which the operation of the rule is directed : and by substi-
tuting this definition for that of trading with an enemy, an answer is given: 
to this argument.

*

2. Whether, on the breaking out of a war, the citizen has a right to 
remove to his own country with his property, is a question which we con-
ceive does not arise in this case. This claimant certainly had not a right to 
leave the United States, for the purpose of bringing home his property from 
an enemy country ; much less could he claim it as a right, to bring into this 
country goods, the importation of which was expressly prohibited. As to 
the claim for the vessel, it is founded on no pretext whatever; for the 
undertaking, besides being in violation of two laws of the United States, 
wa0 altogether voluntary and inexcusable. With regard to the importations 
10m Great Britain about this time, it is well known, that the forfeiture was 

re eased on grounds of policy and a supposed obligation induced by the 
assurances which had been held out by the American charge d’affaires in 

ngland. But this claimant could allege no such excuse.
3. On the third point, we are of opinion, that the foregoing observations 
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furnish a sufficient answer. If the right to capture property thus offending, 
grows out of the state of war, it is enough to support the condemnation in 
this case, that the act of congress should produce a state of war, and that 
the commission of the privateer thould authorize the capture of any property 
that shall assume the belligerent character. Such a character we are of 
opinion this vessel and cargo took upon herself ; or, at least, she is deprived 
of the right to prove herself otherwise.

We are aware, that there may exist considerable hardship in this case ; 
the owners, both of vessel and cargo, may have been unconscious that they 
were violating the duties which a state of war imposed upon them. It does 
*1 cal no^ aPPear> that they meant a daring violation either *of  the laws or

J belligerent rights of their country. But it is the unenvied province 
of this court, to be directed by the head, and not the heart. In deciding 
upon principles that must define the rights and duties of the citizen and 
direct the future decisions of justice, no latitude is left for the exercise of 
feeling.

Friday, March 11th, 1814. The claim of the United States was taken up.
Hush, Attorney-General.—The United States claim the property in ques-

tion, as a forfeiture under the non-intercourse act of 1st March 1809. This 
act was in force at the breaking out of the war, and still continued in force, 
at the time of the capture of the Rapid. The 6th section of the act declares 
the prohibited goods liable to forfeiture, immediately on being shipped, 
with intention of importing the same into the United States. The United 

:States do not claim in any case, but where the vessel was unquestionably 
bound and sailing to the United States, and when no force was necessary to 
bring her in. When such a vessel actually arrives in a port of the United 
States, the intent is not only evidenced, but carried into effect, and the 
offence is complete.

The arrival, in this case, must be taken as a voluntary coming into port. 
For as the Rapid was bound to the United States, previous to the capture, 
the intervention of the privateer was immaterial, and cannot be considered 
as rendering the arrival involuntary. The commencement of the illegal act 
was at the time of the shipment, and was prior to any forfeiture under bel-
ligerent rights. The forfeiture under the non-intercourse act, therefore, 
relates back to the inception of the offence. The municipal law, we contend, 
abrogated thejizs belli, pro tanto.

It is true, that, by the 14th section of the prize act of 26th June 1812 
(2 U. S. Stat. 763) provision is made for the importation of British goods 
captured from the enemy, and made good and lawful prize of war ; and it 
is admitted, that such goods are forfeited and accrue to the captors; but the 
*16 <51 Question recurs, what is *good  and lawful prize of war ? Not, we

J contend, American property, in an American bottom, coming to the 
United States, as in the present case. By the 16th section of the same act, 
the act of 4th of April 1812, laying an embargo, and the non-exportation act 
of the 14th of the same month, are repealed, so far as they relate to ships 
and vessels having commissions or letters of marque and reprisal. It was 
equally necessary, that there should be an express repeal of the non-inter-
course act. By the act of 2d January 1813 (2 U. S. Stat. 789), directing 
the secretary of the treasury to remit fines, forfeitures and penalties in cei-
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tain cases, property shipped and departing from Great Britain between the 
23d of June and 1 Sth of September, and forfeited, under the non-inter-
course acts, to the United States, is to be restored to the owners : no notice 
is taken of any claim of the captors. The plain inference is, that the legis-
lature did not suppose that any claim existed on the part of the captors. 
The same inference may be drawn from the act of 27th February 1813. 
(Ibid. 804.)

The sovereign is not to be deprived of his rights by implication. Where 
the rights of the sovereign clash with those of a private individual, the 
rights of the latter must yield to those of the former. Fisher v. Blight, 
2 Cr. 358 ; Hales v. Petit, Plowd. 253. This last is a leading case on this 
point.

From the act of 13th July 1813 (3 U. S. Stat. 4), it is clearly to be 
inferred, that, previous to the passage of that act, the rights of the captors 
were considered as being merged in the forfeiture under the non-intercourse 
acts. The act of July has merely suspended the right of the United States.

Pitman, contra, for the captors.—We do not claim adversely to the 
United States, but under the United States, as grantees. We were author-
ized by our commission to capture this vessel, and upon capture, it was for-
feited to us : condemnation, we *contend,  is not necessary to give us pjgg 
title: our title accrued at the moment of capture. The United States *■  
relinquished to us their right, by § 4 of the prize act. The non-intercourse 
act had reference solely to time of peace.

The property in question could not be forfeited to the United States, 
merely by being put on board; for a municipal law can only have a mu-
nicipal operation ; it cannot operate extra-territorially ; it can have no effect 
upon goods in a foreign country, whether that country be hostile or neutral. 
Again, by the act of 1st March 1809, § 8, no persons are authorized to seize 
property for a violation of that act, except the officers particularly men-
tioned therein. Until, therefore, a seizure was made by some person so 
authorized, no forfeiture to the United States could attach : and if, as in the 
present case, a seizure had been made jure belli, no seizure under the mu-
nicipal act could subsequently be made, until the first was determined. The 
Mercurios, 1 Rob. 68, 81.

The non-intercourse act was merged in the declaration of war, as it 
respected British subjects and American citizens : this property was, there-
fore, forfeited to the United States jure belli: they had a right to seize it 
jure belli: this right they have granted to us, and our title to the property 
we have captured must be tried jure belli. If this were a municipal seizure, 
and if the property were British, the British owner would have had a right 
to come into court and assert his claim ; but this he could not now do, being 
an alien enemy.

The 2d section of the act of the 13th July 1813, we consider, notwith-
standing what has been said by the counsel for the United States, as 
acknowledging a previous right in the captors.

Jones, on the same side considered, 1st. The law independent of the 
instructions of the president to privateers. *2d.  The instructions 
themselves. [ 167

1st. The United States did not mean to relinquish the broad ground of
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jus belli, as to British property coming to the United States. The declara-
tion of war and the prize act, being subsequent to the non-intercourse law, 
are to be considered as having abrogated or superseded that law.

But if this should not be admitted, we contend, that these acts may exist 
together, without any inconsistency. There is room enough both for the 
non-intercourse and the prize act. It has been decided by this court, that 
trading with the enemy is, per se, a ground of confiscation ; there, then, the 
prize act may operate. But many hostile cargoes may escape capture, and 
reach the United States ; many such cargoes may be imported by neutrals ; 
here is room for the operation of the non-intercourse act. The act of 13th 
July 1813, relinquishing to the captors the claims of the United States to 
the captured property, is conclusive to show that the United States did not 
mean to relinquish the rights of war. That act describes the property to 
which the United States give up their claim, as property captured on the 
high seas, without limitation.

2d. As to the president’s instructions. These instructions do not apply 
to vessels sailing after knowledge of the declaration of war. But we con-
tend, that the president, not having the power of war and peace, had no 
authority to give such instructions : he could only control the privateers, by 
the power he had of revoking their commissions. There is a difference 
between his power over these vessels and his power over the public armed 
ships of the United States. The prizes taken by privateers under the prize 
act, are forfeitures, and are to be appropriated differently from those cap-
tured under the non-intercourse act. To show that the capture, and not the 
e -. condemnation, *is  the foundation of the captor’s right of property,

-> the court is referred to Morrough n . Cornyns, 1 Wils. 211.

Irving, control.—By the 3d section of the prize act, privateers are bound 
to observe all the laws of the Uhited States. Supposing, thererefore, the 
non-intercourse act to have been in force, they had no right to seize for a 
violation of that act. Besides, the mode of prosecution under the non-inter-
course act is essentially different from that directed to be pursued under the 
prize act. There is also a difference in the manner of distributing the cap-
tured property.

Pinkney.—The rights of the captors depend not upon the non-intercourse 
act. Both that and the prize act may be in force, at the same time, and 
operate on the same thing. The first seizure decides which mode of con-
demnation, &c., shall be adopted.

Harper, in reply.—There is a distinction between importations made by 
citizens of the United States, and those made by foreigners. The latter can-
not be affected by the non-intercourse act, until the goods have arrived within 
the United States. They commit no offence, until the goods are actually 
imported. But with regard to citizens of the United States, the case is dif-
ferent. They are guilty of a violation of the act, by the mere shipment of 
prohibited goods in a foreign country, with intent to import the same into 
the United States. The law, as to them, has an extra-territorial operation ; 
it binds them wherever they are. By the shipment, therefore, at Indian 
island, with intent to import into the United States, the property in the
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present case, was immediately forfeited ; and the right of the United States 
to the forfeiture, at that moment became complete.

For the opinion of The  Court  on the foregoing question, respecting the 
claim of the United States, under the non-intercourse act, see the opinion in 
the case of The Sally, delivered by. Stor y , J., 15th March 1814 (post, p. 
382), in which the court decided in favor of the captors.

*The Alexand er , Pick et , Master. [*169
Prize of war.

A vessel owned by citizens of the United States, sailed from Naples, in the year 1812, for the 
United States, with a cargo, and a British license to carry the same to England; on her passage, 
hearing that war had broken out between Great Britain and the United States, she altered her 
course for England; was captured by the British, carried into Ireland, libelled, and acquitted 
upon her license ; sold.her cargo, and after a detention of seven months in Ireland, purchased 
a return-cargo in Liverpool, sailed for the United States, and was captured by a United States’ 
privateer: vessel and cargo condemned as prize to the captors.1

Capture good, though only a prize-master put on board.
The Alexander, 1 Gallis. 532, affirmed.

This  was an appeal from the sentence of the Circuit Court for the dis-
trict of Massachusetts. The following were the material facts in the case :

The brig Alexander, William S. Picket, master, sailed from Naples, on 
the 22d June 1812, with a cargo of brandy, wine and cream of tartar, with 
a British license to carry the same from Naples to England. She touched 
at Gibraltar, and there left her deck-load, consisting of brandy, and sailed 
from thence for the United States. On the 3d of August 1812, she received 
intelligence of the war between the United States and Great Britain, and 
changed her course for England. She was afterwards captured by the Brit-
ish, and sent into Cork, Ireland, and acquitted, and there disposed of her 
cargo. After seven months’ detention in Cork, she proceeded to Liverpool, 
in ballast. At Liverpool, she took in the cargo in question, purchased by 
Samuel Welles, one of the claimants, then in England, from the proceeds 
of the cargo brought from Naples, and sailed from Liverpool for Boston, 
May 9th, 1813. On the 2d of June following, she was captured by the pri-
vateer America, John Kehew, commander, and libelled as prize, in the dis-
trict of Massachusetts.

When the Alexander sailed from Naples, she and her cargo were owned, 
one-half by the claimants, and the other half by W. & S. Robinson, of New 
York. The master, on his examination upon the standing interrogatories, 
stated, that the vessel belonged to J. & S. Welles and W. & S. Robinson. 
He also stated, that on his arrival in the United States, he delivered to the 
chief clerk of J. & S. Welles, of Boston, bills of lading, invoices and letters 
relating to the vessel and goods. These papers were never produced by the 
claimants.

John Welles, of Boston, claimed the vessel and cargo *for  himself p K 
and Samuel Welles, alleging that Samual Welles, in London, purchased, *- ‘ 
on their joint account, of the agent of W. & S. Robinson, their half of the

1 See The Joseph, post, p. 451.
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