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When an existing railroad corporation, organized under the laws of one
State, is authorized by the laws of another State to extend its road
into the latter, it does not become a citizen of the latter State by exercising
this authority, unless the statute giving this permission must necessarily be
construed as creating a new corporation of the State which grants this per-
mission.

Where a lease of a railroad for ninety-nine years contained covenants for the

payment of monthly instalments of rent, to keep the road in repair, and to
keep accounts of all matters connected with its business, as affecting the
amount of rent to be paid, which covenants were guaranteed by other par-
ties than the lessee, a bill which shows failure to pay rent, depreciation of
the road, and combination of the guarantors and lessee to divert the earn-
ings of the road to the benefit of the guarantors, presents a case of equitable
jurisdiction when it prays for specific performance of the obligations of the
lease. - In such a case a suit at law on each instalment of rent as it falls
due is not an adequate remedy.

Unless specially authorized by its charter, or aided by some other legislative
action, a railroad company cannot by lease or other contract turn over to
another company for a long period of time its road and all its appurtenances,
the use of its franchises, and the exercise of its powers, nor can any other
railroad company, without similar authority, make a contract to run and
operate such road, property, and franchises of the first corporation. Such
a contract is not among the ordinary powers of a railroad company, and is
not to be inferred from the usual grant of powers in a railroad charter.
Thomas v. Railroad Co., 101 U, S. 70, reaffirmed.

The act of the Illinois legislature of February 12, 1855, isa sufficient authority
on the part of the St. Louis, Alton & Terre Haute Company to make the
lease sued on in this case.

But if the other party to the contract, the Indianapolis and St. Leuis Com-
pany, had no such authority, the contract is void as to it; and if the other
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companies had no power to guarantee its performance, it is void as to them,
and cannot give a right of action against them.

An examination of the statutes of Indiana and of the decisions of its courts
fails to show, in the one or the other, any authority for an Indiana railroad
company to make such a contract as that between the principal contracting
companies in this case,

Nor is any authority found in the charters of any of these guaranteeing com-
panies, or of the laws of the States under which they are organized, to guar-
antee the performance of such a contract as this ; the parties to it and
the voad which it relates to being outside the limits of these States, and
having no direct connection with their roads.

The doctrine is sound that when acts have been done and property has
changed hands under void contracts which have been fully executed, courts
will not intertere; but relief in such cases must be based on the invalidity
of the contract, and not in aid of its enforcement. While the plaintiff in
this case might recover in an appropriate action the rental value of the use
of its road against the lessee company, the other defendants who had re-
ceived nothing, but had been paying out money under a void contract, can-
not be compelled to pay more money under the same contract.

This was a bill in equity to enforce specific performance of
a contract of lease of a railway, and contracts of guarantee.
Cross appeals from the decree below. The case is stated in the
opinion of the court.

Mr. John M. Butler and Mr. Joseph L. MeDonald for St.
Louis, Alton & Terre Haute Railroad Company, appellant in
the second case and appellee in the first, made the following
citations to such of the points made by counsel as are decided
in the opinion of the court. '

1. 8t Louis, Alton & Terre Haute Railroad Co.v. Miller, 43
Tl 199 ; Railroad Co. v. Harris, 12 Wall. 65 ; Railway Co. v.
Whitton, 13 Wall. 270 ; Insurance Co. v. Morse, 20 Wall. 445 ;
Steamship Co. v. Tugman, 106 U. S. 118; Memphis & Charles-
ton Railroad Co.v. Alabama, 107 U. 8. 581 ; Bank of Augusta
v. Farle, 13 Pet. 519; Railroad Co. v. Koontz, 104 U. 8. 7;
Canada Southern Roilroad Co. v. Gebhard, 109 U. S. 527;
Muller v. Dows, 94 U. S. 444; Chicago & Novrthwestern Rail-
road, Co. v. Chicago & Pacific Razlroad Co., 6 Bissell, 219 ;
Williams v. Missouri Kansas & Texas Railroad Co.,3 Dillon,
267; Baltzmore & Ohio Railroad Co.v. Gallahwe, 12 Gratt. 655.

IL. and IIL. Pdttsburgh, Cincinnati & St. Lowis Railway Co.
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v. Columbus Chicago & Indiana Central Railway Co., 8 Bis-
sell, 456 ; Zippecanoe County v. Lafayette, Muncie & Blooming-
ton Railroad Co.,50 Ind. 85; Pittsburgh, Cincinnati & St. Lowis
Railway Co. v. Kain, 35 Ind. 291 ; Huey v. Indianapolis & Vin-
cennes Leailroad Co., 45 Ind. 320 ; Railroad Co.v. Vance,96 U.S.
4505 Archer v. Terre Haute & Indianapolis Railroad Co., 102
IIL. 4935 RPailway Co. v. McCarthy, 96 U. S. 258 ; Railroad
Co. v. Pratt, 22 Wall. 1235 Green Bay & Minnesota Rail-
road Co. v. Union Steamboat Co., 107 U. S. 100; Hitchcock
v. Galveston, 96 U. S. 841 ; Attorney General v. Great Euost-
ern Railway Co., 5 App. Cas. 473 ; South Yorkshire Railway
Co. v. Great Northern Railway Co., 9 Ex. 55 ; Great Northern
Lailway Co. v. South ¥ orkshire Railway Co., 9 Ex. 642 ; Smead
v. Indionapolis, Pitisburgh & Cleveland Railroad Co.,11 Ind.
104; State Board of Agriculture v. Citizen’s Street Rozlway Co.,
47 Ind. 407; Low v. Central Pacific Railway Co., 52 Cal. 53 ;
Stewart v. Erie Transportation Co., 17 Minn. 372, 373 ; Zabriskie
v. Cleveland, Columbus & Cincinnate Railroad Co., 23 How.
381 ; Railroad Co.v. Howard, T Wall. 392, 413 ; Board, ete. v.
Lafayette, ecte. Railroad Co., 50 Ind. 85; Flagg v. Monhattan
Lailway Co., 20 Blatchtord, 142; Hoyt v. Thompson’s Erecu-
tor, 19 N. Y. 207; Van Hostrup v. Madison, 1 Wall. 291.

IV. San Antonwio v. Mchaffey, 96 U. S. 312; Railway Co. v.
MecCarthy, 96 U. S. 258 ; Hitchcock v. Galveston, 96 U.S. 341;
National Bank v. Grakam,100 U. S. 699 ; Daniels v. Tearney,
102 U. S. 415 ; Gold Mining Co.v. National Bank, 96 U. S.
640 ; National Bank v. Matthews, 98 U. S. 621; Township of
Pine Grove v. Taleott, 19 Wall. 666 ; 0il Creek & Allegheny
Railroad Co. v. Penn. Trans. Co., 83 Penn. St. 160 ; Woodruf
v. Erie Railway Co., 93 N. Y. 609, 615 ; Whitney Arms Co. v.
Barlow, 63 N. Y. 62; Parishv. Wheeler, 22 N. Y. 494; Behlerv.
German Mutual Fire Ins. Co., 68 Ind. 347 ; Pancoast v. Trav-
elers’ Ins. Co., 719 Ind. 1725 Bradley v. Ballard, 55 1. 413;
Chicago Building Society v. Crowell, 65 1l1. 453 ; Darst v. Gale,
83 Ill. 1386 ; Hamilton Hydravlic Co. v. Cincinnati, Hamilton
& Dayton Railroad Co., 29 Ohio St. 341 ; Hays v. Gallion Gas
Co., 29 Ohio St. 8330 ; Newburgh Petroleum Co. v. Weare, 27
Ohio St. 343 ; Grant v. White, 42 Missouri, 285.
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Mr. Stevenson Burke for Pennsylvania Railroad Company
and others, appellants in the first case, and appellees in the
second cited to point IIL, decided by the court, the follow-
ing cases: Lafayette v. Cox, 5 Ind. 38; Green Bay & Min-
nesota Razlroad Co. v. Union Steamboat Co., 107 U. S. 98;
Bank of Augusta v. Larle, 13 Pet. 519; Miners' Ditch Co. v.
Zellerbach, 37 Cal. 543 ; Thomas v. Railroad Co., 101 U. S. 71
Vandall v. South San Francisco Dock Co., 40 Cal. 83 ; Bell-
meyer v. Marshalltown, 44 Towa, 564 ; Weckler v. First Nat.
Bank, 42 Maryland, 581, St. Louis v. Weber, 44 Missouri, 547 ;
Matthews v. Skinker, 62 Missouri, 329 ; Brooklyn Gravel Load
Co. v. Slaughter, 33 Ind. 185; Lust Anglian Railways Co. v.
Eastern Counties Railway Co., 11 C. B. 1155 Ogdensburg &
Lake Champlain Railroad Co. v. Vermont & Canada Railroad
Co., 63 N. Y. 1765 Davis v. Old Colony Railroad Co., 131
Mass. 258 5 Troy & Boston Railroad Co.v. Boston Hoosac Tun-
nel & Western Railway Co., 86 N. Y. 107 ; Ilinckley v. Gilder-
steeve 19 Grant Ch. U. Canada, 212 ; Archer v. Terre Haute
& Indianapolis Roilroad Co., 102 111 493 5 Pearce v. Madison
& Indianapolis Railroad Co., 21 How. 441 and cases cited ;
Taft v. Pittsford, 28 Vt. 286 5 Franklin Co.v. Lewiston Insti-
tution for Savings, 68 Maine, 43 ; Rock River Bank v. Sher-
wood, 10 Wis. 230 ; Minor v. N. Y. & N. I{. Railroad Co., 53
N. Y. 363; Monument Bank v. Globe Works, 101 Mass. 57;
Lafayette Savings Bank v. St. Louis Stone Ware Co., 2 Mis-
souri App. 299; Central Bank v. Empire Stone Dressing Co.,
26 Barb. 23 ; Madison & Watertown Plank Road Co.v. Water-
town & Portland Plank Road Co., T Wis. 59 Eina Bank v.
Charter Oak Life Ins. Co., 50 Conn. 167; Bank of Genessee V.
Patclin Bank, 13 N. Y. (3 Kernan) 309; Woodruff v. Erie
Lailway Co., 25 Hun. 246 ; Chambers v. Falkner, 65 Ala. 448
Dowing v. Mt. Washington Road Co.,40 N. . 230 ; Wiswall v.
Greenville & Raleigh Plank Road Co., 3 Jones Eq. 183 ; Zoll
Bridge Co. v. Osborn, 35 Conn. 7.

Mr. Ashley Pond for Lake Shore & Michigan Southern
Railway Co., appellant in the first case, and appellee in the
second cited the following cases not cited by Mr. Stevenson
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Burke : Zabriskie v. Cleveland, Columbus & Cincinnate Rail-
road, 23 How. 881 ; Vail v. Hamalton, 85 N. Y. 453 ; Rochester
Sawings Bank v. Averill, 96 N. Y. 467; Railroad Co. v. How-
ard, 7 Wall. 892 ; State Board v. Citizens Railway Co., 47 Ind.
407 Low v. Cent. Pac. Railway Co., 52 Cal. 53 ; Stewart v.
Erie Transportation Co., 17 Minn. 372.

Mr. John T. Dye filed a brief for appellants in the first case
and appellees in the second, citing the following cases not
cited by Mr. Burke: On the first point in the opinion of the
court, Christian Union v. Yount, 101 U. S. 352: And on the
other points, Wittenton Mills v. Upton, 10 Gray 582; Richard-
son v. Sibley, 11 Allen 65 ; Ashbury Railway Coarriage & Iron
Co. v. Riche, L. R. TH. L. 653 ; Stevens v. Rutland &e. Railroad,
29 Vt. 5455 Danbury & Norwalk Railroad Co.v. Wilson, 22
Conn. 435 3 Coleman v. Eastern Counties Railway, 10 Beav. 1;
Bagshaw v. Fastern Union Railway, T Hare, 1145 McGregor
v. Dover & Deal Railway, 18 Q. B. 618; ZEuastern Coun-
ties Railway v. Howkes, 5 H. L. Cas. 331; Smead v. Indi-
anapolis, Pittsburgh & Cleveland Railroad Co., 11 Ind. 104;
Marietta & Cincinnate Railroad v. Elliott, 10 Ohio St. 57;
Adkinson v. Marietta & Cincinnati Railroad Co.,15 Ohio St.
21; Strauss v. Kagle Ins. Co., 5 Ohio St. 59; Peoria & Rock
Istand Railway Co. v. Coal Valley Mining Co., 68 Ill. 489
Railroad Co. v. Vance, 96 U. S. 450.

Mr. Justior MiLLer delivered the opinion of the court.

These are cross-appeals from a decree of the Circuit Court
for the District of Indiana.

The suit was brought in that court by a bill in chancery,
filed by the St. Louis, Alton and Terre llaute Railroad Com-
pany, alleging that it was a corporation organized under the
laws of the State of Illinois, and a citizen of that State, against
the Indianapolis and St. Louis Company, a corporation similarly
organized under the laws of the State of Indiana, and a citizen
of that State, and against the other corporations mentioned in
the bill as citizens of Indiana, or of other States than the State
of Illinois.
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A final decree was rendered in favor of plaintiff for the sum
of $664,874.70, with costs, and an injunction against several of
the defendants, from which both complainants and defendants
in the court below have appealed.

1. The first question arising on the record is that of the juris-
diction of the Circuit Court of the Indiana district as founded
on the citizenship of the parties.

This question was raised at an early stage of the controversy
by a distinct plea to the jurisdiction, and was overruled by the
court. Afterwards, and before the decree, the defendant cor-
porations who had filed this plea withdrew it, and desired to
have the case decided on the merits.

As it is not competent to any parties to confer jurisdiction
on the Circuit Court by a waiver of objections to it, the ques-
tion is one which lies at the threshold of any further proceed-
ing, and must be decided.

The objection arises out of the admitted fact that the Indi-
anapolis and St. Louis Railroad Company is a corporation or-
ganized under a statute of Indiana and is a necessary party to
the suit, and the assumption that the St. Louis, Alton and Terre
Haute Railroad Co. is organized under laws of both Illinois and
Indiana, and is, therefore, a citizen of the latter State, as is its
principal opponent in the controversy.

The complainant company owns a road extending from the
Mississippi River, opposite St. Louis, to Terre Haute, Indiana,
of which only a very few miles—ten or twelve—are within the
State of Indiana. The controversy grows out of a lease of this
road by the complainant company to the Indianapolis and St.
Louis Company. As the complainant company was chartered
originally by the State of Illinois, and is undoubtedly a citizen
of that State, and in that character would have the right to
sue the other companies in the Circuit Court for Indiana, do
the other facts in the case defeat this right by making it also
a citizen of Indiana?

It does not seem to admit of question that a corporation of
one State, owning property and doing business in another State
by permission of the latter, does not thereby become a citizen
of this State also. And so a corporation of Illinois, authorized
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by its laws to build a railroad across the State from the Missis-
sippi River to its eastern boundary, may by the permission of
the State of Indiana extend its road a few miles within the
limits of the latter, or, indeed, through the entire State, and
may use and operate the line as one road by the permission of
the State, without thereby becoming a corporation or a citizen
of the State of Indiana. Nor does it seem to us that an act of
the legislature conferring upon this corporation of Illinois, by its
Illinois corporate name, such powers to enable it to use and con-
trol that part of the road within the State of Indiana, as have
been conferred on it by the State which created it, constitutes it
a corporation of Indiana. It may not be easy in all such cases
to distinguish between the purpose to create a new corporation
which shall owe its existence to the law or statute under con-
sideration, and the intent to enable the corporation already in
existence under laws of another State to exercise its functions
in the State where it is so received. The latter class of laws
are common in authorizing insurance companies, banking com-
panies and others to do business in other States than those
which have chartered them. To make such a company a cor-
poration of another State, the language used must imply crea-
tion or adoption in such form as to confer the power usually
exercised over corporations by the State, or by the legislature,
and such allegiance as a State corporation owes to its creator.
The mere grant of privileges or powers to it as an existing cor-
poration, without more, does not do this, and does not make it
a citizen of the State conferring such powers.

In a case where the corporation already exists, even if
adopted by the law of another State and invested with full
corporate powers, it does not thereby become such new corpo-
ration of another State, until it does some act which signifies
its acceptance of this legislation and its purpose to be governed
by it.

We think what has occurred between the State of Indiana
and this Illinois corporation falls short of this.

The origin of this corporation was a special act of the Illi-
nois legislature of January 28, 1851, chartering the Terre
Haute and Alton Railroad Company to construct a road from
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the State line near Terre Haute to Alton; and by an act of
the Indiana legislature, passed a few days later, this Illinois
corporation was permitted to extend its road through Indiana
to Terre IHaute. Some changes took place in the name and
power of this company by statutes of Illinois, but none which
affected its powers derived from the Indiana statute of Feb-
ruary 11, 1851.

But the property of the corporation was sold out under fore-
closure of a mortgage to Robert Bayard, Samuel J. Tilden,
Russell Sage, and others, who, under an act of the Illinois
legislature, reorgamized the purchasers into the corporation
called The St. Louis, Alton and Terre Haute Railroad Com-
pany, which is the present company, and which, by the Illi-
nois statute, succeeded to all the franchises of the original
Terre Haute, Alton and St. Louis Company. As these in-
cluded all the powers necessary to operate the few miles of the
road in Indiana under the act of February 11, 1851, it was un-
necessary to seek an act of incorporation from that State. It
appears, however, that Bayard, Tilden, and their associates,
did file in the office of the Secretary of State of Indiana a
certificate of the organization of the new company, with the
names of the first directors of it who were to serve until 1863
and it is argued that this made the St. Louis, Alton and Terre
Haute Company a corporation of the State of Indiana. A
critical examination of this certificate renders it very doubtful
whether that was its purpose, but rather indicates that it was
intended to secure and perpetuate the rights granted to the
Terre Haute and Alton Company by the act of February
11,1851, At all events, no evidence exists of the agreement
of the new Illinois company to accept of or act under this at-
tempt at organization under Indiana laws. They never held
an election for directors of the Indiana corporation, if one
existed, and they never in any other manmner recognized the
existence of an Indiana corporation of the same name.

Without going into the question whether the plaintiff in this
case, if it were clearly a corporation of both States, could
maintain this suit in the Circuit Court under the decisions in
this court, we are satisfied that, with reference to its right to
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sue as a citizen of Illinois, it is nof, also, a corporation and
citizen of Indiana under the facts found in this record.

As regards the asserted existence of the Indianapolis and
St. Louis Company under the law of Illinois, by which it is
asserted to be a citizen of the same State with plaintiff, the
objection is the same as that which was overruled in ZRadlway
Co. v. Whitton, 13 Wall. 270, and in Mwller v. Dows, 94 U. S.
444.

2. The next objection to the decree is, that the bill does not
present a case for equitable relief, and should have been dis-
missed for want of jurisdiction in chancery.*

To understand the force of this proposition clearly, it is
necessary to make a statement of the case as made by the bill.

It seems that in May, 1867, the St. Louis, Alton and Terre
Haute Railroad Company, plaintiff in the bill, had nearly com-
pleted and was operating, from Terre Iaute to St. Louis by
way of Alton, a road about one hundred and eighty-nine miles
long. From Terre Haute to Indianapolis (about seventy
miles) a corporation had been organized under the laws of
Indiana to build a road, and probably had built the whole or
a part of it. Indianapolis was then a railroad centre of im-
portance, from which roads ran to Chicago and other lake
towns, and to Louisville, Cincinnati, and other towns on the
Ohio River, and to all the principal cities of the Atlantic Coast.

At St. Louis the Terre Haute and Alton road connected with
the railroad system west of the Mississippi River.

Several of these railroad companies whose traffic was east of
Indianapolis, and all of whom had connection, direct or indirect,
with that city, were desirous of reaching St. Louis with their
business, and made proposal to the complainant company for
the purpose of accomplishing this result. The companies who
executed the agreements to secure this purpose, all of whom
were made defendants to the bill, were the Indianapolis, Cin-
cinnati and Lafayette Railroad Company, the Pittsburgh, Fort
Wayne and Chicago Railway Company, the Pennsylvania
Company, the Bellefontaine Company, the Cleveland, Colum-
bus and Cincinnati Company, and the Cleveland, Painesville
and Ashtabula Company.
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Their proposition was that the Indianapolis and Terre Haute
Company should lease, for a period of ninety-nine years, the
part of complainant’s road between St. Louis and Terre Haute,

and thus with its own road make a continuous line between.

Indianapolis and St. Louis, and the other companies agreed to
guarantee the payment of the rent and performance of the
other obligations of the Terre Haute and Indianapolis Com-
pany. Andit was also agreed that if this company refused to
execute this operating contract, the defendants might pro-
cure some other company to build the seventy miles of road
from Indianapolis to Terre Haute, and execute the agreement
in place of the Terre Haute and Indianapolis Company, and in
like manner they would guarantee the performance of its ob-
ligations in the lease.

‘What occurred was that the Terre Haute and Indianapolis
Company refused to execute the contract of lease, and another
corporation was organized, under the influence and control of
these guaranteeing companies, to build the seventy miles
of road between Indianapolis and Terre Iaute, and the line
of road between Indianapolis and St. Louis was thus made
complete. This company was called the Indianapolis and St.
Louis Railroad Company, and it executed the contract of lease
with the complainant company September 11, 1867. At the
same time, the gnaranteeing companies, except the Pennsyl-
vania Company, executed a new guaranty as a substitute for
the former. The averments of the bill, however, bring in the
Pennsylvania Company as defendant, by alleging that, in its
lease of the Pittsburgh, Fort Wayne and Chicago road it
bound itself to perform the obligation of this latter company
as one of the guarantors, and that, by signing the original
contract of guaranty for the Terre Haute and Indianapolis
Company, it bound itself to the same guaranty for any road
substituted in its place, and, by the further averment, that the
Indianapolis and St. Louis Company, which did enter into the
contract of lease, was in reality but the creature of the com-
panies who signed the original contract of gnaranty, the Penn-
sylvania company included.

This contract of lease between the complainant company
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and the Indianapolis and St. Louis Company lies at the foun-
dation of all claim for relief in this suit. It isa carefully drawn
instrument of nineteen articles. It leases out complainant’s
road from St. Louis to Terre Haute, and a short connecting
line of four miles to Alton, for the period of ninety-nine years,
and it provides for the absolute control of this road by the In-
dianapolis and St. Louis Company, called party of the first.
part, during this period ; for its being kept in repair by that
company ; for the payment of a rent by that company to the
party of the second part, the St. Louis, Alton and Terre Ilaute
Company, which should be regulated by the gross income de-
rived from the use of the road, but in no event to be less than
$450,000 per annum.

Some of these articles of agreement and parts of others im-
portant to the issues before us are as follows :

“ Article I.

“The said party of the first part shall, will, and may manage,
operate, and carry on the business of a certain railroad belong-
ing to the party of the second part, and known as the principal
or main line of the St. Louis, Alton and Terre Haute Railroad,
extending from Terre ITaute, in the State of Indiana, to East
St. Louis or Illinoistown, in the said State of Illinois, and also
a certain branch thereof belonging to the party of the second
part, and extending from a point on the said main line to
Alton, in the said State of Illinois, for and during the period
of ninety-nine years from the first day of June, in the present
year of our Lord one thousand eight hundred and sixty-seven,
upon and subject to the terms and conditions of this indenture,
and all and singular the provisions herein contained.

« Article II.

“ The said party of the first part shall, and will, within a
reasonable time hereafter, finish and put in good order and
condition, any and all unfinished portions of said main line of
railroad, or of said Alton branch thereof, and any and all parts
or portions of either said main line or said branch which may
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be in inferior condition or out of repair; and thereafter, at all
times during the said period of ninety-nine years, the said
party of the first part, its successors and assigns, shall and will
keep the said main line of railroad, and the said Alton branch
thereof, in the order and condition of first-class western rail-
roads, making from time to time all needful repairs, replace-
ments, improvements of and additions to the same at the proper
cost and expense of the said party of the first part, without
deduction or abatement, from the moneys hereinafter provided
to be paid to the party of the second part; and the said party
of the first part shall and will expend, for improvements and
equipments upon the said line of railroad, in addition to the
ordinary expenses of operation, repair, and replacement, a sum
not less in the aggregate than five hundred thousand dollars
before the thirty-first day of December, in the year one thou-
sand eight hundred and sixty-eight.

« Article ITI.

“The said party of the first part shall, and may, for and
during the term aforesaid, use and apply to and for the busi-
ness of said main line and branch railroads any and all depots,
stations, station-houses, car-houses, freight-houses, wood-houses,
and other buildings, and all machine-shops and other shops,
and all depot grounds and other lands adjacent to the said
main line and branch railroad, or either of them, or used or
acquired for use in connection therewith, including certain
depot grounds at East St. Louis aforesaid.” :

Article V. authorizes the lessee comnpany to fix all rates of
fare for freight and passengers, with a provision for the pro-
tection of other companies not material here.

“ Article V1.

“ The said party' of the first part, keeping and performing
all and singular the terms, provisions, and conditions of these
presents, and making the payments hereinafter required, shall
and may, at all times during the period of ninety-nine years
aforesaid, demand, collect, and receive any and all fares,
charges, freights, tolls, rents, revenues, issues, and profits of

e
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the said main line of railroad extending from Terre Haute to
East St. Louis aforesaid, and of the said branch thereof to
Alton aforesaid.
“Article VIL

“ The party of the first part shall, in each and every year of
the term of ninety-nine years, pay, or cause to be paid, to the
party of the second part, in the manner and at the times here-
inafter provided, thirty per cent. of the gross earnings of the
said railroad from Terre Haute to East St. Louis, and the
branch thereof to Alton, until such gross earnings for such °
year shall amount to the aggregate sum of two millions of
dollars, and twenty-five per cent. of any excess over two mill-
ions of dollars, until the whole earnings for such year shall
amount to three millions of dollars, and twenty per cent. of
any excess over three millions of dollars of gross earnings for
such year, and such percentage of the gross earnings for each
such year shall be paid over without any deduction, abatement,
or diminution for any cause whatever; every demand or claim
accruing, or to accrue, to the party of the first part being
hereby declared to be chargeable on that portion of the gross
earnings which the said party is, by the next succeeding article
hereof, empowered to retain as therein provided; but it is
hereby expressly agreed that the aforesaid payments shall
amount, in each and every year, to at least four hundred and
fifty thousand dollars, which is hereby agreed upon as a mini-
mum for each and every year, and it is to be paid absolutely,
without reference to the percentage which it forms of the gross
earnings of such year, and without leaving or creating any
claim or charge upon the earnings of any future year.”

“ Article XV.

“The said party of the first part shall and will, during the
whole period of ninety-nine years aforesaid, keep just, full, and
true accounts of any and all business which shall or may be
done upon the said main line of railroad, and the said Alton
branch thereof, or upon either or any part of either thereof,
and of all moneys earned or received from or on account of
such business, and shall render to the party of the second part,
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monthly during such period, a detailed approximate statement
of such business, showing the receipts and disbursements on
account thereof, and shall also, annually, to wit, on or before
the first day of March in each year, account to and with the
party of the second part for any and all moneys earned or re-

ceived as aforesaid for and during the year terminating with .

the thirty-first day of December preceding the time of such
accounting, and the president of the party of the second part,
or an agent duly authorized by the board of directors, shall, at
all reasonable hours and times during the term aforesaid, have
the right to examine and inspect, and there shall be produced
and exhibited to them, any and all books of account wherein
shall be entered, or which shall purport to contain, any entry
or statement relating to the business done on said main line
and branch railroads, or on any part of either thereof during
the term aforesaid, and any and all vouchers relating to such
business, and shall also have the right to take transcripts from
and copies of such entries or statements and of such vouchers.”

The following is the contract of guarantee, signed by the
other railroad companies on the same day that the foregoing
lease was signed by the two principal companies. The refer-
ence to the operating contract of the 17th May, 1867, being to
the one prepared for the Indianapolis and Terre Haute Com-
pany which it refused to execute. The recitals are omitted,
and only the language descriptive of the contract of guarantee
is given:

“ Now, therefore, this indenture witnesseth, That for and in
consideration of the premises, and of the sum of one dollar to
each of them duly paid, the receipt whereof is hereby acknowl-
edged, the said parties of the first, second, and third parts to
these presents, for themselves, their successors and assigns, have
covenanted, promised, and agreed, and by these presents do
covenant, promise, agree, and guarantee to and with the said
party of the fourth part, its successors and assigns, that the
said Indianapolis and St. Louis Railroad Company shall and will
at all times hereafter keep, observe, and perform all and singu-
lar the covenants, conditions, and provisions of the said operat-
ing contract, bearing date on the 17th day of May, in the year

-
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of our Lord 1867, and of the said instrument bearing even date
herewith, by which the said Indianapolis and St. Louis Rail-
road Company has assumed, adopted, or become liable to carry
out the said operating contract according to the true intent and
meaning thereof : Provided, nevertheless, That all the obliga-
tions of the parties of the first, second, and third parts hereto,
created or intended to be created hereby, shall be several and
not joint, and as to each of them for the equal third part of
any and all damages which may arise from any default of the
said Indianapolis and St. Louis Railroad Company, its succes-
sors or assigns in the premises, or for any breach of this agree-
ment by the said parties of the first, second, or third parts
thereto.”

The bill charges, as violations of the contract of lease, that
the Indianapolis and St. Louis Company has for some time past
failed to pay the rent as fixed at the minimum of $450,000
per annum ; that it is insolvent, and is in many other respects
in default in regard to its obligations under the operating
contract ; that it has not kept the road adequately furnished
with equipments, but has allowed it to run down and depreci-
ate, and has resorted to the use of leased cars and equipments,
instead of purchasing and owning the same ; that the road is not
in the order and condition of a first-class western road, as re-
quired by said contract; that the money which should go to
pay complainant is used to pay for the leased cars; and that the
rails have become worn and the track out of repair. It is also
alleged that the lessee’s road is covered by a large mortgage,
to secure bonds held chiefly, if not altogether, by the guaran-
teeing companies, and, in fact, by means of their ownership of
the stocks and bonds of that company, they are drawing from
it the money which should go to pay complainant’s rent and to
purchase rolling-stock and repair the road. It is then alleged
that suits for the instalments of rent as they fall due, and judg-
ments at law against all the defendants, would be no adequate
remedy. That to do this, or resume possession and control of
complainant’s road for non-performance, would not be sufficient
for that purpose. That complainant has a contract with the
defendants more valuable than would be the resumption of the
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possession of the road in its depreciated condition, both in re-
spect to the road and equipments and the traffic over it, so
largely diminished by construction of the road of the Indian-
apolis and St. Louis Company to the Mississippi River at St.
Louis by that company, and by the other defendants, on a line
nearly parallel to complainant’s road, and not far from it.

The prayer for relief is, that the Indianapolis and St. Louis
Company be required specifically to perform its obligations in
all the respects mentioned, and that, in default thereof, the
guaranteeing defendants be required to do so, and that the
latter companies be required to perform, by paying such of
the instalments of minimum rent as the lessee company fails to
do as they fall due; that the companies be enjoined from re-
ceiving from the Indianapolis and St. Louis Company interest
on its bonds held by them while it is in arrears for rent, and
also enjoined from selling these bonds ; and that a receiver be
appointed to take such a per cent. of the gross earnings of the
company as may be necessary to pay the rent due complainant.

‘We have been thus minute in showing the breaches of the
contract alleged in the bill, the condition of the parties as to
ability to perform, and the relief sought, because it is said that
an action at law for the unpaid rent, as often as the instalments
become due, is an adequate remedy, and is all that the de-
fendants are liable for. But we cannot concur in this view of
the matter. '

If the contracts are valid contracts, and the complainant has
the rights which are guaranteed to it under them, such relief
is very inadequate. To sue for every monthly instalment of
rent, even if the prineipal and the guarantors can be sued
jointly, is almost equivalent to a denial of justice. If the con-
tract is to continue and the road to be run by the lessee com-
pany, which is insolvent, a monthly resort to a suit at law
against the guarantors is destructive of the substantial right of
the plaintiff under the contract. Iaving a valuable contract
in regard to the operation of the road for a great many years
to come, plaintiff cannot be compelled to forfeit it and resume
possession and sue for all its damages in one action, because

this would best serve the purposes of the solvent guarantors.
VOL. cXviii—R0
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The Indianapolis and St. Louis Company agreed to keep the
road, its rolling stock, and its equipment in good condition,
equal to a first-class western railroad. The plaintiff has a
right to have this done specifically, and is not bound to bring
action after action for damages at every stage of this depre-
ciation. These suits would be vexatious, unsatisfactory, expen-
sive, and the relief would be inadequate.

A clause in the contract requires the lessee to keep regular
accounts of all the matters essential to complainant’s rights.
The examination of these accounts by a master is eminently
appropriate, rather than by a jury. The relief granted by the
decree, of enjoining the guaranteeing companies from collect-
ing the interest on the bonds of the Indianapolis and St. Louis
Company while it is insolvent and in arrears, can only be given
in a court of equity.

In short, the numerous questions, the complex issues, raised
in the case can only be satisfactorily tried in a court of equity,
and that court alone can give full, adequate and complete
remedy for the grievances of plaintiffs growing out of the
violation of this contract, and adjust the extent and nature of
that relief among the parties to it.

We are of opinion, therefore, that if the complainant is
entitled to any relief on the facts of the case, it is in a court
of equity as distinguished from a court of law.

3. It is objected that the contract of lease between the two
primary parties to that contract, the lessor and the lessee com-
pany, was one which they had no power to make, and that,
still less, had the other defendant companies authority to
guarantee its performance by the latter.

In the consideration of this question no reference will be had
to any want of regularity in the proceedings attending the ex-
ecution of these agreements, nor to the absence of any such
authority as the boards of directors could have given to the
officers of the companies who signed the contracts. It is here
a question pure and simple as to how far the authority to
execute these contracts is sustained by the corporate powers
which the law has vested in these companies.

A case very much like the present one, as it relates to this
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point, was before us some six years ago, and the opinion in
it establishes for this court the main principles on which the
inquiry must proceed.

In that case a railroad company in New Jersey had leased
its road, franchises, and property for a period of twenty years,
yielding as in this case complete control of it all to the lessees,
and receiving as rent one half the gross sum collected by the
lessees from the operation of the road. The agreement con-
tained a condition that the railroad company might at any
time terminate the contract and take possession of its property :
but in that event they should pay to the lessees the value of
the lease for the remaining period of the twenty years to which
the lease extended. The company exercised this option, took
possession of its road, and the suit was brought to recover on
this covenant. Zhomas v. Railroad Company, 101 U. S. T1.

The decision turned upon the power of the company under
its corporate authority to make the lease. The plaintiffs in
error, who were the lessees, insisted that a corporation may, as
at common law, do any act which is not either expressly or
impliedly prohibited by its charter, although, where the act is
unauthorized, a shareholder may enjoin its execution, and the
State may, by proper process, forfeit the charter. To this the
court responded :

“We do not concur in this proposition. We take the gen-
eral doctrine to be in this country, though there may be excep-
tional cases and some authorities to the contrary, that the
powers of corporations organized under legislative statutes are
such and such only as those statutes confer. Conceding the
rule applicable to all statutes, that what is fairly implied is as
much granted as what is expressed, it remains that the charter
of a corporation is the measure of its powers, and that the enu-
meration of these powers implies the exclusion of all others.”

The reports of decisions in the English courts were very fully
examined, as will be seen by the reported statement of coun-
sels’ briefs, and many of them specially referred to in the
opinion ; also several cases in this court and in the State courts
of this country.

It is not expedient here to go again over the ground there
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considered, as we are of opinion now, as we were then, that
the great preponderance of judicial decisions supports the prop-
osition above stated.

It has been distinctly recognized, and repeated in this court
in the case of the Green Bay & Minnesota Railroad Co. v.
Union Steamboat Co., 107 U. S. 98.

It is cited with approval in the Supreme Court of Massachu-
setts in the case of Davis v. Old Colony Bailroad Co., 131
Mass. 258.

This latter opinion is a very full and able review of all the
important decisions on that subject, and sustains very clearly
the main propositions.

In this court the principle is completely covered by the deci-
sion of the case of Pearce v. Madison & Indianapolis Railroad
Co., 21 How. 441, decided in 1858. In that case the defend-
ant companies, whose road at one end of it terminated on the
Ohio River, had purchased a steamboat to be used on that river
in connection with their freight and passenger traffic, and had
given notes for the purchase money. In a suit on these notes
this court ruled that they were void for want of any authority
in the companies to buy the boat, or to engage in the carrying
trade on the river.

The opinion delivered by Mr. Justice Campbell cites several
of the English cases relied on in Zhomas v. Railroad Co., and
in Dawis et ol v. Old Colony Railroad Co., above referred to,
and concludes with the -observation that “the opinion of the
court is, that it was a departure from the business of the cor-
poration, and that their officers exceeded their authority.”
This doctrine had been previously asserted with great force in
the case of New York & Marylond Line Roilroad Co. v. Wi-
nans, 17 How. 30.

These are all cases in which railroad companies were parties,
and their powers, as regulated by their charters, were the mat-
ters mainly considered. There are many other cases of the
highest authority where railroad corporations are held to the
doctrine laid down in Zhomas v. Railroad Co., above cited ;
Eastern Counties Railway v. Hawkes, 5 H: L. Cas. 331, 371 to
381 Ashbury Roilway Carriage and Iron Co. v. Riche, L. R.
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T H. L. 6535 MeGregor v. Dover & Deal Railway, 18 Q. B. 618;
East Anglian Railways v. Eastern Counties Railway, 11 C. B.
5.

We think it may be stated, as the just result of these cases
and on sound principle, that unless specially authorized by its
charter, or aided by some other legislative action, a railroad
company cannot, by lease or any other contract, turn over to
another company, for a long period of time, its road and all its
appurtenances, the use of its franchises, and the exercise of its
powers, nor can any other railroad company without similar
authority make a contract to receive and operate such road,
franchises, and property of the first corporation, and that such
a contract is not among the ordinary powers of a railroad com-
pany, and is not to be presumed from the usual grant of powers
in a railroad charter.

‘Wemust, therefore, proceed to inquire if any such powers have
been given to the railroad companies engaged in this transaction.

There is found in the record a copy of an act of the Illinois
legislature, approved February 12, 1855, of which the following
is the first section : :

“Sxc. 1. Be it enacted by the people of the State of Illinois
represented in the General Assembly, That all railroad compa-
nies incorporated or organized under, or which may be incor-
porated or organized under the authority of the laws of this
State, shall have power to make such contracts and arrange-
ments with each other, and with railroad corporations of other
States, for leasing or running their roads, or any part thereof,
and also to contract for and hold in fee-simple, or otherwise,
lands or buildings in this or other States for depot purposes;
and also to purchase and hold such personal property as shall
be necessary and convenient for carrying into effect the object
of this act.”

Though it might be said that this act only anthorizes Illinois
railroad companies to become lessees, we think it must be con-
ceded that this enactment authorized the St. Louis, Alton and
Terre Haute Railroad Company, which we have already said
was exclusively an Illinois corporation, to enter into the lease
or operating contract found in the record.
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But if the other party to the contract, the Indianapolis and
St. Louis Company, had no such authority, the contract of lease
is void as to it, and if the other companies had no power to
guarantee its performance, it is void as to them, and the ca-
pacity of the complainant to make this contract does not make
it valid as against those which had not such capacity, and can-
not give a right of action on it against them. In the case of
Thomas v. The Railroad Company, the lessees were natural
persons with no disability to contract, but they were held to
have no remedy on their contract, because it was not binding
on the other party for want of a similar power to make the
contract.

An act of the legislature of Indiana of December 18, 1865,
is relied on as by implication conferring this power. Section 8
is as follows:

“Sxkc. 8. In case any railroad or part thereof shall have been,
or shall hereafter be leased, conveyed, or mortgaged to any
other railroad company, and shall be in the possession of such
other company, under such lease, conveyance, or mortgage, the
road, or part thereof, so leased, conveyed, or mortgaged, shall,
during the continuance of such possession, be assessed, for tax-
ation, as the property of the company having such possession,
in the same manner as if it were a part of the road of such
lessee, grantee, or mortgagee, under its own charter; and such
lessee, grantee, or mortgagee, shall, during the continuance of
such possession, have all the rights and be subject to all the duties
and liabilities in relation to the road, or parts thereof, so held,
which are created by this act, and both its property and the
road, or parts thereof, so held, with its fixtures and the prop-
erty used in operating the same, shall be liable for the payment
of such taxes, in the same manner as railroad property is, in
other cases, made liable for taxes properly assessed against the
same.” 38 Ind. Stat., Davis’ Ed. (1870), 420, 421.

It will be seen at once that this is a statute for the collec-
tion of revenue, and that to make sure of the payment of
taxes due on railroad property the legislature has undertaken
to provide that in cases where the possession has passed out of
the corporation which owns it or has the title, it shall be paid
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by the persons having that possession. Ilence, in enumerating
this latter class it speaks of property leased then or thereafter,
or conveyed or mortgaged, and makes the holder liable during
the continuance of such possession for the taxes.

This precise question, only more strongly presented, in favor
of the affirmance of the lease by the act of the New Jersey
legislature, was decided in Zhomas v. Railroad Co., 101 U. 8,
85. The statute in that case having direct relation to the com-
pany which had made the invalid lease, passed after the lease
was made and in operation, declared it should “be unlawful
for the directors, lessees, or agents of said railroad to charge
more than three cents per mile for carrying passengers,” and
the proviso said “ that nothing contained in this act shall deprive
the railroad company or. its lessees of the benefit of the pro-
visions of another act,” relative to fares on other railroads in
the State.

This court said that, though “it might be fairly inferred
that the legislature knew that the road was operated under the
lease in that case, it was not important for the purpose of that
act to decide whether this was done under a lawful contract
or not.” “The legislature was determined that whoever did
run the road, and exercise the franchises conferred on the
company, and under whatever claims of right this was done,
should be bound by the rates of fare established by that act.

It is not by such an incidental use of the word lessees,
in an effort to make sure that all who collected fares should be
bound by the law, that a contract unauthorized by the charter
and forbidden by public policy is to be made valid and ratified
by the State.”

So here the mention of lessees as possible holders of the
possession of railroad property neither implies that they are
lawfully so, or that such an absolute transfer of road, appur-
tenances, franchises, powers, and their control as the one
found in this case, is authorized by law, nor, though it may be
in operation, does it give sanction to or create such a law.

The following section of the act of February 23, 1853, of
the Indiana legislature is relied on as authorizing this contract :

“Src. 3. Any railroad company heretofore organized or
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which may hereafter be organized under the general or special
laws of this State, and which may have constructed or com-
menced the construction of its road, so as to meet and connect
with any other railroad in an adjoining State at the boundary
line of this State, shall have the power to make such contracts
and agreements with any such road constructed in an adjoin-
ing State, for the transportation of freight and passengers, or
Jor the use of its said road, as to the board of directors may
seem proper.” Rev. Stat. Ind. 1881, § 3973.

We cannot see in this provision any authority to make con-
tracts beyond those which relate to forwarding by one com-
pany the passengers and freight of another, on terms to be
agreed on, and possibly for the use of che road of one com-
pany in running the cars of the other over it to its destination
without breaking bulk.

In the case of the Board of Commissioners of Tippecanoe
County v. Railroad Co., 50 Ind. 85, 110, this same statute was
relied on as supporting the authority to make the lease then
under consideration. But the Supreme Court of Indiana said:
“That act is, ‘to authorize railroad companies to consolidate
their stock with the stock of other railroad companies in this
or in an adjoining State, and to connect their roads with
the roads of said companies.” The title nowhere mentions a
lease or asale. Indeed, the words to connect their roads with
the roads of other companies, would seem to exclude such a
conclusion. To connect one road with another does not fairly
mean to lease or sell it to another.”

This was said in a case where the whole question turned on
the power of one railroad company to male, and the other to
receive, a lease of the road.

It is cited in the brief of counsel for complainant as sustain-
ing the doctrine that in Indiana the right of railroad com-
panies to lease their roads to other companies is recognized by
the judiciary of that State. We think it proves the opposite.
The lease in that case was held void as being witra vires. All
the arguments of the court are based on the proposition
that the corporation can do no valid act unauthorized by
statute, and can make no contract in contravention of public
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policy. And while it says, “ We do not decide that railroad
companies cannot become lessors or lessees of other railroad
companies, for the purpose of running their lines in conjunc-
tion, facilitating commerce, travel, and transportation, or for
any legitimate purpose for which railroad companies are
organized, and there is much in the legislation of the State
favoring this view, and many decisions sustaining the advanc-
ing enterprise of the country,” it adds: “ But all such contracts
must come within the powers of the corporation, must not
exceed the powers of the agency that makes them, must not
violate the rights of stockholders or contravene public policy.”
‘We look in vain in this latest decision of the State for any as-
sertion of the proposition that, by the laws of that State or by
the decisions of its courts, there exists any law by which one
railroad company can, by lease or by any other contract, make
an absolute surrender of its road and its franchises to another.
And yet that was the question under discussion, and because
the lease in that case contained a clause of perpetual renewal,
and in effect amounted to a sale, the court held it wléra vires.
What practical difference is there between this and a lease
with the same powers for ninety-nine years?

If that decision does no more, it at least leaves this court free
to follow its own views of the powers conferred by the Indiana
law in regard to this subject on its railroad corporations.

Lastly, it is said that in Railroad v. Vance, 96 U. 8. 450, this
court decided that this same contract was binding on the In-
dianapolis and St. Louis Company.

That was done on the ground that the latter company was
made a corporation of the State of Illinois by the act of that
State of March 11, 1869, and was using that part of the present
plaintiff’s road lying within the State of Illinois, under that
contract. In reference to its liability to pay the taxes on that
part of the plaintiff’s road, it was held to be an Illinois corpo-
ration, and bound under the Illinois statute by the contract of
lease now under consideration.

But we have just shown that the Indianapolis and St. Louis
Company was an Indiana corporation when this contract of
lease was made, which was two years before it became an II-
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linois corporation by the act of 1869. The present suit is
against it as an Indiana corporation, otherwise it could not be
maintained. The validity of the contract depends on its power
as an Indiana corporation to make it at the time it was made.
It had none then, and no act of the Indiana legislature has
ratified it since. That suit was founded on an Illinois contract
between Illinois corporations to collect Illinois revenue, and
was in no sense governed by Indiana law, but by the law of
Illinois.

As rpgards this lease in a suit against the Indiana corpo-
ration, organized under its laws by the name of the Indian-
apolis and St. Louis Railroad Company, in the Circuit Court
of the United States for that District, we must hold it to be
void for want of power in the defendant company to make it.

‘We have been thus careful in our examination into the power
of the lessor and lessee companies in the contract of lease, be-
cause if the lease itself is void the contract of the other companies
must be equally so. A contract to perform for the Indian-
apolis and St. Louis Railroad Company obligations which it
was forbidden to assume, and which it had no authority to
assume, must itself be void. There is no power shown in any
of these companies to accept a lease of the complainant such
as the one in the present case, and perform its conditions, and
they cannot, therefore, become parties to such a contract with
a road outside the State which chartered them any more than
the principal company. If these guaranteeing companies had
executed the original contract of lease it would have been
void for want of authority from the legislature of Indiana, or
of any other State by whose laws they are incorporated or
endowed with corporate power. No such power is shown in
them to lease roads beyond their own States.

Indeed, while there may be a just claim of authority for some
kind of running arrangement between two connecting roads
under the Indiana statutes, there is no connection between the
plaintiff’s road and any road of a guaranteeing company. The
connection even by traffic is remote. These companies might
as well have assumed the power to loan them money, or to
endorse their notes, or any other commercial transaction, as to
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guarantee the performance of a void contract by one company
to another.

It may not be amiss to cite one or two cases in which this
power to guarantee the contract of one corporation by another
is more directly in point. Among these are Coleman v. Eustern
Counties Railway Co. 10 Beav. 1; Madison & Watertown
Plank Road Co. v. Watertown & Portland Plank Road Co., T
Wis. 59.

In the first of these cases, under the powers contained in the
acts of Parliament, the Eastern Counties Railway Company
and the Eastern Union Railway Company had formed a rail-
road from London to Manningtree, a place about ten miles from
the port of Iarwich. The directors of these companies con-
ceived that it would add to the traffic and profits of the rail-
way if a steam packet company could be formed communica-
ting between Harwich and the northern ports of Europe, and
they accordingly took proceedings for the establishment of such
a company. It wasintended that the railway companies should
guarantee to the shareholders in the steam packet company a
dividend of five per cent. per annum upon their paid-up capital
until the dissolution of that company, and that then the whole
paid-up capital should be paid by the railway companies to the
shareholders of the packet company in exchange for a transfer
of its assets.

On a bill by a shareholder of the railway company to enjoin,
it was held by the Master of the Rolls, Lord Langdale, that no
such contract was within the power of the railway companies,
and further proceedings in the matter were enjoined.

Among other things, that learned judge said that, “if there
is one thing more desirable than another, after providing for the
safety of all persons travelling on railroads, it is this, that the
property of the railway companies shall be itself safe; that a
railway investment shall not be considered a wild speculation,
exposing those engaged in it to all sorts of risks, whether they
intended it or not. Considering the vast property which is
now invested in railways, and how easily it is transferable,
perhaps one of the best things that could happen would be
that the investment should be of such a safe nature that
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prudent persons might without improper hazard invest their
moneys in it. Quite sure I am that nothing of that kind can
be approached if railway companies should be at liberty to
pledge their funds in support of speculations not authorized by
their legal powers, and which might very possibly, to say the
least, lead to extraordinary losses on the part of the railway
company.” This became a leading case in England, where its
doctrines have been steadily followed. It is cited with ap-
proval in Pearce v. Madison & Indianapolis Roilroad Co., 21
How. 441.

In the case of Madison Plank Road Co.v. Watertown Com-
pany, T Wis. 59, the former company, in order to aid the lat-
ter company to build a plank road, which was a continuation
of the road of the former, agreed to guarantee a loan made
to the Watertown Company. After the road was built the
Madison Company refused to pay on the default of the Water-
town Company. The Supreme Court held that the Madison
Company had no corporate power to guarantee the payment
of the debt of the other company ; and, when pressed with the
argument that, by the building of the road, the Madison Com-
pany had received the benefit which had induced it to guaran-
tee the debt, the court said it was a contract wltre vires and
could not be enforced.

We are of opinion that the guarantee of the obligations of
the lease on the part of the Indianapolis and St. Louis Com-
pany by the other defendants is void.

4. It is argued, in support of the decree, that, though the
contract of lease may be void, so that no action could orig-
inally have been sustained upon it, there has been for ten
years such performance of it, in the use, possession, and control
of plaintiff’s road and its franchises, by the defendants, that
they cannot now be permitted to repudiate or abandon it:
that it now presents one of a class of cases which hold that
where a void contract has been so far executed that property
has passed under it and rights have been acquired under it,
the courts will not disturb the possession of such property or
compel restitution of money received under such a contract.

Undoubtedly there are such decisions of courts of high
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authority, and there is such a principle, very sound in its ap-
plication to appropriate cases. But we understand the rule in
such cases to stand upon the broad ground that the contract
itself is void, and that neither what has been done under it, nor
the action of the court, can infuse any vitality into it. Look-
ing at the case as one where the parties have so far acted
under such a contract that they cannot be restored to their
original condition, the court inquires if relief can be given
independently of the contract, or whether it will refuse to
interfere as the matter stands. We know of no well con-
sidered- case where a corporation, which is party to a con-
tinuing contract which it had no power to make, seeks to
retract and refuses to proceed further, can be compelled to
do so. As was said in Zhomas v. Railroad Co., (a case so
often in point here,) “ having entered into the agreement it
was the duty of the company to rescind or abandon it at the
earliest moment. This duty was independent of the clause in
the contract which gave them the right to do it. Though
they delayed its performance for several years, it was never-
theless a rightful act when it was done. Can this performance
of a legal duty, a duty both to stockholders of the company
and to the public, give to plaintiffs a right of action? Can
they found such a right on an agreement void for want of
corporate authority and forbidden by the policy of the law ?
To hold that they can is, in our opinion, to hold that any act
performed in execution of a void contract makes all its parts
valid, and that the more that is done under a contract for-
bidden by law, the stronger is the claim to its enforcement by
the courts.” 101 U. 8. page 86.

Whatever may be said in regard to the Indianapolis and St.
Louis Company, there is wanting in the case of the guarantee-
ing companies one of the strongest reasons usually urged in
support of the estoppel, as it is sometimes called, namely, that
the recalcitrant party has received the money or the property
of the other. For, so far from these guaranteeing companies hav-
ing received of the plaintiffs any money or property, they are
the parties who have been paying money and the plaintiffs re-
ceiving it for rent of its road. They are not, therefore, estopped
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on any principles of that doctrine from ceasing to pay money
on an illegal contract because they have heretofore done so.
On the contrary, as we have already said, the duties of these
directors to their stockholders is to cease to perform a contract
to which they were never bound.

‘We do not decide the question whether the Indianapolis and
St. Louis Railroad Co. cannot be compelled to pay the plaintiff
for the use of its road, though the contract be void. Whether
it would be so liable on a quantum merwit admits of doubt. It
is unnecessary to decide this, because that company has sub-
mitted to the decree of the Circuit Court in favor of plaintiff
for that rent, by failing to give bond and perfect its appeal
from that decree.

That part of the decree [which requires the Indianapolis and
8t. Louis Railroad Company to pay rent] must stand, as no
appeal from it has been prosecuted. The decree against the
other defendants, appellants here, is for the reasons given
reversed, and the case remanded to the Circuit Court with
directions to dismiss the bill as to them.

Mr. Justioe Braprey, with whom concurred Mg. Jusricr
HarrAN, dissenting.

I dissent from the judgment of the court in this case, and
will very briefly state my reasons for dissenting.

The St. Louis, Alton and Terre Iaute Railroad Company,
the lessor, had full authority to make the lease of its road and
works which is brought in question in the cause. The Indian-
apolis and St. Louis Railroad Company, the lessee, assumed to
have power to take the lease, and had such power in Illinois by
the effect of the laws of that State, and was supported in its
assumption of power by the implications of several statutes of
Indiana. If these implications were not sufficiently strong to
amount to a grant of power, still, they were sufficient to show
that the legislature of Indiana understood the power as exist-
ing and acquiesced in it. The other railroad companies, parties
to the suit, who guaranteed the performance of the lease and
its covenants on the part of the lessee, had the power to do so
by the laws of Illinois, and the engagement of guaranty on
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their part was a contract entered into by them in furtherance
of their through business to and from St. Louis and the States
west of the Mississippi. The whole arrangement, in fact, was
devised by them for the purpose of facilitating and increasing
their business as integral parts of great trunk lines, which, in
the absence of inter-State regulations of commerce made by
Congress, are of the greatest utility to the business of the
country.

To hold that the railroad companies of the country thus situ-
ated cannot, without acting wléra vires, make business arrange-
ments beyond the limits of their own tracks in a country situated
and divided up into States as ours is, it seems to me isto takea
very contracted view of the powers and duties of these public
institutions. According to the doctrine of the court, a New
York or Pennsylvania company could not even have a ticket
or freight agent in St. Louis for the purpose of soliciting freight
and passengers to be carried on the trunk line of which it forms
a part. They could not hire an office for such an agent, or, if
they did, they could not be held responsible for the rent. This
is carrying the doctrine of wltra vires to what seems to me an
absurd extent. It is following out the English notions on that
subject, which always seemed to me inapplicable to our situa-
tion and circumstances, however well suited to that compact and
homogeneous country—homogeneous in government and juris-
diction. All the principal railroads in England extend across the
entire country from London, in different directions, to the sea.
In this country, as Congress declines to charter through lines
across the States, the State governments themselves charter
local roads, limited by the boundary lines of the State. In or-

der to give the country through facilities at all, these State

roads are obliged to unite their lines, and make what is called
a trunk line. The necessities of the country require it. Yet,
according to the logic of the decision in this case, this is all
ultra vires.

Look at it. One of our great trunk lines, extending from
West to East, is composed (say) of five connected railroads,
forming together a continuous line, working together under a
contract which regulates their mutual rights and obligations
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in the management of the business and the distribution of its
joint receipts. All this is wltra vires and void! One of the
links of the chain is a ferry which, in consideration of extra
accommodations afforded for the business of the line, is guar-
anteed a certain sum per annum. The guaranty is witra vires
and void !

Is this law? It may be Englishlaw ; but is it Americanlaw ?
I cannot believe it. We must not shut our eyes to the fact
that new circumstances and conditions, of themselves, require
and produce a modification of old rules, or the application of
new ones.

This narrow doctrine has already been discarded by the
courts, and by this court. It has become settled law, that a
railroad company at one end of a trunk line may enter into
contracts for the transportation of passengers and goods to any
part of the line, hundreds of miles beyond its own track; and
will be held liable for the fulfilment of such contracts. And
vet, according to the doctrine of the opinion in this case, this
is wltra vires.

But this is not all. The contract has been performed on the
part of the lessor company, and the lessee and its guarantors
have enjoyed the benefit of it. With what face can they now
refuse to pay what they agreed to pay? With what face can
they plead incapacity to contract? This is not a suit to com-
pel the specific performance of the contract in future ; but to
compel the payment of the money earned by past performance
of the contract. It seems to me that the companies concerned
are estopped to deny their liability to make this payment. It
is the companies themselves who make the plea, not their stock-
holders.

In several national bank cases, where the banks have loaned
money on mortgages of land, contrary to the express prohibi-

_ tion of the act of Congress, and wltra vires, we have enforced

the contract, leaving it to the government to call the banks to
account for acting outside of their chartered powers.

Why should not the same rule be applied to railroads, if it
is thought they have exceeded their powers; especially when
no stockholder complains of the company’s action, and the ob-
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ject of the suit is, to compel them to pay for a benefit actually
received.

In every aspect in which the case can be viewed, it seems to
me that the decree of the Circuit Court was not only just and
right, but in accordance with sound principles of American law,
and ought to be affirmed.

I am authorized to say that Mg. Jusrice ITarrLax agrees
with me in opinion.

LORING & Another ». PALMER.

APPEAYT. FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE EASTERN DISTRICT OF MICHIGAN.

Argued March 18, 19, 1886.—Decided May 10, 1886.

A series of letters and agreements passing between the parties interested, all
relating to the same property, which, when read together, show a purpose:
in all the parties to create a trust respecting it, and which express and
«define that trust and the parties and their respective interests, creates a
trust fully expressed and clearly defined within the meaning of the statute
of the State of Michigan which enacts that ‘‘express trusts” may ‘“be:
created” <“for the beneficial interest of any person or persons when such
trust is fully expressed and clearly defined on the face of the instrument
creating it.”

When a conveyance of land is made to two or more persons, and the deed is:
silent as to the interest which each is to take, the presumption will be that
the interests are equal. This rule applies to two or more cestuis que trust,.
beneficiaries under a common deed of trust, and prevails in Michigan.

The statute of Michigan which enacts that *“ every disposition of land”” ““shall
be dircetly to the person in whom the right to the possession and the profits
shall be intended to be vested, and not to any other to the use of or in trust
for such person ; and if made to one or more persons, in trust for or to the
use of another, no estate legal or equitable shall vest in the trustee,” does:
not apply to a trust not expressed in the deed, but created by an indepen-
dent instrument or instruments, executed at a different time, or times, from
the execution of the deed.

This was a suit in equity brought by Charles H. Palmer, the:
appellee, against Elisha T. Loring and Charles A. Welch, the:
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