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This case is reported in Vol. 117, U. S., pages 312 to 327. 
Mr . Justi ce  Bradley  delivered an oral dissent, which is noted 
on page 327. An imperfect copy of this having found its way 
into print, he prepared and filed the following:

Mr . Just ice  Bradley  dissenting.
The insurer of goods which are lost while in custody of a 

carrier, upon paying the loss, is subrogated to the claim of the 
insured against the carrier. Hall & Long v. Railroad Com- 
panies^ 13 Wall., 367. This being so, I think that the insured 
cannot, by separate agreement with the carrier, deprive the 
insurer of this right. Such agreement would be res inter alios 
acta and void as against the insurer. It would be a fraud upon 
him. The carrier would thereby protect himself against the 
consequences of his own negligence, and compel the insurer to 
indemnify him without paying any premium. The owner of 
the goods gives up no right himself against the carrier; but 
they two agree, behind the insurer’s back, that he shall have 
no right of subrogation against the carrier, but that the carrier 
shall have such a right against him,—thus changing the law 
by their private agreement! It seems to me that this is con-
trary both to law and justice.


	PHOENIX INSURANCE COMPANY v. ERIE AND WESTERN TRANSPORTATION COMPANY

		Superintendent of Documents
	2025-07-04T09:29:05-0400
	US GPO, Washington, DC 20401
	U.S. Government Publishing Office
	GPO attests that this document has not been altered since it was disseminated by GPO




