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Railroad companies are not obliged either by the common law or by usage to
do more as express carriers than to provide the public at large with reason-
able express accommodation ; and they need not in the absence of a statute
furnish to all independent express companies equal facilities for doing an
express business upon their passenger trains.

These cases were commenced by defendants in error as plain-
tiffs below to compel plaintiffs in error to give them respect-
ively the express facilities on the several lines of railway which
they had previously enjoyed by contract, and of which they
had been dispossessed by notice given in accordance with the
terms of the contracts. Judgments below in favor of the ex-
press companies, from which the railroad companies appealed.
The causes were argued together. The case is stated in the
opinion of the court.

Mr. J. F. Dillon, Mr. B. J. Morgan, Mr. B. C. Brown and
Mr. J. O. Broadhead for appellants. Mr. Sidney Bartlett
and Mr. Wager Swayne were with them on the brief.

Mr. Clarence A. Seward, Mr. George F. Edmunds and Mr.
John A. Campbell for appellees. Mr. F. K. Whitfield was with
them on the brief.

Mg. Curer-Justice Warre delivered the opinion of the court.

These suits present substantially the same questions and may
properly be considered together. They were each brought by
an express company against a railway company to restrain the
railway company from interfering with or disturbing in any
manner the facilities theretofore afforded the express company
for doing its business on the railway of the railway company.

1. The S8t. Louis, Iron Mountain and Southern Railway
Company.
This suit was begun May 21, 1880, and the business of the
express company is thus described in the bill :
“ Your orator, the Southern Express Company, is a corpora-
tion duly created, organized, and now existing under the laws
of the State of Georgia, for the purpose, and with the powers
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necessary thereto, of receiving and forwarding upon railroads,
steam vessels, and other vehicles of rapid transportation, in a
safe and secure manner, and with the greatest practicable expe-
dition, in the special care and custody of its own employés, and
at destination personally delivering packages of money or cur-
rency, gold and silver bullion, bonds, bank notes, deeds, and
other valuable papers, jewels, silks, laces, and other articles of
great value, requiring for their security extraordinary care and
precaution, and also parecels of goods, wares, and merchandise,
requiring great dispatch or careful handling, and also fruit,
vegetables, fresh meats, fish, oysters, fish spawn, and other arti-
cles liable to decay or other injury from delay; and also live
animals requiring particular care and attention during trans-
portation ; and also for receiving and forwarding for collection
bills, notes, drafts, and accounts, and receiving and returning
payment thereof; and also for receiving and forwarding all
articles of trade and commerce, with the bills and charges of
the shipper thereto attached, to be collected of the consignee
on delivery of such articles, and returned to shipper; and in so
doing to afford the public, under a single contract, and on
assured responsibility, safe, reliable, and speedy transportation
from and to all points accessible only over two or more rail-
roads, and generally to perform for the public all offices that,
by usage, are incident to the class of carriers now well known,
recognized and designated by the public, as ¢ express carriers.””

The St. Louis, Iron Mountain and Southern Railway Com-
pany is a railway corporation existing in the States of Missouri
and Arkansas, formed by the consolidation of the St. Louis and
Iron Mountain Railroad Company, the Cairo and Fulton Rail-
road Company, and the Cairo, Arkansas and Texas Railroad
Company. Its railway extends from St. Louis, and from a
point on the Mississippi, opposite Cairo, through Missouri and
Arkansas, by way of Little Rock, to Texarkana, on the bound-
ary between Arkansas and Texas, with certain branches.

On the 30th of April, 1872, and before the consolidation, the
St. Louis and Iron Mountain Company entered into a contract,
in writing, with the Adams Express Company, by which the
railroad company agreed to furnish the express company “one-
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half the baggage-car on each of its passenger trains on main
line and branches for carrying express freight,” and also ¢ the
use of a part of the baggage-car on accommodation trains
between St. Louis and Potosi to an extent not in excess of the
amount allowed in passenger trains.” The cars were not to be
loaded with over seven thousand pounds at any one time, and
the railway company agreed that each of the cars should run
each way daily on the passenger trains. The company also
agreed that it would “ prohibit its conductors, agents, and bag-
gage-masters from transporting on its passenger trains, or from
accepting compensation for, any matter except extra baggage;”
and further, that it would not “permit any person or company
to do an express business on its passenger trains on any better
terms, or for any less payment, than that given the Adams Ex-
press Company.” In consideration of this service the express
company agreed to pay $125 a day, and a proportional increase
for every ten miles operated by it on an extension of the rail-
road, “for the transportation of its messengers with safes and
package chests, and an average amount of freight not exceed-
ing ten thousand pounds per day,” and an agreed rate for all
freights in excess of that amount. The express company also
agreed “to carry all money and other valuables for the said
railroad company to and from points on the line of its road free
of charge, and for such matter as may be sent to, or received
from, points off the line to charge the railroad company not
exceeding two-thirds the rate charged the public.” It was also
stipulated that “the railroad company should be exempt and
indemnified by said express company against all loss or damage
to goods or money transported by said express company ;” and
that settlements should “be made on or before the tenth day
of each month for the business of the preceding month.” The
contract also contained this clause : * This agreement to remain
in full force one year from the 1st day of May, 1872, and there-
after until thirty days’ notice shall be given by either party to
the other of its desire to discontinue the same.”

On the first of February, 1874, also before the consolidation,
the Southern Express Company entered into a contract in writ-
ing with the Cairo and Fulton Railroad Company, and the
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Cairo, Arkansas and Texas Railroad Company, by which the
railroad companies agreed to furnish the express company
“one-third of the room in the baggage-car on each passenger
train over the Cairo and Fulton road and the Cairo, Arkansas
and Texas road, for the carriage of express matter not to ex-
ceed six thousand pounds per day for each car.” This contract
also contained provisions similar to that between the Adams and
St. Lounis and Iron Mountain companies as to the regulation of
the duties of conductors, agents, and baggage-masters, and the
privileges of other persons for doing an express business on pas-
senger trains. The Southern Company agreed to pay for the
transportation of its messengers, with safes and package chests,
and an average amount of express matter, not to exceed six
thousand pounds per car, $50 a day to the Cairo and I'ulton
Company, and $10 a day to the Cairo, Arkansas and Texas
Company, and an agreed rate for all excess over six thousand
pounds. There were also other provisions as to the carriage of
money packages and valuables by the express company for the
railroad companies, and as to the details of the business, at the
end of which was the following: “This contract to remain in
force until terminated on either party giving the other sixty
days’ notice of its intention to thus withdraw therefrom.”

The consolidation took place May 16, 1874, and the two ex-
press companies continued their business upon the road under
their respective contracts until April 1, 1878, when the Adams
Company, with the assent and permission of the consolidated
railway company, relinquished its business on the line to the
Southern Company, and that company thereafter conducted
the whole express business on the entire line under the two
contracts.

On the 26th of March, 1880, the railroad company having
come to the conclusion to change the mode of doing the ex-
press business over its line, gave the express company the stipu-
lated notice for a termination of the existing contracts. All
efforts by the express company to secure facilities for a con-
tinuation of its business over the road having failed, this suit
was brought, and the prayer of the bill is:

1. That during the pendency of this suit the defendant, its
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officers, agents, servants and employés may be restrained and
enjoined by a proper preliminary or provisional order or injunc-
tion, and until the further order of the court, from interfering
in any manner with or disturbing in any manner the enjoy-
ment by the Southern Express Company of the facilities now
accorded to it by the said defendant, upon its lines of railway,
for the transaction of the business of the said Southern Express
Company, and of the express business of the public confided to
its care; and from interfering with any of the express matter or
messengers of the Southern Express Company ; and from exclud-
ing or ejecting any of its express matter or messengers from the
depots, cars, and lines of the said defendant, as the same have
been heretofore and are now enjoyed and occupied by the said
Southern Express Company ; and from refusing to receive and
transport, in like manneras the said defendant is now doing, over
its lines of railway, the express matter and messengers of the
said Southern Express Company ; and from interfering with or
disturbing the business of the said Southern Express Company,
or its present relations, in reference thereto, with the said de-
fendant in any way or manner whatsoever, and so long as the
said Southern Express Company shall be willing and ready, and
offer to pay, according to all legal rates therefor.

“2. That if any dispute or disagreement shall arise between
the parties hereto during the pendency of this suit, and before
a final decree herein upon the question of what is a lawful or
reasonable compensation to be paid by your orator to the de-
fendant for the transportation of express matter, your orator
may be permitted to bring the same by way of interlocutory
application to this court for its decision, and that, pending the
inquiry thereon, the preliminary injunction heretofore prayed
may be continued to the same purport, tenor, and effect as if
the prayer for the same were here repeated.

“3. That the said defendant may be decreed by this court to
transport at all times the express matter, safes, and messengers
of the said Southern Express Company by the same trains and
with the same accommodations thereon, and in its depots and
stations as it may transport its own express matter or as it may
accord to itself; and that the said defendant may be decreed
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so to transport the said express matter, safes, and messengers
of the said Southern Express Company, at and for the statutory
tolls and compensation in that behalf by law provided; and
that the said defendant may be decreed to make a reason-
able rebate or reduction, to be fixed and determined by this
honorable court. from its charges to the said Southern Express
Company by reason of its performance of said accessorial serv-
ice, as above specified, so long as the said Southern Express
Company shall offer to conform to all the reasonable rules and
regulations of the said defendant, and to pay all lawful charges
for the transaction of its said business.

“4. That a permanent injunction may issue herein to the
same purport and effect as is hereinbefore prayed in regard to
said provisional or preliminary injunction.

“5. That your orator may have such other relief or such
further or different relief herein, with its costs, as to the court
may seem meet.”

The railway company answered the bill, and, among other
things, as follows:

“38. Defendant further avers that it does not claim and
never has claimed a right to exclude the transportation of the
express matter of the complainant from the lines of defend-
ant’s railway, and has always been willing and is now willing
to carry and transport any freight or express matter of com-
plainant that it may offer to defendant. Defendant claims the
right to carry and transport what is called express matter in
the spaces in its express cars selected by itself, and under the
supervision, care, and control of its own employés, and has re-
fused and does refuse to complainant the right to have allotted
to itself any particular space in defendant’s express cars for its
exclusive use, or to permit its messengers to ride in the express
cars and to take charge of complainant’s express freight.”

2. The Memphis and Little Rock Railroad Company.

This suit was begun by the same express company on the
11th of June, 1880. The Memphis and Little Rock Railroad
Company is a railroad corporation formed by the reoganization
of a former corporation of the same name, owning and operat-
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ing a railroad in Arkansas, between Little Rock and a point on
the Mississippi River opposite Memphis. On the 26th of May,
1871, before the reorganization, and while the railroad of the
present company was owned and operated by the original cor-
poration, that corporation entered into a written contract with
the Southern Express Company, by which the railroad company
was to furnish the express company with one end of a baggage-
car for express service when convenient, and, if not, a box car.
For this the express company was to pay for each hundred
pounds of freight carried at certain agreed rates, and to assume
all risks of the transportation of express matter, except such
damage as arose from the gross neglect or carelessness of the
railroad company. This agreement also contained other stip-
ulations for the regulation of the conduct of the parties under
it, and at the end was this: “ This agreement takes effect June
1, 1871, and may be terminated by either party on thirty days’
notice.” After the reorganization no new contract was made,
but the express company continued business on the road under
the old contract, without objection by the reorganized company,
until June 2, 1880, when it was notified that, as the railroad
company had “determined to transport all express matter and
transact all express business on its own account, and through
and by its own officers and agents on and after the fourteenth
of June,” all contracts or arrangements existing between the
companies would terminate on that day. The notice concluded
as follows : “ We shall be glad to receive, transport, and deliver
any express matter you or your company may think proper to
entrust to us at reasonable rates and in conformity to law.”
This suit was brought in consequence of that notice, and the
prayer of the bill is substantially like that against the St. Louis,
Iron Mountain and Southern Company.

This company also answered the bill, and, among other
things, is the following :

“It says that the fact is that when it purchased the road it
now operates, May 1, 1877, it found complainant on the road
with all its investments made and its agencies and business
routes established, and that respondent tacitly permitted com-
plainant to continue its business over its road. But it is now
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able, ready and willing to do the express carrying business oyer
its road for itself, and for the benefit of its own stockholders,
and desiring to take the business into its own hands it gave
complainant the notice mentioned and copied in the bill. It
repeats here what it said in that notice, that it is ready and
willing to carry for complainant in the same manner and upon
the same terms that it carries for all other shippers. It sub-
mits that this is the extent of its duty toward complainant, and
no injunction of this court is necessary to compel it to discharge
that duty. It submits that complainant has no privilege or
right which is not common to all shippers, and it repeats that
what it does for others it will freely and in its proper order do
for complainant. None of the privileges claimed by complain-
ant are accorded by respondent to any other shipper, and no
other even asks such privileges. TRespondent denies that it
must give complainant the same privileges or facilities that it
enjoys itself, for that would be to surrender to complainant a
part of its corporate rights and privileges, and also to surrender
to complainant the control of a part of its cars and business. All
that it is required to do for complainant is to receive and carry
for it in the same manner and at the same rates it does for
others. In the conduct of its business, express and all other, it
receives freights from the shippers, giving therefor a receipt or
bill of lading, takes the freight into its own possession, loads
it itselt into its cars, carries it in its own custody, and at the
place of destination delivers it to the consignee. All this it is
willing, has offered, and again offers, to do for complainant.”

3. The Missouri, Kansas and Tewvas Railway Company.

This suit was brought on the 28th of December, 1880, by or
on behalf of the Adams Express Company, a joint stock associa-
tion of the State of New York, organized in 1854. The Missouri,
Kansas and Texas Railway Company is a Kansas railroad cor-
poration, owning and controlling lines of railroad from Junction
City, Kansas, and Sedalia, Missouri, to Parsons, Kansas, thence
southerly to a crossing of the Arkansas River; and from
Holden, Missouri, on the Missouri Pacific Railroad, westerly to
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Paoli, on the Missouri River, Fort Scott and Gulf Railroad, in
all a length of say four hundred and seventy-three miles.

The bill in this case contains, among others, the following
averments :

“X. After the formation of the Adams Express Company
various other express companies were formed for the conduct
of the same general business, to be operated in like manner
over the public thoroughfares of the country. As the princi-
pal railway lines known as ‘Trunk Lines’ and running in a
general direction from east to west, ran in courses generally
parallel, the principal express companies existing at the early
date aforesaid, namely, the ‘Adams,’ the ‘American,’ and the
¢ United States, agreed among themselves that they would
reach the commercial centres of the country by different rail-
way and steamboat routes, and that they would divide the
north and south express business in a manner best calculated
for the welfare thereof, and for the best service of the public.

“This understanding was generally effectuated, but in various
instances two express companies have, at the same time, and
with permission of the railway company, occupied, for a greater
or less distance, the same line of railway, and such occupation
has not been found incompatible with the harmonious working
of such two express companies, and has resulted in a larger in-
come to the railway company than it would have received had
its line been occupied but by one express company only, and
has also afforded the public the opportunity, both upon short
and long routes, for the most efficient service and for the com-
petition to which it is Jawfully entitled.

“ XI. Under the mutual understanding aforesaid the Adams
Express Company, as soon as the demands of the public war-
ranted the expenditure, extended its business westward to the
cities of Wheeling, Columbus, Cincinnati, Indianapolis, Louis-
ville, and St. Louis, by means of the facilities afforded by the
Pittsburg, Cincinnati, and St. Louis Railroad and other com-
panies, and thereby made the routes of the said Adams Express
Company continuous from Boston, New York, Philadelphia,
and Pittsburg to the cities last aforesaid, and such continuous
routes are now operated by it.
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«XTI. The said Adams Express Company, under the arrange-
ments and understandings aforesaid, extended its business in a
southerly direction, and, as the word ‘ express’ imports, always
by the shortest line of communication to all the principal cities
in the South—namely, Richmond, Charleston, Savannah, Mo-
bile, Montgomery, New Orleans, Memphis, and other places—
and in so doing was always afforded by those occupying the
public office of a common carrier all necessary facilities therefor,
and which facilities were by said carriers increased to the said
Adams Express Company in proportion with the increase of
the demands of the public therefor.

“ XIIT. The Adams Express Company has always, in the
conduct of its business, paid, and now pays to the common car-
riers whom it employs a just and reasonable compensation, sat-
isfactory to them, for the facilities afforded, and has itself al-
ways charged the public only a just and reasonable compensa-
tion for the express services performed for it.

“XIV. In the conduct of its business, as aforesaid, the Ad-
ams Express Company has always represented, and now repre-
sents, that portion of the public which desires to avail itself, in
the transmission of its property and valuables, of the pecuniary
responsibility of the express company, and of the safeguards
and checks which it has originated, provided, and enforced for
the safe custody of the property committed to its care.

“XV. The Adams Express Company conducted its business,
as aforesaid, until the commencement of hostilities, in 1861, when,
by reason of the derangements of commercial intercourse then
ensuing, and for other controlling reasons of a public character
then generally known, it was obliged to discontinue its organiza-
tion and business in the Southern States, and it thereupon with-
drow from the same, and sold so much of its good-will and its
equipment as then there existed to the Southern Express Com-
pany, a corporation created, as this plaintiff is informed and be-
lieves, under and pursuant to the laws of the State of Georgia ;
and since then the express business in the principal Southern
States has been, and is now, conducted by the said Southern Ex-
press Company, under said charter, by which it is expressly au-
thorized to conduct the same, and which said charter gives a leg-
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islative description of the kind and character of business to be
done by said company as an express company, and to a copy
of which the plaintiff craves leave to refer.

“« XVI. After the cessation of the hostilities aforesaid an ar-
rangement was made, and which is now in force, between the
said Adams Express Company and the said Southern Express
" Company, for the general regulation of the transportation of
property coming from the territory of the one into the territory
of the other, and by which property received by the Adams
Express Company, destined for points within the territory of
the Southern, and property received within the territory of the
Southern, destined to points within the territory of the Adams
Express Company, or reached by its connections, is inter-
changed at certain specified points, and upon a basis of charge
proportioned to the distance traversed in the territory of either.
In case of such interchange of express matter within such ter-
ritory the express company originally receiving the same re-
mains liable to the public for the value thereof, until delivered
to the consignee.

“XVII Since the said understanding and arrangement, the
Adams Express Company has made such interchanges with the
said Southern Express Company, and now makes the same, at
Richmond, Lynchburg, and Danville, Virginia ; Chattanooga,
Tennessee ; Cairo, Illinois, and Paducah, Kentucky, and has
not, itself, since then either delivered or received express mat-
ter directly south of such points, but the territory so directly
south thereof has been operated by the said Southern Express
Company alone.”

On the 23d of November, 1871, the Adams Express Com-
pany and the Missouri, Kansas and Texas Company entered
into the following contract :

“ This agreement, made this twenty-third day of November,
A.D. 1871, between Missouri, Kansas and Texas Railway Com-
pany, by R. S. Stevens, its general manager, party of the first
part, and the Adams Express Company, by )
party of the second part, witnesseth :

* * * * * *
“1, The Missouri, Kansas and Texas Railway Company will
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furnish for the use of the Adams Express Company one car
each way on its line from Sedalia, Missouri, viz Parsons, Kan-
sas, to Junetion City, Kansas, to be hauled on a passenger train
each day that a passenger train is to run over the line. The
car to be used exclusively by the Adams Express Company, but
not to carry at any one time an excess of seven tons of freight ;
the charges by the express company to its patrons to be not
less than one and one-half first-class rates of the Missouri, Kan-
sas and Texas Railway Company at the time, as per its freight
tariff. The railway company will also furnish from Parsons
south to the Arkansas River the necessary accommodations in
its baggage-car, and also similar accommodations in a baggage-
car on the Ilolden line on one train each way. The express
car, as well as all express matter carried over the road in any
baggage or other car, to be in charge of one agent or messen-
ger of the express company on each train, who is to be carried
free.

“2. All express matter {from points on or north of the Mis-
souri Pacific Railroad, and all that comes from any point beyond
or east of St. Louis, v¢a that city, for points on the line of the
Missouri, Kansas and Texas Railway or beyond, is to be brought
on the said line at Sedalia, and no business for this road is to be
done, or freight of any kind to be received or delivered, at Vi-
nita, except such as originated at or is destined to points on the
Atlantic and Pacific Railroad south and west from Franklin,
Missouri.

“3. As part compensation to the railway company for the
privileges furnished by it, as herein provided, the express com-
pany will pay to the railway company monthly one hundred
dollars per day for each and every day that trains are run over
the railway or any part thereof.

“4. As part consideration, it is also agreed that the express
company shall carry the money and valuable packages belong-
Ing to the railway company over the line of the Missouri, Kan-
sas and Texas Railway free of charge, and for all matter going
to or coming from points beyond the line of the Missouri, Kan-
sas and Texas Railway, the express company will charge not
exceeding two-thirds of its regular rate for such business. The
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superintendents and agents for said express company, when-
ever it is necessary to supervise the business, to have the privi-
lege of travelling over the line of said road free; passes for such
free passage to be furnished on application of the superintend-
ent of the express company for this division.

“35. The railway company agree, further, that they will not
carry freight or packages for pay in their baggage-cars on pas-
senger trains, nor allow their conductors or baggage-masters or
other employés to do so, during the existence of this agreement,
nor will they allow any other company, firm, or person the
privilege of carrying freight on their passenger trains at any
less rate of payment per day, or any greater weight in a car,
or upon any better terms in any way than is granted to said
express company under this agreement.

“6. It is understood that as the line of the Missouri, Kansas
and Texas Railway is extended south from the Arkansas River,
similar accommodations will be furnished for an express busi-
ness, as herein above provided, at a reasonably increased cost,
to be paid by the express company, as shall hereafter be agreed
upon.

“7. This agreement to take effect on the first day of Decem-
ber, A.p. 1871, and continue in force for one year thereafter,
and until thirty days’ notice shall have been given to the other
by the party desiring to terminate same.”

Under this contract the Adams Company carried on its busi-
ness over the railroad line, without objection from the railroad
company, until December 1, 1880, when the railroad company
notified the express company that it would be expected to
retire from the operation of its business on that road January
1, 1881, as on and after that date the business would be done
by or for the railroad company. This suit was brought after
the service of that notice, and the prayer of the bill is substan-
tially like that in the other cases.

The railroad company at first answered the bill, and testi-
mony was taken, but before a final hearing the answer was
withdrawn and a demurrer substituted.

In each of the cases a preliminary injunction was granted,
and from that time until now the express companies have occu-
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pied the roads the same as before the suits, but in connection
with the railroad companies, as carriers of express matter, or
with some other express company to which the privilege of
doing an express business over the line had been granted by
the railroad company. -

A large amount of testimony was taken, and on the final
hearing a decree was entered in each of the cases, one of which
is as follows:

“1. That the express business, as fully described and shown
in the record, is a branch of the carrying trade that has by the
necessities of commerce and the usages of those engaged in
transportation become known and recognized so as to require
the court to take notice of the same as distinct from the ordi-
nary transportation of the large mass of freight usually carried
on steamboats and railroads.

“II. That it has become the law and usage, and is one of the
necessities of the express business, that the property confided
to an express company for transportation should be kept while
in transit in the immediate charge of the messenger or agent
of such express company.

“III. That to refuse permission to such messengers or agents
to accompany such property on the steamboats or railroads on
which it is to be carried, and to deny to them the right to the
custody of the property while so carried, would be destructive
of the express business and of the rights which the public have
to the use of such steamboats and railroads for the transporta-
tion of such property so under the control of such messengers
or agents.

“IV. That the defendant, its officers, agents, and servants,
have no right to open or inspect any of the packages or express
matter which may be offered to it for transportation by the
plaintiff’s company, or to demand a knowledge of the contents
thereof, nor to refuse transportation thereof unless such inspec-
tion be granted or such knowledge be afforded.

“V. That it is the duty of the defendant to carry the express
matter of the plaintiff’s company and the messengers or agents
in charge thereof at a just and reasonable rate of compensa-
tion, and that such rate of compensation is to be found and
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established as a unit, and is to include as well the transporta-
tion of such messengers or agents as of the express matter in
their custody and under their control.

“VI. That on and subsequent to the 1st day of May, 1877,
the said defendant afforded to the said plaintiff all the facilities
needed by it for the conduct of its express business over the
defendant’s lines, and such as are specifically in the bill herein
set forth; that thereaftér the defendant notified the plaintiff
that such facilities would be withdrawn ; and that it was the
intention and purpose of the defendant to exclude the plain-
tiff’s company from its lines on and after the 21st day of June,
1880 ; that such intention and purpose were restrained by the
preliminary injunction order of the court, which said injunc-
tion order was afterwards modified, as appears in the record.

“VII. That it is the duty of the defendant to afford to the
plaintiff all express facilities, and to the same extent and upon
the same trains that said defendant may accord to itself or to
any other company or corporation engaged in the conduct of
an express business on the defendant’s lines, and to afford the
same facilities to the plaintiff on all its passenger trains.

“VIIL. That the plaintiff keep and render monthly a true
account of the services performed for it by defendant, and pay
therefor at the rate hereinafter specified, on or before the ——
of each month, after the date hereof, for the business of the
month preceding ; and that the defendant has no right to re-
quire prepayment for said express facilities, or payment there-
for at the end of every train, or in any other manner than as
is herein provided; and that plaintiff execute and deliver to
the defendant a bond in the sum of twenty-five thousand dol-
lars, conditioned well and faithfully to make such payments
as are herein provided, and with surety to be approved by a
judge of the court.

“IX. That it is and was the duty of said defendant to
afford, and to have afforded, such facilities to the plaintiff as
herein specified, for a just and reasonable compensation.

“X. Whereas it is alleged by complainant that since the
commencement of this suit and the service of the preliminary
order of injunction herein, the defendant has, in violation of
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said injunction and of the rights of complainant, made unjust dis-
criminations against complainant, and has charged complainant
unjust and unreasonable rates for carrying express matter;
therefore, it is ordered that complainant have leave hereafter
to apply for an investigation of these and similar allegations,
and for such order with respect thereto as the facts, when as-
certained, may justify, and for the appointment of a master to
take proof and report thereon.

“XI. That the defendant, its officers, agents, servants, and
employés, and all persons acting under their authority, be, and
they hereby are, permanently and perpetually enjoined and
restrained from interfering with or disturbing in any manner
the enjoyment by the plaintiff of the facilities provided for in
this decree, to be accorded to it by the said defendant upon its
lines of railway, or such as have been heretofore accorded to it
for the transaction of the business of the plaintiff, and of the
express business of the public confided to its care; and from
interfering with any of the express matter or messengers of the
plaintiff ; and from excluding or ejecting any of its express
matter or messengers from the depots, trains, cars, or lines of
the said defendant, as the same are by this decree directed to
be permitted to be enjoyed and occupied by the said plaintiff;
and from refusing to receive and transport in like manner as
the said defendant is now transporting, or as it may hereafter
transport, for itself or for any other express company, over its
lines of railway, the express matter and messengers of the said
plaintiff; and from interfering with or disturbing the business
of the said plaintiff in any way or manner whatsoever, the said
plaintiff paying for the services performed for it by the defend-
ant monthly, as herein prescribed, at a rate not exceeding fifty
per centum more than its prescribed rates for the transporta-
tion of ordinary freight, and not exceeding the rate at which it
may itself transport express matter on its own account, or for
any other express or other corporation or for private individuals,
reserving to either party the right at any time hereafter to ap-
ply to this court according to the rules in equity proceedings
for a modification of this decree as to the measure of compen-

sation herein preseribed.
VOL. CXVII—2
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“XII. It is further ordered, adjudged, and decreed that de-
fendant pay the costs to be taxed herein, and that an execution
or a fee bill issue therefor. And the said defendant enters
herein its prayer for appeal, which prayer is granted.”

The decrees in the other cases differ from this only in matters
of detail.

The cases are now here for review on these appeals.

The evidence shows that the express business was first organ-
ized in the United States about the year 1839. The case of
New Jersey Steam Navigation Company v. Merchants' Bank, 6
How. 344, grew out of a loss by the burning of the steamboat
Lexington on Long Island Sound in January, 1840, of $18,000
in gold and silver coin, while in charge of Wm. F. Harnden, an
express carrier, for transportation from New York to Boston.
In the report of this case is found a copy of one of the earliest
advertisements of the express business as published in two of
the Boston newspapers in July, 1839. It is as follows:

“Boston and New York Express Package Car.—Notice to
Merchants, Brokers, Booksellers, and all Business Men.

“Wm. F. Harnden, having made arrangements with the
New York and Boston Transportation and Stonington and
Providence Railroad Companies, will run a car through from
Boston to New York and wice wersa, via Stonington, with the
mail train daily, for the purpose of transporting specie, small
packages of goods, and bundles of all kinds. Packages sent
by this line will be delivered on the following morning, at any
part of the city, free of charge. A responsible agent will ac-
company the car, who will attend to purchasing goods, collect-
ing drafts, notes and bills, and will transact any other business
that may be intrusted to him.

“ Packages for Philadelphia, Baltimore, Washington, New
Haven, Hartford, Albany and Troy will be forwarded imme-
diately on arrival in New York.

“N. B.—Wm. F. Harnden is alone responsible for any loss
or injury of any articles or property committed to his care;
nor is any risk assumed by, or can any be attached to, the
Boston and New York Transportation Company, in whose
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steamers his crates are to be transported, in respect to it or its
contents at any time.”

The report also contains a copy of the contract between
Harnden and the New Jersey Steam Navigation Company, the
owner of the Lexington, dated the 1st of August, 1839, for the
facilities to be afforded Harnden for his business on the
steamers of that company. This contract was similar to one
made a short time before with the Boston and New York
Transportation Company, a company which became merged in
the New Jersey Steam Navigation Company August 1, 1839,
and it provided that Harnden, in consideration of .$250 per
month, was to have the privilege of transporting in the steamers
of the company between New York and Providence, via New-
port and Stonington, not to exceed once each day from New
York and from Providence, “ one wooden crate of the dimen-
sions of five feet by five feet in width and height, and six feet in
length, (contents unknown).” It was also stipulated and agreed
that “the said crate, with its contents, is to be at all times ex-
clusively at the risk of the said William F. Harnden; and the
said New Jersey Steam Navigation Company will not, in any
event, be responsible either to him or his employers for the loss
of any goods, wares, merchandise, notes, bills, evidences of debt,
or property of any and every description, to be conveyed or
transported by him in said crate, or otherwise, in any manner,
in the boats of the said company.” It was also further provided
that ITarnden should attach to all his advertisements for
business, and to his bills of lading, notices in the form of that
at the foot of his advertisement, a copy of which is given above,
and that he should not violate any of the provisions of the
post office laws, or interfere with the Navigation Company in
its transportation of letters or papers, or carry powder, matches,
or other combustible materials of any kind calculated to en-
danger the safety of the boats or the property or persons on
board. At the end was this clause : “ And that this contract
may be at any time terminated by the New Jersey Steam
Navigation Company, or by the said IHarnden, upon one
month’s notice given in writing.”
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Such was the beginning of the express business which now
has grown to an enormous size, and is carried on all over
the United States and in Canada, and has been extended
to Europe and the West Indies. It has become a public
necessity, and ranks in importance with the mails and with
the telegraph. It employs for the purposes of transportation
all the important railroads in the United States, and a new
road is rarely opened to the public without being equipped in
some form with express facilities. It is used in almost every
conceivable way, and for almost every conceivable purpose,
by the people and by the government. All have become ac-
customed to it, and it cannot be taken away without breaking
up many of the long settled habits of business, and interfering
materially with the conveniences of social life.

In this connection it is to be kept in mind that neither of
the railroad companies involved in these suits is attempting to
deprive the general public of the advantages of an express busi-
ness over its road.  The controversy, in each case is not with
the public, but with a single express company. “And the real
question is not whether the railroad companies are authorized
by law to do an express business themselves ; nor whether they
must carry express matter for the public on their passenger
trains, in the immediate charge of some person specially ap-
pointed for that purpose; nor whether they shall carry express
freights for express companies as they carry like freights for
the general public ; but whether it is their duty to furnish the
Adams Company or the Southern Company facilities for doing
an express business upon their roads the same in all respects as
those they provide for themselves or afford to any other ex-
press company.

‘When the business began railroads were in their infancy.
They were few in number, and for comparatively short dis-
tances. There has never been a time, however, since the ex-
press business was started that it has not been encouraged by
the railroad companies, and it is no doubt true, as alleged in
each of the billsfiled in these cases, that “ no railroad company
in the United States has ever refused to transport
express matter for the public, upon the application of some ex-
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press company, of some form of legal constitution. Every rail-
way company . . . has recognized the right of the pub-
lic to demand transportation by the railway facilities which the
public has permitted to be created, of that class of matter which
is known as express matter.” Express companies have un-
doubtedly invested their capital and built up their business in
the hope and expectation of securing and keeping for them-
selves such railway facilities as they needed, and railroad com-
panies have likewise relied upon the express business as one of
their important sources of income.

But it is neither averred in the bills, nor shown by the testi-
mony, that any railroad company in the United States has ever
held itself out as a common carrier of express companies, that
is to say, as a common carrier of common carriers. On the
contrary it has been shown, and in fact it was conceded upon
the argument, that, down to the time of bringing these suits,
no railroad company had taken an express company on its road
for business except under some special contract, verbal or writ-
ten, and generally written, in which the rights and the duties
of the respective parties were carefully fixed and defined.
These contracts, as is seen by those in these records, vary neces-
sarily in their details, according to the varying circumstances
of each particular case, and according to the judgment and dis-
cretion of the parties immediately concerned. It also appears
that, with very few exceptions, only one express company has
been allowed by a railroad company to do business on its road
at the same time. In some of the States, statutes have been
passed which, either in express terms or by judical interpreta-
tion, require railroad companies to furnish equal facilities to all
express companies, Gen. Laws N. IL, 1878, ch. 163, § 2; Rev.
Stat. Maine, 1883, 494, ch. 51, § 184 ; but these are of compara-
tive recent origin, and thus far seem not to have been gener-
ally adopted.

In Missouri, by the Constitution, railways are “declared pub-
lic highways, and railroad companies common carriers.” The
general assembly is also required “to pass laws to correct
abuses and prevent unjust discrimination and extortion in rates
of freight and passenger tariffs on the different railroads in
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this State,” and “to pass laws establishing reasonable maxi-
mum rates of charges for the transportation of passengers
and freight on said railroads, and enforce all such laws by ad-
equate penalties.” Art. XII, sec. 14. And by section 23 it is
provided that “no discrimination in charges or facilities in
transportation shall be made between transportation companies
and individuals, or in favor of either, by abatement, drawback,
or otherwise, and no railroad company, or any lessee, mana-
ger, or employé thereof shall make any preference in furnish-
ing cars or motive power.” We have not been referred to any
statute of the State which does more than reproduce these con-
stitutional provisions in substantially the same general lan-
guage.

Art. XVIIL, sec. 1, of the Constitution of Arkansas provides
that “all railroads, canals and turnpikes shall be public high-
ways, and all railroad and canal companies shall be common
carriers.” Sections 3, 5 and 6 of the same article are as fol-
lows:

“Src. 3. All individuals, associations and corporations shall
have equal rights to have persons and property transported
over railroads, canals and turnpikes, and no undue or unreason-
able discrimination shall be made in charges for, or in facilities
for transportation of freight or passengers within the State, or
coming from or going to any other State.”

“Skc. 5. No president, director, officer, agent, or employé of
any railroad or canal company shall be interested, directly or
indirectly, in the furnishing of material or supplies to such com-
pany, or in the business of a common carrier of freight or pas-
sengers over the works owned, leased, controlled, or worked by
such company, nor in any arrangement which shall afford more
advantageous terms or greater facilities than are offered or ac-
corded to the public.

“Src. 6. No discrimination in charge or facilities for trans-
portation shall be made between transportation companies and
individuals, nor in favor of either, by abatement, drawback, or
otherwise; and no railroad or canal company, or any lessee,
manager, or employé thereof, shall make any preference in fur-
nishing cars or motive power.”
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The legislation of this State has not, so far as we have been
advised, extended the operation of these constitutional pro-
visions in a way to affect the questions now to be decided.

In Kansas the following statute is in force:

“Src. 55. Every railway corporation in this State which now
is, or may hereafter be, engaged in the transportation of per-
sons or property, shall give public notice of the regular time of
starting and running its cars, and shall furnish sufficient accom-
modations for the transportation of all such passengers, bag-
gage, mails, and express freight as shall, within a reasonable
time previous thereto, be offered for transportation at the place
of starting, at the junction of other roads, and at the several
stopping-places; and they are hereby required to stop all trains
carrying passengers at the junction or intersection of other rail-
ways a sufficient length of time to allow the transfer of pas-
sengers, personal baggage, mails, and express freight from the
trains or railways so connecting or intersecting, or they may
mutually arrange for the transportation of such persons and
property over both roads without change of cars; and they
shall be compelled to receive all passengers and freight from
such connecting and intersecting roads whenever the same
shall be delivered to them.” Comp. Laws Kansas, 1879, 225,
ch. 23.

The reason is obvious why special contracts in reference to
this business are necessary. The transportation required is of
a kind which must, if possible, be had for the most part on pas-
senger trains. It requires not only speed, but reasonable cer-
tainty as to the quantity that will be carried at any one time.
As the things carried are to be kept in the personal custody of
the messenger or other employé of the express company, it is
important that a certain amount of car space should be specially
set apart for the business, and that this should, as far as prac-
ticable, be put in the exclusive possession of the express man in
charge. As the business to be done is “express,” it implies ac-
cess to the train for loading at the latest, and for unloading at
the earliest, convenient moment. Al this is entirely inconsist-
ent with the idea of an express business on passenger trains
free to all express carriers. Railroad companies are by law




OCTOBER TERM, 1885.
Opinion of the Court.

carriers of both persons and property. Passenger trains have
from the beginning been provided for the transportation pri-
marily of passengers and their baggage. This must be done
with reasonable promptness and with reasonable comfort to
the passenger. The express business on passenger trains is in
a degree subordinate to the passenger business, and it is conse-
quently the duty of a railroad company in arranging for the
express to see that there is as little interference as possible with
the wants of passengers. This implies a special understanding
and agreement as to the amount of car space that will be af-
forded, and the conditions on which it is to be occupied, the
particular trains that can be used, the places at which they
shall stop, the price to be paid, and all the varying details of a
business which is to be adjusted between two public servants, so
that each can perform in the best manner its own particular
duties. All this must necessarily be a matter of bargain, and it
by no means follows that, because a railroad company can
serve one express company in one way, it can as well serve
another company in the same way, and still perform its other
obligations to the public in a satisfactory manner. The car
space that can be given to the express business on a passenger
train is, to a certain extent, limited, and, as has been seen, that
which is allotted to a particular carrier must be, in a measure,
under his exclusive control. No express company can do a
successful business unless it is at all ties reasonably sure of the
means it requires for transportation. On important lines one
company will at times fill all the space the railroad company
can well allow for the business. If this space had to be divided
among several companies, there might be occasions when the
public would be put to inconvenience by delays which could
otherwise be avoided. So long as the public are served to their
reasonable satisfaction, it is a matter of no importance who
serves them. The railroad company performs its whole duty
to the public at large and to each individual when it affords the
public all reasonable express accommodations. If this is done
the railroad company owes no duty to the public as to the par-
ticular agencies it shall select for that purpose. The public
require the carriage, but the company may choose its own ap-
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propriate means of carriage, always provided they are such as
to insure reasonable promptness and security.

The inconvenience that would come from allowing more
than one express company on a railroad at the same time was
apparently so well understood both by the express companies
and the railroad companies that the three principal express
companies, the Adams, the American, and the United States,
almost immediately on their organization, now more than
thirty years ago, by agreement divided the territory in the
United States traversed by railroads among themselves, and
since that time each has confined its own operations to the
particular roads which, under this division, have been set apart
for its special use. No one of these companies has ever inter-
fered with the other, and each has worked its allotted terri-
tory, always extending its lines in the agreed directions as cir-
cumstances would permit. At the beginning of the late civil
war the Adams Company gave up its territory in the Southern
States to the Southern Company, and since then the Adams
and the Southern have occupied, under arrangements between
themselves, that part of the ground originally assigned to the
Adams alone. In this way these three or four important and
influential companies were able substantially to control, from
1854 until about the time of the bringing of these suits, all the
railway express business in the United States, except upon the
Pacific roads and in certain comparatively limited localities.
In fact, as is stated in the argument for the express companies,
the Adams was occupying when these suits were brought, one
hundred and fifty-five railroads, with a mileage of 21,216 miles,
the American two hundred roads, with a mileage of 28,000
miles, and the Southern ninety-five roads, with a mileage of
10,000 miles. Through their business arrangements with each
other, and with other connecting lines, they have been able for
a long time to receive and contract for the delivery of any
package committed to their charge at almost any place of im-
portance in the United States and in Canada, and even at some
places in Europe and the West Indies. They have invested
millions of dollars in their business, and have secured public
confidence to such a degree that they are trusted unhesitat-
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ingly by all who need their services. The good will of their
business is of very great value if they can keep their present
facilities for transportation. The longer their lines and the
more favorable their connections, the greater will be their own
profits, and the better their means of serving the public. In
making their investments and in extending their business, they
have undoubtedly relied on securing and keeping favorable
railroad transportation, and in this they were encouraged by
the apparent willingness of railroad companies to accommo-
date them; but the fact still remains that they have never
been allowed to do business on any road except under a special
contract, and that as a rule only one express company has been
admitted on a road at the same time.

The territory traversed by the railroads involved in the
present suits is part of that allotted in the division between
the express companies to the Adams and Southern companies,
and in due time after the roads were built these companies
contracted with the railroad companies for the privileges of an
express business. The contracts were all in writing, in which
the rights of the respective parties were clearly defined, and
there is now no dispute about what they were. Each contract
contained a provision for its termination by either party on
notice. That notice has been given in all the cases by the rail-
road companies, and the express companies now sue for relief.
Clearly this cannot be afforded by keeping the contracts in
force, for both parties have agreed that they may be termin-
ated at any time by either party on notice; nor by making
new contracts, because that is not within the scope of judicial
power.

The exact question, then, is whether these express companies
can now demand as a right what they have heretofore had
only as by permission. That depends, as is conceded, on
whether all railroad companies are now by law charged with
the duty of carrying all express companies in the way that
express carriers when taken are usually carried, just as they
are with the duty of carrying all passengers and freights when
offered in the way that passengers and freight are carried.
The contracts which these companies once had are now out of
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the way, and the companies at this time possess no other rights
than such as belong to any other company or person wishing
to do an express business upon these roads. If they are entitled
to the relief they ask it is because it is the duty of the railroad
companies to furnish express facilities to all alike who demand
them.

The constitutions and the laws of the States in which the
roads are situated place the”companies that own and operate
them on the footing of common carriers, but there is nothing
which in positive terms requires a railroad company to carry
all express companies in the way that under some circumstances
they may be able without inconvenience to carry one company.
In Kansas, the Missouri, Kansas and Texas Company must
furnish sufficient accommodations for the transportation of all
such express freight as may be offered, and in each of the
States of Missouri, Arkansas and Kansas railroad companies
are probably prohibited from making unreasonable discrimina-
tions in their business as carriers, but this is all.

Such being the case, the right of the express companies to a
decree depends upon their showing the existence of a usage,
having the force of law in the express business, which requires
railroad companies to carry all express companies on their pas-
senger trains as express carriers are usually carried. It<s not
enough to establish a usage to carry some express company, or
to furnish the public in some way with the advantages of an
express business over the road. The question is not whether
these railroad companies must furnish the general public with
reasonable express facilities, but whether they must carry these
particular express carriers for the purpose of enabling them to
do an express business over the lines.

In all these voluminous records there is not a syllable of evi-
dence to show a usage for the carriage of express companies on
the passenger trains of railroads unless specially contracted for.
While it has uniformly been the habit of railroad companies to
arrange, at the earliest practicable moment, to take one express
company on some or all of their passenger trains, or to provide
some other way of. doing an express business on their lines, it
has never been the practice to grant such a privilege to more
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than one company at the same time, unless a statute or some
special circumstances made it necessary or desirable.  The ex-
press companies that bring these suits are certainly in no situ-
ation to claim a usage in their favor on these particular roads,
because their entry was originally under special contracts,
and no other companies have ever been admitted except by
agreement. By the terms of their contracts they agreed that
al] their contract rights on the Toads should be terminated at
the will of the rallroad company. They were willing to begin
and to expand their business upon this understanding, and wmh
this uncertainty as to the duration of their pmvxleges. The
stoppage of their facilities was one of the risks they assumed
when they accepted their contracts, and made their investments
under them. If the general public were complaining because
the railroad companies refused to carry express matter them-
selves on their passenger trains, or to allow it to be carried by
others, different questions would be presented.  As it is, we
have only to decide whether these particular express companies
must be carried notwithstanding the termination of their special
contract rights.

The dlfﬁculty in the cases is apparent from the form of the
decrees. As express companies had always been carried by
railroad companies under special contracts, which established
the duty of the railroad company upon the one side, and fixed
the liability of the express company on the other, the court, in
decreeing the carriage, was substantially compelled to make for
the parties such a contract for the business as in its opinion
they ought to have made for themselves. Having found that
the railroad company should furnish the express company with
facilities for business, it had to define what those facilities must
be, and it did so by declaring that they should be furnished to
the same extent and upon the same trains that the com-
pany accorded to itself or to any other company engaged
in conducting an express business on its line. It then pre-
seribed the time and manner of making the payment for the
facilities and how the payment should be secured, as well as
how it should be measured.  Thus, by the decrees, these rail-
road companies are compelled to carry these express companies
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at these rates, and on these terms, so long as they ask to be
carried, no matter what other express companies pay for the
same facilities or what such facilities may, for the time being,
be reasonably worth, unless the court sees fit, under the power
reserved for that purpose, on the application of either of the
parties, to change the measure of compensation. In this way
as it seems to us, “the court has made an arrangement for the
business intercourse of these companies, such as, in its opinion,
they ought to have made for themselves,” and that, we said in
Atehison, Topeka and Santa Fé Railroad Co.v. Denver & New
Orleans Razlroad Co., 110 U. S. 667, followed at this term in
Pulbman’s Palace Car Co.v. Missouri Pacific Railway Co.,
115 U. 8. 587, could not be done. The regulation of matters of
this kind is legislative in its character, not judicial. To what
extent it must come, if it comes at all, from Congress, and to
what extent it may come from the States, are questions we do
not now undertake to decide ; but that it must come, when it
does come, from some source of legislative power, we do not
doubt. The legislature may impose a duty, and when imposed
it will, if necessary, be enforced by the courts, but, unless a
duty has been created either by usage or by contract, or by
statute, the courts cannot be called on to give it effect.

The decree in each of the cases is reversed, and the suit is re-
manded, with directions to dissolve the injunction, and,
after adjusting the accounts between the parties for business
done while the injunctions were in force, and decrecing the
payment of any amounts that may be found to be due, to
dismiss the bills.

Mr. Justicr Mrrrer dissenting.

When these cases were argued before Circuit Judge McCrary
and myself at St. Louis, after due consideration and consulta-
tion with him and Judge Treat, of the District Court, I an-
nounced certain propositions as the foundations on which the
decrees should be rendered. These were afterwards entered in
the various circuits to which the cases properly belonged, and,
I believe, in strict accordance with the principles thus an-
nounced.
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T am still of opinion that those principles are sound, and I
repeat them here as the reasons of my dissent from the judg-
ment of the court now pronounced in these cases.

They met the approval of Judge McCrary when they were
submitted to his consideration. They were filed in the court -
in the following language:

“1. I am of opinion that what is known as the express busi-
ness is a branch of the carrying trade that has, by the necessi-
ties of commerce and the usages of those engaged in transpor-
tation, become known and recognized. :

“That, while it is not possible to give a definition in terms
which will embrace all classes of articles usually so carried, and
to define it with a precision of words of exclusion, the general
character of the business is sufficiently known and recognized
to require the court to take notice of it as distinet from the
transportation of the large mass of freight, usually carried on
steamboats and railroads.

“That the object of this express business is to carry small
and valuable packages rapidly, in such a manner as not to sub-
ject them to the danger of loss and damage, whick, to a greater
or less degree, attends the transportation of heavy or bulky
articles of commerce, as grain, flour, iron, ordinary merchan-
dise, and the like.

“2. It has become law and usage, and is one of the necessi-
ties of this business, that these packages should be in the im-
mediate charge of an agent or messenger of the person or
company engaged in it, and to refuse permission to this agent
to accompany these packages on steamboats or railroads on
which they are carried, and to deny them the right to the con-
trol of them while so carried, is destructive of the business and
of the rights which the public have to the use of the railroads
in this class of transportation.

“3. I am of the opinion that when express matter is so con-
fided to the charge of an agent or messenger, the railroad
company is no longer liable to all the obligations of a common
carrier, but that when loss or injury occurs, the liability
depends upon the exercise of due care, skill and diligence on
the part of the railroad company.




EXPRESS CASES.

Dissenting Opinion : Miller, J.

«4. That, under these circumstances, there does not exist on
the part of the railroad company the right to open and inspect
all packages so carried, especially when they have been duly
closed or sealed up by their owners or by the express carrier.

“5. T am of the opinion that it is the duty of every railroad
company to provide such conveyance by special cars, or other-
wise, attached to their freight and passenger trains, as are re-
quired for the safe and proper transportation of this express
matter on their roads, and that the use of these facilities should
be extended on equal terms to all who are actually and usually
engaged in the express business.

“If the number of persons claiming the right to engage in
this business at the same time, on the same road, should become
oppressive, other considerations might prevail ; but until such
a state of affairs is shown to be actually in existence in good
faith, it is unnecessary to consider it.

“6. This express matter and the person in charge of it should
be carried by the railroad company at fair and reasonable rates
of compensation ; and where the parties concerned cannot agree
upon what that is, it is a question for the courts to decide.

“7. 1 am of the opinion that a court of equity, in a case
properly made out, has the authority to compel the railroad
companies to carry this express matter, and to perform the
duties in that respect which I have already indicated, and to
make such orders and decrees, and to enforce them by the or-
dinary methods in use necessary to that end.

“8. While I doubt the right of the court to fix in advance
the precise rates which the express companies shall pay and
the railroad company shall accept, I have no doubt of its right
to compel the performance of the service by the railroad com-
pany, and after it is rendered, to ascertain the reasonable com-
pensation and compel its payment.

“9. To permit the railway company to fix upon a rate of
compensation which is absolute, and insist upon the payment
in advance or at the end of every train, would be to enable
them to defeat the just rights of the express companies, to de-
stroy their business, and would be a practical denial of justice.

“10. To avoid this difficulty, I think that the court can as-
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sume that the rates, or other mode of compensation heretofore
existing between any such companies, are prima facie, reason-
able and just, and can require the parties to conform to it as
the business progresses, with the right to either party to keep
and present an account of the business to the court at stated
intervals, and claim an addition to, or rebate from, the amount
paid. And to secure the railroad companies in any sum which
may be thus found due them, a bond from the express com-
pany may be required in advance.

“11. When no such arrangement has heretofore been in
existence it is competent for the court to devise some mode of
compensation to be paid as the business progresses, with like
power of final revision on evidence, reference to master, &c.

“12. T am of opinion that neither the statutes nor consti-
tutions of Arkansas or Missouri were intended to affect the
right asserted in these cases; nor do they present any obstacle
to such decrees as may enforce the right of the express com-
panies.”

Three years’ reflection and the renewed and able argument in
this court have not changed my belief in the soundness of these
principles.

That there may be slight errors in the details of the decrees
of the Circuit Courts made to secure just compensation for the
services of the railroad companies is possibly true, but 1 have
not discovered them, and the attention of the court has not
been given to them in deciding this case ; for holding, as it does,
that the complainants were entitled to no relief whatever, it
became unnecessary to consider the details of the decrees.

I only desire to add one or two observations in regard to
matters found in the opinion of this court.

1. The reliet sought in these cases is not sought on the ground
of usage in the sense that a long course of dealing with the
public has established a custom in the nature of law. Usage
is only relied on as showing that the business itself has forced
its way into general recognition as one of such necessity to the
public, and so distinet and marked in its character, that it is
entitled to a consideration different from other modes of trans-
portation.
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9. It is said that the regulation of the duties of carrying by
the railroads, and of the compensation they shall receive, is
legislative in its character, and not judicial.

As to the duties of the railroad company, if they are not, as
common carriers, under legal obligation to carry express matter
for any one engaged in that business in the manner appropriate
and usnal in such business, then there is no case for the relief
sought in these bills. DBut if they are so bound to carry, then
in the absence of any legislative rule fixing their compensation
I maintain that that compensation is a judicial question.

It is, then, thc ordinary and ever-recurring question on a
quantum merwit. The railroad company renders the service
which, by the law of its organization, it is bound to render.
The express company refuses to pay for this the price which
the railroad company demands, because it believes it to be ex-
orbitant. That it is a judicial question to determine what shall
be paid for the service rendered, in the absence of an express
contract, seems to me beyond doubt.

That the legislature may, in proper case, fix the rule or rate
of compensation, I do not deny. DBut until this is done the
court must decide it, when it becomes matter of controversy.

The opinion of the court, while showing its growth and impor-
tance, places the entire express business of the country wholly at
the mercy of the railroad companies, and suggests no means by
which they can be compelled to do it. According to the prin-
ciples there announced, no railroad company is bound to receive
or carry an express messenger or his packages. If they choose
to reject him or his packages, they can throw all the business
of the country back to the crude condition in which it was a
half century ago, before ITarnden established his local express
between the large Atlantic cities; for, let it be remembered
that plaintiffs have never refused to pay the railroad companies
reasonable compensation for their services, but those companies
refuse to carry for them at any price or under any circum-
stances.

I am very sure such a proposition as this will not long be
acquiesced in by the great commercial interests of the coun-
try and by the public, whom both railroad companies and the
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express men are intended to serve. If other courts should fol-
low ours in this doctrine, the evils to ensue will call for other
relief.

It is in view of amelioration of these great evils that, in dis-
senting here, I announce the principles which I earnestly believe
ought to control the actions and the rights of these two great
public services.

Mz. Jusrice Frerp dissenting.

I agree with Mr. Justice MiLLEr in the positions he has
stated, although in the cases just decided I think the decrees of
the courts below require modification in several particulars;
they go too far. DBut I am clear that raiiroad companies are
bound, as common carriers, to accommodate the public in the
transportation of goods according to its necessities, and through
the instrumentalities or in the mode best adapted to promote its
convenience. Among these instrumentalities express compa-
nies, by the mode in which their business is conducted, are the
most important and useful.

Mg. JusticeE MarraEWS took no part in the decision of these
cases.

PICKARD, Comptroller, ». PULLMAN SOUTHERN
CAR COMPANY.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
MIDDLE DISTRICT OF TENNESSEE.

Argued January 25, 26, 1886.—Decided March 1, 1886.

Section 6 of the act of the legislature of Tennessee, passed March 16, 1877,
Laws of 1877, ch. 16, p. 26, which imposes a privilege tax of $50 per an-
num on every sleeping car or coach used or run over a railroad in Tennes-
see and not owned by the railroad on which it is run or used, is void so far
as it applies to the inter-State transportation of passengers carried over
railroads in Tennessee, into or out of or across that State, in sleeping cars
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owned by a corporation of Kentucky and leased by it for transportation
purposes to Tennessee railroad corporations, the latter recciving the transit
fare, and the former the compensation for the sleeping accommodations.

Section 28 of Article II of the Constitution of Tennessee, of
1870, contains these provisions: “ All property shall be taxed ac-
cording to its value, that value to be ascertained in such man-
ner as the Legislature shall direct, so that taxes shall be equal
and uniform throughout the State. No one species of prop-
erty from which a tax may be collected shall be taxed higher
than any other species of property of the same value. But the
Legislature shall have power to tax merchants, pedlers, and priv-
ileges, in such manner as they may from time to time direct.”

On the 16th of March, 1877, the Legislature of Tennessee
passed an Aect, entitled “ An Act declaring the mode and man-
ner of valuing the property of telegraph companies for taxation,
and of taxing sleeping cars,” Laws of 1877, ch. 16, p. 26, the
6th section of which provided as follows: “ That the running
and using of sleeping cars or coaches on railroads in Tennessee,
not owned by the railroads upon which they are run or used,
is declared to be a privilege, and the companies owning and
running or using said cars or coaches are required to report, on
or before the 1st day of May of each year, to the comptroller,
the namber of cars so used by them in this State; and they
shall be required to pay to the comptroller by the first of July
following $50 for each and every of said cars or coaches used
or as run over said roads; and if the said privilege tax herein
assessed be not paid as aforesaid, the comptroller shall enforce
the payment of the same by distress warrant.”

Under this act the comptroller of the State claimed that
there was due from the Pullman Southern Car Company, a
corporation of Kentucky, to the State, for each of the years
1878,1879 and 1880, a privilege tax of $50 on each one of thirty-
eight sleeping cars, run and used on railroads in Tennessee, and
not owned by the railroad companies on whose roads they
were used, but owned by the Pullman Company. The aggre-
gate amount of the taxes claimed was $5700, and the comp-
troller instituted proceedings to collect them from that company,
which, under the provisions of a statute of the State, paid the
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money under protest, and it was paid into the State trcasury,
with notice to the comptroller that it was paid under protest,
and the company, within the time prescribed by the statute,
and in August, 1881, brought an action at law against the comp-
troller to recover the $5700, in the Circuit Court of the United
States for the Middle District of Tennessee.

The declaration alleged, among other things, that the sleep-
ing cars, for the running or use of which the taxes were claimed
and collected, were not run or used by the plaintiff during any
one of the years 1878, 1879 or 1880, but were run and used by
certain railroad companies in Tennessee, though they were
owned during that time by the plaintiff, which permitted those
railroad companies to run and use them under certain contract
stipulations; that the sleeping cars so run and used were, dur-
ing the whole of the years 1878, 1879 and 1880, employed by
them in inter-State commerce, being run into and through
Tennessee, from and into other States, transporting passen-
gers from other States into or across Tennessee, or from Ten-
nessee into other States; and that, therefore, such taxes and
the collection thereof were illegal and contrary to the Consti-
tution of the United States. There was a demurrer to the
declaration, raising, among other things, the question above
stated, but, on a hearing, the demurrer was overruled, the
-opinion of the court being delivered by Mr. Justice Matthews.
22 Fed. Rep. 276. The conclusion arrived at in the opinion,
which accompanies the record, was that the levying of a privi-
lege tax on the running and using, on railroads in Tennessce,
of sleeping cars not owned by those railroads, was, as applied
to such cars when employed in inter-State transportation, a
regulation of commerce among the States, and contrary to the
Constitution of the United States, and, therefore, void. Leave
being given to the defendant to plead over, nil debet was
pleaded, and the issue was tried by the court without a jury,
by a written stipulation between the parties, which embodied
an agreed statement of facts, on which the cause was heard.

The agreed statement set forth that the plaintiff was a Ken-
tucky corporation, having its chief office and place of business
at Louisville; and that, since 1872, it had been engaged, at
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Louisville, in manufacturing railway cars, known as drawing-
room cars and sleeping cars, and in hiring those cars to various
railroad companies in Tennessee and other States, under the
following form of contract :

“This indenture, made this 19th day of June, A.n. 1872, be-
tween the Louisville and Nashville Railroad Company, the
party of the first part, and the Pullman Southern Car Com-
pany, of the second part: Whereas, the said party of the sec-
ond part is now engaged in the business of manufacturing rail-
way cars, known as drawing-room and sleeping cars, under
certain patents belonging to them, and of hiring the same to
railroad companies, and receiving therefor income and revenue
by the sale to passengers of seats and berths, and accommoda-
tions therein; and whereas the said party of the first part is
desirous of availing itself of the use on and over its lines of
road, of the cars constructed under the sleeping and drawing-
room car patents now the property of said second party, and
also of connections by means of said cars with other lines of
railroad, whereon said cars are now operated by said second
party, now this contract witnesseth : That the said party of the
second part, in consideration of the covenants and agreements
of the party of the first part, hereinafter mentioned to be by
them kept and performed, hereby agrees with the said party
of the first part, that they will furnish drawing-room cars and
sleeping cars to be used by said party for the transportation of
passengers, sufficient to meet the requirements of travel on and
over their line of railroad, and on and over all lines of railroad
which they now control, or may hereafter control, by owner-
ship, lease, or otherwise, the said cars so furnished to be satis-
factory to the general superintendent of the first party.

“2d. The said party of the second part agrees that they will
keep the carpets, upholstery, and bedding of each of the said
cars in good order and repair, and renew and improve the
same, when necessary, at their own expense, excepting repairs
and removals made necessary by accident or casualty ; it being
understood that the said first party shall repair all damages to
sald cars, of every kind, occasioned by accident or casualty,
during the continuance of this agreement.
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“3d. The said party of the second part hereby agrees, at their
own expense and cost, to furnish one or more employés, as may
be needful, upon each of said cars, whose duties shall be to col-
lect fares for the accommodations furnished in said cars; and
generally to wait upon passengers therein, and provide for
their comfort.

‘“4th. The said party of the first part hereby agrees that the
general officers of said second party, and the employés named
in article third of this agreement, shall be entitled to free pas-
sage over the lines of the first party, when they are on duty
for the second party.

“5th. The party of the second part hereby agrees that the
general officers of the first party shall be entitled to free passes
in any of the cars furnished by said second party under this
agreement.

“6th. It is hereby mutually agreed, that the said employés of
the second party named in article third of this agreement shall
be governed by and subject to the rules and regulations of the
said first party, which are, or may be, adopted from time to
time, for the government of their own employés, and, in the
event of any liability arising against said first party for per-
sonal injury, death, or otherwise of any employé of said second
party, it is hereby distinctly understood and agreed, that the
said first party shall be liable only to the same extent they
would be if the person injured was an employ¢ in fact of said
first party, and for all liability in excess thereof shall be indem-
nified and paid by said second party.

“7th. The party of the first part, in consideration of the use
of the aforesaid cars, hereby agrees to haul the same on the
passenger trains on their line of road, and on all roads which
they now control or may hereafter control by ownership, lease,
or otherwise, and also on all passenger trains on which they
may, by virtue of contracts or running arrangements with
other roads, have the right to use such cars in such manner as
will best accommodate passengers desiring the use of said cars;
and the said party of the first part shall, at their own expense,
furnish fuel for the cars and materials for the lights, shall wash
and cleanse said cars, and shall also keep said cars in good
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order and repair, including renewals of worn-out parts, and all
things appertaining to said cars, necessary to keep them in
first-class condition, except such as are provided for in article
second of this agreement.

“8th. The party of the first part agrees to furnish said party
of the second part, at convenient points, room and conveniences
for airing and storing bedding.

“9th. The said party of the first part further agrees, that the
said party of the second part shall be entitled to collect from
each and every person occupying said cars, such sums for said
occupancy as may be usual on competing lines furnishing equal
accommodations, and that such rules and regulations shall be
agreed upon as will most favor the renting of seats and
couches in said cars.

“10th.. The party of the first part hereby agrees to permit
the party of the second part to place their tickets for seats and
couches for sale in such of the railroad ticket offices as may
be desired by said second party, and such services shall be per-
formed by and as part of the general duties of the ticket agents,
and without charge to the party of the second part; proceeds
of such sales to be at the risk of said second party.

“11th. The party of the first part hereby agrees that said
second party shall have the exclusive right, for a term of fif-
teen years from the date hereof, to furnish for the use of the
first party drawing-room or parlor cars and sleeping cars, in-
cluding reclining-chair cars, on all the passenger trains of said
first party, and over their entire lines of railroad, and on all
railroads which they may control, or may hereafter control,
by ownership, lease, or otherwise, and also on all passenger
trains on which they may, by virtue of contracts or running
arrangements with other roads, have the right to use such
cars, and that they will not contract with any other parties to
run said class of cars on or over said lines of road during said
period of fifteen years.

“ The said second party, for the consideration aforesaid, hereby
guarantees said first party against all damages of whatsoever
kind which may be by said first party incurred in consequence
of any infringement of patent rights in the construction and
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use of any of said cars which may be used by said second
party upon the lines of said first party under this arrangement,
it being the meaning and intent of this article, that the second
party shall secure said first party against all manner of ex-
penditures which may be incurred by said first party in conse-
quence of any litigation connected with alleged infringements
of patent rights for the interior arrangements of said cars, and
that they will pay off and discharge all judgments obtained at
any time against said first party on account of such infringe-
ments.

“12th. It is mutually agreed between the parties hereto, that,
in case either of said parties shall, at any time hereafter, fail to
keep and perform any of the covenants herein contained to be
by them respectively kept and performed, then, and in that
case, after written notice shall have been given to the default-
ing party thereto of the default complained of, if the said de-
faulting party shall refuse or neglect to make good, keep, and
perform such unfulfilled covenants and conditions of this
agreement within a reasonable time after such notice, the
other party shall be at liberty to declare this contract ended
and no longer in force.”

The agreed statement further set forth, that the plaintiff had
never had any branch office or establishment of any kind in
Tennessee, unless the fact that the plaintiff had placed its
tickets for sale with railway agents in that State constituted
the offices of such agents branch offices or establishments of
the plaintiff; that it had never had any ticket agents of its
own in Tennessee, except in so far as the ticket agents of the
railway companies with whom the tickets of the plaintiff had
been placed for sale might be regarded as the agents of the
plaintiff ; that the plaintiff had never had any other agents,
officers or employés in Tennessee, except the conductors and
porters which it furnished with its cars under its contracts
with the railroad companies; that the cars furnished by the
plaintiff under those contracts constituted all the property
owned by it in Tennessee, and the business done by it under
those contracts, such as it was, was the only business done by
it in Tennessee; that the cars furnished by it under those con-
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tracts (with the exception of two sleeping cars running be-
tween Nashville and Memphis), were used in transporting
passengers from other States inte or across Tennessee, and
from points in Tennessee to points in other States; that the
same cars also transported passengers from points in Tennessee
to other points in that State whenever they properly applied
for such transportation, but the number of such passengers
bore an inconsiderable proportion to the other passengers
transported in those cars; that those cars ran into, out of or
across Tennessee, making such stops as the trains to which they
were attached made ; that, in the case of passengers travelling
across Tennessee, or from points out of it to points in it, their
sleeeping-car tickets were purchased and paid for before they
entered Tennessee, but in the case of passengers from points in
Tennessee to points in other States, or in Tennessee, the tickets
were purchased and paid for in Tennessee; that the railroad
companies of Tennessee with whom such contracts were made
were duly chartered by that State, or organized or operated
under its laws, with power to transport passengers for hire;
that they were taxed by that State on the value of their roads,
rolling stock and other tangible property, and also on the
value of their franchises; that from March 16, 1877, to the
present time, the Memphis and Charleston Railroad Company,
and the East Tennessee, Virginia and Georgia Railroad Com-
pany, both of them Tennessee corporations, had owned sleep-
ing cars which they had run and used during that time as
sleeping cars upon their respectiye roads, and they had not
been required by the State to pay any tax for running or using
said sleeping cars upon their roads, except in so far as such a
tax might have been included in the tax assessed on the value
of their franchises ; and that the thirty-eight cars before men-
tioned included the two cars run between Nashville and Mem-
phis.

The agreed statement set forth the other facts hereinbefore
contained, necessary to a recovery ; and, on the 29th of Decem-
ber, 1884, a judgment was entered, which stated that the cause
was heard on an agreed statement of facts, and that it was
thereby made a part of the record at large in the cause, and
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that the court found the issue joined in favor of the plaintiff.
It then set forth the material facts contained in the agreed
statement, and awarded a judgment for $5400, for the taxes
on the thirty-six cars, and for $1089.90 interest, and for costs,
assigning as a reason that the State had no power to impose a
privilege tax on the plaintiff for running or using the thirty-six
cars in the State, the tax being a regulation of commerce be-
tween the States, and, therefore, a violation of the Constitution
of the United States. To reverse this judgment the defendant
sued out a writ of error.

Mr. J. B. Heiskell for plaintiff in error (Mr. S. A. Cham-
pion was with him on the brief), argued :

I. That all State questions had been eliminated by the de-
cision in the case of Pullman Southern Car Co.v. Gaines, 3
Tenn. Ch. 587, and the only contentions now before this court
were contained in the Federal questions involved. Stone v. Wis-
consin, 94 U. 8. 181,183 Fuairfield v. County of Gallatin, 100

U. S. 47,52; Burgess v. Seligman, 107 U. S. 29, 34; Railroad
Co. v. Gaines, 97 U. S. 697, 709.

II. That the fact that certain parts of attachments of the
sleeping cars were patented could in no way interfere with the
right of the legislature to levy a privilege tax upon the “ run-
ning and using ” of sleeping cars over the railroads in the State
owned by foreign corporations and run for the accommodation
of passengers into, out of or through the State.

III. That the contract between the Pullman Southern Car
Company and the various railroad companies exhibited in the
record, showed that the arrangement intended to be made with
the railroad companies was to secure the privilege of running
and using sleeping cars or coaches over the lines of the various
railroads, and was not a contract of hiring or leasing cars by the
railroad companies, and that the business was done by the
defendants and not by the railroad companies.

IV. That the running and using of cars for sleeping purposes
only, not owned by the railroads upon which they were run or
used, was not such inter-State commerce, the regulation of which
is placed by the Constitution of the United States under the
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control of Congress, nor did the regulation of this occupation
such as was imposed by the privilege tax in question, interfere
with transportation or commerce among the States. Sinnot v.
Davenport, 22 How. 2275 Gibbons v. Ogden, 9 Wheat. 1, 210
914 ; Foster v. Davenport, 22 How. 244 ; Crandall v. Nevada,
6 Wall. 35; Osborne v. Mobile, 16 Wall. 479; State Tax on
Railway Gross Leceipts, 15 Wall. 2845 Wiggins Ferry Co. v.
Euast St. Louzs, 107 U. S. 865 ; Moran v. New Orleans, 112 U.
S. 695 Pullman Southern Car Co.v. Gaines, 3 Tenn. Ch. 387
Dun v. Cullen, 13 Lea, 202; Lightburn v. Taxing District, 4
Lea, 219.

V. That a tax laid upon the instruments of commerce was
not a tax upon commerce itself.

VI. That it is a well-settled rule, long adhered to by this
court, that a construction given by State courts of last resort to
legislative enactments and provisions of State constitutions
ought, as a rule, to be followed in the Federal courts ; and while
this court is not necessarily governed by previous decisions of
said courts upon the same or similar points, except where they
have been so firmly established as to constitute a rule of pro-
perty, yet unless the decision in question is held to be unrea-
sonable, violative of some fundamental law or well-established
principle, this court will be governed by the construction given
by the Supreme Court of the State. Railroad Co.v. Gaines,
9T U. 8. 697, 709 ; Stone v. Wisconsin, 94 U. S, 181.

Mr. Thomas L. Dodd on behalf of Davidson County for
plaintiff in error.

Mr. O. A. Lockrane and Mr. E. 8. Isham for defendant in
error,

Mz. Justicr Bratenrorp delivered the opinion of the court.
After stating the Case as above reported, he continued :

The point upon which the final judgment was rendered in
the case was the one considered and adjudged in the decision
given on the demurrer to the declaration. The tax was not a
property tax, because, under the Constitution of Tennessee, all
Property must be taxed according to its value, and this tax was
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not measured by value, but was an arbitrary charge. What
was done by the plaintiff was taxed as a privilege, it being as-
sumed by the State authorities, that the Legislature had the
power, under the Constitution of Tennessee, to enact the 6th
section of the Act of 1877, and that the plaintiff had done
what that section declared to be a privilege. By the decisions
of the Supreme Court of Tennessee, cited in the opinion of the
Circuit Court on the demurrer, it is held, that the Legislature
may declare the right to carry on any business or occupation
to be a privilege, to be purchased from the State on such con-
ditions as the statute law may prescribe, and that it is illegal to
carry on such business without complying with those conditions.
In this case, the payment of the tax imposed was a condition
prescribed, without complying with which what was done by
the plaintiff was made illegal. The tax was imposed as a con-
dition precedent to the right of the plaintiff to run and use the
thirty-six sleeping cars owned by it, as it ran and used them
on railroads in Tennessee. The privilege tax is held by the
Supreme Court of Tennessee to be a license tax, for the privi-
lege of doing the thing for which the tax is imposed, it being
unlawful to do the thing without paying the tax. What was
done by the plaintiff in this case, in connection with the use of
the thirty-six cars, if wholly a branch of inter-State commerce,
was made by the State of Tennessee unlawful unless the tax
should be paid, and, to the extent of the tax, a burden was
placed on such commerce ; and, upon principle, the tax, if law-
ful, might equally well have been large enough to practically
stop altogether the particular species of commerce.

What was that commerce? The plaintiff, by its contract,
furnished sleeping cars to the railroad company, to be used by
the latter “for the transportation of passengers,” sufficient in
numbers to meet the requirements of travel on the road. The
plaintiff kept in order and renewed the carpets, upholstery and
bedding of the cars, except repairs and renewals made neces-
sary by accident or casualty, but all damages to the cars by
accident or casualty were repaired by the railroad company.
The plaintiff furnished employés on each car to collect fares
for the accommodations furnished by the car, and to wait upon
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passengers and provide for their comfort. Those employés
were governed by the rules adopted by the railroad company
to govern its own employés, and the railroad company was
liable for personal injury to, or the death of, any such employé
of the plaintiff to the same extent only as if such employé was
in fact an employé of the railroad company, and the latter was
indemnified by the plaintiff for all liability in excess thereof.
The railroad company carried free on its line such employés of
the plaintiff and its general officers when on duty for it, and
the plaintiff carried free in the cars it so furnished the general
officers of the railroad company. In consideration of the use
of such cars, the railroad company hauled them on the passen-
ger trains on its line, in such manner as best accommodated
passengers desiring to use the cars, and furnished, at its own
expense, fuel for them and materials for the lights, and washed
and cleansed them, and kept them in good order and repair,
including renewals of worn-out parts, and all things appertaining
to them, necessary to keep them in first-class condition, with the
exceptions before specified in regard to carpets, upholstery and
bedding, and furnished room and conveniencies for airing and
storing bedding. The plaintiff collected from every person
occupying the car compensation for its accommodations in seats
and couches. The railroad company permitted the plaintiff to
place its tickets for seats and couches on sale in the ticket offi-
ces of the railroad company, the sale to be a part of the general
duties of the ticket agents of the latter, and to be without
charge to the plaintiff, but the proceeds of sales to be at its
risk.  The contract was made an exclusive one for fifteen years,
and the plaintiff agreed to protect the railroad company against
all liability for the infringement of any patent in the construc-
tion and use of the cars, and there was a provision for the ter-
mination of the contract by either party on a breach of it by
the other.

On these facts, the cars in question were cars for the trans-
portation of the passengers who occupied them, in their transit
into, or through, or out of Tennessee. They were used by the
railroad company for such transportation, and it received the
transit fare or compensation. For purposes of transit, it dealt
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with the cars as it would with cars owned by itself. Tt hauled
them, furnished {uel and materials for lights, washed and
cleansed them, kept them in repair, renewed worn-out parts,
repaired all damages to them by accident or casualty, and even
repaired and renewed carpets, upholstery, and bedding damaged
or destroyed by accident or casualty; all at its own expense,
and without charge to the plaintiff; leaving to the plaintiff
only to make good the ordinary wear and tear of the sitting
and sleeping conveniencies, and allowing it to have the com-
pensation for such conveniences, and furnishing it free of charge
with all facilities for selling seats and couches.

The tax was a unit, for the privilege of the transit of the
passenger and all its accessories. No distinction was made in
the tax between the right of transit, as a branch of commerce
between the States, and the sleeping and other conveniences
which appertained to a transit in the car. The tax was really
one on the right of transit, though laid wholly on the owner of
the car. 8o, too, the service rendered to the passenger was a
unit. The car was equally a vehicle of transit, as if it had been
a car owned by the railroad company, and the special conveni-
encies or comforts furnished to the passenger had been fur-
nished by the railroad company itself. As such vehicle of
transit, the car, so far as it was engaged in inter-State com-
merce, was not taxable by the State of Tennessee ; because the
plaintiff had no domicil in Tennessee, and was not subject to
its jurisdiction for purposes of taxation; and the cars had no
situs within the State for purposes of taxation; and the plain-
tiff carried on no business within the State, in the sense in which
the carrying on of business in a State is taxable by way of
license or privilege.

The case of Aitorney-General v. London & North Western
LRailway Co., in the Court of Appeal, 6 Q. B. Div. 216, before
Lord Chief Justice Coleridge, and Lord Justices Baggallay and
DBrett, affirming the judgment of the Exchequer Division, 5 Ex.
Div. 247, is instructive in the above point of view, as to the
subject in hand. There, the railway company attached to its
night trains sleeping carriages for the accommodation of such
of its first class passengers as might choose to avail them-
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selves of it. For the use of these carriages they were charged
an extra sum in addition to the ordinary first-class fare. DBe-
sides couches with pillows, sheets and blankets, each carriage
contained a lavatory, and other conveniences. Passengers
using such carriages were not disturbed during the night by
demands for their tickets, and, if they arrived at their destina-
tion in the night, the passengers were allowed to remain in
their beds until the morning. Under a statute imposing a per-
centage duty “upon all sums received or charged for the hire,
fare or conveyance of passengers” on any railway, the Gov-
ernment claimed and was allowed the duty on the extra sum
charged for the use of the sleeping carriage. The Court of
Appeal, by Lord Coleridge, said: “ We regard the additional
accommodation afforded by the sleeping carriages as differing
in no essential particular from the superior accommodation
afforded by a second-class carriage over a third, or by a first-
class carriage over both. If the company issued tickets to all
passengers alike, at the price charged to passengers travelling in
third-class carriages, and then issued tickets, at corresponding
prices, to those desiring to travel in a higher class of carriage,
it could hardly be contended that duty would not be payable
upon the prices paid for such second ticket. The passenger who
is content to travel in a third-class or second-class carriage in
the day, might well desire to travel in a carriage of a higher
class by night; and, in like manner, a passenger ordinarily
travelling by day in a first-class carriage might desire the ad-
ditional accommodation at night of a sleeping carriage. No
separate charge is made in the present case ; the charge, though
written on a separate ticket, is, in our opinion, part of one
charge for the conveyance of the passenger in a particular way,
and is, therefore, a part of the charge for the conveyance of a
passenger, received and charged for such conveyance.” That
case is in harmony with the views before taken in regard to
the present case. The fare paid by the inter-State passenger to
the railroad company, and that paid to the plaintiff, added to-
gether, were merely a charge for his conveyance in a particu-
lar way, and there was really but one charge for the transit,
though the total amount paid was divided among two recipi-
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ents. The service was a single one, of inter-State transit, with
certain accommodations for comfort, and what was paid to the
plaintiff was part of a charge for the conveyance of the passenger.

The views above expressed are in harmony with numerous
decisions which have been made by this court on the subject to
which they relate. In Almy v. The State of California, 24
How. 169, a stamp tax had been imposed by the State on bills
of lading for the transportation of gold or silver from any
point within the State to any point without it, and was held by
this court to be invalid ; and in Woodruff v. Parham, 8 Wall.
123, 138, it was said by this court, Mr. Justice Miller deliver-
ing its opinion, that that stamp tax “ was a regulation of com-
merce, a tax imposed upon the transportation of goods from
one State to another, over the high seas, in conflict with the
freedom of transit of goods and persons between one State and
another, which is within the rule laid down in Crandall v. Ne-
vada, 6 Wall. 35, and with the authority of Congress to regu-
late commerce among the States.”

In the State Freight Tax Case, 15 Wall. 232, 281, it was said
that a State cannot tax persons for passing through or out of
it; that inter-State transportation of passengers is beyond the
reach of a State legislature ; and that a tax upon it amounts to
a tax upon the passengers transported.

In Radlroad Co. v. Maryland, 21 Wall. 456, 472, Mr. Justice
Bradley, in speaking for the court, said, that a State cannot
impose a tax or duty on the movements or operations of com-
merce between the States, because it would be a regulation of
such commerce “in a matter which is essential to the rights of
all, and, therefore, requiring the exclusive legislation of Con-
gress,” being “a tax because of the transportation,” and
“therefore, virtually, a tax on the transportation.”

The decisions in the various cases in this court on the subject
of a tax by a State on the bringing in of passengers from for-
eign countries, and which are collected and commented on by
Mr. Justice Miller, in delivering the opinion of this court in the
Iead Money Cases, 112 U. S. 580, 591, show 1t to be a settled
matter that to tax the transit of passengers from foreign coun-
tries or between the States, is to regulate commerce.
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The principles which governed the decisions in Welton v.
Missouri, 91 U. 8. 275, Guy v. Baltimore, 100 U. 8. 434, and
Moran v. New Orleans, 112 U. S. 69, holding unlawful the
State taxes in those cases on inter-State commerce in merchan-
dise, are equally applicable to the tax in this case on the transit
of passengers. The rule which governs the subject is accu-
rately and tersely stated by Mr. Justice Field, in delivering the
opinion of the court, in Gloucester Ferry Co. v. Pennsylvania,
114 U. 8. 196, 211 : “ While it is conceded that the property in
a State, belonging to a foreign corporation engaged in foreign
or inter-State commerce, may be taxed equally with like prop-
erty of a domestic corporation engaged in that business, we are
clear that a tax or other burden imposed on the property of
either corporation because it is used to carry on that com-
merce, or upon the transportation of persons or property, or
for the navigation of the public waters over which the trans-
portation is made, is invalid and void, as an interference with,
and an obstruction of, the power of Congress in the regulation
of such commerce.” The case of Zelegraph Co. v. Texas, 105
U. 8. 460, in regard to a State tax on telegraphic messages sent
out of a State, is a kindred case. The whole subject, in refer-
ence to a State tax imposed for selling goods brought into a
State from other States, was recently fully considered by this
court in Walling v. Michigan, 116 U. S. 446. And in that
case Mr. Justice Bradley, speaking for the court, says: «“ We
have also repeatedly held, that, so long as Congress does not
pass any law to regulate commerce among the several States,
1t thereby indicates its will that such commerce shall be free
and untrammeled.” See Welton v. Missouri, 91 U. 8. 275, 282;
Mackine Co. v. Gage, 100 U. 8. 676, 678; County of Mobile v.
Kimball, 102 U. 8. 691, 697; Gloucester Ferry Co. v. Pennsyl-
vania, 114 U. 8. 196, 204 ; Brown v. Houston, 114 U. S. 622,
631, where the cases on that point are collected.

It is urged that the decison of the Circuit court in this case
was inconsistent with the rulings in Osborne v. Mobile, 16 Wall.
479, and in Wiggins Ferry Co. v. Fast St. Louis, 107 U. S. 365.
It becomes necessary, therefore, to examine those cases.

In Osborne v. Mobile, Osborne was an agent, at Mobile, Ala-
VOL. CXVII—4
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bama, of a Georgia corporation, an express company, and, as
such, transacted at Mobile a general express business within
and extending beyond the limits of Alabama. An ordinance
of the city of Mobile required an annual license fee of §500 to
be paid by every express company doing business in Mobile,
and having a business extending beyond the limits of Alabama,
while every express company doing business within the limits
of the State was required to pay a license fee of only $100, and
every such company doing business within the city was required
to pay a license fee of only $50. A fine was prescribed for a
violation of the ordinance. Osborne violated it and was fined.
The legality of the tax was upheld. Chief Justice Chase, in
delivering the opinion of the court, cited the State Freight Tox
Case, 15 Wall. 232, decided at the same term, as holding *that
the State could not constitutionally impose and collect a tax
upon the tonnage of freight taken up within its limits and car-
ried beyond them, or taken up beyond its limits and brought
within them ; that is to say, in other words, upon inter-State
transportation”; “because it was, in effect, a restriction upon
inter-State commerce, which by the Constitution was designed
to be entirely free.” The tax on the Georgia Express Com-
pany was upheld as a tax “upon a business carried on within
the city of Mobile.” Osborne was a local agent, personally
subject to the taxing jurisdiction of the State, as representing
his principal, and the tax was on the general business he car-
ried on, and the subject of the tax was not, as here, the act of
inter-State transportation. In Osborne v. Mobile, the court
drew the distinction between the case before it and the State
Lreight Tax Case. The present case falls within the latter.
In Wiggins Ferry Co. v. Euast St. Lowis, the decision was
that the State had power to impose a license fee, upon a ferry-
keeper living in the State, for boats which he owned and used
in conveying from the State passengers and goods across a
navigable river to another State ; and that the levying of a tax
on such boats, or the exaction of a license fee in respect of
them, by the State in which they had their sitws, was not a
regulation of commerce within the meaning of the Constitu-
tion. In the case at bar the plaintiff was not a Tennessee cor-
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poration, and had no domicil in Tennessee, and the sleeping
cars in question, as before said, had not any sétus in Tennessee
for the purposes of taxation.

The question involved in this case was before the Court of
Chancery of Tennessee in Pullman Southern Car Co. v.
Gaines, 3 Tenn. Ch. 587, on the same facts, as to the privilege
tax for 1877. That court held (and it is stated that the Su-
preme Court of Tennessee, on appeal, affirmed its ruling), that
this privilege tax, as to such of the cars as passed and repassed
through the State, and did not abide in it, was not amenable
to the objection that it interfered with inter-State commerce.
The view taken was that the property of the foreign corpora-
tion, used in Tennessee, could be taxed as property or by an
excise on its use; and that the tax in this case was not directly
on the object of commerce, or directly aimed at commerce.
We have given to the views set forth by the Tennessee Chan-
cery Court the consideration due to the judgments of that trib-
unal, but are unable to concur in its conclusion.

Judgment affirmed.

TENNESSEE ». PULLMAN SOUTHERN CAR COM-
PANY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE MIDDLE DISTRICT OF TENNESSEE.

Argued January 25, 26, 1686.—Decided March 1, 1886.
The case of Pickard v. Pullman Southern Car Co., ante, p. 34, confirmed and

applied to a privilege tax of $75 a year, on each sleeping car, imposed by
the act of Tennessee, of April 7, 1881, Laws of 1881, ch. 149, p. 202.

This case was argued with Pickard v. Pullman Southern
Car Co., ante, 34, by the same counsel.

Mr. Jusrice Brartcurorp delivered the opinion of the court.
This is a suit in equity, brought in the Chancery Court of
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Davidson County, Tennessee, on December 15, 1883, by the
State of Tennessee, against the Pullman Southern Car Com-
pany, a Kentucky corporation. The questions involved are the
same as those disposed of in Pickard v. The Pullman South-
ern Car Co., ante, 34. The bill sets forth the act of Tennessee
of March 16,1877, and alleges that from 1877 the company had
run sixty sleeping cars instead of thirty-eight each year, and
ought to have paid as a privilege tax for each car for each of
the years 1877, 1878, 1879, and 1880, $50, making $12,000,
whereas it had paid only $7276.41; and that by an act passed
April 7, 1881, Laws of 1881, ch. 149, 202, the privilege tax was
increased to §75 a year, for each car, making due for the years
1881 and 1882, $9000. The bill prays for a discovery, and an
account, and for judgment.

The defendant removed the suit into the Circuit Court of the
United States for the Middle District of Tennessee, and then
answered the bill. The answer raises the same questions which
were adjudged in the other suit, and on the same facts. The
case was heard on bill and answer. The decree gave a recovery
for $300 and interest for the taxes for 1881 and 1882 on the two
cars which ran wholly within Tennessee, but dismissed the bill
in all other respects. The plaintiff appealed to this court from
all of the decree except that part which awarded a recovery.
For the reasons assigned in the opinion in the other suit, the de-
cree in this case is

Affirmed.

HAGOOD & Others ». SOUTHERN & Another.
HAGOOD & Others ». WILLIAMS.

APPEALS FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF SOUTH CAROLINA.

Argued Januoary 12, 13, 1886.—Decided March 1, 1886,

State serip which declares on its face that it is receivable <in payment of all
taxes and dues to the State” gives the holder no right to maintain a suit
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to compel its receipt for taxes, unless he owes the taxes for which it is
receivable.

Marye v. Parsons, 114 U. S. 325, and Williams v. Hagood, 98 U. S. 72,
affirmed.

When a suit is brought in a court of the United States against officers of a
State to enforce performance of a contract made by the State, and the con-
troversy is as to the validity and obligation of the contract, and the only
remedy sought is the performance of the contract by the State, and the
nominal defendants have no personal interest in the subject matter of the
suit, but defend only as representing the State, the State is the real party
against whom the relief is sought, and the suit is substantially within the
prohibition of the XIth Amendment to the Constitution of the United
States.

Louwisiana v. Jumel, 107 U. S. 711, affirmed and applied.

The jurisdictional distinction pointed out between cases in which the relief
sought is the performance of a plain official duty requiring no exercise of
discretion, or where State officers under color of a State authority which is
unconstitutional have invaded and violated personal and property rights,
and cases like the present in which the relief sought is affirmative official
action by State officers in performing an obligation which attaches to the
State in its political capacity.

These two cases were heard together in the Circuit Court
upon the same testimony, and the same decree passed in each.
The facts, common to both, were as follows:

By an act of the General Assembly of South Carolina, passed
September 15, 1868, entitled “ An act to authorize additional
aid to the Blue Ridge Railroad Company in South Carolina,”
the State, by a guaranty indorsed thereon, pledged its faith
and funds to the payment of the principal and interest of
bonds to be issued by the railroad company, to the amount of
$4,000,000. The bonds authorized by the act, with the guar-
anty indorsed, were in fact issued.

On March 2, 1872, an act of the General Assembly of South
Carolina was passed, entitled *“ An act to relieve the State of
South Carolina of all liability for its guaranty of the bonds of
Fhe Blue Ridge Railroad Company by providing for the secur-
Ing and destruction of the same.”

The preamble to this act recited the issue of the bonds, the
fact of the guaranty indorsed, the liability of the State on ac-
count thereof, and the desire of the State to withdraw them
and thus relieve itself, It then proceeded to require that all
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such bonds then held by the financial agent of the State, as
security for advances of money made to the railroad company
by the State, should be delivered up and cancelled, releasing
the railroad company from all liability on account of such
advances.

It then provided, that, upon the surrender by the company
to the State of the balance of the issue of $4,000,000 of said
bonds, issued and guaranteed as aforesaid, the State treasurer
should issue in lieu thereof, to the amount of $1,800,000, cer-
tificates of indebtedness, styled revenue bond scrip, expressing
that the sum mentioned therein was due by the State of South
Carolina to bearer, and that the same would be received in
payment of taxes and all other dues to the State, except special
tax levied to pay interest on the public debt. The act also
provided as follows :

“Skc. 4. That the faith and funds of the State are hereby
pledged for the ultimate redemption of said revenue bond scrip,
and the county treasurers are hereby required to receive the
same in payment of all taxes levied by the State, except in
payment of special tax levied to pay interest on the public
debt, and the State treasurer and all other public officers are
hereby required to receive the same in payment of all dues to
the State; and still further to provide for the redemption of
said revenue bond scrip, an annual tax of three mills on the
dollar, in addition to all other taxes, on the assessed value of
all taxable property in the State, is hereby levied, to be col-
lected in the same manner and at the same time as may be pro-
vided by law for the levy and collection of the regular annual
taxes of the State; and the State treasurer is hereby required
to retire, at the end of each year from their date, one-fourth of
the amount of the treasury serip hereby authorized to be issued,
until all of it shall be retired, and to apply to such purpose
exclusively the taxes hereby required to be levied.

“Sxc. 5. That if any such revenue bond serip is received in
the treasury for the payment of taxes, the treasurer be, and he
is hereby, authorized to pay out such revenue bond serip in sat-
isfaction of any claim against the treasury, except for interest
that may be due on the public debt.”
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The exchange contemplated by this act was effected ; private
individuals holding the guaranteed bonds as collateral security
for loans of money to the railroad company surrendered them,
and accepted, in lieu thereof, revenue bond scrip at the lower
rate. In this way, Amos D. Williams, the appellee in one of
these causes, became and remained the holder of $165,000 of
revenue bond scrip, for which he surrendered $417,000 of guar-
anteed bonds; and Edward B. Wesley became the holder of
$1,005,000 of revenue bond scrip, for which he advanced in
cash $344,925, with which were redeemed $2,902,000 of guar-
anteed bonds, also surrendered to the State. = Wesley became,
by leave of court, a party complainant with Williams in his
bill, before final decree. Subject to the lien of Wesley for the
payment of his cash advance as above stated, the assignees in
bankruptey of the Blue Ridge Railroad Company, who were
appellees in the other cause, claimed to own the revenue bond
scrip held by Wesley as collateral security for his advance.
Other bonds of said railroad company guaranteed by the State,
by like exchanges, were surrendered by other holders, who re-
ceived and held corresponding amounts of said revenue bond
scrip, and who came in, under the bill of Williams, which was
filed on behalf of himself and all others in like interest choosing
to do so, and proved their claims before a master, so that the
whole issue of $4,000,000 of said bonds, except about $4,000
thereof, were shown to have been surrendered to the State and
cancelled, on thefaith of said revenue bond scrip.

After the consummation of these transactions, the Legisla-
ture of the State of South Carolina, by an act passed March 13,
1872, abolished the office of State auditor,and vested his powers
in the comptroller-general ; and, by an act approved October
22, 1873, repealed the fourth section of the act of March 2,
1872, providing for an annual tax of three mills on the dollar
for the redemption of the revenue bond scrip, and also forbad
the comptroller to levy any tax for any purpose whatever, un-
less expressly thereafter authorized to do so by statute.

On December 22, 1873, it also passed an act forbidding any

State or county officer to accept payment of taxes in revenue
bond serip.
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In a similar case between the same parties, in which the com-
plainant’s bill was dismissed without prejudice, and reported
as Williams v. Hagood, 98 U. 8. 72, it was said by this court:

“This legislation was manifestly inconsistent with the under-
taking of the State expressed in the act of March 2, 1872, and
in the revenue bond scrip issued thereunder, and its constitu-
tionality and obligatory force would be a legitimate subject for
consideration if the complainant had placed himself in a posi-
tion to invoke our judgment. DBut he has not. IIis bill does
not aver that he has been injured, or will be injured, by this
legislation, or by any act or neglect of the comptroller-general
or the county treasurer. It does not averthat the comptroller-
general has neglected or refused to perform every duty imposed
upon him by the statute under which the revenue bond scrip was
issued, nor even that he threatens such neglect or refusal. It
does not aver that the county treasurer has refused, or even
threatened to refuse, receiving the complainant’s scrip, or any
serip, in payment of taxes or dues to the State, other than taxes
levied to pay the interest on the State debt. It does not aver
any demand from the State treasury or any tender to the county
treasurer. Its object is plainly to obtain from this court a dec-
laration that the legislative acts of October 22d and December
22d, 1873, are unconstitutional, because impairing the obligation
of the contract made by the act of 1872, and the certificates
thereby authorized and thereunder issued, and this without any
averment that the complainant will be injured by them. The
question presented to the court is, therefore, merely an abstract
one; such a one as no court can be called upon to decide, and
the bill shows no equity in the complainant. Hence it was
properly dismissed in the court below, and it must be dismissed
here, but without prejudice to the complainant’s right to bring
and prosecute another suit, when he shall be in a condition to
exhibit any equity in himself.”

Tosupply the omissions of his former bill, it was alleged by
the complainant in the present one, that, in April, 1879, he ten-
dered the said certificates of indebtedness, amounting to about
$166,000, to the treasurer of the State of South Carolina and
demanded payment thereof, which was refused; and that
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thereupon, having advised the defendant Hagood, the comp-
troller-general of the State, of this refusal of payment by the
State treasurer, he requested the comptroller-general, *from
time to time, to prepare and transmit to the several county audi-
tors all such forms and instructions as he might deem neces-
sary for collection, in the same manner and at the same time as
bad been provided by law for the levy and collection of the
regular annual taxes of the State for the current fiscal year, the
taxes provided to be levied by the 4th section of the aforesaid
act of the General Assembly for the redemption of said serip,
which class of duties, your orator avers, were duties imposed
upon the comptroller-general by the said act of March 2d, 1872;”
but that the said comptroller-general neglected and refused to
comply with said request.

It was also alleged in the bill that the revenue bond scrip,
prior to the passage of the acts of the Legislature complained of
had a market value equal to seventy per cent. of its face value,
according to which the complainant could dispose of the same
to parties desiring to use the same in payment of taxes levied
by the State of South Carolina, and that the complainant lately
disposed of a quantity of said scrip, on a conditional sale, that
it could be so used in payment of taxes; but that the county
treasurers of the different counties of the State, among others
of the counties of Charleston, Oconee, Anderson and Richland,
refused, and continued to refuse,to receive the said revenue
bond serip in payment of taxes ; and that thereby the said rev-
enue bond serip had ceased to have any market value.

It was not averred, however, in the bill that either of the
complainants, Williams or Wesley, had ever tendered revenue
bond serip in payment of taxes due from either of them ; but in
the bill filed by Southern and Low, as assignees in bankruptcy
of the Blue Ridge Railroad Company, an averment of that
character was made.

In that bill it was alleged that the Blue Ridge Railroad Com-
pany was indebted to the State of South Carolina for taxes on
its property for the year 1872 in the sum of $10,845.33, none of
said taxes being special taxes levied to pay the interest on the
public debt, of which $7541.22 was payable to the treasurer of
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Oconee County, and $3,304.11 to the treasurer of Anderson
County, to each of whom tenders had been duly made of said
revenue bond serip by said railroad company in payment of
said taxes, but the same were refused.

The prayer of the bill in the case of Williams was, ‘““that
the act of the Legislature of the State of South Carolina of the
2d March, 1872, may be decreed a contract binding the State
of South Carolina and affecting the said State with an obliga-
tion to do and perform, or cause to be done and performed, the
several matters and things therein stipulated and set forth to -
be done and performed by the said State, through its officers
and agents, particularly so much of the said act as provides
for the levy of a tax to retire the said certificates of indebted-
ness, and to receive the same in payment of taxes and other
dues to the State, except the tax levied to pay interest on the
public debt; that the several parties holding, or claiming to
hold, the said treasury certificates of indebtedness, bona jide
and for value, may be called in and admitted to prove the
same before a proper person to be appointed for that purpose;
that the whole amount of such treasury certificates of indebt-*
edness may be ascertained ; that the repeal of the provisions
of the said act of the 2d March, 1872, by the Legislature
may be declared unconstitutional, null and void, because such
repeal impairs the obligation of the contract between the State
of South Carolina and your orator, and all other parties who
are bona fide holders of such treasury certificates of indebted-
ness ; that for the purpose of defending itself in such manner
as it may be advised to be proper, the State may be allowed,
upon the application of its attorney-general in its behalf, to be
made a party to these proceedings; that, upon the ascertain-
ment of the amount of the treasury certificates of indebtedness,
proper process may be decreed against the State treasurer to
perform the duties enjoined upon him by the 4th section of the
act of March 2d, 1872, that is to say, to redeem the aforesaid
treasury certificates of indebtedness, otherwise called revenue
bond scrip, tendered by your orator to the said State treasurer,
and that he may be required to receive the same in payment of
all dues to the State, except interest on the public debt, and that
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proper process may be issued against the comptroller-general,
requiring him to perform the duties enjoined upon him under
and pursuant to the different sections of said act of March 2d,
1872, and for that purpose that he from time to time be decreed
to prepare and transmit to the several county auditors all such
forms and instructions as may be proper and lawful for levy-
ing and collecting, or either, in the same manner and at the
same time, as has been provided by law for the levy and col-
lection of the regular annual taxes of the State for the cur-
rent fiscal year, the taxes levied by the 4th section of the afore-
said act of the General Assembly for the redemption of said
scrip; that the county treasurers of the said State be required
to receive such treasury certificates of indebtedness as may
be established as a claim under the contract created by the
said act, in tender of taxes and dues to the State, except inter-
est on the public debt; that in cases where such tender is
made, the county treasurer refusing to receive the same shall
be pxevented by injunction from selling property or otherwise
enforcing the payment of the said tax; that a mandatory injunc-
tion may be issued out of this honorable court, requiring the
comptroller-general to cease from refusing to levy the tax for
retiring the said treasury certificates of indebtedness, and the
county treasurers to cease from refusing to receive the same for
taxes and dues to the State, except to pay the interest on the
public debt, and for such other and further relief as to your
honors shall seem meet,” &e.

The relief prayed for in the bill of the assignees of the Blue
Ridge Railroad Company included also a prayer “that the de-
fendants, the county treasurers, may be decreed to receive the
said revenue bond scrip in payment of the said taxes due by
your orators to the State of South Carolina; that on their
refusal to do so they may be enjoined from enforcing the said
taxes by selling the property of your orators, or in any other
manner ; and that on such refusal the lien of said taxes on the
property of your orators may be declared to be discharged.”

The revenue bond scrip was of different denommatlons, vary-
ing from $1 to $5000, and was in the form followi ing:
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«100.00. No. 91. $100.00.
“Revenue Bond Serip.
“Tue State or [Palmetto Tree] Sovra Carorina.

“Corumnia, S. C., March —, 1872.
“TReceivable as one hundred dollars in payment of all taxes
and dues to the State, except special tax levied to pay interest
on public debt.
“NILES G. PARKER, State Treasurer.
“One hundred dollars. One hundred dollars.

[On each side of scrip :] One hundred dollars, act March, 1872.”

In the case of 7he State ex rel. de. v. Hoge, Comptroller-
General, 4 S. C. 185, the Supreme Court of that State decided,
April 18,1873, that the certificates of revenue bond serip issued
under the act of March 2, 1872, were void, as being bills of
credit within the prohibition of the Constitution of the United

States, the design and intention to create by means of them a
circulating medium and currency being inferred from the whole
scope of the act, and the form and circumstances of the emission.

Decrees were entered in the two causes, which, after reciting
the findings of fact and counclusions of law reached by the Cir-
cuit Court, proceeded as follows :

“Tt is therefore ordered—

“T. That it be referred to James E. IHagood, Esq., clerk of
this court, as special master, to take proof of the claims of all
parties other than the said Amos D. Williams and Edward B.
Wesley (whose claims are hereby adjudged as established),
holding, or claiming to hold, any of said revenue bond scrip,
bona fide, and for value, who may, on contributing pro rata to
the expense of such reference and this action, prove their
claims. And that said special master do ascertain and report
the total outstanding amount of such treasury certificates of
indebtedness.

“TI. That for the purpose of defending itself the-State of
South Carolina may, at its option, and in such manner as it
may be advised to be proper, be allowed, upon the application
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of the attorney-general of said State on its behalf, to be made
a party to these proceedings.

“IIT. That upon the ascertainment of the amount of said
treasury certificates of indebtedness outstanding, proper process
do issue out of and under the seal of this court against the
State treasurer of the State of South Carolina for the time
being, and his successors in office, compelling and requiring him
and them to perform the duties enjoined upon the incumbent
of that office by the fourth section of the act of 2d March, 1872,
to wit, to redeem the said treasury certificates of indebtedness,
and compelling and requiring him and them to receive the same
in payment of all taxes and other dues to the State, except the
special tax levied to pay interest on the public debt; that
proper process do issue out of and under the seal of this court
against the comptroller-general of the State of South Carolina
for the time being, and his successors in office, compelling and
requiring him and them to perform the duties enjoined upon
that officer by the different sections of the act of 2d March,
1872, and compelling and requiring him from time to time to
prepare and transmit to the several county auditors all such
forms and instructions as may be proper and lawful for levying
and collecting, in the same manner as the annual taxes, the
taxes required by the fourth section of the act of 2d March,
18725 and that proper process do issue out of and under the
seal of this court compelling and requiring the different county
treasurers of the State of South Carolina for the time being,
and their successors in office, to receive such treasury certifi-
cates of indebtedness in payment of all 1axes due to the State
of South Carolina, except the special tax levied to pay interest
on the public debt. And in all cases where a tender of said
treasury certificates of indebtedness is made, and the same re-
fused, an injunction may issue restraining the county treasurer
so refusing from selling property, or in any manner enforcing
payment of said taxes.

“IV. Any party to these suits may apply at the foot of this
decree for further orders in the premises.”

From those decrees the appeals were prosecuted, and the two
causes were argued as one.
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Mr. Charles Richardson Miles, Attorney-General of South
Carolina, and Mr. Le Roy F. Youmans for appellants.

Mr. Dennis McMahon for appellees (Mr. Thomas S. Caven-
der and Mr. James H. Rion were with him on the brief). The
distinction in Marye v. Parsons, 114 U. 8. 325, as to relief to
be given to persons who are tax-payers, and those who are not
tax-payers is contrary to the provision in sec. 2, Art. IV. of
the Constitution, “that the citizens of each State shall be enti-
tled to all privileges and immunities of citizens in the several
States.” The true ground for the decisions in that case, and
in Welliams v. Hagood, 98 U. 8. 72, is, that neither had put
himself, by previous demands or tenders, in a position to ask a
judicial determination of his rights in the court. The statute
of South Carolina of March 2, 1872, when executed by the sur-
render of the guaranteed bonds, created a contract between
the State and the holders of the certificates. See Antoni v.
Greenhow, 107 U. 8. 769 ; Poindexier v. Greenhow, 114 U. 8.
270; Williams v. Louisiana, 103 U. 8. 637. The Federal
courts have jurisdiction to enforce rights under this contract.
The laws of the State impose upon the State officers who are
parties duties connected with the levying and collection of
taxes, which can be enforced by a citizen of South Carolina in
the courts of that State by remedies analogous to those sought
in these bills. 7’ Oyley’s Case, 1 Brevard, 238 ; Watson v. May-
rant, 1 Rich. S. C. Eq. 449 ; Singleton v. Commissioners, 2 Bay,
105.

The remedies asked for are proper to be granted. See ob-
servations of this court in Allen v. Baltimore & Ohio Railroad
Co., 114 U. 8. 811, 315, 316. See Zransportation Co. v. Par
kersburgh, 107 U. 8. 691, 695; Tomlinson v. Branch, 15 Wall
460; Cummings v. National Bank, 101 U. S. 158, 157; Men-
phis Railroad Co. v. Commissioners, 112 U. 8. 609; Osborn V.
DBank of the United States, 9 Wheat. 1383 Clark v. Barnard,
108 U. S. 436 ; Cunningham v. Macon & Brunswick Railroad
'Co., 109 U. S. 446; Board of Liquidation v. McComb, 92
U. 8. 531, 541; Davis v. Gray, 16 Wall. 203, 220. See also
Murray v. Charleston, 96 U. 8. 432 ; Edwards v. Kearzey, 96
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U. S. 595; Tennessee v. Sneed, 96 U. S. 69; Allen v. Balti-
more & Ohio Railroad Co., 114 U. 8. 311, 315, 316; Trans-
portation Co. v. Parkersburgh, 107 U. 8. 691, 695 ; Tomlinson
v. Branch, 15 Wall. 460; remarks in Poindexter v. Greenhow,
114 U. S. at page 295 on equitable remedies; Cummings v.
National Bank, 101 U. S. 153, 157. If the court reaches the
conclusion that all the relief given below should not be awarded,
it may modify the decrees. DBut the fact that the granting the
relief in question, so far as it orders the State officers of South
Carolina to levy the tax specified and provided for in the act
of March 4, 1872, constituting the contract in question, trenches
upon the political power of the State of South Carolina, ought
not to be an objection to affirming the decree in question. See
United States v. Peters, 5 Cranch, 115—a most remarkable
case; Martin v. Tlunter, 1 Wheat. 804 ; MeCulloch v. State of
Maryland, 4 Wheat. 316 ; Colens v. Virginia, 6 Wheat. 264 ;
Osborn v. Bank of the United States, 9 Wheat. 738. See ob-
servations of Field, J., in Lowisiana v. Jumel, 107 U. S. 733,
in his dissenting opinion.

These certificates were not issued in violation of the Consti-
tution of the United States; nor were they issued in violation
of the provisions of the Constitution of South Carolina—Mr.
MeMahon also argued at length other points not passed upon
in the opinion of the court.

Mg. Justice Marrrews delivered the opinion of the court.
After stating the case as above reported, he continued :

No specific provision is made in these decrees for the redemp-
tion of the revenue bond scrip in which the assignees of the
Blue Ridge Railroad Company claim an interest, nor any
direction to the treasurers of the counties in which its taxes
are due to receive the scrip in payment therefor from the com-
pany; but the command of the decrees is broad enough to
include such relief in their favor. But it is difficult to conceive
on what theory of the relation between the railroad company
and the State it can be maintained. The revenue bond scrip
was issued by the State in exchange for the bonds of the rail-
road company guaranteed by the State, and in order that by




OCTOBER TERM, 1885,

Opinion of the Court.

their surrender and cancellation the State might be relieved
from its liability on that account. The State was surety for
the railroad company and not debtor to it, and was not liable
to it, either upon the guaranty or the certificates of indebted-
ness issued in lieu thereof. Neither was available as a demand
i against the State except in the hands of a holder for value,
' and neither constituted a contract until value had thus passed,
as a consideration for the promises of the State. The railroad
company is certainly not such a holder, and its assignees in
bankruptcy are in no better position. As between the railroad
company and the State, the former is primarily liable for any
) debt represented by the revenue bond serip, or for which it is
held by others as security, and is bound to indemnify the State
against loss on account of its suretyship. To authorize the
railroad company to pay its taxes in these certificates, is sim-
ply to exonerate it from taxation, and to compel payment of
l them to it, is to reverse the order of the obligation, by com-
pelling the surety not only to become principal debtor to
strangers, but to convert its debtor into a creditor.

No other parties to these suits, including those who have
F merely proved their claims before the master under the order
of reference,have made any tender of revenue bond scrip in
payment of specific taxes due from them; and, so far as the con-
tract is that such payment may be made, no breach is shown.
The discredit cast upon the scrip by the general refusal to ac-
cept it by the tax collectors of the State, and the depreciation
in value occasioned thereby, are not actionable injuries. In
this aspect, the case falls precisely within that of Marye v.
Parsons, 114 U. 8. 325, and does not materially differ from
the case as made on the previous bill of Williams, and decided
in Welliams v. Hagood, 98 U. 8. 72. So far as the instrument
contains a promise that it will be received in payment of taxes,
it is a contract with the holder for the time being, who has
taxes to pay; and although such a stipulation, faithfully exe-
cuted, would give commercial value to the paper, in whosesoever
hands it may happen to be, it cannot be said, as a matter of
law, that the contract is broken, until it has been tendered for
taxes due from a holder and been refused, nor that the legal




HAGOOD ». SOUTHERN. 65

Opinion of the Court.

right of the holder is threatened, unless he is in a situation to
make a present tender for that purpose. He has no legal
right to have this scrip received for taxes, unless he owes taxes
for which it is receivable; and in order that it may be used
for the payment of the taxes of another, he must transfer it to
the new holder, and that would divest himself of all right to
enforce a contract to which he is no longer a party and in
which he has ceased to have a legal interest.

But it is urged, with earnestness and zeal, that the complain-
ants, Williams and Wesley, are entitled to so much of the
relief prayed for as in effect would operate to compel the
comptroller-general of the State to execute in their favor the
provisions of the act of March 2, 1872, relating to the levy,
collection, and application of the tax pledged by the fourth
section of that act to the redemption of the revenue bond scrip.
The ground on which that relief is based, of course, is, that
the act of March 2, 1872, must still be regarded as subsisting,
notwithstanding the subsequent formal repeal by the Legisla-
ture; which must be treated as null and void, because it im-
pairs and destroys the obligation of the contract between the
holders of these certificates of indebtedness and the State of
South Carolina. Treating the repealing acts, then, as of no
force, the inference is drawn that the duty of the officers of
the State remains, as declared and defined by the act of March
2, 1872, and its performance may be enforced by judicial pro-
cess in behalf of every one having a legal interest in the sub-
Ject.

It is to be borne in mind, however, that the State of South
Carolina denies the existence and validity of the alleged con-
tract. It asserts that the revenue bond scrip was issued in
violation of the Coonstitution of the State, which provides, Art.
IX., sec. 7, that public debts may be contracted for the pur-
Pasg of defraying extraordinary expenditures; sec. 10, that no
serip, certificate, or other evidence of State indebtedness, shall
be_lssued, except for the redemption of stock, bonds, or other
evidences of indebtedness previously issued ; and sec. 14, that
any debt contracted by the State shall be by loan on State
bonds, of amounts not less than $50 each, on interest, payable
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within twenty years after the final passage of the law authoriz-
ing such debts. It asserts that the guaranty by the State of
the original bonds of the Blue Ridge Railroad Company was
illegal and void, because made in violation of express statutory
conditions, which, it alleges, were never repealed, as was
claimed by the holders of them; and that, consequently, the
revenue bond serip was without consideration, which, appearing
on the face of the law itself, deprived the certificates of all
validity in whatever hands they might be found. It further
asserts, that the revenue bond scrip in question is void, as being
in violation of that provision of the Constitution of the United
States, Art. 1., sec. 10, which declares that no State shall emit
bills of credit, contending that these certificates, on the face of
the instrument and of the law creating it, appear manifestly
designed to circulate as money in the ordinary transactions of
business.

It thus appears that a distinct issue is made by the State of
South Carolina with the holders of this revenue bond scrip, and
the controversy between them and the State involves the very
question of the existence and obligation of the alleged contract.
This controversy the State has undertaken to settle for itself.
By its legislative department, it has repealed the statutes au-
thorizing its officers to execute the contract on its behalf, and
forbidden the levy, collection, and appropriation of taxes for
the payment of the scrip. Through its judicial department it
has declared as between itself and its officers, that the instru-
ments themselves are unconstitutional and void, and without
obligation. To this judgment, however, no holder of the scrip
was a party, and, of course, it concludes no one.

The peculiarity of the alleged contract deserves to be noted.
The instrument, looked at as the sole evidence of the obliga:
tion, contains no promise whatever to pay money. It declares
simply that it is receivable for the amount of money named,
in payment of taxes and dues to the State, except speciil
tax to pay interest on public debt. If it be read as contair-
ing the law which authorized its issue, it is a contract that
it shall be redeemed, one-fourth of the whole amount each year
out of taxes specially to be levied for that purpose. Although
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styled in the law “certificates of indebtedness,” there is no
agreement genemlly to pay a named sum at a given time, in
the usual form of public securities for the payment of money,
nor even an express acknowledgment of an existing debt.

The controversy in which the validity and obligation of the
scrip are involved is the subject of the present suits. The com-
plainants as holders of this scrip, in behalf of themselves and
of all other holders choosing to take part, are seeking to obtain
by judicial process its redemption by the State, according to
the terms of the statute in pursuance of which it was issued, by
the levy, collection, and appropriation of special taxes pledged
to that purpose, as they claim, by an irrepealable law, consti-
tuting a contract protected from violation by the Constitution
of the United States. And such are the decrees which have
been rendered according to the prayer of the bills. These suits
are accurately described as bills for the specific performance of
a contract between the complainants and the State of South
Carolina, who are the only parties to it. But to these bills the
State is not in name made a party defendant, though leave is
given to it to become such, if it chooses; and, except with that
consent, it could not be brought before the court and be made
to appear and defend. And yet it is the actual party to the
alleged contract the performance of which is decreed, the one
required to perform the decree, and the only party by whom
it can be performed. Though not nominally a party to the
record, it is the real and only party in interest, the nominal de-
fendants being the officers and agents of the State, having no
personal interest in the subject-matter of the suit, and defending
only as representing the State. And the things required by the
decrees to be done and performed by them are the very things
which, when done and performed, constitute a performance of
the alleged contract by the State. The State is not only the real
party to the controversy, but the real party against which relief
18 sought by the suit, and the suit is, therefore, substantially
within the prohibition of the XIth amendment to the Consti-
tution of the United States, which declares that “the judicial
power of the United States shall not be construed to extend
to any suit in law or equity commenced or prosecuted against
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one of the United States by citizens of another State, or by
citizens or subjects of any foreign State.”

The case comes thus directly within the authority of Zowuisi-
ana v. Jumel, 107 U. 8. 711. It was there said : “The question,
then, is whether the contract can be enforced, notwithstanding
the Constitution, by coercing the agents and officers of the
State, whose authority has been withdrawn in violation of the
contract, without the State itself in its political capacity being
a party to the proceedings. The relief asked will require the
officers against whom the process is issued to act contrary to
the positive orders of the supreme political power of the State,
whose creatures they are, and to which they are ultimately re-
sponsible in law for what they do. They must use the public
money in the treasury and under their official control in one
way, when the supreme power has directed them to use it in
another, and they must raise more money by taxation when the
same power has declared that it shall not be done.” p. T2L
And: “The remedy sought, in order to be complete, would
require the court to assume all the executive authority of the
State, so far as it related to the enforcement of this law, and
to supervise the conduct of all persons charged with any offi-
cial duty in respect to the levy, collection and disbursement of
the tax in question, until the bonds, principal and interest, were
paid in full, and that, too, in a proceeding in which the State,
as a State, was not and could not be made a party. It needs
no argument to show that the political power cannot be thus
ousted of its jurisdiction and the judiciary set in its place.
When a State submits itself without reservation to the juris-
diction of a court in a particular case, that jurisdiction may be
used to give full effect to what the State has by its act of sub-
mission allowed to be done; and if the law permits coercion of
the public officers to enforce any judgment that may be ren-
dered, then such coercion may be employed for that purpose.
But this is very far from authorizing the courts, when a State
cannot be sued, to set up its jurisdiction over the officers It
charge of the public moneys, so as to control them as against
the political power, in their administration of the finances of
the State.” p. 727.
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If this case is not within the class of those forbidden by the
constitutional guaranty to the States of immunity from suits
in Federal tribunals, it is difficult to conceive the frame of one
which would be. If the State is named as a defendant, it can
only be reached either by mesne or final process through its
officers and agents, and a judgment against it could neither be
obtained nor enforced, except as the public conduct and govern-
ment of the ideal political body called a State could be reached
and affected through its official representatives. A judgment
against these latter, in their official and representative capacity,
commanding them to perform official functions on behalf of
the State according to the dictates and decrees of the court, is,
if anything can be, a judicial proceeding against the State itself.
If not, it may well be asked, what would constitute such a
proceeding ?

In the present cases the decrees were not only against the
defendants in their official capacity, but, that there might be
no mistake as to the nature and extent of the duty to be per-
formed, also against their successors in office.

The principle which governs in these cases must be carefully
distinguished from that which ruled in Osborn v. Bank of the
United States, 9 Wheat. 738 ; Davis v. Gray, 16 Wall. 203;
Board of Liquidation v. McCombd, 92 U. 8. 531; and Allen v.
Baltimore & Ohio Railroad Co., 114 U. S. 311 ;—a, distinction
which was pointed out in Zowisiana v. Jumel, ubi supra, and
in Cunningham v. Macon & Brunswick Railroad Co.,109T. 8.
446. The rule for such cases was well stated by Mr. Justice
Bradley in Board of Ligquidation v. MeComb, ubi supra, as
follows: « A State, without its consent, cannot be sued by an
individual; and a court cannot substitute its own discretion for
?hat of executive officers in matters belonging to the proper
Jurisdiction of the latter. DBut it has been well settled, that
.\Vhen a plain official duty, requiring no exercise of discretion,
18 to be performed, and performance is refused, any person who
will sustain personal injury by such refusal may have amanda-
mus to compel its performance ; and when such duty is threat-
ened to be violated by some positive official act, any person
Wwho will sustain personal injury thereby, for which adequate
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compensation cannot be had at law, may have an injunction to
prevent it.” p. 541. And on the other hand, the rule for that
class of cases was stated by the Chief Justice in Lowisiana v.
Jumel, ubt supra, in these words: “The officers owe duty to
the State alone, and have no contract relations with the bond-
holders. They can only act as the State directs them to act, and
hold as the State allows them to hold. It was never agreed
that their relations with the bondholders should be any other
than as officers of the State, or that they should have any con-
trol over this fund except to keep it like other funds in the
treasury and pay it out according to law. They can be moved
through the State, but not the State through them.” p. 723.
In such cases, as was said by Chief Justice Marshall in Osborn
v. Bank of the United States, 9 Wheat. 738, 858, «“ The State
not being a party on the record, and the court having jurisdic-
tion over those who are parties on the record, the true question
is not one of jurisdiction, but whether, in the exercise of its
jurisdiction, the court ought to make a decree against the de-
fendants ; whether they are to be considered as having a real
interest, or as being only nominal parties.”

A broad line of demarcation separates from such cases as the
present, in which the decrees require, by affirmative official ac-
tion on the part of the defendants, the performance of an obli-
gation which belongs to the State in its political capacity, those
in which actions at law or suits in equity are maintained against
defendants who, while claiming to act as officers of the qtate,
violate and invade the personal and property rights of the plain-
tiffs, under color of authority, unconstitutional and void. Of
such actions at law for redress of the wrong, it was said by Mr.
Justice Miller, in Cunningham v. Macon & Brunswick [Lail-
road Co., ubi sup.: “In these cases he is not sued as or because
he is the ofﬁcer of the government, but as an individual, and the
court is not ousted of jurisdiction because he asserts anthority
as such officer. To make out his defence he must show that
his authority was sufficient in law to protect him.” p. 452. 0Of
such cases that of United States v. Lee, 106 U. S. 196, is a con-
spicuous example, and it was upon this ground that the judg-
ment in Poindexter v. Greenhow, 114 U. 8. 270, was rcsted
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And so the preventive remedies of equity, by injunction, may
be employed in similar cases to anticipate and prevent the
threatened wrong, where the injury would be irreparable, and
there is no plain and adequate remedy at law, as was the case
in Allen v. Baltimore & Ohio Railroad Cb., 114 U. 8. 311,
where many such instances are cited.

The defendants in the present cases, though officers of the
State, are not authorized to enter its appearance to the suits and
defend for it in its name. The complainants are not entitled
to compel its appearance, for the State cannot be sued without
its consent. And the court cannot proceed to the determination
of a cause and controversy, to which the State is an indispen-
sable party, without its presence. This, however, the Circuit
Court has in fact done; and its decrees undertake to dispose of
the matter in controversy, and enforce the judgment of the
court against the State through its officers, in a suit to which
it is not a party. The suggestion that it has had the opportu-
nity and the invitation to appear is immaterial, for it has a con-
stitutional right to insist on its immunity from suit. For these
reasons

The decrees of the Circuit Court are reversed, and the causes

are remanded, with instructions to dismiss the bills of com-
plaint.

Mr. Justice Frerp and Mr. Justice Harrax, while adhering
to the views expressed by them in their dissenting opinions in
Lovisiana v. Jumel, 107 U. S.726, 748, admit that the doctrines
of that case require a reversal of the judgment in this case.
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WRIGHT, Assignee v. KENTUCKY & GREAT EASTERN
RAILWAY COMPANY & Another.

FARMERS LOAN & TRUST COMPANY » WRIGHT,
Assignee & Others.

APPEALS FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE DISTRICT OF KENTUCKY.

Argued January 15, 18, 19, 1886.—Decided March 1, 1886.

The Kentucky and Great Eastern Railway Construction Company, which had
a contract with the Kentucky and Great Eastern Railway Company, made
May 22, 1873, to construct for it a railway in Kentucky, from Newport to
Catlettsburg, and did work between Maysville and Catlettsburg, completing
about seven miles of road, and purchasing and putting down the iron rails
and other materials, acquired no lien on the road or on any part of its line,
completed or not completed.

The Kentucky and Great Eastern Railway Company having previously, under
a contract made by it January 15, 1873, with the owners of the Maysville
and Big Sandy railroad, for a conditional sale of that railroad, taken pos-
session of it, and the Construction Company having notice of that contract,
when the construction contract was made, and the vendors having declared
that contract to be void, according to its terms, and resumed possession of
the railroad, with the consent of the vendee, the Construction Company
acquired no rights in regard to so much of the line, completed or not com-
pleted, between Maysville and Catlettsburg, as was part of the line of the
Maysville and Big Sandy railroad, which were not subject to the rights of
the vendors of that road.

A mortgage having been made by the Kentucky and Great Eastern Railway
Company on February 15, 1872, to a trustee, to secure bonds, on the line
from Newport to Catlettsburg, the trustee acquired under it no greater
rights at any time than the Railway Company had, and, no bonds having
been issued before the conditional sale of the Maysville and Big Sandy rail-
road wasmade, on January 15, 1873, the trustee had, as against the vendors
of that road, only such rights as the mortgagor had.

The facts which make the case are stated in the opinion of
the court.

Myr. C. L. Raison, Jr., for the assignee.

Mr. John A. Campbell for Farmers’ Loan & Trust Company.
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Mr. Aaron F. Perry for the railroad companies.

Mg. Justice Bratcarorp delivered the opinion of the court.

On the 18th of December, 1850, the Legislature of Kentucky,
by special act, Laws of 1850, vol. ii., ch. 96, p. 73, created a
corporation known as the Maysville and Big Sandy Railroad
Company (hereinafter called the Big Sandy Company), with
power to construct and maintain a railroad, commencing at or
near the city of Maysville, Kentucky, and running thence to
the Big Sandy River, by such route as might be found prac-
ticable. The act gave authority to the counties of Mason,
Lewis and Greenup, and to any town in any of those counties,
to subscribe to the stock of the company, when authorized by a
majority of the voters of the county or town, the proposition
to be submitted to them by the directors of the company ; and
the issue of bonds by the counties and towns in aid of the rail-
road was provided for. This indicated that the route of the
road was expected to run through the counties above named.
Maysville is in Mason County, on the south bank of the Ohio
River. Lewis County adjoins Mason on the east, and Greenup
adjoins Lewis on the east. All three of them lie along the
south bank of the Ohio River. The next county in Kentucky
east of Greenup is Boyd, and the Big Sandy River, after being
for some distance the boundary between Kentucky and West
Virginia, empties into the Ohio River in Boyd County, only a
short distance eastward of the line between Greenup and Boyd
Counties. For the railroad to reach the Big Sandy River it
was necessary it should pass for a short distance through Boyd
County.

The company was organized and began the construction of
the road in 1858, and, after expending a considerable sum of
money, claimed to have been $300,000, it became financially
embarrassed and suspended the work permanently in 1854.
To secure certain of its creditors, it executed one or more mort-
gages to them on its road and all its franchises and chartered
privileges.

By an act of the Legislature of Kentucky, approved Febru-
ary 17,1866, Laws of 1866, ch. 755, p. 664, those mortgages
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were declared to be legal, and authority was given to foreclose
them by proceedings in the Mason Circuit Court, with power
to that court to sell the road, with all its property, rights of
property, franchises, and chartered privileges, at public sale;
and the act provided, that the purchasers at the sale, after it
had been approved by the court, should be invested with the
title to the road, and all its franchises and chartered privileges,
and should have power to reorganize the company under its
charter, and, for the purposes of its charter, to “ malke contracts
with individuals, corporations and other railroad companies
for the building, completion and operation of said road, or any
part thereof.” The foreclosure proceedings were had in 1869,
resulting in a decree and a sale thereunder, at which M. Ryan,
H. Taylor, Elizabeth Gray, W. H. Wadsworth, John B. Poyntz,
and John G. Hickman, trustee of Charles B. Coons, deceased,
became the purchasers of what the act of 1866 authorized to be
sold, and a deed of it was made to them, but was not recorded
until 1875.

On the 21st of March, 1870, the Legislature of Kentucky, by
a special act, Laws of 1870, vol. 2, ch. 867, p. 545, created a
corporation known as the Kentucky and Great Eastern Rail-
way Company (hereinafter called the Great Eastern Company).
The 10th section of that act gave power to the company to
construct a railway from such point or points in the cities of
Covington and Newport as it might select, thence through the
Counties of Campbell, Kenton, Pendleton, Bracken, Harrison,
Fleming, Nicholas, Robertson, Bourbon, Clark, Montgomery,
Menifee, Bath, Rowan, Powell, Wolfe, Morgan, Carter, Law-
rence, Johnson, Magoffin, Breathitt, Floyd, Pike and Letcher,
or such of them as it might choose, to any point or points on
the boundary line between the States of Kentucky and Vir-
ginia that it might select. The route thus indicated for the
road, by naming those counties, carried it far to the southward
of the south line of Boyd County and of any road running
from Maysville through Mason, Lewis, Greenup and Boyd
Counties to the Big Sandy River. The 10th section of the act
also authorized the company “to construct such branch rail-
roads to their main trunk road, in or through such counties,”
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as it might deem proper. Provision was made, in section 16
and following sections, for subscriptions by counties, precincts,
cities and towns to the stock of the company, and for the issu-
ing of bonds to pay therefor. Section 41 provided as follows:
“That the president and directors of said company may, with
the assent of the holders of a majority in value of the stock in
said company, purchase and hold any other railroad in this or
any other State, and may subscribe stock in, or aid in the
building of, any other road, in or out of this State, whenever,
in their judgment, it may be to the interest of the said railway
company to do so. They may sell the said railway, or lease
the same, and may build branches from said road, and branches
from said branches. That said company may connect its said
road, or any of its branches, with the railroad of any other
company, in or out of this State, and may lease and operate
any railroad connecting with the road or branches of said rail-
way ; and it may consolidate with, and make running and oper-
ating arrangements with, any other railroad company, upon
such terms as may be agreed on by the contracting parties.”
By sections 44 and 45, it was provided that the company might
issue its bonds for 81000 each, to an amount not exceeding
15,000,000, to be secured by “a mortgage or deed of trust
conveying said railroad and its property franchises to a trustee
or trustees.”

The Great Eastern Company was organized in June, 1871.
On the 15th of July, 1871, the owners of the Big Sandy road
made the following written proposition, signed by all of them,
to the Great Eastern Company : “ To the Kentucky and Great
Eastern Railroad Co.: The owners of the Maysville and Big
Sandy Railroad propose to accept fifty-seven thousand and
seven dollars for the road and all its rights and franchises held
by them under their purchase, payable in cash or bonds of the
county of Mason, or other good security. Should the pay-
ments be made in the bonds of the county of Mason, they will
take the payments in such proportion as their debt bears to the
sum voted by the county of Mason and the issuance of those
bonds by the county to the Kentucky and Great Eastern Com-
pany.  But it is hereby stipulated, that, upon the acceptance
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of this proposition by the Kentucky and Great Eastern road,
no unnecessary delay shall occur in taking the vote of the
county of Mason upon their subscription to the railroad com-
pany. This proposition to remain open for acceptance for thirty
days from 15th day of July, 1871; the work on the road to
commence in good faith in six months from the 15th July, or
this article to be void.”

It is manifest, that, in this proposition, the owners of the
Big Sandy property were providing for the completion of the
Big Sandy road, under the charter of the Big Sandy Company
and the act of 1866 ; for, the only authority for the issuing of
bonds of the county of Mason was that given by the charter
of the Big Sandy Company, and, by the proposition, the bonds
of that county, to be taken in payment, were bonds to be issued
for a subscription to stock by that county; and the work which
was to commence in six months was work on the Big Sandy
road.

The executive committee of the Great Eastern Company ac-
cepted this proposition and reported it to the board of direc-
tors of that company, at a meeting held by them, and it was,
on the 23d of August, 1871, approved by that board. On the
24th of Angust, 1871, the board adopted a resolution, “that
the question of submitting the proposition to the various coun-
ties between Newport and Catlettsburgh, for subscriptions to
the stock of the company, be referred to the executive com-
mittee, with full powers vested in them to proceed and carry
such propositions into effect.” Newport is on the Ohio River,
in Campbell County, and Catlettsburgh is on the Big Sandy
River, in Boyd County, and the counties between Newport
and Catlettsburgh are Campbell, Pendleton, Bracken, Mason,
Lewis, Greenup and Boyd, all lying on the south bank of the
Ohio River. Maysville is in Mason County, about half-way
between the east and west lines of that county.

In the fali of 1871 Mason County voted to subscribe §400.-
000, and Lewis County voted to subscribe $100,000, to the
stock of the Great Eastern Company, the subscriptions to be
paid in the bonds of those counties.

There is no satisfactory evidence that any work on the road
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between Maysville and Catlettsburgh, or on the old line of the
Big Sandy Company, was commenced within six months from
the 15th of July, 1871; or that even surveying on that line
was done within that time.

On the 15th of February, 1872, the Great Eastern Company
executed a mortgage to the Farmers’ Loan and Trust Com-
pany (hereinafter called the Trust Company), a corporation of
New York, as trustee. That mortgage recites as follows:
“Whereas the said Kentucky and Great Eastern Railway
Company, the party of the first part, has been duly chartered
and organized, under and by virtue of the laws of the Com-
monwealth of Kentucky, with power to locate, construct,
equip and operate a line of railway within the said Common-
wealth of Kentucky, from the city of Newport, in Campbell
County, State of Kentucky, upon, along and near the southern
bank of the Ohio River, in said State of Kentucky, to a point
on the State line between the State of Kentucky and West
Virginia, at or near Catlettsburgh, Boyd County, State of Ken-
tucky, a distance of one hundred and forty-six miles, be the
same more or less.” It then states that the company, «for the
purpose of constructing, equipping, and completing its afore-
said line of railway,” has determined to issue its bonds for an
amount “ not exceeding $15,000 per mile for the whole length
of said railway in the State of Kentucky,” being in all $2,190,-
000, and to secure the payment of said bonds “by a first
mortgage upon the aforesaid railroad, franchises, and all the
property, real and personal, rights and interests, now owned
and possessed ” by’ it in the State of Kentucky, or which it
“may hereafter acquire therein.” It then mortgages to the
Trust Company “all and singular the entire line of the Ken-
tucky and Great Eastern Railway Company’s railroad, extend-
ing {rom the said city of Newport, in the State of Kentucky,
to said point in said State, on the State line between the
States of Kentucky and West Virginia, as hereinbefore de-
seribed, as the same is now or may hereafter be located and
constructed by the said party of the first part, with the right
of way, and all the real and personal property, rights and
Interests of the said party of the first part to the said line of
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railway in the State of Kentucky, whether the same is now
owned or possessed or may hereafter be acquired by the said
party of the first part, and all the privileges and franchises of
the said party of the first part for the holding, operating, and
maintaining its said line of railway.” The mortgage trust was
accepted by the trustee, in writing, March 5, 1872, and the
mortgage was recorded in October, 1872, in Campbell, Pendle-
ton and Bracken Counties; in November, 1872, in Lewis and
Greenup Counties; and, in January, 1873, in Boyd County.
By an act of the Legislature of Kentucky, passed March 27,
1872, it was provided, sec. 1, that section 10 of the act of
March 21, 1870, be amended so as to authorize the Great
Eastern Company “ to construct said road through the counties
of Mason, Lewis, Greenup and Boyd, and the said Kentucky
and Great FEastern Railway Company are hereby invested
with all the rights, privileges and franchises necessary, as con-
tained in their said charter, to construct their main stem line of
railway through said counties, except as hereinafter provided.”
Section 2 provided that whenever the company should desire
to submit any vote to the qualified voters of either of the four
counties above named, “for any subscriptions to the capital
stock of said railway, or any branch thereof,” it should be sub-
mitted under the provisions of section 16 of the act of March
21, 1870, and not otherwise. Section 2 concluded with this
proviso: “ Provided, further, That said Kentucky and Great
Eastern Railroad Company shall, previous to constructing
their said road east of Maysville, through Mason County, and
on through the counties of Lewis, Greenup and Boyd, purchase
and pay for the Maysville and Big Sandy Railroad, or make
such arrangements with the owners of said Maysville and Big
Sandy Railroad as shall be satisfactory to each of said owners.”
Sections 5 and 6 were as follows: “§ 5. The president and
directors of said railroad company shall have no authority,
either under this charter or the charter of the Maysville
and Big Sandy Railroad Company, to submit to voters of any
county the question of a subscription by a county to the capi-
tal stock of said company ; but said subscription may alone be
submitted by the county court. § 6. Nothing in this act shall
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be construed as making valid the votes in the counties of
Lewis and Mason upon the propositions voted on in said coun-
ties to subseribe to the capital stock in said counties.”

Undoubtedly because of the concluding proviso of section 2
of the act of March 27, 1872, and of the fact that any agree-
ment growing out of the proposition of July 15,1871, was con-
sidered to be at an end, a resolution was adopted at a meeting
of the board of directors of the Great Eastern Company, on the
10th of February, 1873, authorizing the president of the com-
pany, then Nathaniel Sands, “to contract with the officers and
owners of the Maysville and Big Sandy Railroad Company, for
the purchase and transfer of said road to the Kentucky and
Great Eastern Railway Company.”

Prior to this,and on the 15th of January, 1873, all of the six
owners of the Big Sandy property, except Poyntz (the Bank of
Kentucky having succeeded to the interest of Ryan), had ex-
ecuted the following instrument:

“Whereas the General Assembly of the Commonwealth of
Kentucky passed an act entitled ¢ An Act to authorize the sale
of the Maysville and Big Sandy Railroad, and providing for
the organization of a new company under its charter to con-
struct said road,” approved February 17th, 1866 ; and whereas
said road was duly sold by a decree of the Mason Circuit Court
in pursuance to the provisions of said Act, and was purchased
by M. Ryan, II. Taylor, Elizabeth Gray, W. II. Wadsworth,
John B. Poyntz, and John G. Hickman, trustee of Charles B.
Coons, deceased, and the sale and purchase was duly confirmed
by said court ; and whereas the said parties, as sole owners and
corporators, having reorganized the said railroad company
under their purchase and said act of the Legislature, did, on
the 15th day of July, 1871, propose to sell and transfer to the
Kentucky and Great Eastern Railway Company all the prop-
erty, rights, and franchises of the said Maysville and Big Sandy
Railroad Company held by them as the sole owners, stockhold-
ers, corporators, and officers of same, for the sum of (857,007)
fitty-seven thousand and seven dollars, payable in cash or bonds
of the county of Mason, or other good security, in the way
pointed out by the written proposition of that date, which was
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duly accepted by said Kentucky and Great Eastern Railway
Company ; and whereas the said M. Ryan (and his assignee,
the Bank of Kentucky), . Taylor, Elizabeth Gray, W. I.
Wadsworth, John G. IHickman, trustee of Charles B. Coons,
deceased, are desirous to faithfully carry out said contract, and
recognize its binding force, and for the purpose of securing the
construction of the Maysville and Big Sandy road under its
charter and that of the Kentucky and Great Eastern Railway
Company, and with such modifications and explanations as
may the better sectire the interests of said proposers, and of said
Maysville and Big Sandy Railroad Company, the Kentucky
and Great Eastern Railway Company thereto consenting: Now
it is agreed by M. Ryan and the Bank of Kentucky, his as-
signee, . Taylor, Elizabeth Gray, W. H. Wadsworth, and
John G. Hickman, trustee of Charles B. Coons, deceased, be-
ing all the owners, stockholders, and corporators of said Mays-
ville and Big Sandy Railroad Company, except John B. Poyntz
(who does not unite in or subscribe to this instrument), they
being, however, all the officers of said railroad company, and
the owners of nearly all of its stock, property, rights and fran-
chises, that they will sell, and do hereby offer to sell, on the terms
and conditions hereinafter named, all their rights, title, and in-
terests in and to the stock held by them in the said Maysville
and Big Sandy Railroad Company, and in and to its road-bed,
bridges, material, rights of way, and property of all kinds what-
soever, and in and to the franchises and charter of said com-
pany, so far as they have any power or authority, in law or
equity, so to do, as owners, stockholders, corporators, and
officers of said company, owning the large majority of the
stock, for the sum of fifty-seven thousand and sixty-five dollars,
with interest at the rate of six per cent. per annum, until paid,
from this date, and that they will, on full payment, transfer,
and convey the property, stock, rights, and franchises afore-
said, so far as they lawfully can, by any and all instruments
necessary or proper in the premises; the stock, ownership, and
rights of the said John B. Poyntz in said company not being
included herein, but left to stand upon the original proposition
signed by him as aforesaid. And the said Kentucky and Great
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Fastern Railway Company, wishing to assert and maintain the
said contract of July 15th, 1871, but willing to furnish any ad-
ditional guaranty in its power to the aforesaid parties for com-
pliance therewith, now hereby binds and obliges itself to ac-
cept the foregoing offer, and to pay to said parties making the
same the sum of fifty-seven thousand and sixty-five dollars
aforesaid, with interest from the 15th day of January, 1873,
until paid, in instalments of the bonds of Mason County, sub-
scribed, or which may be subscribed, to its capital stock, to be
delivered to said parties as received by said railway company,
in amounts bearing the same ratio to the swn herein agreed to
be paid as the instalments of bonds from time to time deliv-
ered by said county to said railway company bear to the whole
number of bonds subseribed by said county as aforesaid, until
the whole of said sum of fifty-seven thousand and sixty-five
dollars and interest shall be fully paid. And it is agreed by
said Kentucky and Great Eastern Railway Company, that if,
from any cause, said bonds, or any instalments thereof, shall
not be delivered to said railway company by said county,
and by reason thereof said bonds, or any instalment thereof,
cannot be paid to said parties as herein agreed, then, in that
case, and to the extent of such failure, said railroad company
shall make payment to said parties in cash, within one hundred
and twenty days from the time such bonds should have been
delivered by said county to the railway company, and, upon
failure to deliver either bonds or cash, as aforesaid, to said par-
ties, then this contract to be null and void. And it is further
agreed, as this contract is made to secure the construction of
the line of said Big Sandy road to Portsmouth by the Ken-
tucky and Great Eastern Railway Company, that said com-
pany shall, within one hundred and twenty days from this date,
commence the construction of said road in good faith, and shall
continue to prosecute said construction in a reasonably diligent
and effectual manner, and the failure to commence the con-
struction, a8 aforesaid, or, after commencing, the failure to prose-
cute the same, as aforesaid, for the space of two hundred and
forty days, shall, in either event, render this contract void ; and,

Whenever this contract, by its terms, shall become void, then,
VOL. CXVII—§
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upon the happening of such event, said parties representing the
Maysville and Big Sandy Railroad Company and their own
interests may enter and take possession of the road, property
rights, and franchises herein described and conditionally sold.
It is finally expressly agreed, that this offer to sell and transfer
on full payment shall not admit, under any circumstances, of
the intervention of any prior lien on the rights, franchises, and
property aforesaid in favor of other parties, a lien being now
and always retained thereon in favor of the parties aforesaid
until payment in full shall be made. In testimony whereof,
all of the parties have hereunto signed, this 15th day of Janu-
ary, 1873.”

On the 11th of June, 1873, the proposition so made was ac-
cepted by the Great Eastern Company, by the signature of
Sands, as its president, to this memorandum at its foot :

“ The foregoing proposition is accepted by the Kentucky
and Great Eastern Railway Company, which hereby agrees to
purchase said property on the terms and conditions expressed
above.”

On the 22d of May, 1873, at a meeting of the board of direc-
tors of the Great Eastern Company, a contract which had
before been made by it for the construction of the road was
cancelled, with the consent of the contractors, and a resolution
was adopted authorizing the president to execute a new con-
tract, similar in terms with the prior one, “with Franlk Dyrne,
doing business under the name of Kentucky and Great Eastern
Railroad Construction Company.”

On the same day, the contract was executed by the Great
Eastern Company and Byrne, as follows:

“This agreement, made and entered into by and between
the Kentucky and Great Eastern Railway Company, by its
president, under the authority of the board of directors, party
of the first part, and Frank P. Byrne, of Ohio, doing business
as railroad builder, under the name and style of the ¢ Kentucky
and Great Eastern Railroad Construction Compaiy,’ or their
assigns, parties of the second part, witnesseth :

“That the said parties of the second part, for and in considera-
tion of the payment in hand of one dollar, received and hereby
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|
acknowledged, and for the further stipulations, covenants, and ;
agreements of the said party of the first part, hereinafter men- |.
tioned, hereby agree and bind themselves to construct, finish, |
and equip, or cause to be constructed, finished, and equipped, '
the line of railway designated by the charter of said party of
the first part, to be known as the Kentucky and Great Eastern
Railway, located along the banks of the Ohio River, in the
State of Kentucky, commencing at the city of Newport and
extending to Catlettsburgh, on the Big Sandy River, being
about one hundred and forty-six (146) miles, by such route as
may be necessary to fulfil the conditions of any donations to
said party of the first part, or any subscriptions to the capital
stock of said party of the first part, by municipal, county, or
other corporations, or by individuals, as authorized by law;
the construction of said road to commence as soon as the right
of way therefor shall be procured by the said party of the first
part, and the necessary subscriptions voted by the counties I
along the line, and the work shall be prosecuted so as to have i
the same completed ready for the running of trains by the 15th i
day of February, 1878, or as much sooner as it can be done by
said parties of the second part. Said construction shall be car-
ried on and made in good and workmanlike manner, with
timber structures for crossings or trestling, and the track laid
with iron rails not less than fifty-six pounds to the yard, lineal,
for main tracks, and fitty-four pounds to the yard, lineal, for
side tracks. The equipment shall be such as may be necessary
to accommodate the business that may be offered said road on
its completion.
“In consideration of the covenants and agreements aforesaid
of said parties of the second part, the said party of the first
part hereby agrees and binds itself as follows, to wit :
“Iirst. That it will procure and furnish to said parties of the
second part, free of cost, and in time to complete said road by
the period hereinbefore fixed, the right of way of said road,
aild also such other property as it is authorized by the laws of
I\entucky to procure by purchase or condemnation, for any
purpose connected with the construction of bridges, embank-
ents, excavations; spoil banks or borrow pits, turnouts, depots,
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engine-houses, shops, turntables, water stations, or other things
necessary to the completion and maintenance of said road.

“Second. That it will transfer and deliver to said parties of
the second part, or cause to be transferred and delivered to
them, all the money, bonds of municipal corporations and
counties, or other property or evidences of obligation which
have been given or issued, or which may be hereafter given or
issued, in payment of any subscription to the capital stock of
said party of the first part, or which may have been, or may
hereafter be, given by way of donation, including lands, to the
said party of the first part, the said transfer and delivery to be
made when and as the conditions upon which such subscrip-
tions or donations may be or may have been made are complied
with.

“Third. That it will, in part payment of the work of con-
struction agreed to be performed as aforesaid by said parties
of the second part, issue or transfer and deliver, or cause to be
delivered and transferred, to said parties of the second part, or
their assigns, all of the capital stock of the said party of the
first part, issued, or to be issued, except so much as may be
necessary to maintain, according to the law of the State of
Kentucky, the corporate character and powers of the said
party of the first part, and such stock as shall have to be issued
in payment for the subscriptions to the capital stock of said
party of the first part, by the counties and municipal corpora-
tions along the line of said road, equalling in no case the
amount held by said party of the second part, without their
consent. Said issue or transfer of stock to the said parties of
the second part to be made in proportionate installments as
each or any mile of the track of said road is laid with iron
rails, as aforesaid, the said installments, respectively, to be in
the proportion to the whole amount as one mile is to the entire
length of the road; and each issue or transfer shall be regu-
larly made on the books of said company, and the certificates
for said stock delivered to said parties of the second part or
their assigns.

“Fourth. That it will, for the consideration aforesaid, further
pay to said parties of the second part, or their assigns, the sun
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of two million one hundred and ninety thousand ($2,190,000)
dollars, in the coupon seven per cent. gold bonds of said party
of the first part, secured by mortgage or deed of trust, a first
lien upon its corporate property and franchises, which said
bonds shall be issued in one series, which shall be for two mill-
ion one hundred and ninety thousand (2,190,000) dollars, in the
aggregate, and shall be in such form and on such terms and
conditions as may be authorized by law and as may be ap-
proved by said parties of the second part. The payment of
said mortgage bonds shall be made as follows, to wit: The
said parties of the second part shall be entitled to receive, if
they so desire, two hundred and fifty thousand (250,000) dol-
lars of the first mortgage bonds aforesaid in advance of regu-
lar payments, as hereinafter stated, giving accountable receipts
therefor, which receipts shall be cancelled on the completion
ol the road and final settlement of the bond payments. Reg-
ular payments of said bonds shall be made absolutely to said
parties of the second part, or their assigns, in pro rate instal-
ments, respectively, to be in proportion to the whole amount
as one mile is to the whole length of the road, except in the
purchase of iron rails, when said party of the second part will
be entitled to the use of such an amount of bonds (first mort-
gage) as will be necessary to make such purchase, to use either
for absolute payment or as security on time purchase.

“Fifth. That it will pay, in further consideration aforesaid, to
the parties of the second part, or their assigns, for construction
f)f said road, the bonds of the counties along the line of road,
issued in payment of the subscription made to the capital stock
of the party of the first part, to be not less in amount than one
Tnillion two hundred thousand (1,200,000) dollars, the deficit,
if any, to be paid in cash, or its equivalent.

“Sixth. That it will pay, in further consideration aforesaid, to
the .parties of the second part, in cash, or, in lieu thereof, in an
équpment bond, secured by mortgage on the equipment of the
road, its earnings, and the road itself, if the legal consent of the
§tockholders can be obtained thereto, for the sum of one mill-
ion two hundred thousand (1,200,000) dollars.

“Seventh. That it will give and use its corporate credit to aid




86 OCTOBER TERM, 1885.
Opinion of the Court.

said parties of the second part in purchasing material, or sup-
plying means, to carry on the said work, and to that end will
issue its notes in the name of said party of the first part, in its
corporate capacity, from time to time, as the same may be
necessary, and will deliver the same to said parties of the
second part, to be used for the purposes aforesaid, and such
obligations, if met by said party of the first part, shall be made
good by said parties of the second part, and all such notes so
issued and delivered to said party of the second part shall be
regularly and satisfactorily accounted for.

“Eighth. That it further agrees that such parties of the second
part have all the earnings of said road during construction,
until accepted by said party of the first part.

“Ninth. That it will maintain its corporate organization, and,
through its proper officers and agents, do and perform every
act or thing necessary or proper to be performed by it, or in its
name, in order to protect the rights and interests of said parties
of the second part, their heirs and assigns, as stockholders in
said railway company, to the extent as hereinbefore provided,
and as may be necessary to conform to the requirements of the
laws of the State of Kentucky.”

The Construction Company represented by Byrne proceeded
to do work in constructing the road, and continued till De-
cember, 1873, when it ceased work, through pecuniary embar-
rassment, and never resumed it, being a creditor of the Great
Eastern Company, to a large amount, for work done and ma-
terials furnished under the contract of May 22, 1873.

On the 19th of April, 1878, Frank P. Byrne and John Byrne
were, on their own petition, adjudged bankrupts by the District
Court of the United States for the Southern District of Ohio,
Frank P. Byrne being described in the petition as “doing
business as the Kentucky and Great Eastern Railway Construc-
tion Company,” and John Byrne as “interested in profits.”
A. J. Hodder was appointed assignee of the bankrupts, and
the proper assignment was executed to him by the register in
bankruptey, on the 22d of May, 1878,

On the 17th of April, 1880, Hodder, as such assignee, filed
a petition in equity, in the Circuit Court of Mason County,
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Kentucky, against the Great Eastern Company, the Trust
Company, the Big Sandy Company, sundry former stockhold-
ers of that company, the owners of the interests purchased
under the foreclosure sale of 1869, and sundry judgment cred-
itors of the Great Eastern Company. The gravamen of the
petition is, that the Construction Company had, under its con-
tract, expended large sums of money, and incurred much debt,
in work on part of the line from Maysville to Catlettsburgh,
completing about seven miles of it, and purchasing and putting
down the iron rails and other materials; that the road and
improvements, as far as completed, and all the improvements
put upon it by the Construction Company, are the exclusive
property of the plaintiff, and no part of the line and improve-
ments, finished or unfinished, was surrendered or delivered by
the Construction Company to the Railway Company ; that the
value of the improvements so put into the road-bed and road is
$350,000, and they are of a permanent and fixed nature; that
the plaintiff has a first and prior lien on the entire line of rail-
way and said improvements for the $350,000; that the labor
performed, and materials furnished, and improvements made,
in the construction of the line of railway, by the Construction
Company, under its contract, were on the part of the line which
the Great Eastern Company acquired from the Big Sandy
Company ; that, at the time the contract of the Construction
Company was made, the Great Eastern Company had pos-
session and exclusive control of the line of railway purchased
from the Big Sandy Company, with the consent of that com-
pany and of the defendants who were former stockholders in it,
and they knew of the construction contract and of the im-
provements which were being made under it, and made no
objection, but gave express consent, and are estopped from
claiming ownership of the line formerly owned by them, and
especially as to the improvements made by the Construction
Company ; that the mortgage to the Trust Company was made
after the Great Eastern Company had purchased and taken
possession of the Big Sandy road, and, as between the Trust
Company and the former stockholders of the Big Sandy road,
the Trust Company has priority, but its mortgage lien, if any,
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is inferior to that of the plaintiff; and that the Great Eastern
Company has abandoned work on the road, and it is being de-
stroyed. The petition asserts that the plaintiff has a first and
prior lien on the entire property of the Great Eastern Com-
pany, including road, franchises, rights, privileges, improve-
ments, and everything appertaining to the defendant’s property,
for the $350,000 and interest, and especially a first and prior
lien on that part of the line on which the labor was performed,
and the materials were furnished, and the improvements were
made, by the Construction Company, under its contract, to the
value of the same, in case of a sale; that he has no adequate
remedy at law; and that the Great Eastern Company is
insolvent. The petition prays judgment against. the Great
Eastern Company for $350,000 and interest; that the plain-
tiff’s claim may be declared a first lien on the road, franchises,
and improvements, or a first lien on that part of the line known
as the Old Maysville and Big Sandy Railroad, and on the
funds derived from its sale ; that a receiver be appointed of all
the property ; and that the road, franchises and improvements,
and all property involved in the controversy, be sold by the
court and the proceceds distributed as prayed.

On October 28, 1880, the Trust Company appeared and filed
its answer and cross-petition. It sets up that the construction
contract was void, because several of the directors of the Great
Eastern Company who voted to authorize its execution, and to
ratify it after it was executed, and whose votes were requisite
for the purpose, were partners in the Construction Company.
It avers that, under the contract, as soon as the materials and
improvements were placed on the line of the railway, they be-
came the property of the Great Eastern Company, and the lien
of the mortgage to the Trust Company attached to them and
became the first lien on them. It denies the alleged ownership
and lien of the plaintiff, and avers that the improvements made
were surrendered and delivered to the Great Eastern Company.
It asserts a first lien, on behalf of the Trust Company, and the
holders of bonds secured by the mortgage, as against the plain-
tiff, and as against the former owners of the Big Sandy fran-
chises and property, and as against the other defendants, on
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the property and franchises of the Great Eastern Company and
the Big Sandy Company, and on the improvements made by
the Construction Company. It setsup the agreements of July
15, 1871, and January 15, 1873, and avers that, after the first
one was made, the Great Eastern Company began work in good
faith on the road from Newport to Catlettsburgh, including all
the line of the Big Sandy road, and executed the mortgage to
the Trust Company ; and that, under the mortgage which au-
thorized $2,190,000 of bonds, $443,000 were issued to persons
for materials furnished and work done in and about the build-
ing of the railway, and for money procured and expended for
that purpose. It alleges that a default in the payment of interest
on the bonds has occurred, under the terms of the mortgage,
and its conditions have become operative, and the Trust Com-
pany is entitled to have possession of the mortgaged property
and to have it sold, to pay the whole amount of the principal
and interest due on the bonds issued. It prays that the plain-
tiff be decreed to have no lien or one inferior to that of the
Trust Company ; that the property, rights and franchises of the
Great Eastern Company, including those of the Big Sandy
Company, be sold, and the bondholders be first paid in full;
and that a receiver be appointed of all the property.

On the same day, the Trust Company filed in the State
Court a petition and bon® for the removal of the cause into
the Circuit Court of the United States for the District of Ken-
tucky, on the ground of diversity of citizenship, but no trans-
eript of the record from the State Court appears to have been
certified until December 4, 1880, hor filed in the Federal Court
until two days later, and meantime proceedings went on in the
State Court.

_ On the 19th of November, 1880, Wadsworth and others filed
n the State Court an answer to the petition of Hodder. It
alleges that the Construction Company did not perform the
construction contract ; that the road and improvements are not
the property of the plaintiff ; that it is not true they were to
remain the property of the Construction Company till they
were surrendered or delivered to the Great Eastern Company
or paid for by it ; that the plaintiff does not own and has no
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lien on any part of the property, or franchises, or line, or road
of the Big Sandy Company, or of any improvements thereon,
oron any part of the line of the Great Eastern Company ; that,
by the agreement of July 15, 1871, the Great Eastern Com-
pany, then having no right to construct a line of railway in the
counties of Mason, Lewis, Greenup and Boyd, and having no
line in those counties, arranged with the stockholders of the
Big Sandy Company to buy their stock and property rights in
that company, and to construct the Big Sandy line from Mays-
ville to Catlettsburgh ; that neither that agreement, nor the
one of January 15, 1873, was performed by the Great Eastern
Company ; that the Construction Company had knowledge of
the terms of those agreements at the date of the construction
contract ; that, after the construction company stopped work,
the Big Sandy Company took possession of that part of the line
on which the work had been done, and had always been in pos-
session of the rest of the line; and that the Great Eastern Com-
pany, after the agreement of January 15, 1873, came to an end,
surrendered to the Big Sandy Company the property on the
line of that company. It denies that the Great Eastern Com-
pany is indebted to the Construction Company.

After the transcript of the record was filed in the Federal
Court, Wadsworth and others made a motion to remand the
cause, which was denied. The plaiftiff then filed a demurrer
to the cross-bill of the Trust Company, and Wadsworth and
others, and Poyntz, filed separate demurrers to the answer and
cross-bill of the Trust Company. In June, 1881, the Court sus-
tained the demurrers and gave the Trust Company leave to
amend the cross-bill.

In the decision on the demurrers, 7 Fed. Rep. 793, these
points were ruled: (1.) It was not necessary that the stock-
holders of the Great Eastern Company should authorize the
execution of the mortgage to the Trust Company. (2.) The
president could legally acknowledge in Ohio the execution of
the mortgage. (3.) The cross-bill sufficiently averred that the
bonds were held by bona fide holders. (4.) The application to
foreclose was not premature. (5.) At the date of the mortgage,
the Great Eastern Company had no right to build the mort-
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gaged road from Newport to Catlettsburgh, unless as a branch
of its main stem. (6.) There is nothing in the mortgage or the
cross-bill indicating that any part of the line mortgaged is a
branch of the main road authorized to be built, but the mort-
gage describes the mortgaged line as the “ main line.” (7.) The
Great Eastern Company had no right to acquire the Big Sandy
property without the assent of the holders of a majority in value
of its stock, and the cross-bill does not allege such assent. (8.)
Under the terms of the mortgage, and the allegations of the
cross-bill, the Big Sandy property was not intended to be mort-
gaged as future-acquired property.

On the 12th of July, 1881, the Trust Company filed an
amended cross-bill, in which it alleged that the purchase made
by the agreement of July 15, 1871, was made with the consent
and approval of the several stockholders of the Great Eastern
Company, or a majority in number and interest of them, and
was authorized and accepted by them ; and that the line of the
Great Eastern Railway, as it existed when the mortgage was
executed, acknowledged, and delivered, was located and ran
through the seven counties in which the mortgage was recorded.
The prayer of the amended cross-bill asks that out of the pro-
ceeds of sale the unpaid purchase money of the Big Sandy
property be paid before the bondholders are paid.

On the 80th of July, 1881, the plaintiff filed an amended bill,
conforming to the equity rules of the Federal Court, and asking
for a reformation of the contract of May 22, 1873, if necessary,
$0 as to make it provide that the Construction Company be
and remain the sole owner of the improvements put on the
line of the railroad, until paid for. The amended bill also
claims a substitution of the plaintiff in the claims of the Great
Eastern Company against the Big Sagdy Company and Wads-
worth and his assoeiates, to the amount of his claim.

On the same day the plaintiff demurred to the cross-bill and
amended cross-bill of the Trust Company. On the 5th of Sep-
tember, 1881, the Great Eastern Company demurred to the
same. On the same day the Trust Company answered the
amended bill. On the 29th of September, 1881, Wadsworth
and others and the Big Sandy Company answered the amended
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bill, and also the amended cross-bill. There were then excep-
tions by the plaintiff to the answer of the Trust Company to
the amended bill, and to the answer of the Big Sandy Company
to that bill. All of these exceptions and demurrers were, on
hearing, overruled, in December, 1881. On the 6th of Febru-
ary, 1882, the plaintiff answered the amended cross-bill of the
Trust Company. Issues being joined on all the answers, proofs
were taken, and the plaintiff’s amended bill was taken as con-
fessed by the defendants who had not answered it, including
the Great Eastern Company. The cause was heard on plead-
ings and proofs, and " a decision rendered, on which a decree
was made August 8, 1882, the material parts of which are as
follows :

“The case having been fully argued by counsel and sub-
mitted to the court, and the court being fully advised in the
premises, finds and decrees, that no just claim for relief is
shown against the Maysville and Big Sandy Railroad Company,
or against the Bank of Kentucky, William H. Wadsworth,
John G. Hickman, assignee of Charles B. Coons, John D.
Poyntz, Elizabeth Gray, executrix of Hamilton Gray, deceased,
C. B. Childs, as shareholder in said Maysville and Big Sandy
Railroad Company, II. L. Wilson, administrator of Harrison
Taylor, deceased, as shareholders or part owners of said Mays-
ville and Big Sandy Railroad Company, or otherwise, or against
any of the other defendants, and that said amended bill is dis-
missed, with costs to be taxed ; that no just claim for relief is
shown against any of the before-mentioned defendants, or any
of the defendants, under the amended cross-bill of the Farmers’
Loan and Trust Company, except or other than the mortgage
asserted in said amended cross-bill may be shown to cover the
line of railroad of the Kentucky and Great Eastern Railway
Company lying west of the west line of Mason County, Ken-
tucky, and the franchises of said railroad company as organ-
ized, as to which excepted property the complainant in said
amended cross-bill is allowed time until the next term of this
court to make a further showing and prepare for the approval
of the court such decrees as he may be advised, but, as to all
other claims of relief under said amended cross-bill it is dis-
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missed, with costs to be taxed; without prejudice, however, to the
right of said Farmers’ Loan and Trust Company to bring such
other suit, if any, as it shall be advised, to recover any rights
of way which may have been acquired by or for the Kentucky
and Great Eastern Railway Company, for its line of railroad
east of the west line of Mason County, other than such rights
of way as were acquired by or for the Maysville and Big Sandy
Railroad Company, under its charter or by the exercise of its
franchises, and which rights of way, if any such there are, may
be found to be covered and included in the mortgage by said
Kentucky and Great Eastern Railway Company to the said
Farmers’ Loan and Trust Company.”

From that decree the plaintiff and the Trust Company took
separate appeals to this court. Since the cases came into
this court Rogers Wright has been appointed assignee in bank-
ruptey, in place of Hodder, and been substituted in the ap-
Peals.

The Circuit Court, in its opinion, on final hearing, reached
the following conclusions: Even if the construction contract is
valid, the plaintiff has no lien on the road-bed, or what was put
upon it, either by that contract, or by possession, or under any
statute of Kentucky. The work on the road was not commenced
in good faith, within six months from July 15, 1871, under
the contract of that date. Neither Poyntz, nor the other par-

ties, can take advantage of his refusal to unite in the contract"

of January 15, 1873. Mr. Sands was authorized to make that
contract, and the Great Eastern Company took possession of
the Big Sandy property under it. The Construction Company
had actual notice of the terms and conditions of that contract,
when it entered into the construction contract. The parties
making the conditional sale provided for by the contract of
J anuary 15, 1873, declared the contract to be void, according
toits terms, and re-entered into possession of their property,
and their right to do so was recognized by a resolution of the
board of directors of the Great Eastern Company ; and, as the
Construction Company made its contract with actual notice of
the terms and conditions of the conditional purchase from the
Big Sandy owners, the construction contract was subject to
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those terms and conditions, and the Construction Company and
the Great Eastern Company are bound by them. The grading,
iron, ties, culverts, etc., and all that had become a part of the
road-bed of the Big Sandy road, went with it when it was re-
taken. The plaintiff shows no reason for not enforcing this
forfeiture. If the Construction Company is to be regarded as
a distinct company from the Great Eastern Company, having
interests adverse to it, then, in view of the evidence, and of the
principles laid down in Wardell v. Railroad Co.,103 U. S. 651,
the construction contract should not be enforced.  The plain-
tiff cannot have relief in this suit, even in respect to rights of
way which the Big Sandy Company did not own, or in respect
to that part of the track which was re-located. The bill must
be dismissed. In respect to the cross-bill, the agreement of
July 15, 1871, is shown to have been made with the assent of
the holders of a majority of the stock of the Great Eastern
Company. If the language of the mortgage embraces the
property rights which the Great Eastern Company had at the
date of the mortgage, and those subsequently obtained under
the contract of January 15,1873, still only such rights as the
Great Eastern Company had were conveyed, and the mortgagee
took subject to the same conditions as the Great Eastern Com-
pany. When the mortgage was made, the contract of July 15,
1871, had become voidable at the option of the Big Sandy

*owners, the contract of January 15, 1873, was made before any

of the mortgage bonds were issued, and the mortgagee took
only those rights which the mortgagor had, as against the per-
sons who made a conditional sale of the Big Sandy road. The
mortgagee cannot separate the contract of July 15, 1871, from
that of January 15,1873, but must take them as the mortgagor
took them. The title was never in the mortgagor, and, when
the Big Sandy Company resumed the possession of its property,
under the contracts, the mortgagee was bound thereby. If the
mortgagee had, within a reasonable time, sought to set aside
the forfeiture, and to be allowed the benefit of any enhance-
ment in the value of the property by reason of improvements,
this might have been allowed, but, as the work stopped in 1873,
and the mortgagee could have sought a remedy under the
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mortgage at any time after that year, the delay has been un-
reasonable. The delay would not have been so material if the
provisions in the contract of January 15, 1873, for re-entry,
had been made solely to secure the purchase money, but the
speedy construction of the road was a reason, if not the chief
one, why the original owners retained the right to declare the
contract void and to re-enter into possession. As to any rights
of way which the Great Eastern Company obtained along the
line of the Big Sandy road, other than those purchased from
the Big Sandy Company, although Wadsworth and his associ-
ates are not entitled to them, the eross-bill is not so drawn, nor
the evidence such, that those rights can be subjected to the
mortgage in this proceeding.

This comprehensive statement of the conclusions reached by
the Circuit Court, as indicating the views it took of the facts
and the law in this case, may be taken as an announcement of
the results at which this court has arrived, in affirmance of
the decree of the Circuit Court in all particulars. It is neces-
sary to add only a few observations.

By the terms of the contract of January 15, 1873, the pur-
chase money of the Big Sandy property was to be paid in
bonds of the county of Mason, or in cash, within specified
times, and, on failure to do so, the contract was to become null
and void. Mason County never delivered any bonds to the
Great Eastern Company, and no payment of bonds or cash was
made to the Big Sandy owners. The sale was conditional.
No ownership or title passed, and it was expressly provided
that, until full payment should be made, no prior lien should
intervene on the Big Sandy property, as against the lien of the
vendors.

The terms of the construction contract are inconsistent with
the idea of any ownership of the constructed road by the Con-
struction Company, or any lien on it by that company. That
company was to have all the money, municipal bonds, and
property given or issued in payment of subscriptions to stock,
and all stock not necessary to maintain the charter or not
issued to municipal corporations for subscriptions to stock, and
also the $2,190,000 of mortgage bonds, secured by the mort-
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gage as “a first lien,” and $1,200,000 in an equipment bond,
secured by an equipment mortgage. In other words, it was
to have everything except the road, and the Great Eastern
Company was necessarily to have and own that, so as to be
able to give a mortgage on it, as a “first lien.” Nor is there
anything in the construction contract suggesting a direct lien
in favor of the Construction Company. The provision for
giving to that company all the earnings of the road “during
construction” and “until accepted” by the Great Eastern
Company, is vague and indefinite, but it cannot be construed
as giving a lien, for that would be inconsistent with the whole
tenor of the instrument.

Many questions were discussed by counsel at the bar, and in
their briefs, and we have given attention to all the views and
arguments on the part of the respective appellants, but the con-
siderations above stated, on which the case was disposed of by
the Circuit Court, seem to us to be controlling, and to make it
unnecessary to say anything further.

Decree affirmed.

Mgr. JusticE MartHEWS did not sit in these cases or take any
part in their decision.

LEATHER MANUFACTURERS BANK ». MORGAN
& Others.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF NEW YORK.

Argued November 3, 1885.—Decided March 1, 1886.

A depositor in a bank, who sends his pass-book to be written up.and re-
ceives it back with entries of credits and debits and his paid checksas
vouchers for the latter, is bound personally or by an authorized agent, and
with due diligence, to examine the pass-book and vouchers, and to report to
the bank, without unreasonable delay, any errors which may be discovered
in them; and if he fails to do so, and if the bank is thereby misled to its pre-




LEATHER MANUFACTURERS’ BANK ». MORGAN. 97

Statement of Facts.

judice, he cannot afterwards dispute the correctness of the balance shown
by the pass-book.

If a depositor in a bank delegates to a clerk the examination of his written up
pass-book and paid checks returned therewith as vouchers, without proper
supervision of the clerk’s conduct in the examination, he does not so dis-
charge his duty to the bank as to protect himself from loss, if it turns out
that without his knowledge the clerk committed forgery in raising the
amounts of some of those checks, and thereby misled the bank to its pre-
judice, in spite of due care on the part of its officers.

In this case it was held that the question whether the depositor exercised in
regard to such examination the degree of care required of him in the cir-
cumstances disclosed by the evidence, including the relations of the parties,
and the established usages of business, and the question whether the en-
dorsement of a particular check was, under the evidence, an endorsement
in blank or one for deposit to the credit of the depositor, were for the
jury to determine, under proper instructions as to the law.

This was an action commenced by defendants in error, as
plaintiffs below, against the bank, to recover an alleged balance
of account. The facts are thus stated by the court.

The defendants i error, subjects of the Queen of Great
Britain, and partners under the name of Ashburner & Co.,
brought this action to recover a balance alleged to be due on a
deposit account opened at the Leather Manufacturers’ National
Bank of New York City, in the name of “ Wm. B. Cooper,
Junior, agent for Ashburner & Co.” The main dispute is as to
the right of the depositor to question the account rendered by
the bank, so far as it charges him with certain checks which he
signed, but which, before payment, were materially altered by
his clerk, without his knowledge or assent. The claim of the
plaintiffs is, that, after deducting all payments to them, or for
their use, there was due to them, April 8, 1881, the sum of
$9,996.38, for which they ask judgment. They also ask judg-
ment, upon a second cause of action, for the sum of $280.97,
the amount of a check which, it is contended, was endorsed
specifically for deposit to the credit of their agent, and was not
Placed to his credit. The bank denies its liability upon either
cause of action, except for the sum of $141.91, which, it con-
5‘1(}% is the entire balance due to the plaintiffs on March 22,
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Numerous requests for instructions, in behalf of the bank,
were denied ; and, under the order of the court, the jury re-
turned a verdict, upon which judgment was entered, in favor of
the plaintiffs for the sum of $10,741.09. To this action of the
court exception was duly taken, and the bank brings the case
here for review.

The record contains a large amount of testimony, the details
of which cannot well be embodied in this opinion; but the
more important facts and circumstances which the evidence
tended to establish, and upon which the decision of the case
must turn, are those which will be now stated.

1. One Berlin entered the service of Cooper on the first day
of January, 1878, when about seventeen years of age. He and
his family were well known to his employer. From that date
until March, 1881, as confidential clerk, he had the entire man-
agement of Cooper’s office, kept his books, and had full charge
of the account which Cooper, as agent of Ashburner & Co,
kept with the defendant. With the knowledge and under the
direction of Cooper he filled up all checks drawn upon that
account, entering on the stub of the check-book the date and
amount of each check, the name of the payee, and the pu-
pose for which it was drawn. He states in his deposition that
he was well known to the teller of the defendant bank, and as
the representative of Mr. Cooper.

2. Pursuant to Cooper’s instructions, or in the regular course
of business, he filled up certain checks between September 11,
1880, and February 13, 1881, which, being signed by his em-
ployer and delivered to him, were altered by him before they
were taken from the office. The alterations were by erasure
and by re-writing the body of the checks, and were made, he
states, “ with great care, and could not be detected without
very careful scrutiny, or a very close examination.” The teller
of the bank testifies that the checks when presented by Berlin
were always carefully examined by him as to signatur
amount, date, and indorsement, and that there was nothm“
about them to excite suspicion, or to suggest alteration Of
erasure. Upon the checks so altered, Berlin received from the
bank the “ full raised amount,” out of which he paid to Coopel;
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or to his use, the several amounts for which they were origi-
nally drawn, and appropriated the balance to the discharge of
gambling debts which he had contracted. The entries in the
check-book were made by DBerlin and were correct; but he
“forced the footings of the stubs” by making false additions
equal to the increase of the altered checks.

3. The numbers and dates of the altered checks and the
nature of the several alterations are as follows:

No. oF |

CHnck, | DATE OF CHECK. CHARACTER OF ALTERATION.

8356 | Sept. 11, 1880. | Check to cash or bearer, raised from $90 to $500.
8377 | Sept. 28, 1880. | Check to cash or bearer, raised from $10 to $400.
8424 | Oct. 380, 1880. | Check to cash or bearer, raised from $105 to $405.
8431 | Nov’r 38, 1880. | Check to cash or bearer, raised from $17.25 to
$600.25.
8468 | Nov’r 26, 18380. | Check to cash or bearer, raised from $10 to $1.000.
8480 | Dec. 10, 1880. | Check to order of Marston & Son, raised from $7.75
‘ to 8700.25, and the words ‘“or bearer ” written in
| after payee’s name.
8492 | Dec. 18, 188). | Check to order of C. H. Clayton, raised from §15
, to $1,500, and words ‘¢ or bearer” written in atter
payee’s name.
8498 | Dec. 24, 1880. | Check to cash or bearer, raised from $80 to $600.
8501 | Dec. 28, 1880. | Check to order of W, S. Daland, raised from $24.08
to 1,000, Daland’s name erased, and that of Julius
Brandies inserted, and words ¢:or bearer” written
in after payee’s name.
8504 | Dec. 81,1880. | Check to cash or bearer, raised from $80 to $400.
8508 | Jan’y 5, 1881. | Check to cash or bearer, raised from $10 to $2,000.
8518 | Jany 14, 1881. | Check to order of Charles G. Hanks, raised {rom
‘ $33.60 to $1,100, words ““or bearer (duty)” written
in after payee’s name, and ¢ 14th” erased and
“27th ”’ written over it.
8350 | Feb’y 13, 1881. | Check to order of W. S. Daland, raised from $17.72
to $100.72, and words * or (. Clifford Berlin,” writ-
| ten in after payee’s name, and date changed to Feb-
| ruary ‘‘14.”

4. Cooper’s pass-boolt was written up at the bank October 7,
1830, November 19, 1880, and J. anuary 18, 1881, and a balance
struck, showing to his credit on those dates, respectively,
810,821.64, 84,568.68, and £5,566.61. Upon each occasion,
the book was returned with all checks that had been paid sub-
Sequent to the previous balancing, including the altered checks.
Across the face of the pass-book, on the first balancing, was
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written “62 vouchers returned”; on the second “79 vouchers
returned ” ; and on the last ““ 66 vouchers returned.” Each time
the pass-book was returned, with the voughers, Berlin destroyed
such of the checks in the lot :xséhe had” altered. He remem-
bers to have shown the rest<0f the&rouchers to Cooper on the
balancing of October 7, $880, b do Q‘Ill'ot remember of pursu-
ing that course on tb@Qéthgr‘D%cas_ioﬁs.

5. Berlin states that Cgoper vas in the habit of examining
his check-book from timte tq\éﬁne.” It is clear that the latter
knew of these balard ngs@fér, he testifies that his account with
the bank “ was balanced from time to time, which was done by
the bank writing up the pass-book, and returning the checks
that had been paid by it; that when the pass-book was so re-
turned it went to the clerk, Berlin, who then balanced the
check-book, that being one of the duties imposed upon him;
that the witness took no part in such balancings, but Berlin
generally showed him the vouchers that were returned, because
he used to like to look at them ; but he never gave Berlin any
particular instructions so to do. That he was in the habit of
looking over his check-book and kept track of the balance,
which, during the months of August, September, November
and December, 1880, and January, 1881, he understood to be
about 810,000 ; and that, when he asked Berlin as to the bal
ance, his answer agreed with about what he supposed was
in the bank.” He also knew the object of such balancings;
for he testifies “that he had been a dealer with the defendant
bank for upwards of eighteen years, and thzt he knew that it
was its custom, as well as the custom of all banks, to balance
at intervals the pass-books of its depositors and to return the
same when balanced, accompanied by the checks drawn by the
depositor and charged to the account, as the vouchers of the
bank for such payments.”

6. Cooper states that the forgeries were discovered by him
“about the first or second day of March, 1881.” Berlin, hav-
ing stayed away from the office for a day, he compared his
pass-book with the stubs of the check-book, and ascertained
that a certain number of checks, appearing on the stubs, were
not charged against him in his pass-book, and did not appear
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to have been returned by the bank, while others, which ap-
peared on the pass-book to have been charged against and
returned to him, did not appear, by the stub of the check-book,
to have ever been drawn. HHe “ thereupon sent his pass-book
to the bank to be balaneed, and it was balanced on March 2,
1881; and among the vouchers then returned were the afore-
said checks 8518 and 8550, which had been altered from their
original amounts.” This, he states, was the first knowledge he
had of the forgeries. After receiving the last balancing, he
“then notified the bank that his.clerk had absconded, and
that alterations had taken place, and requested them not to pay
any more of his checks, the bodies of which were filled up in
the handwriting of his clerk Berlin.” Whether this notifica-
tion was given as soon as he saw those two checks, or on the
same day, or after the expiration of several days, the record
does not show.

7. Cooper admits that, if on any of the several balancings,
he had made such examinations of his check-book and pass-
book as was done on March 1, 1881, he would have “easily
discovered ” that his account had been charged with altered
checks; and that for the previous five or ten years he knew of
various means adopted by bankers and merchants to prevent
the raising or alteration of checks, but he had not employed
or used any of them. TUpon one occasion, the date not given,
he discovered, by adding up the * footings of the check-book,”
an error, and spoke to Berlin about it. The latter having re-
plied that it was very seldom he was caught in a mistake,
Cooper believed him and looked no further into the matter.

Cooper did not surrender the altered checks, except 8518
and 8530, because they had been destroyed by his clerk. The
teller states that the latter one came through the clearing-house,
}vhile the former was not, when paid, in the condition in which
it appeared to be at the time of the trial. After the lapse of
time and frequent handling, the alteration, he said, was now
apparent,

It was upon this state of case, substantially, that the Circuit
Court instructed the jury to find for the plaintiffs upon both
Causes of action.
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Judgment was entered accordingly, and the bank sued out
this writ of error to review it.

Mr. Charles M. DaCoster for plaintiff in error. Mr. Noel
B. Sanborn was with him on the brief

Mr. John M. Bowers for defendant in error.

L. A bank paying a forged or altered check is liable to the
depositor therefor for the full amount, if forged, and to the
raised amount, if altered. The balancing of the depositor’s
account, and the rendition of the vouchers, including the
altered ones, only make an account stated. The depositor is
not bound personally to examine the same. If the examina-
tion be confided to a clerk, it is sufficient. If this clerk uses
his position to perpetrate forgery, the loss is still on the bank.
Weisser v. Denison, 10 N. Y. 68; Welsh v. German Ameri-
can Bank, 13 N. Y. 424; Frank v. Chemical Bank, 8¢ N. Y.
209 ; Manufacturers Bank v. Barnes, 65 Ill. 69; National
Bank v. Tappan, 6 Kansas, 456.

II. The only effect of an account stated is to cast the burden
of proof upon the complaining party to show fraud, error or
mistake. This is the doctrine of all the above cases, and of
the following: National Bank v. Whitman, 94 U. S., 343,
346; Manhatian Company v. Lydig, 4 Johns., 3773 Phillips
v. Belden, 2 Edwds. Ch. 1; Hinsman v. Barker, 14 Ves., 579;
Bullock v. Boyd, 2 Edwds. Ch. 293 ; Barrow v. Rhinelander,
1 Johns. Ch. 550. The same rule applies in law and equity.
Perkins v. Hart, 11 Wheat. 237. And, after holding that af-
ter lapse of reasonable time an account rendered becomes ad-
mitted as correct, the court, in Hardy v. Chesapeake Bank, 51
Maryland, 562, says: “The presumption is liable to be repelled
by showing that the error or fraud complained of was not dis-
coverable by the exercise of reasonable care and diligence, or
that there was no such appearance of things as to excite the
suspicion of a reasonable man, or that, for any reason, the party
had not had an opportunity to examine the account.” p. 587.
See also Wiggins v. Burkham, 10 Wall. 129, 132 Hutchinson
V. Market Bank, 48 Barb. 302. Even the acknowledgment by
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the depositor or maker that the forged signature is genuine
does not cut him off from recovery, if such an acknowledg-
ment be made after the bank has paid the money. [Zall v.
IHuse, 10 Mass. 39 Salem Bank v. Gloucester Dank, 17 Mass.
1,8%

III. A bank is liable to its depositor for any material altera-
tion in a check drawn thereon. Hall v. Fuller,5 B. & C., 750.
Nor is the depositor bound to suspect that the person with
whom he deals will commit forgery whenever the opportunity
arises, and, therefore, it is not necessary for a person drawing
a check to exclude the possibility of any addition or alteration.
It is sufficient to fill in the ordinary way. Société Générale v.
Metropolitan Bank, 27 Law Times, N. S., 849 ; Manhattan
Co.v. Lydig, 4 Johns. 377; Goddard v. Merchants Bank, 4
Coms. 147; Bank of Commerce v. Union Bank, 3 Coms. 230.;
Bank of Albany v. Farmers and Mechanics Bank, 10 Vt.
1415 Cases collected in Hardy v. Chesapeake Bank above cited.
The alteration of a check is the same thing as its forgery.
White v. Contéinental Bank, 64 N. Y. 816; Marine Bank v.
Uity Bank, 59 N. Y. 67. See also Wood v. Steele, 6 Wall. 80;
Oddie v. City Bank,45 N. Y. 735 ; and Crawford v. West Side
Bank, decided in the Court of Appeals in New York in 1885,
not yet reported ; Belknap v. National Bank, 100 Mass. 376.

IV. The principal is only bound by his agent while acting
in the course of an employment, affecting a third person.
Agencies are of many kinds: from a general agency where
the agent stands in the place of the principal, to that in which
the most limited power is deputed for a specially defined pur-
pose. A depositor in a bank could intrust to a confidential
clerk as his agent the duty of examining his account, and if
that clerk fraudulently performs the duty, the depositor was
guilty of no negligence. For parallel cases see Schmidt v.
Blood, 9 Wend. 268 ; Warner v. Erie Railway Co., 39 N. Y.
468; Wright v. New York Central Railroad Cb.,25 N. Y.
5625 Hardy Brothers v. Chesapeake Bank and Weisser v. Deni-
son cited above. A man cannot be convicted of a crime because
of his agent’s knowledge being imputed to him. Zhe Queen
V. Stephens, L. R. 1 Q. B. 7025 Deerficld v. Delano, 1 Pick. 465.




OCTOBER TERM, 1885.

Argument for Defendant in Error.

V. The only duty that the depositor owed was to acquaint
the bank with the fact of the forgery as soon as he learned it.
White v. Continental Bank, 64 N. Y. 316; Corn Exchange
Bank v. Nassaw Bank, 91 N. Y. T4

VI. There is no estoppel. (a). Estoppel in pais can only
avail where the position of the parties is changed. (b). Each
forgery was an independent one. Each payment was a wrong-
ful one on the part of the bank. They have no right to claim
that they would have ceased doing ‘wrong if the depositor had
informed them of the wrongful acts of their clerks. (c). The
plea cannot avail because there is no evidence to show that,
had the bank had earlier knowledge, they could have recouped
against the forger. Ketchum v. Duncan, 96 U. S. 659, 666;
Dezell v. Odell, 3 Hill, 215, 222 5 People v. Brown, 67 11). 435 ;
Martin v. Zellerbach, 38 Cal. 300, 315 ; McKenzie v. British
Linen Co., . L. 44 Law Times, 431; Continental Bank v.
Bank of the Commonwealth, 50 N. Y. 575 5 Bank of Commerce
V. Mechanics Banking Association, 55 N. Y. 211 ; White v.
Continental Bank, 64 N. Y. 316; Knights v. Whiffen, L. R. 5
Q. B. 660; Ilopkins v. Ware, 38 Law Journal, Ex. 147.

VIL There was no negligence on the part of the depositor.
The bank was guilty of gross negligence. The depositor’s posi-
tion has been fully stated under the fourth point. The position
of the bank will be best seen by an examination of the two
checks last paid by them, which were not destroyed by Berlin.
The forgeries were palpable at sight. They have been in pos-
session of counsel preparing this brief, since their return by the
bank to Mr. Cooper, and we assert that there has been no
change of any kind. The bank should be held liable for its
gross negligence in paying checks where the alteration is so
plain.

VIIL The defendant in error was entitled to a direction in
his favor on his second cause of action. The endorsement is
plain, and was a special endorsement, and reads, “ For deposit
in Leather Manufacturers’ National Bank to the credit of W.
B. Cooper, Jr., Agent for Ashburner & Co.” Theendorsement
was restrictive. The bank could only make one use of the
check, namely, credit the account of Ashburner & Co. with the




LEATHER MANUFACTURERS BANK ». MORGAN. 105

Opinion of the Court.

proceeds.  Lee v. Chillicothe Bank, 1 Bond, 387; First Na-
tional Bank v. Reno County Bank, 3 Fed. Rep. 257. With the
endorsement in question on the check Berlin could make no use
of it for his own benefit. The endorser could recover against
any person who made or assisted Berlin to make any use of it
except to credit the depositor’s account. Hook v. Pratt,78 N.
Y. 371; Claflin v. Wilson, 51 lowa, 15; Sigourney v. Lloyd,
8 B. & C. 622; Treuttel v. Barandon, 8 Taunt. 100 ; White v.
National Bonk; 102 U. S. 638; Mechanics Bank v. Valley
Packing Co., 4 Missouri App. 200 ; 70 Missouri, 643.

IX. There being no conflict of evidence, and the evidence
being of such a character as to compel the setting aside of a ver-
dict in favor of the defendant, the court was bound to direct in
favor of the plaintiff. Where the facts are clear, it is always
a question exclusively for the court. Where the proofs are
conflicting, the question is a mixed one of law and fact. In
such cases the court should instruct the jury as to the law upon
the several hypotheses of fact insisted upon by the parties.
Wiggins v. Burkham, 10 Wall. 129, 132; Zoland v. Sprague,
12 Pet. 300,835 ; Baylis v. Travelers Ins. Co.,113 U. 8. 316;
LRandall v. Baltimore & Olio Railroad Co., 109 U. S. 478 ;
Pleasants v. Fant, 22 Wall. 116 ; Anderson County Commis-
sioners v. Beal, 113 U. 8. 227, 241.  While it is true that the
court did not make use of the expression that the direction
was given because any verdict would have to be set aside yet
such was the intent and fact. Negligence may be a question
of fact or of law or both. What is due care is for the court.
Whether that due care was exercised is for the jury. Smith’s
Leading Cases, note to Coggsv. Bernard, Vol. 1, pt. 1, p. 471, 8th
ed; Rowland v. Jones, 78 N. C. 52; Poole v. Railroad Co.,56
Wisc. 227.  That when on the most favorable construction of
the facts the evidence is insufficient to sustain a finding of neg-
ligence it becomes the duty of the court to direct that there is no
negligence as matter of law; see Zandall v. Baltimore &
Olio Railroad Co., 109 U. S. 478, 482.

Mz. Jusrice Tawrrax delivered the opinion of the court.
After stating the facts as above reported, he continued :
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The court below, as shown by its opinion, proceeded upon the
ground that Cooper was under no duty whatever to the bank
to examine his pass-book and the vouchers returned with it, in
order to ascertain whether his account was correctly kept. TFor
this reason, it is contended, the bank, even if without fault itself,
has no legal cause of complaint, although it may have been
misled to its prejudice by the failure of the depositor to give
timely notice of the fact—which, by ordinary diligence, he
might have discovered on the occasion of the several balancings
of the account—that the checks in question had been fraudu-
lently altered. This view of his obligations does not seem to
the court to be consistent with the relations of the parties, or
with principles of justice.

‘While it is true that the relation of a bank and its depositor
is one simply of debtor and creditor, (Phaniz Bank v. Risley,
111 U. 8. 125, 127,) and that the depositor is not chargeable
with any payments except such as are made in conformity with
his orders, it is within common knowledge that the object of a
pass-book is to inform the depositor from time to time of the
condition of his accountas it appears upon the books of the bank.
It not only enables him to discover errors to his prejudice,
but supplies evidence in his favor in the event of litigation or
dispute with the bank. In this way it operates to protect him
against the carelessness or fraud of the bank. The sending of
his pass-book to be written up and returned with the vouchers,
is, therefore, in effect, a demand to know what the bank claims
to be the state of his account. And the return of the book,
with the vouchers, is the answer to that demand, and, in effect,
imports a request by the bank that the depositor will, in proper
time, examine the account so rendered, and either sanction or
repudiate it. In Devaynes v. Noble, 1 Meriv. 530, 535, it ap-
peared that the course of dealing between banker and customer,
in London, was the subject of inquiry in the High Court of
Chancery as early as 18153. The report of the master stated,
among other things, that for the purpose of having the pass-
book “ made up by the bankers from their own books of ac-
count, the customer returns it to them from time to time as he
thinks fit ; and, the proper entries being made by them up to
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the day on which it is left for that purpose, they deliver it
again to the customer, who thereupon examines it, and if there
appears any error or omission, brings or sends it back to be
rectified ; or, if not, his silence is regarded as an admission that
the entries are correct.”  This report is quite as applicable to
the existing usages of this country as it was to the usages of.
business in London at the time it was made. The depositor
cannot, therefore, without injustice to the bank, omit all exam-
ination of his account, when thus rendered at his request. His
failure to malke it or to have it made, within a reasonable time
after opportunity given for that purpose, is inconsistent with
the object for which he obtains and uses a pass-book. It was
observed in First National Bank v. Whatman, 94 U. S. 343,
346—although the observation was not, perhaps, necessary in
the decision of the case—that the ordinary writing up of a
bank book, with a return of vouchers or statement of accounts,
precludes no one from ascertaining the truth and claiming its
benefit. Such undoubtedly is a correct statement of a general
rule. Tt was made in a case where the account included a
check in respect to which it was subsequently discovered that
the name of the payee had been forged. But it did not appear
that either the bank or the drawer of the check was guilty of
negligence. The drawer was not presumed to know the signa-
ture of the payee ; his examination of the account would not
necessarily have disclosed the forgery of the payee’s name;
therefore his failure to discover that fact sooner than he did
was not to be attributed to want of care. Without impugning
the general rule that an account rendered which has become an
account stated, is open to correction for mistake or frand, Per-
Finsv. Hart, 11 Wheat. 287, 256; Wiggins v. Burkham, 10 Wall.
129, 132, other principles come into operation, where a party
Fo a stated account, who is under a duty, from the usages of
business or otherwise, to examine it within a reasonable time
after having an opportunity to do so, and give timely notice of
?ns objections thereto, neglects altogether to make such exar-
Ination himself, or to have it made, in good faith, by another
fOP him ; by reason of which negligence, the other party, rely-
1ng upon the account as having been acquiesced in or approved,
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has failed to take steps for his protection which he could and
would have taken had such notice been given. In other words,
parties to a stated account may be estopped by their conduct
from questioning its conclusiveness. '

The doctrine of estoppel by conduct has been applied under
-a great diversity of circumstances. In the consideration of the
question before us aid will be derived from an examination of
some of the cases in which it has been defined and applied. In
Morgan v. Railroad Company, 96 U. S. 716, 720, it was held
that a party may not deny a state of things which by his culpa-
ble silence or misrepresentations he has led another to believe
existed, if the latter has acted upon that belief. “The doc-
trine,” the court said, “always presupposes error on one side
and fault or fraud upon the other, and some defect of which it
would be inequitable for the party against whom the doctrine
is asserted to take advantage.” In Continental Bank v. Bank
of the Commonwealth, 50 N. Y. 575, 583, it was held not to be
always necessary to such an estoppel that there should be an
intention, upon the part of the person making a declaration or
doing an act, to mislead the one who is induced to rely upon
it. “Indeed,” said Folger, J., “it would limit the rule much
within the reason of it if it were restricted to cases where there
was an element of fraudulent purpose. In very many of the
cases in which the rule has been applied, there was no more
than negligence on the part of him who was estopped. And
it has long been held that where it is a breach of good faith to
allow the truth to be shown, there an admission will estop.
Gaylord v. Van Loan, 15 Wend. 308.” The general doctrine,
with proper limitations, was well expressed in Freeman V.
Cooke, 2 Exch. 654, 663, and in Carr v. London & Northwest-
ern Railway Co., L. R., 10 O. P. 307. In the first of those
cases it was said by Parke, B., for the whole court, that “if,
whatever a man’s real intention may be, he so conducts him-
self that a reasonable man would take the representation to be
true, and believe that it was meant that he should act upon if,
and did act upon it as true, the party making the representa-
tion would be equally precluded from contesting its truth; and
conduct, by negligence or omission, when there is a duty cast
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upon a person by usage of trade or otherwise to disclose the
truth, may often have the same effect.” And in the other
case, Brett, J., speaking for the court, said: “If in the trans-
action itsell which is in dispute, one has led another into the
belief of a certain state of facts by conduct of culpable negli-
gence calculated to have that result, and such culpable negli-
gence has been the proximate cause of leading and has led the
other to act by mistake upon such belief, to his prejudice, the
second cannot be heard afterwards, as against the first, to show
that the state of facts referred to did not exist.” See also
Manufacturers & Traders Bank v. Hazard, 30 N. Y. 226,
229 ; Blair v. Wait, 69 N. Y. 113, 116 ; MecKenzie v. British
Linen Co., 6 App. Cas. 82, 101; Miles v. Mcllwraith, 8 App.
Cas. 120, 183; Cornish v. Abington, 4 H. & N. 549, 556.

Upon this doctrine, substantially, rests the decision in Bank
of United States v. Bank of Georgia, 10 Wheat. 333, 343,
where the question was as to the right of the Bank of Georgia
to cancel a credit given to the Bank of the United States, in
the general account the latter kept with the former, for the
face value of certain bank notes purporting to be genuine notes
of the Bank of Georgia, and which came to the hands of the
other bank in the regular course of business and for value.
The notes were received by the Bank of Georgia as genuine,
but being discovered nineteen days thereafter to be counter-
feits, they were tendered back,to the Bank of the United
States, which refused to receive them. This court held that
the loss must fall upon the Bank of Georgia. Mr. Justice
Story, who delivered the opinion of the court, after observing
that the notes were received and adopted by the Bank of
Georgia as its genuine notes, and treated as cash, and that the
bank must be presumed to use all reasonable care, by private
marks and otherwise, to secure itself against forgeries and
impositions, said : “ Under such circumstances, the receipt by
a bank of forged notes, purporting to be its own, must be
deemed an adoption of them. It has the means of knowing
if they are genuine ; if these means are not employed, it is cer-
tainly evidence of a neglect of that duty which the public have
a right to require. And in respect to persons equally inno-
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cent, where one is bound to know and act upon his knowledge,
and the other has no means of knowledge, there seems to be no
reason for burdening the latter with any loss in exoneration of
the former. There is nothing unconscientious in retaining the
sum received from the bank, in payment of such notes, which
its own acts have deliberately assumed to be genuine. If this
doctrine be applicable to ordinary cases, it must apply with
greater strength to cases where the forgery has not been de-
tected until after a considerable lapse of time.” “Even,” he
added, “in relation to forged bills of third persons received in
payment of a debt, there has been a qualification engrafted on
the general doctrine, that the notice and return must be within
a reasonable time ; and any neglect will absolve the payer from
respounsibility.” It was, therefore, held that, as the Bank of
Georgia could by ordinary circumspection have detected the
fraud, it must account to its depositor according to the entry
made in its books at the time of receiving the notes.

The same principle was recognized in Cooke v. United States,
91 U. S. 389, 396. One-of the questions there was as to the
effect, on the rights of the government, of the receipt by an
assistant treasurer of the United States in New York of certain
treasury notes, endorsed by the holders to the order of the Secre-
tary of the Treasury for redemption in accordance with an act
of Congress, and which notes, when examined at the Treasury
Department, were ascertained.to be forgeries, of which prompt
notice was given. This court, speaking by the Chief Justice,
said: “It is undoubtedly, also, true, as a general rule of cow-
mercial law, that where one accepts forged paper purporting
to be his own, and pays it to a holder for value, he cannot
recall the payment. The operative fact in this rule is the
acceptance, or more properly, perhaps, the adoption of the
paper as genuine by its apparent maker. . . . Ile must
repudiate as soon as he ought to have discovered the forgery,
otherwise he will be regarded as accepting the paper. Unnec-
essary delay under such circumstances is unreasonable; and
unreasonable delay is negligence, which throws the burden of
the loss upon him who is guilty of it, rather than upon one
who is not.” Again: “ When, therefore, a party is entitled to
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something more than a mere inspection of the paper before he
can be required to pass finally upon its character—as, for ex-
ample, an examination of accounts or records kept by him for
the purpose of verification—negligence sufficient to charge him
with a loss cannot be claimed until this examination ought to
have been completed. If, in the ordinary course of business,
this might have been done before payment, it ought to have
been, and payment without it will have the effect of an accept-
ance and adoption. . . . What is reasonable must in every
case depend upon circumstances; but, until a reasonable time
has in fact elapsed, the law will not impute negligence on
account of delay.”

This court, in the two cases last cited, refers, with approval,
to Qlowcester Bank v. Salem Bank, 17T Mass. 33, 42. In that
case it appeared that the Salem Bank exchanged with the
Gloucester Bank, for value, certain bank notes which purported
to be, and which both banks at the time believed to be, the
genuine notes of the Gloucester Bank, and which the latter
bank did not, until about fifty days after the exchange, dis-
cover to be forgeries. The question was whether the Salem
Bank was bound to account for the value of the notes so ascer-
tained to be counterfeit. Chief Justice Parker, speaking for
the whole court, observed that the parties being equally inno-
cent and ignorant, the loss should remain where the chance of
business had placed it, and that in all such cases the just and
sound principle of decision was, that, if the loss can be traced to
the fault or negligence of either party, it should be fixed upon
him.  He said: “ And the true rule is that the party receiving
such notes must examine them as soon as he has opportunity,
and return them immediately. If he does not, he is negligent ;
and negligence will defeat his right of action. This principle
will apply in all cases where forged notes have been received;
but certainly with more strength when the party receiving
them is the one purporting to be bound to pay. For he knows
better than any other, whether they are his notes or not; and
if he pays them, or receives them in payment, and continues
silent, after he has had sufficient opportunity to examine them,
he should be considered as having adopted them as his own.”
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These cases are referred to for the purpose of showing some
of the circumstances under which the courts, to promote the
ends of justice, have sustained the general principle that, where
a duty is cast upon a person, by the usages of business or other-
wise, to disclose the truth-——which he has the means, by ordi-
nary diligence, of ascertaining—and he neglects or omits to
discharge that duty, whereby another is misled in the very
transaction te which the duty relates, he will not be permitted,
to the injury of the one misled, to question the construction
rationally placed by the latter upon his conduct. This prin-
ciple commends itself to our judgment as both just and benefi-
cent ; for, as observed by the Supreme Court of Ohio in Ellis &
Morton v. Ohio Life Ins. & Trust Co.,4 Ohio St. 628, 667, while
in the forum of conscience there may be a wide difference be-
tween intentional injuries and those arising from negligence, yet
no man conducts himself “quite as absolutely in this world as
though he was the only man in it; and the very existence of
society depends upon compelling every one to pay a proper
regard to the rights and interests of others. The law, there-
fore, proceeding upon the soundest principles of morality and
public policy, has adapted a large number of its rules and rem-
edies to the enforcement of this duty. In almost every depart-
ment of active life rights are in this manner daily lost and
acquired, and we know of no reason for making the commercial
classes an exception.”

Recurring to the facts of this case, there was evidence tend-
ing to show—we do not say beyond controversy—that Cooper
failed to exercise that degree of care which, under all the cir-
cumstances, it was his duty to do; he knew of the custom of
the defendant to balance the pass-books of its depositors and
return their checks “ as vouchers” for payments ; yet he did not
examine his pass-book and vouchers to see whether there were
any errors in the account to his prejudice, and, therefore, he
could give no mnotice of any. Of course, if the defendant’s
officers, before paying the altered checks, could by proper care
and skill have detected the forgeries, then it cannot receive a
credit for the amount of those checks, even if the depositor
omitted all examination of his account. But if by such care
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and skill they could not have discovered the forgeries, then the
only person unconnected with the forgeries who had the means
of detecting them was Cooper himself. He admits that by
such an examination as that of March, 1881, he could easily
have discovered them on the balancings of October 7, 1880,
November 19, 1880, and January 18, 1881, If he had discov-
ered that altered checks were embraced in the account, and
failed to give due notice thereof to the bank, it could not be
doubted that he would have been estopped to dispute the gen-
uineness of the checks in the form in which they were paid;
upon the principle stated by Lord Campbell in Cairncross. v.
Lorimer, 3 Macq. 827, 830, that <“if a party having an interest
to prevent an act being done, has full notice of its having been
done, and acquiesces in it, so as to induce a reasonable belief
that he consents to it, and the position of others is altered by
their giving credit to his sincerity, he has no more right to
challenge the act to their prejudice than he would have had if
it had been done by his previous license.” This, however,
could not be, if, as claimed, the depositor was under no obliga-
tion whatever to the bank to examine the account rendered at
his instance, and notify it of errors therein in order that it
might correct them, and, if necessary, take steps for its protec-
tion by compelling restitution by the forger. But if the evi-
dence showed that the depositor intentionally remained silent,
after discovering the forgeries in question, would the law con-
clusively presume that he had acquiesced in the account as ren-
dered, and infer previous authority in the clerk to make the
checks, and yet forbid the application of the same principle
where the depositor was guilty of neglect of duty in failing to
do that, in reference to the account, which he admits would
have readily disclosed the same fraud? Tt seems to the court
that the simple statement of this proposition suggests a nega-
tive answer to it.

There was, also, evidence tending to prove—we do not say
conclusively—that the depositor gave, practically, no attention
to the account rendered by the bank, except to that one ren-
dered March 2, 1881 ; that very slight diligence would have

disclosed the fact that the vouchers, which he knew to be in
VOL. cxXvII—8
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the possession of his clerk, were not all that the account upon
its face showed had been returned ; and that he intrusted the
entire business to an inexperienced boy, in whose integrity he
seemed to place implicit confidence, and of whose conduct he
neglected to exercise that supervision which ordinary prudence
suggested as both necessary and proper. Upon one occasion,
as we have seen, he discovered an error in the footings of the
check-book, and failed to look farther, because of the assurance
of his clerk that he was seldom caught in a mistake. e was
in the habit of looking over his check-book and keeping track
of his balance in bank, and yet he did not observe that he was
improperly charged in the balancing of October 7, 1880, with
checks for $500 and $400; in that of November 19, 1880, with
checks for $405 and $600.25 ; and in that of January 18, 1881,
with checks for $1,000, $700.25, $1,500, $600, $1,000, $400,
and $2,000. Ie finally discovered, in March, 1881, that there
was something radically wrong in his account, and sent his
pass-book to the bank to be balanced, without intimating, so
far as the record shows, that he had then discovered any-
thing to excite suspicion or to call for explanation. The book
having been balanced and returned to him on March 2, 1851,
he then notified the bank that his clerk had absconded, and
forbade the payment of any more checks the bodies of which
were in Berlin’s handwriting. Whether the clerk had ab-
sconded and left the State prior to this sending of the pass-
book to the bank does not appear. But, when next heard of,
so far as the record shows, he was at Wilmington, Delaware, in
June, 1881, when and where he gave his deposition, de bene esse,
in behalf of his former principal. The numerous checks which
he confesses to have forged have been destroyed, and the bank
is thereby put at disadvantage upon any issue as to the fact of
forgery, or as to whether the checks may not have been so
carelessly executed at the time they were signed by the
depositor, as to have invited or given opportunity for these al-
terations by his confidential clerk. Van Duzen v. Howe, 21
N. Y. 531, 538; Redlich v. Doll, 54 N. Y. 234, 288; Young
v. Qrote, 4 Bing. 253 ; Greenficld Savings Bank v. Stowell, 123
Mass. 196, 202.  Still further, if the depositor was guilty of
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negligence in not discovering and giving notiee of the fraud of
his clerk, then the bank was thereby prejudiced, because it was
prevented from taking steps, by the arrest of the criminal, or
by an attachment of his property, or other form of proceeding,
to compel restitution. It is not necessary that it should be made
to appear, by evidence, that benefit would certainly have ac-
crued to the bank from an attempt to secure payment from
the criminal. 'Whether the depositor is to be held as having
ratified what his elerk did, or to have adopted the checks paid
by the bank and charged to him, cannot be made, in this action,
to depend upon a calculation whether the criminal had at the
time the forgeries were committed, or subsequently, property
sufficient to meet the demands of the bank. An inquiry as to
the damages in money actually sustained by the bank by reason
of the neglect of the depositor to give notice of the forgeries
might be proper if this were an action by it to recover damages
for a violation of his duty. DBut it is a suit by the depositor, in
effect to falsify a stated account, to the injury of the bank,
whose defence is that the depositor has, by his conduct, ratified
or adopted the payment of the altered checks, and thereby in-
duced it to forbear taking steps for its protection against the
person committing the forgeries. As the right to seek and
compel restoration and payment from the person committing
the forgeries was, in itself, a valuable one, it is sufficient if it
appears that the bank, by reason of the negligence of the de-
positor, was prevented from promptly, and, it may be, effect-
ively, exercising it. Continental Bank v. Bank of the Common-
wealth, above cited ; Voorkis v. Olmstead, 66 N. Y. 113, 118;
Knights v. Wiffen, 1. R. 5 Q. B. 660; Casco Bank v. Keene,
53 Maine 108 ; Fall River Bank v. Buffinton, 97 Mass. 498.
It seems to us that if the case had been submitted to the
jury, and they had found such negligence upon the part of the
depositor as precluded him from disputing the correctness of
the account rendered by the bank, the verdict could not have
been set aside as wholly unsupported by the evidence. In their
relations with depositors, banks are held, as they ought to
be, to rigid responsibility. But the principles governing those
relations ought not to be so extended as to invite or encourage
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such negligence by depositors in the examination of their bank
accounts, as is inconsistent with the relations of the parties or
with those established rules and usages, sanctioned by business
men of ordinary prudence and sagacity, which are or ought to
be known to depositors.

‘We must not be understood as holding that the examination
by the depositor of his account must be so close and thorough
as to exclude the possibility of any error whatever being over-
looked by him. Nor do we mean to hold that the depositor
is wanting in proper care, when he imposes upon some compe-
tent person the duty of making that examination and of giving
timely notice to the bank of objections to the account. If the
examination is made by such an agent or clerk in good faith
and with ordinary diligence, and due notice given of any error
in the account, the depositor discharges his duty to the bank.
But when, as in this case, the agent commits the forgeries which
misled the bank and injured the depositor, and, therefore, has
an interest in concealing the facts, the principal occupies no
better position than he would have done had no one been des-
ignated by him to make the required examination—without,
at least, showing that he exercised reasonable diligence in
supervising the conduct of the agent while the latter was dis-
charging the trust committed to him. In the absence of such
supervision, the mere designation of an agent to discharge a
duty resting primarily upon the principal, cannot be deemed the
equivalent of performance by the latter. While no rule can
be laid down that will cover every transaction between a bank
and its depositor, it is sufficient to say that the latter’s duty is
discharged when he exercises such diligence as is required by
the circumstances of the particular case, including the relations
of the parties, and the established or known usages of banking
business.

It was insisted in argument that the grounds upon which
the Circuit Court proceeded are sustained by the settled course
of decision in the highest court of New York, as manifested in
Weisser v. Denison, 10 N. Y. 68, 70 ; Welsh v. German-Ameri-
can Bank, 73 N. Y. 424; and Frank v. Chemical Bank, 8%
N.Y. 209, 213. We are also referred to Manufacturers Bank V.
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Barnes, 65 1. 69, and National Bank v. Tappan, 6 Kansas,
456, 467. There are, it must be conceded, some expressions in
the first two cases which, at first glance, seem to justify the
position of counsel. But it is to be observed, in reference to
the case of Weisser v. Denison, that it is said in the opinion of
the court that, as the bank had not taken any action, nor lost
any rights, in consequence of the silence of the depositor, the
only effect of such silence was to cast the burden upon him to
show fraud, error, or mistake in the account rendered by the
bank. TFrom Welsh v. Germnan-American Bank, it is clear
that the comparison by the depositor of his check-book with
his pass-book would not necessarily have disclosed the fraud
of his clerk; for the check when paid by the bank was, in re-
spect of date, amount, and name of payee, as the depositor in-
tended it to be, and the fraud was in the subsequent forgery
by the clerk of the payee’s name. As the depositor was not
presumed to know, and as it did not appear that he in fact
knew, the signature of the payee, it could not be said that he
was guilty of negligence in not discovering, upon receiving his
pass-book, the fact that his clerk, or some one else, had forged
the payee’s name in the endorsement.

The latest expression of the views of the Court of Appeals
of New York is in Frank v. Chemical National Bank. From
what is there said it is evident that that learned tribunal does
not give its sanetion to the broad proposition that a depositor
who obtains periodical statements of his account, with the
vouchers, is under no duty whatever to the bank to examine
them, and give notice, within a reasonable time, of errors dis-
covered therein. The court in that case, speaking by Judge
Andrews, who delivered the opinion in Welsh v. German-
American Bank, vefers to Weisser v. Denison. After obsery-
ing that it was unnecessary to restate the grounds of that
decision, and adverting to the argument that where a pass-book
was kept, which was balanced from time to time and returned
to the depositor, with the vouchers for the charges made by
the bank, including forged checks, the latter is under a duty to
the bank to examine the account and vouchers, with a view to
ascertain whether the account is correct, he proceeds: ““It does
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not seem to be unreasonable, in view of the course of business
and the custom of banks to surrender their vouchers on the
periodical writing up of the accounts of depositors, to exact
from the latter some attention to the account when it is made
up, or to hold that the negligent omission of all examination
may, when injury has resulted to the bank, which it would not
have suffered if such examination had been made and the bank
had received timely notice of objections, preclude the depositor
from afterwards questioning its correctness. But where forged
checks have been paid and charged in the account and returned
to the depositor, he is under no duty to the bank to so conduct
the examination that it will necessarily lead to the discovery
of the fraud. If he examines the vouchers personally, and is
himself deceived by the skilful character of the forgery, his
omission to discover it will not shift upon him the loss which,
in the first instance, is the loss of the bank. Banks are bound
to know the signatures of their customers, and they pay checks
purporting to be drawn by them at their peril. If the bank
pays forged checks it commits the first fault. It cannot visit
the consequences upon the innocent depositor who, after the
fact, is also deceived by the simulated paper. So,if the depos-
itor, in the ordinary course of business, commits the examina-
tion of the bank account and vouchers to clerks or agents, and
they fail to discover checks which are forged, the duty of the
depositor to the bank is discharged, although the principal, if
he had made the examination personally, would have detected
them. The alleged duty, at most, only requires the depositor
to use ordinary care; and if this is exercised, whether by him-
self or his agents, the bank cannot justly complain, although
the forgeries are not discovered until it is too late to retrieve
its position or make reclamation from the forger.”

In Manufacturers National Bank v. Barnes, the Supreme
Court of Tllinois, while expressing its approval of the decision
in Weisser v. Denison, shows that the bank was itself guilty of
negligence in paying checks drawn by the depositor’s clerk;
for it had in its possession, placed there by the depositor, written
evidence that the authority of the clerk to draw checks against
the depositor’s account was restricted to a designated period,




LEATHER MANUFACTURERS’ BANK ». MORGAN. 119

Opinion of the Court.

which had expired when the checks there in dispute were paid.
Nor does the case cited from the Supreme Court of Kansas
militate against the views we have expressed, although it refers
with approval to Weisser v. Denison. The question there was
as to the right of the bank to charge the depositor with the
amount of a certain forged acceptance. The court found that
the depositors were not guilty of neglect, and gave notice of
the forgery as soon as it was discovered.

An instructive case is that of Dana v. Bank of the Republic,
132 Mass. 156, 158, where the issue was between a bank and
its depositor in reference to a check, which the latter’s clerk
altered after it had been signed and before it was paid by the
bank. The court said that the plaintiffs, who were the deposi-
tors, owed to the bank “the duty of exercising due diligence
to give it information that the payment was unauthorized ;
and this included not only due diligence in giving notice after
knowledge of the forgery, but also due diligence in discovering
it. If the plaintiffs knew of the mistake, or if they had that
notice of it which consists in the knowledge of facts which, by
the exercise of due care and diligence, will disclose it, they
failed in their duty ; and adoption of the check and ratification
of the payment will be implied. They cannot now require the
defendant to correct a mistake to its injury from which it
might have protected itself but for the negligence of the plain-
tiffs. 'Whether the plaintiffs were required, in the exercise of
due diligence, to read the monthly statements or to examine
the checks, and how careful an examination they were bound
to make, and what inferences are to be drawn, depend upon
the nature and course of dealing between the parties, and the
particular circumstances under which the statements and checks
were delivered to them.” So in Hardy v. Chesapeake Bank,
51 Maryland, 562, 591, which was also a case where checks
forged by the confidential clerk of the depositor had been paid
by the bank, and, as shown by the pass-book, were charged to
his account, the court, upon an elaborate review of the
authorities, said, upon the general question, that “there is a
duty owing from the customer to the bank to act with that
ordinary diligence and care that prudent business men gen-
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erally bestow on such cases, in the examination and compari-
son of the debits and credits contained in this bank or pass-
book, in order to detect any errors or mistakes therein. More
than this, under ordinary circumstances, could not be required.”

‘What has been said applies mainly to the issue between the
parties in relation to the altered checks embraced in the
balancings of October and November 1880, and January 1881.
The case in reference to checks 8518 and 8550 presents a some-
what different aspect. Cooper, we infer from the evidence,
became aware, on March 2, 1881, when these checks were
returned with his pass-book, balanced as of that date, that they
were forgeries. DBut it is not clear from the evidence at what
time, or on what day, he gave the bank notice of that fact, or
generally of the fact that there had been alterations in his
checks. It may be that the account rendered on March 2,
1881, did not, by reason of any unnecessary delay, become an
account stated, as to items subsequent to the balancing of
January 18, 1881, and, consequently, there may be no ground
to charge the depositor with negligence in not giving due
notice to the bank of the alleged alterations of those two
checks. :

It remains only to consider the action of the court below in
reference to the second cause of action. Touching this branch
of the case the essential facts are: Cooper, on August 25, 1880,
in his capacity as “ Agent for Ashburner & Co.,” made his
check upon the Leather Manufacturers’ National Bank for
$280.97, payable to the order of “ W. B. Cooper, Jr., Agent.”
On the side of the check were the printed words “Wm. B.
Cooper, Agent.” Across its face was the word “Gold.”
Upon the back of the check, before it was endorsed, were the
following words, printed or stamped :

“For deposit in

Leather Manf’s Nat. Bank
to the credit of

Ag't for Ashburner & Co.”

Cooper endorsed the check in question by writing “W. B.
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Cooper, agent,” on the line immediately below the words
“Teather Manf’s Nat. Bank,” that is, on the line occupied by
the words “to the credit of,” and so as almost to obliterate
the latter words. Thus endorsed, the check was delivered by
Cooper to Berlin for the purpose, as the former states, of having
it deposited to his credit, as agent of Ashburner & Co. DBerlin
presented it at the bank and received the money on it, but
never accounted therefor to his principal. When Cooper first
discovered that his clerk collected the amount of that check
does not appear. IHe makes no statement on that subject.

The peremptory instruction to find against the bank upon this
cause of action was, perhaps, based mainly upon the assumption
that the endorsement imported a direction to place the amount
of the check to the credit of Cooper, as agent for Ashburner &
Co. DBut there is ground to contend that such was not the in-
tention of Cooper. Evidently he had, for use, a stamp by
which he could print the foregoing words upon checks which
he desired placed to his credit, as agent for Ashburner & Co.,
leaving a blank line for his own signature. The object of this
was to save time and writing. It might be asked why should
he, as agent for Ashburner & Co., draw a check payable to
his own order as such agent, and then direct the bank, by his
endorsement as agent, to place the money to the credit of him-
self, as agent for Ashburner & Co. ; with one hand taking the
money out of his account, as agent, and with the other putting
it back immediately into the same account? And it might be
argued that if he intended, by his endorsement, to direct the
money to be placed to the credit of himself, as agent of Ash-
burner and Co., he would have written his name in the blank
line underneath the words * to the credit of ;” but that, to pre-
vent any such disposition of the money, he obliterated the op-
erative words in the stamped lines on the back of the check by
.writing his name across the words “to the credit of,” thus mak-
Ing, what the bank claims was intended, an endorsement in
blank, entitling the bearer of the check to receive the money.
Or, if his purpose was to take out of his account, as agent, the
sum specified in his check, and at the same time show that the
money was not to be used by him for his personal benefit, but
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for his principals, what he did would naturally effect that ob-
ject. If the endorsement was made in such manner as fairly to
indicate that it was intended to be in blank, the loss should fall
on the depositor whose negligence caused the mistake. These
observations are not intended as an expression of opinion as to
the weight of evidence upon this branch of the case. They are
intended only to show that the case, as to the check for $280.97,
was not clearly for the plaintiffs, and ought to have been sub-
mitted to the jury.

It results from what has been said that the court erred in
peremptorily instructing the jury to find for the plaintiffs. Both
causes of action are peculiarly for a jury to determine, under
such instructions as may be consistent with the principles an-
nounced in this opinion. Whether the plaintiffs are estopped,
by the negligence of their representative, to dispute the cor-
rectness of the account as rendered by the bank from time to
time, is, in view of all the circumstances of this case, a mixed
question of law and fact. As there is, under the evidence, fair
ground for controversy as to whether the officers of the bank
exercised due caution before paying the altered checks, and
whether the depositor omitted, to the injury of the bank, to
do what ordinary care and prudence required of him, it was
not proper to withdraw the case from the jury. ZRailroad (.
v. Stout, 17 Wall. 657, 663, and Cooke v. United States ; Wiggins
v. Burkham ; Dana v. Bank of the Republic ; and Hardy v.
Chesapeake Bank, ubi supra.

The judgment is reversed, and the cause remanded for a new

trial, and for further proceedings in conformity with this
opinion.

Mgr. Justice Brarcurorp did not sit in this case or take any
part in its decision.
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CHICAGO & NORTHWESTERN RAILWAY COM-
PANY ». OILE.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF IOWA.

Submitted Janunary 25, 1886.—Decided March 1, 1886.

A citizen of one State who in good faith gives up his residence there, goes to
another State, and takes up a permanent residence therein, loses his former
citizenship and acquires citizenship in the new place of domicil.

On the facts in this case the court properly left it to the jury, and by proper
instructions, to decide whether the defendant in errorhad acquired a citizen-
ship in Illinois, and if so when that citizenship was acquired.

An affidavit made by an officer of a railway company on information and belief
as to the citizenship of the plaintiff, in a suit in a State court against the
company, and filed therein for the purpose of requiring security for costs,
is admissible against the company in an issue made in the Circuit Court of
the United States after removal of the cause there, on the motion of the
plaintiff to have it remanded.

The facts which make the case are stated in the opinion of
the court.

Mr. N. M. Hubbard and Mr. Charles A. Clark for plaintiff

in error.

Mr. George G. Wright and Mr. 8. S. Burdett for defendant

in error.

Mr. Crier Justice WarTe delivered the opinion of the court.

This is a writ of error brought under section 5 of the act of
March 3, 1875, 18 Stat. 470, ch. 137, to reverse an order of the
Circuit Court remanding a case which had been removed from
a State court.  The suit was brought in a State court of Iowa
on the 19th of November, 1883, by Ohle, the defendant in
error, described in the petition as a citizen of Illinois, against
the Chicago and Northwestern Railway Company, an Illinois
corporation, to recover damages for an injury sustained by him
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while a laborer on a construction train of the railway company
in Jowa. On the 21st of March, 1884, the company petitioned
for the removal of the suit to the Cirenit Court of the United
States, on the ground that Ohle was a citizen of Iowa and the
railway company a citizen of Illinois. The case was docketed
in the Circuit Court of the United States May 13, 1884, and
the next day, May 14, Ohle moved to remand, because both
he and the company were citizens of the same State. On the
22d of May he was given leave to file a plea in abatement or
to the jurisdiction, which he did August 29, 1384, alleging that
both he and the company were citizens of Illinois. Upon this
plea issue was joined, and a trial had with a jury, October 30,
1884. On the trial it appeared that, at the time of the injury,
Ohle was a minor, having his home with his parents, who were
citizens of Iowa, residing at Burlington, in that State. While
still a minor, he brought suit, by his next friend, in a State
court of Towa, against the company to recover damages for his
injury. This suit was removed by the company to the Circuit
Court of the United States. Before any trial was had, and
in April, 1883, Ohle went to Janesville, Wisconsin, to attend
school for the purpose of learning telegraphy. In October,
1883, he went from the school to Des Moines, Towa, to attend
a trial of his suit, and the trial resulted in a disagreement of
the jury. Ile then went to visit his parents in Burlington, and
stayed about a week. After the disagreement of the jury, he
discontinued his suit, and, about the 6th of November, went to
Chicago, Ilinois, where he remained until about the 27th of
November. While he was in Chicago at this time, the present
suit was begun, and the simple question presented on the trial
of the issue, made by the reply to the plea to the jurisdiction,
was, whether he had actually, and in good faith, given up his
citizenship in Towa and acquired a new eitizenship in Illinois
before this suit was brought. Ile was the only witness sworn.
He testified in substance, that when he went to Chicago he in-
tended to make that his home. It is true, in a subsequent part
of his testimony, he said this was done so as to prevent the
railroad company from removing any other suit he might bring
in Towa to the courts of the United States; but, according to
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his testimony, he then, being of full age, did leave Iowa with
the bona fide intention of abandoning his citizenship in that
State and gaining another in Illinois. e has never gone back
to Iowa to reside. Ile was of age, and had the right to aban-
don one residence and take up another. Ile took a room in
Chicago, and remained there three weeks. DBefore this was
done, the manager of the school in Janesville, where he was
being taught, had engaged employment for him in Chicago,
which he was to enter upon as soon as he had finished his edu-
cation. After his suit was brought he went from Chicago to
the school in Janesville, with the intention, as he says, of re-
turning when he had got through with his education. He did
go back on the 13th of March, 1884, took up the work for
which he had been engaged, and remained there all the time
doing that work until he was sworn at the trial of the issue on
the plea to the jurisdiction in this case. He was examined
fully by counsel for both parties. Some things which he tes-
tified to had a tendency to prove that he did not, in good
faith, go to Chicago with the intention, at that time, of aban-
doning his citizenship in Iowa and acquiring another in Illi-
nois.

In the course of the trial, also, Ohle offered in evidence an
affidavit, filed in the case on behalf of the company, for the
purpose of requiring him to give security for costs because he
was a non resident of Iowa. That affidavit was as follows:

“I, . G. Burt, being first duly sworn, on oath say: That I
am the superintendent of the Towa Division of the Chicago &
Northwestern Railway Company, which includes the main line
from Clinton, Towa, to Council Bluffs, Iowa, together with sev-
eral branches; that I am acquainted with the facts in regard
to the injury of Gus. B. Ohle, for which the above suit is
brought, and that the defendant has a good defence to the
entire claim made by the plaintiff in said cause, and that the
p?aintiﬁ is a non-resident of the State of Iowa, as he claims in
his petition in this case, and as I believe.”

To the introduction of this affidavit the railway company

Oblj;ected. This objection was overruled, and an exception
taken,
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When the evidence was closed the railway company asked
the court to charge the jury as follows:

“2. In order to acquire a domicile and citizenship in Illinois
the defendant must have gone there in November, 1883, with
the intention of remaining there permanently then; it was not
enough if his intention was to go on to Janesville and finish his
education there and then return to Illinois to remain perma-
nently. If such was not his intention his citizenship in Illinois
would only date from the time he in fact went there to stay
permanently, which, according to his own testimony, was
March 13th, 1884,

“3. It is shown by the uncontroverted testimony of the
plaintiff that he was a citizen of Iowa before he went to Janes-
ville for the temporary purpose of acquiring an education in
telegraphy; that in November, 1883, when it is claimed he
changed- his citizenship, he went to Chicago, in the State of
Illinois, on his way to Janesville to complete his studies; that
he remained in Chicago only temporarily at that time, and did
not go to Illinois permanently until March 13th, 1884. Under
these circumstances the jury are instructed as a matter of law
that plaintiff did not become a citizen of Illinois until the date
last named, namely, March 13th, 1884.”

These requests were refused, but the court did charge, among
other things, in these words:

“12, Now the point that you are to decide, gentlemen, is this:
Did the plaintiff, Gus. B. Ohle, at any time leave the State of
Towa for the purpose of taking up, actually and in good faith,
his residence and citizenship in Illinois? Now, I use the word
residence, meaning this: It would not be sufficient merely to
show that he went and resided in the sense of living in Illinois.
Residence is evidence of the citizenship. You are ultimately
to find whether he became a citizen of Illinois. In deciding
that question you have a right to consider what he did in the
matter of residence; that is, where he actually lived; the place
he occupied, what we ordinarily mean by the term living.
Now, it is claimed on the part of Ohle that he went to Chi
cago in November, 1883 ; that it was his intent to remove 10
the State of Illinois, and with the purpose of completing his
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education by going through this school at Janesville, and then
pursuing his vocation in life in the State of Illinois. Now, if
he did in good faith leave the State of Towa, give up the cit-
izenship here, going to Chicago, Illinois, with the idea of taking
up his citizenship there, did actually do that in good faith,
although he may at that time have had it in his mind, and he
did actually go to Janesville to complete his education, that
would not defeat his acquiring his citizenship in the State of
Tllinois at the time he actually went there in November, pro-
vided you find, remember, gentlemen, that he had the intent at
that time, bona fide, actual intent, of settling in Illinois. Now,
you are to determine this under the evidence that has been sub-
mitted to you; you are to determine whether, at that time, he
then had the honest intent of changing his residence. If he did,
and he went over there with that purpose, with that intent,
and remained in Chicago for whatever time the evidence shows,
some two or three weeks, it is for you to determine the ques-
tion as to that. If that was his object and intent it would jus-
tify you in finding that he had acquired a citizenship there.
The fact that he then went to Janesville to complete his edu-
cation would no more defeat his citizenship in Illinois than it
would defeat his citizenship in Iowa if he had still retained that
citizenship.

“It then remains for you to determine the object and intent
that he then had.

“13. Now, it is contended on the part of the defendant that
he did not acquire citizenship in Chicago until he went there
in March, 1884, after he had completed his schooling in Janes-
ville.  Now, if he did not, if that was the first time that he
actually went to Chicago with the intent to remain there and
take up his citizenship and his residence there, why then you
would have to find that that was the time that he lost his citi-
zenship in Towa and acquired it in Illinois. Therefore, as I say,
the question is what was his intent. By way of illustration, if
Wh.en he went to the city of Chicago in November, 1883, his
Oplect and purpose were simply to go through Chicago to Janes-
ville to complete his education, with the intention some time
In the future, after he had completed his education, of going
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‘ back to Illinois, then he would not acquire his citizenship until
he actually went there; but if, when he went in 1883, he went

! with the intention of actually changing his residence and ac-

! quiring a citizenship in Chicago, Illinois, then, if you find that
to be the fact, you are justified in finding that at the time he
changed his citizenship within the meaning of the questions
involved in this case.”

The company in due time excepted to the last paragraph in
the charge beginning with the words “ By way of illustration”
and continuing until the end, and to the refusals to charge as
requested.

The jury found that Ohle was a citizen of Illinois when the
| suit was begun, and the court thereupon remanded the cause.
‘ This writ of error was brought to reverse an order to that
effect, and the errors assigned are:

1. That the court erred in refusing to charge as requested:

2. That it erred in that part of the charge as given which
was excepted to; and

8. That it erred in admitting the affidavit objected to in
evidence.

The charge as given covered the requests that were made.
It stated clearly to the jury what was necessary in order to
make a change of citizenship, and we are unable to find any-
thing wrong in the rules which were laid down. The jury
were told as distinctly as it could be expressed in words that
Oble did not gain a citizenship in Illinois when he went there
on the 6th of November, unless he did in good faith leave lowa,
and giving up his residence there go to Illinois, and actually
and in good faith take up his permanent residence in that State
at that time. Clearly this covers the whole case, and as the
jury found that he had gained his citizenship in Illinois when
the suit was begun, the error, if any, was with the jury in its
verdict on the evidence and not with the court in its charge on
the law. There is nothing in the requests to charge that is no
in the charge as given, except those parts of the requests which
imply a state of facts different from what the jury must have
found. There was certainly some evidence that when Oble
went to Chicago on the 6th of November he intended to take
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up his home there at that time and actually did so. Such being
the case, it was not error to refuse to charge the jury that this
was not the fact. It is not for us to decide that the jury
brought in a wrong verdict under a correct charge if the record
shows, as it does, that there was some evidence to support the
finding which was made.

We see no error in the admission of the affidavit in evidence.
The affidavit having been filed in the cause by the company as
a ground for obtaining an order of the court in its favor, was
competent evidence against it on the trial of another issue ; and
the fact that it was sworn on information and belief affected
only its weight and not its competency. Pope v. Allis, 115
U. S. 363.

After the verdict the court had nothing to do but to remand
the suit ; its order to that effect is consequently

Affirmed.

TENNESSEE ». WHITWORTH.

ERROR TO THE CIRCUIT COURT OF THE TUNITED STATES FOR THE
MIDDLE DISTRICT OF TENNESSEE.

Argued January 22, 1886.—Decided March 1, 1886.

A State statute incorporating a railroad company, which provides that the capi-
tal stock of the company shall be forever exempt from taxation and that
the road with all its fixtures and appurtenances shall be exempt from taxa-
tion for the period of twenty years and no longer, exempts the road its
fixtures and appurtenances from taxation only for the term named in the
act; but forever exempts shares in the capital stock of the company, in the
hands of the various holders, from taxation in the State.

When two railroad corporations, whose shares are by a State statute exempt
from taxation in the State, consolidate themselves into a new company un-
der a State law which makes no provision to the contrary, and issuc shares
in the new company in exchange for shares in the old company, the right
of exemption from taxation in the State passes into the new shares, and into
each of them,

This was a suit in mandamus brought by the State of Ten-
Dessee, in the Circuit Court of Davidson County, against
VOL. CXVII—9
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George K. Whitworth, the trustee and tax collector of that
county, to require him to assess for taxation the shares of
stock in the Nashville, Chattanooga and St. Louis Railroad
Company. After the suit had been begun in the State court
it was removed by Whitworth to the Circuit Court of the
United States for the Middle District of Tennessee, under the
act of March 3, 1875, ch. 137, 18 Stat. 470, on the ground that
the suit was one arising under the Constitution of the United
States.

The case was as follows: The Nashville and Chattanooga
Railroad Comwpany, now, by consolidation with the Nash-
ville and Northwestern Railroad Company and a change of
name, the Nashville Chattanooga and St. Louis Railroad Com-
pany, was incorporated by the Legislature of Tennessee, De-
cember 11, 1845, to build and operate a railroad. Section 33
of its charter was in these words:

“Src. 38. The capital stock of said company shall be forever
exempt from taxation, and the road with all its fixtures and
appurtenances, including workshops, warehouses, and vehicles
of transportation, shall be exempt {from taxation for the period
of twenty years from the completion of the road, and no
longer.”

The act incorporating the Nashville and Northwestern
Railroad Company contained a provision identical with this.

The question was whether this provision had the effect of a
contract by the State for the exemption from taxation in Ten-
nessee of the shares of the capital stock of the corporation.
The capital stock was by the charter divided into shares of
§25 each, to be subscribed for on books opened for that pur-
pose. It was also provided that, as soon as the requisite num-
ber of shares had been subscribed, ¢ the Nashville and Chatta-
nooga Railroad Company shall be regarded as formed,” and
“the said subscribers to the stock shall form a body politic and
corporate in deed and in law by the name and for the purpose”
specified. Fifty cents on each share was to be paid in money
at the time of subscribing.

Sections Nine, Twelve, Fifteen, Sixteen, and Seventeen wer®
as follows:
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“SQgc. 9. As soon as the number of forty thousand shares
shall have been subscribed, it shall be the duty of the commis-
sioners appointed to declare the same, to appoint a time for the
stockholders to meet in Nashville, and give notice thereof by
publication in some of the newspapers of Nashville, at which
time and place the said stockholders, in person or by proxy,
shall proceed to elect the directors of the company, and to
enact all such regulations, rules, and by-laws as may be neces-
sary for the government of the corporation and the transaction
of its business. The persons elected directors at this meeting
shall serve for such period, not exceeding one year, as the
stockholders may direct ; and at this meeting the stockholders
shall fix on the day and place or places where the subsequent
elections of directors shall be held; and such elections shall
thenceforth be annually made. But if the day of annual elec-
tion should pass without any election of directors, the corpora-
tion shall not be thereby dissolved, but it shall be lawful on
any other day to hold and make such election in such manner
as may be preseribed by a by-law of the corporation.”

“Src. 12. The board of directors shall not exceed, in their
contracts, the amount of the capital of the corporation, and of
the fands which the company may have borrowed and placed
at the disposal of the board; and in case they should do so,
the president and directors who may be present at the meeting
at which such contract or contracts so exceeding the amount
aforesaid shall be made, shall be jointly and severally liable for
the excesses, both to the contractor or contractors and the
corporation: Provided, that any one may discharge himself
from such liability by voting against such contract or con-
tracts, and causing such vote to be recorded on the minutes of
the board, and giving notice thereof to the next general meet-
Ing of the stockholders.”

“Sre. 13. The board of directors may call for the payment
of twenty-four and a half dollars on each share of stock in
Sums not exceeding two dollars in every thirty days: Pro-
vided, that twenty days’ notice be given of such call in at least
one public newspaper of the State in which any of the stock-
holders may reside; and a failure to pay, or secure to be paid,
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according to the rules of the company, any of the instalments
so-called, as aforesaid, shall induce a forfeiture of the share or
shares on which default shall be so made, and all payments
thereon, and the same shall vest in and belong to the company,
and may be restored to the owner or owners by the board of
directors, if they deem proper, on the payment of all arrears on
such shares, and legal interest thereon; or the directors may
waive the forfeiture after thirty days’ default, and sue the
stockholders for the instalments due, at their discretion.
“Skc. 16. The stock of said company may be transferred in
such manner and form as may be directed by the by-laws of
the said corporation.
“Sec. 17. The said company may at any time increase its
capital to a sum sufficient to complete the said road, and stock
it with everything necessary to give it full operation and effect,
either by opening books for new stock, or by selling such new
stock, or by borrowing money on the credit of the company,
| and on the mortgage of its charter and works; and the man-
ner in which the same shall be done in either case shall be pre-
. scribed by the stockholders at a general meeting; and any
State, or any citizen, corporation or company of this or any
other State or country, may subscribe for and hold stock in
said company, with all the rights and subject to all the liabili-
ties of any other stockholder.”
On the 21st of January, 1848, but before the corporation was
organized by the election of directors, the charter was amended
as follows:
| “Sgc. 8. Be it enacted, That the charter of the company be
' further so amended that the said company be required to esti

mate and pay semi-annually to the several holders thereof 2
sum equal to six per cent. per annum on the capital stock of
said company actually paid in, to be charged to the cost
of construction: Provided, a majority of the stockholders at
their first regular meeting agree thereto.” i

The Circuit Court was of opinion that the shares of stock
were by the charter exempt from taxation, and gave judgment
accordingly. To reverse that judgment this writ of error Was
brought.
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Mr. Swmuel Watson, Mr. J. B. Heiskell and Mr. James M.
Ilead for plaintiff in error.

1. The capital stock of a corporation is a distinct thing from
the shares of stock, and owned by different persons. The ex-
emption of one does not necessarily exempt the other from
taxation. Farrington v. Tennessee, 95 U. S. 679; City of
Memphis v. Ensley, 6 Baxter, 553 ; Nashville Gaslight Co. v.
Nashville, 8 Lea, 406 ; Van Allen v. Assessors, 3 Wall. 578;
People v. Commissioners, 4 Wall. 458 ; Memphis v. Farring-
fon, 8 Baxter, 539.

II. It was not the intention of the legislature, in granting
this charter, that the exemption of the capital stock should
embrace the shares of stock.

1. Circumstances surrounding the legislature, at the time the
charter was granted, show that it had a clear appreciation of
the distinction between capital stock and shares of stock : as (@)
Act of 1836 taxing stocks—passed nine years before the act
incorporating the Nashville & Chattanooga Railroad Com-
pany. (b) Union Bank v. The State, 9 Yerger, 490, decided in
1836, declaring distinction between capital stock and shares of
stock for taxation purposes. (c) Act of 1844 taxing all stock
of individual resident stockholders in all the incorporated com-
panies in the State.

2. The contract of exemption was made with the railroad
company, and not with the stockholders. The word *com-
pany” is used in the charter.

3. The words “ capital stock ™ are not used in the charter as
Synonomous with “shares” of stock.

4. Nor is there any substantial distinction between  capital
S'EOC.k” and “capital” as used in the charter. Railroad Co. v.
(’(“_WS, MU 8. 6975 Memphis & Charleston Railroad Co. v.
fameg, 3 Tenn. Ch. 604, 611 ; Chattanvoga v. Railroad Co., T

ea, 561.

5. Although the shares of stock and the property of the com-
pany.be taxed, it yet has a valuable privilege left in the ex-
emption of the capital stock. Lowisville & Nashville Railroad
Co. V. State, 8 Heiskell, 663, 795 ; State Railroad Tax Cases,
92 U. 8. 6083; Farrington v. Tennessee, 95 U. S. 679. The
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legislature may tax capital stock, as such, separately. Such
a tax would be, not a property tax, but in the nature of a
privilege tax.  Delaware Railroad Tax Cases,18 Wall. 206,
Bank of Comnerce v. New York City, 2 Black, 620, 623;
People v. Home Insurance Co., 92 N. Y. 328.

6. No reliance can be placed by defendant upon contem-
poraneous construction, because the stock has never heen
taxed. Mere nonuser of the taxing power by the State does
not destroy the power, or formany reason for not exercising it.
Chicago, Burlington & Quinecy LRailroad Co. v. lowa, 94+ U.S,
155.

III. The State has the power to tax the stock of nonresident
stockholders.

1. Act of February 4, 1848, taxing stock owned by non-
resident stockholders ; passed before any subscriptions had
been made by nonresidents. (a) Changed by implication.
Code, section 541; subsections 7, 9, 10.  (4) Changed back to
taxation of stock of nonresidents, Acts of March 7, 1869,
March 25, 1873, and now the law of the State.

2. Legislature may fix the situs of personal property. Green
v. Van Buskirk, 5 Wall. 307, and 7 Wall. 139.

3. Whatever property the State can, through its courts, seize
and validly deprive the owner of his title thereto, such prop-
erty it can subject to taxation.  (ooper v. Reynolds, 10 Wall.
308; Miller v. United States, 11 Wall. 268.

4. Not only has the legislature the power to change or
destroy the legal fiction that movables follow the person,
but for purposes of taxation this fiction does not exist.
Hoyt v. Commissioners, 23 N. Y. 224; People v. Smith, 88
N. Y. 576; People v. Gardner, 51 Barb. 352; Cailin v.
ITll, 21 V. 1525 People v. Home Insurance Co., 29 Cal. 533;
Maltby ~v. Reading & Columbia Railroad Co., 52 Penn. St
140 ; State Tax on Foreign-held Bonds, 15 Wall. 300; Rail-
road Co. v. Jackson, 7 Wall. 262; Murray v. Charleston, 96
U. 8. 432; Railroad Co. v. Collector, 100 U. S. 595.

5. Stock in a corporation has an actual sizus, the place where
the corporation is located. Ohio & Mississippi Railroad C0.Y.
Wheeler, 1 Black, 286 ; Muller v. Dows, 94 U. S. 444; Mayor,




TENNESSEE ». WHITWORTH.
Opinion of the Court.

ete., of Nashville v. Thomas, 5 Coldwell, 600, 604; Bedford v.
Mayor, ete., of Nashville, T Heiskell, 409, 412; National Bank
v. Commonwealth, 9 Wall. 353; Zappan v. Merchants Bank,
19 Wall. 460; Fawon v. McCosh, 12 Towa, 527.

Mr. Edward II. East for defendant in error.

Mg. Curer Justice Warre delivered the opinion of the court.
After stating the facts as above reported, he continued :

It is apparent from the charter that the subscribers of shares
and those claiming under them were to be the holders of the
stock of the corporation, and that the money paid into the
treasury upon subscriptions was to be used by the corporation
in building and equipping its railroad. - In this way the capital
of the corporation was to be converted into the railroad and
its appurtenances. A tax upon the railroad, therefore, after its
completion, is necessarily a tax upon the capital, because,
practically, the capital and that into which it has been con-
verted are the same. The railroad of the corporation may be
worth more than its capital, but all its capital is in its railroad.
Such being the case, the taxation of both railroad and capital
would be, so far as the corporation is concerned, double taxa-
tion.

In Railroad Companies v. Gaines, 97 U. S. 697, it was held
that a provision in the charter of the Memphis & Charleston
Railroad Company, precisely like that now under considera-
tion, did not exempt the railroad of that corporation and its
appurtenances from taxation after twenty years from the time
of its completion, even though the capital stock of the corpora-
tion had all been invested in the railroad, because, taking the
whole section together, it was apparent such was not the inten-
tion of the legislature. The property was taxable, but the
capital stock was exempt.

It is no doubt true that the legislature may make a dif-
ference, for the purposes of taxation, between the capital stock
of a corporation in the hands of the corporation itself, and the
shares of the same capital stock in the hands of the individual
stockholders. That has often been done, and the cases are
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numerous where the exemption of shares from taxation has
been claimed because of a charter exemption of the capital stock.
Notably this was the case with the national banks. The capital
stock of such banks invested in United States securities is not
taxable by the States, but shares of the stock in the hands of
the individual stockholders may be taxed without deduction on
account of such an investment. This has been held from the be-
ginning. Van Allen v. The Assessors, 3 Wall. 573 ; Bradley
V. The People, 4 Wall. 459, 462; The People v. The Commis-
stoners, 4 Wall.- 244 ; Lionberger v. Rouse, 9 Wall. 468. The
capital stock in the hands of the bank is exempt because in-
vested in securities which are not to be taxed, Rev. Stat. § 3701,
but the shares in the hands of the stockholders are, by the
very terms of the banking act, put, for the purposes of State
taxation, on the same footing as other moneyed capital. Rev.
Stat. § 5219. This, it was said, showed the intention of Con-
gress to exempt the bank for what was invested in government
securities, but to charge the stockholder. In ZFarrington v.
Tennessee, 95 U. S. 679, the charter of the Union and Planters’
Bank provided that “said company shall pay to the State an
annual tax of one-half of one per cent. on each share of the
capital stock subscribed, which shall be in lieu of all other
taxes,” and the question was, whether this exempted the shares
in the hands of the stockholders from any further taxation by
the State. The court, three Justices dissenting, held that it
did, because, as the charter tax was laid on each share sub-
scribed, the further exemption must necessarily have been of
the shares in the hands of the holders, although the tax as im-
posed was payable by the corporation. In all cases of this
kind the question is as to the intent of the legislature, the pre-
sumption always being against any surrender of the taxing
power.

In corporations four elements of taxable value are some-
times found : 1, franchises; 2, capital stock in the hands of the
corporation ; 3, corporate property ; and, 4, shares of the capi-
tal stock in the hands of the individual stockholders. Each of
these is, under some circumstances, an appropriate subject of
taxation ; and it is no doubt within the power of a State, when
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not restrained by constitutional limitations, to assess taxes
upon them in a way to subject the corporation or the stock-
holders to double taxation. Double taxation is, however,
never to be presumed. Justice requires that the burdens of
government shall as far as is practicable be laid equally on all,
and, if property is taxed once in one way, it would ordinarily
be wrong to tax it again in another way, when the burden of
both taxes falls on the same person. Sometimes tax laws
have that effect; but if they do, it is because the legislature has
unmistakably so enacted. All presumptions are against such
an imposition.

This brings us to an examination of the present charter to
see what the legislature has expressed its intention of doing.
“The capital stock of said company ” is exempt from taxation.
That has been expressly enacted, and the owner or owners of the
stock are necessarily relieved from all taxation on this account.
The important question is, therefore, who are the owners of
the capital stock of this corporation within the meaning of the
term “ capital stock” as used in this charter, because, in con-
struing statutes which are binding on States as contracts, the
words employed are, if possible, to be given the same meaning
they had in the minds of the parties to the contract when the
statute was enacted. In this respect there is no difference
between a contract of a State and a contract of a natural per-
son. If the words employed are capable of more than one
meaning, that meaning is to be given them which, taking the
whole statute together, it is apparent the parties intended they
should have.
~ Returning to the charter, we find that the « capital stock
18 (llivided into shares. These shares are to be subscribed and
Paid for, and the money raised in this way constitutes the
f‘capital” of the corporation spoken of in section 12, where it
8 said, “the board of directors shall not exceed in their con-
tracts ’Fhe amount of the capital of the corporation,” &e., and
in sec‘Flon 17, where it is provided “that said company may at
any time increase its capital to a sum sufficient to complete
the said road.” This capital is to be used by the corporation
to build and equip its road, and if more capital is needed for
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that purpose it may be raised “by opening books for new
stock, or by selling such new stock.” The manner of doing
this may “be prescribed by the stockholders at a general
meeting ; and any State, or any citizen, corporation or com-
pany, . . . may subscribe for and hold stock in the said
company, with all the rights and subject to all the liabilities of
any other stockholder.” Sec. 17. Payments of subscriptions
are to be made on each share of stock, and if default is made
in a payment when demanded “the share or shares on which
default shall be so made and all payments thereon” are for-
feited, “and the same shall vest in and belong to the com-
pany,” but the board of directors may, if they deem proper,
restore them to the “owner or owners,” “on payment of all
arrears on such shares and the legal interest thereon.” Sec.
15. So, too, “The Stock of said company may be transferred
in such manner and form as may be directed by the by-laws of
the corporation,” sec. 16; and, under the amending act of
1848, interest was to be paid semi-annually at the rate of six
per cent. per annum ‘“to the several holders thereof

on the capital stock of said company actually paid.”

From this it is clear to us that while the money paid in by
the subscribers of the shares of the capital stock of the corpora-
tion constituted the capital of the corporation which was to be
used in building and equipping the railroad, the stock created
by such subscription and payment was to belong to and
remain as the property of the several holders of the shares so
subscribed and paid for. As was shown in Railroad Com-
panies v. Gaines, above cited, the words “ capital stock of said
company,” and the words “the road with all its fixtures and
appurtenances,” were used in the charter to describe different
things. The “capital,” which upon the payment by the sub-
scribers belonged to the corporation, has been converted into
the railroad and its appurtenances, and it had no separate ex-
istence as a taxable thing after the road was built and equlpped
But the “capital stock” divided into shares, subscribed and
paid for by the persons to whom the shares were originally
1ssued, still has, and was by the charter intended to have, an
existence separate and distinet from the property into which
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the money paid for it has been converted. It can now be
bought, sold, and transferred. Its holders and owners are the
owners of the corporation. They may meet and elect direc-
tors, who are to manage its affairs. The profits of the corpora-
tion are to be divided among them in proportion “to the stock
each may hold,” sec. 30, and upon the dissolution of the cor-
poration they will be entitled to receive in like proportion the
proceeds of what remains of the corporate property after all
the corporation debts and liabilities are paid or satisfied. In
effect the contributions of subscribers of the shares were
stocked as the capital of the corporation. The aggregate of

DO D
the subscriptions made the aggregate of the stock. Each sub-

(=]

scriber owned that part of tﬁe :tock which his shares repre-
sented, and the aggregate of the shares represented the ag-
gregate of the stock. It was evidently called the “capital
stock of the company,” because it was the stock which,
when subscribed and paid for, furnished the corporation
with the capital to build its road. As capital it belonged
to the corporation, but as stock it belonged to the several
holders of the shares into which it was divided. The charter
exempted the stock from taxation clearly because the property
which represented the stock had been put in its place as a taxa-
ble thing. The exemption is of the thing called the “capital
stock” divided into shares. As the whole thing is exempt, so
must necessarily be its several parts or shares.

It follows that the judgment of the Circuit Court was right,

and it is consequently
A ffirmed.

TENNESSEE ». WHITWORTH.

ERROR TO THE COIRCUIT COURT OF THE UNITED STATES FOR THE
MIDDLE DISTRICT OF TENNESSEE.

Argued January 22, 1886.—Decided March 1, 1886.

The right to have shares in its capital stock exempt from taxation within the
_State is conferred upon a railroad corporation by State statutes granting to
1t ““all the rights, powers and privileges” or granting it <“all the powers
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and privileges,” conferred upon another corporation named, if the latter
corporation possesses by law such right of exemption : and there is nothing
in the provision of Art. XI. Sec. 7 of the Tennessee Constitution of 1834 to
change this general rule when applied to a statute of that State.

A State statute enacted that a railroad company should ¢ for its government
be entitled to all the powers and privileges, and be subject to all the re-
strictions and liabilities imposed ” upon another railroad company : Held,
That the words ¢ for its government” implied for its regulation and con-
trol.

When two railroad corporations whose shares are by a State statute exempt
from taxation within the State, and a third company created under the laws
of another State and whose road is in the latter State, consolidate into a
new company, and issue shares in the new company in exchange for shares
in the old company, the right of exemption from taxation in the first State
passes into the new shares and into each of them, unless a law of the firs
State makes provision to the contrary.

This, like the case between the same parties just decided, ante
129, was a suit in mandamus brought by the State of Tennessee
to require the trustee and tax collector of Davidson County to
assess for taxation the shares of the capital stock of the railroad

company, and the only question not already disposed of was,
whether the Nashville and Decatur Railroad Company had
the same charter contract for the exemption of its capital stock
from taxation as the Nashville and Chattanooga Railroad Com-
pany. The facts were these:

The Tennessee and Alabama Railroad Company was incor-
porated by the legislature of Tennessee on the 23d of January,
1852, to build a railroad from Nashville, by the way of Frank-
lin, to the line between Tennessee and Alabama in the direction
of Florence, Alabama. This company was granted by its char-
ter “all the rights, powers and privileges,” and subjected “to
all the liabilities and restrictions conferred and imposed upon
the charter of the Nashville and Chattanooga Railroad Com-
pany.”

The Central Southern Railroad Company was incorporated
by the legislature of Tennessee on the 30th of November, 1853,
to build a railroad from a point of intersection with the Ten-
nessee and Alabama Railroad at Columbia, by way of Pulaski,
to the Alabama State line, in the direction of Athens and De-
catur, Alabama, to connect with any railroad that might be
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constructed from Decatur to the State line in the direction of
Pulaski. This company also was given ‘“all the powers and
privileges,” and subjected to “all the restrictions and liabilities
prescribed in the charter of the Nashville and Chattanooga
Railroad Company.”

The Tennessee and Alabama Central Railroad Company was
incorporated by the legislature of Alabama on the 19th of De-
cember, 1853, to build a railroad from Montevideo, Alabama,
in a northeasterly direction, through Decatur, to some point on
the boundary between Alabama and Tennessee, to connect with
arailroad leading through Pulaski to Columbia, Tennessee. This
company was by its charter authorized to unite and consoli-
date into one road all or such part of the said road with any
railroad that may connect with the said Tennessee and Ala-
bama Central Railroad at the Tennessee line.”

Each of these corporations completed its railroad in accord-
ance with the requirements of its charter, and on the 19th of
April, 1866, the legislature of Tennessee passed another act,
Acts of Tenn. 1865-6, pp. 217, 220, §§ 5, 6, 9, and 10 of which
are as follows :

“Szo. 5. Be it further enacted, That for the purpose of unit-
ing and consolidating the Tennessee and Alabama Railroad
Company and the Central Southern Railroad Company into
one, the directors of said companies be, and they are hereby,
authorized to agree upon the terms thereof, and to adopt all
necessary and proper measures, agreements, and obligations
toeffect thesame: Provided, said terms of consolidation, when
perfected by the directors of said companies, shall be submitted
to a vote of the stockholders of said companies, and if assented
to by a majority of the stockholders, the same shall be
binding upon said companies, and that thereafter, and upon
official report thereof to the president of the respective com-
panies and the comptroller of the State, said consolidated
and united companies shall be known and styled the “ Nash-
ville and Decatur Railroad Company,” by which name it shall
sue and be sued, and be entitled to all the rights and privileges,

and be subject to all the liabilities and restrictions of a body
corporate,.
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“Seo. 6. Be it further enacted, That the said Nashville and
Decatur Railroad shall, for its government, be entitled to all
the rights and privileges, and subject to all the restrictions and
liabilities conferred and imposed upon the Nashville and Chat-
tanooga Railroad Company: Provided, that no State aid is
intended to be extended to said Nashville and Decatur Rail-
road : And provided further, that no new liability to the State
of Tennessee is intended to be imposed hereby upon said Tennes-
see and Alabama Railroad Company and the Central Southern
Railroad Company.”

“Suc. 9. Be it further enacted, That the Tennessee and
Alabama Railroad and the Central Southern Railroad, thus
consolidated, may, through their directors thus elected, be con-
solidated Wlth the Alabama and Tennessee Central Rzulroad
upon such terms as may be agreed upon between them, and
approved by the stockholders of said roads, to be hereafter
known as the Nashville and Decatur Railroad, such terms not
to be in conflict in anywise with those herein contained, but
may be supplementary or in addition thereto: ’rovided, the
consolidation herein provided for be approved by act of the
legislature of the State of Alabama, heretofore or hereafter
passed, and said railroad, thus consolidated, may, by their stock-
holders, regularly convened, upon thirty days’ notice in the
newspapers of Nashville and Iuntsville, elect directors to serve
them for the term of twelve months, and until their successors
shall be elected.

“Skc. 10. Be it further enacted, That the capital stock of
said united companies shall be the aggregate amount of their
respective charters, with the addition thereto of dollars;
and that this act shall take effect from and after its passage.”

Under the authority of this act, and of section 22 of the act to
incorporate the Tennessee and Alabama Central Company, the
three companies were “united and consolidated under the
style of the Nashville and Decatur Railroad,” upon the terms
indicated in the following resolution confirmed at a convention
of the stockholders :

“ Resolved, That under the authority delegated to the ex-
ecutive committee by the respective stockholders of the Ten-
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nessee and Alabama, Central Southern, and Tennessee and
Alabama Central Railroad Companies, the committee have
agreed that the capital stock of each company shall represent
the value of its road, and that therefore each of the companies
herein mentioned shall surrender to the Nashville and Decatur
Railroad Company, all of its rights, franchises, and property ;
the Nashville and Decatur Railroad Company assuming to pay
all debts owing by the several companies, and being hereby
especially pledged to protect all persons who have made them-
selves individually liable for the debts of any of the several
companies, and that the stockholders of each company shall be
entitled to, and receive credit for, the same amount of stock in
the Nashville and Decatur Railroad Company that they own
n any of the several companies ; these constituting and com-
prising the whole basis of settlement.”

This union was afterwards confirmed and declared valid by
the legislatures of Tennessee and Alabama. The capital stock
of the Nashville and Decatur Company was the aggregate of
the stock of all three of the original companies.

Upon these facts the Circuit Court held that the shares of
the capital stock of the Nashville and Decatur Company were
exempt from taxation, and gave judgment accordingly. To
reverse that judgment this writ of error was brought.

Mr. Samuel Watson, Mr. James M. Head and Mr. S. A.
Champion for plaintiff in error made the points urged on behalf
of plaintiff in error in Zennessee v. Whitworth,ante 129, and the
following points in addition :

L. The charter of the Nashville and Decatur Railroad Com-
Pany confers no exemption from taxation whatever. 1. The
Central Southern and the Tennessee and Alabama Railroad
Companies acquired no exemption from taxation whatever, for
the reason that the graut to them of all the ‘“rights, powers,
and privileges” of the Nashville and Chattanooga Railroad
Cornpany was not intended to, and did not carry with it any
exemption from taxation. (@) [t has been decided by the Su-
preme Court of Tennessee that the grant to one company of
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the “privileges” of another company does not carry an exemp-
tion from taxation. Wilson v. Gaines, 9 Baxter, 546. (5) This
decision is not contrary to the decisions of this court on that
point. The question has never been definitely raised in any of
the cases decided by this court. Humphrey v. Peques, 16
Wall. 2443 Zomlinson v. Branch, 15 Wall. 460 5 Sowtlhwestern

vailroad Co. v. Georgia, 92 U. S. 676; Chesapeake & Ohio
Lailroad Co. v. Virginia, 9+ U. 8. 718 Razlroad Co. v.
Gaines, 97 U. 8. 697; Railroad Co. v. Georgia, 98 U. S. 359;
Lailroad Co. v. County of Hamblen, 102 U. S. 273 ; Wilson v.
Gaines, 103 U. S. 417.

II. The consolidation of the Central Southern and the Ten-
nessee and Alabama Railroad Companies worked a dissolution
of those companies, and thereby destroyed whatever exemption
from taxation they may have originally possessed. Zailroad
Co. v. Georgia, 98 U. 8. 359; Shields v. Okio, 95 U. 8. 319;
LRailroad Co. ~v. Maine, 96 U. 8. 499 ; 8¢. Louis, e, Railway
Co. v. Berry, 113 U. 8. 465.

III. The new company, the Nashville and Decatur Railroad
Company,derived all its rights and privileges from the act of
April 19, 1866, creating it a corporation. That act declares
that the company “for its government be entitled to all the
rights and privileges ” of the Nashville and Chattanooga Rail-
road Company. It was not the intention of the legislature to
confer upon the new company any exemptions from taxation
whatever. The Nashville and Decatur Railroad Company was
not incorporated for the purpose of building a new road, but
of taking charge of, and operating, a road already constructed
and equipped. There could, therefore, have been no motive
on the part of the legislature to grant an exemption from taxa-
tion to the new company. Chesapeake & Ohio Railway Co. v.
Miller, 114 U. 8. 176. The words “for its government” in
the Nashville and Decatur Charter are words of limitation, and
definitely exclude the idea of exemption from taxation. /e
road Co. v. Gaines, 97 U. 8. 697; Railroad Co. v. Commis-
stoners, 103 U. 8. 1.

Mr. Edward Baxter for defendant in error.




TENNESSEE ». WHITWORTH.

Opinion of the Court.

Mz. Crmer Justice Warre delivered the opinion of the
court. After stating the facts as above reported, he contin-
ued:

The question whether the capital stock of the Nashville and
Decatur Company is entitled to the same exemption as that of
the Nashville and Chattanooga Company depends, 1, on whether
the grant to the Tennessee and Alabama Company of “all the
rights, powers and privileges,” and to the Central Southern
Company of “all the powers and privileges” of the Nashville
and Chattanooga Company, carried with it to the new compa-
nies the exemption-from taxation provided for in section 38 of
the Nashville and Chattanooga charter, and, if it did, 2, whether
the Nashville and Decatur Company and its stockholders are
entitled to the same exemptions as the original Tennessee cor-
porations and their stockholders had.

As early as 1850, before either the charter of the Tennessee
and Alabama Company or that of the Central Southern Com-
pany was granted, this court said in Philadelphia, Wilmington
& Baltimore Railroad Co. v. Maryland, 10. How. 376, 393,
speaking by Mr. Chief Justice Taney, that a statute which
authorized the union of two railroad companies, and secured to
the united company the “ property, rights and privileges which
that law, or other laws, conferred on them [the separate com-
panies], or either of them,” extended to the united company an
exemption from taxation in the charter of one of the uniting
companies, and this although it was at the same time said that
“the taxing power of a State is never presumed to be relin-
quished, unless the intention to relinquish is declared in clear
and unambiguous terms.” This has been expressly reaf-
firmed in Zomlinson v. Branch, 15 Wall. 460; IHumphrey
V. Pegues, 16 Wall. 244 Southwestern Railroad v. Georgia,
92 U. 8. 676; and the correctness of the decision was recog-
nized in Central Railroad & Banking Co. v. Georgia, 92 U. 8.
665; Morgan ~v. Lowisiona, 93 U. 8. 217; Railroad Compa-
nies . Gaines, 97 U. 8. 697, T11; Railroad Co. v. Georgia,
8 T. 8. 359, 360 Railroad Co. v. Hamblen, 102 U. S. 273,
27, I'Eailroad Co. v. Commissioners, 103 U. 8.1, 4; Wilson
V. Gaines, 103 U. 8. 417 s Lowisville & Nashville Roilroad Co.

YOL. CcXVII—10
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v. Palmes, 109 U. S. 244, 253 ; and Chesapeake & Ohio Rail-
road Co. v. Miller, 114 U. S. 176, 185.

From this it is clear that, under the settled rule of decision
in this court, the exemption from taxation, which was one of
the ““ rights and privileges ”” of the Nashville and Chattanooga
Company, formed part of the charters of the Tennessee and
Alabama Company and the Central Southern Company, unless
a different rule is to be applied in Tennessee, because of a sup-
posed limitation on the popular meaning of the words “ rights,”
“powers” and “privileges” when used in statutes, on ac-
count of a peculiar provision of the constitution of that State.
That constitutional provision is as follows :

“The legislature shall have no power . . . to passany
law granting to any individual or individuals rights, privileges,
immunities, or exemptions other than such as may be by the
same law extended to any member of the community who
may be able to bring himself within the provisions of such law:
Provided, olways, that the legislature shall have power to
grant such charters of corporations as they may deem expedi-
ent for the public good.” Constitution 1834, Art. XI, sec. 7.

In view of this the Supreme Court of Tennessee decided in
effect, at its December Term, 1877, in Welson v. Gaines, 9 Bax-
ter, 546, that as the State in its constitution used in the same
connection all the words “ rights,” “privileges,” ¢ immunities,”
and “exemptions,” each of these words must be given in stat-
utory interpretation a meaning so limited as not to include any-
thing expressed by the others, and that when any one of them s
found in a statute the legislature must be conclusively presumed
to have used it in this restricted sense. To this we are unable
to agree. As has already been seen, the word “privilege,” in
its ordinary meaning, when used in this connection, includes an
exemption from taxation. This court so decided a year before
the charter of the Tennessee and Alabama Company Wi
granted, and nearly three years before that of the (entral
Southern. In fact the Supreme Court of Tennessee does not
seem to doubt that such would be its meaning but for the com-
stitution, for in the opinion it is said, “ However comprehen-
sive a meaning may have been given the word ‘privilege ' by
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.

the courts of other States, or by lexicographers, we are con-
strained to use it in the restricted sense and meaning given it
by our laws and the constitution of the State. . . . A legis-
lature acting under this constitution for its powers, and as de-
fining its duties, must be conclusively presumed to have used a
word or term of the constitution in the sense and with the
meaning given it by that coustitution.” We see nothing in the
constitution which gives to the word “right,” or “privilege,”
or “immunity,” or “ exemption,” any different meaning than
that which it has among the people at large. There may be,
and probably are, some immunities, and some exemptions,
which would not be considered as either rights or privileges in
the popular acceptation of those terms. It was to reach such
immunities and such exemptions, as it seems to us, that this
particular form of expression was used in the constitution, and
not to provide that under no circumstances should the word priv-
ilege in a statute of Tennessee be held to include a privilege of
exemption from taxation. Words in a constitution, as well as
words in a statute, are always to be given the meaning they
have in common use, unless there are very strong reasons to
the contrary. 'We find no such reasons in this case, and, as an
exemption from taxation is a privilege in the popular sense of
that term, we feel ourselves compelled to decide that both the
Tennessee and Alabama Company and the Central Southern
Company were granfed such an exemption by their char-
ters, notwithstanding the contrary opinion of the Supreme
Court of Tennessee, which, although entitled to great respect,
is not binding upon us as authority under the circumstances of
this case.

It only remains to consider whether the Nashville and Deca-
tu}‘ Company is entitled to the same exemption. When two
railroad companies unite or become consolidated under the au-
thority of law, the presumption is, until the contrary appears,
thfwt the united or consolidated company has all the powers and
privileges, and is subject to all the restrictions and liabilities, of
those out of which it was created. Tomlinson v. DBranch, 13
Wall. 460 ; Branch v. Charleston, 92 U. 8. 677, 682 ; County of
Seotland v, Thomas, 94 U. 8. 682, 690 ; Railroad Co.v. Maine,
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96 U. S. 499, 512; Green County v. Conness, 109 U. 8. 104,
From this it follows, that, as the capital stock of both the orig-
inal Tennessee corporations was exempt from taxation, the
capital stock of the united or consolidated company, formed by
the simple aggregation of that of the two old ones, is also ex-
empt, unless it has been provided to the contrary. Is there,
then, anything in the statute authorizing the union which re-
buts this presumption? We think there is not. The lan-
guage relied on to show the contrary intention is this: * That
the said Nashville and Decatur Railroad shall, for its govern-
ment, be entitled to all the powers and privileges, and be sub-
ject to all the restrictions and liabilities, conferred and imposed
upon the Nashville and Chattanooga Railroad Company.”
This is the exact language of the corresponding provision in
the charter of the Tennessee and Alabama Company, one of
the original companies, save only that the words “ for its gov-
ernment ” have been added. As we hold that this was suffi-
cient to exempt the capital stock of the original companies from
taxation, it follows that the new company is also exempt, unless
the added words were intended as a limitation upon the effect
of the others.

" The rule is imperative that a relinquishment of the taxing
power is never to be presumed.  Vicksburg, Shreveport &
Pacific Railroad v. Dennis, 116 U. 8. 665. Under this rule,
it was held in Railroad Companies v."Gaines, 97 U. S. ],
that the capital stock of the Knoxville and Charleston Railroad
Company was not exempt from taxation, although by its
charter that company was (p. 702) “invested, for the purpos
of making and using said road, with all the powers, rights, and
privileges, and subject to all the disabilities and restrictions
that have been conferred and imposed upon the Nashville and
Chattanooga Railroad Company,” because (p. 712) « the grant
was not of all ‘the rights and privileges of the Nashville and
Chattanooga Company, but of such as were necessary for the
purpose of making and using the road, or, in other words, t.he
franchises of the company which do not include immunity
from taxation.” To the same effect is Railroad Co.v. Commis
stoners, 103 U. 8. 1, where the Annapolis and Elk Ridge Rail
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road Company was invested with all the rights and powers
necessary for the construction and repair ” of its railroad, and
for that purpose was to have and use all the powers and privi-
leges, and be subject to all the obligations contained in the
enumerated sections of the Baltimore and Ohio charter. This
we held “ was not a grant of all the powers and privileges of
the Baltimore and Ohio Company, . . . but only of such
as were necessary to carry into effect the objects for which the
new company was incorporated,” or, in other words, “such as
were necessary to the construction, repair, and use of its rail-
road,” and this did not include the privilege of exemption from
taxation.

In all this class of cases the question is one of legislative in-
tent, with a presumption against an intent to grant an exemp-
tion from taxation. Here there is no charter of a new corpora-
tion with power to build a new railroad. No new taxable
property is created. The legislation contemplates nothing
more than the making of one railroad corporation out of two
old ones, each of which has a completed railroad and the privi-
lege of an exemption of its capital stock from taxation. If
nothing at all had been said about the powers and privileges
of the new corporation, the presumption would have been that
it tool all which were possessed by the two original companies
at the time of their union. To rebut this presumption it is
necessary that a contrary intention should appear. The ques-
tion is not as to a grant of new powers, but as to the taking
away of old ones.

' Such being the case, we cannot believe that the phrase “ for
].ts government” in the consolidating act was intended as a
limitation on the powersand privileges of the new corporation.
The natural meaning of the word government in such a con-
nection is regulation and control, and we think it was used in
that sense here. In reality it neither adds to nor takes from
the force of the other words, and simply implies that the new
corporation shall have the same charter rights and privileges,
and be subject to the same charter restrictions and liabilities,
as the Nashville and Chattanooga Company. Such were the
charters of the old companies, and such was intended to be the
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charter of the new ; no more, no less. As wassaid in the court
below, “ the government of the corporation embraces every part
of the conduct -and business of the company in all its relations
to the State, to the general public, to individuals, to its own
stockholders,” and consequently the grant of powers and privi-
leges for its government was in reality the grant of the powers
and privileges of its corporate entity.

The fact that the Tennessee and Alabama Central Company
was under the authority of the consolidating statute brought
into the consolidated company does not in our opinion alter
the case in any material respect. No new taxable property
was in fact brought into Tennessee in this way. While it
added to the amount of the capital stock of the consolidated
company, it was only because of capital actually invested
before the consolidation in the Alabama railroad, and, taking
the whole statute together, it is apparent to us that the legisla-
ture intended to give the new corporation in Tennessee all the
powers and privileges, including exemption from taxation,
which the old corporations were entitled to. In fact we do
not understand it is claimed that the rights of the parties, in
respect to the present question, are changed because the two
original Tennessee companies, after their union, were consoli
dated with the Alabama corporation.

We conclude, therefore, that the capital stock of the Nash-
ville and Decatur Company is exempt from taxation in Ten-
nessee, and consequently, for the reasons stated in the other
case, that the shares cannot be assessed. The judgment of the

court below to that effect is
A ﬁmned.
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VAN BROCKLIN & Another ». STATE OF TENNES-
SEE & Others.

ERROR TO THE SUPREME COURT OF THE STATE OF TENNESSEE.
Submitted Navember 17, 1885.—Decided March 1, 1886.

Property of the United States is exempt by the Constitution of the United
States from taxation under the authority of a State.

Land in a State which, pursuant to acts of Congress for the laying and col-
lecting of direct taxes, is sold, struck off and purchased by the United
States for the amount of the tax thereon, and is afterwards sold by the
United States for a larger sum, or redeemed by the former owner, is exempt
from taxation by the State, while so owned by the United States; and, for
nonpayment of taxes assessed by the State during that time, cannot be
sold afterwards.

The amended bill in this case was filed in the Chancery Court
of Shelby County in the State of Tennessee, by the State and
its proper officers and municipalities, against Van Brocklin,
Stacy and others, to enforce by sale a lien for State, county and
city taxes, assessed for the years from 1864 to 1877 inclusive
on lot 21 in block 6, and for the years from 1864 to 1878 in-
clusive on lots 13 and 14 in block 13, in Fort Pickering, a sub-
urb of the city of Memphis.

Van Brocklin and Stacy answered that at the times of the
assessments of these taxes the lands were the property of the
United States, and therefore not subject to taxation under State
authority.

The case was heard upon pleadings and proofs, by which it
appeared to be as follows: In June, 1864, these three lots,
t.hen owned by one Glenn, with other lots, were sold by auc-
tion and struck off and conveyed to the United States, under
the act of Congress of June 7, 1862, ch. 98, § 7, 12 Stat. 423,
for nonpayment of direct taxes assessed thereon, with a pen-
alty of fifty per cent. and interest. The amount so bid for lot
21 was $2.75, and the amount bid for lots 13 and 14, together
with other lots not now in question, was $14. In or before 1870,
Glenn conveyed the three lots to Van Brocklin, who thereupon
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took possession of them, and kept possession of lot 21 ever
since, and of lots 13 and 14 until March 30, 1877. The United
States in 1872 brought actions of ejectment against Van Brock-
lin, and therein, on March 30, 1877, obtained judgments and
writs of possession for the three lots, and were put in posses-
sion of lots 13 and 14. The execution of the writ of possession
for lot 21 was suspended until February 3, 1878; and mean-
while, in June, 1877, this lot was redeemed by Van Brocklin
in the name of Glenn from the sale for taxes, by paying $2.75,
the amount of the tax, penalty and interest, and was released
by the United States. In May, 1878, lots 13 and 14 were sold
by the United States and bought by Stacy for the price of
$54, and in July, 1878, were conveyed to him by the United
States, under the acts of Congress of June 8, 1872, ch. 337,§4,
17 Stat. 331, and February 8, 1875, ch. 36, § 26, 18 Stat. 313.

The Chancery Court held that the taxes assessed under
authority of the State of Tennessee on lot 21 were valid, and
that those assessed on lots 13 and 14 were invalid, and entered
a decree accordingly. DBoth parties appealed to the Supreme
Court of Tennessee, which held that all the taxes assessed under
the authority of the State were valid, and entered a decree for
the sale of the three lots to pay them. Thereupon Van Brock-
lin and Stacy sued out this writ of error.

The provisions of the Constitution and laws of Tennessec,
referred to in the opinion of that court, and in force at the time
of the assessment of these taxes, were as follows: By the Con-
stitution of 1870, art. 2, § 28, “ All property, real, personal, or
mixed, shall be taxed ; but the legislature may except such as
may be held by the State, by counties, cities or towns, and used
exclusively for public or corporation purposes, and such as may
be held and used for purposes purely religious, charitable, sci-
entific, literary or educational ; and shall except one thousand
dollars’ worth of personal property in the hands of each tax-
payer, and the direct products of the soil in the hands of the
producer and his immediate vendee.” By the statutes of 1866~
67, ch. 40, and 1867-68, ch. 28, lands of which the exclusive juris-
diction is ceded by the State to the United States for cemeteries,
or for public buildings, shall be “ exonerated and free from any
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taxation or assessment, under the authority of this State, or of
any municipality therein,” while so used. Compiled Laws of
1871, pp. 92, 245 & seq. The statute of 1875, ch. 108, entitled,
“An act to define what property is by the Constitution exempt
from taxation, and what the legislature under the power con-
ferred upon it does exempt, and what is taxable,” enacts that
“all property, real, personal, and mixed, shall be assessed and
taxed,” with certain exceptions, among which are the follow-
ing: “All property belonging to the United States, or the
State of Tennessee.” ¢ All property belonging to any county,
city or town, and used exclusively for public or corporation
purposes.”  Acts of 1875, p. 177.

Mr. George Gillham and Mr. W. K. Poston for plaintiffs in

error.

My. J. B. Ieiskell and Mr. Lee Thornton for defendants in

error.

Mr. JusticE Gravy, after stating the case as above reported,
delivered the opinion of the court.

The question presented by this writ of error is whether lands
in the State of Tennessee, which, pursuant to acts of Congress
for the laying and collecting of direct taxes, are sold, struck off
and purchased by the United States for the amount of the tax
thereon, and are afterwards sold by the United States for a
larger sum, or redeemed by the former owner, are liable to be
taxed, under authority of the State, while so owned by the
United States.

The judgment of the Supreme Court of Tennessee rests upon
the position that these lands, although lawfully purchased by the
Ur}ited States, and owned by the United States at the time of
being taxed under the laws of the State, were not exempt from
State taxation, because they had not been expressly ceded by
the State to the United States.

We are unable to reconcile this position with a just view of
the rights and powers conferred upon the national government
by the Constitution of the United States. The importance of
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the subject, and the consideration due to the opinion of tha
learned court, make it proper to state somewhat fully the
grounds of our conclusion.

In the words of Chief Justice Marshall, ¢ The United States
is a government, and consequently a body politic and corpo-
rate, capable of attaining the objects for which it was created,
by the means which are necessary for their attainment,
This great corporation was ordained and established by the
American people, and endowed by them with great powers for
important purposes. Its powers are unquestionably limited;
but while within those limits, it is a perfect government as any
other, having all the faculties and properties belonging toa
government, with a perfect right to use them freely, in order
to accomplish the objects of its institution.”  United States v.
Maurice, 2 Brock. 96, 109. The United States, for instance,
as incident to the general right of sovereignty, have the capa-
city, within the sphere of their constitutional powers, and
through the instrumentality of the proper department, to enter
into contracts and take bonds, not prohibited by law, and
appropriate to the just exercise of those powers, although not
expressly directed or authorized to do so by any legislative act;
and likewise to take mortgages of real estate to secure the pay-
ment of debts due to them, notwithstanding Congress has en-
acted that “no land shall be purchased on account of the

Tnited States, except under a law authorizing such purchase.”
Act of May 1, 1820, ch. 52, § 7, 3 Stat. 568 ; Rev. Stat. § 3736
Neilson v. Lagow, 12 How. 98, 107, 108, and cases there cited.
So the United States, at the discretion of Congress, may ac-
quire and hold real property in any State, whenever such
property is needed for the use of the government in the execu-
tion of any of its powers, whether for arsenals, fortifications,
light-houses, custom-houses, court-houses, barracks or hospitals,
or for any other of the many public purposes for which such
property is used ; and when the property cannot be acquired
by voluntary arrangement with the owners, it may be taken
against their will, by the United States, in the exercise of the
power of eminent domain, upon making just compensation,
with or without a concurrent act of the State in which the land
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issituated. Harris v. Elliott, 10 Pet. 25 ; Kokl v. United States,
91 U. S. 367; United States v. Fox, 94 U. S. 315, 320 ; United
States v. Jones, 109 U. 8. 513 ; United States v. Great Falls
Manyfacturing Co., 112 U. 8. 645; Fort Leavenworth Ruwil-
road v. Lowe, 114 U. S. 525, 531, 532.

While the power of taxation is one of vital importance,
retained by the States, not abridged by the grant of a similar
power to the government of the Union, but to be concurrently
exercised by the two governments, yet even this power of a
State is subordinate to, and may be controlled by, the Consti-
tution of the United States. That Constitution and the laws
made in pursuance thereof are supreme; they control the con-
stitutions and laws of the respective States, and cannot be con-
trolled by them. The people of a State give to their govern-
ment a right of taxing themselves and their property at its
discretion. But the means employed by the government of
the Union are not given by the people of a particular State,
but by the people of all the States; and being given by all,
for the benefit of all, should be subjected to that government
only which belongs to all. All subjects over which the
sovereign power of a State extends are objects of taxation ; but
those over which it does not extend are, upon the soundest
principles, exempt from taxation. The sovereignty of a State
extends to everything which exists by its own authority, or is
introduced by its permission; but does not extend to those
means which are employed by Congress to carry into execu-
tion powers conferred on that body by the people of the
United States. The attempt to use the taxing power of a
State on the means employed by the government of the
Union, in pursuance of the Constitution, is itself an abuse,
because it is the usurpation of a power which the people of a
single State cannot give. The power to tax involves the
power to destroy ; the power to destroy may defeat and render
useless the power to create; and there is a plain repugnance
in conferring on one government a power to control the consti-
tutional measures of another, which other, with respect to
those very measures, is declared to be supreme over that which
exerts the control. The States have no power, by taxation
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or otherwise, to retard, impede, burden, or in any manner con-
trol, the operations of the constitutional laws enacted by Con.
gress to carry into execution the powers vested in the general
government.

Such are the outlines, mostly in his own words, of the
grounds of the judgment delivered by Chief Justice Marshall
in the great case of McCulloch v. Maryland, in which it was
decided that a statute of the State of Maryland, imposing a
tax upon the issue of bills by banks, could not constitutionally
be applied to a branch of the Bank of the United States
within that State. 4 Wheat. 316, 425-431, 436.

In Osborn v. Bank of United States, 9 Wheat. 738, 859-868,
that conclusion was reviewed in a very able argument of coun-
sel, and reaffirmed by the court, and a tax laid by the State of
Ohio upon a branch of the Bank of the United States was held
to be unconstitutional. See also Providence Bank v. Billings,
4 Pet. 514, 564 Upon the same grounds, the States have
been adjudged to have no power to lay a tax upon stock
issued for money borrowed by the United States, or upon
property of State banks invested in United States stock.
Weston v. City Council of Charleston, 2 Pet. 449, 467; Lank
of Commerce v. New York, 2 Black, 620; Bank Tax Case, ?
Wall. 200; Banks v. Mayor, T Wall. 16.

To guard against any misunderstanding of the scope and
effect of the decision in McQulloch v. Maryland, Chiet Justice
Marshall added : “This opinion does not deprive the States of
any resources which they originally possessed. It does not
extend to a tax paid by the real property of the bank, in com-
mon with the other real property within the State, nor to a
tax imposed on the interest which the citizens of Maryland
may hold in this institution, in common with other property of
the same description throughout the State.” 4 Wheat. 436.
And in Osborn v. Bank of United States, speaking of contrac-
tors with the United States, he said: “It is true, that the
property of the contractor may be taxed, as the property of
other citizens; and so may the local property of the bank.” 9
‘Wheat. 867.

But the only taxes thus spoken of as valid are those upon
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property not owned by the United States, but either real estate
owned by the bank, or bank stock or other property owned by
individuals. Throughout the discussion, both by the counsel and
by the court, in MeCulloch v. Maryland, State taxes upon any
property of the United States had been treated as not distin-
guishable in principle from the particular tax whose validity
was in controversy. This will be clearly shown by referring
to a few passages of the arguments and the opinion.

Not only did each of the counsel for the State of Maryland,
Mr. Hopkinson, Mr. Jones, and Mr. Martin, make it a corner-
stone of his argument in support of the validity of the tax on
the bank, that the property of the United States as such was
not exempt from taxation by the State in which it was situated.
4 Wheat. 343, 369, 375. But the opposing counsel frankly
accepted the issue.

Mr. Webster, in ‘opening the argument against the validity
of the tax, said: “The government of the United States has
itself a great pecuniary interest in this corporation. Can the
States tax this property ¢ Under the Confederation, when the
national government, not having the power of direct legisla-
tion, could not protect its own property by its own laws, it
was expressly stipulated, that ‘no impositions, duties or restric-
tions should be laid by any State on the property of the United
States” Is it supposed that property of the United States is
now subject to the power of the State governments in a greater
degree than under the Confederation? If this power of taxa-
tion be admitted, what is to be its limit? The United States
have, and must have, property locally existing in all the States;
and may the States impose on this property, whether real or
personal, such taxes as they please?” 4 Wheat. 328.

Mr. Pinkney, in the closing argument on the same side, said :
“There is no express provision in the Constitution, which ex-
émpts any of the national institutions or property from State
taxation. It is only by implication that the army, and navy,
and treasure, and judicature of the Union are exempt from
State taxation. Yet they are practically exempt; and they
must be, or it would be in the power of any one State to de-
stroy their use. Whatever the United States have a right to
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do, the individual States have no right to undo.” 4 Wheat,
390, 391. “All the property and all the institutions of the
United States are, constractively, without the local, territorial
jurisdiction of the individual States, in every respect, and for
every purpose, including that of taxation.” 4 Wheat. 395.

Chief Justice Marshall, in delivering judgment, covered the
whole ground by saying: “If the States may tax one instru-
ment, employed by the government in the execution of its
powers, they may tax any and every other instrument. They
may tax the mail ; they may tax the mint; they may tax patent
rights; they may tax the papers of the custom-house; they
may tax judicial process; they may tax all the means employed
by the government, to an excess which would defeat all the
ends of government. This was not intended by the American
people. They did not design to make their government de-
pendent on the States.

“ Gentlemen say, they do not claim the right to extend State
taxation to these objects. They limit their pretensions to prop-
erty. But on what principle is this distinction made? Those
who make it have furnished no reason for it, and the principle
for which they contend denies it.” 4 Wheat. 432.

So in Weston v. City Council of Charleston, the exemption
of the public lands, while owned by the United States, from
State taxation was assumed ; both in the argument of counsel
that a State tax on stock issued by the United States to indi-
viduals was equally valid with a tax on lands after they had
been sold by the United States to private persons; and in the
answer made by Chief Justice Marshall: “ The distinction is,
we think, apparent. When lands are sold, no connection re-
mains between the purchaser and the government. The lands
purchased become a part of the mass of property in the coun-
try, with no exemption from common burthens.” 2 Pet. 459,
468.

The United States do not and cannot hold property, asa
monarch may, for private or personal purposes. All the
property and revenues of the United States must be held and
applied, as all taxes, duties, imposts and excises must be laid
and collected, “to pay the debts and provide for the common
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defence and general welfare of the United States.” Constitu-
tion, art. 1, sect. 8, cl. 1; Dobbins v. FErie County Commis-
sioners, 16 Pet. 435, 448. The principal reason assigned in
Buchanan v. Alexander, 4 How. 20, for holding that money
in the hands of a purser, due to seamen in the navy for wages,
could not be attached by their creditors in a State court was,
“The funds of the government are specifically appropriated to
certain national objects, and if such appropriations may be
diverted and defeated by State process or otherwise, the func-
tions of the government may be suspended.”

The more thoroughly the proceedings by which the States
became members of the Union, either by joining in establishing
the Federal Constitution, or by admission under subsequent acts
of Congress, are examined, the more strongly they confirm the
same view.

In the Articles of Confederation of 1778, it had been ex-
pressly stipulated that “no imposition, duties or restriction
shall be laid by any State on the property of the United
States.” And in the articles which the Ordinance of 1787 for
the government of the Northwest Territory declared should
“be considered as articles of compact between the original
States and the people and States in said Territory, and forever
remain unalterable, unless by common consent,” it had been
provided that “no tax shall be imposed on lands the property
of the United States.” Constitutions and Charters, 8, 432.

The Articles of Confederation ceased to exist upon the
adoption of the Federal Constitution; and the Ordinance of
1787, like all acts of Congress for the government of the Terri-
tories, had no force in any State after its admission into the
Union under that, Constitution. Permols v. First Municipality
of New Orleans, 3 How. 589, 610 ; Strader v. Graham,10
How. 82,

. The Constitution creating a more perfect union, and increas-
Ing the powers of the national government, expressly author-
ized the Congress of the United States “to lay and collect
taxes, duties, imposts and excises, to pay the debts and provide
for the common defence and general welfare of the United
States;” «to exercise exclusive legislation over all places pur-
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chased by the consent of the legislature of the State in which
the same shall be, for the erection of forts, magazines, arsenals,
dock-yards, and other needful buildings;” and “ to dispose of
and make needful rules and regulations respecting the territory
or other property belonging to the United States;” and de-
clared, “ This Constitution and the laws of the United States
which shall be made in pursuance thereof shall be the supreme
law of the land ; and the judges in every State shall be bound
thereby, anything in the constitution or laws of any State to
the contrary notwithstanding.” No further provision was
necessary to secure the lands or other property of the United
States from taxation by the States.

Nor was any provision on this subject inserted in the acts of
Congress for the admission into the Union of Vermont in 1791;
of Kentucky, formed out of part of Virginia, in the same year;
of Tennessee, formed out of part of North Carolina, in 1796
of Maine, formed out of part of Massachusetts, in 1820; of
Texas, previously a foreign and independent republic, in 1845
or of West Virginia, formed out of part of Virginia, in 1562.
Constitutions and Charters, 1875, 646, 1676, 810, 1764,
1992.

The first State formed out of territory not within the jurisdic-
tion of an existing State was Ohio, admitted into the Union in
1802, under an act of Congress containing three propositions,
offered by Congress for her acceptance or rejection, and which
were accepted by the State, namely, that one section of land
should be granted to each township for the use of schools, that
certain salt springs should be granted to the State, and that one
twentieth part of the net proceeds of lands lying within the
State and sold by Congress after June 30, 1802, should be applied
to the laying out of public roads: “ Provided always, that the
three foregoing propositions herein offered are on the conditions
that the convention of the said State shall provide, by an ordi-
nance irrevocable without the consent of the United States, that
every and each tract of land sold by Congressfrom and after the
thirtieth day of June next shall be and remain exempt from any
tax laid by order or under authority of the State, whether for
State, county, township, or any other purpose whatever, for the
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term of five years from and after the day of sale.” Constitu-
tions and Charters, 1454, 1455.

The acts for the admission of Indiana in 1816, and Illinois
in 1818, contained similar provisions to those in the act for
the admission of Ohio. Constitutions and Charters, 499, 438.

Neither of these three acts contained any stipulation for the
exemption of the Jands of the United States from State taxa-
tion ; but each, assuming that exemption as undoubted, and re-
quiring no affirmance, so long as the United States owned the
lands, only provided for its continuance for five years after the
United States should have sold them, and thereby ceased to
have any interest in them.

The statement of Mr. Justice McLean, in a case in the Circuit
Court concerning land in Illinois, “ In the admission of new
States into the Union, compacts were entered into with the
Federal Government, that they would not tax the lands of the
United States,” was therefore, as applied to the case before
him, an inadvertence, which impairs the weight of his dictum,
based upon it, that “this implies that the States had power to
tax such land, if unrestrained by compact.” United States v.
Railroad Bridge Co., 6 McLean, 517, 531-533.

The question in issue in that case was not of the State’s right
of taxation, but of its right of eminent domain for the construc-
tion of roads and bridges. The decision of the learned justice
in favor of the validity of the exercise of that right by a State
over lands of the United States, without the consent of the
United States, manifested either by an express act of Congress,
or by the assent of a department or officer vested by law with
the power of disposing of lands of the United States, appears
to have been based upon the theory that the United States can
hold land as a private proprietor, for other than public objects,
and upon a presumption of the acquiescence of Congress in the
State’s exercise of the power as tending to increase the value
of the lands ; and it finds some support in dicta of Mr. Justice
Woodbury, in a case in which, however, the exercise of the
power by the State was adjudged to be unlawful. United
States v. Chicago, T How. 185, 194, 195. DBut it can hardly be

reconciled with the views expressed by Congress, in acts con-
VOL, cxvII—I11
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cerning particular railroads, too numerous to be cited, as well
as in general legislation. Acts of August 4, 1852, ch. 80, and
March 3, 1855, ch. 200, 10 Stat. 28, 683; July 26, 1866, ch.
262, § 8, 14 Stat. 253; Rev. Stat. § 2477. When that question
shall be brought into judgment here, it will require and will
receive the careful consideration of the court.

Upon the question of taxation of lands of the United States
by the State of Illinois, two well considered opinions of the
Supreme Court of that State are worthy of reference in this
connection. In one of them, it was held that a lot of land in
Chicago, owned by the United States, used by them for a cus-
tom-house, post-office and court-house, and which the legisla-
ture of the State had consented might be so used, and had ceded
jurisdiction over, was not liable to assessment by the municipal
authorities, under a statute of the State, for the amount of the
benefit to the land from the laying out of a highway ; and the
court said: “ Nor under our system of government can the
States tax the general government, its agents or property, nor
can the general government tax the States, their agents or
property.” ¢ A municipal corporation has no power to assess
or exact from the State or the general government any sum
for benefits conferred. The power to levy taxes or impose as-
sessments for benefits can only be exercised on the governed,
and not on the governing power, whether State or Federal”
Fagan v. Chicago, 84 Illinois, 227, 233, 234. In the other case,
it was directly adjudged that from the very nature of the rela-
tion between the Federal and State governments, and without
regard to any supposed compact contained in the Ordinance of
1787, or in any act of Congress, no property lawfully vested in
the United States could be taxed by the State, and that there-
fore land sold, purchased and held by the United States for
nonpayment of direct taxes was exempt from State taxation.
People v. United States, 93 Tllinois, 30.

In Louisiana, the first territory acquired by the United States
from a foreign country, the act of March 26, 1804, establishing
a territorial government over it by the name of the Territory
of Orleans, provided that thelegislative power should be vested
in the governor and legislative council, and “shall extend to
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all the rightful subjects of legislation ; butno law shall be valid
which is inconsistent with the Constitution and laws of the
United States ;” and that “ the governor or legislative council
shall have no power over the primary disposal of the soil, nor
to tax the lands of the United States.” Constitutions and
Charters, 691.

On April 28, 1806, John Dreckenridge, of Kentucky, At-
torney Geeneral of the United States, gave to Mr. Madison,
Secretary of State, a brief and comprehensive opinion, not
based upon the restrictions imposed by the territorial act on
the legislative council, or upon any considerations peculiar to
Louisiana, but upon general principles applicable to all the
States and Territories alike, and therefore, and as the earliest
legal opinion upon the question, worthy of being quoted in full.
It is in these words: “I am of opinion that there rests no
power in the city council, nor in any department of the gov-
ernment of Orleans, to tax the property of the United States
within that Territory. I believe the exercise of such power
has never been before attempted in any part of the United
States, and I think the general government ought not to admit
the principle. Laying the tax will be harmless, for I see no
means by which the payment of it can be enforced.” 1 Opin-
ions of Attorneys General, 157.

By the conditions of the acts of 1811 and 1812 under which
the State of Louisiana was admitted into the Union, “the
people inhabiting the said Territory do agree and declare that
they forever disclaim all right or title to the waste or unap-
propriated lands lying within the said Territory, and that the
same shall be and remain at the sole and entire disposition of
the United States, and moreover that each and every tract of
land sold by Congress shall be and remain exempt from any
tax laid by the order or under the authority of the State,
whether for State, county, township, parish, or any other pur-
pose whatever, for the term of five years from and after the
respective days of the sales thereof,” « and that no taxes shall be
imposed on lands the property of the United States.” Consti-
tutions and Charters, 699, 700, 710.

Upon the admission of every other State into the Union, the
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exemption of the lands of the United States from taxation by
the State has been declared—sometimes in the form of a con-
dition imposed by Congress, and sometimes in the form of a
proviso to a propositipn to grant the State certain lands
or money, offered for its acceptance or rejection—in phrases
somewhat varying, but substantially similar to one another.

In the acts for the admission of Mississippi in 1817, Alabama
in 1819, Missouri in 1820, Arkansas in 1836, Michigan in 1837,
Towa in 1845 and 1846, Wisconsin in 1847, Minnesota in 1857,
and Oregon in 1859, the words are “ no tax shall be imposed on
lands the property of the United States,” or words of exactly
the same meaning. Constitutions and Charters, 1053, 31, 1103,
118, 993, 535, 552, 2027, 1028, 1508. In the acts of 1864 for
the admission of Nevada, of 1864 and 1867 for the admission
of Nebraska, and of 1875 for the admission of Colorado, the
expression is somewhat fuller, “no tax shall be imposed by
the State on lands or property therein, belonging to, or which
may hereafter be purchased by, the United States.” TIb. 1246,
1202, 1213, 218.

Florida was admitted in 1845, upon the express condition
that it should never interfere with the primary disposal of the
public lands lying within it, “nor levy any tax on the same
whilst remaining the property of the United States;” and Cali-
fornia in 1850, “upon the express condition that the people of
said State, through their legislature or otherwise, shall never
interfere with the primary disposal of the public lands within
its limits, and shall pass no law and do no act whereby the title
of the United States to, and right to dispose of, the same shall
be impaired or questioned ; and that they shall never lay any
tax or assessment of any description whatsoever upon the pub-
lic domain of the United States.” Constitutions and Charters,
332, 208.

In the debate in the Senate in June, 1850, on the act for the
admission of California, a motion to amend the act by requiring
California before her admission to pass in convention an ord:
nance providing, among other things, “ that she relinquishes all
title or claim to tax, dispose of, or in any way to interfere Wit.h
the primary disposal by the United States of the public domain
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, within her limits,” was opposed by Mr. Douglas and Mr. Web-
ster as unnecessary, and was defeated by a vote of thirty-six to
nineteen. In the course of the debate, Mr. Douglas, after
showing that the United States acquired title to the public
lands, not by virtue of their sovereignty, but by deeds of cession
from the old States, or by treaty of cession from France, Spain
or Mexico, and referring to the provision of the Constitution
authorizing Congress “ to dispose of and make all needful rules
and regulations concerning the territory or other property of
the United States,” said : “ This provision authorizes the United
States to be and become a land owner, and prescribes the mode
in which the lands may be disposed of and the title conveyed
to the purchaser. Congress is to make the needful rules and
regulations upon this subject. The title of the United States
can be divested by no other power, by no other means, in no
other mode, than that which Congress shall sanction and pre-
seribe. It cannot be done by the action of the people or legis-
lature of a Territory or State.” And he supported this
conclusion by a review of all the acts of Congress under which
States had theretofore been admitted. Mr. Webster said that
those precedents demonstrated that “ the general idea has been,
in the creation of a State, that its admission as a State has no
effect at all on the property of the United States lying within
its limits;” and that it was settled by the judgment of this
court in Pollard v. Hagan, 3 How. 212, 224, “that the au-
thority of the United States does so far extend as, by force of
itself, proprio wigore, to exempt the public lands from taxation,
When new States are created in the Territory in which the lands
lie”  Congressional Globe, 31st Cong., Ist sess., vol. 21, p. 1314,
vol. 22, pp. 848 & seq., 960, 989, 1004 ; 5 Webster’s Works, 395,
396, 405,

The Supreme Coourt of the State of California appears at one
period to have assumed that the exemption of the lands of the
United States from taxation depended upon the terms of the
act of Congress admitting the State into the Union, or upon
the statutes of the State. People v. Morrison, 22 California,

T35 People v. Shearer, 30 California, 645. But in later cases

1t has taken broader ground, and has defined the meaning of
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“taxation ” as “a charge levied by the sovereign power upon,
the property of its subject. It is not a charge upon its own
property, nor upon property over which it has no dominion.
This excludes the property of the State, whether lands, rev-
enues or other property, and the property of the United States.”
People v. McCOreery, 34 California, 432, 456 ; People v. Austin,
47 California, 353, 361.

The recital, in the ordinance prefixed to the Constitution of
Kansas, that the State would possess the right to tax the lands
owned by the United States within its limits, and the condi-
tional relinquishment of that right, were not assented to by
Congress; and Kansas was admitted into the Union in 1861,
only upon the passage by its legislature of another ordinance,
irrevocable without the consent of Congress, accepting certain
propositions, in which it was provided that the State should
never interfere with the primary disposal of the soil within the
same by the United States, and should never tax the lands of
the United States. Constitutions and Charters, 613; Act of
Congress of January 29, 1861, ch. 20, § 8, 12 Stat. 127; Joint
Resolution of Legislature of Kansas of January 20, 1862, Com-
piled Laws of Kansas, 1862, p. 84. In 1865 the Supreme Court
of the State, discussing and upholding the validity of a State
tax upon Indian lands, said: “ If the title to the lands bein the
United States, they are not taxable. Not only are the lands of
the general government exempt from taxation by express stipi-
lation on the part of the State, but without such agreement
they would not be liable to be taxed. The irrevocable ordi-
nance of the legislature is merely the expression of what the
law would have been without it.” Blue Jacket v. Jolnson
County Commissioners, 3 Kansas, 209, 348, reversed by this
court in 5 Wall. 737, only because even the Indian lands were
exempt from taxation. See also Parker v. Winsor, b Kansas,
362, 367, 372. The statutes of the State of Kansas, ever since
its admission into the Union, have enumerated, among the
property exempt from taxation, all property, real and personal,
of the United States. Compiled Laws 1862, ch. 198, § 2; Gren.
Stat. 1868, ch. 107, § 3; Stat. 1876, ch. 34, § 3.

The taxation by the State of Kansas, the validity of which
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was upheld by the decision of the Supreme Court of that State
in Fort Leavenworth Railroad v. Lowe, 27 Kansas, 749, affirmed
by this court in 114 U. S. 525, was not upon property of the
United States, but upon property of a railroad corporation in
lands situated within the boundaries of the Fort Leavenworth
Military Reservation, yet not in that part of the lands occupied
or used by the United States for a fort or military post. The
civil and criminal jurisdiction over the Reservation had passed
to the State upon its admission into the Union, and the cession
of exclusive jurisdiction by the subsequent statute of Kansas of
1875, ch. 66, which, because it conferred a benefit, was pre-
sumed to have been accepted by the United States, expressly
saved “to said State the right to tax railroad, bridge and other
corporations, their franchises and property, on said Reserva-
tion.”

It cannot be doubted that the provisions which speak of the
exemption of property of the United States from taxation, in
the various acts of Congress admitting States into the Union,
are equivalent to each other; and that, like the other pro-
vision, which often accompanies them, that the State “shall
not interfere with the primary disposal of the soil by the
United States,” they are but declaratory, and confer no new
right or power upon the United States.

In Gibson v. Chouteaw, 13 Wall. 92, 99, Mr. Justice Field,
delivering the judgment of this court, said: “ With respect to
the public domain, the Constitution vests in Congress the
power of disposition and of making all needful rules and regu-
lations. That power is subject to no limitations. Congress
has the absolute right to prescribe the times, the conditions,
and the mode of transferring this property, or any part of it,
and to designate the persons to whom the transfer shall be
made. No State legislature can interfere with this right or
embarrass its exercise; and to prevent the possibility of any
attempted interference with it, a provision has been usually in-
serted in the compacts by which new States have been ad-
mitted into the Union, that such interference with the primary
disposal of the soil of the United States shall never be made.”
Upon the admission of a State into the Union, the State
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doubtless acquires general jurisdictionm, civil and criminal, for
the preservation of public order, and the protection of persons
and property, throughout its limits, except where it has ceded
exclusive jurisdiction to the United States. The rights of
local sovereignty, including the title in lands held in trust for
municipal uses, and in the shores of navigable waters below
high water mark, vest in the State, and not in the United
States. New Orleans v. United States, 10 How. 662, 737,
Pollard v. Hagan, 3 How. 212; Goodtitle v. Kibbe, 9 How.
4715 Doe v. Beebe, 13 low. 25; Barney v. Keokuk, 9+ U. 8.
324. DBut public and unoccupied lands, to which the United
States have acquired title, either by deeds of cession from
other States, or by treaty with a foreign country, Congress,
under the power conferred upon it by the Constitution, “to
dispose of and make all needful rules and regulations respect-
ing the territory or other property of the United States,” has
the exclusive right to control and dispose of, as it has with re-
gard to other property of the United States; and no State can
interfere with this right, or embarrass its exercise. United
States v. Gratiot, 14 Pet. 526 ; Pollard v. Hagan, 3 How. 212;
Irvine v. Marshall, 20 How. 558, 563; Gibson v. Chouleau,
above cited.

In MeGoon v. Scales, 9 Wall. 23, part of the public Jands in
Wisconsin being claimed under a sale for State taxes, this
court, speaking by Mr. Justice Miller, said: “ The answer to
this is, that the land was then owned by the United States,
and was not subject to State taxation.” 9 Wall. 27. No
reference was made to any act of Congress, or compact with
the State; but the fact that the land was then owned by the
United States was given as the only and conclusive reason
why it could not be taxed by the State. So in Zucker V.
Ferguson, 22 Wall. 527, in which it was decided that public
lands in Michigan, granted by act of Congress to the State, to
be held by the State to aid in the construction of a railroad,
could not be taxed by the State, Mr. Justice Swayne, deliver-
ing judgment, said: “ Upon general principles, she could not
tax the lands while the title remained in the United States,
nor while she held them as the trustee of the United States,
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which, in the view of the law, was the same thing.” 22 Wall.
572,

The cases in which it has been held that public lands
granted by the United States to a railroad company, continue
to be exempt from State taxation so long as the costs of sur-
vey have not been paid and patents have not been issued,
stand upon equally broad ground. Railway Co.v. Prescott,
16 Wall. 603, 608; Railway Co. v. McShane, 22 Wall. 444,
462; Northern Pacific Railroad v. Traill County, 115 U. 8.
600, 610. And the reason why, after lands have been duly
entered at the land office, and everything has been done to en-
title the party to a patent, they have by long usage, confirmed
by the decisions of this court, been considered, before the
patent is actually taken out, as subject to State taxation, is that
the United States have nothing but the naked legal title, and
the lands are in truth no longer public property, but have
become private property. Carroll v. Safford, 3 How. 441;
Witherspoon v. Duncan, 4 Wall. 210 Deffeback v. Hawke,
115 U. S. 392, 405.

Even in the courts of the several States, the decided and
increasing preponderance of authority is in favor of the abso-
lute exemption of all property of the United States from State
taxation.

The only instances that have been brought to our notice, in
which a State court has countenanced the right of a State to
tax any property of the United States, are the judgment now
under review; some remarks in Lowisville v. Commonwealth,
1 Duvall, 295, in which the only matter in issue was a tax laid
by the State of Kentucky on property of one of its own muni-
Clipal corporations ; a dictum in People v. Shearer, 30 Califor-
nia, 645, 658 ; and two cases in the Supreme Court of Penn-
sylvania, not found in the regular series of its reports, but only
in law periodicals, and in a reprint of one of them in a collec-
tion of nisi prius and other cases. Commonwealth v. Young,
1 Hall’s Journal of J urisprudence, 47; S. C., Brightly, 302;
Roach v, Philadelphia County, 2 Am. Law Journal (N. S.), 444.

In Commonwealth v. Y oung, decided in 1818, a person em-
ployed by the President of the United States, with the author-
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ity of Congress, to sell by public auction land in Pittsburgh,
owned by the United States, was indicted and fined for so
selling it, because he had not been licensed as an auctioneer
under the statutes of the State. It was found by special ver-
dict that the title to the land under the late proprietary of
Pennsylvania was vested in fee simple in the United States;
that the United States had erected a fort thereon, which had
been used as a barrack, military depot, and place of defence,
but had been disused as such a short time before the sale; and
that the State had never ceded its jurisdiction over it to the
Federal government. By the act of Congress of August 2,
1813, ch. 48, the President had been authorized to cause this
land to be sold, and the proceeds of the sale were “appropri-
ated, under the direction of the President, to the erection of
arsenals, armories and laboratories.” 38 Stat. 75. The ground
of the decision, as assigned by the court, was that the United
States held this lot as an individual, and therefore “the lot was
subject to taxation for State purposes, to the laws directing
the mode of alienation, and, in short, every other State regula-
tion that could operate on the property of an individual”
1 Hall’s Journal of Jurisprudence, 50 ; Brightly, 306. Of that
decision it is perhaps enough to say that, even if the manner of
transferring the property might lawfully be regulated by the
State, it does not appear to us to follow that the State might
take it by taxation ; the decision was made before the judg-
ment of this court in MeCulloch v. Marylond ; and the subse-
quent judgment of the Supreme Court of Pennsylvania in
Commissioners v. Dobbins, T Watts, 518, sustaining the validity
of a county tax upon the salary of an officer of the United
States, was reversed by this court. Dobbins v. Erie County
Commassioners, 16 Pet. 435,

In Roach v. Pliladelphia County, above cited, a tax on the
United States mint was held valid, but no opinion is reported.

On the other hand, the necessary exemption of all the prop-
erty of the United States from State taxation has been recog:
nized by the highest courts of Illinois, California and Kansas,
in the cases already cited; and by those of Virginia, Connectl-
cut, Towa and Wisconsin. Western Union Telegraph Co. V-
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Richmond, 26 Grattan, 1, 80; Andrew v. Auditor, 28 Grattan,
115, 124; West Hartford v. Water Commissioners, 44 Conn.
360, 368 ; Chicago, Rock Island & Pacific Railroad v. Dowven-
port, 51 Towa, 451, 454 5 Wisconsin Central Railroad v. Taylor
County, 52 Wisconsin, 37, 51, 52.

The legislatures of most of the States have affirmed the same
principle, by inserting in their general tax acts an exemption
of property belonging to the United States. Such a provision,
as has been well observed by the Supreme Court of Connecti-
cut in West Hartford v. Water Commissioners, above cited, is
not the foundation of the exemption, but is inserted only from
abundant caution, and because the assessment of taxes is to be
made by local officers skilled in the valuation of property, but
presumably unlearned in legal distinctions. 44 Conn. 368.

An examination of the existing statutes of the several States
(cited in the margin *) shows this result: In at least twenty-

~#The gxpress exemption of property of the United States in the general tax

acts of each State is as follows :

ArnaBama, “* All property belonging to the United States.” Code 1876, § 858.

ArgaNsas.,  “ All property, whether real or personal, belonging exclusively
to the United States.” Digest 1874, § 5035.

Cavirorz1a,  “The property of the United States.” Political Code 1872,
§ 3607.

CoLorADO. None. Gen. Stat. 1888, § 2815.

Coxxecricur. ¢ All property belonging to the United States.” Gen. Stat.
1875, tit. 12, ch. 1, § 12.

DeLaware, ¢ Property belonging to the United States.” Rev. Stat, 1874,
ch, 11, § 1,

FLoripA. <Al property, real and personal, of the United States.” Digest
1872, ch. 188, § 4. A

GEorGIa.  “All property specially exempted by the Constitution of the
United States.” < All lands, mines and minerals belonging to the United
States.” Code 1878, § 798. ¢ All public property.” Code 1882, & 798.

ILuvots, ¢ All unentered government lands, all public buildings or struc-
tures of whatever kind, and the contents thereof, and the land on which the
same are located, belonging to the United States.” Rev. Stat. 1880, ch. 120, §2.

INDIANA.  ¢“The property of the United States.” Rev. Stat. 1851, § 6276.

lowa.  «The property of the United States.” Code 1873, § 797.

Kaxsas,  ““All property belonging exclusively to the United States.” Stat.
1876, ch. 34, § 3.

KenTucky. ¢ The property of the United States, used for custom-houses,

post-offices, docks, ship-yards, forts, arsenals or barracks.” Gen. Stat. 1883,
ch. 92 art. 1L 61
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six States, namely, Massachusetts, Connecticut, New Jersey,
Delaware, Maryland, South Caroclina, Vermont, Maine, Ohio,
Indiana, Michigan, Wisconsin, Iowa, Kansas, Nebraska, Min-
nesota, Alabama, Mississippi, Louisiana, Arkansas, Texas,
Florida, West Virginia, California, Oregon and Nevada, all
property of the United States is expressly exempted from tax-
ation. In Rhode Island, New York, Illinois and Missouri, “all

ments and structures thereon, and all other property, belonging to the United
States. Rev. Stat. 1870, § 3233.

Maing. ¢ The property of the United States.” Rev. Stat. 1883, ch. 6, § 6.

MARYLAND. ‘‘ Property belonging to the United States.” Rev. Code 1878,
art. 11, § 8.

MassacHUSETTS., ¢ The property of the United States.” Pub. Stat. 1882,
ch. 11, § 5.

MicHieaN. ‘“All the property of the United States.” Compiled Laws 1871,
ch. 21, § 5.

MinnesoTA, ‘¢ Al property, whether real or personal, belonging exclusively
to the United States.” Stat. 1878. ch. 11, § 5.

Mississiepr.  ‘“ All property, real or personal, belonging to the United
States.” Rev. Code 1871, § 1662.

Missourt. ““ Lands and lots, public buildings and structures, with their
furniture and equipments, belonging to the United States.” Rev. Stat. 1879,
§ 6659.

NEBrASKA. ¢ The property of the United States.” Gen. Stat.1873, ch. 66, §1.

Nevapa. ‘“ All lands or other property of the United States.” Compiled
Laws 1873, ch. 98, § 4.

New Haumpsnire. “* The lots of land selected and purchased in this State
by the United States for the purpose of erecting light-houses and other public
buildings, with the buildings thereon.” Gen, Laws 1878, ch. 53, § 2.

New Jersey. ‘“The property and the bonds and other securities of the
United States.” Rev. Stat. 1877, p. 1151, § 5.

New Yorg. *1. All property, real or personal, exempted from taxation
by the Constitution of this State, or under the Constitution of the United States.
2. All lands belonging to this State, or the United States.” Rev. Stat. 1846,
pt. 1, ch. 13, tit. 1, § 4.

Norta CAROLINA. Parcels of land, econtaining not more than twenty acres
each, purchased by the United States from any individual or corporation, and
held “ for the purpose of erecting thereon light-houses, light-keeper’s dwellings,
life-saving stations, buoys and coal depots, and buildings connected therewith.”
Code 1883, §§ 3080, 8082..

Omro. ¢ All property, whether real or personal, belonging exclusively to
the United States.” Rev. Stat. 1880, § 2782.

OregoN. ¢ All property, real and personal, of the United States.” General
Laws 1874, ch, 57, § 4.




VAN BROCKLIN ». STATE OF TENNESSEE. 173
Opinion of the Court.

lands belonging to the United States ” are exempted ; and in
New York also ‘“all property, real or personal, exempted from
taxation under the Constitution of the United States’’ In
Georgia, the phrase is “ all public property ;” and in Tennessee,
“all property belonging to the United States, used exclusively
for public purposes.” In New Hampshire, North Carolina and
Kentucky, the exemption is of certain public buildings and the
lands on which they stand. In three States only, namely,
Pennsylvania, Virginia and Colorado, is no exemption of prop-
erty of the United States expressly declared. DBut it may be
remembered that the act of Congress for the admission of Colo-
rado provided in the most sweeping terms that the State should
impose no tax on lands or property then belonging to, or there-
after purchased by, the United States. Constitutions and
Charters, 1246. And no State court has more strongly stated
the absolute exemption of property of the United States from
State taxation than the Court of Appeals of Virginia has in a
recent case, saying : “It is very clear that the States are pro-

hibited from taxing either the property of the Federal govern-
ment or the instrumentalities by which its powers are carried
into execution. This doctrine is well settled.” Western Union
Telegraph Co. v. Rickmond, above cited.

General tax acts of a State are never, without the clearest
words, held to include its own property, or that of its munici-

PevNsyLvanta. Nonme., Stats. 1873. ch. 41 : 1874, ch. 94.

Ruope Isanp, < Lands ceded or belonging to the United States.” Pub,
Stat. 1882, ch, 41, §2.

SouTH CaRoLINA., ¢ All property owned exclusively by the United States.”
Rev. Stat. 1882, § 169.

TexNESSEE. ¢ All property belonging to the United States, used exclusively
for public purposes.”t Stat. 1883, ch. 105, § 2 ; Code 1884, § 601.

Texas. «All property, whether real or personal, belonging exclusively to
the United States, " Rev. Stat. 1879, art. 4673.

VERMONT. ¢ Real and personal estate owned by the United States.” Rev.
Laws 1800, § 270.

ViRaINIA, None, Code 1878, ch. 33, § 14,
(hW::]ST ViIrGINiA, ‘“ Property belonging to the United States.” Code 1868,
0. 29, § 43,

Wisconsty, ““ Property owned exclusively by the United States.” Rev.
Stat. 1878, $ 1088.
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pal corporations, although notin terms exempted from taxation,
Buckley v. Osburn, 8 Ohio, 180, 1873 Piper v. Singer, 4 8. &
R. 854 ; Directors of the Poor v. School Directors,42 Peun. St,
215 People v. Doe, 36 California, 220 ; Worcester County v.
Worcester, 116 Mass. 193 ; Trustees of Lublic Schools v. Tren-
ton, 3 Stew. (N. J.) 618, 667; Llochester v. Lush, 80 N. Y. 302;
State v. Hartford, 50 Conn. 89. The reasons for this have been
well stated in the cases in Massachusetts and New Jersey. Mr
Justice Devens, delivering the opinion of the Supreme Judicial
Court of Massachusetts, said : *“ The property of the Common-
wealth is exempt from taxation because, as the sovereign power,
it receives the taxation through its officers or through the
municipalities it creates, that it may from the means thus fur-
nished discharge the duties and pay the expenses of govern-
ment. Its property constitutes one of the instrumentalities by
which it performs its functions.” 116 Mass. 19+ And Mr.
Justice Depue, delivering the opinionof the Court of Errors of
New Jersey, said: “ The immunity of the property of the
State, and of its political subdivisions, from taxation, does not
result from a want of power in the legislature to subject such
property to taxation. The State may, if it sees fit, subject its
property, and the property owned by its municipal divisions, to
taxation, in common with other property within its territory.
But inasmuch as taxation of public property would necessarily
involve other taxation for the payment of the taxes so Jaid, and
thus the public would be taxing itself in order to raise money
to pay over to itself, the inference of law is that the general
language of statutes prescribing the property which shall be
taxable is not applicable to the property of the State or its
municipalities. Such property is therefore, by implication, ex-
cluded from the operation of laws imposing- taxation, unless
there is a clear expression of intent to include it.” 3 Stew.
(N. J.) 681.

In short, under a republican form of govermment, the whole
property of the State is owned and held by the State for pub-
lic uses, and is not taxable, unless the State which owns and
holds it for those uses clearly enacts that it shall share lthe
burden of taxation with other property within its jurisdiction.
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Whether the property of one of the States of the Union is
taxable under the laws of that State depends upon the inten-
tion of the State as manifested by those laws. But whether
the property of the United States shall be taxed under the laws
of a State depends upon the will of its owner, the United States,
and no State can tax the property of the United States without
their consent.

The only uncertainty in the decisions of this court upon the
subject is to be found in two cases, the one argued at December
term, 1847, and the other at December term, 1848, and both
reargued by order of the court and decided at December term,
1849, by an equal division of the judges, and therefore not re-
ported, but which appear by the records to have been as follows :

The first of those cases was United States v. Portland, which,
as agreed in the statement of facts upon which it was submitted
to the decision of the Circuit Court of the United States for the
District of Maine, was an action brought by the United States
against the City of Portland to recover back the amount of
taxes assessed for county and city purposes, in conformity with
the statutes of Maine, upon the land, wharf and building owned
by the United States in that city. The building had been
erected by the United States for a custom-house, and had al-
ways been used for that purpose, and no other. The land,
building and wharf were within the legislative jurisdiction of
the State of Maine, and had always been so, not having been
purchased by the United States with the consent of the legis-
lature of the State. The case was heard in the Circuit Court
aj[ May term 1845, and was brought to this court upon a cer-
tificate of division of opinion between Mr. Justice Story and
Judge Ware on several questions of law, the principal one of
which was, whether the building, land and wharf, so owned
anld occupied by the United States, were legally liable to tax-
ation; and this court, being equally divided in opinion on those
questions, remanded the case to the Circuit Court for further
Proceedings. The action therefore failed. The legislature of
Mam.e having meanwhile, by the statute of 1846, ch. 159, § 5,
provided that the property of the United States should be ex-
¢pted from taxation, the question has never been renewed.
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The second case was that of Roach v. Philadelphia County,
above mentioned, a suit brought by the county of Philadelphia
against the treasurer of the mint of the United States to re.
cover State, county and city taxes, which were found by special
verdict to have been assessed, pursuant to the statutes of Penn-
sylvania, upon a certain marble building and a lot of ground
upon which it stood, the property of the United States, and
the building having been erected and used by the United States,
from the time of its completion, under the Constitution and laws
of the United States, as a mint for coining money, regulating the
! value thereof and of foreign coin, and for fixing the standard
of weights and measures, and now used for that purpose. The
judgment rendered by the Supreme Court of Pennsylvania on
March 31, 1845, holding the building and land to have been
subject to the assessment and payment of the taxes, was brought
to this court by writ of error, and affirmed by an equal division
of opinion.

The division of opinion here in those cases was evidently the
reason for the guarded form in which the general doctrine was
stated, while those cases were pending, by Mr. Justice Wood-
‘ bury in United States v. Ames, 1 Woodb. & Min. 76, 85, and
) presently afterwards by Mr. Justice Grier in United Staiesv.
' Weise, 2 Wall. Jr. 72, and by Mr. Crittenden, as Attorney
General, in 5 Opinions of Attorneys General, 316, as well as by
Mr. Justice McLean, when, in delivering the judgment of this
court upholding the validity of a State law taxing all money
or exchange brokers, he said: “ The taxing power of a State is
one of its attributes of sovereignty. And where there has been
no compact with the Federal government, or cession of juris-
diction for the purposes specified in the Constitution, this power
reaches all the property and business within the State, which
are not properly denominated the means of the general govern-
ment.”  Nathan v. Louisiana, 8 How. 78, 82. Somewhat sim-
ilar language was used by Mr. Justice Clifford in later cascs,
in which it did not become necessary to define what coul(.l
properly be considered as “ means of the general government.”
Society for Savings v. Coite, 6 Wall. 594, 605; State Ton
nage Taw Cases, 12 Wall. 204, 224 ; Ward v. Maryland, 12

et A Pl R BTG N SR N
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Wall. 418, 427; Transportation Co. v. Wheeling, 99 U. 8.
973, 279.

But the two decisions above mentioned, by an equal division
of this court, and with no evidence of the reasons which influ-
enced any of the judges, have no weight as authority in any
other case ; and we have no hesitation in saying that a tax im-
posed under authority of a State upon a building used as a cus-
tom-house or a mint, and the land on which it stands, owned
by the United States, cannot be supported, consistently with
the principles affirmed in MeCulloch v. Maryland, especially in
4 Wheat. 432, above cited, or with the recent judgments of
this court, some of which have been already referred to.

The liability of the property of the Pacific Railroad Com-
panies to State taxation has been upheld, on the distinction
stated in MeCulloch v. Maryland, + Wheat. 436, and in Osborn
v. Bank of United States, 9 Wheat. 867, already cited, and re-
asserted in National Banlk v. Commonwealth, 9 Wall. 353, 362,
namely, that although the railroad corporations were agents of
the United States, the property taxed was not the property of the
United States, but the property of the agents, and a State might
tax the property of the agents, provided it did not tax the means
employed by the national government. Z%homson v. Pacific
LRailroad, 9 Wall. 579 ; Razlroad Co. v. Peniston, 18 Wall. 5.
In Railroad Co. v. Penzston, Mr. Justice Strong, who delivered
the principal opinion, dwelt upon the consideration, that the
property taxed was not owned by the United States, as essential
to support the validity of the tax. 18 Wall. 32, 34. And Mr.
Justice Bradley, in a dissenting opinion in which Mr. Justice
Field joined, said: “The States cannot tax the powers, the
operations, or the property of the United States, nor the
eans which it employs to carry its powers into execution.”
18 Wall. 41.

The cases in which this court has held that the United States
have no power under the Constitution to tax either the instru-
Mmentalities or the property of a State have a direct and im-
bortant bearing upon the question before us.

In Collector v. Day, 11 Wall. 118, it was adjudged that Con-
gtess had no power, even by an act taxing all incomes, to levy

VOL. cxvIr—12
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a tax upon the salaries of judicial officers of a State, for reasons
similar to those on which it had been held in Dobbins v. Erie
County Commissioners, 16 Pet. 435, that a State could not tax
the salaries of officers of the United States. Mr. Justice
Nelson, in delivering judgment, said : “ The general government,
and the States, although both exist within the same territoril
limits, are separate and distinct sovereignties, acting separately
and independently of each other, within their respective
spheres. The former in its appropriate sphere is supreme;
but the States, within the limits of their powers not granted,
or, in the language of the Tenth Amendment, ‘reserved, are
as independent of the general government as that government
within its sphere is independent of the States.” 11 Wall. 124

Applying the same principles, this court, in United States .
Railroad Co., 17 Wall. 322, held that a municipal corporation
within a State could not be taxed by the United States on the
dividends or interest of stock or bonds held by it in a railroad
or canal company, because the municipal corporation was a
representative of the State, created by the State to exercise a
limited portion of its powers of government, and therefore
its revenues, like those of the State itself, were not taxable by
the United States. The revenues thus adjudged to be exempt
from federal taxation were not themselves appropriated to any
specific public use, nor derived from property held by the
State or by the municipal corporation for any specific publi
use, but were part of the general income of that corporation,
held for the public use in no other sense than all property and
income, belonging to it in its municipal character, must beso
held. The reasons for exempting all the property and income
of a State, or of a municipal corporation, which is a political div-
sion of the State, from federal taxation, equally require the ex
emption of all the property and income of the national gover®
ment from State taxation.

The latest utterance of this court upon this subject is in a ¢
decided at the present term, in which Mr. Justice Bradley, de
livering the judgment of the whole court, upon a question of
the extent of the taxing power of a State, said : “ We take 10
to be a point settled beyond all contradiction or question, that
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a State has jurisdiction of all persons and things within its ter-
ritory which do not belong to some other jurisdiction, such as
the ;epresentatives of foreign governments, with their houses
and effects, and property belonging to or in the use of the gov-
ernment of the United States.” Coev. Errol, 116 U. 8. 517, 524.

The United States acquired the title to all the land now in
question under the express authority of acts of Congress, and
by proceedings the validity of which is clearly established by
a series of decisions of this court. Acts of June 7, 1862, ch.
98, § 7, 12 Stat. 423; June 8, 1872, ch. 337, § 4, 17 Stat. 331,
and February 8, 1875, ch. 36, § 26, 18 Stat. 313; DBennett v.
Hunter, 9 Wall. 8265 De Treville v. Smalls, 98 1. S. 517;
Keely v. Sanders, 99 U. 8. 441 United States v. Taylor, 104
U. 8. 216 United States v. Lawton, 110 U. 8. 146. The im-
position of direct taxes upon the land by those acts of Congress
was a lawful exercise of the power conferred by the Constitu-
tion to lay and collect taxes. The provisions authorizing the
United States to sell the land for nonpayment of the taxes
assessed thereon, and to purchase the land for the amount of
the taxes if no one would bid a higher price, were necessary
and proper means for carrying into effect the power to lay and
collect the taxes; and so were the provisions authorizing the
United States afterwards to sell the land, to apply the proceeds
to the payment of the taxes, and to hold any surplus for the
benefit of the former owner. While the United States owned
the land struck off to them for the amount of the taxes because
no one would pay more for it, and until it was sold by the
United States for a greater price, or was redeemed by the
.former owner, the United States held the entire title as secur-
ity for the payment of the taxes; and it could not be known
how much, if anything, beyond the amount of the taxes the
land was worth. To allow land, lawfully held by the United
States as security for the payment of taxes assessed by and due
to them, to be assessed and sold for State taxes, would tend to
create-a conflict between the officers of the two governments,
to deprive the United States of a title lawfully acquired under
EXpress acts of Congress, and to defeat the exercise of the con-
Stitutional power to lay and collect taxes, to pay the debts and
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provide for the common defence and general welfare of the
United States.

The question whether the taxes laid under authority of the
State can be collected in this suit depends upon the question
whether they were lawfully assessed. But all the assessments
were unlawful, because made while the land was owned by the
United States. The assessments, being unlawful, created no
lien upon the land. Those taxes, therefore, cannot be col-
! lected, even since the plaintiffs in error have redeemed or pur-
chased the land from the United States.

Whether the Supreme Court of Tennessee rightly construed
| the provisions of the Constitution and statutes of the State as
i not exempting from taxation land belonging to the United

States, exclusive jurisdiction over which had not been ceded

by the State, is quite immaterial, because. for the reasons and

upon the authorities above stated, this court is of opinion that
i neither the people nor the legislature of Tennessee had power,
by constitution or statute, to tax the land in question, so long
as the title remained in the United States.

The result is, that the judgment of the Supreme Court of the
State of Tennessee must be reversed, and the case remanded
to that court for further proccedings in conformity with
this opinion.

GRAFFAM & Another ». BURGESS.

| APPEAT. FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THF
DISTRICT OF MASSACHUSETTS.

Argued December 3, 1885.—Decided March 1, 1886.

A judicial sale of real estate will not be set aside for inadequacy of price,
unless the inadequacy be so great as to shock the conscience, or unless
there be additional circumstances against its fairness. !

Great inadequacy of price at a judicial sale of real estate requires only slight
circumstances of unfairness in the conduct of the party benefited by the
sale, to raise a presumption of fraud.

If the inadequacy of price paid for the purchase of real estate at a sale on al
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execution be so gross as to shock the conscience, or if in addition to gross
inadequacy the purchaser has been guilty of unfairness or has taken any
undue advantage, or if the owner of the property or the party interested in
it has been for any other reason misled or surprised, then the sale will be
regarded as fraudulent and void, and the party injured will be permitted
to redeem the property sold.

Looking at the whole facts in this case the court finds traces of design on the
part of plaintiff in error to mislead defendant in error, to lull her into
security, and thus prevent her from redeeming her property sold on execu-
tion within the period allowed by the Statute of the State; and the court
sustains the action of the court below in making a decree allowing redemp-
tion of the same after the expiration of that period.

After hearing of the proofs, a bill in equity may be amended so as to put in
issue matters in dispute and in proof, but not sufficiently put in issue by
the original bill.

This was a bill to redeem from a sale of real estate in Mas-
sachusetts under an execution issued from one of the State
courts. The suit was commenced after the expiration of the
period allowed by the Statutes of that State for redeeming
from such a sale. The facts which make the case are stated
in the opinion of the court.

Mr. A. A. Ranney for appellants.
Mr. John Lowell for appellee.

M. Jusrice Braprey delivered the opinion of the court.

This was a bill in equity filed on the 10th of July, 1880, by
Christine J. Burgess, the appellee, against Peter Graffam, Sam-
tel M. Fairfield, Edward B. Newhall, and others, to compel
Graffam to deliver up to her certain lands and premises unlaw-
fully held by him (as alleged), and for other and further relief.

The bill alleged that the complainant had for many years
been the owner in fee simple of the premises in question, a
house and lot in the town of Melrose, Middlesex County, Mas-
sachusetts, unencumbered and worth at least $10,000; that
complainant  generally occupied the property as a summer
residence, and, when not occupying it herself, rented it out to
tevants with the furniture therein ; and that her general resi-
dence was with her husband in Providence, Rhode Island. It




S —————

OCTOBER TERM, 1885.

Opinion of the Court.

was further alleged that in the fall of 1877 the complainant
had some mason work done by Peter Graffam, one of the de-
fendants, the bill for which was $23; that the complainant
objected to paying the bill on the ground that the work
was badly done; that in January, 1879, Graffam employed
Samuel M. Fairfield, an attorney, one of the defendants, to sue
the complainant for this bill, by attachment, in the Middlesex
District Court, and that on the 10th of March, 1879, he
recovered judgment against her for $28.95 damages and
$16.15 costs :—That execution was issued on this judgment,
and the whole property was sold by the sheriff, at his office in
Malden, on the 17th of May, 1879; and that Graffam became
the purchaser for $73.10, and the sheriff gave him a deed:—
That in January, 1879, Edward B. Newhall, a real estate
agent, pretending to have a claim of $30 against the complain-
ant for services, employed Fairfield to sue the same, and an
attachment was issued, and judgment recovered on the same
10th of March, 1879, and execution issued and levied on the
interest of complainant remaining in the premises after the
sale to Graffam :—And that a sale was made of said interest to
Newhall on the 18th of August, 1879, for $81.21, and a deed
was given to him by the sheriff accordingly. The complainant
alleges that neither of these claims was valid against her, and
that the parties knew it:—That when the levies and sales were
made the complainant had $3000 worth of furniture ant
personal property in the house entirely unencumbered; and
had a well-known agent in the neighborhood, and a tenant in
the house until June 1, 1879, after which she occupied it
herself until the fall; that she also had an attorney in Mas
sachusetts known to the defendants ; but that no notice of such
sale was ever communicated to her, her attorney, agent, or
tenant:—That in 1880, from and after the 1st of May, the
complainant expended $1200 in repairs to the house and
grounds :—That Graffam and the other defendants meanwhilAe
conspired together to keep her in ignorance of the sale until
the year, allowed by the statutes of Massachusetts for redeen
ing the property, had expired :—That in pursuance of this
scheme Graffam bought out Newhall, who, by his subsequens
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purchase, had a right to redeem the property from the sale to
Graffam :—That the year for redemption having expired on
the 17th of May, 1880, on the 22d of June thereafter, Graffam,
Fairfield and others, during the temporary absence of the com-
plainant from the house, seized their opportunity, entered upon
the premises, broke into the house, and took possession of it in
behalf of Graffam, removed all the funiture and other personal
property, including the wearing apparel of complainant, of her
husband and servant, took possession of her private corre-
spondence and papers, and the sum of $170 in money, and still
held possession of all of said property at the time of filing the
bill :—That complainant, on being informed of this proceeding,
immediately caused an investigation to be made, and for the
first time learned of the sales made under the executions:—
That she thereupon entered into negotiation with Graffam to
try to get a settlement, and offered to pay him all that the
property had been sold for, and such reasonable costs and
charges as he had sustained ; but that he refused any arrange-
ment unless she would pay him $1100, which he claimed was due
him by reason of the large sums he had expended to employ
counsel and men to watch and advise him of the complainant’s
absence, so that he could take possession. The bill states that
Graffam still had keepers in possession of the house, who were
injuring it by their wanton conduct, and that the complainant
was informed that Graffam intended to sell the property,
and was soliciting offers for it. An answer under oath was
waived. On the 16th of June, 1880, an amendment to the bill
was filed, alleging that Graffam, to carry out his fraud, had
conveyed the property to one IIerbert F. Doble for the nomi-
nal consideration of $5000; and stated several circumstances
to show that it was not a bond fide transaction. The deed
Wwas dated before the filing of the bill, but it was charged that
1t Wwas not executed till afterwards, and that the date was a
false one. Doble was made a party.

The defendants severally answered, but as the answers were
not required to be under oath, it is unnecessary to recite them.
The parties went into proofs, and the cause was heard before
the court below, which, in January, 1882, announced its opinion,




PP —

———

184 OCTOBER TERM, 1885.
Opinion of the Court.

that the case was one for redemption, but not for entire annul-
ment of proceedings and unconditional surrender of the prop-
erty on account of fraud ; therefore, dismissing the bill against
all the defendants except Graffam and Doble, the court gave
the complainant leave to amend her bill on payment to the de-
fendants of costs and reasonable counsel fees. The complainant
amended her bill accordingly, by adding an offer to pay into
court the amount of the two judgments recovered against her
by Graffam and Newhall, with interest, and praying for per-
mission to redeem the property, and that Graffam and Doble
might be required to account for rents and profits, and to re-
convey to her. This amendment was first objected to, and
then demurred to, but objections and demurrer being overruled,
the defendants filed an answer, setting up that the application
to redeem came too late, and that no sufficient offer was made
to entitle complainant to redeem ; that defendants were entitled
to $2000 for expenses, &c. The complainant paid into court
the defendants’ costs, $215.45, a counsel fee of $150 allowed by
the court, and $181.24, the amount of the two judgments and
sales under the same, with interest.

Thereupon, the court made a decree, dated April 21, 1882,
whereby, after reciting the payment of the money into court
by the complainant, and that the defendants, Graffam and
Doble, had collected certain rents and made certain payments,
and had made charges for services, and for the custody and
care of the premises, and that these accounts and items had
been submitted directly to the court without reference to a
master, and the court having found and declared that the de-
fendants, Graffam and Doble, were sufficiently paid by the
rents received by them for all said charges and expenses, it Was
then decreed as follows, namely, “ that the complainant is en-
titled to redeem the premises without further payments for
such redemption ; that the said defendants, Graffam and Doble,
are entitled to receive the sums already paid into court for their
benefit, and to retain the rents received by them ; and that the
said defendants, Graffam and Doble, make conveyance of the
real estate described in the bill to the complainant, free from
all encumbrances made or suffered by or through them.” It
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was also referred to a master to determine the form of convey-
ance to be made pursuant to the decree, to receive said convey-
ance, duly executed, and to deliver the same to the complain-
ant, and report proceedings. The master reported the form of
a deed, which was approved, and the defendants were ordered
to execute it. From this decree the defendants, Graffam and
Doble have appealed.

We do not propose to review the evidence in the case in de-
tail. We have carefully examined it and find the principal al-
legations of the bill to be true, and are convinced that, whilst
the complainant was apprised of the suits of Gratfam and New-
hall instituted against her by attachment, in her absence, in
January, 1879, and employed counsel to defend them, yet that
she was totally ignorant of the issue of executions on the
judgments in those cases, and of the sale of her property
under the same and of the legal rights which Graffam ac-
quired, or might acquire, by the lapse of a year’s time after the
sale. We are satisfied that she was unconscious of the position
in which her property stood, and that Graffam knew that she
was unconscious of it, and endeavored to keep her so, and took
an inequitable advantage of her ignorance to get possession of
her property, and to get her in his power. Even if it be true,
as the court below supposed, that the evidence was insufficient
to make out a case of conspiracy and fraud, that would sustain
a decree for unconditional delivery of the property as originally
prayed, we think it is abundantly sufficient to justify the de-
cree which the court below did make, allowing the complainant
to redeem upon payment of debt, interest, costs, and counsel
fees. Tn our Judgment of the case, the defendants ought to be
well satisfied with this disposition of the case.

1t is a principle of law, as well as of natural justice, that
greater consideration and care are due to persons known to be
unable to take care of themselves, than to those who are fully
able to do so. The driver of a team, seeing a child or a woman,
Ora person of known feeble intellect, in the street, is bound to
exercise greater care and diligence to avoid doing them harm,
than would be obligatory if it was a grown and capable man.
In dealing with a man, whose rights, without his knowledge,
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but which by due diligence he might know, are passing away
by lapse of time into another’s hands, the latter may, perhaps,
justify himself in the eye of the law (though not in conscience)
in preserving a wary and crafty silence, so as to put his victim
off his guard and bring him into his own power, whilst he
would be perfectly inexcusable in taking such advantage of a
woman, unskilled in business, and unused to the stratagems
which are sometimes resorted to by unscrupulous persons.

In view of this just standard of human action, which a court
of equity always recognizes, the conduct of the defendant,
Graffam, appears in a very unenviable light.

‘What is the scheme which has been carried out, and is now
sought to be sustained in this court? Nothing more nor less
than to get and keep possession of the complainant’s property,
worth $10,000, to satisfy a paltry claim of less than §200; and
this has been accomplished by keeping from her all knowledge
of the device, lulling her into security until the year for redemp-
tion passed by, having her operations watched and her foot-
steps dogged, and clandestinely seizing possession in her tem-
porary absence.

It is insisted that the proceedings were all conducted accord-
ing to the forms of law. Very likely. Some of the most
atrocious frauds are committed in that way. Indeed, the
greater the fraud intended, the more particular the parties to
it often are to proceed according to the strictest forms of law.

Considering the amount of the stake to be won, and the
overwhelming injury to be inflicted upon an unsuspecting
woman, it is difficult to regard with equanimity the proceed-
ings of the defendant as the year of redemption drew to its
close, and after it had terminated. The fact is virtually ad-
mitted that he kept up a regular corps of spies to watch her
movements whilst she was laying out hundreds of dollars in
repairs on the property, in order to find a favorable moment,
when she was absent, to take possession of her home; and that
he seized such a moment, and did take possession, and removed
all her furniture and chattels, even to her clothing and private
papers, and virtually turned her into the streets. These ad-
mitted facts are enough of themselves to show the animus and
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intent of the defendant. No man with an honest purpose
could have done this, whatever aggravation he may have had
relating to the payment of his claim. There were other meth-
ods to which he could and would have resorted. A piano or a
mirror would probably have satisfied his whole claim.

The pretence that, before striking the blow, he gave the
complainant warning, by calling upon her and telling her that
he had bought the premises, and that she must settle the case,
does not palliate the defendant’s conduct, or change its bearing
on the case. It was evidently done, not for the purpose of
getting his money, or getting an arrangement, but to give a
better coloring to his proceedings. We only have his story as
to what he said. The instructions of his lawyer were “to ask
her for a settlement of the claims which he held, and to tell
her that, unless they were paid immediately, he would have
to take it out of her property.” This is probably what he
said; and it was well calculated to mislead the complainant
as to her real position and the defendant’s intentions and
power. She would not understand, from what he said, that her
property was in any immediate peril. Why did he not tell
her that the property was sold at sheriff’s sale, and that the
time for redeeming it was about expiring, and that if it expired
he could retain the whole property forever? Tle evidently did
not wish it redeemed, for then she would only have had to pay
the debts, or the amounts bid. He wanted to get her into his
power. Ho was willing to let her go on and spend some few
more hundreds of dollars in repairs. These were certainly all,
or mostly, made after the 17th of May. Standing by and see-
ing her doing this, and letting her go on without informing
hier of her position and of his rights, considering the character
of the respective parties, was itself a fraud.

Mr, Brown, the complainant’s counsel, having called upon
Fairﬁeld, as Graffam’s attorney, after the seizure of the prem-
1868, to ascertain what arrangement could be made, testifies
that the latter demanded for his client 8750, and a full dis-
charge of all liability on account of the removal of the personal
property, and that one reason assigned by him for demanding
such a large amount was that Graffam had spent a great deal
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of his time in watching the property, and should be paid lib-
erally. The witness continued, “1 asked him what was the
occasion of watching the property. IHe said they watched the
property to see what Mrs. Burgess was doing with it until the
year expired, and that since that he had employed men to
watch the property in order to ascertain when Mrs. Burgess
was away, so that they could get in and take possession. He
said that arrangement continued until the 22d of June, when
he received a dispatch at his office in Boston stating that Ms.
Burgess was away ; that then he took some person with him
from Boston, as a keeper, went to Melrose on the next train, and
assisted in opening one of the back windows of the house, and
went in and took out the property. I said to him, ¢ what was
the need of your watching the property ¢ Did you not under-
stand that before the year had expired from the date of the
sale on the execution of Peter Graffam against Mrs. Burgess,
Edward B. Newhall, the purchaser of the right of redemption
under the subsequent sale on his execution, was bound to come
in and redeem from the sale to Peter Graffam or lose his
debt?’ To which he replied that he understood that very well;
that he advised his client, Peter Graffam, to purchase the New-
hall title by sheriff’s sale, and wait until the expiration of the
year from the sale to Newhall before the matter was stirred
up, and he added—TI give his language almost verbatim—* Mr.
Brown, we have had trouble enough with this woman, and we
never intended that she should redeem this property if we could
help it.’” “He repeated that when they went into this mat-
ter they intended to clean her out.”

Fairfield denies these expressions, it is true; but they are so
consonant with what actually took place, that we may suppose
that he did not recollect precisely what he did say. Brown
says that he caused the conversation to be taken down in short
hand as soon as he returned to his own office. It is true that
Fairfield’s declarations ought not to be used against Graffam,
except when made by him in the course of his business as Graf-
fam’s attorney. It is in this point of view that they have been
noticed.

The testimony of Conant, the complainant’s agent, is signifi-
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cant in this connection. He was in Melrose when the defend-
ant was removing the personal property. He went to the
house to see what was the matter. Ile knew the teamster, and
the man who was loading the wagon. He says: “I asked the
cause of all this trouble. I conversed mostly with a black-
haired man, who appeared to be the keeper in charge; he told
me it was about a mason’s bill. I asked him the amount, and
also asked him for time to telegraph to Mrs. Burgess, and I
would see that the bill was paid within ten minutes. Ie said,
No, she had had time enough. This was between eight and nine
o'clock at night. I stayed there about an hour.”

In any light in which Graffam’s conduct may be viewed, it
is clear that he did not pursue an open, straightforward course.
As we view the proofs, he evidently conceived the design of
getting the complainant’s property for a mere nominal consid-
eration, or else, of getting her into his power so as to compel
her to comply with any exorbitant demands he might choose
to make. Ile knew she was ignorant of the sale, and of the
position in which the sale placed her. He stood by and saw
her expending large sums of money on the property in total
unconsciousness of his proceedings, and of the means of injur-
ing her which he held in his hands. Instead of undeceiving her
he gave her a mere perfunctory notice, that if she did not set-
tle the claims which he held he would have to take it out of
her property, and pursued just such a course as was calculated
to ull instead of exciting any suspicions of the real danger in
which she stood, all the time purposing to take possession of
the property for his own use as soon as her back was turned,
and keeping spies to watch her proceedings, and to find a favor-
able opportunity of clandestinely slipping into the premises in
her absence. Tt this is not fraud, we should have great diffi-
culty in defining what fraud is.
~ That the defendant sought to put all possible embarrassments
n the way of the redemption of the property, is evinced by the
device resorted to of getting an assignment of Newhall’s claim.
N erhall had purchased all the interest of the complainant re-
Maining in the property after the sale to Graffam, which in-
cluded the right of redemption. The testimony given on this
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subject by Graffam’s counsel, Fairfield, indicates the object of
this move. I formed,” says he, “an opinion in the premises
that Newhall had a right to redeem the Graffam title or claim,
and as I was counsel for both, I stated to Newhall that he had
the right if he desired it, and told him and Peter Graffam, also,
that one had better buy the other out and hold both claims,
Newhall was not disposed to do it and Graffam was, so I set-
tled the matter in that way.”

Then the pretended sale to Doble, at the time, and under the
circumstances it was made, shows a design to place the prop-
erty beyond the complainant’s reach. It is very obvious, from
the evidence, that this was a sham sale. Graffam evidently saw
that a day of reckoning was coming, and the property must be
placed out of his hands. A deed was drawn with the nominal
consideration of 85000, first, to N. L. Graffam, one of Peter
Graffam’s counsel in the case. That was abandoned. The deed
was changed by erasing N. L. Graffam’s name and inserting
Doble’s under an arrangement in writing, which writing was
called for and promised, but never produced, but we infer from
Doble’s own testimony that he was to be held harmless. This
change was not effected until the 13th of July, 1880, three days
after the bill was filed in this case; but the date of the deed is
the 6th of July and the date of the acknowledgment (taken
before the attorney, Fairfield,) is the 7th of July, which, of
course, cannot be the true date, since it is testified that the ac-
knowledgment was not taken until Doble gave his check, which
is dated the 13th. Doble testifies that he was to pay $1600
for the property, the consideration in- the deed being $5000,
and the property worth $10,000. The transaction is marked
all over with evidences of fraud and simulation.

Looking at the whole case, the traces of design on the part
of Graffam to mislead the complainant, to lull her into security,
and thus to prevent her from redeeming the property, are abun-
dantly manifest, and such design must be assumed as an estab-
lished fact in the case.

It is hardly necessary to cite authorities on a matter the
solution of which depends on the application of such obvious
principles of equity and justice. As already perceived, We
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do not rest our conclusion alone upon the gross inadequacy
of the consideration of the sale; but upon that, in connection
with the unfair conduct of the defendant in taking advantage
of the complainant’s ignorance of the sale, and giving her no
intelligible notice or intimation of it, or of his intended seizure
of the property after the year of redemption had passed, but
standing by and seeing her expend large sums of money upon
it, even after the year had expired. This, we think, presents a
case sufficiently strong to justify the action of the court below,
at least to the extent to which it went in making the decree
appealed from. A few legal propositions, with a reference to
the decisions on which they rest, is all that we deem it neces-
sary to state.

It was formerly the rule in England, in chancery sales, that
until confirmation of the master’s report, the bidding would be
opened upon a mere offer to advance the price ten per centum.
2 Daniell’s Ch. Pr., 1st Ed. 924; 2d Ed. by Perkins, 1465%,
1467%; Sugden on Vendors & Purchasers, 14th Eng. Ed. 114.
But Lord Eldon expressed much dissatisfaction with this prac-
tice of opening biddings upon a mere offer of an advanced price,
astending to diminish confidence in such sales, to keep bidders
from attending, and to diminish the amount realized. Whdte
v. Wilson, 14 Ves. 151; Williams v. Attenborough, Turner &
Russell, 755 White v. Damon, 7 Ves. 80, 34. Lord Eldon’s views
were finally adopted in England in The Sale of Land by Auc-
tion Act, 1867, 80 and 31 Vict., c. 48, § 7, so that now the
highest bidder at a sale by auction of land, under an order of
the court, provided he has bid a sum equal to, or higher than,
the reserved price (if any), will be declared and allowed the
Purehaser, unless the court or judge, on the ground of fraud or
Improper conduct in.the management of the sale, upon the
application of any person interested in the land, either opens
the biddings, or orders the property to be resold. 1 Sug-
den on Vendors & Purchasers, 14th Ed. by Perkins, 114,
note (a").

In this country Lord Eldon’s views were adopted at an early
day by the courts, and the rule has become almost universal,
that a sale will not be set aside for inadequacy of price, unless
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the inadequacy be so great as to shock the conscience, or unless
there be additional circumstances against its fairness: being
very much the rule that always prevailed in England as toset-
ting aside sales after the master’s report had been confirmed.
Livingston v. Byrne, 11 Johns. 555, 566, [1814]; Welliamson
v. Dale, 3 Johns, Ch. 290, 292, [1818]; owell v. Baker, 4
Johns. Ch. 118, [1819] ; ZZernan v. Wilson, 6 Johns. Ch. 411,
[1822]; Duncan v. Dodd, 2 Paige, 99, [1830]; Collier v.
Whipple, 13 Wend. 224, 226, [1834] ; Zripp v. Cook, 26 Wend.
148 ; Lefevre v. Laraway, 22 Barb. 167, 173 ; Seaman v. Rig-
gins, 1 Green’s Ch. (2 N. J. Eq.) 214 ; Eberhardt v. Gilchrist,
3 Stockt. (11 N. J. Eq.) 167; Campbell v. Gardner, 3 Stockt.
(11 N. J. Eq.) 423 ; Marlatt v. Warwick, 3 C. E. Green, (18
N. J. Eq.) 108; Klepping v. Stellmacker, 6 C. E. Green, (21
N. J. Eq.) 3828; Wetzler v. Schauwman, 9 C. E. Green, (24 N.
J. Eq.) 60; Carson’s Sale, 6 Watts. 140 ; Surget v. Byers,
Hempst. 715 ; Byers v. Surget, 19 Ilow. 303 ; Andrews v.
Seoton, 2 Bland, 629; Glenn v. Clapp, 11 G. & J. 1; House
v. Walker, 4 Maryland Ch. 62; Young v. Teague, 1 Bailey
Eq. 13, 14 ; White v. Floyd, Speer’s Eq. 351 ; Hart v. Bleeght,
3 T. B. Mon. 273; Reed v. Carter, 1 Blackford, 410; Pierce
v. Kneeland, 7 Wisc. 224 ; Montague v. Dawes, 14 Allen, 369;
Drinan v. Nichols, 115 Mass. 853.

From the cases here cited we may draw the general con-
clusion that, if the inadequacy of price is so gross as to shock
the conscience, or if, in addition to gross inadequacy, the pur-
chaser has been guilty of any unfairness, or has taken any
undue advantage, or if the owner of the property, or party
interested in it, has been for any other reason, misled or sur-
prised, then the sale will be regarded as fraudulent and void,
or the party injured will be permitted to redeem the property
sold. Great inadequacy requires only slight circumstances of
unfairness in the conduct of the party benefited by the sale to
raise the presumption of fraud.

In Howell v. Baker, ubi*supra, where the case was a sale by
a sheriff, grossly inadequate as to price, and was made on
a stormy day, and the attorney was the purchaser, and no one
was present but him and the sheriff, Chancellor Kent held the
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purchaser as a trustee for both parties, and allowed the debtor
to redeem.

In Klopping v. Stellmacker, where there was a sheriff’s sale
for fifty-two dollars, of property worth two thousand dollars,
belonging to a party who was ignorant, stupid and perverse,
and would not believe thatehis property would be sold for such
a paltry amount, though told that it would be, Chancellor
Zabriskie, after conceding that mere inadequacy of price at a
sheriff’s sale is not sufficient ground to set aside a’'conveyance,
added: “ But when such gross inadequacy is combined with
fraud or mistake, or any other ground of relief in equity, it
will incline the court strongly to afford relief. The sale in this
case is a great oppression on the complainants. They are ig-
norant, stupid, perverse, and poor. They lose by it all their
property, and are ill fitted to acquire more. They are such as
this court should incline to protect, notwithstanding perverse-
ness.”  The Chancellor allowed the complainant to redeem the
property by paying the purchase price and costs.

Byers v. Surget, 19 Tlow. 303, was a case of sheriff’s sale at
a very grossly inadequate price, and the purchaser was an at-
torney in the case. Mr. Justice Daniel, delivering the opinion
of this court, after giving a history of the transaction, said:
“Such is the history of a transaction which the appellant asks
of this court to sanction ; and it seems pertinent here to inquire,
under what system of civil polity, under what code of law or
ethics, a transaction like that disclosed by the record in this
case, can be excused, or even palliated.”

The two cases cited from the Massachusetts Reports, were
sales by mortgagees ; but the principles on which these cases
rest are the same as in those of sale by the sheriff or other officer.
IH. Drinan v. Nichols, the sale was made in apparent good
faith, except, that the mortgagee knew that the owner had paid
the accruing interest to the former owner who had given the
mortgage, and expected that he would pay it over to the mort-
gagee.  But this not being done, the mortgagee made the sale,
withous giving any notice to the owner. The court, speaking
thrf)ugh Judge Endicott, say: “The mortgagee knew that the
Plaintiff, as administrator of her husband’s estate, intending to

VOL. cXvIr—13
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protect the interests of his minor children, had actually paid
the money through the accustomed channel, and expected it
would be paid by Pope to the mortgagee. With such knowl-
edge of the position and expectation of the plaintiffs, a proper
execution of the power, and a due regard to the rights and in-
terest of the mortgagor or those having his estate in the prem-
ises, required of the mortgagee, when after a reasonable time it
became evident that Pope would not pay, that notice should
be given to the plaintiff, and a bare compliance with the terms
of the power was not sufficient.” This case, in its principles, is
very analogous to the one now under consideration.

Mr. Kerr, in his treatise on I'rand and Mistake, says: “In-
adequacy of consideration, if it be of so gross a nature asto
amount in itself to conclusive and decisive evidence of fraud, is
a ground for cancelling the transaction.” Kerr on Fraud, Am.
Ed. 186. Chancellor Desaussure, in the case of Butler v. Has-
kell, 4 Desaussure, 651, 697, on the same subject, says : “I con-
sider the result of the grea: body of the cases to be, that wher-
ever the court perceives that a sale of property has been made
at a grossly inadequate price, such as would shock a correct
mind, this inadequacy furnishes a strong, and in general a con-
clusive, presumption, though there be no direct proof of fraud,
that an undue advantage has been taken of the ignorance, the
weakness, or the distress and necessity of the vendor; and this
imposes on the purchaser a necessity to remove this violent pre-
sumption by the clearest evidence of the fairness of his conduct.”

It is true these observations, both of Mr. Kerr and Chancel:
lor Desaussure, were made in reference to private sales between
parties, and do not strictly apply to judicial sales. DBut they
show that great inadequacy of price is a circumstance which
court of equity will always regard with suspicion, unless it apr
pears by the circumstances of the case, or by evidence, that it
is no fault of the buyer.

Some technical obJeotlons however, have been raised. It s
said that it was error in the court to allow the amendment £
redeem, We see no error in this. The case as set out in the
original bill was one either for annulling the sheriff’s sale and
decreemcr an uneonditional delivery of the property, or for &
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redemption on pavment of the amount due. The original
prayer was for the former, and for such other and further re-
liet as to the court should seem meet and the nature of the case
might require. The prayer might have been in the alternative,
either for an uneonditional delivery of the property, or, in case
the court should not deem that proper, then for leave to redeem.
Had there beer- an offer to pay the debt the prayer for general
relief would probably have been sufficient to enable the court
to decree a redemption. But as the case made by the bill was
full to the purpose of such a decree, except the formal offer,
and as the proofs supported the bill to that extent at least, we
think the court did perfectly right in allowing the amendment
to be made. Lord Redesdale says: “If upon hearing the
cause the plaintiff appears entitled to relief, . . . if the addi-
tion of parties alone is wanted, an order is usually made for the
cause to stand over, with liberty to amend the bill by adding
the proper parties; and in some cases where a matter has not
been put in issue by bill with sufficient precision, the court has,
upon hearing the cause, given the plaintiff liberty to amend the
bill for the purpose of making the necessary alteration.”  Redes-
dale Eq. Pl 326 ; and see Z%e Tremolo Patent, 23 Wall. 518,
527. “So the court will sometimes at the hearing permit the
prayer of the bill to be amended, so as to make it more consist-
ent with the case made by the plaintiff than the one he has al-
ready introduced.” 1 Daniell’s Ch. Pr., 1st Ed. 474; Ib. 2d
Ed. 480 ; and see Nealev. Neales, 9 Wall. 1; Hardin v. Boyd,
U3 U. 8. 756,764. So a formal charge of fraud may be added
when it is necessary and has been omitted. Wamburzee v.
Kennedy, 4 Desaussure, 474, 480.

It is also objected that, as the bill was originally founded on
a charge of fraud, and the fraud was not proved, the bill should
have been dismissed. Tt is true the fraud and conspiracy may
not have been proved to the extent and in precisely the aspect
1 which they were charged in the bill, so as to authorize the
specific relief originally prayed for; but we think we have
shown that very material fraud was proved, sufficient to justify

the court, in relieving the complainant against the lapse of time
for redeeming her land.
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Other objections of a technical character are also raised, but
we do not deem it necessary to notice them. Our views of the
merits of the case are such that, whilst the complainant has
not seen fit to take an appeal, and, therefore, can only ask for
an affirmance of the decree, yet that no mere formal objections
ought to stand in the way of such affirmance. A decree can-
not justly be rendered for the defendants.

The decree of the Circuit Court is Affirmed.

Mz. Justice Mriiier, with whom concurred Mg. Justicr
Woops, Mr. Justice Marraews, and Mr. Justioe Gray, dis-
senting.

In a great many of the States of the Union a period i
allowed of from twelve to fifteen months to redeem real estate
from sale under execution, by payment of the amount for
which it was sold, and interest on that amount. In nearly all
these States this right of redemption attaches in sales made
under chancery decrees as well as judgments at law.

In such cases, whether the statute, as in Massachusetts, pro-
vides that the conveyance shall be made by the sheriff or other
officer immediately after the sale, or, as in many of the west-
ern States, only at the end of the time allowed for redemption,
the title of the purchaser does not become absolute until that
time has expired. In the case before us, it is not denied that
the appellant received the sheriff’s deed in accordance with the
law of the State, and that the appellee failed to redeem within
the time allowed.

It is of the utmost importance where this redemption law
prevails, that the right thus granted should be strictly exer
cised according to the statute. For, in addition to the sanctity
which the law concedes to judicial sales, founded on well-con-
sidered reasons of policy as old as the law itself, the favor of
allowing the debtox one year more to save his land, after judg:
ment and sale under execution have fixed his rights, only &d(]s
to his obligation to exercise the right thus granted in strict
accordance with its terms.

In the case before us the judge who rendered the decre
below stated that the conspiracy charged in the bill was not
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proved, nor did he rely upon any act of fraud, and for that
reason he refused to set aside the sale, but permitted, under a
new prayer in the bill, the appellee to redeem on payment of
the debt, interest and all costs, including fees of counsel. The
counsel of appellee in the brief expressly declines to rely upon
an actual fraud on the part of Graffam. In our opinion there
is no evidence of such misconduct on his part as afforded any
ground, in law or equity, to justify appellee in her failure to
redeem from the sale. There is no reason why she did not
pay the judgment rendered against her, of which she had full
notice. Certainly no obstruction was interposed to her exer-
cise of the right of redemption, and no promise made to induce
her to forego it.  Yet, after Graffam had acquired a complete
legal title under judicial proceedings which were unimpeacha-
ble, the court treats the case as if the whole matter was still
wn fieri, and gives further time for redemption.

I do not deem it appropriate to enter into the discussion of
the evidence in this case, but I dissent from the judgment and

the opinion of the court as leading to evil results, in discredit-
ing judicial sales, and embarrassing the due and just exercise
of the right of redemption, by turning it into a question of
judicial discretion.

Justicrs Woops, Marraews and GraY concur in this opinion.

AKERS, Executor ». AKERS.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
MIDDLE DISTRICT OF TENNESSEE.

Submitted March 1, 1886.—Decided March 8, 1886.

A suit eannot be removed from a State court under the act of March 3, 1875,
unless the requisite citizenship for removal existed when the suit was be-
_.Kuﬂ, as well as when the application for removal was made.
(fibson v. Bruce, 108 U. S. 561 affirmed and applied.

This cause was commenced in a State court of Tennessee in
March, 1882, In the following October an order for its re-
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moval into the Circuit Court of the United States, founded on
a petition of defendant’s, which averred, among other things,

“that the controversy in said suit is between citizens of dxf
ferent States, and that the petitioner is a citizen of the State
of Kentucky,” was made. The Circuit Court on the 25th Oc-
tober, 1882, made the following order and judgment.

“The petition for the removal of this case from the State
court to this court failing to aver that the parties were citizens
of different States at the commencement of this suit, and it
further appearing from the admission of said parties that both
plaintiff and defendant were citizens of Tennessee at the time
said suit was commenced, the court entertains the opinion
that it is without jurisdiction, and doth thereupon order and
adjudge that the cause be remanded to the Circuit Court of
Davidson County, the tribunal from which it came; and itis
further considered Ly the court that the plaintiff have and re-
cover of the defendant his costs incurred in this court, for
which execution is awarded; to which judgment of the court
the defendant then and there excepted.”

The defendant sued out this writ of error to review that
judgment. On motion of the defendant in error the cause
was advanced under Rule 32, and was then submitted.

Mr. §. Watson for defendant in error.
No appearance for plaintiff in error.

Mg. Cuier Justice W arre delivered the opinion of the court.
The order remanding this cause is affirmed on the authority
of Gibson v. Bruce, 108 U. 8. 561, it being admitted that both
the plaintiff and the defendant were citizens of Tennessee at
the time the suit was brought. Afirmed.
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JOHNSON ». KEITH & Another.

ERROR TO THE SUPREME COURT OF THE STATE OF MISSOURI.

Submitted March 2, 1886.—Decided March 8, 1886.

A judgment of reversal in a State court, aecom.pa,nied by an order remanding
the cause for a retrial, is not a final judgment for the purpose of a writ of

error to this court.
Bostwick v. Brinkerhoff, 106 U. S. 4, affirmed.

This was a motion to dismiss a writ of error “because the
record and mandate of the said Supreme Court of Missouri in
this cause, brought up by such writ of error, shows on the face
thereof that no final judgment or decree was rendered or made
in this cause by said Supreme Court of Missouri; but on the
contrary thereof, it appears from such record and mandate,
that the judgment and decree of the inferior court, to wit:
The said Circuit Court of Lafayette County, Missouri, was, by
such Supreme Court of Missouri, reversed ; and that this cause
was by such Supreme Court of Missouri remanded to the said
Circuit Court of Lafayette County, Missouri, for further pro-
ceedings to be had therein, in conformity with the opinion of
sajd Supreme Court of Missouri in this cause delivered. Such
writ of error was prematurely and improvidently sued out and
Issued.”

Mr. F. M. Cockrell for the motion.
No one opposing.

Mz. Cuer Justice Warre delivered the opinion of the
court,

T_his motion is granted. A judgment of reversal, accom-
Qanleq by an order remanding the cause for a retrial, is not a
final judgment for the purposes of a writ of error to this court.
Houston 'v. Moore, 3 Wheat. 433; Bostwick v. Brinkerhof,

106 U. 8. 4, and cases there cited.
Motion granted.
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HARWOOD & Another v. DIECKERHOFF & Another.

ORIGINAL MOTION IN A CAUSE PENDING IN THIS COURT.
Argued March 2, 1886.—Decided March 8, 1886.

Jerome v. McCarter, 21 Wall. 17, affirmed and applied to this case.
On the authority of that case the court declines to increase the amount of the
bond given on appeal in this case, or to require additional securities.

This was a motion, founded upon accompanying affidavits,
“to increase the amount of the bond to be given on appeal,
and to require additional securities, or in default thereof, that
the appeal taken by the above-named appellants to review the
decree of the United States Circuit Court for the Fifth Circuit
and Northern District of Florida, rendered at the December
Term, 1884, that is to say, the 9th day of May, 1885, be dis-
missed, upon the ground that by reason of the death of N. B.
Harwood, one of the appellants, since the date of said decree,
the property therein decreed to be sold for the satisfaction of
the sums found due to the complainants, has greatly depre-
ciated and is constantly depreciating, and for the want of the
care and attention which it had in the lifetime of the said N.
B. Harwood, and would now have, but for his death, the se-
curity is altogether inadequate; and for such further or other
relief or order as may be proper in the premises.”

Mr. C. J. Bobbitt and Mr. W. E. Earle for the motion.
Mr. Jokn J. Walker was with them on the brief.

Mr. Henry Jackson opposing. M. L. I. Fleming was with
him on the brief.

Mg. Crier Justice Warre delivered the opinion of the
court.

This motion is denied on the authority of Jerome v. MeCar-
ter, 21 Wall. 17. “ The circumstances of the case, or of the
parties,” have not been so changed by the death of N. B. Hal‘-
wood, one of the appellants, as to make “the security, which,
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at the time it was taken, was ‘ good and sufficient,”” now in-
sufficient. No personal decree is asked. The sole purpose of
the suit is to subject the lands in question to the payment of
debts of Harwood, the deceased appellant. The affidavits do
not satisfy us that the property is depreciating in value by
reason of any neglect of the surviving appellants in its care or
management,

Motion denied.

TUA ». CARRIERE & Others.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
EASTERN DISTRICT OF LOUISIANA.

Submitted January 4, 1886.—Decided March 1, 1886.

In Louisiana, on the death of one of several members of a firm, the survivors
may surrender their own undivided interests in the assets of the firm for
the benefit of the creditors of the firm, but cannot surrender the interest of
the deceased partner for that purpose; but, when such surviving members
make such a surrender, purporting to include both their own interests therein
and the interest of the deceased partner, and it is accepted by the court and
acted upon in the manner provided by the law of the State, the action of
the court therein is a judicial act, which cannot be attacked collaterally by
an attaching creditor of the firm, interested in setting aside the proceedings
for the purpose of retaining the lien of his attachment.

The insolvent laws of Louisiana were in force before and when the uniform
Bankrupt Act of 1867 was enacted by Congress, and revived when that act
was repealed.

A State insolvent statute, passed at a time when an act of Congress establish-
ing a uniform system of bankruptey is in force, is inoperative, so far as in
conflict with that act, while the act is in force; but on its repeal, the State
statute becomes operative.

The plaintiff in error brought this suit on August 18, 1884,
on certain bills of exchange drawn by the firm of A. Carriere
& Sons, on which_he alleged there was due him the sum of
$12,437. His petition stated that A. Carriere & Sons was a
commercial firm lately doing business in New Orleans, com-
posed of Antoine Carriere, Emile L. Carriere, and Charles J.
Carriere ; that Antoine Carriere had departed this life on June
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4, 1884, testate, and that Olivier Carriere and Emile L. Car
riere had been appointed his executors. The petition alleged
as a ground for the issue of a writ of attachment that the de-
fendants had converted, or were about to convert, their prop-
erty into money or evidence of debt, with intent to place it
beyond the reach-of their creditors, and prayed that the writ
might issue against the property, goods, and effects of the firm
of A. Carriere & Sons, and of Emile L. Carriere and Charles
J. Carriere ; that said firm be cited, and the individual members
thereof, Emile L. and Charles J., and Antoine Carriere, through
his testamentary executors, Olivier Carriere and Emile L. Car-
riere, and, after due proceedings, that judgment be rendered in
favor of petitioner and against A. Carriere & Sons and the
members of said firm ¢n solido for the amount due on the bills .
of exchange, ¢ with lien and privilege on the property attached.”

In accordance with the prayer of the petition a writ of at-
tachment was issued, and, as appears by the marshal’s return,
was levied on certain property and effects already in his custody
on other writs of attachment. Afterwards, one James M
Seixas filed his intervention and opposition in the cause, in
which he averred that on July 18, 1884, the defendants, A.
Carriere & Sons, made a cession of all their property to their
creditors in the Civil District Court of the Parish of Orleans,
which was accepted by the court for their creditors; that the
petitioner was appointed by the court, and on August 21, 1884
was elected by the creditors and qualified as syndic of said in-
solvent estate, and as such had title and right of possession to
the goods seized by the marshal, and that the property wasnot
subject to attachment, and prayed that the attachment might
be dissolved. Olivier Carriere, as executor of Antoine Carri-
ere, joined in the petition and intervention of Seixas, and
prayed for the dissolution of the attachment.

Emile L. and Charles J. Carriere filed for themselves indi-
vidually, and for the firm of A. Carriere & Sons, an answer, i
which they averred that individually, and in behalf of A. Car-
riere & Sons, they had, on July 18, 1884, in the Civil District
Court of the Parish of Orleans, surrendered all their assets t0
their creditors, and the surrender had been accepted by the
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court, and their creditors, and they prayed that the attachment
might be dissolved.

The plaintiff filed an answer to the intervention of Seixas, in
which he denied that the latter was the syndic of Carriere &
Sons, averred that the property attached was in the hands of
the United States Court, and that Seixas never had any control
over the same, and had no right to disturb the possession of
the United States Court.

Upon the issues thus raised upon the original petition of the
plaintiff and the intervention of Seixas, the case was tried by
a jury, which returned a verdict for the plaintiff for $12,437.-
82, and that the attachment be dissolved.

It appeared from a bill of exceptions taken upon the trial that
evidence was given tending to show that the firm of A. Car-
riere & Sons was composed of Antoine Carriere, Emile Carriere,
and Chas. J. Carriere; that Antoine Carriere departed this
life on the 4th day of June, 1884, and Olivier Carriere was ap-
pointed his testamentary executor, and that Emile L. and Chas.
J. Carriere, individually, and as surviving members of A. Car-
riere & Sons, took, on the 18th day of July, 1884, the benefit of
the insolvent law of Louisiana, and filed schedules of their in-
dividual assets and Habilities, and of the assets and liabilities of
the firm of A. Carriere & Sons ; that at the meeting of the credi-
tors J. M. Seixas was appointed and qualified as the syndic of
Emile L. and Chas. J. Carriere, individually, and as surviving
members of the firm of A. Carriere & Sons; that their credi-
tors refused them a discharge either individually or as surviving
membhers of said firm ; that said syndic was appointed prior to
the attachment in this case, and that the attachment was levied
subsequent, to the refusal to discharge the said Emile L. and
Chas. J. Carriere; that the attachment was levied on property
fllready in the hands of the marshal by virtue of attachments
1ssued prior to the 18th of July, 1884, and that said prior at-
tachments were dissolved by the court on the day of the trial.
Thereul)on the court charged the jury that “the cession shown
- t;his case is made by E. L. Carriere and Chas. J. Carriere, in-
dividually and as surviving partners of A. Carriere & Sons, and
by operation of law carries into the surrender all their individ-
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ual property and all the property of the firm, and that the
effect of the cession and proceedings thereunder, was to stay
and practically dissolve all attachments then issued against the
said surrendering partners, and all property surrendered in the
State courts by direct operation of State laws, and in the
national court by force of section 933 Revised Statutes.” The
plaintiff excepted to this charge. The court gave effect to the
verdict of the jury by rendering judgment in favor of the plain-
tiff for $12,4387.82, and dissolving his attachment. Thereupon
the plaintiff sued out a writ of error to bring under review
that part of the judgment of the Circuit Court which dissolved
his attachment.

Mr. Charles Lougue for plaintiff in error.

Mr. Thomas L. Bayne for Seixas, defendant in error.

Mr. Justice Woops delivered the opinion of the court.

After stating the case as above reported, he continued :

It is not disputed that if the insolvent law of Louisiana was
a valid law, and the surrender made by the surviving partners
of the dissolved firm of A. Carriere & Sons was a valid sur-
render of the effects of the firm, the attachment of the plain-
tiff was rightfully dissolved. For, under the law of Louisiana
the effect of a cession of property by an insolvent person is to
dissolve all attachments which have not matured into judg-
ments. Code of Practice, Art. 724; Hannah v. Ilis Creditors,
12 Mart. 82 ; Fisher v. Vose, 3 Rob. (La.) 457 ; Collins v. Duffy,
7 La. Ann. 39. And by section 933 of the Revised Statutes of
the United States, an attachment of property upon process
instituted in any court of the United States is dissolved when
any contingency occurs by which, according to the law of
the State where the court is held, such attachment would be
dissolved upon the process instituted in the courts of said
State.

But the plaintiff insists that the partnership of Carriere &
Sons having been dissolved on June 4, 1884, by the death of
Antoine Carriere, the surviving members of the firm had 1o
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power to surrender the assets of the firm for the benefit of its
creditors, and the plaintiff’s attachment of said assets was
therefore good. -

We agree that the attempt of the surviving partners to sur-
render the share of their deceased partner in the assets of the
firm dissolved by his death was not authorized by law, unless
by consent of the heirs, or for some other reason not disclosed
by this record. For, under the jurisprudence of Louisiana,
upon the death of a member of a partnership, the title to his
interest in the partnership effects descends to his heir, and does
not vest in the survivor. The law of Louisiana on this point
is stated and illustrated by the following decisions of the
Supreme Court of that State:

In the case of Simanins v. Parker, 4 Martin N. S. 200, 207,
the court said : “ We think the powerof the surviving partner
toalienate the property belonging to  the partnership ¢ ceased
with the dissolution ; that the heirs of the deceased ” partner
“became joint owners of the common property, and that the
utmost effect that can be given to a transfer” by the surviving
partner ““is to consider it as disposing of all the right which
the vendor had in the thing sold.”

In Shipman v. Mickman, 9 Rob. (La.) 149, it was held that
after the death of a member of a partnership the partnership
property was owned in common by the representatives of the
deceased partner and the surviving partner, and that the in-
terest of the representatives of the deceased could not be dis-
posed of or alienated by the surviving partner.

So in Notrebe v. Kenney, 6 Rob. (La) 113, it was said:
* Our laws recognize no authority in a surviving partner. Tle
cannot administer the partnership effects until regularly
appointed, nor is he then surviving partner, but adminis-
trator.”

In Norris v. Ogden, 11 Martin, 455, the court held that the
heirs of a commercial partner have a right to participate with
the survivor in the liquidation until a partition; if a partner
sues for a partnership claim the others may be made parties to
secure their rights.

In commercial partnerships,” say the court in #lower v.
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O Conner, T La. 194, “the survivor, to receive the deceased
partner’s share and hold it subject to partnership debts, must
apply to the probate court, have the portion ascertained and
valued, and give security.”

In Shipwith v. Lea, 16 La. Ann. 247, it was held that at the
death of a partner his interest in the firm is vested in his heirs-
at-law, and the surviving partner can only acquire that interest
by transfer or assignment from the heirs. See also Pickerel]
v. Fisk, 11 La. Ann. 277; and MeKowen v. MeGuire, 15 La.
Ann. 637.

But while it must be conceded that the cession made by the
surviving members of the interest of Antoine Carriere, the
deceased partner, in the assets of the firm, was not anthorized,
unless for some reason appearing to the court, but not shown
by this record, we are of opinion that the validity of the cession
cannot be attacked in this collateral way. The cession of the
surviving partners carried their own undivided interest in all
the partnership effects, and it purported to carry the interest
of the deceased partner. The surrender was accepted by the
court, which, by the appointment of a syndic, undertook the
administration of all the property of the late firm of A. Car-
riere& Sons. It is not disptited that the court had jurisdiction
over the subject-matter and the parties interested. It had jur
isdiction, and it was its duty to decide whether the cession of
the effects of the partnership was valid and effectual, and what
property it conveyed. The fact that the heirs of Antoine Car-
riere did not join in the cession does not render the orders of
the Civil District Court void. The judgment of that court ac-
cepting the cession of the property and appointing a syndic
could only be reversed in a direct proceeding. This is the well
settled law of Louisiana. It has been held by the Supreme
Court of that State that the order of a court accepting a cession
of goods under the insolvent laws, and the staying of procee_d-
ings, is a judgment which demands the exercise of legal dis-
crimination, and which, when granted, can be set aside only
by appeal or action in nullity. State ex rel. Boyd v. Green, 34
La. Ann. 1027. So in Cloutier v. Lemée, 33 La. Ann. 305, the
same court said, “ The judgment of the Civil District Court
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accepting the cession of the property and appointing a syndic
cannot be collaterally attacked.” 7
In Nemick & Co. v. Ingram, 17 La. Ann. 85, the facts were
that Ingram had made in the Fifth District Court a surrender
of his property for the benefit of his creditors, among whom
were Nimick & Co. The court accepted the cession and stayed
all progeedings against his person and property. After these
events Nimick & Co. caused an execution to be issued on a
judgment which they had recovered against Ingram in the
Fourth District Court, and under it seized certain property
which they charged was the property of Ingram, and in his
possession. Thereupon Ingram took a rule upon Nimick & Co.
in the Fifth District Court, where the insolvency proceedings
were pending, requiring them to show cause why they should
not respect the order of that court suspending proceedings
against him, and why all further action upon the execution
sued out by Nimick & Co. should not be stayed. The rule was
upon trial made absolute, and Nimick & Co. appealed. In the
Supreme Court they urged that by their diligence and vigilance
they had discovered the, property seized by them, which had
never been surrendered by the insolvent debtor, and having
thus made it available, had the right to appropriate it to the
satisfaction of their claim. Upon the case thus stated the court
said: “Ilowever irregular the proceedings in insolvency may
have been, and however fraudulently the debtor may have
acted, the plaintiffs could not on that account disregard the
decree of the court which stayed all judicial proceedings
against the insolvent and his property. They were parties to
the proceedings, and were bound to respect them. s
Any informality in the proceedings when questioned must be
by direct action. No creditor will be permitted to disregard
and treat as an absolute nullity a judgment accepting a surren-
der made by his debtor and granting a stay of proceedings.
The acceptance for the creditors by the court of the
ceded estate vests in them all the rights and property of the
Insolvent, whether placed on the schedule or not, and the syndic
May sue to recover them. But any creditor may show, pro-
vided it be contradictorily with the mass of the creditors or
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their legal representatives, that any particular object or fund
is not embraced in the surrendered estate, but is subject exclu-
sively to his individual claim. And this is the remedy of the
plaintiffs if they have any.” See also Haney v. Healey, 14 1a,
Ann. 424.

This is in accord with the general rule that when property
is in the possession of one court for administration it is not
liable to be seized by process from another. Zaylor v. Carryl,
20 How. 583 ; Freemnanv. Howe, 24 How. 450 ; Buck v. Colbath,
3 Wall. 3834 ; Peoples Bank v. Calhoun, 102 U. 8. 256 ; Krip-
pendorf v. Ilyde, 110 U. 8. 276.

If there was any defect or informality in the surrender, the
remedy of the plaintiff was, first, to apply to the court in which
the surrender was made to set aside its order accepting the sur-
render and appointing a syndic. The plaintiff could not seize
the property the administration of which the Civil District Court
had accepted, as if no surrender thereof had been attempted.
Tyler v. Their Creditors, 9 Rob. (La.) 372; Harris v. Knox,10
l:a299.

The property surrendered to and accepted by the Civil Dis-
trict Court included the undivided shares therein of the survi-
ving partners. The cession of their shares was valid. Of this
there can be no question. This gave the syndic appointed by
that court the right to the possession of the whole. It wasim-
possible for that court to perform its duty in respect of the
property surrendered if its possession was disturbed. DBut the
plaintiff, assuming the cession to be void in foto, and giving it
no effect even as to the shares of the surviving partners who
made it, contends that he can attach the entire interest of all
the partners, and apply all the proceeds of the property to the
payment of his debt to the exclusion of other creditors. IIis
attachment was made with this purpose. It could not be ef-
fectual except by actual seizure and detention of the prop-
erty attached. Nelson v. Simpson, 9 La. Ann. 311. In thiscase
the property was seized on the attachment after the Civil Dis-
trict Court had accepted the surrender of the entire assets of
the dissolved partnership, and after the property was construc-
tively in its possession. We think the writ was improvidently
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issued and the levy invalid and ineffectual, and the attachment
was properly dissolved, unless, as is next contended by the plain-
tiff in error, the insolvent law of Louisiana is of no force or
effect.

This position is based on the assertion that the insolvent law
of Louisiana was passed while the general bankrupt act of the
United States was in foree, and as the provisions of the two
acts were inconsistent, the insolvent law was invalid and void.

The plaintiff in error concedes, as well he may, that, if the
insolvent law of Louisiana had been enacted before the passage
of the bankrupt act, it would have been valid, and that the
effect of the bankrupt act would have been to suspend it only
while the bankrupt act remained in force, and on its repeal the
insolvent law would have revived. Ward v. Proctor, T Met.
(Mass.) 3183 Lothrop v. Ilighland Foundry, 128 Mass. 120
Orr v. Lisso, 33 La. Ann. 476. But he asserts that the in-
solvent law of Louisiana was passed while the bankrupt act of
the United States was in force, and was, therefore, invalid and
void, and so continued after the repeal of the bankrupt act.
We do not agree with either the premises or the conclusion.
The Supreme Court of Louisiana, in the case of Orr v. Lisso,
33 La. Ann. 476, which was decided in April, 1881, held “that
the insolvent laws now in force in this State were in exist-
encein 1867, when Congress adopted a uniform system of bank-
ruptey.”  And the court added: “The operation and effect of
those laws were suspended until September 1st, 1878, when the
general bankrupt law was repealed. This repeal vivified the
State laws in the meantime dormant.” A reference to the
statutes of Louisiana shows that the insolvent law was first en-
acted in 1817 (see acts of the first session of the Third Legis-
lature of Louisiana, begun November 18th, 1816, page 126), it
Was carried into the revision of 1855 (see Revised Statues of
Louisiana of 1856, pp. 251-259), and included in the revision of
1870 (see Revised Statutes of 1870, page 353), and still remains
upon the statute book (see Voorhies’ Revised Laws of Louis-
fana, 1884, pp. 279-288). The act as it appears in the revision
of 1855 is substantially the same as in Voorhies’ Revised Laws
of 1834. The circumstance alleged by the plaintiff that in the
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revision of 1870 the insolvent law was formally reénacted is
entirely immaterial. If those laws had then been enacted for
the first time, they would, so far as inconsistent with the bank-
rupt act, have been inoperative while that act remained in force,
but upon its repeal would have come into operation. The en-
actment of the insolvent law during the life of the bankrupt
act would have been merely tantamount to a provision that the
former should take effect on the repeal of' the latter. It fol-
lows that since the repeal of the bankrupt act all the provisions
of the insolvent law of Louisiana have been valid and opera-
tive.

Although, as appears from what we have said, the charge of
the court did not accurately state the effect of the cession by
the surviving partners of the assets of the dissolved firm of A.
Carriere & Sons, yet it is clear that upon the law and the facts
the verdict of the jury was right. The error of the court,
therefore, works the plaintiff no injury, and does not requirea
reversal of the judgment dissolving the attachment. Brobstv.
Brock, 10 Wall. 519; Phillips Construction Co. v. Seymour, 91

U. S. 646.
Judgment afirmed.

PATCH ». WHITE.

ERROR TO THE SUPREME COURT OF THE DISTRICT OF COLUMBIA.
Argued November 12, 1885.—Reargued January 13, 14, 1886.—Decided March 1, 1886.

A latent ambiguity in a will, which may be removed by extrinsic evidence,
may arise : (1) Either when it names a person as the object of a gift, ora
thing as the subject of it, and there are two persons or things that a.nSv.Vef
such name or description: or (2), when the will contains a misdescription
of the object or subject, as where there is no such person or thing in eX}St'
ence; or, if in existence, the person is not the one intended, or the thing
does not belong to the testator,

When a careful study of the testator’s language, applied to the circumstal
by which he was surrounded, discloses an inadvertency or mistakg in &
description of persons or things in a will, which can be corrected without

stances
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adding to the testator’s language, and thus making a different will from
that left by him, the correction should be made.

made a wiil, in which, after saying ‘‘and touching [my] worldly estate,”
«] give, devise and dispose of the same in the following manner,” he de-
vised certain specific lots with the buildings thereon, respectively, to each
of his near relations, and, amongst others, to his brother H a lot described
as “lot numbered 6, in square 403, together with the improvements thereon
erected.” He then devised to his infant son as follows : ‘“the balance of
my real estate, believed to be and to consist in lots numbered six, eight and
nine, &c.,” deseribing a number of lots, but not describing lot No. 8, in
square 406, hercafter mentioned : Held, (1) That the testator intended to
dispose of all his real estate, and thought he had done so ; (2) That in the
devise to H he believed he was giving him one of his own lots ; (8) That
evidence might properly be received to show that the testator did not, and
never did, own lot No. 6, in square 403, which had no improvements there-
on; but did own lot No. 8, in square 406, which had a house thereon, oc-
cupied by his tenants ; and that this raised a latent ambiguity ; and that
this evidence, taken in connection with the context of the will, was suffi-
cient to show that there was an error in the description, and that the lot
really devised was lot No. 38, in square 406,

Ejectment. The question at issue was the construction of a

will, the principal parts of which are set forth in the opinion
of the court. The case was first argued November 12, 1885.
The judgment below was affirmed by a divided court, Novem-
ber 26, 1885. On the 14th December this judgment was set
aside, and a reargument was ordered, which was made Jan-
uary 13, 14, 1886, by the same counsel.

Mr. John D. McPherson and Mr. Calderon Carlisle for
plaintiff in error, cited Bradiey v. Packet Co., 13 Pet. 89;
Blake ~v. Doherty, 5 Wheat. 359; Atkinson v. Cummins, 9
How. 479; Reed v. Insurance Co., 95 U. S. 23; Maryland v.
Lailroad Cb., 22 Wall. 105 5 Doe v. Hiscocks, > M. & W. 363
Finlay v. King, 3 Pet. 346, 376 ; Ingles v. Trustees, 3 Pet. 99 ;
Smith v, Bell, 6 Pet. 68; Allen v. Allen, 18 How. 385; King
v. Ackerman, 2 Black, 403 ; Clarke v. Boorman,18 Wall. 493
DBlake v, Hawkins, 98 U. 8. 315; Barry v. Coombe, 1 Pet. 639 ;
Allen v. Lyons, 2 Wash. O. C. 475; Rivers Case, 1 Atk. 410;
Purse v, Snaplin, 1 Atk. 414; Powell v. Biddle, 2 Dall. 70;
Calvert v. Lden, 2 Harr. & McIl. 279, 849 ; Doe v. Huthwaite,
3 B.& Ald. 632; Bradshaw v. Thompson, 2 Y. & Coll. Ch.
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295; Doe v. Greening, 3 M. & S. 171 ; Newton v. Lucas, 6 Sim.
54; Miller v. Travers, 8 Bing. 244; Doe v. Roberts, 5 B. &
Ald. 407; Merrick v. Merrick, 37 Ohio St. 126; Cleveland v.
Spilman, 25 Ind. 95; Moreland v. Brady, 8 Oregon, 303 ; Si-
wood v. Mildmay, 3 Ves. 306; Door v. Geary,1 Ves. Sr. 255;
LPentecost v. Ley, 2 Jac. & Walk. 207; Clark v. Atkyns, 90 N.
C. 629; Tucker v. Seaman’s Aid Society, T Met. (Mass.) 188;
Button v. American Tract Society, 23 Vt. 836; Trustees v.
Peaselee, 15 N. H. 317; Dowsett v. Sweet, Ambler, 175; Par-
sons v. Parsons, 1 Ves. Jr. 266; Smith v. Coney, 6 Ves. 42;
Garth v. Meyrick, 1 Bro. Ch. 30 ; Stockdale v. Bushby, Cooper,
229; Doe v. Danvers, T East, 299; Hampshire v. Pearce,
Ves. Sr. 216; Bradwin v. Harper, Ambler, 3745 Mosely v.
Massey, 8 East, 149; Ex parte Hornby, 2 Bradford, 420.

Mr. Walter D. Davidge (Mr. J. Holdsworth Gordon was
with him) for defendant in error, cited Berry v. Berry, 1 Harr.
& Johns. 417 ; Creswell v. Lawson, T G. & J. 227; Ridgley
v. Bond, 18 Maryland, 433 ; Saylor v. Plaine, 31 Maryland,
158; Lingan v. Carroll, 2 Harr. & McH. 328 ; Allen v. Allen,
18 How. 385 ; Finlay v. Hing, 3 Pet. 346 ; Doe v. Buckner,6T.
R. 610 ; Hayden v. Stoughton, 5 Pick. 528 ; Meller v. Travers, 8
Bing. 244 ; Doe v. Hiscocks,5 M. & W. 363 ; Webber v. Stanley,
16 C. B. N. S. 698 ; Weatherhead v. Baskerville, 11 How. 329
Mackie v. Story, 93 U. S. 589 ; Baylis v. Attorney General, ?
Atk. 239; Ulrich v. Littlefield, 2 Atk. 8372 ; Taylor v. Richard-
son, 2 Drewry, 16 ; Shore v. Wilson, 9 Cl. & Fin. 355 ; Kuriz V.
Hibner, 55 1. 514 ; Bishop v. Morgan, 80 Tl 357 ; Griscom
v. Evans, 11 Vroom. (40 N. J. L.) 402 ; West v. Lawday, 11 H.
L. Cas. 8755 Drew v. Drew, 28 N. H. (8 Foster) 489 ; Beall v.
Holmes, 6 Harr. & Johns. 206; Preston v. Evans, 56 Maryland
4765 Hammond v. Hammond, 8 G. & J. 4265 Dougherty V.
Monett, 5 G. & J. 459.

Mg. Justice BrapLey delivered the opinion of the court.

Ejectment for two undivided thirds of a lot of land in Wash-
ington City, known on the plats and ground plan of the city
as lot No. 3, square 406, fronting 50 feet on E Street nortl}:
plea, not guilty. The plaintiff, John Patch, now plaintiff 1
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error, claims the lot under Henry Walker, devisee of James
Walker. The latter died seized of the lot in 1832, and by his
last will, dated in September of that year, devised to Henry
Walker as follows, to wit: “I bequeath and give to my dearly-
beloved brother, Henry Walker, forever, lot numbered six, in
square four hundred and three, together with the improvements
thereon erected, and appurtenances thereto belonging.” The
testator did not own lot number 6, in square 403, but did own
lot number 3, in square 406, the lot in controversy ; and the
question in the eause is, whether the parol evidence offered and
by the court provisionally received, was sufficient to control
the description of the lot so as to make the will apply to lot
number 3, in square 406. The judge at the trial held that it
was not, and instructed the jury to find a verdict for the de-
fendant. The court in General Term sustained this ruling and
rendered judgment for the defendant; and that judgment is
brought here by writ of error for review upon the bill of excep-
tions taken at the trial.

The testator, at the time of making his will, and at his death,
had living a wife, Ann Sophia, an infant son, James, a mother,
Dorcas Walker, three brothers, John, Lewis, and Henry (the
latter being only eleven years old), and three sisters, Margaret
Peck, Louisa, Ballard, and Sarah McCallion, and no other near
relations, and all of these are provided for in his will, if the
change of description of the lot given to Henry is admissible ;
otherwise Henry is unprovided for, except in a residuary be:
quest of personal property in connection with others. The fol-
lowing are the material clauses of the will. After expressing
the ordinary wishes and hopes with regard to the disposal of
his body and a future life, the testator adds: “ And touching
worldly estate, wherewith it has pleased Almighty God to bless
me in this life, T give, devise, and dispose of the same in the
following manner and form.” He then gives and bequeaths
to his wife one-third of all his personal estate, forever, and
the use of one-third of his real estate for life, remainder to his
infant son, James. He then proceeds : “I bequeath and give
to my dear and affectionate mother, Dorcas Walker, forever,
all of lot numbered seven, in square one hundred and six, as
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laid down on the plan of the City of Washington, together
i with all the improvements thereon erected and appurtenances
thereto belonging.

‘ “T bequeath and give to my dearly-beloved brother, John
Walker, forever, all of lot numbered six, in square one hundred
ii and six, with the two-story brick house, back building, and all
§ appurtenances thereto belonging.

“1 bequeath and give to my dearly-beloved brother, Lewis
Walker, forever, lots twenty-three, twenty-four, and twenty-
five, in square numbered one hundred and six, together with a
two-story brick building, with a basement story back building,
and all appurtenances thereto belonging and erected on one or
more of said lots.

“] bequeath and give to my dearly-beloved brother, Henry
Walker, forever, lot numbered six, in square four hundred and
‘ three, together with the improvements thereon erected and ap-
purtenances thereto belonging.”
¢ Then, after giving to his three sisters, and his infant son,
i respectively, other specific lots with houses thereon, he pro-

ceeds as follows:
“T also bequeath and give to my infant son, James Walker,
forever, the balance of my real estate belicved to be and to con-
" sist in lots numbered six, eight, and nine, with a house, part
brick and part frame, erected on one of said lots, in square one
hundred and sixteen ; lots thirty-one, thirty-two, and thirty-
three, in square numbered one hundred and forty, and a
slaughter-house erected on one of said lots; lots numbered
eight and eleven, in square numbered two hundred and fifty;
and lot numbered twenty-eight, in square numbered one hun-
dred and seven; and further, I bequeath and give to my
.‘! infant son, James Walker, one thousand dollars, to-be paid oqt
| of my personal estate, and applied at the discretion of his
| guardian hereinafter appointed, for the education of my sor,
James Walker.” Ile then adds:
1‘; “The balance of my personal estate, whatever it may be, T
: desire shall be equally divided between my mother, Dorcas
Walker, my sister, Sarah McCallion, and my brothers, John,
Lewis and Ilenry Walker.”
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Tt is clear from the will itself—

1. That the testator intended to dispose of all his estate.

9. That he believed he had disposed of it all in the clauses
prior to the residuary clause, except the specific lots thereby
given to his son.

3. That when he gave to his brother, Henry, lot number 6,
in square 403, he believed he was giving him one of his own
lots. On general principles, he would not have given him a
lot which he did not own; and he expressly says, touching
worldly estate, wherewith it has pleased Almighty God to
bless me in this life, I give, devise, and dispose of the same in
the following manner.”

4. That he intended to give a lot with improvements thereon
erected.

Now, the parol evidence discloses the fact, that there was
an evident misdescription of the lot intended to be devised.
It shows, first, as before stated, that the testator, at the time
of making his will, and at the time of his death, did not, and
never did, own lot 6, in square 403, but did own lot 3, in
square 406 ; secondly, that the former lot had no improve-
ments on it at all, and was located on Ninth Street, between I
and K Streets, whilst the latter, which he did own was located
on E Street, between Eighth and Ninth Streets, and had a
dwelling house on it, and was occupied by the testator’s ten-
ants—a circumstance which precludes the idea that he could
have overlooked it.

It seems to us that this evidence, taken in connection with
the whole tenor of the will, amounts to demonstration as
to which lot was in the testator’s mind. Tt raises a latent am-
biguity. The question is one of identification between two
lots, to determine which was in the testator’s mind, whether
lot 3, square 406, which he owned, and which had improve-
ments erected thereon, and thus corresponded with the impli-
cations of the will, and with part of the description of the lot,
and rendered the devise effective; or lot 6, square 403, which
he did not own, which had no impravements thereon, and
which rendered the devise ineffective.

It is to be borne in mind that all the other property of the
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testator, except this one house and lot, was disposed of to his
other devisees, at least that was his belief as expressed in his
will, and there is no evidence to the contrary; whilst this lot
(though he believed he had disposed of it), was not disposed of
at all, unless it was devised to his brother, Henry, by the
clause in question. In view of all this, and placing ourselves
in the situation of the testator at the time of making his will,
can we entertain the slightest doubt that he made an error of
description, so far as the numbers in question are concerned,
when he wrote, or dictated, the clause under consideration?
‘What he meant to devise was a lot that he owned; a lot with
improvements on it; a lot that he did not specifically devise to
any other of his devisees. Did such a lot exist? If so, what lot
was it? We know that such a lot did exist, and only one such
lot in the world, and that this lot was the lot in question in
this cause, namely, lot number 3, in square 406. Then is it not
most clear that the words of the will, ““lot numbered six, in
square four hundred and three,” contained a false description.
The testator, evidently by mistake, put ¢ three ” for “six,” and
“six” for “three,” a sort of mis-speech to which the human
mind is perversely addicted. It is done every day even by
painstaking people. Dr. Johnson, in the preface to his Dic-
tionary, well says: “Sudden fits of inadvertence will surprise
vigilance, slight avocations will seduce attention, and casual
eclipses of the mind will darken learning.” Not to allow the
correction of such evident slips of attention, when there is evi-
dence by which to correct it, would be to abrogate the old
maxim of the law: “ Falsa demonstratio non nocet.”

It is undoubtedly the general rule, that the maxim just
quoted is confined in its application to cases where there I8
sufficient in the will to identify the subject intended to be
devised, independently of the false description, so that the
devise would be effectual without it. But why should it not
apply in every case where the extrinsic facts disclosed make
it a matter of demonstrative certainty that an error has crept
into the description, and what that erroris? Of course, the
contents of the will, read in the light of the surrounding circum-
stances, must lead up to and demand such correction to be made.




PATCH ». WHITE.
Opinion of the Court.

It is settled doctrine that, as a latent ambiguity is only dis-
closed by extrinsic evidence, it may be removed by extrinsic
evidence. Such an ambiguity may arise upon a will, either
when it names a person as the object of a gift, or a thing as
the subject of it, and there are two persons or things that
answer such name or description; or, secondly, it may arise
when the will contains a misdescription of the object or sub-
ject: as where there is no such person or thing in existence,
or, if in existence, the person is not the one intended, or the
thing does not belong to the testator. The first kind of am-
biguity, where there are two persons or things equally answer-
ing the description, may be removed by any evidence that will
have that effect, either circumstances, or declarations of the
testator. 1 Jarman on Wills, 370 ; Hawkins on Wills, 9, 10.
Where it consists of a misdescription, as before stated, if the
misdescription can be struck out, and enough remain in the
will to identify the person or thing, the court will deal with it
in that way ; or, if it is an obvious mistake, will read it as if
corrected. The ambigunity in the latter case consists in the
repugnancy between the manifest intent of the will and the
misdescription of the donee or the subject of the gift. In such
a case evidence is always admissible to show the condition of
the testator’s family and estate, and the circumstances by
which he was surrounded at the time of making his will. 1
Jarman on Wills, 364, 365 ; 1 Roper on Legacies, 297, 4th ed.;
2 Williams on Executors, 988, 1032. Mr. Williams (afterwards
Mr. Justice Williams) says: “ Where the name or description
of a legatee is erroneous, and there is no reasonable doubt as
to the person who was intended to be named or described, the
mistake shall not disappoint the bequest. The error may be
rectified..  ueiia By the context of the will ; 2. To a cer-
‘tain extent by parol evidence. . . . A court may inquire
Into every material fact relating to the person who claims to
be interested under the will, and to the circumstances of the
testator, and of his family and affairs, for the purpose of en-
abling the court to identify the person intended by the testa-
tor.”  pp. 988-989, Again he says, on page 1032: “ Mistakes
In the description of legacies, like those in the description of
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legatees, may be rectified by reference to the terms of the gift,
and evidence of extrinsic circumstances, taken together. The
error of the testator, says Swinburne, in the proper name of
the thing bequeathed, doth not hurt the validity of the legacy,
so that the body or substance of the thing bequeathed is cer-
tain: As, for instance, the testator bequeaths his horse Criple,
when the name of the horse was Tulip; this mistake shall not
malke the legacy void ; for the legatory may have the horse by
the last denomination ; for the testator’s meaning was certain
that he should have the horse; if, therefore, he hath the thing
devised, it is not material if he hath it by the right or the
wrong name.” See also Roper on Legacies, 297.

The rule is very distinctly laid down by Sir James Wigram,
who says: “A description, though false in part, may, with
reference to extrinsic circumstances, be absolutely certain, or
at least sufficiently so to enable a court to identify the subject
intended ; as where a false description is superadded to one
which by itself would have been correct. Thus, if a testator
devise his black horse, having only a white one, or devise his
freehold houses, having only leasehold houses, the white horse
in the one case and the leasehold houses in the other would
clearly pass. In these cases the substance of the subject in-
tended is certain, and if there is but one such substance, the
superadded description, though false, introduces no ambiguity,
and, as by the supposition the rejected words are inapplicable
to any subject, the court does not alter, vary, or add to the
effect of the will by rejecting them.” Wigram on Extrinsic
Evidence, 53. Of course when the author speaks of the re-
jected words as being “inapplicable to any subject,” he means
inapplicable because the subject is not in existence, or does not
belong to the testator.

The case of the Roman Catholic Orphan Asylum v. En-

_mons, 3 Bradford, 144, which arose before the Surrogate of New

York, well illustrates the application of the rule. There a tes-
tatrix bequeathed /Aer shares of the Mechanies’ Bank stock to
the Orphan Asylum. She had no bank stock except ten shares
of the City Bank. Surrogate Bradford, in a learned opinion,
held that the word “Mechanics” must be rejected as inappli-
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cable to any property ever owned by the testatrix, and the re-
jection of this word left the bequest to operate upon any bank
stock possessed by her, and so to pass the City Bank shares.
See also a learned note of Chief Justice Redfield, 10 Am. Law
Reg., N. 8. 93, to the case of Kurtz v. Hibner, 55 Ill. 514, in
which he strongly disapproves the decision in that case.

Chief Justice Marshall, in #inlay v. King’s Lessee, 3 Pet.
346, 877, lays down the general rule that underlies all others.
“The intent of the testator,” says he, “is the cardinal rule in
the construction of wills; and if that intent can be clearly
perceived, and is not contrary to some positive rulé of law, it
must prevail ; although in giving effect to it some words should
be rejected, or so restrained in their application, as materially
to change the literal meaning of the particular sentence.”

But it is not our intention to review or classify the decisions.
They are legion. The intrinsic difficulty of stating the rule as
applicable to all cases is such as to make it presumptuous in
any one to attempt to chain it down and fix it in the form of
a verbal definition. ~Sufficient appears from the authorities
already quoted to show that, whilst no bill in equity lies to re-
form a will, because its author is dead, and his intent can only
be known from the ldnguage he has used, when applied to the
circumstances by which he was surrounded, yet a careful study
of that language and of those circumstances will generally
disclose any inadvertency or mistake in the description of
persons or things, and the manner in which it should be cor-
rected, without adding anything to the testator’s language,
and thereby making a different will from that left by him.
We will only quote further, an observation of Chief Justice
Thompson, of New York, in Jackson v. Sill, 11 Johns. 201,
which is very pertinent to the present discussion. In that
case the court rejected the extrinsic evidence offered to remove
& supposed latent ambignity in a will, for the very good reason
that it appeared, on examination, that no ambiguity existed.
But the Chief Justice justly said: “It is undoubtedly a correct
rule in the construction of wills, to look at the whole will for
the purpose of ascertaining the intention of the testator in any
particular part, where such part is ambiguous. But where the
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intention is clear and certain, and no repugnancy appears be.
tween the different parts of the will, no such aid is necessary
or proper.” Of course, in the case of a latent ambiguity such
repugnancy can only appear by means of the evidence which
discloses the ambiguity.

In view of the principles announced in these authorities,
the case under consideration does not require any enlargement
of the rule ordinarily laid down, namely, the rule which requires
in the will itself sufficient to identify the subject of the gift,
after striking out the false description. The will, on its face,
taking it altogether, with the clear implications of the context,
and without the misleading words, “six” and ¢ three,” devises
to the testator’s brother, Ilenry, in substance as follows: “I
bequeath and give to my dearly beloved brother, Ilenry Walker,
forever, lot number— , in square four hundred and —, together
with the improvements thereon erected and appurtenances
thereto belonging—being a lot which belongs to me, and not
speclﬁcally devised to any other person in this my will.” In
view of what has already been said there cannot be a doubt of
the identity of the lot thus devised. It is identified by its
ownership, by its having improvements on it, by its being in a
square the number of which commenced with four hundred,
and by its being the only lot belonging to the testator which he
did not otherwise dispose of. By merely striking out the words
“six” and “three” from the description of the will, as not ap-
plicable (unless interchanged) to any lot which the testator
owned; or instead of striking them out, supposing them to
have been blurred by accident so as to be illegible, the residue
of the description, in view of the context, so exactly applies to
the lot in question, that we have no hesitation in saying that it
was lawfully devised to Ilenry Walker.

The judgment is reversed, and the cause remanded, with di-
rections to award a new trial.

Mg. Justice Woops, with whom concurred Mg. JUSTICE
Marraews, Mz. Justice Gray and Mg. JusticE BLATCHFORD,
dissenting.

Mr. Justice Matthews, Mr. Justice Gray, Mr. Justice Blatch-
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ford and myself cannot concur in the judgment of the majority
of the court.

The suit was an action of ejectment in which the will was
offered in evidence to prove the plaintiff’s title. The property
in controversy was lot three, in square four hundred and six,
in the city of Washington. The plaintiff claimed under a
devise of lot six, in square four hundred and three. The devise
was as follows: “I bequeath to my dearly beloved brother,
Henry Walker, forever, lot numbered six, in square four hun-
dred and three, together with the improvements thereon
erected and the appurtenances thereto belonging.” The de-
vise does not describe the property sued for. Extrinsic evi-
dence to aid the devise was offered by the plaintiff, who
insisted that it was admissible for the purpose of removing a
latent ambiguity.

Latent ambiguities are of two kinds: first, where the desecrip-
tion of the devisee or the property devised is clear upon the
face of the will, but it turns out that there are more than one
estate or more than one person to which the description ap-
plies; and, second, where the devisee or the property devised
is imperfectly, or in some respects erroneously, described, so as
to leave it doubtful what person or property is meant.

It is clear that if there is any ambiguity in the devise under
consideration it belongs to the latter class. But there is no
ambiguity. The devise describes the premises as lot six, in
square four hundred and three. It is conceded that there is
such a lot and square in the city of Washington, and but one;
and it is not open to question what precise parcel of land this
language of the devise points out. It clearly, and without
uncertainty, designates a lot on 9th street, between I and K
streets, well known on the map of the city of Washington,
whose metes and bounds and area are definitely fixed and
Platted and vecorded. The map referred to was approved by
President Washington in 1792, and recorded in 1794. Thou-
sands of copies of it have been engraved and printed. All
conveyances of real estate in the city made since it was put on
record refer to it ; it is one of the muniments of title to all the
public and private real estate in the city of Washington, and
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it is probably better known than any document on record in
the District of Columbia. The accuracy of the description of
the lot devised is, therefore, matter of common knowledge, of
which the court might even take judicial notice.

Nor is any ambiguity introduced into the description by the
words “with the improvements thereon erected and the ap-
purtenances thereto belonging,” or by the testimony which
was offered to prove that at the date of the will and of the
death of the testator the lot described in the devise was unim.
proved. It is plain that the words ‘improvements thereon
erected”’ were a conveyancer’s phrase of the same nature as
the words which immediately followed them, namely, “and the
appurtenances thereto belonging,” and the whole phrase is sim-
ply equivalent to the words “with the improvements and ap-
purtenances.” The words “with the improvements thereon
erected ” were not intended as a part of the description of the
premises, which had already been fully and accurately described,
but were used, perhaps, as a matter of habit, or perhaps out of
abundant but unnecessary caution, to include in the grant im-
provements that might be put upon the premises between the
date of the testator’s will and the date when it took effect,
namely, at his death. The phrase is one not commonly used
to identify the premises, and was not so used in this devise.
There is persuasive evidence of this in the will. For in eight
other devises of realty the testator particularly describes the
character of the improvements. Thus, in the devise to his
brother, John Walker, the improvements are described as a
“ two-story brick house, back building;” in the devise to Lewis
Walker as “a two-story brick building, with a basement story
back building;” in the devise to Margaret Peck of four lots,
as “a two-story frame house erected on lot 27" ; in the devise
to Louisa Ballard, as a “ three-story brick house”; in the devise
to Sarah McCallion, as a “frame house;” in the devise 0
James Walker of two lots, as “two two-story brick houses"-;
and in the residnary devise to James Walker of the testators -
real estate as “a house part brick and part frame,” and “a
slanghter-house.” There is no proof that any of the other real
estate mentioned in the will was improved. There is, there-
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fore, no doubt about the identity of the lot described in the
devise.

But even if the words under discussion were used to carry
the idea that the property mentioned in the devise was im-
proved, and it turned out to be unimproved, these facts would
not make the description ambiguous or uncertain. For it is a
settled rule of construction, that if there be first a certain de-
scription of premises, and afterwards another description in
general terms, the particular description controls the general.
Thus, in Goodtitle v. Southern, 1 M. & S. 299, it was held that
by a devise of “ all my farm called Trogues-farm, now in the oc-
cupation of C.,” the whole farm passed though it was not all
in C.’s occupation. See also Miller v. Travers, 8 Bing. 244 ;
Goodright v. Pears, 11 East, 58.

Another cognate rule, well settled in the law, is ‘also applica-
ble here, and that is that where there is a sufficient description
of premises, a subsequent erroneous addition will not vitiate the
description, and we may reject a false demonstration. Doe v.
Galloway, 5 B. & Ad. 48; Law v. Hempstead, 10 Conn. 23
Bass v. Mitchell, 22 Texas, 285 5 Peck v. Mallams, 10 N. Y.
509, 532; Abbott v. Abbott, 53 Maine, 356, 360 ; Doanev. Wil-
cutt, 16 Gray, 368, 871 ; Jones v. Robinson, 78 N. C. 896; 3
Washburn on Real Property, 629.

Upon these established rules, aswell as upon the general sense
and practice of mankind, it is beyond controversy that a lot
described in the words used in the devise in question would
pass either by will or deed, though it should turn out that the
lgt was unimproved. The description is as particular and pre-
cse as if the metes and bounds, the area, and the street on
which the lot was situated, and every other particular of size
and situation, had been given. The identity of the lot is settled
beyond question. Upon the authorities cited the description is
not rendered ambiguous or uncertain by the use of the general
words “ with the improvements erected thereon,” even though
there be no improvements. It follows that the description of
the premises in controversy, contained in the devise, was good
and sufficient, and upon well settled rules of law, free from
doubt or ambiguity.
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It is, therefore, beyond controversy that if the testator had
been the owner of lot numbered six, in square four hundred and
three, it would have passed by the devise, and the sufficiency
of the description could not have been challenged. The only
ground, therefore, upon which the plaintiff can base his con-
tention that there is a latent ambiguity in the devise, is his
offer to prove that the testator did not own the lot described in
the devise, but did own another which he did not dispose of by his
will.  This does not tend to show a latent ambiguity. It does
not tend to impugn the accuracy of the description contained
in the devise. It only tends to show a mistake on the part of
the testator in drafting his will. This cannot be cured by ex-
trinsic evidence. For, as Mr. Jarman says, “As the law requires
wills, both of real and personal estate (with an inconsiderable
exception), to be in writing, it cannot, consistently with this
doctrine, permit parol evidence to be adduced either to contra-
dict, add to, or explain the contents of such will ; and the prin-
ciple of this rule evidently demands an inflexible adherence to
it, even where the consequence is a partial or total failure of
the testator’s intended disposition; for it would have been of
little avail to require that a will ab origéne should be in writing,
or to fence a testator around with a guard of attesting wit-
nesses, if, when the written instrument failed to make a full
and explicit disclosure of his scheme of disposition, its deficien-
cies might be supplied, or its inaccuracies corrected, from ex-
trinsic sources.” 1 Jarman on Wills, 4th and 5th eds., 409.

If there is any proposition settled in the law of wills, it s,
that extrinsic evidence is inadmissible to show the intention of
the testator, unless it be necessary to explain a latent ambig-
uity ; and a mere mistake is not a latent ambiguity. Where
there is no latent ambiguity theére no extrinsic evidence can
be received. The following cases support this proposition

In Miller v. Travers, 8 Bing. 244, Tindal, Chief J usticeﬂof
the Common Pleas, and Lyndhurst, Chief Baron of the £Ex-
chequer, were called in to assist Brougham, Lord Chancellor.
Their joint opinion was delivered by Tindal, Chief Justice.
The case was this: The testator devised all his freehold z‘md
real estate in the county of Limerick and city of Limerick.
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The testator had no real estate in the county of Limerick, but
his real estate consisted of lands in the county of Clare, which
were not mentioned in the will, and a small estate in the city of
Limerick, inadequate to.meet the charges in the will. The
devisee offered to show by parol evidence that the estates in
the county of Clare were inserted in the devise to him, in the
first draft of the will, which was sent to a conveyancer to
make certain alterations not affecting those estates; that by
mistake he erased the words ¢ county of Clare,” and that, the
testator, after keeping the will by him for some time, executed
it without adverting to the alteration as to that county. The
case was considered on the assumption that the extrinsic evi-
dence, it admitted, would show that the county of Clare was
omitted by mistake, and that the land in that county was
intended to be included in the devise. DBut the evidence was
held inadmissible to show that the testator intended to devise
property which had been omitted by mistake.

So in Bowx v. Barrett, Law Rep. 3 Eq. 244, 249, Lord Ro-
milly, Master of the Rolls, said: “because the testator has
made a mistake you cannot afterwards remodel the will and
make it that which you suppose he intended, and as he would
have drawn it it he had known the incorrectness of his suppo-
sition.”

In Jackson v. Sill, 11 Johns. 201, 212, which was an action
of ejectment, the defendant claimed under the following devise
to the testator’s wife: “ I also give to my said beloved wife the
farm which I now occupy, together with the whole crops,” &ec.
In a subsequent part of his will the testator mentioned said
premises as his lands. It turned out that the premises in con-
troversy were, at the time the will was made, and at the death
of the testator, in the possession of one Salisbury under a lease
for seven years. The plaintiff offered testimony to show that
the testator intended to devise the premises as a part of the
farm which he occupied himself and of which he died possessed.
Chief Justice Thompson, afterwards a Justice of this court, in
delivering judgment, said: “T think it unnecessary to notice
particularly the evidence offered; for it is obvious that, if it
Was competent, especially that of Mr. Van Vechten, it would
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have shown that the premises were intended by the testator to
be devised to the defendant Sill. The will was drawn, how-
ever, by Mr. Van Vechten under a misapprehension of facts, and
under a belief that the testator was in the actual possession of
the premises. It is, therefore, a clear case of mistake, as I ap-
prehend, and under this belief I have industriously searched for
some principle that would bear me out in letting in the evi.
dence offered; but I have searched in vain, and am satisfied
the testimony cannot be admitted in a court of law, without
violating the wise and salutary provisions of the statute of wills,
and breaking down what have been considered the great land-
marks of the law on this subject.”

In Zucker v. Seaman’s Aid Society, T Met. (Mass.) 188, the
testator gave a legacy to the “Seaman’s Aid Society in the
City of Boston,” which was the correct name of the society.
The legacy was claimed, however, by another society called
the Seaman’s Friend Society. Chief Justice Shatw, in stating
the case, said : “ It is also, we think, well proved by the circun-
stances which preceded and attended the execution of the will
as shown by extrinsic evidence, that it was the intention of the
testator to make the bequest in question to ‘the ‘Seaman’s
Friend Society,’ and at the time of the execution of the will
he believed he had done so;” “that the testator was led into
this mistake by erroneous information honestly given to him
by Mr. Baker who drew his will;” ¢ that the testator acted on
this erroneous information—erroneous as to his real purpose, as
it now appears by the evidence—and made the bequest to the
Seaman’s Aid Society by their precise name and designation.”
The court, therefore, held that there was simply a mistake and
no latent ambiguity, and that extrinsic evidence was inadmis
sible.

It is unnecessary to extend this opinion by other extracts
from the adjudged cases. The quotations we have made are
from masters of thelaw. The following additional authorities
will be found to sustain the proposition we have stated: (i¢)
ney's Case, 5 Rep. 685 Doe v. Oxenden, 3 Taunt. 147; Sméb’/{_ i
Maitland, 1 Ves. Jr. 362; Chambers v. Minchin, 4 Ves. @5'
and note; Doe v. Westlake, 4 B. & Ald. 57; Newburgh v. Nev




PATCH ». WHITE.
Dissenting Opinion: Woods, Matthews, Gray, Blatchford, JJ.

burgh, 5 Madd. 864 5 Clementson v. Gandy, 1 Keen, 309 ; Brown
v. Saltonstall, 3 Met. (Mass.) 423, 426 ; Mann v. Mann, 1 Johns.
Ch. 231; Yates v. Cole, 1 Jones Eq. (N. C.) 110; Walston v.
White, 5 Maryland, 297; Cesar v. Chew, 7 G. & J. 127; Fitz-
patrick v. Fitepatrick, 36 lowa, 674; Kurtz v. Hibner, 55 Ill.
514.

Our conclusion is, therefore, that, as the evidence offered and
rejected was for the purpose of explaining a latent ambiguity
when there was no ambiguity, either latent or patent, it was
properly rejected.

The opinion of the court in this case allows, what seems to
us to be an unambiguous devise, to be amended by striking out
a sufficient deseription of the premises devised, and the blank
thus made to be filled by ingenious conjectures based on ex-
trinsic evidence. This is in the face of the statute of frauds in
force in the District of Columbia, where the premises in con-
troversy are situate. Fifty years after the unequivocal devise
In question, as written and executed by the testator, had, as re-
quired by law, been placed upon the records of the District for
the information of subsequent purchasers and incumbrancers,
it is allowed to be erased, and, by argument and inference, a
new one substituted in its place. This is ,not construing the
will of the testator ; it is making a will for him.

The decision of the court subjects the title of real estate to
all the chances, the uncertainty, and the fraud attending the
admission of parol testimony, in order to give effect to what
the court thinks was the intention of the testator, but which he
failed to express in the manner required by law.
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BARNEY & Others ». WINONA & ST. PETER RAIL
ROAD COMPANY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE DISTRICT OF MINNESOTA.

Submitted January 7, 1886.—Decided March 1, 1886.

Inadvertent expressions in an opinion of the court, which are not material to
the decision of the case, are not decisions of the court within the general
rule that what is decided in a cause on appeal is not open to reconsidera.
tion in the same case on a second appeal on similar facts.

In the construction of land grant acts in aid of railroads, ¢ granted lands” are
those falling within the limits specially designated, the title to which at-
taches as of the date of the act of Congress, when the lands are located by
an approved and accepted survey of the line of the road filed in the Land
Department ; but *indemnity lands” are lands selected in lieu of parcels
lost by previous disposition or reservation for other purposes, the title to
which accrues only from the time of their selection.

The provision in § 8 of the act of March 3, 1865, that any lands granted to
Minnesota by the act of March 8, 1857, which might be located within the
limits of the extension made by said act of 1865 to the original grant mads
by said act of 1857, should be deducted from the full quantity of lands
granted by the act of 1865, applies to *‘ granted lands ” of the prior grant
falling within the six-mile limit, and not to possible indemnity lands whick
might be subsequently acquired.

Winona & St. Peter Railroad Company v. Barney, 113 U. S. 618, explained.

This case was before the court at October Term, 1884, 113
U. 8. 618. The questions which arose in the execution of the
mandate, and which were brought up by the second appeal,
are stated in the opinion of the court.

Mr. Gordon E. Cole for appellants.
Mr. Thomas Wilson for appellee.

Mz. Justice Fmrp delivered the opinion of the court.
This case was before us at the October Term, 1884. By an
act of Congress passed March 8, 1857, a grant of land was
: made to Minnesota, then a Territory, to aid in the construc-
tion of certain railroads, including one from Winona, a town
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on the Mississippi River, to a point on the Big Sioux River, in
the present Territory of Dakota. 11 Stat. 195. The grant
was of every alternate section designated by odd numbers, for
six sections in width on each side of the road, subject to
certain exceptions, not important to be here mentioned, with a
right to select indemnity lands within fifteen miles from the
line of the road. In May following the legislature of the
Territory authorized a company, previously incorporated, to
construct and operate this road ; and, to aid in its construction,
granted to the company the interest and estate, present and
prospective, of the Territory and futare State, in the lands
ceded by the act of Congress, together with the rights, privi-
leges and immunities conferred by it.

In 1858 * the Territory became a State and was admitted
info the Union; and under proceedings for the foreclosure
of a mortgage executed by the company, it became, before
March, 1862, reinvested with the estate in the lands and the
rights and privileges it had granted. In March, 1862, its legisla-
ture passed an act transferring the lands, property, franchises
and privileges, with which it had thus become reinvested, to
the Winona and St. Peter Railroad Company, which soon
afterwards commenced the construction of the road. By the
act of Congress of March 3, 1863, the quantity of land granted
by the act of 1857 was increased to ten sections per mile, with
an enlargement of the limits within which indemnity lands
might be selected from fifteen to twenty miles. 13 Stat. 526.
The third section provided that any lands which had been
granted to Minnesota for the purpose of aiding in the con-
struction of any railroad which might be located within the
limits of the extension, should be deducted from the *full
quantity” granted by the act. The full quantity was the four
additional sections, and we held that the reservation was merely
alegislative declaration of that which the law would have pro-
hounced independently of it, inasmuch as a prior grant of the

¥ In the opinion in 113 U. S. 621, the admission by a misprint is stated to
EﬁVe been in 1857. The constitution of the State was adopted in that year,
ut the admission was on May 11, 1858. 11 Stat. 283, :
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same property must necessarily be deducted from a subsequent
one in which it is included.

In October, 1867, the company agreed with the plaintiffs,
upon sufficient consideration, to convey to them as many acres
of land, previously granted by. Congress to Minnesota, as it
should receive from the State by reason of the construction of
its road already made, estimated to be 105 miles, but in fact
only 102 miles and a fraction of g mile. This suit was brought
to enforce the specific performance of this contract, and the
only question between the parties was as to the quantity of
land to be conveyed under it.
| By the act of 1857, lands were also granted to Minnesota to
aid in the construction of the road of the Minnesota (Minne-
apolis) and Cedar Valley Railroad Company, afterwards the
Minnesota Central Railroad Company (Laws of Minnesota, Ex-
tra Session of 1857, 20, and Special Laws of 1863, 137), and
that road intersected the road of the defendant between Roch-
ester and Waseca ; and lands of that company at the intersec-
tion were located within the limits of the extension of four sec-
tions made by the act of 1865.

The court below, however, held that, for the part of the de-
fendant’s road constructed after the act of 1865, the plaintiffs
were entitled, under their contract, to ten full sections per mile,
without any deduction for the lands which were located at the
intersection of the road with the road of the Minnesota Central
Railroad Company, and within the grant for the construction
of the latter. Tt was accordingly adjudged that the plaintiffs
were entitied, in addition to what had been voluntarily con-
veyed to them, to a conveyance of 197,111 acres and a fraction
of an acre, and a decree to that effect was entered. The case
being brought to this court, that decree, at the October Term,
1884, was reversed, and the cause sent back to the court below
in order that the proper deduction might be made by reason of
the interference of the two grants, and the elder grant be de-
ducted from the extension made by the act of 1863, so far
as it was located within that extension. 113 U. S. 618-629.

In speaking of the two grants we said of the first one. that
of 1857, that it was one by description, that is, of land in place
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and not one of quantity. It was of particular parcels of land
designated by odd numbers for six sections on each side of the
road ; that is, of particular parcels of land lying within certain
defined lateral Jimits to the road and described by numbers on
the public surveys. The grant of the four additonal sections by
the act of 1865 was also a grant of land in place. The inten-
tion of Congress was to enlarge the first grant from six to ten
sections per mile ; the additional four to be taken in like man-
ner as the original six, and subject to the same limitations, and
to others that had been or might be prescribed, with a right to
select indemnity lands within twenty miles instead of fifteen.
The act did not purport to change the character of the first
grant, but to inerease its quantity. We said, however, that the
grant of these additional sections might be regarded as one of
quantity—an inadvertence for which the writer of that opinion,
who is also the writer of this one, is alone responsible. The
statement was not at all material to the decision, which was
that a deduction should have been made by reason of the inter-
section of the two grants, so far as the prior grant was located
within the extension.

We recognize the rule that what was decided in a case pend-
ing before us on appeal, is not open to reconsideration in the
same case on a second appeal upon similar facts. The first de-
cision is the law of the case, and must control its disposition ;
but the rule does not apply to expressions of opinion on mat-
ters the disposition of which was not required for the decision.
When the case went back, the court below seems to have been
embarrassed by the erroneous description of the character of
the grant of the four additional sections, and to have felt
obliged to deduct from the amount originally decreed the num-
ber of acres which, prior to March 3, 1865, had passed to Min-
hesota within the designated limits of the grant to aid the
construction of the road of the Minnesota Central Railroad
Company, and also the number of acres which had been taken
beyond them within the indemnity limits of fifteen miles. In
this construction of the reservation made by the third section
of the act of 1865, we think the court erred. The reservation
from the four sections was of land previously granted, which
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was located within them. The previous grant was of lands in
place, for it was of alternate sections designated by odd num.
bers, for six sections in width on each side of the road, and
that portion of it was reserved from the subsequent grant
which fell within the four new sections, also land in place.

In the construction of land grant acts, in aid of railroads, there
is a well-established distinction observed between * granted
lands” and ¢ indemnity lands.” The former are those falling
within the limits specially designated, and the title to which
attaches when the lands are located by an approved and ac-
cepted survey of the line of the road filed in the Land Depart-
ment, as of the date of the act of Congress. The latter are
those lands selected in lieu of parcels lost by previous dispost
tion or reservation for other purposes, and the title to which
accerues only from the time of their selection. It is these
“granted lands” of the prior grant falling within the six-mile
limit that, in our opinion, are reserved, and not the possible in-
demnity lands which might be subsequently acquired. These
granted lands of the prior grant being in place could be readily
deducted from the four sections, also in place, whenever the
roads of the two companies intersected, and the lands fell
within the four sections. The quantity thus granted is found
by the special masters appointed by the court to be fifteen
thousand acres and #f of an acre. This quantity only, in
addition to the lands used for the track of the road of the
Winona and St. Peter Railroad Company, and for depots and
other purposes necessary and incident to its operation, should,
therefore, be deducted from the number of acres, to a convey-
ance of which from the company the plaintiffs, by the decree
of the court below at its December Term, 1880, were adjudged
to be entitled.

The decree will, therefore, be reversed, and the cause be re

manded with directions to enter a new decree comformable
to this opinion.
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COFFEY ». UNITED STATES.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF KENTUCKY. PETITION FOR REHEARING.

Petition received March 1, 1886.—Decided March 15, 1886.

The pleadings in a suit ¢n rem brought by the United States, in a Circuit Court
of the United States in Kentucky, for the forfeiture of property after its
seizure for the violation of the internal revenue laws, are not required by
section 914 of the Revised Statutes, to be governed by the statute of Ken-
tucky in regard to pleadings in civil actions ; but are to be, as before the
enactment of section 914, according to the course in Admiralty.

This was a petition for a rehearing of the cause reported
116 U. S. 427. The case is stated in the opinion of the court.

Mr. Samuel McKee for petitioner.

Mr. Justice Bratcurorp delivered the opinion of the court.

On the 18th of January last, a decision was made in this case,
116 U. 8. 427, affirming the judgment below, rendered on an
information ¢n rem, filed for the forfeiture to the United
States of certain personal property seized for a violation of the
internal revenue laws. There was a trial by jury and a verdict
for the United States. The claimant, in his answer, had set up
in bar, that a criminal information had been filed against him,
in the same court, allegmg as offences the same matters aver-
red in the information in the civil suit, and that he had pleaded
guilty and been adjudged to pay a fine. There was no demur-
rer or reply to this answer. After verdict, the claimant moved
in arrest of judgment, alleging as cause the judgment in the
criminal proceeding, but the motion was overruled. There
Was 1o bill of exceptions, and no exceptlon to the overruling of
the motion,

On the hearing in this court, the claimant contended that, as
there was no traverse of the answer, it must be taken to be true.
But this court, held that no reply or replication to the answer
Was necessary to raise an issue of fact on the matters averred
I it; that the proceedings, so far as the pleadings were con-
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cerned, were kindred to those in a suit in Admiralty n rem;
that the general rules of pleading in regard to Admiralty suits
in rem apply to suits ¢n rem for a forfeiture, brought by the
United States, after a seizure on land, as laid down in the cases
of The Sarah, 8 Wheat. 891, Union Ins. Co. v. United States,
6 Wall. 759, 765, Armstrong’s Foundry, 6 Wall. 766, 769, and
Morris Cotton, 8 Wall. 507, 511 ; that Rule 22 of the Rulesin
Admiralty prescribes regulations for the form of informations
and libels of information on seizures for the breach of the laws
of the United States on land or water; that by Rule 51 in Ad-
miralty, new matter in an answer is considered as denied by
the libellant ; that the issue of fact as to the former conviction
must be held to have been found against the claimant, by the
general verdict ; and that no question in regard to the defence
set up could be raised.

An application is now made by the claimant for a rehearing,
on the ground that, as to the pleadings, the case must be gov-
erned by section 914 of the Revised Statutes, which is a re-
enactment of § 5 of the act of June 1, 1872, ch. 255, 17 Stat.
197, and is in these words: “ The practice, pleadings, and forms
and modes of proceeding in civil causes, other than equity and
Admiralty causes, in the Circuit and District Courts, shall con-
form, as near as may be, to the practice, pleadings, and forms
and modes of proceeding existing at the time in like causes in
the Courts of record of the State within which such Circuit or
District Courts are held, any rule of court to the contrary not-
withstanding.” Tt is urged that this is a civil cause, but notan
equity or an Admiralty cause, and that the provisions of sec
tions 126 and 386 of the Civil Codeof Practice of Kentucky,
which took effect Jannary 1, 1877, apply to it. Those sec-
tions dre as follows: “§ 126 [153]. Every material allegation
of a pleading must, for the purposes of the action, be taken as
true, unless specifically traversed.” “§ 386 [416]. Judgment
shall be given for the party whom the pleadings entitle thereto,
though there may have been a verdict against him.”

The practice as to the pleadings in suits én rem like the pres
ent having been well settled prior to the passage of the act of
June 1st, 1872, the question is, whether it was changed by that
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act. In Union Ins. Co.v. United States, 6 Wall. 759, 764,
where land was seized and proceeded against as forfeited to the
United States under a confiscation act, it was held, that, while
either party had a right to demand a trial by jury, the pro-
ceedings were to be “in general conformity to the course in
Admiralty.” A like ruling was made, in a like case, in d7m-
strong’s Foundry, 6 Wall. 766, 769 ; and in a case of the seizure
of personal property on land, in Morris’ Cotton, 8 Wall, 507,
511. Section 914 prescribes a conformity to the practice in the
courts of the State only ‘‘as near as may be,” and only “in
like causes.” It is a proper construction of this section to hold,
that, while the provisions of the Code of Kentucky in regard
to pleadings in civil suits ¢n personam apply to like causes in
the Federal courts in Kentucky, they do not apply to suits in
rem by the United States for the forfeiture of property, after
its seizure, for the violation of a revenue law, because there
are no “like causes” known to the laws of Kentucky. Such
suits n 7em are peculiar in their practice, pleadings, and forms
of procedure, and, so long as there is ample scope for the
operation of section 914 of the Revised Statutes in regard to
civil suits ¢n personam, and no intention is manifest to
change the established practice in such suits ¢n 7em, and any
change in practice is limited to “like causes,” we must continue
to regard the former practice as applicable to the present suit.
The question of the scope of operation of § 914 has been con-
sidered by this court in Nudd v. Burrows, 91 U. S. 426 ; In-
dianapolis Railroad Co. v. Horst, 93 U. 8. 291; Newcomb v.
Wood, 97 U. 8. 584; and Ewr parte Fisk, 113 U. 8. 713. In
Newcomd . Wood, it was held that the section did not abro-
gate the established rule in the courts of the United States,
that to grant or refuse a new trial was a matter of discretion,
which could not be reviewed on a writ of error; and that a
State law entitling a party to a second trial in an action to
recover the value of personal property, did not entitle him to a
1second trial in such an action in a Federal court. No decision
lias been made by this court in conflict with the views above
Indicated as applicable to this case; and
The application for a rehearing is denied.
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PHELPS & Others v. OAKS & Others.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
WESTERN DISTRICT OF MISSOURI,

Submitted March 1, 1886.—Decided March 15, 1886,

A Circuit Court of the United States having, by removal from a State court
by reason of citizenship of the parties, properly acquired jurisdiction of an
action against a tenant for the possession of land, is not ousted of it by
admitting as codefendant, under the provisions of a State statute, his land-
lord, a citizen of the same State as the plaintiff,

Section 914 of the Revised Statutes, which requires the forms and modes of
proceeding in civil causes other than equity and admiralty causes in Circuit
and District courts to conform, as near as may be, to the forms and modes of
proceeding existing at the time in like causes in the courts of record in the
State within which the Circuit or District Courts are held, does not require
the courts of the United States, by adopting the forms and modes of the
State courts, to divest themselves of a jurisdiction once lawfully acquired
under an act of Congress,
ejectment, against a tenant in possession of real estate whose landlord isa
citizen of another State, the plaintiff has a real and substantial *“ contro-
versy” with the defendant within the meaning of the act for removal of
causes from State courts, which continues after his landlord is summoned
in and becomes a party for the purpose of protecting his own interests.

The plaintiffs in error, who were plaintiffs below, brought
their action in the Circuit Court of DeKalb County, Missouri,
at the April Term, 1883, against George R. Oaks for the recov-
ery of the possession of certain lands in that county, unlawfully
withheld by him, as they alleged, and for damages therefor
and for rents and profits.

The defendant, a citizen of Missouri, having been served with
process, the plaintiffs, who were citizens of Pennbvlvama. filed
their petition for the removal of the cause to the Circuit Court
of the United States for the Western Division of the Western
District of Missouri, on the ground that the controversy in said
suit was between citizens of different States, the matter and
amount in dispute being in excess of the sum or value of 3500
The prayer of the petition was granted, the accompanying
bond being approved, and the cause was removed.
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Afterwards, on June 16, 1884, the defendant Oaks filed his
answer, in which he denied all the allegations of the plaintiffs’
complaint, except as expressly admitted, and in addition set up
that at the time of the commencement of the action he was in
possession of the premises as the tenant, from year to year, of
one Maria Zeidler, wife of John Zeidler, who was the owner
thereof, and to whom he had paid the rents due on account
thereof, and asked that the said Maria and John Zeidler be
made parties defendant to the suit, according to the form of
the statute of Missouri in such cases provided. Thereupon the
Zeidlers also appeared and asked to be let in as defendants and
for leave to plead, and it was so ordered by the court, with
leave to file a motion to remand the cause to the State court
in thirty days. Such a motion was accordingly made on the
ground that Maria Zeidler and John Zeidler, her husband, were
both citizens of Pennsylvania; that the defendant Oaks made
1o claim or demand to the premises in controversy, otherwise
than as the tenant of Maria Zeidler, and that, consequently,
the said suit did not really and substantially involve a dispute
or controversy properly within the jurisdiction of the Circuit
* Court of the United States.

Pending this motion the plaintiffs moved the court to rescind
the order making Maria and John Zeidler parties. This motion
to rescind was denied, and the motion of the defendants to
remand the cause was granted. To reverse these rulings was
the object of this writ of error.

Mr. 8. B. Ladd (Mr. J. D. Strong, Mr. C. A. Mosman, and
Mr. I. K. White were with him) for plaintiffs in error.

Mr. Charles W. Hornor (Mr. S. S. Brown, Mr. H. Ramey,
and Mr. J. F. Harwood were with him) for defendants in error.

Mr. Justicr Martuews delivered the opinion of the court.
After stating the case as above reported, he continued :

That the cause when removed from the State to the Cireuit
Court was rightly removed is not denied. Under the Removal
Act of 1875, the plaintiffs were authorized to remove their ac-
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tion, although brought by them in the first place in the State
court, into the Circuit Court of the United States, they being
citizens of Pennsylvania, and the defendant a citizen of Missouri
and an inhabitant of the district. 3

The ground on which the suit was remanded was that it sub-
sequently appeared that it did not really and substantially
involve a controversy properly within the jurisdiction of the
Cireuit Court, according to the sense of the 5th section of the
act of March 3, 1875. This conclusion, it is supposed, is justi-
fied by thefact that the defendant Oaks, being merely a tenant
of Maria Zeidler, who claimed title to the premises in dispute,
had no real interest in the controversy and was a merely nomi-
nal party, his landlord being the real party in interest, entitled
to be let in to defend as a party to the record, and bound by
law to maintain his tenant’s possession; so that the real and
substantial controversy involved in and to be determined by the
action, was not between the plaintiffs and Oaks, but between
them and the Zeidlers ; and the latter being citizens of the same
State with the plaintiffs, it became apparent that the cause was
not properly within the jurisdiction of the Circuit Court.

The statutes of Missouri provide that “every tenant on whom
a summons in an action to recover the tenements held by him
shall be served shall forthwith give notice thereof to the person
or the agent of the person of whom sach tenant holds, under
the penalty of forfeiting to such person the value of three years'
rent of the premises occupied by him.” 1 Rev. Stat. Missour,
1879, 514, § 3071. And by § 2244, that “the person from or
through whom the defendant claims title to the premises may,
on motion, be made a co-defendant.” 1 Rev. Stat. Missour,
874. And it is claimed that, under the decisions of the Supreme
Court of the State, this right of the owner or warrantor of the
title to be let in as a party to defend, does not rest in the dis
cretion of the court, but is absolute. Swution v. Casseleqqiy T
Missouri, 397, 408. It is assumed that the statute is equally
obligatory upon the courts of the United States.

But this is a mistake. It is true that by Rev. Stat. § 914,
it is required that “the practice, pleadings, and forms and
modes of proceeding in civil causes, other than equity and ad-
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miralty causes, in the Circuit and District Courts, shall con-
form, as near as may be, to the practice, pleadings, and forms
and modes of proceeding existing at the time in like causes in
the courts of record of the State within which such Circuit or
District Courts are held, any rule of court to the contrary not-
withstanding ;” but ¢ the conformity is required,” as was said
by this court in Indianapolis & St. Louis Railroad Co. v.
Horst, 93 U. 8. 291, 301, “to be ‘as near as may be’—not as
near as may be possible, or as near as may be practicable. This
indefiniteness may have been suggested by a purpose: it de-
volved upon the judges to be affected the duty of construing
and deciding, and gave them the power to reject, as Congress
doubtless expected they would do,any subordinate provision in
such State statutes which, in their judgment, would unwisely
encumber the administration of the law, or tend to defeat the
ends of justice, in their tribunals.” Certainly it was not in-
tended that these statutes were to be adopted with the effect
of defeating the jurisdiction of the courts of the United States
once lawfully attached under an act of Congress. Stewart v.
Dunhan, 115 U. 8. 61,

It is equally an error to assume that the plaintiffs had not a
substantial and real controversy with the defendant Oaks, and
that their controversy was solely with the Zeidlers. The object
and purpose of the action was to recover possession of the real
estate in the visible and actual occupation of Oaks, and not
otherwise in the possession of his landlord, than by force of his
tenancy. The Zeidlers were not citizens of Missouri, nor resi-
dents of the district, and could not have been sued by the plain-
tiffs. The latter were not bound to look beyond the person
Wwho, by his occupation of the disputed premises, was holding
adversely to their claim; and if the Zeidlers were permitted to
defend, it was for their own interest, and not because they were
either necessary or indispensable parties to the proceeding in
which the plaintiffs were the actors. The controversy, so far
as the Zeidlers were interested in it, was of their own seeking,
and as their rights could not be concluded by a judgment
against the tenant, they were not in a position to insist that the
plaintiffs should forego their legal right to proceed against the
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most convenient defendant. The landlord could defend the
possession of the tenant, as it was his right and duty to do on
notice of the action, but he could do so as well in the name of
the tenant as in his own. At any rate, the plaintiffs had a right
to eject the defendant, who actually and unlawfully withheld
from them possession of theirlands; and it is not correct to say
that the controversy in law is with the landlord in virtue of
whose claim of title the wrongful possession is maintained.
Much less can the plaintiff’s right to prosecute his action in the
courts of the United States, once vested, be defeated by impos-
ing upon him an adversary against whom he cannot maintain
the jurisdiction of these tribunals.

Undoubtedly it was the duty of the Circuit Court in this case
to give effect to the statute of Missouri, as far as it could, but
not at the expense of its jurisdiction. ‘It must be held,” as
was said in Hrstein v. Rothschild, 22 Fed. Rep. 61, 64, “ that
the body of the local law thus adopted in the general, must be
considered in the courts of the United States in the light of
their own system of jurisprudence, as defined by their own con-
stitution as tribunals, and of other acts of Coongress on the same
subject. It can hardly be supposed that it was the intent of
this legislation to place the courts of the United States in each
State, in reference to their own practice and procedure, upon
the footing merely of subordinate State courts, required to look
from time to time to the Supreme Court of the State for author-
itative rules for their guidance in those details. To do so,
would be, in many cases, to trench, in important particulars not
easy to foresee, upon substantial rights, protected by the pect-
liar constitution of the Federal judiciary, and which might ser-
ously affect, in cases easily supposed, the proper correlation &pd
independence of the two systems of Federal and State judiclal
tribunals.” ' :

It was quite proper, therefore, for the Circuit Court to admib
the landlord as a party, for the purpose of defending his ten-
ant’s possession, and through that, his own title ; and to this
end, he might not only be permitted to appear as a party to the
record and codefendant, but to control the defence as domns
litis, raising and conducting such issues as his own rights and
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interests might dictate. And this need not arrest or interfere
with the jurisdiction of the court, already established by the
plaintiffs against the tenant in possession. For such proceed-
ings should be treated as incidental to the jurisdiction thus ac-
quired, and auxiliary to it, as in like cases, in equity, one inter-
ested in the subject-matter, though a stranger to the litigation,
may be allowed to intervene pro interesse suo. Krippendorf'v.
Hyde, 110 U. S. 276.

In this view, the Circuit Court was right in admitting the
Zeidlers as codefendants, but there was error in remanding the
cause to the State court. For this error,

The judgment complained of is reversed, and the couse is

remanded to the Circuit Court with directions to proceed
in the action according to low.

EX PARTE ROYALL, No. 1.
EX PARTE ROYALL, No. 2.

APPEALS FROM AND ERROR TO THE CIRCUIT COURT OF THE UNITED
STATES FOR THE EASTERN DISTRICT OF VIRGINIA.

Argued January 7, 8, 1886.—Decided March 1, 1886.

Cireait Courts of the United States have jurisdiction on habeas corpus to dis-
charge from custody a person who is restrained of his liberty in violation of
the Constitution of the United States, but who, at the time, is held under
Stafe process for trial on an indictment charging him with an offence against

_ the laws of the State.

When a person is in custody, under process from a State court of original juris-
diction, for an alleged offence against the laws of such State, and it is claimed
that he is restrained of his liberty in violation of the Constitution of the
United States, the Circuit Court of the United States has a discretion
whether it will discharge him in advance of his trial in the court in which
h.e is indicted; but this discretion should be subordinated to any special
circumstances requiring immediate action. After conviction of the ac-
cused 1n the State court, the Circuit Court has still a discretion whether he
§hall be put to his writ of error to the highest court of the State, or whether
1t V.Vill proceed by writ of habeas corpus summarily to determine whether
g: 1: restrained of his liberty in violation of the Constitution of the United

ates. -
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On the 29th day of May, 1885, William L. Royall filed two
petitions in the Circuit Court of the United States for the East-
ern District of Virginia, each verified by oath, and addressed to
the judges of that court.

In one of them he represented, in substance, that he wasa
citizen of the United States ; that, in June, 1884, as a represen-
tative of a citizen of New York—who was the owner of certain
bonds issued by Virginia under the act approved March 30,
1871, entitled “An act to provide for the funding and payment
of the public debt ”—he sold in the city of Richmond, to Richard
‘W. Maury, for the sum of $10.50 in current money, a genuine
past-due coupon, cut from one of said bonds in petitioner’s pres
ence, and which he received from the owner, with instructions
to sell it in that city for the best market price ; that said cou-
pon bore upon its face the contract of Virginia that it should
be received in payment of all taxes, debts, and demands due
that Commonwealth ; that he acted in said matter without
compensation ; and, consequently, the transaction was a sale of
the coupon by its owner. The petition proceeded :

“That on the second day of June, 1884, the grand jury of
the city of Richmond, Virginia, found an indictment against
your petitioner for selling said coupon without a license. That
the before mentioned coupon is the only one that your petl-
tioner has sold. That your petitioner was thereupon arrested
and committed to the custody of N. M. Lee, sergeant of the
city of Richmond, to be tried on said indictment, and that he
will be prosecuted and tried on said indictment for selling said
coupon without a license, under the provisions of section 65 of
the act of March 15th, 1884, relating to licenses generally, and
the general provisions of the State law in respect to doing bus
ness without a license. That your petitioner had no license
under the laws of Virginia to sell coupons. That the act of
the General Assembly under which your petitioner was -
rested, and is being prosecuted, requires any person who 591'15
one or more of the said tax-receivable coupons issued by said
State of Virginia to pay to said State, before said sale, &
special license tax of $1000, and, in addition thereto, a tax of
twenty per cent. on the face value of each coupon sold.
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“That said act does not require the seller of any other cou-
pon, or the seller of anything else, to pay said tax, but it is
directed exclusively against the sellers of such coupons. That
your petitioner is being prosecuted under said act because he
sold said coupon without having first paid to said State said
special license tax, and without paying to her said special tax
of twwenty per cent. on the face value thereof. That said act
of the General Assembly of Virginia is repugnant to section
ten of article one of the Constitution of the United States, and
is, therefore, null and void. That if the said State can refuse
to pay the said coupons at maturity, and then tax the sale of
them to tax-payers, she may thus indirectly repudiate them
absolutely, and thus effectually destoy their value.

“That your petitioner has been on bail from the time he
was arrested until now, but that his bail has now surrendered
him, and heis at this time in the custody of the said N. M. Lee,
sergeant of the city of Richmond, to be prosecuted and tried
on said indictment. That he is held in violation of the Consti-
tution of the United States, as he is advised.”

In the other petition he represented, in substance, that,
under the provisions of the beforementioned act of 1871, Vir-
ginia issued her bonds, with interest coupons attached, and
bearing upon their face a contract to receive them in payment
of all taxes, debts, and demands due to that commonwealth ;
that another act, approved January 14, 1882, provided that
sald coupons should not be received in payment of taxes until
after judgment rendered in a suit thereon according to its pro-
visions ; that the validity of the latter act was sustained in An-
toni v. Greenhow, 107 U. S. 769, upon the ground that it fur-
nished tax-payers with a sufficient remedy to enforce said con-
tract ; that by the provisions of sections 90 and 91 of chapter
450 of the laws of Virgina for the year 1883-84, it was provided
that attorneys-at-law who had been licensed to practice law less
than five years should pay a license tax of fifteen dollars, and
those licensed more than five years twenty-five dollars, and that
such license should entitle the attorney paying it to practice
law in all the courts of the State ; that it was further provided
by said 91st section that no attorney should bring any suit on
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said coupons under said act of January 14, 1882, unless he paid,
in addition to the above-mentioned license tax, a further special
license tax of $250; that petitioner had been licensed to prac-
tice law more than five years, and that in the month of April,
1884, he paid twenty-five dollars, receiving a revenue license to
practice law in all the courts of the State but that he had not
paid the additional special license tax provided for in said 91st
section ; that, under employment of a client who had tendered
coupons, issued by Virginia under the act of March 30, 1871,
to the treasurer of Richmond city in payment of his taxes, and
thereatter had paid his tax in money—the coupons having been
received by that officer for identification and verification, and
certified to the Hustings Court of the City of Richmond—he
brought suit under the act of January 14, 1882, to recover the
money back after proving the genuineness of the coupous;
that the grand jury of the city of Richmond thereupon found
an indictment against him for bringing the suit without having
paid the special license tax ; that he brought it after he had
paid his license tax above mentioned, and while he had a license
to practice law until April 1885 ; that he was thereupon ar-
rested by order of the Hustings Court of Richmond, committed
to the custody of N. M. Lee, sergeant of that city, and was about
to be tried and punished under said indictment ; that the act
requiring him to pay a special license tax in addition to his gen-
eral license tax was repugnant to section 10 of article 1 of the
Constitution of the United States, and was, therefore, null and
void ; and that the act providing for punishing him for not
paying the special license tax was likewise repugnant to the
Constitution.

After stating, at some length, the grounds upon which
he contended that the before mentioned acts were repugnant
to the Constitution, the petitioner averred that he “is now in
the custody of the said N. M. Lee, sergeant of the city of
Richmond, under said indictment, and he is, therefore, T¢-
strained of his liberty in violation of the Constitution of the
United States.”

Each petition concluded with a prayer that the Circuit
Court award a writ of habeas corpus directed to that officer;
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commanding him to produce the body of the petitioner before
that court, together with the cause of his detention, and that
he have judgment discharging him from custody.

In each case the petition was dismissed upon the ground
that the Circuit Court was without jurisdiction to discharge
the prisoner from prosecution.

This case was argued with Barry v. Edmunds, Chaffin v.
Taylor, Royall v. Virginia and Sands v. Edmunds, all re-
ported in 116 U. 8. and with Zx parte Royall, post, 254.

Mr. William L. Royall in person, and Mr. Daniel H.
Chamberlain for the petition.

Mr. R. A. Ayres and Mr. Walter 1. Staples opposing.

Mr. Justice Harrax delivered the opinion of the court.
After stating the case as above reported, he continued :

These cases come here under the act of March 3, 1885, ch.
853, 23 Stat. 487, which so amends § 764 of the Revised
Statutes as to give this court jurisdiction, upon appeal, to
review the final decision of the Circuit Courts of the United
States in certain specified cases, including that of a writ of
habeas corpus sued out in behalf of a person alleged to be
restrained of his liberty in violation of the Constitution.

The first question to be considered is whether the Circuit
Courts have jurisdiction on habeas corpus to discharge from
custody one who is restrained of his liberty in violation of the
National Constitution, but who, at the time, is held under State
process for trial on an indictment charging him with an
offence against the laws of the State.

_ The statutory provisions which control the determination of
this question are found in the following sections of the Revised
Statutes :

“Sgc. 751. The Supreme Court and the Circuit and District
Courts shall have power to issue writs of habeas corpus.

“Src. 752. The several justices and judges of the said courts,
\\'1§11in their respective jurisdictions, shall have power to grant
Writs of habeas corpus for the purpose of an inquiry into the
cause of restraint of liberty.
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“Sgc. 753. The writ of habeas corpus shall in no case extend
to a prisoner in jail, unless where he is in custody under or by
color of the authority of the United States, or is committed for
trial before some court thereof; or is in custody for an act
done or omitted in pursuance of a law or treaty of the United
States, or of an order, process, or decree of a court or judge
thereof ; or is in custody in violation of the Constitution, or of
a law or treaty of the United States; or being a subject or
citizen of a foreign state, and domiciled therein, is in custody
for an act done or omitted under any alleged right, title,
authority, privilege, protection, or exemption claimed under
the commission, or order, or sanction of any foreign state, or
under color thereof, the validity and effect whereof depend
upon the law of nations; or unless it is necessary to bring the
prisoner into court to testify.

“Skc. 754. Application for the writ of habeas corpus shall
be made to the court, or justice, or judge authorized to issie
the same, by complaint in writing, signed by the person for
whose relief it is intended, setting forth the facts concerning
the detention of the party restrained, in whose custody he is
detained, and by virtue of what claim or authority, if known.
The facts set forth in the complaint shall be veritied by the
oath of the person making the application. ‘

“Src. 755. The court, or justice, or judge to whom the appli
cation is made, shall forthwith award a writ of habeas corpus,
unless it appears from the petition itself that the party is not
entitled thereto. The writ shall be directed to the person
in whose custody the party is detained.”

“Sro. 761. The court, or justice, or judge shall proceed ip a
summary way to determine the facts of the case, by hearmg
the testimony and arguments, and thereupon to dispose of the
party as law and justice require.”

It is further provided, that, pending the proceedings o
habeas corpus in cases mentioned in §§ 763 and 764—which -
clude an application for the writ by a person alleged to be
restrained of his liberty in violation of the Constitution of the
United States—and, “until final judgment therein, and after
final judgment of discharge, any proceeding against the person
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so imprisoned, or confined, or restrained of his liberty, in any
State court, or by or under the authority of any State, for any
matter so heard or determined, or in process of being heard
and determined, under such writ of habeas corpus, shall be
deemed null and void.” § 766.

The grant to the Circuit Courts in § 751 of jurisdiction to
issue writs of habeas corpus, is in language as broad as could
well be employed. While it is attended by the general condi-
tion, necessarily implied, that the authority conferred must be
exercised agreeably to the principles and usages of law, the
only express limitation imposed is, that the privilege of the
writ shall not be enjoyed by—or, rather, that the courts and
the judicial officers named, shall not have power to award the
writ to—any prisoner in jail, except in specified cases, one of
them being where he is alleged to be held in custody in viola-
tion of the Constitution. The latter class of cases was first
distinctly provided for by the act of February 5, 1867, ch. 28,
14 Stat. 385, which declares that the several courts of the
United States, and the several justices and judges thereof
within their respective jurisdictions, in addition to the authority
then conferred by law, “shall have power to grant writs of
habeas corpus in all cases where any person may be restrained
of his or her liberty in violation of the Constitution, or of any
treaty or law of the United States.” Whether, therefore, the
appellant is a prisoner in jail, within the meaning of § 753, or
is restrained of his liberty by an officer of the law executing
the process of a court of Virginia, in either case, it being
alleged under oath that he is held in custody in violation of
the Constitution, the Circuit Court has, by the express words
of the statute, jurisdiction on habeas corpus to inquire into the
cause for which he is restrained of his liberty, and to dispose
of him “as law and justice require.”

I't may be suggested that the State court is competent to
df%clde whether the petitioner is or is not illegally restrained of
his liberty ; that the appropriate time for the determination of
that question is at the trial of the indictment; and that his
detention for the purpose simply of securing his attendance at
the trial ought not to be deemed an improper exercise by that
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court of its power to hear and decide the case. The first of
these propositions is undoubtedly sound ; for in Z2obb v. Con-
nolly, 111 U. 8. 624, 637, it was held, upon full consideration,
that “a State court of original jurisdiction, having the parties
before it, may, consistently with existing Federal legislation,
determine cases at law or in equity, arising under the Consti-
tution and laws of the United States, or involving rights de-
pendent upon such Constitution or laws;” and that “ upon the
State courts, equally with the courts of the Union, rests the
obligation to guard, enforce, and protect every right granted
or secured by the Constitution of the United States, and the
laws made in pursnance thereof, whenever those rights are in-
volved in any suit or proceeding before them.” DBut with
respect to the other propositions, it is clear that, if the local
statute under which Royall was indicted be repugnant to the
Constitution, the prosecution against him has nothing upon
which to rest, and the entire proceeding against him is a nul-
lity. As was said in Zz parte Siebold, 100 U. S. 371, 376,
“ An unconstitutional law is void, and is asno law. An offence
created by it is not a crime. A conviction under it is not
merely erroneous, but is illegal and void, and cannot be a legal
cause of imprisonment.” So in Er parte Yarbrough, 110
U. 8. 651, 654, it was said that if the statute prescribing the
offence for which Yarbrough and his associates were con-
victed was void, the court which tried them was without juris-
diction, and they were entitled to be discharged. It would
seem—whether reference be had to the act of 1867 or to ex-
isting statutory provisions—that it was the purpose of Con-
gress to invest the courts of the Union, and the justices and
judges thereof, with power upon writ of habeas corpus, o
restore to liberty any person, within their respective jurisdic-
tions, who is held in custody, by whatever authority, in viola-
tion of the Constitution or any law or treaty of the United
States. The statute evidently contemplated that cases might
arise when the power thus conferred should be exercised, dur
ing the progress of proceedings instituted against the petitioner
in a State court, or by or under authority of a State, on a¢-
count of the very matter presented for determination by the
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writ of habeas corpus: for care is taken to provide that any
such proceedings, pending the hearing of the case upon the
writ and until final judgment and after the prisoner is dis-
charged, shall be null and void. If such were not the clear
implication of the statute, still, as it does not except from its
operation cases in which the applicant for the writ is held in
custody by the authority of a State, acting through its judi-
ciary or by its officers, the court could not, against the positive
language of Congress, declare any such exception, unless re-
quired to do so by the terms of the Constitution itself. DBut
as the judicial power of the nation extends to all cases arising
under the Constitution, the laws and treaties of the United
States: as the privilege of the writ of habeas corpus cannot be
suspended unless when in cases of rebellion or invasion the
public safety may require it ; and as Congress has power to pass
all laws necessary and proper to carry into execution the pow-
ers vested by the Constitution in the Government of the United
States or in any department or officer thereof; no doubt can
exist as to the power of Congress thus to enlarge the jurisdic-
tion of the courts of the Union and of their justices and judges.
That the petitioner is held under the authority of a State cannot
affect the question of the power or jurisdiction of the Circuit
Court to inquire into the cause of his commitment, and to dis-
charge him if he be restrained of his liberty in violation of the
Constitution. The grand jurors who found the indictment,
the court into which it was returned and by whose order he
Was arrested, and the officer who holds him in custody, are all,
equally with individual citizens, under a duty, from the dis-
charge of which the State could not release them, to respect
and obey the supreme law of the land, “ an ything in the Con-
stitution and laws of any State to the contrary notwithstand-
ng."  And that equal power does not belong to the courts

and judges of the several States; that they cannot, under any
authority conferred by the States, discharge from custody per-
sons held by authority of the courts of the United States, or of
commissioners of such courts, or by officers of the General

Government acting under its laws, results from the supremacy
of the Constitution and laws of the United States. Ableman
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v. Booth, 21 How. 506 ; Tarbles Case, 13 Wall. 897; Robb v,
Connolly, 111 U. S. 624.

We are, therefore, of opinion that the Circuit Court has jur-
isdiction upon writ of habeas corpus to inquire into the cause
of appellant’s commitment, and to discharge him, if he be held
in custody in violation of the Constitution.

It remains, however, to be considered, whether the refusal
of that court to issue the writ and to take the accused from the
custody of the State officer can be sustained upon any other
ground than the one upon which it proceeded. If it can be,
the judgment will not be reversed because an insufficient reason
may have been assigned for the dismissal of the petitions.

Undoubtedly the writ should be forthwith awarded, “ unless
it appears from the petition itself that the party is not entitled
thereto ;” and the case summarily heard and determined “as
law and justice require.” Such are the express requirements
of the statute. If, however, it is apparent upon the petition,
that the writ if issued ought not, on principles of law and jus-
tice, to result in the immediate discharge of the accused from
custody, the court is not bound to award it as soon as the ap-
plication is made. Zz parte Watkins, 3 Pet. 193,201 ; Lz parte
Milligan, 4 Wall. 2, 111.  What law and justice may require,
in a particular case, is often an embarrassing question to the
court or to the judicial officer before whom the petitioner is
brought. It is alleged in the petitions—neither one of which,
however, is accompanied by a copy of the indictment in the
State court, nor by any statement giving a reason why such a
copy was not obtained—that the appellant is held in custody
under process of a State court, in which he stands indicted for an
alleged offence against the laws of Virginia. It is stated inone
case that he gave bail, but was subsequently surrendered by his
sureties. DBut it is not alleged and it does not appear, in either
case, that he is unable to give security for his appearance in the
State court, or that reasonable bail is denied him, or that his t?ial
will be unnecessarily delayed. The question as to the constlpu-
tionality of the law under which he is indicted must necessarily
arise at his trial under the indictment, and it is one upon which,
as we have seen, it is competent for the State court to pass
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Undersuch circumstances, does the statute imperatively require
the Circuit Court, by writ of habeas corpus, to wrest the peti-
tioner from the custody of the State officers in advance of his
trial in the State court? Weare of opinion that while the Cir-
cuit Court has the power to do so, and may discharge the ac-
cused in advance of his trial if he is restrained of his liberty in
violation of the national Constitution, it is not bound in every
case to exercise such a power immediately upon application
being made for the writ. 'We cannot suppose that Congress
intended to compel those courts, by such means, to draw to
themselves, in the first instance, the control of all criminal prose-
cutions commenced in State courts exercising authority within
the same territorial limits, where the accused claims that he is
held in custody in violation of the Constitution of the United
States. The injunction to hear the case summarily, and there-
upon “to dispose of the party as law and justice require’ does
not deprive the court of discretion as to the time and mode in
which it will exert the powers conferred upon it. That discre-
tion should be exercised in the light of the relations existing,
under our system of government, between the judicial tribunals
of the Union and of the States, and in recognition of the fact
that the public good requires that those relations be not dis-
turbed by unnecessary conflict between courts equally bound
to guard and protect rights secured by the Constitution. When
the petitioner is in custody by State authority for an act done
or omitted to be done in pursuance of a law of the United
States, or of an order, process, or decree of a court or judge
thereof ; or where, being a subject or citizen of a foreign State,
and domiciled therein, he is in custody, under like authority,
for an act done or omitted under any alleged right, title,
authority, privilege, protection, or exemption claimed under the
commission, or order, or sanction of any foreign State, or under
color thereof, the validity and effect whereof depend upon the
law of nations; in such and like cases of urgency, involving
the authority and operations of the General Government, or
the obligations of this country to, or its relations with, foreign
nations, the courts of the United States have frequently inter-
posed by writs of habeas corpus and discharged prisoners who
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were held in custody under State authority. So, also, when
they are in the custody of a State officer, it may be necessary,
by use of the writ, to bring them into a court of the United
States to testify as witnesses. The present cases involve no
such considerations. Nor do their circumstances, as detailed
in the petitions, suggest any reason why the State court of
original jurisdiction may not, without interference upon the
part of the courts of the United States, pass upon the question
which is raised as to the constitutionality of the statutes under
which the appellant is indicted. The Circuit Court was not at
liberty, under the circumstances disclosed, to presume that the
decision of the State court would be otherwise than is required
by the fundamental law of the land, or that it would disregard
the settled principles of constitutional law announced by this
court, upon which is clearly conferred the power to decide ul-
timately and finally all cases arising under the Constitution
and laws of the United States. In Zaylor v. Carryl, 20 How.
583, 595, it was said to be a recognized portion of the duty of
this court—and, we will add, of all other courts, National and
State—* to give preference to such principles and methods of
procedure as shall serve to conciliate the distinct and indepen-
dent tribunals of the States and of the Union, so that they may
cooperate as harmonious members of a judicial system coex-
tensive with the United States, and submitting to the para-
mount authority of the same Constitution, laws, and Tederal
obligations.” And in Covell v. Heyman, 111 U. 8. 176, 1821t
was declared “ that the forbearance which courts of co-ordinate
jurisdiction, administered under a single system, exercise
towards each other, whereby conflicts are avoided, by avoiding
interference with the process of each other, is a principle of
comity, with perhaps no higher sanction than the utility which
comes from concord ; but between State courts and those of
the United States it is something move. It is a principle of
right and of law, and, therefore, of necessity.”

That these salutary principles may have full operation, and
in harmony with what we suppose was the intention of Con-
gress in the enactments in question, this court holds that where
a person is in custody, under process from a State court of
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original jurisdiction, for an alleged offence against the laws of
such State, and it is claimed that he is restrained of his liberty
in violation of the Constitution of the United States, the Cir-
cuit Court has a discretion, whether it will discharge him, upon
habeas corpus, in advance of his trial in the court in which he
is indicted ; that diseretion, however, to be subordinated to any
special circumstances requiring immediate action. When the
State court shall have finally acted upon the case, the Circuit
Court has still a discretion whether, under all-the circum-
stances then existing, the accused, if convicted, shall be put
to his writ of error from the highest court of the State, or
whether it will proceed, by writ of habeas corpus, summarily
to determine whether the petitioner is restrained of his liberty
in violation of the Constitution of the United States. The lat-
ter was substantially the course adopted in Kz parte Bridges,
2 Woods, 428. The prisoner was indicted and convicted in
one of the courts of Georgia for perjury committed in an ex-
amination before a United States commissioner under what is
known as the Enforcement Act of Congress. e was dis-
charged upon habeas corpus, sued out before Mr. Justice Brad-
ley, upon the ground that the State court had no jurisdiction
of the case, the offence charged being one which, under the
laws of the United States, was exclusively cognizable in the
Federal courts. Adverting to the argument that where a de-
fendant has been regularly indicted, tried, and convicted in a
State court, his only remedy was to carry the judgment to the
State court of last resort, and thence by writ of error to this
court, he said : “ This might beso if the proceeding in the State
court was merely erroneous; but where it is void for want of
Jurisdiction, habeas corpus will lie, and may be issued by any
court or judge invested with supervisory jurisdiction in such
case. Er parte Lange, 18 Wall. 163.” It was further ob-
served, in the same case, that while it might appear unseemly
that. a prisoner, after conviction in a State court, should be set
at liberty by a single judge on habeas corpus, there was no
escape from the act of 1867, which invested such judge with
power to discharge when the prisoner was restrained of his
liberty in violation of a law of the United States.
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As it does not appear that the Circuit Court might not, in
its discretion and consistently with law and justice, have denied
the applications for the writ at the time they were made, we
are of opinion that the judgment in each case must be affirmed,
but without prejudice to the right of the petitioner to renew
his applications to that court at some future time should the
circumstances render it proper to do so.

Affirmed,

EX PARTE ROYALL.

ORIGINAL.

Argued December 1, 1884, —Decided March 1, 1886.

'4 The petitioner prayed for a writ of habeas corpus on the ground that the State
statute under which he was arrested and held in custody was repugnant

H to the Constitution of the United States: Held, That, without deciding
whether the court has power under existing legislation, and on habeas

corpus, to discharge a prisoner held in custody under process of a State

A court of original jurisdiction for trial on an indictment charging him with
an offence against the laws of that State, such power ought not, for reasons
1 given in Bz parte Royull, ante 241, to be exercised in advance of his trial.

This was an original petition for a writ of habeas corpus.
The proceedings were founded upon some of the legislation of
: the State of Virginia respecting the receipt of coupons by the
4 State in payment of taxes which is considered in Anfoni ¥.
- Greenhow, 107 U. 8. 769; the Virginia Coupon Cuses, 114
! U. S. 269; Barry v. Edmunds, 116 U. 8. 550; Royall v. Vir-
; ginia, 116 U. S. 572; Sands v. Edmunds, 116 U. S. 585; and

Ex parte Royall, ante, 241. The case is stated in the opinion
I of the court.

M. William L. Royall in person and Mr. Daniel I. Cham-
berlain for the petitioner. Mr. William B. Hornblower W&
with them on the brief.
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This is an original application by W. L. Rovall, to this court,
for a writ of habeas corpus, directed to N. M. Lee, sergeant of
the city of Richmond, Virginia, commanding him to produce
the body of the petitioner before this court, together with the
cause of his detention, that he may be discharged from the
custody of said officer. The writ is asked upon the ground
that the statute under which he was arrested and is held in
custody is repugnant to the Constitution of the United States,
and, consequently, that he is restrained of his liberty in viola-
tion of that instrument. The petition was filed here on the
1st day of December, 1884. It states the same facts as are set
out in the petition in Zz parte Royall No. 1, and Lx parte
Royall No. 2, ante, 241, just determined.

The application for the writ must be denied. It is sufficient
to say that if this court has power, under existing legislation,
and upon habeas corpus, to discharge the petitioner, who is in
custody, under the process of a State court of original jurisdic-
tion, for trial on an indictment charging him with an offence
against the laws of that State—upon which it is not necessary
to express an opinion—such power ought not, for the reasons
given in the other cases just decided, to be exercised in advance
of his trial.

Denied.

APPLEGATE & Others ». LEXINGTON & CARTER
COUNTY MINING COMPANY & Others.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF KENTUCKY.

Argued March 4, 1888.-—Decided March 15, 1886.

When an ancient deed forms part of the original papers in a suit in a court of
record to determine the title to land to which the deed relates, the record of
the case is admissible against persons who are not parties or privies to the

suit in order to prove the antiquity of the deed and to account for its cus-
tody,
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Statement of Facts.

An ancient, uncontradicted, and apparently genuine certificate of a recorder
that a deed was recorded in a specified year long gone by, indorsed upon
the original deed, is competent and sufficient evidence that the deed was
put on record in the year named. Stebbins v. Duncan, 108 U, S. 32, af.
firmed.

When it appears that a deed is at least thirty years old, and that it is found
in proper custody, and possession under it is shown, or other equivalent cor-
roborative proof of authenticity, the deed may be admitted in evidence,

The act of the Legislature of Kentucky, of December 19, 1795, * to establish
Distriet Courts in this Commonwealth,” conferred upon sucha court juris-
diction over suits to foreclose mortgages upon real estate situated within
its territorial jurisdiction.

When & court of general jurisdiction, empowered by statute to acquire by
constructive motice jurisdiction over rights of non-resident defendants
in property within its jurisdiction, takes jurisdiction of a cause involving
such rights, after ordering service of notice upon an absent defendant in
the manner required by the statute and after the lapse of the requisite
time for service, and adjudges the case, it will be presumed that every step
necessary to obtain jurisdiction has been taken, unless the statute requires
evidence of it to appear in the record.

This suit was in the nature of an action of ejectment to re-
cover possession of a tract of land formerly in Mason County,
but now in Greenup, Carter, and Boyd Counties, in Kentucky.
The plaintiffs in error were the plaintiffs in the Circuit Court.
They alleged in their petition that they were the lineal heirs
of Carey L. Clark, who died seized of a tract of eight thousand
three hundred and thirty-four acres, part of a tract of eighteen
thousand acres, granted by patent from the Commonwealth of
Virginia, dated April 21, 1792, to Charles Fleming, from whom
their ancestor, Carey L. Clark, derived title by a regular chain
of conveyances; that the plaintiffs were the owners, and en-
titled to the possession of the land sued for; and that the de-
fendants had unlawfully entered upon and unlawfully withheld
possession of the same.

The defendants, by their answers, denied these allegations,
and averred that they were seized of the premises by para-
mount title, The answers were traversed by the plaintiffs
reply.

There was a jury trial. The plaintiffs, to sustain the issue
on their part, offered in evidence the following documents as
links in their chain of title :
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1. A copy, duly certified from the land office of the State of
Kentucky, of the patent from the State of Virginia to Charles
Fleming, for the tract of land of which the land in controversy
was originally a part.

9. A copy of the will of Charles Fleming, devising a moiety
of said tract of land to William Fleming, John Bernard, Jr.,
and Richard Bernard, as trustees.

3. A copy of a deed from Samuel Sackett and wife to Jo-
seph Conkling and others, dated August 29, 1795, for the par-
ticular land in controversy in this case, together with certain
other tracts that had been patented by the State of Virginia
to Charles Fleming.

4. A copy of a mortgage from Joseph Conkling and others,
the grantees above named, to Samuel Sackett, the grantor
above named, conveying the same lands as above, and dated
August 29, 1795.

5. A copy of a deed from William Fleming and the Ber-
nards, trustees as above under the will of Charles Fleming, to
John Bryan, conveying to Bryan the lands devised to them by
the will of Fleming, and dated December 31, 1796.

6. The original of the deed last named.

7. A copy of a deed from John Bryan and wife to Samuel
Sackett, dated January 28, 1797, conveying the same land con-
veyed to Bryan by deed last above named.

8. The original of the deed last above named.

9. The original of a deed from Charles Fleming, dated Au-
gust 8, 1794, to John and William Bryan, conveying to them
13,300 acres of the land that had been patented to said Charles
Fleming and being part of the 18,000 acre tract, of which tract
the land in controversy is also a part.

10. A certified copy from the Mason County Circuit Court
of the record in the case of Carey L. Clark v. Joseph Conkling
and others, in which Clark, as the assignee of the above men-
tioned mortgage of Joseph Conkling and others to Samuel
Sackett, brought suit to foreclose the same.

lt Was shown that a short time before the trial in the Cir-
eut Court, deeds 6, 8, and 9 were discovered in the office of
the clerk of the Circuit Court of Greenup County, Kentucky,

VOL. cxvir—17
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among the original papers in a suit brought there in 1816 to
quiet title to part of the land conveyed by the deed of William
Fleming and the Bernards to John Bryan. The deeds were
produced by the clerk in obedience to a subpoena duces tecum.

The court admitted in evidence the first four of the docu-
ments above mentioned. All the others were rejected, namely,
the original and the copy of the deed from William Fleming
and the Bernards to John Bryan, the original and the copy of
the deed from Bryan to Sackett, the original of the deed from
Charles Fleming to John and William Bryan, and the copy of
the record from the Mason County Circuit Court in the case
of Clark v. Conkling and others.

The court having excluded these documents, the plaintiffs
were unable to trace title to themselves for the premisesin
controversy ; thereupon the jury, under the instruction of the
court, returned a verdict for the defendants, upon which the
court rendered judgment, and the plaintiffs sued out this writ
of error.

Mr. David W. Armstrong for plaintiffs in error. Mr. .

W. Helm was with him on his brief. Mr. N. 7. Crutchfield,
also for plaintiffs in error, submitted on his brief.

Mr. Edward F. Dulin and Mr. John F. Hager, for de
fendants in error, submitted on thcir brief.

I. A copy of a deed is admissible as evidence only when
acknowledgment or proof thereof is legally sufficient to entitle
it to record. Edwards v. Hannah, 5 J. J. Marsh. 117; W
lock v. Hardy, 4 Littell, 272; Taylor v. Bush, 5 T. B. Mon.
84; Harris v. Price, 14 B. Mon. 414; Carpenter v. Dexte:,8
Wall. 513 ; Carter v. Champion, 8 Conn. 549 ; DeWVitt v. Movl
ton, 17 Maine, 418 ; T¢lman v. Cowand, 12 Sm. & Marsh. 26%;
Herns v. Swope, 2 Watts, 75.

II. Mere antiquity of a deed is not sufficient to entitle it 10
be read as evidence ; nor can the record of it, against one n9ta
party, be received as corroborating proof of its execution:
Davis v. Wood, 1 Wheat. 6; Tappan v. Beardsley, 10 Wall
427 Owings v. Hull, 9 Pet, 607; Fenwick v. Macy, 2 B-
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Mon. 469; Beckwith v. Marryman, 2 Dana, 371; Samuels
v. Hall, 9 B. Mon. 374; Sargeant v. State Bank of Indiana,
12 How. 871 ; Lewis v. Robards, 3 T. B. Mon. 406 ; Crowder v.
Hopkins, 10 Paige, 183 ; Staring v. Bowen, 6 Barb. 109; Jack-
son v. Blanshan, 3 Johns. 292 ; Wellson v. Betts, 4 Denio, 201 ;
Clark v. Owens, 18 N. Y. 434; Ridgley v. Joknson, 11 Barb.
521.

III. The Washington District Court had no power to hear
and determine the cause. This is the test of jurisdiction,
Grignon's Lessee v. Astor, 2 How. 338; to be determined by
statute, not by common law or usage. Dunn v. McMillen, 1
Bibb, 409.

The act in question is that of 1796, Vol. I. Morehead &
Brown'’s Statutes, 91, 94, and is directory of the method of
proceeding in courts of equity against absent debtors or other
absent defendants. It is evident that Clark’s suit was brought
and attempted to be maintained under the fourth section of
this act. As we read and understand the first section, it au-
thorized proceedings against absent defendants only in cases
where debts were due them or their effects were in the hands
of some one resident of Kentucky, and was restricted in this
application to choses in action and other personal property.
The second and third sections refer alone to the methods of
procedure in cases authorized by the first. The fourth section,
in like manner, was restricted in its application to personalty,
and»is to be construed as regulating proceedings on attachments
against absconding debtors. Persuasive evidence in favor of
such construction is found in the history of legislative enact-
ments following the act of 1796. The act of 1800 (p. 94) author-
1Z6<‘1 a resident joint tenant to sue for an adjustment of any
clalm to land held in joint tenancy. The act of 1802 was to
Permit a suit in chancery to obtain a division of lands against
absent and unknown heirs. The act of 1815 (p- 97) enlarged
the application of the act of 1802, but not until 1827 (see act,
D- 95) was there any law of Kentucky by which the real estate
of absent defendants could be subjected to sale for their debts.
See {[m'e V. Bryant, 7 J. J. Marsh. 375.

IV. The record is void because the facts essential to the ex-
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ercise of the jurisdiction do not appear therein. Section 2, act
of 1796, 1., M. & B. Stat. Ky. 92, prescribes that the court
shall appoint some day in the next succeeding term for
the absent defendant, or defendants, to enter his or their
appearance and give security for performing the decree; a
copy of which is directed to be forthwith published in the
Kentucky Gazette or Herald, and continued for two months
successively, and further, shall also be published on some
Sunday, immediately after divine service, in 'such meeting-
house as the court shall direct; and another copy shall be
posted at the front-door of the court-house. The failure
to appear and give security, authorized the court to take
such proof as the complainant should offer; and if there
upon satisfied, to order the bill taken as confessed, and decree
further, etc. In terms the orders conform to the statutory
requirement aforesaid. The record produced contains no
evidence of the fact of publication, not so much as reciting
formally the existence of jurisdictional facts. The entire pro-
ceeding, it appears, was wholly ex parte. Asin Galpin v. Page,
18 Wall. 350, presumption of service ordinarily arising from
the existence of a judgment cannot be raised in favor of this
record. Also see Hart v. Grigshy, 14 Bush, 542; Green V.
Breckenridge, 4 T. B. Mon. 541; Blight v. Banks, 6 T. B.
Mon. 192 ; Brownfield v. Dyer, T Bush, 505; Long v. Mont-
gomery, 6 Bush, 394 ; Grigsby v. Barr, 14 Bush, 333. '

Me. Justice Woops delivered the opinion of th e court.
After stating the case as above reported, he continued :

We shall first consider the exclusion of the original deefl
from Fleming and the Bernards to John Bryan, and the orig:
nal deed from John Bryan to Samuel Sackett. We are of
opinion that they should have been admitted in evidence.
They have been certified to and inspected by this court. Thelr
appearance affords strong evidence of their genuineness a_nd
antiquity, and they are free from any badge that would excite
suspicion of fraud or forgery. In support of their genuineness
it was shown that a short time before the trial in the Circuit
Court they were discovered by one of the plaintiffs’ attorneys
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in the office of the clerk of the Circuit Court of Greenup County,
Kentucky, among the original papers of a suit in that court
brought by one James Hughes v. The Heirs of Thomas Shore, on
July 15, 1816, to quiet his title to sixteen thousand acres of land
in Greenup County, part of the lands conveyed by the deed of
William Fleming and the Bernards to John Bryan. The deeds
and the original papers in that suit were produced by a clerk
of the Greenup Circuit Court in obedience to a subpoena duces
tecwn. The record of this case was admissible against persons
not parties or privies, to prove the collateral fact of the an-
tiquity of the original deeds offered in evidence and to account
for their custody. Barr v. Gratz, 4 Wheat. 213, 220.

The bill of Hughes averred that he derived title under
the patent to Charles Fleming, and by virtue of the devise
in his will to William Fleming and the Bernards, and the
deeds of William Fleming and the Bernards to John Bryan,
and of John Bryan to Samuel Sackett. The complainant
Hughes offered by his bill “to produce said patent and deeds
showing the deduction of title in proper time, or whenever the
court should require it.” The two deeds mentioned in the
bill of complaint filed by Hughes correspond with and appear
to be the two original deeds, namely, the deed from William
Fleming and the Bernards to John Bryan, and the deed from
Jobn Bryan to Samuel Sackett, offered in evidence by the
plaintiffs in this case, which were found among the other papers
in the case of [Hughesv. The Heirs of Shore. These deéds
were necessary exhibits and evidence in the case to entitle
Hughes to the relief prayed for. They were produced from
the files of the highest court of the county where the lands
were situate, from the custody of an officer charged by law
with their care and safe-keeping, where they had been placed
for a necessary and proper use, and from which they could not
be \\jithdrawn without the order and consent of the court.
Their custody was, therefore, accounted for, and was shown to
be proper and beyond suspicion.

It further appeared that upon the trial of the case of [Jughes
V. Shoré's Heirs, on July 8, 1825, the patent to Charles Flem-
10g from the Commonwealth of Virginia for 16,191 acres of
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land, the will of Charles Fleming and the said deed of William
Fleming and the Bernards, trustees, to John DBryan, were
offered in evidence. The latter was rejected  because,” as the
bill of exception states, “the certificate and seal of the mayor
of Philadelphia” was * not sufficient to authorize it to be read,
and because the same could not be read as a recorded deed, not
having been recorded within the time prescribed by law.” And
“because by rejecting this deed complainants’ claim of title was
broken and they could not further progress with their evidence,
the court rendered a decree dismissing their bill.” It is, there-
fore, made clear by the evidence offered that at least as early
as the year 1825 the deed of William Fleming and the Ber-
nards to John Bryan was on file in the Circuit Court of Green-
up County, and it may be safely inferred that the other docu-
ments mentioned by Ilughes as his muniments of title were also
on file in the same court at the same time, and that all the
deeds remained in the custody of the court down to the time
when they were produced by the clerk under the subpeena
duces tecum issued in this case, a period of fifty-five years.

Another circumstance relied on to show the genuineness of
the original deeds was that each bore indorsed thereon a certifi-
cate apparently ancient and genuine, one with the signature of
the recording officer and the other without signature, to the effect
that the deeds had been recorded in the year 1816. In the case
of Stebbins v. Duncan, 108 U. S. 82, 50, it was held that a certi-
fied copy of a memorandum made at the foot of the record of a
deed “recorded June 23d, 1818, and without signature, was
competent and conclusive evidence that the deed had been re-
corded at the date mentioned. TIn view, therefore, of the habit
of recorders of deeds, which is universal and matter of common
knowledge, to indorse upon the deeds themselves the fact and
date of their registration, the certificates appearing on the deeds
in question were competent and sufficient evidence of the fact
that the deeds had been put upon record during the year men-
tioned in the certificates.

We think this evidence, supported by an inspection of the
deeds, was sufficient to justify their admission as ancient deeds
without direct proof of their execution, The rule is that an
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ancient deed may be admitted in evidence, without direct proof
of its execution, if it appears to be of the age of at least thirty
years, when it is found in proper custody, and either possession
under it is shown, or some other corroborative evidence of its
authenticity, freeing it from all just grounds of suspicion. Thus,
in Barr v. Gratz, 4 Wheat., above cited, a deed from Craig to
Michael Gratz, dated July 16,1784, was offered in evidence,
but was not proved by the subscribing witnesses, nor their ab-
sence accounted for. Its admission was alleged as error; but
this court said that, as the deed was more than thirty years old,
and was proved to have been in the possession of the lessors of
the plaintiff, and actually asserted by them as the ground of
their title in a prior chancery suit, it was in the language of
the books sufficiently accounted for, and on this ground, as
well as because it was a part of the evidence in support of the
decree in that suit, it was admissible without the regular proof
of its execution.

So in Caruthers v. Eldredge, 12 Gratt. 670,it was contended
by the plaintiff in error that in no case could a paper be ad-
mitted in evidence as an ancient deed, without proof of its exe-
cution, until it was first shown that thirty years’ quiet and con-
tinued possession of the land had been held under the deed. But
the court held, in substance, that an ancient deed may be intro-
duced in evidence without proof of its execution, though pos-
session may not have been held for thirty years in accordance
therewith, if such account be given of the deed as may be reas-
onably expected under all the circumstances of the case, and as
will afford the presumption that it is genuine.

In Harlan v. Howard, 79 Ky. 373, the Court of Appeals
states the rule in relation to the proof of ancient deeds thus :
“The genuineness of such instruments may be shown by other
facts as well as that of possession. And when proof of posses-
sion cannot be had, it is within the very essence of the rule to
adinit the instrument, where no evidence justifying suspicion
of its genuineness is shown, and it is found in the custody of
those legally entitled to it.” See also Vin. Ab., Evidence A.
b.5; Ancient Deeds, 7; Com. Dig. Evidence, B. 2; 1 Green-
leaf on Evidence, § 144, and note 1; Starkie on Evidence, 524 ;




OCTOBER TERM, 1885.

Opinion of the Court.

Phillipps on Evidence, Cowen & Mill’s Notes, Part IL, note
197, page 368, ¢ seq., 3d ed.; note 430, page 400, 5th ed.; Doe
v. Passingham, 2 Car. & P. 440 ; Rancliffe v. Parkyns, 6 Dow,
149, 202 ; Winn v. Patterson, 9 Pet. 663 ; Jackson v. Laroway,
3 Johns. Cas. 283 ; Hewlett v. Cock, T Wend. 371.

In the case last cited, Judge Nelson, afterwards a justice of
this court, said, that there was some confusion in the cases in
England and New York as to the preliminary proof necessary
to authorize an ancient deed to be read in evidence ; that pos-
session accompanying the deed was always sufficient without
other proof, but it was not indispensable. e approved the de-
cision in Jackson v. Laroway, ubi supra, which he said had been
recognized as law in Jackson v. Luquere, 5 Cowen, 221, and had
undoubtedly in its favor the weight of English auathority.
These authorities sustain the rule as we have stated it.

The deeds in question, when offered in evidence, purported
to be over eighty years old, and their appearance tended to
prove their antiquity and their genuineness. The testimony
offered in support of them proved their existence as far back

-as the year 1816, and that in that year they had been placed

upon the public record of deeds, where, if properly acknowl
edged, they would have been entitled to registration. In the
same year in which they were recorded they were mentioned
and referred to in the bill filed by Hughes v. Shore's Heirs as
muniments of his title, and he offered to produce them when
required. There is no reason to doubt that they remained in
the rightful custody of the clerk in whose office they had be-
come file papers, until, after a lapse of at least fifty-five years,
they were found and produced upon the trial of the present
case by the officer to whose custody they belonged.

But the proof of the genuineness of both deeds was greatly
strengthened by evidence which applied directly to one only
of the two, namely, the original deed from John Bryan to
Samuel Sackett, dated January 28, 1797.

This consisted of the record of a partition made October 15,
1810, on the application of James Hughes, by commissioners
under authority of a general act of the Legislature of Ken-
tucky, approved December 19, 1796, Iughes claimed the un-
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divided half of the 18,000 acres conveyed to Charles Fleming
by the Governor of Virginia, by patent dated April 21, 1792,
a?]d alleged as muniments of his title the said patent and the
deed of John Bryan to Samuel Sackett. On the strength of
the title shown by Hughes the commissioners divided the
18,000 acres and set off and conveyed to him the one-half
thereof in severalty, and in their deed of conveyance referred
to the patent to Charles Fleming, and the deed of DBryan to
Sackett, as links in the title of Hughes. The partition thus
made is shown to have been recognized by successive con-
veyances of parts of the land set off to Ilughes and by posses-
sion held thereunder. The testimony, therefore, shows that
as early as the year 1810 the deed of Bryan to Sackett was in
existence, that it was recognized as a genuine deed by public
officers whose duty it was to scrutinize it, and was made by
them the basis of their official action, and that possession has
been held of a portion of the land described therein by persons
who trace title through it to the patent to Charles Fleming.
These two deeds under consideration are shown by the record
to have a common history, and to have been relied on as links
in the same chain of title. Testimony, therefore, which is
directly applicable to one only, tends to support the other.
The facts, therefore, which we have just stated in reference to
the deed from Bryan to Sackett, tend to show also the genuine-
ness of the deed from Fleming and the Bernards to Bryan.
We are, therefore, of opinion that the genuineness of both
deeds was proven, and that the court erred in excluding them
from the jury.

The offer in evidence of the original deed from Charles
Fleming to John and William Bryan, dated August 8, 1794,
stands upon substantially the same ground as the two deeds
already considered. The bill of exceptions states that the
plaintiffs offered in support of the competency of this deed the
Same evidence as was offered in support of the two last men-
tioned deeds; that it was found at the same time and place
and produced from the same custody. In further support
thereof the plaintiffs produced the clerk of the Mason County
Court, having with him deed book B, containing deeds re-
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corded in the clerk’s office of that court, beginning February
22, 1794, and the two or three years next ensuing, and offered
to show that there was recorded in that book a deed identical
in terms with the aforesaid original deed. They also offered
and read in evidence a copy of the deed duly certified from
the clerk’s office of the Mason County Circuit Court, with a
copy of the certificate thereto appended showing that the
original deed was recorded in the year 1794. It follows, from
what we have said in relation to the admissibility of the other
original deeds, that this one also should have been received in
evidence, and that the Circuit Court erred in excluding it.

It remains to consider the exclusion by the Circuit Court of
the transcript of the record in the case of Clark v. Conkling.
This was a suit brought by Clark in the District Court, held at
Washington in Mason County, Kentucky, on June 13,1798, as
the assignee of the mortgage from Conkling to Sackett, to fore-
close the same, and the record was offered only to show the
orders and decrees of the court in respect to the mortgaged
premises situated within its jurisdiction, and not to prove any
personal decree against the defendants. It appears from the
record in this case that a subpcena having been issued and
returned with the indorsement that the defendants were not
inhabitants of the Commonwealth, the court made the follow-
ing order, at its November Term, 1798:

“The defendants, not having entered their appearance agree-
ably to an act of assembly and rules of this court, and it appear-
ing to the satistaction of the court that they are not inhabitants
of this Commonwealth, on the motion of the complainant, by
his attorney, it is ordered that the defendants appear here on
the third day of our next term and answer the complainants
bill; and that a copy of this order be inserted in the Kentucky
Gazette or Ierald for two months, successively ; another postgd
at the door of the court-house of Mason County ; and that tl}ls
order be published some Sunday at the door of the Baptist
meeting-house in Washington.”

In June, 1799, the bill was taken as confessed, and an inter-
locutory decree made requiring the defendants to pay the money
due on the mortgage. The money not having been paid 2 de-
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cree of sale was made at the February term, 1800. The com-
missioners to make the sale reported on July 19, 1802, that after
public notice they had sold the lands at public sale to Carey L.
Clark, the complainant. Afterwards a final decree was made
foreclosing the defendants of their equity of redemption in the
premises.

The defendants objected to the introduction of the record,
and the objection was sustained, and the defendants now insist
that the exclusion of the record was right, first, because the
court did not have authority of law to hear and determine the
subject-matter of the suit, nor of suits of the class to which it
belonged ; and, second, because the record exhibits no proof of
the publication or posting of the notice to the defendants as
required by the laws of Kentucky.

We think the first objection is answered by reference to the
statute laws of Kentucky, in force at the time. Section 8 of
the act of the General Assembly of Kentucky, approved Decem-
ber 19, 1795, “to establish District Courts in this Common-
wealth,” provided as follows: “ The jurisdiction of the said Dis-
trict Courts, respectively, shall be over all persons, and in all
causes, matters, and things at common law or in chancery,
arising within their districts,” excepting actions of assault and
battery or suits for slander and subjects of controversy of less
than fifty pounds in value. 1 Littell’s Laws of Kentucky, 298.

Section 4 of the act approved December 19, 1796, directing
the method of proceeding in courts of equity against absent
debtors and other absent defendants, provides for constructive
service by publication, *“in all cases, whatever, when a suit is or
shall be depending in any court of chancery, concerning any
matter or thing whatever, against any absent defendant or
defendants.” 1 Stat. (Laws M. & B.), 93. These provisions of
the statute law are ample to confer jurisdiction on the court
where the property in controversy is within its territorial juris-
diction, and are so clear as to require no discussion of the ques-
tion. For,as was said in Grignon’s Lessee v. Astor, 2 How. 338,
“the power to hear and determine a cause is jurisdiction. If
the law confers the power to render a judgment or decree, then
the court has jurisdiction.”
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But it is objected to the record that it does not show publi-
cation and posting of notice to the defendants, as required by
the order of the court and by law.

The law is found in section 2 of the act of December 19,
1796, ubi supra, and is as follows :  The court shall also appoint
some day in the succeeding term for the absent defendant or
defendants to enter his, her, or their appearance to the suit, and
give security for performing the decree, a copy of which order
shall be forthwith published in the Kentucky Gazette or Ilerald,
and continued for two months successively, and shall also be
published on some Sunday, immediately after divine service,
in such church or meeting-house as the court shall direct, and
another copy shall be posted at the front door of the said court-
house.”

The plaintiffs in the present case offered evidence outside the
record to prove the fact that the order was published in the
Kentucky Gazette, as required by the statute, by calling the
assistant librarian of the public library at Lexington,  having
with him,” as the bill of exceptions states, ¢ printed newspa-
pers which appeared to be of great age, and which purported
to be the original files of the newspaper called the Kentucky
Gazette, published weekly; and plaintiffs showed, in nine suc-
cessive issues of said newspaper, weekly publications, beginning
with December 12, 1798, and ending with February 7, 1799,
of” the order of the court above mentioned.

But no proof was offered to show the publication of the
order at the church or meeting-house, or the posting of it at
the front door of the court-house. After the lapse of more
than eighty years proof not of record of these facts was clearly
impossible. The fact, therefore, that after the lapse of so long
a time the plaintiffs were able to show that the order of the
court had been obeyed, by its publication in a newspaper, was
persuasive evidence that the other requirements of the order
had also been performed.

But the record contained no proof of the publication apd
posting of the notice as required by the statute, and it is -
sisted by the defendants in this case, that the record itself must
show the publication and posting of the notice as required by
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law, otherwise the jurisdiction of the court does not appear,
and its decree is absolutely void.

While it must be conceded that, in order to give the court
jurisdiction over the persons of the defendants, all the steps
pointed out by the statute to effect constructive service on non-
residents were necessary, vet it does not follow that the evi-
dence that the steps were taken must appear in the record,
unless indeed the statute expressly or by implication requires
it. The court which made the decree in the case of Clark v.
Conkling was a court of general jurisdiction. Therefore every
presumption not inconsistent with the record is to be indulged
in, in favor of its jurisdiction. Kempe's Lessee v. Kennedy, 5
Cranch, 178 ; Voorhees v. Bank of the United States, 10 Pet.
449, Grignon v. Astor, 2 How. 319; Harvey v. Tyler, 2 Wall.
328. It is to be presumed that the court before making its
decree took care to see that its order for constructive service,
on which its right to make the decree depended, had been
obeyed. That this presumption is authorized will appear by
the following cases: In Harvey v. Tyler, ubi supra, the court,
speaking by Mr, Justice Miller, said: “ The jurisdiction which
is now exercised by the common law courts in this country is,
in a very large proportion, dependent upon special statutes
conferring it. . . . In all cases where the new powers,
thus conferred, are to be brought into action in the usual form
of common law or chancery proceedings, we apprehend there
can be little doubt that the same presumptions as to the juris-
diction of the court and the conclusiveness of its action will be
made, as in cases falling more strictly within the usual powers
of the court.” . 349,

In 77all v. Law, 102 U. S. 461, the validity of a partition of
lands, made by a Circuit Court of the State of Indiana, was
attacked. This court, speaking by Mr. Justice Field, said:
“All that” the statute “ designates as necessary to authorize
the court to act is, that there should be an application for the
Partition by one or more joint proprietors, after giving notice
of the intended application in a public newspaper for at least
ff)ul‘ weeks. 'When application is made, the court must con-
sider whether it is by a proper party, whether it is sufficient in
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form and substance, and whether the requisite notice has heen
[ given, as prescribed. Its order made thereon is an adjudica-
| tion in these matters.” pp. 463-464.
| The case of Voorhees v. Bank of the United States, 10 Pet,
L. 449, was an action of ejectment, and the case turned on the
‘ validity of a sale of the premises in controversy under a judg-
| ment of the Court of Common Pleas of Hamilton County, Ohio,
in a case of foreign attachment. The sale was attacked on the
following among other grounds: (1.) Because the statute au-
thorizing the proceeding by foreign attachment required that
an affidavit should be made and filed with the clerk before the
. writ issued, and no such affidavit was found in the record
. (2.) Because the statute directed three months’ notice to be
given, by publication in a newspaper, of the issuing of the
attachment, before judgment should be entered, and also re-
quired fifteen days’ notice of sale to be given, neither of which
appeared by the record to have been done. (3.) Because the
statute required that the defendant should be put in default at
each of the three terms preceding the judgment, and the default
entered of record, but no entry was made of the default at the
last of the three terms.

But the court overruled the objections and sustained the
validity of the judgment and the sale. It said: “But the pro-
3 visions of the law do not preseribe what shall be deemed evi-
dence that such acts have been done, or direct that their per-
formance shall appear on the record. The thirteenth section
[of the attachment law], which gives to the conveyances of the
' auditors the same effect as a deed from the defendant in the
attachment, contains no other limitation than that it shall be
“in virtue of the authority herein granted” This leaves the
question open to the application of those general principles of
law by which the validity of sales made under judicial process
must be tested ; in the ascertainment of which we do not think
it necessary to examine the record in the attachment, for evi
dence that the acts alleged to have been omitted appear therein
to have been done.” p. 471.

The result of the authorities and what we decide is, that
where a court of general jurisdiction is authorized in a proceed-

i
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ing, either statutory or at law or in equity, to bring in, by pub-
lication or other substituted service, non-resident defendants
interested in or having a lien upon property lying within its
territorial jurisdietion, but is not required to place the proof of
service upon the record, and the court orders such substituted
service, it will be presumed in favor of the jurisdiction that ser-
vice was made as ordered, although no evidence thereof ap-
pears of record; and the judgment of the court, so far as it
affects such property, will be valid. The case of Galpin v.
Page, 18 Wall. 350, cited by counsel for defendant, is not in
conflict with this proposition. The judgment set up on one side
and attacked on the other in that case was rendered on service
by publication. The law permitted service to be made by pub-
lication only where certain facts were made to appear to the
satisfaction of the court, and the court by a precedent order,
which must necessarily appear of record, authorized service to
be made by publication. But the record showed no such
order, and the publication, therefore, was the unauthorized act
of the party, and appeared affirmatively to be invalid and inef-

fectual. See also Pennoyer v. Neff, 95 U. S. 714, 727, 734.

It results from the views we have expressed, that
The judgment of the Circwit Court of Kentucky must be
reversed and the cause remanded, with directions to grant
a new trial.

BOARDMAN ». TOFFEY.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF NEW JERSEY.

Argued March 11, 1886.—Decided March 15, 1886.

If the trial below is by the court without a jury, and the findings of facts are
gen‘eral, only such rulings of the court in the progress of the trial can be
reviewed as are presented by a bill of exceptions.

The case is stated in the opinion of the court.
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Mr. James B. Vredenburgh for plaintiff in error submitted
on his brief.

Mr. Preston Stevenson for defendant in error.

Mz. Cuier Justice Warre delivered the opinion of the
court.

This judgment is affirmed. The trial was by the court with-
out a jury and there is no special finding of facts. The only
questions presented by the bill of exceptions which we can con-
sider are those which relate to the refusal of the court to allow
certain interrogatories to be put to witnesses on the stand, and
in these we find no error. The general finding prevents all in-
quiry by us into the special facts and conclusions of law on
which that finding rests. Norris v. Jackson, 9 Wall. 125;
Cooper v. Omokundro, 19 Wall. 65, 69; Martinton v. Fuir-
banks, 112 U. 8. 670, 673.

Affirmed.

JEFFERSON, Trustee, ». DRIVER, Administrator, &
Another.

APPEAL FROM THE COIRCUIT COURT OF THE UNITED STATES FOR THE
EASTERN DISTRICT OF ARKANSAS.

Submitted March 1, 1886.—Decided March 15, 1886.

A removal of a canse from a State court on the ground of local prejudice can
only be had where all the parties to the suit on one side are citizens of dif-
ferent States from those on the other.

The provision as to the removal of a separable controversy under the second
subdivision of Rev. Stat. § 689 has no application to removals under the
third subdivision ; and the similar provision in the act of March 3, 1875,
applies only to removals under that act.

A purchaser pendente lite of real estate who becomes party to the suit is sub-
ject to the disabilities of the parties at the time he comes in, in respect of
removing the cause from a State court to a Circuit Court of the United
States.

The case is stated in the opinion of the court.




JEFFERSON ». DRIVER.

Opinion of the Court.

Mr. J. J. Horner, Mr. J. C. Tappan, Mr. D. E. Myers, and
Mr. W. M. Sneed for appellants.

Mp. E. . Adams for appellees.

Mg. Crer Justicr W Arre delivered the opinion of the court.

This is an appeal under § 5 of the act of March 3, 1875, 18
Stat. 470, ch. 187, from an order of the Circuit Court remand-
ing a suit which had been removed from a State court. The
case was here on a former appeal, and it was then decided
that a former removal, to which J. T. Jefferson was a party,
had been improperly accepted by the Circuit Court, and the
cause was remanded to the State court by the order of this
court. FEdrington v. Jefferson, 111 U. 8. 770. Reference is
made to the report of that appeal for the facts of the case as
they appear in the record down to that time.

That appeal, which was taken from a final decree upon the
merits, did not operate as a supersedeas, and before the suit
got back to the State court a sale of the property involved in
the litigation was made, in accordance with the decree ap-
pealed from, under which J. W. Jefferson, a citizen of Tennes-
see, not then a party to the suit, became a purchaser and went
nto possession.

After the case got back to the State court Mrs. Edrington
resigned her office as executrix of the will of James H. Edring-
ton, and John B. Driver, a citizen of Arkansas, was appointed
administrator with the will annexed. On the 16th of January,
1885, the administrator, who had been substituted as com-
Plftipzbnt for Mrs. Edrington as executrix, filed a petition
agamst J. W, Jefferson, the purchaser of the property pending
the former appeal, for an account of the rents and profits while
he Was in possession, and the next day Jefferson presented his
p?ﬁtion for a removal of the suit to the Circuit Court of the
United States, on the ground that, as to him, the suit was a
Tew one just begun, in which there was a controversy “whoily
between citizens of different States, and which can be fully de-

termined as between them without the presence or intervention
YOL, cXvII—18
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of the parties thereto, to wit, a controversy between your peti-
tioner, defendant J. W. Jefferson, who is a citizen and resident
of the State of Tennessee, and the complainant in the original

on the ground of local prejudice. On the 15th of January,
1885, J. T. Jefferson, who was a party to the first petition for
I removal, presented his petition for another removal on the
l}t ground of local prejudice.

A When the suit was entered in the Circuit Court of the
J United States under these removals it was remanded to the
E_ State court, and thereupon this appeal was taken.

f So far as the removals on the ground of local prejudice are
| concerned, it is only necessary to say that such removals can
only be had where all the parties to the suit on one side are
| citizens of different States from those on the other. Myers .
! Swann, 107 U. 8. 546. The language of the statute is, “when
a suit is between a citizen of the State in which it is brought
and a citizen of another State, it may be so removed on the
petition of the latter, whether he be plaintiff or defendant.”
The provision as to the removal of a separable controversy,
] under the second subdivision of Rev. Stat. § 639, has no appli-
D cation to removals under the third subdivision, and the similar
: provision in the act of 1875 applies only to removals under
1 that act. Bible Society v. Grove, 101 U. 8. 610. As in this
case many of the defendants are citizens of the same State
with Driver, the complainant, it follows that the suit was
! properly remanded under this branch of the applications for
l removal.
}

|

and amended bill, John B. Driver, . . . who isa citizen
4 of Mississippi County, Arkansas.” He also petitioned for a
| removal, under § 639, subdivision 3, of the Revised Statutes,

As to the application of J. W. Jefferson for a removal undet
the act of 1875, the rule in Cable v. Ellis, 110 U. S. 389, ap-
plies. Ile was brought into the suit as a purchaser pendent:
lite, and the relief asked against him is only an incident to the
original controversy. The proceeding is merely ancillary ©
the suit pending when he bought the property in dispute, and

‘ under which he got possession. It is, in short, only a part of
the machinery in the administration of the cause. By purchas-
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ing pendente lite he connected himself with the suit, subject to
the disabilities of the other parties in respect to a removal at
the time he came in.

The order remanding the suit is
Apirmed.

SLOANE & Others v. ANDERSON.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
WESTERN DISTRICT OF WISCONSIN.

Submitted March 1, 1886.—Decided March 15, 1886.

The filing of separate answers by several defendants, sued jointly in a State
court, on an alleged joint cause of action in tort, in which each avers
that he acted separately on his own account and not jointly, in the acts
complained of, does not divide the suit into separate controversies so as to
make it removable into the Circuit Court of the United States.

Pirie v. Tvedt, 115 U. S, 41, affirmed and applied.

This writ of error was sued out to review the action of the
Circuit Court in remanding the cause to the State court, from

whence it had been removed. The case is stated in the opinion
of the court.

Mr. J. M. Flower and Mr. C. W. Bunn for plaintiffs in

error,

Mr. M. P. Wing and M. J. Hubley Ashton for defendant in

error.

Mr. Cier Justice Warre delivered the opinion of the court.

This is a writ of error brought under the act of March 3,
1875, 18 Stat. 470, ch. 137, to reverse an order of the Circuit
Court remanding a suit which had been removed from a State
court.  The suit was brought by Anderson, the defendant in
eIror, a citizen of Wisconsin, against John Sloane, William D.
Sloane, Henry F. Sloane, Thomas C. Sloane, Walter W. Law,
Alexander Wright, and Charles L. Watson, partners under the
tame of W, & J. Sloane, alt citizens of New York; John V.
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Farwell, Charles B. Farwell, William D. Farwell, and John L
Harmon, partners under the name of J. V. Farwell & Co., citi-
zens of Illinois ; Curtis II. Remy, an attorney-at-law, and a citi.
zen of Illinois; and Angus Cameron, Joseph W. Losey, and
Charles W. Bunn, partners doing a general law business under
the name of Cameron, Losey & Bunn, citizens of Wisconsin.
The complaint states that in September, 1881, Anderson was a
merchant in good credit, doing business at La Crosse, Wiscon-
sin, and worth at least $15,000 over his debts ; that on the 28th
of September he was indebted to W. and J. Sloane in the sum
of $3,378.28, of which only $363.03 was then due, and to J. V.
Farwell & Co. in the sum of §1,757.08, of which only $439.27
was due; that on that day the defendants Cameron, Losey &
Bunn and Curtis H. Remy, by the order and direction of W.
& J. Sloane, caused a judgment to be entered against him as
by confession in the Circuit Court of La Crosse County for his
entire debt to that firm, and by the order and direction of J. V.
Farwell & Co. another judgment for his entire debt to that
firm, and that each of these judcrments was irregular and void,
the court being without jurisdiction in the premises. The com-
plaint 'then proceeds as follows :

“ That on the 28th day of September, 1881, the said defend-
ants, Cameron, Losey & Bunn, by order and direction of the
said Curtis H. Remy, and by order and direction of the said
defendants, W. & J. Sloane and John V. Farwell & Co., wrong-
fully and unlawfully issued executions out of said Circuit Court
on said several judgments for the full amount of damages and
costs aforesaid to the sheriff of La Crosse County, which said
executions, though regular in form so as to protect said sheriff,
were unauthorized and void.

“That Mark M. Buttles, the then sheriff of La Crosse County,
on the said 28th day of September, 1881, under and by virtue
of the said executions, which were both delivered to him
at the same time, and under and by virtue of the orders
and directions of the said defendants, Cameron, Losey &
Bunn, and of the defendants, Curtis II. Remy and W. & J.
Sloane and John V. Farwell & Co., and in the absence of this
plaintiff from the city of La Crosse, he having left this city
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at the express request of the said defendant Curtis H. Remy,
who was acting in behalf of said defendants, W. & J. Sloane
and John V. Farwell & Co., the said sheriff, without the plain-
tiff’s consent, levied upon, seized, and took possession of the en-
tire stock of goods, fixtures, and furniture and store of this
plaintiff, occupied by him under lease, . . . and seized and
took the keys of said store, and turned out and caused to be
removed and kept out from said store the clerks and customers
of this plaintiff, and shut up said store and stopped all trades
and sales therein for and during the space and time of twenty-
five days, to his damage in the sum of five thousand dollars,
the said stock of goods and fixtures and furniture being then
and there worth the sum of thirty thousand dollars.”

Separate answers were filed by Cameron, Losey & Bunn,
W. & J. Sloane, and J. V. Farwell & Co. Each of these an-
swers was substantially a copy of the others and the same de-
fences were set up in all. Among other things it was alleged
that in making the levies the firms of W. & J. Sloane and J. V.
Farwell & Co. acted separately, each on its own account, and
ot jointly, “and that there was consequently a misjoinder of
parties defendant.” It was, therefore, pleaded in abatement
of the action that there was a “misjoinder of parties defend-
ant, inasmuch as the defendants, W. & J. Sloane, and the de-
fendants, J. V. Farwell & Co., are not jointly concerned in this
matter or jointly liable to the plaintiff herein.” Each of the
firms, however, admitted that Cameron, Losey & Bunn acted
under its authority and by its direction in what they did on its
account.

After filing these answers, W. & J. Sloane and J. V. Far-
well & Co. united in a petition for the removal of the suit to
the Circuit Court of the United States upon the following
ground :

“That there exists in said suit a controversy which is wholly
between citizens of different States, to wit, between the said
plaintiff, a citizen of Wisconsin, and your petitioners, citizens
of the States of New York and Illinois aforesaid, and which
can be fully determined as between them; that the contro-
versy in this action, and which is stated in the pleadings on
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file therein, is a separable one, and can be fully tried and de-
termined between the said plaintiff and your petitioners with-
out the presence of their said codefendants above named, or
any or either of them.”

The suit was docketed in the Circuit Court of the United
States on the 1st of June, 1885, and that court remanded it to
the State court on the 3d of June. To reverse the order to
that effect this writ of error was brought.

‘We are unable to distinguish this case in principle from that
of Pirie v. Twedt, 115 U. 8. 41, in which it was held, on full
consideration, that a suit for malicious prosecution, brought by
a citizen of Minnesota against citizens of Minnesota and citizens
of Tllinois, was not removable by the citizens of Illinois, under
the second clause of § 2 of the act of 1875, on the ground that,
as the action was in tort, it was severable for the purposes of
removal. It is true in that case the complaint alleged that
“the said defendants, confederating together, and with a mali-
cious and unlawful design had and entertained by them, and
each of them, to injure, oppress, and harass these plaintiffs, and
to break them up in business, wrongfully, maliciously, unlaw-
fully, and without any reason or provocation or probable
cause,” brought the action against the plaintiffs; but this was
in its legal effect, so far as the present inquiry is concerned,
nothing more than an allegation that the defendants acted
jointly in the commission of the wrong which had been done.
The point decided was that a joint action in tort was not sev-
erable for the purposes of removal any more than a joint action
on contract. We had decided at the same term, in Zowisville
& Nashville Railroad Co. v. Ide, 114 U. 8. 52, and in Putnam
v. Ingraham, 114 U. 8. 57, that suits on contracts were not
separable for the purposes of removal because separate defences
had been interposed by the several defendants, and under the
State practice judgments in joint actions might be given for or
against one or more defendants. Applying this principle t0
the case then in hand we said (p. 48): “There is here, accord-
ing to the complaint, but a single cause of action, and that s
the alleged malicious prosecution of the plaintiffs by all the
defendants acting in concert. The cause of action is several s
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well as joint, and the plaintiffs might have sued each defend-
ant separately, or all jointly. It was for the plaintiffs to elect
which course to pursue. They did elect to proceed against all
jointly, and to this the defendants are not permitted to object.
The fact that a judgment in the action may be rendered against
a part of the defendants only, does not divide a joint action in
tort into separate parts any more than it does a joint action on
contract.” In the present case there is, according to the com-
plaint, but a single cause of action, and that is the wrongful
seizure of the property of the plaintiff by the united efforts of
all the defendants acting in common.

The claim that W. & J. Sloane and J. V. Farwell & Co.
were acting each for themselves, and not in common, has no
effect on the question of removal. All the defendants concede
that Cameron, Losey & Bunn were acting as well for Sloane
as for Farwell, and if there were in fact two trespasses instead
of one, they were connected with both. Whether this, there-
fore, be considered as a suit for the Sloane trespass, or for the
Farwell trespass, Cameron, Losey & Bunn are necessary par-
ties to the relief which «the plaintiff asks, and that is a judg-
ment for damages against all who were guilty of the wrong of
which he complains. They were parties to both the alleged
trespasses, and a judgment is asked against them as well as
the others. Sloane and Farwell cannot, either separately or
Jointly, remove the suit as it has been begun, without taking
them along. They are citizens of the same State with the
plaintiff.  Consequently, if it be conceded that there are two
separate causes of action, so far as Sloane and Farwell are con-
cerned, the suit is still not removable, because each cause of
action includes the Wisconsin defendants, and as to them there
cannot be a removal.

The order remanding the suit is
Affirmed.
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FIDELITY INSURANCE COMPANY » HUNTINGTON.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE SOUTHERN DISTRICT OF OHIO.

Submitted March 1, 1886.—Decided March 15, 1886.

A creditor’s bill, to subject incumbered property to the payment of his judg-
ment, by sale and distribution of the proceeds among lien-holders accord-
ing to priority, creates no separate controversy, as to the separate lien-
holders parties respondent, within the meaning of the removal acts,
although their respective defences may be separate.

The case is stated in the opinion of the court.

Mr. Samuel Dickson, Mr. E. W. Kittredge, Mr. John (.
Bullett, and Mr. Richard C. Dale, for appellants.

Mr. R. A. Harrison, Mr. William M. Ramsey, and Mr.
Lawrence Maxwell, Jr., for appellee.

Mg. Cuier Justice Warre delivered the opinion of the
court.

This is an appeal under section 5 of the act of March 3, 1875,
18 Stat. 470, ch. 137, from an order of the Circuit Coutt
remanding a suit which had been removed from a State court.

The case is this: Collis P. Huntington, a citizen of New
York, recovered a judgment in the Court of Common Pleas of
Scioto County, Ohio, on the 29th of May, 1885, against the
Scioto Valley Railroad Company, an Ohio corporation, for
$639,305.67. Executions were afterwards issued upon this
judgment, and levied upon the railroad, rolling-stock, and
other personal property of the company. This property was
covered by several mortgages, or deeds of trust, one to the
Fidelity Insurance Trust and Safe Deposit Company, a Penn-
sylvania corporation; another to Samuel Thomas, a citizen of
New York ; another to the Central Trust Company of New
York, a New York corporation ; another to enry K. McKarg,
a citizen of New York; another to the Metropolitan Trust




FIDELITY INSURANCE CO. ». HUNTINGTON. 281
Opinion of the Court.

Company of the City of New York, a New York corporation ;
and others to various citizens of Ohio. Such being the condi-
tion of the property, Huntington began a suit in the Court of
Common Pleas of Scioto County, the-object of which was to
marshal the liens and obtain a sale of the property, free of
incumbrance, to pay his judgment, after satisfying all prior
claims, and, in the meantime, to have a receiver appointed.
To this suit all the several lien-holders were made parties, and
the Fidelity Insurance Trust and Safe Deposit Company an-
swered, setting up its mortgage as a first lien, and asking that
the property be sold and the proceeds applied to the satisfac-
tion of that mortgage debt. This being done, the same com-
pany presented a petition for the removal of the suit to the
Circuit Court of the United States, on the ground that there
was in the suit a controversy which was wholly between citi-
zens of different States, and which could be [ully determined
as between them, to wit, a controversy between the petitioner,
a citizen of Pennsylvania, and Huntington, the plaintiff, and
all the defendants, except the petitioner, citizens of States other
than Pennsylvania. When the suit was entered in the Circuit
Court it was remanded, and to reverse that order this appeal
was taken.

The suit as brought by Huntington is a creditor’s bill to
subject incumbered property to the payment of his judgment
by a sale and distribution of the proceeds among lien-holders
according to their respective priorities. There is but a single
cause of action, and that is the equitable execution of a judg-
ment against the property of the judgment debtor. This cause
of action is not divisible. Each of the defendants may have a
separate defence to the action, but we have held many times
that separate defences do mot create separate controversies
within the meaning of the removal act. ZLowuisville and Nash-
ville Railroad Co. v. Ide, 114 U. 8. 52; Putnam v. Ingraham,
H4U.8. 575 Piriev. Twedt, 115 U. 8. 41 Starin v. New York,
115 U. 8. 248 Sloane v. Anderson, ante 275. The judg-
ment sought atramst the Fidelity Company is incident to the
main purpose of the suit, and the fact that this incident relates
alone to this company does not separate this part of the con-
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troversy from the rest of the action. What Huntington wants
is not partial relief settling his rights in the property as against
the Fidelity Company alone, but a complete decree, which will
give him a sale of the entire property free of all incumbrances,
and a division of the proceeds as the adjusted equities of each
and all the parties shall require. The answer of this company
shows the questions that will arise under this branch of the
one controversy, but it does not create another controversy.
The remedy which Huntington seeks requires the presence of
all the defendants, and the settlement not of one only, but of
all the branches of the case.
The order remanding the case is
Affirmed.

KLEINSCHMIDT & Others v. McANDREWS & Another.

ERROR TO THE SUPREME COURT OF THE TERRITORY OF MONTANA.

Argued March 8, 1886.—Decided March 22, 1836.

An exception to a decision of the court on a motion for a nonsuit, ordering the
same on the ground that the plaintiff had made no case for the jury, isan
exception within the meaning of § 279 of the Montana Code of Civil Pro-
cedure.

The record recited the substance and effect of plaintiffs’ evidence, a motion
for nonsuit by defendant on the ground that there was no case in law for
the jury, that the motion was granted and judgment ordered to be entered
in favor of defendant, and that the plaintiffs then and there excepted to this
ruling of the court: IZeld, That the exceptions applied to the whole facts in
the record to which the ruling of law excepted to applied.

A bill of sale of personal property was made at nine o’clock in the evening.
The property was twenty-three miles distant. Possession was delivered ?t
four o’clock in the morning of the next day, and the vendee remained in
possession until the property was seized in the afternoon of that day, on at-
tachment at the suit of a creditor of the vendor: Held, That this was an
immediate delivery of possession, with continued change of possession,
under a statute of Montana, making sales of personal property, “1}“1655
accompanied by immediate delivery and followed by actual and continued

P )
change of possession,” ¢ conclusive evidence of fraud as against creditors.
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The plaintiffs in error, who were plaintiffs below, brought
an action of replevin in the District Court for the Third Judi-
cial District in the Territory of Montana, for the recovery of
personal property which had been taken under a writ of at-
tachment by the defendant McAndrews, as sheriff, at the
instance of the other defendant, Bristol, a creditor of one
Ingersoll, whose goods he claimed them to have been at the
time of the levy. The plaintiffs claimed title by virtue of a
bill of sale from Ingersoll, made before the seizure under the
attachment.

The transcript of the record showed that the cause came on
for trial on March 22, 1880, before a jury. The plaintiffs put
in evidence 4 bill of sale, dated Helena, March 29, 1879 con-
veying to them the goods in controversy, consisting of a stock
of merchandise, other personal property, and choses in action,
in the store of Ingersoll in the town of Vestel, Deer Lodge
County, with authority to sell and dispose of the same, and
apply the proceeds pro rata to the payment of the indebted-
ness due from Ingersoll to the plaintiffs respectively. The
record then contained certain stipulations between the parties
In respect to the conduct of the cause, and a recital of the tes-
timony adduced by the plaintiffs. It then proceeded as fol-
lows:

“The whole evidence on the part of the plaintiffs showed
that the bill of sale referred to was executed by Ingersoll and
delivered to plaintiffs in the office of Sanders & Cullen, in
Helena City, in Lewis and Clark County, M. T., about 9
o'clock ear. on the 29th day of March, a.p. 1879; that the
goods, &c., were in possession of Stevenson, his clerk, at
V.estel, in the county of Deer Lodge, about twenty-three miles
distant; that after the writing mentioned was delivered to
Plaintiffs, as aforesaid, it was expressly agreed that plaintiffs
should go out to Vestel and get possession of said property,
and that said Stevenson should turn said property over to
thgm; that said plaintiffs went at once and sent an agent with
sald “bill of sale’ to Vestel ; and the evidence was sufficient to
80 to the jury, and tended to show that he took possession of
said property about four o’clock on the morning of the 30th of
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March, being the following morning after the execution and
delivery of said writing; that he took with him said writing,
exhibited it to said Stevenson, then in possession as clerk of
said Ingersoll, and that he made no objection, but delivered
him (said agent) the property aforesaid, being the property in
controversy, and that the said Stevenson, the said clerk of
Ingersoll, after said agent of plaintiffs so had possession, re-
mained with and assisted said agent until the levy of the
attachment by the sheriff on the 31st of said March; that the
plaintiffs and defendant Bristol during this time were creditors
of the said Ingersoll, for the purposes of this trial, was
mutually agreed and conceded as a fact on the trial, and so
entered accordingly as an admission.” :

It was thereupon stated that the plaintiffs then rested their
case and the defendants made a motion for a nonsuit on the
ground, among others, that there was “no sufficient case made
out so as to authorize the submission of the same to the jury,”
and more particularly that—

“The evidence shows that there was no imimediate change
of possession accompanying the bill of sale,’ or assignment of
said property, and that in the meantime, between the exect-
tion thereof and the taking of such possession, if any was
taken, defendant Bristol was a creditor of said Ingersoll, and
his attachment duly levied on the thirty-first day of March,
A.D. 1879.

The record then proceeded as follows:

“ Which said motion was, after argument, duly submitted to
the court, who thereupon granted the said motion and directed
judgment to be entered in favor of the defendants and against
the plaintiffs. To which ruling of the court the plaintiffs then
and there duly excepted ; and thereupon judgment was entered
in the case as follows, to wit:

“ Judgment of Nonsuit.
(Name of Court. Title of Cause.)

“This action came regularly on for trial. The said parties
appeared by their respective counsel. A jury of twelve per
sons was duly empanelled and sworn to try said action. Wit-
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nesses on the part of plaintiffs were duly sworn and examined.
After the said plaintiffs had closed their case said cause was
heard upon defendants’ motion for a nonsuit and duly submit-
ted to the court for consideration and decision, and after con-
sideration thereon the court sustains said motion and orders
judgment for the defendants accordingly. Wherefore, by vir-
tue of the law and by reason of the premises aforesaid, it is or-
dered, adjudged, and decreed that the said defendants do have
and recover of and from said plaintiffs all the property in the
complaint, affidavit, and pleadings in this action described, or,
in case possession of said property cannot be had, the value
thereof in accordance with a certain stipulation filed herein
April 11, 1879, and introduced in evidence herein, and that
they recover their costs in this cause expended, taxed at the
sum of $63.50.

“Judgment entered March 22d, a. . 1880.

“To the entry of which said judgment the plaintiffs then
and there excepted, and ask the court to sign this bill of excep-
tions, and that the same be made part of the record, which is
done accordingly this 22d day of March, . p. 1880.

“(Signed) D. S. WADE, Judge.”

From this judgment there was an appeal by the plaintiffs to
the Supreme Court of the Territory, where it was affirmed.
To reverse the judgment of that court this writ of error was
prosecuted.

Mr. M. F. Morris for plaintiffs in error.

Mr. Joseph K. Toole for defendants in error. Mr. Edwin W.
Toole was with him on the brief.

Mr. Jusricr Marrarws delivered the opinion of the court.
After stating the case as above reported, he continued :

The Supreme Court of Montana, in affirming the judgment
of the District Court, proceeded on the ground that the errors
assigned could not be considered for want of a sufficient bill of
exceptions. It was held by that court that, in the nature of
the case, an exception, within the meaning of § 279 of the Mon-
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tana Code of Civil Procedure, could not be taken to the ruling
of the court sustaining the motion for a nonsuit and directing
judgment to be entered in favor of the defendants, because that
section of the Code defines an exception as being “an objection
taken at the trial to a decision upon a matter of law at any
time from the calling of the action for trial to the rendering of
the verdict or decision,” whereas the exception here relied on
“could not have been taken until after the rendition of the de-
cision of the court.” Dut no exception to a ruling of the court
can be taken until after it is made ; and it is plain, therefore,
that what is meant by the section of the Code referred to s,
that the exception must be to some decision or ruling of the
court, occurring before final judgment is rendered, and not that
the exception must be taken before the decision excepted to
has been made. But in this case, the granting of the motion
for a nonsuit, which is the ruling or decision excepted to, did
take place before the final judgment was in fact made and en-
tered.

It was also held by the Supreme Court of Montana Territory
that the bill of exceptionsin the record is limited to the exception
taken to the entry of the final judgment, and does not embrace
any of the matters stated in the record as occurring previously,
nor include the testimony nor agreed statement of facts on
which the motion for a nonsuit was based. But an inspection
of the record shows this to be a mistake. The whole transcript
from the beginning professes to be a bill of exceptions, and is
so styled in the caption, and the verification by the signature
of the judge cannot be restrained to the last sentence of the
connected history of the case which precedes. Taken together,
as it plainly should be, the ground of the exception is distinctly
stated, and everything necessary to entitle it to consideration
satisfactorily appears. The office of a bill of exceptions is evi
dently the same under the Montana Code as at common law,
and whatever brings upon the record, properly verified by the
attestation of the judge, the matters of fact occurring at the
trial, on which the point of law arises, which enters into the
ruling and decision of the court excepted to, answers sufficiently
the description of a proper bill of exceptions.
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It is further objected here, however, in argument, that the
exception in the present case must be disregarded, because the
appeal from the District Court to the Supreme Court was not
taken in time under the provisions of § 408, Montana Statutes,
1879, which is as follows: “ An exception to the decision or
verdict, on the ground that it is not supported by the evidence,
cannot be reviewed on an appeal from the judgment unless the
appeal is taken within sixty days after the rendition of the
judgment.” In the present case, the judgment was rendered
March 22 and the appeal taken on July 13, 1880, more than
sixty days after the rendition of the judgment. DBut the ex-
ception taken and to be considered is not within the deserip-
tion of the class mentioned in this section of the statute. Here
there was no verdict or decision upon the facts in favor of
either party, which it is alleged was erroneous because not
supported by the evidence. The ruling excepted to was,
that upon the evidence submitted by the plaintiffs it was mat-
ter of law that they could not recover. The verdict or de-
cision referred to in the above quoted section of the statute
relates exclusively to findings alleged to be erroneous for want
of sufficient support in the evidence. Ilere the matter of the
exception is purely matter of law.

But on the motion for a nonsuit the court was also in error.
It should not have been granted. The ground on which the
District Court proceeded was, that the sale of the stock of goods
by Ingersoll to the plaintiffs was void under § 15 of a statute
of Montana relating to conveyances and contracts, Laws of
Montana, 1872, 894, which is as follows :

“Every sale made by a vendor of goods and chattels in his
Possession or under his control, and every assignment of goods
and chattels, unless the same be accompanied by the immedi-
ate delivery and be followed by an actual and continued
change of possession of the thing sold and assigned, shall be
conclusive evidence of fraud as against the creditors of the ven-
dor or the person making such assignments or subsequent pur-
chasers in good faith.”

Upon the facts recited in the bill of exceptions, that the bill
of sale was executed and delivered at Helena on Saturday night,
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March 29,1879, at nine o'clock ; that the stock of goods was
at Vestel, twenty-three miles distant ; that the plaintifs took
possession of them the next morning, Sunday, at four o'clock,
and remained in possession until the goods were seized under
the levy of the attachment made by the defendants the next
morning ; it appears that there was not a single hour in which
business could be, or was usually, transacted that intervened be-
tween the execution and delivery of the bill of sale and the trans.
fer of the possession of the property. Thiswas certainly an im-
mediate delivery of possession under the statute, and that posses-
sion continued until interrupted by the seizure by the defend-
ants. Upon the facts in evidence, the title of the plaintiffs to
the goods in controversy was sufficiently established in law,
and if nothing else appeared it would have been the duty of
the court so to have instructed the jury.
The judgment of the Supreme Court of Montana Territoryis
reversed, and the cause is remanded, with instructions to
take further proceedings therein in conformity with low.

THE CHEROKEE TRUST FUNDS.

EASTERN BAND OF CHEROKEE INDIANS o
UNITED STATES AND CHEROKEE NATION,
COMMONLY CALLED CHEROKEE NATION WEST.

APPEAL FROM THE COURT OF CLAIMS.

Argued January 4, 5, 6, 1886.—Decided March 1, 1886.

By treaties with the Cherokees the United States have recognized them as &
distinct political community, so far independent as to justify and require
negotiations with them in that character.

The Cherokees in North Carolina dissolved their connection with the Cherokee
Nation when they refused to accompany the body of it on its removal, and
have had no separate political organization since ; though fostered and
encouraged, they have not been recognized by the United States as a nation,
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in whole or in part, and, as now organized, are not the successor of any
organization recognized by any treaty or law of the United States.

The claim of the Cherokees of North Carolina to a share of the commuted
annuity fund of $214,000, and of the fund created by sales of lands west
of the Mississippi ceded to the Cherokee Nation, has no substantial founda-
tion ; those funds and that property being dedicated by the Constitution
of the Cherokees, and intended by their treaties with the United States for
the benefit of the united nation, and not in any respect for those who had
separated from it and become aliens to their nation.

This action was commenced by appellants in the Court of
Claims under the jurisdiction conferred upon that court by the
following provision in the act of March 3, 1883, ch. 141, 22
Stat. 582, 585: “ That the Eastern Band of Cherokee Indians
is hereby authorized to imstitute a suit in the Court of Claims
against the United States to determine the rights of the said
band in and to the moneys, stock, and bonds held by the
United States in trust for the Cherokee Indians, arising out of
the sales of lands lying west of the Mississippi River, and also
in a certain other fund, commonly called the permanent an-
nuity fund, to which suit the Cherokee Nation, commonly
called the Cherokee Nation West, shall be made a party de-
fendant. The said Eastern Band shall within three months
after the passage of this act file a petition in said court, veri-
fied by the principal chief of said band, setting forth the facts
upon which said claim is based. The said Cherokee Nation
West shall within six months after the passage of this act file
its answer to said petition, and said cause shall proceed to final
determination pursuant to the practice in said court,and such
rules or orders as the said court may make in that behalf.

“The Secretary of the Interior shall transmit to said court
for the consideration of said court copies duly certified of all
Tecords, reports, papers, and other documents on file in the
Dﬁpartment of the Interior which he may deem necessary to
said cause, or which may be requested by either of the parties
hereinbefore referred to, and the said parties, respectively, may
take and submit to said court such additional competent testi-
mony as they may desire. And jurisdiction is hereby con-
ferred upon said court to hear and determine what, if any.
‘nterest, legal or equitable, the said Eastern Band has in said
VOL. cxvir—19
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moneys, stocks, bonds, so held in trust as aforesaid by the
United States, and shall enter a decree specifically defining
the rights and interests of the said Eastern Band therein, and
in any moneys hereafter to be derived from sources similar
to those out of which the existing fund arose.

“When the interest, if any, of the said Eastern Band has
been ascertained as aforesaid, the Secretary of the Treasury
shall, out of the portion of said fund adjudged to said parties,
respectively, pay all the proper costs and expenses of said
respective parties of the proceedings herein provided for, each
party, except the United States, to be liable for its own costs
and expenses, and the remainder shall be placed to credit of
the said Eastern Band and of the Cherokee Nation, in accord-
ance with their respective rights as ascertained by the said
judgment and decree of said court.

“In the said proceeding the Attorney General, or such of
his assistants as he may designate, shall appear on behalf of
the United States. Either of the parties to said cause may
appeal from any judgment rendered by said Court of Claims
to the Supreme Court of the United States, and the said courts
shall give such cause precedence.”

The facts which make the case are stated in the opinion of
the court.

Judgment was rendered against the claim of the Eastern
Band to share in the funds named in the act, 20 C. Cl 449,
and this appeal was taken.

Mr. Assistant Attorney-General Maury on behalf of the
United States stated to the court that they were merely
trustee, with no interest in the result of the controversy.

Mr. Swmuel Shellabarger and Mr. Jeremiah M. Wilson for
appellants (Mr. Samuel J. Crawford and My. J. II. Gillpatrick
were also on the brief, and Mr. W. 7. Qurtis was with them),
contended as follows:

1. The claimants are a civil person and a legal entity recog- ‘
nized and known to and organized under the laws of the United
States.
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2. By the 10th and other articles of the treaty of 1846 they
are treated and made to be, although residing east, a part of
the Cherokee Nation of Indians.

3. By this same treaty of 1846, the treaty of 1835 has fixed
upon it the binding and treaty signification that it secured to
the claimant Indians, along with the rest of the Cherokee
Nation, a common interest in all the property of the Cherokee
Nation, wherever situate and whatever its character.

4. The 10th Article of the treaty of 1846 expressly preserves
to the claimant Indians, in their residence at the east, this
common interest in all the common property of the Nation,
as defined by said treaty of 1835, although still residing east.

5. Articles 1 and 4 of the treaty of 1846, in securing to the
whole Cherokee people, including the claimant Indians, an
equal interest in the lands of the Nation, further establish the
equal interest of the claimant Indians in the common lands of
the Nation and the common funds of the Nation.

6. The act of Congress providing for the payment of the pro-
ceeds of the sales of the common lands east, made by the treaty
of 1835, upon the principles of the opinion of the Attorney
General, fixes upon the claimant Indians the character of being
a part of the Cherokee Nation, and entitled to their pro rata
share, under their present organization, of the proceeds of the
sale of the common lands.

7. The executive branch of the government has also, under
the authority of these laws, recognized them as a part of the
Cherokee Nation, and entitled to their pro rata share of the
proceeds of the sales of the common lands sold under the treaty
of 1835,

8. There is no legal or equitable principle which distinguishes
between the right of the claimant Indians to receive what was
by them received under Article 9 of the treaty of 1846, and
their right to recover the moneys claimed in the present case.

9. This recognition by the political branch of the govern-
ment of their rights as a part of the Cherokee Nation in the
common lands and money of the nation, is binding on the
courts,

10. Congress has plenary power to regulate the administra-
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tion of these public trust funds of Indian tribes, and power to
recognize and legalize the division of the tribe in two parts,
that residing east and that residing west, and power to provide
for an equitable division of the national fund, whether lands,
or the proceeds of the sale of lands, or annuities.

11. Congress has, since 1846, expressly provided for the dis-
tribution of the proceeds of the sale of part of this land, by
affirming the principles of the opinion of the Attorney-General,
and by other similar acts of Congress, and has thus bound the
judiciary to recognize the status of claimant Indians, and their
rights under that status to their proportionate share of the
other common lands of the nation and common funds of the
nation.

12. It being competent for Congress thus to provide fora
geographical separation of the tribe into two parts, and propor-
tionate division of their property, and Congress having done
so, it cannot be said that the claimant Indians are in equity
not entitled to enjoy their proportion of the national property
in and under their separate organization, so legalized by the
political branch of the government, and in order to do so that
they must abandon the organization so legalized by Congress
and the Executive.

13. The treaty of 1866, in its 81st Article, in effect carefully
preserves these rights of the claimant Indians, because it pre-
serves such rights unless expressly repealed by that treaty,
which rights are not so expressly repealed.

14. The act creating the present jurisdiction is mandatory
in requiring the court to render a decree in favor of the claim-
ant Indians for whatever equitable as well as legal right they
may have in the proceeds of the sale of land or other trust
funds, and the equitable right of the claimant Indians to their
proportionate share of both classes of funds is established by
the above considerations.

15. The “neutral lands,” 800,000 acres, were bought and
paid for out of the %5,000,000, in which confessedly the east-
ern Indians had a proportionate interest, and having been so
paid for, and having since been sold, the eastern Indians are n
equity entitled to their proportionate share of the purchase
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money. And the same principle applies to all other moneys
covered by the petition, because such moneys arose from the
sale of lands in which claimants had an equal interest propor-
tioned to their numbers with the other Cherokees.

Mr. 8. 8. Burdett and Mr. William A. Phillipsfor appellees.

Mg. Jusrice F1erp delivered the opinion of the court.

This case comes before us on appeal from the Court of Claims.
It was brought to determine the right of the petitioners, called
the Eastern Band of the Cherokee Indians, to a proportionate
part of two funds held by the United States in trust for the
Cherokee Nation. One of the funds was created by the treaty
with the Nation made December 29, 1835, at New Echota, in
Georgia, commuting certain annuities into the sum of $214,000.
The other arose from sales of certain lands of the Nation lying
west of the Mississippi River.

The suit by the petitioners was authorized by an act of Con-
gress, and it is brought against the United States and the Chero-
kee Nation. 22 Stat. 582, ch. 141. The United States, how-
ever, have no interest in the controversy, as they hold the
funds merely as trustee. They stand neutral, therefore, in the
litigation, although, as a matter of form they have filed an
answer traversing the allegations of the petition.

The general ground upon which the petitioners proceed and
seek a recovery is, that the Cherokee Indians, both those resid-
ing east and those residing west of the Mississippi, formerly
constituted one people and composed the Cherokee Nation ; that
by various treaty stipulations with the United States they be-
came divided into two branches, known as the Eastern Chero-
kees and the Western Cherokees; and that the petitioners
constitute a portion of the former, and as such are entitled to
4 proportionate share of the funds which the United States
hold in trust for the Nation.

. This claim is resisted upon the ground that the two branches,
nto which it is admitted the Nation was once divided, subse-
quefltl)’ became reunited, and have ever since constituted one
hation, known as the Cherokee Nation, and that as such it pos-
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sesses all the rights and property previously claimed by hoth,
and that the petitioners have not, since the treaty of New
Echota, constituted any portion of the Nation.

To determine the merits of the respective claims and preten-
sions of the parties, it will be necessary to give some account
of the different treaties between the Cherokees and the United
States, and to refer to the several laws passed by Congress to
carry the treaties into effect, and accomplish the removal of
the Indians from their former home east of the Mississippi to
their present country west of that river.

‘When that portion of North America which is now embraced
within the limits of the United States east of the Mississippi
was discovered, it was occupied by different tribes or bands of
Indians. These people were destitute of the primary arts of
civilization, and with a few exceptions had no permanent build-
ings, occupying only huts and tents. Their lands were culti-
vated in small patches and generally by women. The men
were chiefly engaged in hunting and fishing. From the chase
came their principal food, and the skins of animals were their
principal clothing. The different tribes roamed over large
tracts and claimed a right to the country as their territory and
hunting grounds. Of theze tribes, the Cherokee Indians con-
stituted one of the largest and most powerful. They claimed
the principal part of the country now composing the States of
North and South Carolina, Georgia, Alabama, and Tennessee.
Their title was treated by the governments established by
England, and the governments succeeding them, as merely
usufructuary, affording protection against individual encroach-
ment, but always subject to the control and disposition of those
governments, at least so far as to prevent, without their con-
sent, its acquisition by others. Such superior right rested upon
the claim asserted by England of prior discovery of the country,
and was respected by other European nations. There was no
nation, therefore, to oppose this assertion of superior right to
control the disposition of the lands, and to acquire the title of
the Indians, except the Indians themselves; and by treaties
with them from time to time their title and interest were
ceded to the United States.
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On the 28th of November, 1785, the United States made
their first treaty with the Cherokees. 7 Stat. 18. It was con-*
cluded at Hopewell, on the Keowee, between commissioners
representing the United States on the one part and the “head
men and warriors of all the Cherokees on the other.” DBy it
the Indians, for themselves and their respective tribes and
towns, acknowledged that all the Cherokees were under the
protection of the United States and of no other sovereign.
The treaty promised peace to them and the favor and protec-
tion of the United States, on condition of the restoration to
liberty of certain prisoners whom they had captured, and of
the return of certain property which they had seized. It also
prescribed the boundary between them and citizens of the
United States of lands allotted to them for their hunting
grounds. These lands embraced large tracts within the States
mentioned. The ninth article provided that, for the benefit
and comfort of the Indians, and for the prevention of injuries
or oppressions on the part of the citizens or Indians, the United
States should “ have the sole and exclusive right of regulating
the trade with the Indians and managing all their affairs in such
manner as they think proper.” By this treaty the Cherokees
were recognized as one people, composing one tribe or nation,
but subject, however, to the jurisdiction and authority of the
Government of the United States, which could regulate their
trade and manage all their affairs.

On the 2d of July, 1791, another treaty was made with the
Cherokees, in which they were described as the ¢ Cherokee
Nation.” 7 Stat. 39. TIts representatives were designated as
the “ Chiefs and warriors of the Cherokee Nation of Indians,”’
and the first article declared that+ there shall be perpetual
peace and friendship between all the citizens of the United
States of America and all the individuals composing the whole
Cherokee Nation of Indians.” And the chiefs and warriors,
“for themselves and all parts of the Cherokee Nation,” ac-
_knowledged themselves and the Cherokee Nation to be under the
brotection of the United States and of no other sovereign.
The treaty also renewed the agreement, on the part of the
Cherokees, that the United States should have the sole and ex-
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clusive right of regulating their trade; and readjusted the
*boundary between citizens of the United States and the
“Cherokee Nation,” by which the hunting grounds were re.
duced in quantity ; and in consideration of this reduction the
United States agreed to deliver certain valuable goods to the
chiefs and warriors for the use of the Nation, and to pay to the
Nation annually the sum of $1000. A further article increased
the amount to $1500.

The boundary of the hunting grounds was from time to time
changed by subsequent treaties, and by each succeeding one
their extent was reduced ; in consideration of which a larger
quantity of goods was promised to the Nation; and the
annuity was increased until, in the year 1803, it amounted
to $10,000. 7 Stat. 43, 62, 93. This annuity was regularly
paid to the Cherokee Nation, as represented by the Indians
occupying territory east of the Mississippi River, until the
treaty of July 8, 1817. 7 Stat. 156. That treaty originated
from a division in opinion among the Cherokees as to their
mode of life, which existed when the first treaty with the
United States was made, in 1785, and which had from that
time increased. There were numerous settlements or towns
within the territory allotted to the Indians. Those who oc-
cupied the upper towns, which were mostly in the State of
North Carolina, desired to engage in the pursuits of agriculture
and civilized life, whilst those who occupied the lower towns,
in the valley of the Mississippi, desired to continue *‘ the hunter
life,” and, owing to the scarcity of game where they lived, to
remove across the Mississippi River to vacant lands of the
United States. As early as 1808 a deputation from the upper
and lower towns, authorized by the Cherokee Nation, came to
‘Washington to declare to the President their desires and in-
form him of the impracticability of uniting the whole Nation
in the pursuits of civilized life, and to request the establish-
ment of a division line between the two classes of towns. The
treaty of 1817, which was made with “the chiefs, head men,
and warriors of the Cherokee Nation east of the Mississipp!
River, and the chiefs, head men, and warriors of the Cherokees
on the Arkansas River,” recites the action of this deputation
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and the reply of the President to the parties, made on the 9th
of January, 1809, which was, in substance, that the United
States were the friends of both parties, and, as far as could be
reasonably asked, were willing to satisfy the wishes of both;
that those who remained might be assured of their patronage,
aid, and good neighborhood ; that those who wished to remove
would be permitted to send an exploring party to reconnoitre
the country on the west of the Arkansas and White Rivers
and higher up; that when this party should have found a
tract of country suiting the emigrants and.not claimed by
other Indians, the United States would arrange with them to
exchange it for a just proportion of the country they should
leave, and to a part of which, according to their numbers, they
had a right; and that every aid towards their removal, and
what would be necessary for them there, would then be freely
extended to them.

The treaty recites that, relying upon these promises of the
President, the Cherokees explored the country on the west side
of the Mississippi, and made choice of the country on the
Arkansas and White Rivers, and settled upon lands of the
United States to which no other tribe of Indians had any just
claim, and that they had duly notified the President thereof,
and of their desire for a full and complete ratification of his
promise. To that end, as notified by him, they had sent their
agents with full powers to execute a treaty, relinquishing to
the United States their right, title and interest to all lands be-
longing to them as part of the Cherokee Nation, “which they
had left and which they were about to leave, proportioned to
their numbers, including with those now on the Arkansas
those who were about to remove thither.” The treaty then
proceeds to recite that, to carry into effect in good faith the
promises of the President, and to promote a continuation of
fr‘iendship with their brothers on the Arkansas River, and for
that purpose to make an equal distribution of the annuities
§ecured by the United States to the whole Cherokee Nation,
1ts articles were agreed upon. These were, in substance, that
ﬂ}e .chiefs, head men, and warriors of the whole Cherokee
Nation ceded to the United States certain lands lying east of
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the Mississippi, and the United States, in exchange for them,
bound themselves to give to that branch of the Cherokee
Nation on the Arkansas as much land on that river and the
‘White River as they had received or might thereafter receive
from the Cherokee Nation east of the Mississippi, “acre for
acre, as the just proportion due that part of the Nation on the
Arkansas, agreeably to their numbers.” The United States
also agreed to give to each poor warrior who might remove to
the western side of the Mississippi a rifle gun with ammunition
and other articles, to pay for all improvements of real value to
their lands, and to give of the lands surrendered to the United
States, to every head of an Indian family residing on the east
side of the Mississippi, who might wish to become a citizen of
the United States, 640 acres. It was also agreed that the
annuity due to the whole Nation for the year 1818 should be
divided between the two branches of the Nation, according to
their respective numbers, to be ascertained by a census to be
taken. Previous treaties between the United States and the
Cherokee Nation were to continue in force with both of its
branches, each to be entitled to all the immunities and privi
leges which the “old Nation” enjoyed under them.

On the 27th of February, 1819, another treaty was made
with the Cherokee Nation, 7 Stat. 195, represented by its
chiefs and head men. By it a further cession of lands was
made to the United States, and it was agreed that the annuity
to the Nation should be paid as follows: two-thirds to the
Cherolees east of the Mississippi, and one-third to the Chero-
lees west of that river. This apportionment was based upon
an estimate, that those who had emigrated and those who were
enrolled for emigration constituted one-third of the Nation,
instead of upon a census to be taken as mentioned in the treaty
of 1817. The annuity thus divided was regularly paid as stip-
ulated until commuted by the treaty of December, 1835, of
which we shall presently speak.

On the 6th of May, 1828, a treaty was made with the chiefs
and head men of the Cherokee Nation of Indians west of the
Mississippi. 7 Stat. 311. This was the first time the Cherokees
west of the river were recognized as so far a distinct and sepa-
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rate political body from the Cherokees east of the river as to
call for separate treaty negotiations with them. The treaty
recited, as among the causes of its being made, that it was
the anxious desire of the government to secure to the Chero-
kee Nation of Indians, as well those then living within the
limits of Arkansas as those of their friends and brothers resid-
ing in States east of the Mississippi, who might wish to join
their brothers west, a permanent home which should, under the
guarantee of the United States, remain forever theirs, and that
the present location of the Cherolkees in Arkansas was unfavor-
able to their repose, and tended to their degradation and misery.
By it the United States agreed to put the Cherokees in posses-
sion of, and to guarantee to them for ever, seven millions of
acres of land which were specifically described, and which are
situated in what is now known as the Indian Territory, and
also to give and guarantee to the Cherokee Nation a perpetual
outlet west of these lands, and a free and unmolested use of the
country so far as their sovereignty and right of soil extended.
They also agreed to pay for all improvements on the land
abandoned, and, in order to encourage the emigration of their
brothers remaining in the States, to give to each head of a
Cherokee family then residing within any of the States east of
the Mississippi, who might desire to remove west, on enrolling
himself for emigration, a good rifle and certain other articles, to
make just compensation for their property abandoned, to bear
the cost of their emigration, and to procure provisions for their
comfort, accommodation, and support by the way, and for
twelve months after their arrival at the agency. On the other
hand, the chiefs and head men of the Cherokee Nation west
teceded to the United States the lands to which they were
entitled on the Arkansas under the treaties of July 8, 1817, and
of February 27, 1819, and agreed to remove from the same
within fourteen months. :

From this time until the treaty of New Echota, concluded
December 29, 1885, 7 Stat. 478, the Cherokees were divided
nfo two branches, so far constituting distinct political bodies
that the United States had separate negotiations with each;
and on the 14th February, 1833, by a treaty with the chiefs
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and head men of the Cherokee Nation west of the Mississipp,
the United States renewed their guarantee of the seven mil-
ions of acres, and of the perpetual outlet to the nation west of
those lands, and of the free and unmolested use of the country
west. 7 Stat. 413.

In the meantime—from the treaty of 1828 until the treaty
of New Echota—the Cherokees remaining east of the Missis
sippi were subjected to harassing and vexatious legislation from
the States within which they resided. The United States had,
as early as 1802, agreed with Georgia, in consideration of her
cession of western lands, to extinguish the Indian title to lands
within the State. North Carolina claimed that the United
States were under a similar obligation to extinguish the Indian
title to lands within her limits, in consideration of a like cession
of western lands, although there was no positive agreement to
that effect. And with the extinguishment of their title, it was
expected that the Indians themselves would be removed to ter-
ritory beyond the bounds of those States. At the time the
treaty of 1828 was made, a great deal of impatience had been
exhibited by the people of those States at the little progress
made in the extinguishment of the Indian title, and at the con-
tinued presence of the Indians. Severe and oppressive laws
were passed by Georgia in order to compel them to leave; and,
though less severity was practised in North Carolina towards
the Indians in that State, an equally pronounced desire for
their departure was expressed. Angry and violent disputes
between them and the white people in both States, but more
particularly in Georgia, were of frequent oceurrence. See case
of Cherokee Nation v. State of Georgia, as reported in a separaté
volume by Richard Peters in 1831; also a document called
“The Public Domain,” prepared by nhe Public Land Commis-
sion, and published as Ex. Doc. 47 of H. of R., 46th Cong., 3
Session ; and Doc. No. 71 of Il of RR.. 23d 0011g, 1st Session.

The treaty of New Echota was made to put an end to those
troubles and to secure the reunion of the divided nation. It
recites as motives to its negotiation, among other things, that
the Cherokees were anxious to make some arrangement with
the Government of the United States, whereby the difficulties
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they had experienced from residence within the settled parts
of the country under the jurisdiction and laws of the State
governments, might be terminated and adjusted, and they be
reunited into one body, and be secured a permanent home for
themselves and their posterity in the country selected by their
forefathers, without the territorial limits of the State sove-
reignties, and where they could establish and enjoy a govern-
ment of their choice, and perpetuate such a state of society as
might be most consonant with their views, habits, and condi-
tions, and as might tend to their individual comfort and their
own advancement in civilization. By its stipulations the Cher-
okees ceded to the United States all the lands owned, claimed,
or possessed by them east of the Mississippi River, and all
claims for spoliations of every kind, for the sum of $5,000,000,
and agreed to remove to ‘“their new home” west of the Mis-
sissippi within two years from its ratification.

The treaty also recited the cession to the Cherokee Nation by
previous treaties of the 7,000,000 acres, and the guarantee
of a perpetual outlet west of these lands, and a free and unmo-
lested use of all the country, so far as the sovereignty of the
United States and their right to the soil extended; and also
that it was apprehended by the Cherokees that in this cession
there was not a sufficient quantity of land for the accommoda-
tion of the whole nation, and, therefore, the United States
agreed, in consideration of $500,000, to convey by patent to
the Indians and their descendants an additional tract of 800,000
acres, and that the land previously ceded, including the outlet,
should be embraced in the same patent. (Art. 2) They also
agreed to remove the Indians to their new home, and to subsist
them one year after their arrival there, except that such per-
sons and families, as in the opinion of “the emigrating agent”
were capable of subsisting and removing themselves, should be
permitted to do so, and should be allowed for all claims for the
same §20 for each member of their families; and, in lieu of
their one year’s rations, should be paid the sum of $33.33, if they
Preferred it.  (Art. 8.)

It was also agreed that, after deducting the amount which
should be actually expended for the payment for improvements,
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claims for spoliations, removal, subsistence, and debts and
claims upon the Cherokee Nation, and for the additional quan-
tity of lands and goods for the poorer class of Cherokees, and
the several sums to be invested for the general national funds
provided for in the several articles of the treaty, the balance,
whatever the same might be, should be equally divided between
all the people belonging to the Cherokee Nation east according
to the census completed, and such Cherokees as had removed
west after June, 1833 ; and that those individuals and families
that were averse to removal and were desirous to become cit-
izens of the State wherein they resided, and such as were quali-
fied to take care of themselves and their property, should be
entitled to receive their due proportion of all the personal bene-
fits arising under the treaty for their claims, improvements, and
their per capita, as soon as an appropriation was made to carry
out the treaty. (Arts. 12 and 15.)

By the eleventh article, ¢ the Cherokees, believing it will be
for the interest of their people to have all their funds and an-
nuities under their own direction and future disposition,” agreed
to commute their permanent annuity of $10,000 for the sum
of $214,000, the same to be invested by the President of the
United States as part of the general fund of the nation.

In the following year Congress made the requisite appropria-
tion for the commutation, and, according to the tenth article
of the treaty, the money was invested * for the benefit of the
whole Cherokee Nation,” which had removed, or should subse-
quently remove, to the lands assigned to it west of the Missis
sippi. This is one of the funds of which the petitioners claim
a part, in proportion to their numbers as compared with the
citizens of the Cherokee Nation living west of the Mississippi
on the territory ceded. The provisions of the treaty as to the
investment, custody and distribution of theincome of this fund,
and all other funds belonging to the nation, remained in force
until the treaty of July 19, 1866. The interest was paid over
annually to the agents of the Cherokee Nation authorized t0
receive the same, and was subject to application by its council
to such purposes as they deemed best for the general interests (if
their people. The treaty of 1866, Article 23, 14 Stat. 799, 505,
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provided that all funds then due the nation, or that might there-
after accrue from the sale of its lands by the United States, as
provided for, should be invested in United States registered
stocks at their current value, and the interest on all said funds
should be paid semi-annually on the order of the Cherokee Na-
tion, and be applied to the following purposes, to wit: thirty-
five per cent. for the support of the common schools of the na-
tion and educational purposes, fifteen per cent. for the orphan
fund, and fifty per cent. for general purposes, including reason-
able salaries of district officers.

Immediately after the ratification of the treaty of 1835
measures were taken by the government to secure its execu-
tion, and commissioners were appointed to adjust claims for
improvements and to facilitate the emigration of the Indians.
But emigration proceeded slowly. Great reluctance to go was
manifested by large numbers, and at last it became necessary
to make'a display of force to compel their removal. Major-
General Scott was sent to the country with troops, and in-
structed to remove all the Indians except such as were enti-
tled to remain and become citizens under the twelfth article of
the treaty. The number that remained was between eleven
and twelve hundred. They were without organization or a
collective name. They ceased to be part of the Cherokee
Nation, and henceforth they became citizens of and were sub-
ject to the laws of the State in which they resided. The name
of the Eastern Cherokees accompanied those who emigrated,
to distingnish them from those who had preceded them and
who were called old settlers.

Atter the reunion of the Cherokee people on their lands
west of the Mississippi, resulting from the execution of the
treaty, and on the 12th of J uly, 1839, the following act of
union between the Eastern and Western Cherokees was
adopted

“ Aet of Union between the Eastern and Western Cherokees.

“ Whereas our fathers have existed as a separate and distinct
nation, in the possession and exercise of the essential and ap-
Propriate attributes of sovereignty, from a period extending
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into antiquity, beyond the records and memory of man; and
whereas, these attributes, with the rights and franchises which
they involve, remain still in full force and virtue, as do also
the national and social relation of the Cherokee people to each
other and to the body politic, excepting in those particulars
which have grown out of the provisions of the treaties of 1817
and 1819 between the United States and the Cherokee Nation,
under which a portion of our people removed to this country
and became a separate community (but the force of circum-
stances have recently compelled the body of the Eastern Cher-
okees to remove to this country, thus bringing together again
the two branches of the ancient Cherokee family), it has be-
come essential to the general welfare that a union should be
formed and a system of government matured adapted to their
present condition, and providing equally for the protection of
each individual in the enjoyment of all his rights :

“ Therefore we, the people composing the Eastern and West-
ern Cherokee Nation, in national convention assembled, by
virtue of our original unalienable rights, do hereby solemnly
and mutually agree to form ourselves into one body politic,
under the style and title of the Cherokee Nation.

“In view of the union now formed, and for the purpose of
making satisfactory adjustment of all unsettled business which
may have arisen before the consummation of this union, we
agree that such business shall be settled according to the pro-
visions of the respective laws under which it originated, and
the courts of the Cherokee Nation shall be governed in their
decisions accordingly. Also, that the delegation authorized by
the Eastern Cherokees to make arrangements with Major-
General Scott for their removal to this country shall continue
in charge of that business, with their present powers, until it
shall be finally closed ; and, also, that all rights and titles to
public Cherokee lands on the east or west of the River Missis-
sippi, with all other public interests which may have vested In
either branch of the Cherokee family, whether inherited from
our fathers or derived from any other source, shall hencefor-
ward vest entire and unimpaired in the Cherokee Nation as
constituted by this union.
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“@Given under our hands, at Illinois camp grounds, this
twelfth day of July, 1838.
“ By order of the national convention.
“ GEORGE LOWRY,
“ President of the Eastern Cherokees.
his
“GEORGE x GUESS,

mark.

“ President of the Western Cherokees.”

On the 6th of September following they adopted a consti-
tution of government, in which they recited that the Eastern
and Western Cherokees had become reunited in one body poli-
tic, under the style and title of the Cherokee Nation. The
second clause of its first article is as follows :

“The lands of the Cherokee Nation shall remain common
property ; but the improvements made thereon, and in the
possession of the citizens of the nation, are the exclusive and
indefeasible property of the citizens respectively who made,
or may rightfully be in possession of, them: IProvided, that
the citizens of the nation, possessing exclusive and indefeasible
right to their improvements, as expressed in this article, shall
possess no right or power to dispose of their improvements in
any manner whatever to the United States, individual States,
or to individual citizens thereof ; and that whenever any citizen
shall remove with his effects out of the limit of this nation and
become a citizen of any other government, all his rights and
privileges as a citizen of this nation shall cease: Provided,
nevertheless, that the national council shall have power to re-
admit by law to all the rights of citizenship any such person
or persons who may at any time desire to return to the nation,
on memorializing the national council for such readmission.”

But notwithstanding this declared reunion of the divided
C’herokees there was much bitter feeling between the old set-
tlers and the new-comers, leading to v1olent contests, and caus-
ing, in many instances, great loss of property and life. The
lew-comers, being the more numerous, claimed to control the

government of the country, and endeavored to compel the old
VOL. CXVII— 20




OCTOBER TERM, 1885.

Opinion of the Court.

settlers to submit to their rule. The old settlers had an organ.
ization of their own and complained that the new-comers occu-
pied their lands and overthrew their organization. And among
the new-comers, also, there was bitterness between those who
had favored the treaty of removal from the east side of the
Mississippi and those who had opposed it. The former sided
with the old settlers, but the latter outnumbered both. Vio-
lent measures were resorted to on both sides to carry out their
purposes, and there was little security for person or property.
The situation became intolerable, and in 1845 the contending
factions—the old settlers, the treaty party, and the anti-treaty
party—sent delegates to Washington to lay their grievances
before the officials of the United States Government, in the
hope that some relief might be afforded to them. The old set-
tlers and the treaty party desired a division of the people into
two nations and a division of the Territory. Demands also
were made by each party against the United States under the
stipulations of the treaty of New Echota. These circumstances
led to the treaty of August 6, 1846. 9 Stat. 871. It was
negotiated on the part of the Cherokees by delegates appointed
by the regularly constituted authorities of the Cherokee Na-
tion, and by delegates appointed by and representing that
portion of the Cherokee tribe known as the treaty party, and
by delegates appointed by and representing that portion of
the tribe known and recognized as Western Cherokees or the
old settlers. It recited that serious difficulties had for a con-
siderable time existed between the different parties of the
people constituting and recognized as the Cherokee Nation
of Indians, which it was desirable should be speedily seftled,
so that peace and harmony might be restored among them;
and that certain claims existed on the part of the Cherokee
Nation and portions of the Cherokee people against the United
States ; and that, with a view to the final and amicable settle-
ment of these difficulties and claims, the parties had agreed to
the treaty.

It declared that all difficulties and differences existing be-
tween the several parties of the Cherokee Nation were settled
and adjusted, and that they should, as far as possible, be for-
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gotten and forever buried in oblivion; that all party distine-
tions should cease, except so far as they might be necessary to
carry the treaty into effect ; that a general amnesty should be
proclaimed ; and that all offences and crimes committed by a
citizen or citizens of the Cherokee Nation against the nation or
an individual were pardoned. It was agreed also that all par-
ties were to unite to enforce laws against future offenders, and
that laws should be passed for equal protection and for security
of life, liberty and property. Thus the personal dissensions
were to a great extent healed.

The treaty also declared that the lands occupied by the
Cherokee Nation should be secured to the whole Cherokee
people for their common use and benefit, and that a patent
should be issued for the same, including the eight hundred
thousand acres purchased, together with an outlet west, thus
recognizing that all the lands ceded by the United States for
the benefit of the Cherokees west of the Mississippi belonged
to the entire Nation, and not to any of the factions into which
the Nation was divided. The treaty also made provision for
the adjustment and payment of the claims of different parties.
The 9th Article is as follows:

“The United States agree to make a fair and just settlement
of all moneys due to the Cherokees and subject to the per
capite division under the treaty of 29th December, 1835, which
said settlement shall exhibit all money properly expended un-
der said treaty, and shall embrace all sums paid for improve-
ments, ferries, spoliations, removal, and subsistence and com-
mutation therefor, debts and claims upon the Cherokee Nation
of Indians, for the additional quantity of land ceded to said
nation; and the several sums provided in the several articles
of the treaty to be invested as the general funds of the nation ;
and also all sums which may be hereafter properly allowed
and paid under the provisions of the treaty of 1835. The
aggregate of which said several sums shall be deducted from
the sum of six million six hundred and forty-seven thousand
and sixty-seven dollars, and the balance thus found to be due
Sl}all be paid over per capita in equal amounts to all those indi-
viduals, heads of families, or their legal representatives, entitled
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to receive the same under the treaty of 1835 and the supple-
ment of 1836, being all those Cherokees residing east at the
date of said treaty and the supplement thereto.”

By the treaty of July 19, 1866, 14 Stat. 799, provision was
made for the settlement of friendly Indians on certain unoccu-
pied lands of the Cherokees west of the Mississippi, and for the
sale of their interest, and also for the sale of other lands
belonging to them in the State of Kansas, and the investment
of the proceeds in registered stocks of the United States for
the benefit of the Cherokee Nation. Under it, and pursuant to
other laws, sales were made of the lands mentioned, and also
of other lands west of the Mississippi ceded to the Cherokees
under the different treaties, to which we have referred, and the
proceeds have been duly invested, as required by article twenty-
third of the treaty. The investment constitutes one of the
funds of which the petitioners seek a proportionate part.

Their claim, however, rests upon no solid foundation. The
lands from the sales of which the proceeds were derived be-
longed to the Cherokee Nation as a political body, and not to
its individual members. They were held, it is true, for the
common benefit of all the Cherokees, but that does not mean
that each member had such an interest, as a tenant in common,
that he could claim a pro rata proportion of the proceeds of sales
made of any part of them. TIle had a right to use parcels of
the lands thus held by the Nation, subject to such rules as its
governing authority might prescribe; but that right neither
prevented nor qualified the legal power of that authority to
cede the lands and the title of the Nation to the United States.
Our government, by its treaties with the Cherokees, recognized
them as a distinet political community, and so far independent
as to justify and require negotiations with them in that char-
acter. Their treaties of cession must, therefore, be held not
only to convey the common property of the Nation, but to di
vest the interest therein of each of its members. Such was sub-
stantially the language, and such the decision of the Attorney
General of the United States in a communication made to the
President in 1845, with reference to the treaty of New Echota.
“ The Executive of the United States,” he said, “ must, there-
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fore, regard the treaty of New Echota as binding on the whole
Cherokee tribe ; and the Indians, whether in Georgia, Alabama,
Tennessee, or North Carolina, are bound by its provisions. As
a necessary consequence, they are entitled to its advantages.
The North Carolina Indians, in asking the benefit of the re-
moval and subsistence commutation, necessarily admit the
binding influence of the treaty on them and their rights.
They cannot take its benefits without submitting to its bur-
dens. The Executive must regard the treaty as the supreme
law, and as a law construe its provisions.” Attorney-General
Mason, 4 Opins. Attys. Gen. 435, 437.

Whatever rights, therefore, the Cherokees in North Carolina,
who refused to join their countrymen in the removal to the
lands ceded to them west of the Mississippi, can claim in the
funds arising from sales of portions of such lands, or in the
fund created by a commutation of the annuities granted upon
cessions of the lands of the Cherokee Nation, must depend
entirely upon the treaties out of which those funds originated.
They have as yet received nothing from either of them, and
they can claim nothing by virtue of the fact that the lands of
the Nation, which its authorities ceded to the United States,
were held for the common benefit of all the Cherokees. All pub-
lic property of a nation is supposed to be held for the common
benefit of its people; their individual interest is not separable
from that of the Nation.

The Cherokees in North Carolina dissolved their connection
with their Nation when they refused to accompany the body
of it on its removal, and they bave had no separate political
organization since. Whatever union they have had among
themselves has been merely a social or business one. It was
formed in 1868, at the suggestion of an officer of the Indian
office, for the purpose of enabling them to transact business
with the Government with greater convenience. Although its
a'rticles are drawn in the form of a constitution for a separate
civil government, they have never been recognized as a sep-
arate Nation by the United States; no treaty has been made
with them ; they can pass no laws; they are citizens of that
State and bound by its laws. As well observed by the Court
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of Claims, in its exhaustive opinion, they have been in some
matters fostered and encouraged by the United States, but
never recognized as a Nation in whole or in part. 20 C.CL
449-483.

Nor is the band, organized as it now is, the successor of any
organization recognized by any treaty or law of the United
States. Individual Indians who refused to remove west, and
preferred to remain and become citizens of the States in which
they resided, were promised certain moneys, but there is no
evidence that the petitioners have succeeded to any of their
rights. The original claimants have probably all died, for
fifty years have elapsed since the treaty of 1835 was made, and
no transfer from them or their legal representatives is shown.
But assuming that the petitioners properly represent all right-
ful demands of the Cherokees living in North Carolina when
the treaty was made, what were those demands? As designated
by articles twelve and fifteen of the treaty, these Cherokees
were to receive “their due portion of all the personal benefits
accruing under the treaty, for their claims, improvements, and
per capita.” The term “ claims” had reference to demands for
spoliations of their property which existed prior to the treaty.
The improvements were those made on the property ceded.
By per capita was meant the proportionate amount, given to
each Cherokee east not choosing to emigrate, of the money re-
ceived on the cession of the lands east of the Mississippi, after
deducting certain expenditures mentioned in article fifteen.
‘Whatever may have remained for the per capita distribution,
of the $5,000,000 received for the lands after the deductions
mentioned, it is plain that it constituted no portion of the
moneys that formed the fund of which the petitioners seek by
this suit a proportionate part. By the treaty of 1846 certain
sums were allowed in addition to the $3,000,000 specified in -
the treaty of 1835, and from the whole amount certain items,
other than those three designated, were to be deducted. and
the balance was to be paid over per capita in equal amounts to
all the individuals, heads of families, or their legal representa-
tives entitled to receive it under that treaty. DBut this change
in no respect affects the case.
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When the treaty of 1846 was under negotiation, one William
H. Thomas appeared in Washington as the representative of
(herokees in North Carolina and urged a recognition of their
demands for the per capita money and the removal and subsist-
ence money under articles eight and twelve of the treaty of
1835. He had obtained a statement from one of the commis-
sioners who negotiated that treaty on the part of the United
States, from several respectable persons who were privy to the
negotiations, and from some of the Cherokees who signed the
treaty, as to the meaning which should be given to certain
terms used in it, and we are referred to these documents as
though they should have some influence upon the construction
of those terms. But it is too plain for controversy that they
cannot be used to control the language of the treaty or guide
in its construction.

The per capita money and removal and subsistence money
had not been paid when the treaty of 1846 was made, but the
Court of Claims finds that since then they have been paid. The
claim now presented by the Cherokees of North Carolina to a
share of the commuted annuity fund of $214,000, and of the
fund created by sales of lands west of the Mississippi ceded to
the Cherokee Nation, resting, as it does, upon the designation
in the treaties of the lands originally possessed by the Chero-
kees and ceded to the United States, or subsequently acquired
by them from the United States, as “ the common property of
the nation,” or as held for the “common use and benefit” of
the Cherokee people, has no substantial foundation. If Ind-
lans in that State, or in any other State east of the Mississippi,
wish to enjoy the benefits of the common property of the Chero-
kee Nation, in whatever form it may exist, they must, as held
by the Court of Claims, comply with the constitution and laws
of the Cherokee Nation and be readmitted to citizenship as
there provided. They cannot live out of its Territory, evade
the obligations and burdens of citizenship, and at the same time
enjoy the benefits of the funds and common property of the
Nation. Those funds and that property were dedicated by the
constitution of the Cherokees, and were intended by the trea-
ties with the United States, for the benefit of the united Nation,
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and not in any respect for those who had separated from it
and become aliens to their Nation. We see no just ground on
which the claim of the petitioners can rest to share in either of
the funds held by the United States in trust for the Cherokee
Nation; and the decree of the Court of Claims must, there-
fore, be Affirmed.

PH@ENIX INSURANCE COMPANY o». ERIE AND
WESTERN TRANSPORTATION COMPANY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE EASTERN DISTRICT OF WISCONSIN.

Argued January 19, 20, 1886.—Decided March 1, 1886.

The right, by way of subrogation, of an insurer, upon paying for a total loss
of the goods insured, to recover over against third persons, is only that
right which the assured has.

A common carrier may lawfully obtain insurance on the goods carried against
loss by the usual perils, though occasioned by the negligence of his own
servants.

In a bill of lading, which provides that the carrier shall not be liable for loss
or damage of the goods by fire, collision, or dangers of navigation, a further
provision that the carrier, when liable for the loss, shall have the full ben-
efit of any insurance that may have been effected upon the goods, is valid,
as between the carrier and the shipper; and therefore, in the absence of any
misrepresentation or intentional concealment by the shipper in obtaining
insurance upon the goods, or of any express stipulation on the subject in the
policy, limits the right, by way of subrogation, of the insurer, upon paying
to the shipper the amount of a loss by stranding, occasioned by the negli-
gence of the carrier’s servants, to recover over against the carrier.

This was a libel in admiralty against a common carrier by
an insurance company which had insured the owners upon the
goods carried, and had paid them the amount of the insurance,
and claimed to be subrogated to their rights against the car-
rier. The defence relied on was that, by a provision of the
contract of carriage, the carrier was to have the benefit of any
insurance upon the goods. The District Court held that this
provision was valid, and therefore no right of subrogation
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accrued to the libellant, and entered a decree accordingly.
The libellant appealed to the Circuit Court, which found the
following facts :

The respondent was a Pennsylvania corporation, authorized
to carry on the business of lake transportation, was engaged in
business as a common carrier, and owned a line of propellers
running between Erie and other ports on the Lakes, called the
Anchor Line, one of which propellers was the Merchant.

On July 24, 1874, the firms of A. M. Wright & Co., owners
of 16,325.34 bushels of corn, worth $8000; Elmendorf & Co.,
owners of 800 bushels of corn, worth $600; and Gilbert Wol-
cott & Co., owners of 370 bushels of corn and 689 bushels of
oats, together worth $800, caused to be shipped on board the
propeller Merchant, then lying at Chicago, and bound for Erie,
the grain aforesaid, consigned to themselves at other places
beyond ; and severally made oral agreements with the respond-
ent, by which, in consideration of certain stipulated freight,
the respondent agreed to transport the several parcels of grain
from Chicago by way of the Lakes to Erie, and thence to for-
ward them to their ultimate destinations; and it was tacitly
understood that bills of lading for the shipments would be sub-
sequently issued to the shippers, but nothing whatever was said
respecting the terms and conditions thereof.

After the goods had been received on board and the pro-
peller had departed on her voyage, the respondent delivered
to the shippers respectively bills of lading, each of which de-
scribed the goods as shipped on the propeller Merchant, and
addressed to the owners by name at their ultimate destina-
tion; fixed the rate of freight from Chicago to that destina-
tion; and contained an agreement that the goods should be
“transported by the Anchor Line, and the steamboats, railroad
companies and forwarding lines with which it connects, until
the said goods shall have reached the point named in the bill
of lading, on the following terms and conditions,” among which
were these :

“The said Anchor Line, and the steamboats, railroad com-
Panies and forwarding lines with which it connects, and which
Teceive said property, shall not be liable” ¢ for loss or damage
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by fire, collision, or the dangers of navigation while on seas,
bays, harbors, rivers, lakes or canals. And where grain is
shipped in bulk, the said Anchor Line is hereby authorized to
deliver the same to the Elevator Company at Erie, as the agent
of the owner or consignee, for transshipment (but without fur-
ther charge to such owner and consignee) into the cars of the
connecting railroad companies or forwarding lines; and when
so transshipped in bulk, the said Anchor Line and the said con-
necting railroad company or carrier shall be and is, in consid-
eration of so receiving the same for carriage, hereby exempted
and released from all liability for loss, either in quantity or
weight, and shall be entitled to all other exemptions and con-
ditions herein contained.”

“Tt is further agreed that the Anchor Line, and the steam-
boats, railroads and forwarding lines with which it connects,
shall not be held accountable for any damage or deficiency in
packages, after the same shall have been receipted for in gool
order by consignees or their agents, at or by the next carrier
beyond the point to which this bill of lading contracts.”

“ It is turther stipulated and agreed that in case of any loss,
detriment or damage, done to or sustained by any of the prop-
erty herein receipted for, during such transportation, whereby
any legal liability or responsibility shall or may be incurred,
that company alone shall be held answerable therefor in whose
actual custody the same may be at the time of the happening
of such loss, detriment or damage; and the carrier so liable
shall have the full benefit of any insurance that may have been
effected upon or on account of said goods.”

“And it is further agreed that the amount of the loss or
damage so accruing, so far as it shall fall upon the carriers
above described, shall be computed at the value or cost of said
goods or property at the place and time of shipment under
this bill of lading.”

These bills of lading were received by the shippers without
protest or objection, and were signed by Elmendorf & Co. and
by Wolcott & Co., but not by A. M. Wright & Co.

The bills of lading were received by the shippers without
specially reading the terms and conditions, their attention Was
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not directed to them, nor was anything said respecting them;
and no reduction of freight from the rate stipulated in the oral
agreement was made in consequence of those terms and condi-
tions, or other consideration paid therefor; but the shippers
had often before shipped goods by this line under similar con-
tracts, and thereby knew, or had every opportunity of know-
ing, the contents of these bills of lading.

The propeller completed the lading of the goods during the
evening of July 24, 1874, and about midnight departed on her
voyage. About ten o’clock the next morning, in a dense fog,
she was stranded on the western shore of Lake Michigan,
about ten miles south of Milwaukee, through the negligence of
those managing her, and immediately filled with water, and
all the grain became wet and damaged; 1200 bushels of it
were thrown overboard to get off the vessel ; and 5188 bushels
were brought into Milwaukee in a perishable condition, and
were there sold for the sum of $1037.60, which was retained
by the respondent.

On said 24th of July, the libellant, a New York corporation,
authorized to transact a general lake and insurance business,
insured the shippers, at their request and expense, against loss
or damage to these shipments from perils of the seas and other
perils; and issued to them certificates of insurance, for $8000,
$520 and $700, respectively, in this form :

“No. 627. The Pheenix Insurance Company, New York.
$8000. Chicago, July 24, 1874. This certifies that A. M.
Wright & Co. [are] insured, under and subject to the condi-
tions of open policy No. 2263 of the Pheenix Insurance Com-
pany, in the sum of eight thousand dollars, on corn on board
the propeller Merchant, at and from Chicago to Erie. Loss
payable to assured, order hereon, and return of this certificate.

“Cuas. E. Crasg, Agent.”

The policy of insurance, referred to in these certificates, in-
sured “ Charles E. Chase, on account of whom it may concern,”
“lost or not lost, at and from ports and places to ports and
Places, on cargo, premiums to be settled monthly, upon all kinds
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of lawfual goods and merchandise laden or to be laden on board "
any vessel or vessels; and was otherwise in the usual form of
an open policy of insurance for $1,000,000 against marine
risks, including perils of the seas, “barratry of the master
and mariners, and all other perils, losses and misfortunes that
have or shall come to the hurt, detriment or damage of the
said goods and merchandises or any part thereof;” and con-
tained these provisions: *“The company are to be entitled to
premium at their usual rates on all shipments reported or not.
It is warranted by the assured to report every shipment on the
day of receiving advices thereof, or as soon thereafter as may
be practicable, when the rate of premium shall be fixed by the
president or the vice-president of the company.” “No ship-
ment to be considered as insured until approved and endorsed
on this policy by C. E. Chase, agent.”

The shipments were duly approved and endorsed on the
policy. On August 19, 1874, the shippers abandoned the
goods to the libellant as a total loss, by written instruments,
substantially alike, the material part of the one executed by A.
M. Wright & Co. being as follows:

“Chicago, August 19, 1874 For and in consideration of
the sum of eight thousand dollars, the receipt whereof is
hereby acknowledged, we do by these presents assign, transfer,
cede and abandon to the Pheenix Insurance Company all our
right, title and interest in and to the property hereinafter
specified, and to all that can or may in any way be made,
saved or realized from the damage or loss, reported to have
occurred, by reason of which a claim of payment has been
made by us, with full power to take and use all lawful ways
and means (at the risk and expense of the Pheenix Ins. Co.) to
make, save and realize the said property, to wit, 16,325.34 .
bushels of corn, as per bill of lading and invoice, shipped on
board the propeller Merchant, bound from Chicago for Erie,
and covered by insurance with the Phoenix Ins. Co., by open
policy No. 2263, certificate No. 627, under date of July 24,
18747

In consequence thereof, the libellant paid to the shippers the
amount of the insurance as and for a constructive total loss.
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A general average adjustment was made on September 2,
1884, and readjusted on February 1, 1875, awarding to the
libellant the sum of $2466.12 on account of these shipments.

The Circuit Court made and stated the following conclu-
sions of law: 1. That the bills of lading were the contracts by
which the rights of the parties were to be governed. 2. That
under them the respondent became liable to the shippers for
the value of the shipments, by reason of the negligent loss of
the same, and that the shippers had rights of action therefor.
3. That by the abandonments, the libellant did not succeed to
those rights of action of the shippers, by reason of the stipula-
tion contained in the bills of lading, that ‘“the carrier so liable
shall have the full benefit of any insurance that may have been
effected upon or on account of said goods.” 4. That the libel-
lant was entitled to recover the sum of $2466.12, awarded to
it in the general average adjustment readjusted as aforesaid,
with interest thercon.

The Circuit Court entered a decree for the libellant for this
sum only, and the libellant appealed to this court.

Mr. George D. Van Dyke for appellant (Mr. George A.
Black also filed a brief for same), cited, in the divisions of
his argument under the following general heads, cases as fol-
lows: As to the legal effect of the abandonments, Chesapeake
Insurance Co. v. Stark, 6 Cranch, 268 ; Columbian Insurance
Co. v. Ashby, 4 Pet. 139; Patapsco Insurance Co. v. South-
gate, 5 Pet. 604; Comegys v. Vasse, 1 Pet. 193 ; Union In-
surance Co. v. Burrell, Anthon N, P. 128; Mellon v. Bucks,
5 Martin La. N. S. 871; Rogers v. Hosack, 18 Wend. 319;
Mutual Insurance Co. v. Cargo of the George, Olcott Adm.
895 The Monticello, 17 How. 152; The Manistee, 5 Bissell,
3815 S. O, 7 Bissell, 85; Bradlie v. Maryland Insurance Co.,
12 Pet. 878; Columbian Insurance Co. v. Catlett, 12 Wheat.
3833 Union Insurance Cb.v. Secott, 1 Johns. 106; Smith v.
Mamgfactum’ng Co., T Met. (Mass.) 448, 453 ; Sun Mutval In-
surance Co.v. Hall, 104 Mass. 507 ; Stewart v. Greenock Insur-
ance Co., 2 H. L. Oas. 159; Garrison v. Memphis Insurance Co.,
19 How, 312; Hall & Long v. Railroad Cos., 13 Wall. 867;
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Mobile & Montgomery Railwoy v. Jurey, 111 U. S, 584; The
Atlas, 93 U. 8. 802; The Potomac, 105 U. S. 630; Ins. (o, v.
Stinson, 103 U. S, 25 : That the carrier had notice of assured’s
right of abandonment and the legal effect thereof, from the
derivatior of its title, Sheppard v. Taylor, 5 Pet. 675: That
the assured could not impair the rights of the insurer under
the abandonments by dealing with one charged with notice
thereof, Welch v. Mandevilley 1 Wheat. 233; Andrews v.
Beecker, 1 Johns. Cas. 411 and note to 2d ed.; ot v.
Western Railroad Co.,13 Met. (Mass.) 99 ; Monmouth Ins. (o,
v. Hutclinson, 6 C. E. Green (21 N. J. Eq.), 107; Connecticut
Insurance Co. v. Erie Railway Co., 78 N. Y. 899 ; Stede .
Franklin Insurance Co., 17 Penn. St. 290 ; Atlantic Insurance
Co. v. Storrow, 1 Edw. Ch. 621 ; Foster v. Van IReed, 70 N.
Y. 195 Carpenter v. Providence Insurance Co., 16 Pet. 495;
Bank of South Carolina v. Bicknell, 1 Cliff. 85: That a com-
mon carrier cannot contract for the benefit of the shipper's
insurance to protect him against his own negligence, Bank of
Kentucky v. Adams Express Co., 93 U. 8. 174; Caldwell v.
Lrpress Co., 21 Wall. 266 ; Railroad Co. v. Pratt, 22 Wall.
123; Railway Co. v. Stevens, 95 U. S. 655; Hart v. Pennsyl-
vania Railroad Co., 112 U. 8. 331 ; The Iladji, 20 Fed. Rep.
875 ; 8. C., 16 Fed. Rep. 861 ; The Titania, 19 Fed. Rep. 101;
LPeckv. N. 8. RB. Co.,10 H. L. C. 473 ; Cincinnate Railway (0.
v. Spratt, 2 Duval, 4 ; Candee v. Western Union Tel. Co., 3+ Wisc.
4715 Home Insurance Co. v. Baltimore Warchouse Co., 93 U.
S. 527 Hooper v. Robinson, 98 U. 8. 528 ; The Sidney, 23
Fed. Rep. 885 Waters v. Monarch Assurance Co., 5 EL & Bl
870 ; London & Northwestern Railway Co.v. Glyn, 1 El &
Bl 652; North British Insurance Co. v. London & Globe k-
surance Co., 5 Ch. D. 569 ; Darrell v. Tibbitts, 5 Q. B. D. 560;
Joyce v. Kennard, L. R. 7 Q. B. 785 Mutual Insurance (o. .
Sherwood, 14 How. 351, 367-8; Mathews v. Howard Insur-
ance Co., 1 Kern. 15 MeQuirk v. The Penelope, 2 Pet. Adm.
276 ; Phanin Insurance Co.v. Cochran, 51 Penn. St. 143; (it
zens Insurance Co. v. Marsh, 4 Penn, St. 3865 Walker v. Mait-
land, 5 B. & Ald. 171; Crowley v. Cohen, 5 B. & Ad. 478;
Van Natta v. Security Insurance Co., 2 Sandf. Super. Ct. 490;
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Swvage v. Corn Erchange Insurance Co., 36 N. Y. 655: As
to whether the assured had defeated the abandonments by
the stipulation in the bill of lading respecting the benefit of
insurance, The Adriatic, 107 U. S. 5123 The Benefactor,
102 U. S. 214; Sun Mutual v. Ocean Insurance Co., 107
U. S. 485; Barnes v. Williams, 11 Wheat. 415 ; Ilodges v.
Fuston, 106 U. S. 408; Bostwick v. Baltimore & Olhio
Railroad, 45 N. Y. 7125 Baker v. Michigan Southern Rail-
road, 42 Tll. 783 Strokn v. Detroit & Milwavkee Roilway
Co., 21 Wise. 554 Detroit & Milwauvkée Railroad Co. v.
Adams, 15 Mich. 4585 New Jersey Steam Navigation Co. V.
Merchonis' Bank, 6 How. 844; York Co. v. Central Rail-
road, 3 Wall. 111; Railroad Co. v. Manufacturing Co., 16
Wall. 318; Insurance Co. v. Railroad Co., 104 U. S. 146;
Western Transportation Co. v. Newhall, 24 1. 466 ; Illinois
Central Bailroad Co. v. Smyser, 38 1. 354; Erie & Western
Transportation Co. v. Dater, 91 111, 195; Merchants’ Dispatch
v. Theilbar, 86 T 713 Hoadley v. Northern Transportation
(o., 115 Mass. 304; The Delaware, 14 Wall. 579 ; Seudder v.
Union Bank, 91 U. 8. 406; Pope v. Nickerson, 3 Story, 484 ;
Maynard v. Syracuse & Binghamion Railroad, Tt N. Y.
1805 Lolsapple v. Rome & Watertown Railroad, 86 N. Y.
2155 Christmas v. Russell, 14 Wall. 695 Dillon v. Barnard,
21 Wall. 430; Removal Cases, 100 U. 8. 457; Mintwrn v.
Manufacturing Insurance Co., 10 Gray, 501; Stearns v.
Quincy Insurance Co., 124 Mass. 61; Swain v. Seamens, 9
Wall. 254 ; Flanigan v. Turner, 1 Black, 491 ; King v. Fowler,
16 Mass. 397; Charles v. Altin, 15 O. B. 46; Alston v. Her-
ring, 11 Ex. 822; Willard v. Dorr, 3 Mason, 161,

Mr. George B. Iibbard for appellee.

Mr. Justier Gray, after stating the case as above reported,
delivered the opinion of the court.

It being found as matter of fact that the lading of the goods
on board the propeller was not completed until the evening
of the 24th of July, that she departed on her voyage about
midnight, and that the bills of lading were not delivered by
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the carrier to the shippers until after her departure, it is clear
that the bills of lading were not actually delivered until the
25th. DBut it being also found that oral agreements for the
carriage were made on the 24th, with the understanding that
bills of lading would be subsequently issued ; and that the
shippers, having often before shipped goods by this line under
similar bills of lading, knew or had every opportunity of know-
ing their terms and conditions; it is also clear that the bills of
lading were but a putting in form of the oral agreements made
on the 24th, and took effect as if they had been delivered and
accepted on that day.

The certificates of the agent of the insurance company,
without which the policy of insurance did not attach to these
goods, were also made on that day, and described the goods
as on board the propeller. The contract of carriage and the
contract of insurance must therefore be treated as substantially
contemporaneous, and both made before the loss of the goods.
There is nothing to show any misrepresentation or intentional
concealment by the assured in obtaining the insurance, or that
the insurer had or had not knowledge or notice of the usual
form of the bills of lading. :

The policy of insurance contains no express stipulation for
the assignment to the insurer of the assured’s right of action
against third persons. In the bills of lading, it is expressly
stipulated that the carriers, whose railroad or vessels form part
of the line of transportation, shall not be liable for loss or
damage by fire, collision, or dangers of navigation; and that
each carrier shall be liable only for a loss of the goods while in
its custodv, “and the carrier so liable shall have the full bene-
fit of any insurance that may have been effected upon or on
account of said goods

The question is, whether under these circumstances the
insurer, upon payment of a loss, became subrogated to the
right to recover damages from the carrier.

When goods insured are totally lost, actually or constructively,
by perils insured against, the insurer, upon payment of the loss,
doubtless becomes subrogated to all the assured’s rights of action
against third persons who have caused or are responsible for
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the loss. No express stipulation in the policy of insurance, or
abandonment by the assured, is necessary to perfect the title of
the insurer. From the very nature of the contract of insurance
as a contract of indemnity, the insurer, when he has paid to the
assured the amount of the indemnity agreed on between them,
is entitled, by way of salvage, to the benefit of anything that
may be received, either from the remnants of the goods, or from
damages paid by third persons for the same loss. But the
insurer stands in no relation of contract or of privity with such
persons. His title arises out of the contract of insurance, and
is derived from the assured alone, and can only be enforced in
the right of the latter. In a court of common law, it can only
be asserted in his name, and, even in a court of equity or of
admiralty, it can only be asserted in his right. In any form
of remedy, the insurer can take nothing by subrogation but
the rights of the assured. Comegys v. Vasse, 1 Pet. 193, 214 ;
Lretzv. Bull, 12 How. 466, 468 ; The Monticello, 17 How. 152,
1855 Garrison v. Memphis Ins. Co., 19 How. 312, 317; Hall v.
Railroad Cos., 13 Wall. 367,870,871 ; The Potomac,105 U. S.
630,634, 635 ; Mobile & Montgomery Railway v. Jurey,111U.S.
584, 5945 Clark v. Wilson, 103 Mass. 219 ; Simpson v. Thomson,
3 App. Cas. 279, 286, 292, 293. That the right of the assured
to recover damages against a third person is not incident to the
property in the thing insured, but only a personal right of the
assured, is clearly shown by the fact that the insurer acquires
a beneficial interest in that right of action, in proportion to the
sum paid by him, not only in the case of a total loss, but like-
Wise in the case of a partial loss, and when no interest in the
property is abandoned or accrues to him. 7all v. Railroad Cos.,
The Potomac, and Simpson v. Thomson, above cited.

. The right of" action against another person, the equitable
Interest in which passes to the insurer, being only that which
the assured has, it follows that if the assured has no such right
0}° action, none passes to the insurer; and that if the assured’s
right of action is limited or restricted by lawful contract be-
tween him and the person sought to be made responsible for
the loss, a suit by the insurer, in the right of the assured, is

subject to like limitations or restrictions.
VOL. cxvIiI—21




OCTOBER TERM, 1885,
Opinion of the Court.

For instance, if two ships, owned by the same person, come
into collision by the fault of the master and crew of the one
ship and to the injury of the other, an underwriter who has
insured the injured ship, and received an abandonment from
the owner, and paid him the amount of the insurance as and
for a total loss, acquires thereby no right to recover against the
other ship, because the assured, the owner of both ships, could
not sue himself. Simpson v. Thomson, above cited ; Globe Ins.
Co. v. Sherlock, 25 Ohio St. 50, 68.

Upon the same principle, any lawful stipulation between the
owner and the carrier of the goods, limiting the risks for which
the carrier shall be answerable, or the time of making the claim,
or the value to be recovered, applies to any suit brought in the
right of the owner, for the benefit of his insurer, against the
carrier; as, for instance, if the contract of carriage expressly
exempts the carrier from liability for losses by fire; York (o.v.
Cenitral Railroad, 3 Wall. 107; or requires claims against the
carrier to be made within three months; Ezpress Co. v. Cdd-
well, 21 Wall. 264; or fixes the value for whish the carrier
shall be responsible ; Hart v. Pennsylvania Railroad, 112TU. 8.
331. So the stipulation, not now in controversy, in the bills of
lading in the present case, making the value of the goods at the
place and time of shipment the measure of the carrier’s liability,
would control, although in the absence of such a stipulation the
carrier would be liable for the value at the place of destination,
as held in Mobile & Montgomery Railway v. Jurey, 111 U. 5.
584,

The stipulation in these bills of lading, that the carriers
“shall not be liable for loss or damage by fire, collision, or the
dangers of navigation,” clearly does not protect them from
liability for any loss occasioned by their own negligence. By
the settled doctrine of this court, even an express stipulation m
the contract of carriage, that a common carrier shall be exempt
from liability for losses caused by the negligence of himself
and his servants, is unreasonable and contrary to public policy,
and therefore void. Railroad Co. v. Lockwood, 17 Wall. 357;
Railroad Co. v. Pratt, 22 Wall. 123; Bank of Kentucky Y-
Adams Erpress Co., 93 U. 8. 174; Railway Co. v. Stevens, 95
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U. S. 655. And it may be that, as held by Judge Wallace in a
case in the Circuit Court, a stipulation that “no damage that
can be insured against will be paid for” would not protect the
carrier from liability for his own negligence, because that would
be to compel the owners of the goods to insure against the neg-
ligence of the carrier. Zhe Hadyji, 22 Blatchford, 235.

But the stipulation upon the subject of insurance, in the bills
of lading before us, is governed by other considerations. It
does not compel the owner of the goods to stand his own in-
surer, or to obtain insurance on the goods; nor does it exempt
the carrier, in case of loss by negligence of himself or his ser-
vants, from liability to the owner, to the same extent as if the
goods were uninsured. It simply provides that the carrier,
when liable for the loss, shall have the benefit of any insurance
effected upon the goods.

It is conclusively settled, in this country and in England, that
a policy of insurance, taken out by the owner of a ship or goods,
covers a loss by perils of the sea or other perils insured against,
although occasioned by the negligence of the master or crew
or other persons employed by himself. Waters v. Merchants
Louisville Ins. Co., 11 Pet. 213 ; Copeland v. New England Ins.
Co., 2 Met. 432 ; General Ins. Co. v. Sherwood, 14 How. 351,
366; Davidson v. Burnand, L. R. 4 C . 117, 121.

Any one who has made himself responsible for the safety of
goods has a sufficient interest in them to enable him to obtain
msurance upon them.

Contracts of reinsurance, by which one insurer causes the
sum which he has insured to be reassured to him by a distinct
contract with another insurer, with the object of indemnifying
himself against his own responsibility, (though prohibited for a
time in England by statute,) are valid by the common law, and
have alwa}s been lawful in this country; and in a suit upon
such a contract, the subject at risk and the loss thereof must be
proved in the same manner as if the original assured were the
plamtlﬁ" 3 Kent Com. 278, 279; Sun Ins Co. v. Ocean Ins.

+ 107U, 8. 485; J[ackenéze v TV/ntwm th, L. R. 10 Ex. 142,
and 1+ Fx.iDw36s

So a common carrier, a warehouseman, or a wharfinger,
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whether liable by law or custom to the same extent as an in-
surer, or only for his own negligence, may, in order to protect
himself against his own responsibility, as well as to secure his
lien, cause the goods in his custody to be insured to their full
value, and the policy need not specify the nature of his interest.
Crowley v. Cohen, 3 B. & Ad. 478 De Forest v. Fulton Ins.
Co.,1 Hall 84,1103 Waters v. Monarch Assurance Co.,5 El. &
Bl 8705 London & Northwestern Railway v. Glyn,1 El & EL
652; Savage v. Corn Exchange Ins. Co., 36 N.Y.655; Joyce v.
Kennard, L. R. 7 Q. B. 718; Commonwealth v. Shoe & Leather
Ins. Co., 112 Mass. 131 5 Home Ins. Co.v. Baltimore Warchouse
Co., 93 U. S. 5275 North British Ins. Co. v. London, Liverpool
& Globe Ins. Co., 5 Ch. D. 569.

No rule of law or of public policy is violated by allowing a
common carrier, like any other person having either the general
property or a peculiar interest in goods, to have them insured
against the usual perils, and to recover for any loss from such
perils, though occasioned by the negligence of his own servants.
By obtaining insurance, he does not diminish his own responsi-
bility to the owners of the goods, but rather increases his means
of meeting that responsibility. If it were true that a ship
owner, obtaining insurance by general description upon his ship
and the goods carried by her, could, in case of the loss of both
ship and goods, by perils insured against, and through the neg-
ligence of the master and crew, recover of the insurers for the
loss of the ship only, and not for the loss of the goods, some
trace of the distinction would be found in the books. DBut the
learning and research of counsel have failed to furnish any such
precedent.

On the contrary, in one of the earliest cases in which the _rule
that a policy of insurance covers losses by perils insured against,
though occasioned by the negligence of the servants of the as-
sured, was judicially affirmed; the assured, being the owner ol
a ship, had chartered her for a West India voyage, and by the
usages of trade bore the risk of bringing the cargo from t.he
shore to the ship ; the policy was upon the boats of the shma
and upon goods in them ; and the amount recovered of th.e s
surer was for goods being carried from the shore to the ship it
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her boats, and lost by the wrecking of the boats in consequence
of the misconduct and negligence of some of the ship’s crew.
Such was the state of facts to which Lord Chief Justice Abbott
applied the language, cited and approved by Mr. Justice Story
in Waters v. Merchants' Louisville Ins. Co., 11 Pet. 222, and by
Chief Justice Shaw in Copeland v. New England Ins. Co., 2 Met.
442: “In this case, the immediate cause of the loss was the
violence of the winds and waves. No decision can be cited,
where, in such a case, the underwriters have been held to be
excused in consequence of the loss having been remotely occa-
sioned by the negligence of the crew. I am afraid of laying
down any such rule; it will introduce an infinite number of
questions as to the quantum of care which, if used, might have
prevented the loss. Suppose, for instance, the master were to
send a man to the mast-head to look out, and he falls asleep, in
consequence of which the vessel runs upon a rock, or is taken
by the enemy, in that case it might be argued, as here, that the
loss was imputable to the negligence of one of the crew, and
that the underwriters were not liable. These, and a variety of
other such questions, would be introduced, in case our opinion
were in favor of the underwriters.” Walker v. Maitland, 5 B.
& Ald. 171, 174, 175.

So in the recent case of North British Ins. Co.v. London,
Liverpool & Globe Ins. Co., it was assumed, as unquestionable,
that insurance obtained by a wharfinger would cover a loss
by his own negligence. 5 Ch. D. 569, 584.

As the carrier might lawfully himself obtain insurance
against the loss of the goods by the usual perils, though oc-
casioned by his own negligence, he may lawfully stipulate
with the owner to be allowed the benefit of insurance volun-
tarily obtained Dby the latter. This stipulation does not, in
terms or in effect, prevent the owner from being reimbursed
the full value of the goods; but being valid as between the
owner and the carrier, it does prevent either the owner him-
self, or the insurer, who can only sue in his right, from main-
t.aining an action against the carrier upon any terms incon-
sistent with this stipulation.

Nor does this conclusion impair any lawful rights of the
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insurer. Iis right of subrogation, arising out of the contract
of insurance and payment of the loss, is only to such rights as
the assured has, by law or contract, against third persons. The
policy containing no express stipulation upon the subject, and
there being no evidence of any fraudulent concealment or mis-
representation by the owner in obtaining the insurance, the
existence of the stipulation between the owner and the carrier
would have afforded no defence to an action on the policy, ac-
cording to two careful judgments rendered in June last and
independently of each other, the one by the English Court of
Appeal, and the other by the Supreme Judicial Court of Mas-
sachusetts. ZTate v. yslop, 15 Q. B. D. 368; Jackson (o.v.
Boylston Ins. Co., 139 Mass. 508.

In Zate v. Ilyslop, owners of goods, insured against risksin
crafts or lighters, had previously agreed with a lighterman
that he should not be liable for any loss in crafts except loss
caused by his own negligence, and did not disclose this agree-
ment to the underwriters at the time of procuring the in-
surance. The sole ground on which it was held that the
owners could not recover on the policy was that this agree-
ment was material to the risk, because the underwriters, as the
assured knew, had previously established two rates of premium,
depending on the question whether they would have recourse
over against the lighterman. ILord Justice Brett observed
that, but for the two rates of premium established by the un-
derwriters and known to the assured, the omission of the
assured to disclose their agreement with the lighterman could
only have affected the amount of salvage which the under-
writers might have, and would have been immaterial to the
risk, and consequently to the insurance. 15 Q. B. D. 375, 376.

In Jackson Co. v. Boylston Ins. Co., it was adjudged that,
in the absence of any fraud or intentional concealment, the
undisclosed existence of a stipulation between the assured and
the carrier, like that now before us, afforded no defence to
an action on the policy.

It may be added that our conclusion accords with the d'(’r-
cision of Judge Shipman in Rintoul v. New York Central Rai-
road, 21 Blatchford, 439, as well as with those of Judge Dyer
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in the District Court, and Judge Drummond in the Circuit
Court, in the present case. 10 DBissell, 18, 38. See also
Corstairs v. Mechanics' & Traders Ins. Co., 18 Fed. Rep.
413 The Sidney, 23 Fed. Rep. 88; Mercantile Ins. Co. v.
Calebs, 20 N. Y. 173.

Decree affirmed.

Mg. JusticE BraprLey dissented.

GLASGOW, Executor, ». LIPSE.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE WESTERN DISTRICT OF VIRGINIA.

Argued March 3, 4, 1886.—Decided March 15, 1886.

Payment in good faith at its maturity in Virginia in Confederate currency of
a debt contracted there in 1860 to be paid there in 1862, and the receipt
and acceptance of the same by the creditor, discharged the debt.

In 1860 two brothers, executors of the will of their father, who had resided
in Virginia, and had died there, contracted in that State to convey, under a
power in the will, real estate of the testator on the payment, among other
things, of a bond then executed by the purchaser for the payment of a
sum of money in 1862. One of the executors resided in Indiana, and con-
tinued to reside there during and after the close of the war. The other
received in Virginia in 1862 (by request of legatees under the will who ac-
cepted the same in payment of their distributive shares) payment of the
bond in Confederate money, and accounted for the same to the court
in 1864. In a suit commenced by the surviving executor against the ex-
ecutor of the obligor on the bond to recover payment of the bond: Held,
That the payment to the resident executor in Confederate currency was a
valid payment.

This was a bill in equity to set aside a deed made by Samuel
Lipse, executor of Moses Lipse, and to obtain payment of a bond
executed by Glasgow’s testatorin his lifetime. The case is stated
in the opinion of the court. For the understanding of the points
in the argument it is sufficient to say: That Moses Lipse died
in Virginia, before the war, leaving several children, among
whom were David H. Lipse, residing in Indiana, and Samuel
Lipse, residing in Virginia: Also leaving real estate and a will
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empowering his executors to sell real estate, and naming David
H. and Samuel as his executors, both of whom qualified : That
in 1860 the executors agreed with one Spears, in Virginja, to
convey a tract of testator’s real estate on receiving among
other things payment of a bond then executed by him to them
for the payment of a sum of money in 1862 : That David con-
tinued to reside in Indiana during the war, and Samuel to
reside in Virginia: That Spears’ bond was paid to Samuel in
Virginia in 1862, after its maturity, and Samuel presented his
accounts in the proper court in 1864, showing receipt of such
payment and division of the estate, which accounts were
allowed and settled : That Samuel afterwards died, and David
H. as surviving executor brought this suit against Spears’ exec-
utor, to recover the sum alleged to be due on the bond, on the
ground that the payment in Confederate currency was void.

Judgment below for the plaintiff, from which appeal was
taken.

Mr. Thomas J. Kirkpatrick and Mr. William J. Robertson
for appellant.

Mr. John S. Wise and Mr. George W. Hansbrough for ap-
pellee.

I. The ex parte settlement of the executors’ accounts is no bar,
even as to Lipse, the assistant executor, as against a debtor of
the estate, who was no party to it; Butterfield v. Smith, 101
U. 8. 570; Utterback v. Cooper, 28 Gratt. 233, 270 ; certainly
not as to the other executor, who was no party to it, who was
beyond the jurisdiction, and a public enemy. No notice could
be served upon him, and notice was necessary. Underwood V.
Mec Veigh, 23 Gratt. 409 ; Connolly v. Connolly, 32 Gratt. 657 ;
Sengleton v. Singleton, 8 B. Mon. 340; Gray v. Stuart, 33 Gratt.
351. Virginia Code 1860, ch. 132, §§ 9, 14 et seq.

II. The land was sold for specie or its equivalent in currency
of the United States. Hibb v. Peyton, 22 Gratt. 561. The
terms of the sale in 1862 show tbat the payment of the debt
due in 1861 was to be in gold, or notes redeemable in gold. See
Fretz v. Stover, 22 Wall. 198; McBurney v. Carson, 99 U. S.
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567. It was law in Virginia that a debt contracted before the
war and payable in specie could not be discharged by payment
in Confederate notes without the consent of the party to whom
it was due; Alley v. Rogers, 19 Gratt. 366; Fretz v. Stover,
above cited ; Purdie v. Jones, 82 Gratt. 827 ; Fwart v. Saun-
ders, 25 Gratt. 2035 Tosh v. Robertson, 27 Gratt. 270 5 Pilson v.
Bushong, 29 Gratt. 229 ; still more so when the dealing is with
a fiduciary ; Patieson v. Bondurant, 30 Gratt. 94; Pinckard
v. Woods, 8 Gratt. 140 ; Fisher v. Bassett, 9 Leigh, 119; Cocke
v. Minor, 25 Gratt. 246 ; Jones v. Clarke, 25 Gratt. 142. See
also Ward v. Smith, T Wall. 447 ; Fretz v. Stover, and MeBur-
ney v. Carson, above cited.

ITI. The testator created in his two executors a joint power
and trust to sell his lands, and divide the proceeds, and both
qualified. This power related to the division of the proceeds as
well as the sale of the land, and could not be executed by one so
as to discharge the other and his bondsmen from liability for
unlawful execution. In Virginia delegated authority must be
strictly adhered to. Joknston v. Thompson, 5 Call, 248 ; Deneale
v. Morgan, 5 Call, 4073 McCrae v. Farrow, 4 Hen. & Munf.
444, The Virginia act of 1862, attempting to validate such
transactions is unconstitutional. It comes within the rulings in
Edwards v. Kearzey, 96 U. S. 595. See also Horn v. Lock-
hart, 17 Wall, 570 ; Williams v. Bruffy, 96 U. 8. 176.

Mr. Justice FieLp delivered the opinion of the court.

This case comes before us from the Circuit Court of the
United States for the Western District of Virginia. The facts
out of which it arises are briefly as follows: In December,
1859, Moses Lipse, of Botetourt County, Virginia, died pos-
sessed of considerable property, real and personal, in that
county, and leaving twelve children surviving him. His will,
made a few days before his death, after providing for the pay-
ment of his debts, directed that all his property should be sold
by his executors, and the proceeds be equally divided between
his children and their representatives, certain sums advanced
to them to be deducted from their respective portions. IIe
appointed his sons, Samuel and David, executors. The will
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was proved and admitted to record by the county court of the

} county at its May term of 1860, and in June following the
executors qualified and gave a bond with sureties in the sum
of $30,000.

In August of that year the executors sold the personal prop-
erty,and on the 10th of September following the real property.
The sale of the latter was made to Charles C. Spears, a citizen
of Virginia, and the contract of sale was signed by the parties.
The property was supposed at the time to consist of three hun-
dred and seventy-one acres, but the quantity was to be defi
nitely ascertained by an actual survey. The consideration
agreed upon was thirty-eight dollars an acre, of which one
third was to be paid on the 3d of October, and the balance in
two equal annual instalments on the 3d of October, 1861, and
on the 3d of October, 1862. For these deferred payments
Spears was to give his bonds, and the executors agreed to
place him in possession of the property by the following
Christmas, and to make him a good title for the same when
all the purchase money should be paid. The survey made
disclosed a larger number of acres than was estimated, carry-
ing the purchase price to $14,858. Of this sum Spears paid
one third on October 3, 1860, and gave his two bonds for the
balance as agreed.

Early in 1861 Spears joined the Confederate army, leaving
his affairs in the hands of William A. Glasgow, of Botetourt
County, as his agent, and during the year Glasgow, as such
agent, paid the first bond, though not on the day of its matur-
ity, but $3,000 at one time and the balance at another. Sam-
vel Lipse, the resident executor of Moses Lipse, called upon
Glasgow each time to collect the money, and in his accounts
charged himself with the amount as of the day the bond was
due. .

The cash payment was made in lawful money, and there 13
no evidence that the first bond was otherwise paid. Itis In
proof that the notes of the Confederate States did not become
generally current in Virginia until after this period. Of the
money received on this bond and of other moneys in the hands

of the resident executor, the distributive shares belonging to
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nine of the twelve legatees, the number then residing within
the Confederate States, were paid to them and received with-
out objection. Three of the legatees, including the co-execu-
tor, resided in Indiana, and the shares belonging to them re-
mained charged to the resident executor in his account, which
was subsequently examined by the commissioner of accounts,
reported to the court and approved.

Before the second bond became due, Spears was killed in
battle. Iis will appointing Glasgow his executor was, at the
November term of the county court in 1862, proved and ad-
mitted to record, and Glasgow qualified as executor.

When the second bond became due, or about that time, Glas-
gow called upon the resident executor and offered to pay it in
Confederate notes ; but the executor expressed some unwilling-
ness to receive the payment then, and a desire before doing so
to see some other persons, referring to the legatees. One wit-
ness testified that Glasgow at that time counted out the Con-
federate money, and that the executor replied that he would
not take it, that it was of no account ; but said that he would
take Glasgow’s check on the Fincastle Bank for the amount,
observing, in the hearing of the witness, that he thought he
could get Fincastle money for the check, that is, notes of the
bank at that place. It is of little moment, however, whether
the refusal of the Confederate notes was or was not accom-
panied by expressions as to their value. Twenty days after-
ward the resident executor called upon Glasgow at his office,
and said that he was ready to receive payment of the balance
due for the land, that he had seen most of the heirs, and that
they wanted their money. Glasgow thereupon gave him a
check for the balance on the Farmers’ Bank at Fincastle, which
was near by, and he accepted it without objection. IIe claimed
nothing more than the principal, saying, that as Glasgow was
ready to pay it when due, he ought not to pay interest. This
?heck was deposited by the executor in the bank, and against
lts‘ amount he subsequently drew his own checks. These were
paid in Confederate notes. It does not appear, however, that
any inducements were held out by Glasgow to the executor to
take those notes in payment, ov that any ignorance existed on




OCTOBER TERM, 1885
Opinion of the Court.

his part as to their true character, or that Glasgow made any
representation as to the kind of currency in which the check
should be paid, or that any complaint was made to him that the
bank had paid it in those notes. As between Glasgow and the
resident executor the transaction was considered closed. The
last bond of Spears was paid, and, as the conditions of sale were
complied with, the resident executor, in April, 1863, nearly
six months afterwards, executed a deed of the land to Glasgow
as executor of Spears’ estate, reciting therein the entire payment
of the purchase money to the executors of Lipse, deceased,

* “part by the said Spears in his lifetime, and the balance by

the said Glasgow, his executor, since his death.” The power
to sell the land being vested in the two executors, their joint
execution of the deed would have been necessary to transfer the
title, had not the act of the legislature of Virginia of the 5th
of March, 1863, provided that whenever any fiduciary residing
in that State had been anthorized to exercise any power, or to
do any act jointly with one or more fiduciaries residing within
the limits of the United States, (meaning thereby in those
States without the limits of the Confederacy,) it should be law-
ful for the fiduciary resident in the State to exercise such power
and do such act without the concurrence of the non-resident
fiduciary, and that the act should have the same force and effect
as if it was the joint action of all the fiduciaries. Mcllve v.
Farrow, 4 Hen. & Munf. 444.

The resident executor at once proceeded to distribute the
money received on this last bond. Eight of the legatees took
their respective shares without objection ; as did five of the six
children of a deceased legatee. Soon afterwards the resident
executor rendered his account, showing the disposition of the
estate, the moneys received, the expenditures incurred, the debts
discharged, and the payment of their respective shares to eight
of the legatees and to five children of another legatee. The
account examined by a commissioner appointed by the court
was approved, and his report confirmed. Thus the estate was
closed except as to the payment of the shares to the three lega-
tees residing in Indiana, and the payment of the sixth part of
the share of another legatee to one of his children. It is not
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necessary to inquire as to the disposition made of these unpaid
legacies, for the suit is not to compel their payment. It is said
that the interests of two of them and of one of the children of
the deceased legatee were confiscated under proceedings of the
Confederate government. If such were the case it would not
affect the validity of the payment of the last bond of Spears,
nor of the settlement by the court of the resident executor’s
account previously rendered.

This settlement remained unquestioned from the confirma-
tion of the commissioner’s report, on November 14, 1864, until
January 25, 1879, more than fourteen years, before this suit
was instituted.  Its object is to charge Glasgow, as executor of
Spears, with the second and third instalments of the purchase-
money of the land, and compel him, as executor, to pay the
same, with interest, to David II. Lipse, the surviving executor
of Moses Lipse, the resident executor having departed this life,
and to cancel and set aside the deed conveying the land, exe-
cuted by the latter to Glasgow, as above stated; and, if the
instalments should not be paid by Glasgow, to have the land
sold and the proceeds applied to their payment ; the complaint
alleging that those instalments never were paid, that Confed-
erate notes were given in pretended payment, and were received
under compulsion, with sundry charges of deceit and fraud on
the part of Glasgow to carry out a scheme to obtain possession
of the property without discharging the just claim of the estate
thereon. None of these charges of deceit, fraud and compul-
sion are sustained by any evidence. On the contrary, the con-
duct of the resident executor and Glasgow is shown to have
been that of honorable and just men; no deceit was practised,
norany undue advantage taken by either of them.

It is undoubtedly true that an executor is chargeable with
the utmost good faith in dealing with the estate intrusted to
him.  Tle cannot wantonly neglect the property or squander it
by useless expenditures, or suffer it to go to waste without in-
curring personal liability for the consequent depreciation. Nor
can he call in good investments when the money is not needed,
nor accept the payment of debts for less than their face when
the full amount can be recovered without unnecessary delay
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and expense, nor in depreciated currency when better currency
can be had, unless it can be advantageously used in meeting
expenses, discharging debts, paying legacies, and the like. Inall
such cases he would be chargeable with a devastavit.* Ile may,
however, take payment of a debt, when not secured, in the best
money he can get, when its safety requires its collection. Under
these limitations he must do what, under the circumstances and
situation, prudent men, managing their own estates, would do;
and, when doubting, seek the authority and direction of the
proper court. With respect to transactions during the late war,
he could not under any circumstances invest in Confederate se-
curities property or lawful money already in his hands. Zlorn
v. Lockport, 17 Wall. 570,573 ; Lamar v. Micou, 112 U. 8. 452,
476.

If he fail in the discharge of his trust he is liable to parties
injured thereby, as all trustees are liable in such cases. And
parties combining and confederating with him to despoil the
estate in any way may be held as participants in the devasta-
vit and breach of trust. We may even concede the doctrine
declared by the Court of Appeals of Virginia, that a debtor
who pays to an executor in depreciated currency a debt paya-
ble in gold or its equivalent, knowing at the time that the cur-
rency is not needed for the payment of debts or legacies, or
other uses of the estate, and that the safety of the debt does
not require its collection, may be also charged as a participant
in the devastavit. Patteson v. Bondurant, 30 Gratt. 94 The
present case does not come under the doctrine. It falls within
the class where, for debts payable in lawful money, the depre-
ciated currency of the country where they were contracted
and the executor resides can be used at its face value in pay-
ment of legacies, and, therefore, may be accepted by him
without a breach of trust. The notes received had in Oc-
tober, 1862, to a great extent, superseded the use of coin,
and become the principal currency of the Confederate States.
All business transactions there were had with reference to
them. They were a standard of value, according to which
contracts were made and discharged. Having, therefore, an
exchangeable value, they were sought for by residents within
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the Confederacy. The resident executor there, however, hesi-
tated to accept them in payment of the last bond of Spears,
which, being made in October, 1860, must be considered as
payable in lawful money, and he consulted the wishes of lega-
tees in Virginia, among whom the greater part of the money
was to be distributed. They desired him to take the notes,
and received them in discharge of their distributive shares.
So far as those legatees are concerned, their approval of his
action was shown by their expressed wishes, and their accept-
ance of the notes. They, at least, are estopped from question-
ing the propriety of his conduct.

Glasgow’s check called for dollars, and when it was received
on deposit and placed to the credit of the resident executor, it
was a matter between him and the bank whether he would
receive Confederate notes for the amount. IIad he been un-
willing to receive them, and the bank had refused to give any
other money, he should have notified the drawer, and, by re-
turning the check, asked to be restored to his original position ;
but so far from taking that course he received them, and there-
with paid the legatees in Virginia. Glasgow was informed
when he gave the check that they wanted their money and
were willing to take what he had offered. So, if we treat the
check as intended to draw such notes, there is no ground on
which the validity of the payment can be aasauled so far as
the estate of Spears is concerned.

It is not necessary for us to determine whether or not the
act of Virginia, allowing a resident fiduciary, authorized to
execute a power or do an act jointly with one or more fidu-
claries residing out of the Confederacy, to exercise such power
or do such act without the concurrence of the non-resident
fiduciary, was a valid exercise of legislative power, so as to
justify the resident executor in executln(r the deed. It is a suf-
ficient defence to the present suit that the entire purchase
money for the land was paid, for it is upon the alleged non-
Payment of the last two instalments that the suit rests. Ie
had full authority to collect them, and it was not necessary

that his co-executor should join in the receipts. Zdmonds v.
Crenshaw, 14 Pet. 166. If the deed did not pass the title, a
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court of equity would, after such payment, compel those hold-
ing the legal title to execute a sufficient deed.

As to the rights of the legatees, including the co-executor,
residing in Indiana, only a word need be said. If they have
just ground to complain of the resident executor, and their
rights can at this date be judicially enforced, they must pro-
ceed by suit against his representatives, or, excepting the co-
executor, against his sureties. Morrow v. Peyton, 8 Leigh,
545 Lidderdale v. Robinson, 2 Brock, 160. 'When such suit is
brought it will be time enough to consider how far the settle-
ment of his accounts can be impeached, and how far any
remedy is affected by alleged laches. At present these ques-
tions require no answer.

The decree of the court below must be

Leversed and the cause remanded, with directions to dismiss

the suat.

NEW PROVIDENCE ». HALSEY.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF NEW JERSEY.

Argued March 8, 1886.—Decided March 22, 1886.

In an action at law in a Circuit Court of the United States against a township
to recover on bonds issued by the township, the plaintiff is not entitled to
recover on bonds transferred to him by citizens of the State in which the
town is situated for the mere purpose of being sued in a court of the United
States. Bernard Township v. Stebbins, 109 U, S. 341, affirmed and applied.

A municipal bond in the ordinary form is a promissory note negotiable by the
law merchant within the meaning of that term in the act of March 3, 1875.
Ackley School District v. Hall, 113 U. S. 135, affirmed and applied.

The issue of township bonds by commissioners under the act of the legislature
of New Jersey of April 9, 1868, *“ to authorize certain towns in the counties
of Somerset, Morris, Essex and Union to issue bonds and take stock in the
Passaic Valley and Peapack Railroad Company,” was conclusive as to ﬂ_le
amount, that could be put out under the statute and estopped the township
from setting up against a bona fide holder that the issue was in excess of the
amount authorized.




NEW PROVIDENCE ». HALSEY.

Opinion of the Court.

In order to avail to stop costs, an offer to submit to entry of judgment should
be made in open court, and the court be asked to act thereon, after due no-
tice to the other party.

The case is stated in the opinion of the court.

Mr. Thomas N. MecCarter for plaintift in error.

Mr. Henry C. Pitney for defendant in error.

Me. Crier Justice WArTe delivered the opinion of the court.

This suit was brought by Abraham Halsey, a citizen of Cali-
fornia, to recover the amount due on twenty-six bonds, amount-
ing in the aggregate, without interest, to $8200, given by the
Inhabitants of the Township of New Providence, New Jersey,
for stock in the Passaic Valley and Peapack Railroad Company.
It is conceded that Halsey holds in his own right but nine of
the bonds, on which there is due, without interest, §900. The
rest belong to citizens of New Jersey, who assigned them to
him for collection only. Of the nine which he holds in his own
right, seven belonged at one time to his father, a citizen of New
Jersey, who was a purchaser before maturity for value without
notice. Three of these seven came to him on the distribution
of his father’s estate, and the other four he bought from his
brothers and sisters, citizens of New Jersey, who got them in
the same way. The remaining two he bought from a brother,
Wwho had bought from another brother, who was a bona fide
holder for value, and both these brothers were citizens of New
Jersey. The evidence does not show how much he paid for
what he bought, but it does appear that he paid something.

The bonds were issued under the same statute which was be-
fore this court for consideration in Bernards Township v. Steb-
bins, 109 U. 8. 341, and is found fully stated on pages 342, 343,
and 344 of that case. ;

On the trial several questions arose, but the following are all
that have been brought to the atténtion of this court by the
argument for the plaintiffs in error :

1. Whether a recovery can be had in this action for the bonds
VOL, CXVII—22
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actually owned by citizens of New Jersey and held by Hal
sey only to collect for their account.

2. Whether Halsey can recover on the nine bonds he holds
in his own right, inasmuch as he got them by assignment from
citizens of New Jersey, who could not sue in the courts of the
United States, and he is compelled to rely on the title of his
assignors to avoid the matters pleaded in bar to the action.

3. Whether the issue of the bonds under the statute by the
commissioners appointed for that purpose estops the Township
from setting up as a defence against a bona fide holder that the
original issue was in excess of the amount authorized.

The Circuit Court ruled against the Township on all these
questions, and gave judgment upon a verdict of the jury for
the full amount claimed, being $15,981.88. To reverse that
judgment this writ of error was brought.

It is conceded that the ruling on the first of the questions
was wrong, and that the judgment is erroneous to the extent
of the bonds not held by Ialsey in his own right. That was
decided in Bernards Township v. Stebbins, above referred to.

The second question is disposed of by the case of Ackley
School District v. Ilall, 118 U. S. 135, where it was decided
that a municipal bond in the ordinary form was “a promissory
note negotiable by the law merchant,” within the meaning of
that term in the act of March 38,1875, 18 Stat. 470, ch. 137,§ 1,
which allows a suit on instruments of that class to be brought
in the courts of the United States by an assignee, notiithstand-
ing a suit could not have been prosecuted in such court if no
assignment had been made. These bonds are of that character.
Such being the case, it is a matter of no importance that Halsey
malkes title to the bonds he owns through assignments by citi-
zens of New Jersey.

The Court of Errors of New Jersey has recently decided in
Cotton v. New Providence,18 Vroom (47 N. J. L.) 401, follow-
ing the rule laid down in Mutual Benefit Life Ins. Co. v. Elizt-
beth, 13 Vroom (42 N. J. L)) 235, that purchasers of bonds of
the issue of those now in suit had the right to rely on the decl
sion of the commissioners as conclusive in respect to the amount
that could be put out under the statute. The language of the
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court is, “ When they [the commissioners] issued bonds they
averred that the issue was within the limit. Construing the act
by the rule laid down in the case cited, [/ns. Co. v. Elizabeth,]
the legislative intent that their decision on this subject should be
tinal, appears. The holder of the bonds had the right to rely
thereon. For this reason I feel constrained to hold that bonds
issued beyond the limit would be enforceable.” To this we
agree, and it is conclusive as to the correctness of the ruling of
the court below upon the third question presented.

It follows that the judgment of the court below must be re-
versed. A question was, however, raised at the argument as
to costs. Annexed to the brief of counsel for the defendant in
error is a copy of what purports to be an offer by the Township
to Ilalsey, after the decision of this court in Bernards Town-
ship v. Stebbins, and before the record in this case was printed,
to allow the judgment to be reversed at once, so far as the
bonds not owned by him were concerned, “with permission to
the defendant in error to discontinue as to those bonds, and to
strike from the record the counts founded thereon,” and that
as to the other bonds it be affirmed, “ and that the court may
make such order as to the costs incurred in this court as it shall
deem just;” “or that the court be requested at once to pro-
nounce judgment on the basis of the plaintiff being entitled to
recover only upon the bonds” owned by him, “and that as to
all the other bonds mentioned in the record the plaintiff was
not entitled to recover,” under the decision in Bernards Town-
ship v. Stebbins. We are asked now, on account of this offer,
to adjudge that the plaintiff in error pay the costs which have
been incurred in printing the record, including the clerk’s fee
for supervising. The offer, although printed in the brief, was
not proved at the hearing, but if it had been we could not have
given it the effect now asked. Offers of this kind made out of
court cannot be considered by us. The offer should have
been made in open court and the court asked to act thereon
after the township had been notified in due form to show cause
against it. The case of Bernards Township v. Stebbins was
decided at the October Term, 1883, and the offer is said to
have been made January 24, 1884, There was abundance of




OCTOBER TERM, 1885.

Opinion of the Court.

time after the decision in that case had become known for
| counsel to have applied for an order in the premises before the
. end of that term, and before the record was printed. This was
not done.
The judgment is
! Reversed, and the cause remanded for further proceedings
' not inconsistent with this opinion.

RAND ». WALKER.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE
NORTHERN DISTRICT OF ILLINOIS.

Submitted March 2, 1886.—Decided March 22, 1886.

A bill for the assignment of dower brought in a State court alleged that A,
one of the defendants, in purchasing the property, acted as agent and trus-
tee of B, and took and held title to the joint use and benefit of himself and
B. The complainant and B were citizens of tlie same State ; A was a citi-
zen of a different State. The answers took no notice of these allegations.
Held, That the petition of A to remove the cause to the Circuit Court of
the United States should be denied, as B was a necessary party to the suit.

The right to take steps for the removal of a cause to a Circuit Court of the
United States on the ground of a separable controversy is confined to the
parties actually interested in such controversy.

After removal of a bill in equity from a State court to a Circuit Court of the
United States on motion of one of the respondents, the complainant filed a
cross-bill alleging that o judgment, obtained in the Cireuit Court in a suit
in which she was not a party, after the removal, had been obtained collu-
sively and did not conclude her : Held, That this presented no reason why
the cause, having been improperly removed, should not be remanded.

The case is stated in the opinion of the court.
Mr. W. C. Goudy for appellant.
| Mr. E. S. Isham for appellee.

! Mz. Crier Justice Warre delivered the opinion of the courf.
This is an appeal under § 5 of the act of March 3, 1875
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18 Stat. 470, ch. 137, from an order of the Circuit Court re-
manding a suit which had been removed from a State court.
The suit was brought in the Superior Court of Cook County on
the 4th of April, 1881, by Martha A. Walker, widow of Martin
0. Walker, deceased, a citizen of Illinois, against George C.
Rand, Jr., Charles E. Brown, Thomas Brown, and Henry G.
Tucker, citizens of New York, and John W. Doane, Samuel
Otis Walker, Edward Stone Walker, Augustus L. Chetlain,
and Charles Fargo, citizens of Illinois, for an assignment of
dower in certain lots in Chicago. The bill charges that Mar-
tin 0. Walker died on the 28th of May, 1874, seized of the lots
described, and leaving Martha A. Walker, his widow, and the
defendants Walker, his sole heirs-at-law ; that on the first of
August, 1874, Mrs. Walker, the widow, demanded of the heirs
an assignment of her dower, which was refused; that in the
beginning of the year 1875, the heirs conveyed the property to
the defendant Fargo, who went into possession and also refused
to assign dower, although requested ; that the defendant Chet-
lain was administrator of the estate of the decedent, and that
he, in 1878, as such administrator, sold and conveyed the prop-
erty to the defendant Rand. The bill then proceeds as fol-
lows :

“And your oratrix charges on information and belief, and
avers the fact to be, that said Rand, in making said purchase,
acted In part as the agent and trustee of one John W. Doane,
and took and held the title to said premises to and for the joint
use and benefit of himself and of the said Doane; and your
oratrix shows that ever since said last-mentioned conveyance
said Rand and Doane have entered into and enjoyed the pos-
session of said premises, but that said Doane and Rand, though
_Often requested, have, ever since taking possession of said prem-
ses, wholly neglected and refused to set off and apportion to .
your oratrix her dower therein, by reason whereof the said
Doane and Rand became, and still are, liable to your oratrix
ff)r damages for the detention of her dower in said premises
Since said second day of November, a.p. 1878.

“And your oratrix further shows that on or about the said
second day of November, a.p. 1878, said Fargo conveyed said
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premises to Carrie Walker, wife of said Samuel O. Walker, and
on said last-mentioned day, and as part of the same transac-
tion, said Carrie Walker and Samuel O. Walker conveyed said
premises to said Rand, as your oratrix charges in part, in trust
for said Doane, and that said Doane and Rand now hold said
premises free from all encumbrance, except the estate of dower
of your oratrix therein.

“And your oratrix insists that the said Samuel O. Walker
and Edward S. Walker are liable unto your oratrix in damages
for the detention of her dower in said premises from the time
she demanded of them that her dower be set off in said prem-
ises until they conveyed said premises to said Fargo, to wit, the
first day of January, a.p. 1875; and that said Fargo is liable
to your oratrix in damages for the detention of her said dower
from said last-mentioned day till the second day of November,
A.p. 1878, and that said Doane and Rand are liable to your
oratrix for damages for the like detention of her said dower
rights in said premises from said second day of November, 4..
1878.”

Tt is then stated that the premises were subject to the lien of
a deed of trust made to Charles E. Brown, in favor of Chaun-
cey Tucker, now deceased, Henry G. Tucker, and Thomas
Brown, but it is alleged that, for reasons set forth, this lien is
no longer a charge on the property as against the dower which
is claimed.

The defendants Brown and Tucker answered the bill on the
20th of June, 1881, denying the allegation that their deed of
trust had in any manner been discharged as a lien on the
property superior to the dower of Mrs. Walker. On the 2§th
of August, 1881, the defendants Doane and Rand filed a joint
general demurrer to the bill. Separate demurrers of the same

* character were filed on the same day by the defendants, the

Walkers, Chetlain, and Fargo. On the 5th of December,
1881, the demurrer of Rand and Doane was withdrawn, th(?se
of the Walkers overruled, and that of Fargo sustained, with
leave to Mrs. Walker to amend her bill in ten days, which Sl.]e
did. Demurrers to the amended bill were filed by Chetlain
and the defendants Walker, December 21, 1881. These de-
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murrers were overruled February 1, 1882, and on the 10th of
the same month answers were filed by the Browns and Tucker,
by Fargo, by Edward Stone Walker, by Samuel Otis Walker,
by Chetlain, and by Rand and Doane. In the answer of
Rand and Doane, which was joint, reasons were given why
dower had not been assigned, but the conveyances to Rand as
charged in the bill were admitted. While in the answer it is
stated that Rand alone holds the legal title under that con-
veyance, no reference whatever is made to the allegation in
the bill that this title is held for the joint account of Rand and
Doane, and that the premises had been since the conveyances
in their joint possession.

On the same day that this answer was filed Rand presented
his petition to the court for a removal of the suit to the Circuit
Court of the United States. This petition set forth the citizen-
ship of Mrs. Walker, Rand, the Browns, and Tucker, at the
time of the commencement of the suit, and at the time of the
presentation of the petition, the same as is above stated; that
the petitioner alone held the legal title to the property, and
that “in said suit there is a controversy which is wholly
between citizens of different States, and which can be fully
determined as between them, to wit, a controversy between
said Martha A. Walker, and your petitioner and the said
Thomas Brown, Charles E. Brown, and Henry G. Tucker.”
The State court thereupon made an order transferring the
cause to the Circuit Court of the United States. A copy of
the record was entered in due time in the Circuit Court,
Whereupon a motion to remand was made by Mrs. Walker
and denied by the court, but afterwards, on the 8th of June,
1835, after the cause had been argued at the final hearing, it
was remanded. The evidence showed clearly that Doane had
a substantial interest in the property under the title held by
Rand. From the order to remand this appeal was taken.

Upon the argument here two positions were taken in sup-
port of the order appealed from, to wit:

1. That the petition for removal was not presented in time, and

2. That Rand had no controversy in the case to which
Doane was not a necessary party.
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Without considering whether, under the circumstances of
this case, the order to remand could be sustained at the time it
was made on the first of these grounds, we are entirely satisfied
it was properly granted under the second. The suit is for an
assignment of dower in lots the legal title to which is, accord.
ing to the pleadings and the evidence, in Rand for the joint use
and benefit of himself and Doane. Rand and Doane are also,
as is alleged on the one side and not denied on the other, in
joint possession, and the prayer of the bill is for a decree
against them jointly for damages on this account as well as for
the assignment of dower.

It is claimed, however, that, as Rand holds the legal title,
Doane is an unnecessary and merely nominal party, because
his interests are represented for all the purposes of the suit by
Rand as his trustee. It is certainly true, as was said in
Kerrison v. Stewart, 93 U. S. 155, 160, that “ under some cir-
cumstances a trustee may represent his beneficiaries in all
things relating to their common interest in the trust property.
He may be invested with such powers and subjected to such ob-
ligations that those for whom he holds will be bound by what
is done against him, as well as by what is done by him. The
difficulty lies in ascertaining whether he occupies such a posi-
tion, not in determining its effect if he does. If he has been
made such a representative, it is well settled that his beneficia-
ries are not necessary parties to a suit by him against a stran-
ger to enforce the trust, . . . or to one by a stranger
against him to defeat it in whole or in part.” DBut this case
has nothing in the pleadings, or elsewhere, to show that Rand
was authorized to represent Doane in respect to the property
any more than one tenant in common represents another. Hay-
ing the legal title, a judgment against him in favor of one not
chargeable with notice of Doane’s equity might bind Doane as
well as Rand, but here there is the notice, and the bill has been
brought against both Rand and Doane on that account. So
far as this suit is concerned, Doane is just as much a necessary
party as he would be if the deeds under which Rand holds had
in express terms provided that the conveyances were made for
the joint use and benefit of the two, and certainly under those
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circumstances, especially if the two were in actual possession,
Doane would be as necessary a party as he would be if both
the legal and the equitable title were in him. As the suit now
stands, it is, so far as Rand and Doane alone are concerned, by
a citizen of I[llinois against one defendant a citizen of Ilinois
and another defendant a citizen of New York, to obtain an as-
signment of dower in property owned by the two defendants
jointly, and in which they have a common interest. Both de-
fendants are necessary parties, and consequently there cannot
be a removal by one alone, because the controversy is not
separable, nor by the two together, because as to them there is
not the necessary citizenship.

It is argued, however, that the order to remand ought not to
have been granted, because the bill shows there is in the suit a
separable controversy between Mrs. Walker and the parties
interested in the deed of trust to Charles E. Brown, trustee, in
which the citizenship necessary for a removal exists. As to this,
it is sufficient to say that neither of the parties to this contro-
versy, if it be separable, a question which we do not decide,
have petitioned for removal, and the right to remove a suit on
the ground of a separable controversy is, by the statute, con-
fined to the parties “actually interested in such controversy.”

After the suit got into the Circuit Court a supplemental bill
was filed by Mrs. Walker, in which she alleged that a certain
judgment, which had been obtained in the Circuit Court of the
United States after the removal, in a suit to which she was not
a party, had been obtained by collusion between the parties
thereto, and did not conclude her upon certain questions
arising under the deed of trust to Brown. This, it is claimed,
gave the Circuit Court jurisdiction independent of any question
Of. removal, on the ground that thereafter the suit was one
arising under the Constitution and laws of the United States
within the meaning of the act of 1875. To this we cannot
agree. The effort of Mrs. Walker is not to avoid the judgment
as between the parties, but to show that as to her, she not
being g party, it has no effect. This raises no question under
the authority of the United States.

The order remanding the case is Affirmed.
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DUNPHY ». SULLIVAN.

ERROR TO THE SUPREME COURT OF THE TERRITORY OF MONTANA,

Argued March 16, 1886.—Decided March 22, 1886.

Possession of land in Montana under claim of title for more than three years
prior to August 1, 1877, perfected title as against adverse claimants.

Ejectment for a town lot in Montana. Defendant in error
as plaintiff below claimed under a deed from the Probate Judge
as trustee and mesne conveyances, and relied on a continued
possession under claim of title from August, 1870, to October,
1877. The defendant below also claimed title from the Pro-
bate Judge as trustee through mesne conveyances. Judgment
for plaintiff, which was affirmed by the Sup<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>