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defeat the prior lien altogether. Having failed in that, they
were willing to submit to a decree for the larger amount, leay-
ing the disputed question as to the one hundred and three
bonds to be settled afterwards in the proceeding that had been
begun for that purpose, or any other that might be instituted.
This was not an abandonment by either party. The decree
was silent as to these bonds, and the petition for their deliv-
ery to the trustees on file in the Anderson suit, where the
bonds were, was allowed to remain. It is now being prose-
cuted by the trustees as a mode of obtaining satisfaction of the
decree in their favor. If they succeed it may enure to the
benefit of the purchasers at the sale under the Schutte decree,
but of this Calvin Littlefield has no right to complain. If he
did not own the bonds it is a matter of no importance to him
what disposition the trustees may make of them. All his
rights depend alone on his ownership. If he is not the owner
he is entirely out of all the litigation between the rest of the
parties. Neither the railroad company nor the Schutte bond-
holders, who are alone interested in the amount for which the
sale was made, are here to complain. The trustees alone can
control the bonds. Ilaving protected all who had the right to
look to the original unpaid purchase money for the satisfaction
of their bonds, they have performed their whole duty as trus-
tees, so far as the bondholders are concerned.

The decree of the Circuit Court is affirmed.

STONE ». SOUTH CAROLINA.

ERROR TO THE SUPREME COURT OF THE STATE OF SOUTH CAROLINA.
Argued Mareh 5, 1886—Decided April 5, 1886.

A State court is not bound to surrender its jurisdiction of a suit on petition fO}'
removal, until a case has been made which on its face shows that the petl-
tioner has a right to the transfer; and if it decides against the removal and
proceeds with the cause, its ruling is reviewable here after final judg:me{lt-

All issues of fact made upon a petition for removal must be tried in the Cir-
cuit Court,
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Opinion of the Court.

A suit between a State on the one side and citizens on the other, cannot be re-
moved on the ground of citizenship.

A suit against partners to recover money received, for which they are jointly
liable, cannot be removed on the ground of a separable controversy on the
petition of one of the partners.

The case is stated in the opinion of the court.
Mr. William E. Earle for plaintiff in error.

Mr. Charles Richardson Miles, Attorney General of South
Carolina, and Mr. James Lowndes for defendant in error.

Mg. Curer Justice Warre delivered the opinion of the court.

This suit was brought by the State of South Carolina, in the
Court of Common Pleas of Richland County, on the 1st of
August, 1877, against Daniel T. Corbin and William Stone,
partners as attorneys at law under the name of Corbin & Stone,
to recover a balance claimed to be due for moneys collected by
the firm for the State and not paid over. On the 27th of April,
1878, Stone presented to the court a petition for the removal of
the suit to the Circuit Court of the United States for the Dis-
trict of South Carolina. The statement in the petition mate-
rial to the question arising on this writ of error is as follows:

“That the petitioner is now, and was at the time when this
action was commenced, a citizen of the State of New York and
aresident therein, and his co-defendant is a citizen of South
Carolina, and the plaintiff is also a citizen of the State of South
Carolina. That, under and by virtue of the statutes of the
United States and of the State of South Carolina, this suit is
one in which there can be a final determination of the contro-
versy, so far as the petitioner is concerned, without the pres-
ence of his co-defendant as a party to the cause.”

The State court proceeded with the suit notwithstanding the
petition, and after a trial gave judgment against both defend-
ants.  During the whole of such proceeding Stone denied the
jurisdiction of the court after the filing of his petition. The
Supreme Court of the State affirmed the judgment of the Com-
mon Pleas, and to reverse this judgment of atfirmance the pres-
ent writ of error was brought.
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A State court is not bound to surrender its jurisdiction of a
suit on a petition for removal until a case has been made which
on its face shows that the petitioner has a right to the transfer,
Yulee v. Vose, 99 U. 8. 539, 545 ; Removal Cases, 100 U. S. 457,
474. It is undoubtedly true, as was said in Steamship Company
v. Tugman, 106 U. S. 118,122, that upon the filing of the petition
and bond-—the suit being removable under the statute—the
jurisdiction of the State court absolutely ceases, and that of
the Circuit Court of the United States immediately attaches, but
still, as the right of removal is statutory, before a party can avail
himself of it, he must show upon the record that his is a case
which comes within the provision of the statute. As was saidin
Insurance Company~. Pechner,95U. S.183,185, his petition for
removal when filed becomes a part of the record in the cause.
It should state facts which, when taken in connection with such
as already appear, entitle him to the transfer. If he fails in
this, he has not, in law, shown to the court that it cannot ‘ pro-
ceed further with the suit.” Having once acquired jurisdiction,
the court may proceed until it has been judicially informed that
its power over the cause has been suspended.” The mere filing
of a petition for the removal of a suit, which is not removable,
does not work a transfer. To accomplish this the suit must be
one that may be removed, and the petition must show a right
in the petitioner to demand the removal. This being made to
appear on the record, and the necessary security having been
given, the power of the State court in the case ends and that
of the Circuit Court begins.

All issues of fact made upon the petition for removal must
be tried in the Circuit Court, but the State court is at liberty
to determine for itself whether, on the face of the record, a re-
moval has been effected. If it decides against the removal and
proceeds with the cause notwithstanding the petition, its ruling
on that question will be reviewable here after final judgment
under section 709 of the Revised Statutes. ZRemoval Cases, 100
U.S. 457, 472; Railroad Co. v. Mississippi, 102 U. 8. 135, 1413
Kerr v. Huidekoper, 103 U. 8. 485 ; Railroad Co. v. Kooz
104 U.8.5,15; Chesapeake & Ohio Railroad Co. v. Whit, 111
U. S. 134,137, If the State court proceeds after a petition for
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removal it does so at the risk of having its final judgment re-
versed, if the record on its face shows that when the petition
was filed that court ought to have given up its jurisdiction.
What effect the writ of certiorari provided for in § 7 of the
act of 1875, to require the State court to make return of the
record to the Circuit Court, would have upon the further
power of the State court to proceed we do not now decide, as
no such writ was issued in this case.

It only remains to consider whether on the face of this
record it appears that the suit was removed from the State
court by the presentation of the petition of Stone, and
about that little need be said. It is not pretended that the
suit was one arising under the Constitution or laws of the
United States, and it certainly is not one between citizens of
different States. The State of South Carolina is the sole plain-
tiff, and the defendants are citizens, one of South Carolina and
the other of New York. The cause of action is joint, and only
one of the defendants petitions for removal. There is no stat-
ute which authorizes the removal of a suit between a State
and citizens on the ground of citizenship, for a State cannot in
the nature of things be a citizen of any State. Tn Amesv.
Konsas, 111 U. 8. 449, the removal of a suit arising under the
Constitution and laws of the United States brought by a State
against a corporation amenable to its own process, was sus-
tained, but this was because of the subject-matter of the action,
and not because of the citizenship of the parties.

Neither is there any. separable controversy in the case, such
as might, if the necessary citizenship existed, allow Stone alone
to remove the suit without joining Corbin with him in the
petition for removal. The money sued for was received by
the defendants as partners, and they are liable jointly for its
payment, if they are liable at all. Such a case is not remov-
f:lble unless all the parties on one side of the controversy unite
0 the petition. Removal Cases, 100 U. S. 457; Blake v.
MeKim, 103 U. 8. 3365 Hyde v. Ruble, 104 U. 8. 409.

The judgment of the Supreme Court of South Carolina is

: Affirmed.
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UNION TRUST COMPANY «». ILLINOIS MIDLAND
RAILWAY COMPANY.

BORG & Another ». ILLINOIS MIDLAND RAILWAY
COMPANY.

WARING & Others ». UNION TRUST COMPANY.

FLETCHER & Others ». ILLINOIS MIDLAND RAIL-
WAY COMPANY & Another.

APPEALS FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF ILLINOIS.

Submitted January 12, 1886.—Decided April 5, 1886.

)
E' Three railroad companies in Illinois, with roads, one from Peoria to Decatur,
' one from Paris to Decatur, and one from Paris to the Indiana line, in the
¥ direction of Terre Haute, Indiana, each, before September, 1874, issued

bonds secured by a mortgage on its road. In September, 1874, each of the

] other two companies conveyed its road to the Peoria and Decatur Com-
] pany, the latter assuming ““all the bonded and floating indebtedness” of
+ the other companies. In November, 1874, it changed its name to that of
l the Illinois Midland Company, and in January, 1875, issued bonds secured
{ by a mortgage covering all its property, original and purchased, with the
J view of exchanging them, dollar for dollar, for the bonds of the sectional
" roads. In September, 1875, the owner of a majority of the stock of the
! companies, with judgment creditors of the Paris and Decatur Company,
i brought a suit in equity in a State Court in Iilinois against the Illinois
{ Midland Company, to have a receiver of all its property appointed, and
\ an account taken of all the claims and liens of its stockholders and credi-
1 tors, and of those of the sectional companies, and to have them paid and
1 adjusted according to equity. Such a receiver was immediately appointed,
i with power to run the road. In December, 1876, the Union Trust Com-

pany, trustee in the mortgages on the Paris and Decatur road, the Paris
5 and Terre Haute road, and the Illinois Midland road, filed a bill in the

proper Circuit Court of the United States in Illinois to foreclose those

three mortgages ; and in September, 1877, it was made a defendant in the

State court suit, on its own petition, alleging a default by October 1, 1875,

in the payment of interest on the bonds embraced in all three of the
H mortgages. In February, 1878, it filed two bills in the same Federal
i court, each for the foreclosure of one of the two sectional road mortgages
i held by it. In April, 1878, it removed into that court the State court suit.
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