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The declaration of a cashier of a national bank concerning a disputed payment
of money into the bank to take up a note left there for collection may be
used by the plaintiff in a suit against the bank to recover the amount re-
ceived by it from the sale of collateral held as security for the payment of
the note—if the declaration was made at the time of the transaction, or
in response to timely inquiries by parties interested.

It is within the scope of the general authority of the cashier of a national bank
to receive offers for the purchase of securities held by the bank, and to state
whether or not the bank owns securities which a customer wishes to buy.

A statement by the cashier of a national bank that the bank is not the owner
of a security in his manual possession as cashier, is within the line of his
duty, and is admissible in evidence against the bank as the act of its au-
thorized agent.

A letter signed by a cashier of a national bank on official paper of the bank. re-
specting the transaction which forms the subject of the controversy, writ-
ten to a party to the transaction, and while it was going on, is admissible
in evidence, in a suit against the bank.

On an issue whether a deceased party had furnished money to pay a note, it is
not allowable to attempt to show that for more than a year previous he had
been hopelessly insolvent, and had experienced great difficulty in procuring
means to meet his obligations.

A creditorof a person having possession of property of the debtor, cannot, with-
out judicial process, and against the debtor’s will, sel! the property and ap-
ply its proceeds to the payment of his debt.

This was an action brought by defendants in error against
plaintiff in error, to recover the value of thirty certificates
of shares in the bank of the plaintiff in error, owned by
defendants’ intestate in his lifetime, and sold by the bank after
his death. The facts are stated in the opinion of the court.

Myr. Jokn Little, for plaintiff in error, submitted on his
brief.

Mr. Edgar M. Joknson, for defendants in error.
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M. Justice Woobs delivered the opinion of the court.

The defendants in error were the plaintiffs in the Circuit
Court. They alleged in their petition that the plaintiff in error,
the First National Bank of Xenia, Ohio, being in possession of
thirty shares of its own capital stock belonging to their in-
testate, Daniel McMillan, on October 24, 1876, sold them for
$4,200 in cash, and unlawfully appropriated the proceeds of
the sale to its own use. They therefore demanded judgment
against the bank for $4,200, with interest from October 24,
1876.

The defendant answered that McMillan, the intestate, in
April, 1876, was owing it, upon a debt previously contracted, a
sum greater than the value of the stock, and, being so indebted,
delivered to it the certificates of stock as collateral security
therefor, and that on October 24, 1876, the debt being still un-
satisfied, the defendant sold the stock at its market value and
applied the proceeds as a credit on the debt, leaving a balance
due and unpaid.

The plaintiffs replying denied that their intestate delivered
the certificate of stock to the bank as collateral security for
such debt, and denied the right of the bank to receive the cer-
tificates as collateral security, or to sell the stock or apply its
proceeds to the payment of the debt.

Upon this issue the jury returned a verdict for the plaintiffs,
and assessed their damages at $6,085.50, upon which the court
rendered the judgment which the present writ of error brings
under review.

The only issue in the case was found by the jury for the de-
fendants in error. The judgment should, therefore, be affirmed,
unless the court, in the progress of the trial, committed some
error to the prejudice of the plaintiff in error. This the latter
nsists was done.

The first assignment of error relates to the admission in
evidence of certain declarations of F. H. McClure, the cashier of
the plaintiff in error.

‘ The bill of exceptions states that on the trial the defendants
merror offered testimony tending to show that the intestate,
Daniel McMillan, was, on April 14, 1876, the owner of thirty
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shares of the capital stock of the bank standing in his name
upon its books, represented by two certificates, one for tweuty
and the other for ten shares; that on the day just mentioned
he made his note for the payment, six months after date, to the
order of F. A. McClure, of $2,600; that he attached the cer-
tificate for twenty shares to this note as security for its pay-
ment, and through the medium of the payee, McClure, who was
the cashier of the plaintiff in error, the note was discounted by
one James K. Hyde, and that the remaining ten shares were
deposited with the plaintiff in error, and held by it for safe-
keeping, and not for any other purpose; that on Monday
morning, October 23, 1876, McMillan died, and that on the
afternoon of that day, McClure, the cashier, having heard of
the death of McMillan, sold his thirty shares of stock to E. H.
Munger for $4,200, and credited that amount to McMillan on
the books of the bank.

The bill of exceptions further stated that the defendants in
error introduced evidence tending to show that a few days
prior to his death McMillan had paid to the bank the amount
due on his note held by Hyde, who had deposited the note with
the bank for collection, and that two days after McMillan’s
death, Hyde, after notice by McClure of the payment of the
note, received from the bank its certificate of deposit for the
amount due thereon, and the note, with the certificate of stock
pledged for its payment, was surrendered by Hyde to the bank,
which thus obtained possession of the certificate.

Thereupon the defendants in error offered in evidence the
following questions and answers contained in the deposition of
Hyde :

“Q. What conversation did you have with McClure sub-
sequent to this (subsequent to leaving said note for collection)
with reference to that certificate (20 shares)?

“ A. He told me he had full power to transfer it at any time
on the books and apply it to the payment of the note.

“Q. What was said to you by McClure at the time of the
payment of the note, in reference to this certificate of 20
shares?

“A. T desired to purchase it, but there was an understand-
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ing that T should hold the certificate of deposit until an admin-
istrator was appointed, when an arrangement might be made
for its purchase.

* * * * * * * *

“Q. What statement did McClure make to you at the time
of the payment of the note, as to who was making payment ?

“A. He said the payment was made from money which was
sent there by McMillan. He told me the money was left there
the Wednesday previous.

“Q. Was any statement made to you by McClure, with
reference to this certificate of stock after McMillan’s death, in
reference to Mrs. MeMillan ; if so, what ?

“A. He told me after McMillan’s death that she preferred
to keep the stock.

* * * * * * * *

“Q. How long after the talk on Wednesday after McMillan’s
death till the other talk in which McClure told you Mrs. Me-
Millan wished to keep the stock ?

“A. Two months, T presume.

“Q. Where did the latter take place ?

“A. In the bank ; they all took place there.”

The ruling of the court in allowing these questions and an-
swers to be read to the jury, notwithstanding the objection of
the plaintiff in error, is now assigned for error. Tts contention
s, that it furnished the money to pay McMillan’s note for
82,600, held by Hyde, for which the certificate for twenty shares
was pledged, and that it thereby, on the delivery of the cer-
tificate to it by Hyde, became entitled to the possession thereof
as security for the note. The defendants in error insist that
the money to take up the note held by Hyde was paid by their
Intestate, McMillan.

The plaintiff in error complains that upon this issue the
statements of McClure, its cashier, made several days after the
alleged payment of the note by McMillan, were admitted to
show such payment, and insists that this was error, on the
ground that the declarations of an agent concerning a past
ftansaction cannot be given in evidence to bind his principal.
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The rule upon this subject has been thus laid down by this
court :

“ Whatever an agent does or says in reference to the bus:
ness in which he is at the time employed and within the scope
of his authority, is done or said by the principal, and may be
proved as if the evidence applied personally to the principal”
American Fur Co. v. United States, 2 Pet. 358.

It is because the declaration of an agent is a verbal act
and part of the res gestw that it is admissible, and whenever
what he did is admitted in evidence, then it is competent to
prove what he said about the act while he was doing it.
Mechanics’ Bank of Alexandriav. Bank of Colwmbia, 5 Wheat.
326, 336 ; Cliquot’s Champagne, 3 Wall. 114 ; Cooley v. Norton,
4 Cush. 93 ; Hannay v. Stewart, 6 Watts, 487 ; Garth v. How-
ard, 8 Bing. 451.

Applying these principles, we think the testimony objected
te was properly admitted. The declarations of McClure were
made, so the record states, at the time that he paid Iyde the
amount of the note. They were, therefore, clearly a part of
the transaction. For Hyde, being the holder of the certificate
of stock as collateral security for the note, was entitled to know
by whom the payment of the note was made, so as to decide
whether to return the certificate to McMillan or turn it overto
the bank, or, if it was left with the bank, in what capacity the
bank took it, whether for its own security, or as agent for
McMillan. The declarations of McClure were made to Hyde
in explanation of the payment of the money to him, and werc,
therefore, admissible as a part of the act of payment.

The declarations of McClure in reference to the purchase by
Hyde of the twenty shares of stock were made at the same
time, and as they were offered as tending to show by whom
the money to pay the McMillan note was furnished, they were
also a part of the transaction, and on that ground admissiblfe-

The plaintiff in error contends that a conversation which
took place two months after the payment of the note, betweed
McClure and Hyde, in reference to the purchase by the latter
of the twenty shares of stock was wrongly received in ev
dence.
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But it plainly appears from the record that this second con-
versation was part of a treaty between McClure and Hyde,
commenced on the Wednesday after McMillan’s death, when
the McMillan note was paid, for the purchase of the twenty
shares of stock by Hyde. It was offered to show by the dec-
larations of its cashier that the bank did not when the declara-
tions were made claim any general or special property in the
stock, but in effect admitted it to be the property of the estate
of McMillan.

The declarations made by an officer or agent of a corpora-
tion, in response to timely inquiries, properly addressed to him
and relating to matters under his charge, in respect to which
he is authorized in the usual course of business to give infor-
mation, may be given in evidence against the corporation.
Bank of Monroe v. Field, 2 Hill, 445 ; MeGenness v. Adriatic
Mills, 116 Mass. 177 ; Morse v. Connecticut River Railroad Co.,
6 Gray, 450 ; Abbot Trial Evidence, 44.

As cashier, McClure had charge of all the money, securities
and valuable papers of the bank. Wild v. Bank of Passama-
quoddy, 3 Mason, 505; Fronklin Bank v. Steward, 37 Maine,
519. It was his duty to surrender securities pledged for the
loans of the bank upon payment of the loans. Fleckner v.
United States Bank, 8 Wheat. 338, 360. And, although he
might not be authorized to dispose of the securities of the bank
without the order of the directors, yet it was within the scope
of his general authority as cashier to receive offers for their
purchase, and to state whether or not the bank owned securi-
ties which a customer wanted to buy. This naturally fell
within his duty as the executive officer of the bank and the
custodian of its assets. His statement to a person who was in
tﬂ?&ty to purchase, that the bank was not the owner of a cer-
taln security in his manual possession as cashier, was clearly
within the line of his duty, and was, therefore, binding on the
bank. We think there was no error in admitting in evidence
the declarations of McClure.

The bill of exceptions further states that the plaintiffs below
offered in evidence the following letter :
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“A. HirrLing, Prest. Capital, $120,000. F. A. McCrurg, (s,
(Cut of Bank Building.)
“ First NATroNAL Bank,
XenN14, O., Oct. 16¢h, 1876,
“D. McMrLran, Esq.

“Dear Sir: Mr. Mc’s letter of 14th to hand, and in reply I
enclose the Marshall note cancelled. I have the ctf. in my
possession, and have some prospect for raising some money on
same. Will write again soon; nothing new; all well.

Yours truly, F. A. McCroze.”

The court allowed the letter to go to the jury in spite of the
objection of the plaintiff in error. The defendants in error
insisted that the letter was admissible because there was evi-
dence, introduced by the plaintiff in error, tending to prove
that in August preceding McMillan’s death one Marshall held
a note against him, “secured by ten shares of said stock, and
that McMillan procured the surrender of the stock, giving
mortgage security in lieu thereof, he desiring to use said stock
in bank.”

The plaintiff in error assigns for error the admission of the
letter in evidence, on the ground that it was but a fragment of
a correspondence ; that there was nothing to show that it was
written for the bank; and that it was only a letter from
MecClure, and not from him as cashier.

But there is nothing in the record to indicate that there
were any other letters that had passed between the parties.
The face of the letter shows that it had reference to the
Marshall note, and very probably to the ten shares of stock
which had been pledged by McMillan as security therefor, and
of which he had procured the surrender so that he might use it
in bank. The letter was written upon the paper of the bank
and by the person shown to be its cashier, and it appears with
reasonable certainty to have referred to the business of the
bank. The court was therefore right in not excluding it from
the jury. »

It further appears by the bill of exceptions that the plaintil
in error offered evidence to prove that, for more than a year
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previous to his death, McMillan had been ¢ hopelessly insol-
vent,” and had experienced * great difficulty in procuring means
to meet his interest obligations.” The defendants in error ob-
jected to this evidence, it was ruled out, and the plaintiff in
error now assigns its exclusion as error.

The purpose of the evidence was to prove that McMillan
had not furnished the money to pay his note for $2,600 held
by Hyde. The evidence offered was inadmissible because
too remote and conjectural. The law requires an open and
visible connection between the principal and evidentiary facts
and the deductions from them, and does not permit a decision
to be made on remote inferences. UUnited States v. Ross, 92 U.
S. 2815 Carter v. Pryke, 1 Peake, 95; Hollingham v. Head, 4
C. B. N. 8. 388; Jackson v. Smith, T Cowen, T17; Baird v.
Gillett, 471 N. Y. 1865 Thompson v. Bowie, 4 Wall. 463. In
the case last cited, where the issue was whether certain
promissory notes dated on a particular day were given for
money lost at play, testimony was offered to prove that the
party giving the notes was on the day of their date intoxicated,
and that when intoxicated he had a propensity to game. It
was held that the evidence was properly excluded.

The evidence offered in the present case was too weak and
vague to contribute to an intelligent decision by the jury of the
question in issue, namely, whether McMillan had paid his note.
It is common for both solvent and insolvent men to pay some of
their debts and to leave some unpaid. Proof of the insolvency
of a debtor is no more competent to show non-payment, than
proof of his solvency is competent to show the payment of his
debts. These two kinds of proof stand on the same footing.
The latter kind has been held to be incompetent. IZilton v.
Scarborough, 5 Gray, 422. The insolvency and pecuniary em-
barrassment of a person may be shown as evidence that he
has not paid all his debts; but they do not tend to show that
he has not paid a particular debt. We think the evidence of
the insolvency of McMillan was properly excluded.

It further appeared that the plaintiff in error, having given
evidence tending to show that it had not received from McMil-
lan the money to pay his note for $2,600 keld by Hyde, but
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that it had paid the note out of its own funds, called as a wit.
ness one William McGirvey, who, having testified that during
the whole of the year 1876 he was the teller of the defendant
bank, and that its books showed no payment of his note by
McMillan, was asked by counsel for the plaintiff in error the
following question :

“Had you any information, from any source, of any money
being received at the bank on or about the Wednesday preced-
ing McMillan’s death from McMillan?” Having put the ques-
tion, counsel for the plaintiff in error stated that they expected
the witness to answer it in the negative.

The court excluded the question, and its action is assigned
for error.

The inadmissibility of both the question and the answer,
had the answer been given, is obvious. The question called
for the information which from any source might be in the
possession of the witness, and not for his knowledge. An
answer detailing the hearsay statements of others, whether
verbal or in writing, made at any time or place, would have
been responsive. The objection to the question was well taken,
and the court was right in excluding it.

Upon the authorities already cited a negative answer to the
question would have been too vague and conjectural to be ad-
mitted as evidence. It did not appear but that many payments
of money might have been made to the bank without the
knowledge of the witness. It was not shown what his duties
were, whether to receive or pay out money ; it was not shown
that he was in the bank on or about the Wednesday when the
payment by McMillan was alleged to have been made; it was
not shown that if the payment had been made by draft or cer-
tificate of deposit sent to the bank in a letter, it would have
passed through his hands. On the simple statement that he
was teller and engaged in the discharge of his duties as such
during the year 1876, we think that his answer that he had no
information of any payment made by McMillan does not rise
to the dignity of evidence, and was properly excluded.

The plaintiff in error contends, lastly, that upon the pleadings
and notwithstanding the verdict it was entitled to judgment.
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The ground of this contention is, that as it was admitted in the
pleadings that McMillan was indebted to the bank at the time
of his death more than the value of his stock, and as the stock
was in the possession of the bank, indorsed by McMillan in
blank, the law would make the application of its value to the
payment of the indebtedness.

The assignment of error is based on § 5328 of the Revised
Statutes of Ohio, of 1880, which provides that “ when upon the
statements in the pleadings one party is entitled by law to
judgment in his favor, judgment shall be so rendered by the
court, though a verdict has been found against such party.”

No motion for judgment, notwithstanding the verdict, ap-
pears to have been made in the Circuit Court. If this court
could now consider this assignment of error, we think it does
not furnish a ground for the reversal of the judgment.

It was settled by the verdict of that jury that the plaintiff
in error did not hold the stock of McMillan as security for his
indebtedness. The contention of the plaintiff in error, there-
fore, comes to this, that a creditor, who has possession of the
property of his debtor, as his agent or trustee, or bailee, may
without reducing his debt to judgment, and without the proc-
ess or order of any court, and without the consent and against
the will of the debtor, sell or otherwise dispose of the property
and apply its proceeds to the payment of his debt. We do not
think the law gives a creditor any such right.

Judgment Affirmed.

UNITED STATES ». MINOR.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF CALIFORNIA.

Submitted January 26, 1885.—Decided March 30, 1885.

The United States has the same remedy in a court of equity to set aside or an-
nul a patent for land, on the ground of fraud in procuring its issue, which
a0 individual would have in regard to his own deed procured under similar
Circumstances.
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