
120 OCTOBER TERM, 1884.

Syllabus.

and that the matter thereof should be decreed accordingly; the 
decree to be absolute unless cause should be shown at the next 
term. See Equity Rules VI. and X. of 1822, 7 Wheat. vn 
and Pendleton v. Evans, 4 Wash. C. C. 335; O’ Hara v. Mc-
Connell, 93 U. S. 150. Under these rules the English practice 
was left to govern the subsequent course of proceeding, by 
which, as we have seen, the defendant might have an order to 
permit him to appear before the master, and be entitled to 
notice. Whether under »the present rule a different practice 
was intended to be introduced is a question which it is not 
necessary to decide in this case.

The decree of the Circuit Court is affirmed.

HAYES v. HOLLY SPRINGS.

IN ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOE 

THE NORTHERN DISTRICT OF MISSISSIPPI.

Argued March 17,1885.—Decided March 30,1885.

The Constitution of Mississippi, adopted December 1, 1869, provided as fol-
lows, (Art. 12, see. 14:) “The Legislature shall not authorize any county, 
city, or town, to become a stockholder in, or to lend its credit to, any com-
pany, association, or corporation, unless two-thirds of the qualified voters 
of such county, city, or town, at a special election, or regular election, to be 
held therein, shall assent thereto. ” A city in that State subscribed for stock 
in a railroad corporation, after what was called a “special election” was 
held, but neither the election nor the subscription was authorized by any act 
of the Legislature. Afterward, the Legislature passed an act providing 
“ that all subscriptions to the capital stock of the ” corporation, “ made by 
any county, city, or town in this State, which were not made in violation of 
the Constitution of this State, are hereby legalized, ratified, and confirmed.’ 
Thereafter the city issued bonds to pay for its subscription. In a suit 
against the city, by a bona fide holder of coupons cut from the bonds, to 
recover their amount : Held,

(1.) The intention of the Legislature to confirm and ratify the subscription 
could not be ascertained with certainty from the language of the act;

(2.) The bonds were void, for want of power to issue them, notwithstanding 
any recitals on their face, or any acts in pais, claimed to operate by way of 
estoppel.
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This was a suit for the collection of coupons cut from bonds, 
issued by the defendant, a municipal corporation in Mississippi. 
The facts which make the case are stated in the opinion of the 
court.

Mr. H. T. Ellett for plaintiff in error.

Mr. E. M. Watson [Mr. W. & Featherston also filed a brief 
for same] for defendant in error.

Mr. Just ice  Blatc hfor d  delivered the opinion of the court.
This is a suit at law brought by J. Addison Hayes, in the 

District Court of the United States for the Northern District of 
Mississippi, against the Mayor and Aidermen of the city of 
Holly Springs, to recover the sum of $8,560, as due on 568 
coupons, cut from 43 bonds, for the payment of $16,250, pur-
porting to be issued by the city of Holly Springs, in the State 
of Mississippi, the bonds and coupons being owned by the 
plaintiff. Each bond is in the following form:

“ State of Mississippi, City of Holly Springs. Bond. Issued 
in payment of stock of the Selma, Marion and Memphis 
Railroad Co. No.--- , $----- . Fifteen years.
Know all men by these presents, that the City of Holly 

Springs, Marshall County, in the State of Mississippi, acknowl-
edges itself indebted and firmly bound to the Selma, Marion 
and Memphis Railroad Company, in the sum of---------dollars, 
which sum the City of Holly Springs promises to pay to the 
Selma, Marion and Memphis Railroad Company, or bearer, at 
the Holly Springs Savings and Insurance Company, Holly 
Springs, Mississippi, on the first day of January, a .d . one 
thousand eight hundred and eighty-seven, together with the 
interest thereon from the first day of January, a .d . one thou-
sand eight hundred and seventy-two, at the rate of eight per 
cent, per annum, which interest shall be payable semi-annually, 
on the presentation and delivery of the attached interest cou-
pons, at the office of the said Holly Springs Savings and In-
surance Company.
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This bond is issued under and in pursuance to an order of 
the Board of Mayor and Aidermen of the City of Holly 
Springs, Marshall County, State of Mississippi, made under au-
thority of the Constitution of the State of Mississippi, and 
the laws of the Legislature of the State of Mississippi, and 
authorized by a vote of the people of the said City of Holly 
Springs, at a special election held for the purpose.

[Corporate seal.] In testimony whereof, the said City of 
Holly Springs has executed this bond by the mayor of said 
city, under the order of said city’s board of mayor and aider-
men, signing his name thereto, and by the treasurer of said 
city, under the order thereof, attesting the same, and affixing 
thereto the said seal of the said city of Holly Springs.

This done at the city of Holly Springs, Marshall County, 
State of Mississippi, this first day of January, a .d . 1872.

Henr y  A. Coo pe r , 
Hay or of the City of Holly Springs.

Lewi s Beeh ler , »
Treasurer of the City of Holly Springs”

The questions in the case arise on a demurrer to the declara-
tion, the facts alleged in which are as follows : The defendant 
is a municipal corporation created by the Legislature of the 
State of Mississippi. By the Constitution of Mississippi, 
adopted December 1, 1869, and still in forcé, it is provided as 
follows, by Article 12, section 14 : “ The Legislature shall not 
authorize any county, city, or town to become a stockholder 
in, or to lend its credit to, any company, association, or corpora-
tion, unless two-thirds of the qualified voters of such county, 
city, or town, at a special election, or regular election, to be 
held therein, shall assent thereto.” In the fall of 1871 the in-
habitants of the city of Holly Springs were desirous that the 
city should subscribe for stock in the Selma, Marion and Mem-
phis Railroad Company, whose road was to be constructed 
through or near the city. The mayor and aidermen, in con-
formity to the wishes of the inhabitants, on the----- day of 
--------- , 1871, ordered a special election to be held, in pursuance 
of the Constitution, on the 30th day of December, 1871, to



HAYES v. HOLLY SPRINGS. 123

Opinion of the Court.

ascertain whether two-thirds of the qualified voters of the city 
would assent to a subscription by it to $75,000 of the capital 
stock of said company, and to issue the bonds of the city in 
payment of the subscription, “ having to run ” to the 1st of 
January, 1887, and bearing interest at eight per cent, per an-
num, payable semi-annually. Due notice was given of the 
election, and it was held on the 30th of December, 1871, under 
the direction and supervision of the mayor and aidermen; and, 
at the election, largely more than two-thirds of all the quali-
fied voters of the city voted in favor of the subscription and 
the issuing of the bonds, and assented thereto, and thereby 
authorized and directed the mayor and aidermen to make the 
subscription, and to issue and deliver the bonds. After the 
election, to wit, on the 1st of January, 1872, the defendant, in 
pursuance of the vote, subscribed for $75,000 of the capital 
stock of the company, and agreed and undertook to issue its 
bonds in payment thereof as soon as the same could be pre-
pared, and received the regular and proper certificates therefor, 
which it still holds and has never surrendered or offered to sur-
render. By an Act of the Legislature of Mississippi, approved 
March 16, 1872, Laws of 1872, ch. 75, p. 313, entitled “An Act 
to facilitate the construction of the Selma, Marion and Mem-
phis Railroad,” it was provided, § 4, “ that all subscriptions to 
the capital stock of the said Selma, Marion and Memphis 
Railroad Company, made by any county, city, or town in this 
State, which were not made in violation of the Constitution of 
this State, are hereby legalized, ratified, and confirmed.” By 
another act of that Legislature, approved April 19,1872, Laws 
of 1872, ch. 102, p. 120, it was provided, § 1, “ that any county 
through which any railroad will pass, incorporated city or town 
along the line of any railroad, or contiguous thereto, may sub-
scribe to the capital stock of said company in any sum; ” and 
§ 2, “ that no such subscription shall be made until the question 
has been submitted to the legal voters of such county or coun-
ties, city or cities, incorporated town or towns, in which the 
subscription is proposed to be made; ” and § 3, that if it shall 
appear that two-thirds of the legal voters of such county, city, 
or town have voted for subscription, the subscription shall be
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made, and bonds not having more than twenty years to run to 
maturity be issued to the company therefor. On the 26th of 
April, 1872, the defendant, in payment of the subscription, ex-
ecuted and delivered to the company its coupon bonds, under 
its corporate seal, to the amount of $75,000, bearing date Jan-
uary 1, 1872, and payable January 1, 1887, with interest at the 
rate of eight per cent, per annum, payable semi-annually, and 
in the form before set forth, with coupons for the semi-annual 
interest attached, of the following form:

“City  of  Hol ly  Sprin gs ,
Marsha ll  County , Mis si ss ippi ,

January 1$Z, 1872.
$---The City of Holly Springs acknowledges to owe the 

sum of------dollars,' payable to bearer on the first day of
18 , at the office of the Holly Springs Saving and 

Insurance Company, Holly Springs, Mississippi, for six months’ 
interest on bond No. (No. of bond.)

Lewis  Beehl er , 
Treasurer of the City of Holly Springs?

After the issuing and delivery of the bonds to the company, 
the defendant, for several years, continued to levy and collect 
taxes for the payment of the interest accruing on the bonds, 
and took up the coupons as they fell due, and voted the stock 
so subscribed, in the election of directors of the company, and 
in all stockholders’ meetings of the company. On the 1st of 
January, 1875, the plaintiff became the loona fide holder for 
value, in due course of trade, and without any notice or knowl-
edge of any illegality in the bonds, or want of power to issue 
them, of forty-three of the bonds, and is the owner of five 
hundred and sixty-eight of the coupons, identifying sufficiently 
the bonds and coupons.

The demurrer sets forth, as causes of demurrer, that the 
declaration does not show that there was any power to order 
the election, or to hold it, or to subscribe for the stock, or to 
issue the bonds and coupons.

The court sustained the demurrer, and judgment was given 
for the defendant. The plaintiff has brought a writ of error.
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It is not claimed there was any statute in existence which 
authorized at the time the action of the mayor and aidermen 
of the city in ordering what is called the “ special election ” to 
be held, or which authorized at the time the holding of any 
election, general or special, on the question of a subscription to 
the stock of the company. Under the provision of the Consti-
tution of Mississippi before cited, it is clear that the authority 
of the Legislature is necessary to enable the county, city or 
town to become a stockholder in, or lend its credit to a corpora-
tion. The Act of March 16, 1872, relied on as the validating 
Act, was passed after the so-called election took place, and 
after the making of the subscription, - but before the issuing of 
the bonds.

It is contended for the plaintiff in error, that the Constitu-
tion contemplated that the vote might be taken in advance of 
the granting by the Legislature of authority to subscribe. But, 
however that may be, it is manifest, we think, that the pro-
vision of the Constitution confers no authority to subscribe for 
stock. The Legislature must authorize the subscription, either 
by a statute, passed in advance, providing for an election, and 
for obtaining the assent of the required two-thirds of the 
qualified voters, to be followed by a subscription ; or by a proper 
statute of distinct ratification and authorization, passed after 
there has been such assent of two-thirds of the qualified voters, 
at an election, as the Constitution requires. The provision is 
inhibitory on the Legislature, and not permissive or enabling 
to the city.

Whether the voting which the declaration says. took place 
was the holding of such an election as the Constitution con-
templated (for the assent is to be given at an election to be held, 
and not otherwise), is a question not necessary to be decided. 
Because we are of opinion that the Act relied on as a validat-
ing or ratifying Act has no such effect. It provides, “ that all 
subscriptions to the capital stock of the ” company in question, 

made by any county, city, or town in this State, which were 
not made in violation of the Constitution of this State, are 
hereby legalized, ratified, and confirmed.” It is urged, that the 
qualifying words “ which were not made in violation of the
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Constitution of this State,” were unnecessary, because the 
Legislature could not make valid any act done in violation of 
the Constitution; and it is sought to have the provision con-
strued as if it read that all subscriptions, made after such a 
voting as took place in this case, are legalized, ratified, and 
confirmed. But this assumes that the Legislature regarded such 
voting as being the holding of such a special election as the 
Constitution requires. If the Legislature had distinctly, in 
words, designated and identified such voting, and adopted it as 
being such an election, and as evidencing the assent required 
by the Constitution, it might be held that there was an inten-
tion manifested to ratify this particular voting and assent and 
subscription, still leaving it open to be determined whether, on 
the whole, the Constitution had been complied with, and the 
Legislature had, in fact and in law, authorized the subscription. 
Such a designation and identification of a voting at an elec-
tion, described as resulting in an approval by the constitutional 
two-thirds of the qualified voters, followed by an authority to 
Grenada County, declared to be based on such approval, to 
subscribe for stock in the Vicksburg and Nashville Railroad 
Company, is found in the act of the Legislature of Mississippi, 
approved January 27, 1872, Laws of 1872, ch. 71, p. 290, § 4, 
seven weeks before the act in question was approved. It was 
the act involved in Grenada County v. Brogden, 112 U. S. 261, 
where this court held that it was a valid confirmatory act. But 
no such view can be taken of the act in this case. The intention 
of the Legislature to confirm and ratify the subscription in ques-
tion cannot be ascertained, with certainty, from the language 
of the act, which is too vague to form the basis of so important 
an authority as that sought to be deduced from it. As is said 
in State v. Stoll, 17 Wall. 425, 436, if the Legislature intended 
to do what is claimed “it was bound to do it openly, intelligi-
bly and in language not to be misunderstood,” and “as a 
doubtful or obscure declaration would not be justifiable, so it 
is not to be imputed.”

Even a bona fide holder of a municipal bond is bound to 
show legislative authority in the issuing body to create the 
bond. Recitals on the face of the bond or acts in pais, operat-
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ing by way of estoppel, may cure irregularities in the execution 
of a statutory power, but they cannot create it. If, as in the 
present case, legislative authority was wanting, the bond has 
no validity.

The general act of April 19, 1872, is referred to in the 
declaration. But it does not avail in this case; for, although 
the bonds were issued after its passage, the subscription took 
place before, and the act applies only to future elections and 
subscriptions and authorizes only bonds bearing interest at 
seven per cent, per annum.

Judgment affirmed.

MOWER v. FLETCHER.

SAME v. SAME & Another.

IN ERROR TO THE SUPREME COURT OF THE STATE OF CALIFORNIA.

Submitted March 23, 1885.—Decided March 30, 1885.

A judgment of the Supreme Court of a State remanding a case to a State court 
with orders to enter a specified judgment is a final judgment for the pur-
poses of a writ of error to this Court.

A judgment of a superior court remanding a case to an inferior court for 
entry of judgment, and leaving no judicial discretion to the latter, as to 
further proceedings, is final.

These were motions to dismiss two causes brought here in 
error from the Supreme Court of California. The grounds for 
the motions are stated in the opinion of the court.

JL D. Brai/na/rd and Mr. James K. Redi/ngton for the 
motions.

Mr. William J. Johnston, opposing.

Mr . Chief  Just ice  Wait e  delivered the opinion of the court. 
These motions are made on the ground that the judgments
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