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rendered at general term. As the general term had closed, it
was quite proper to apply to the court sitting in special term
for the allowance of the appeal. The allowance by the court,
while in session at special term, would not do away with the
necessity of a citation, because the allowance would not have
been made at the same term in which the decree was rendered.
Yeaton v. Lenox, 7 Pet. 220, 221 ; Railroad v. Blair, 100 U. 8.
661, 662. As the allowance was made by the court, it was
quite regular for the Chief Justice to sign the citation.

The transcript also shows that the bond was approved by
the court. It seems to have been presented to the court on
the 10th of July and approved the next day. What was done
was, according to the transcript, “In the Supreme Court of
the District of Columbia.”

Even if the citation was not served in time, which we do not
decide, the failure to serve will not work a dismissal of the
appeal. Dayton v. Lash, 94 U. S. 112,

The last ground of the motion to dismiss was not relied upon
in argument. The effect of what has been done was to allow
a separate appeal by Alfred Richards.

The motions are overruled.
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APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA.
Argued January 27, 1885.—Decided March 2, 1885.

In a suit in equity for redeeming unoceupied and unenclosed city lots from a
mortgage, the mortgagee in constructive possession is chargeable only with
the amounts actually received by him for use and occupation.

1t would be unreasonable to charge him with interest on the loans secured by
the mortgage.

Respondent defended against complainant’s claim to redeem, by setting: up
that the alleged mortgage was an absolute conveyance. This being declided
adversely, Held, That in accounting as mortgagee in constructive possession,
he was not liable for a temporary speculative rise in the value of tl%e tract,
which subsequently declined—both during the time of such possession.
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PEUGH v. DAVIS:
Opinion of the Court.

The facts which make the case are stated in the opinion of
the court.

Mr. Richard T. Merrick and Mr. T. T. Crittenden (Mr.
Luther H. Pike was with them), for appellant.

Mr. Albert G. Riddle for appellee.

M. JusticeE MiLLER delivered the opinion of the court.

This case was before us at the October term, 1877, and the
question then was whether certain instruments of writing,
made by Peugh to Davis, constituted an absolute conveyance
of lots in the District of Columbia, or were in the nature of a
mortgage security for loan of money. The court was of
opinion that on all the facts of the case the latter was the true
construction of the transaction between the parties.

The court below was directed to permit the plaintiff Peugh
to redeem the property by the payment of the loan, with in-
terest at six per cent. per annum, and, as it appeared that the
defendant had taken possession of the property, it was said in
the opinion that he “ should be charged with a reasonable sum
for the use and occupation of the premises from the time he
took possession in 1865, and allowed for the taxes paid and
other necessary expenses incurred by him.” Peugh v. Dawvis,
9% U. 8. 332.

Upon the return of the case to the Supreme Court of the
District of Columbia it was referred to an auditor to ascertain
the sum necessary to redeem on that basis. Two reports were
made, neither of which were entirely acceptable to the parties
or to the court, which finally, by a decree in general term,
allowed nothing for use and occupation by defendant, but did
make an allowance for a sum received from the United States
for its use, after deducting from this latter sum the amount
paid to an agent for its collection.

The appellant assigns for error that no allowance was made
him for the use and occupation by defendant.

The reply to this is that he never used and occupied it or




544 OCTOBER TERM, 1884,
Opinion of the Court.

received any rents, except the amount for which he is charged
as received from the government.

The lots were open, unenclosed, with no buildings on them,
and no actual possession or use of them was had by the de-
fendant. His possession was merely constructive under his
interpretation of the contract, that the land was his own. The
witnesses say it was worth nothing in its actual condition, and
no evidence is given to the contrary. n

It is urged that a sum equal to the interest on the money
borrowed by Peugh should be allowed as rent, or for oc-
cupation, from the time Davis asserted his ownership and pos-
session. We can see no reason for this, and it would have
been in conflict with the instruction contained in the opinion
of this court that he “should be charged a reasonable sum for
the use and occupation.” If this was worth nothing, that was
the end of that matter.

It is said that during the period in question the land rapidly
rose in value and afterwards declined. That Peugh could have
sold it, and probably was offered a sum for it which would
have left him a large profit, and that he ought in this transaction
to set off this loss against the amount he must pay to redeem.

This is not allowance for use and occupation. It is damages
for a tort. It cannot be recovered in this suit if it could be
recovered in any.

The short answer to all this is, that Mr. Peugh owed the
money he had borrowed from Davis. What he is now claim-
ing in the original suit is the right to pay the money and have
a re-conveyance of the land. Nothing hindered during all this
time that he should pay this money; and if, as he alleges,
Davis denied his right to do so, then he should have made a
regular and lawful tender of the amount due.

If he had done so, the interest would have ceased to run
against him, and the amount that he is now required to pay
would have been diminished by more than one-half. .

A lame attempt is made to show that he did make this
tender. Some evidence is offered that he told Davis he was
ready to account with him and pay what was due, and that he
had the money with him.
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But in order to make a tender that would have caused the
interest to cease, he should have ascertained for himself the
sum due, or have fixed upon a sum which was sufficient, and
then made a formal tender by counting out or offering that
sum to Davis distinctly and directly as a tender.

The fact that he did not do this is the answer to all that he
now claims in this court. e has been permitted to redeem.
His own assertion of that right has been allowed him ; but if
he ever had this money and was ready and willing to pay it,
he did not do so. He did not produce or show it. He did not
fix the amount he was ready to pay; but he took the money
away with him, and used it himself, and there is no hardship
in requiring him to pay six per cent. interest on it, if he wishes
to redeem the lots.

The decree of the Supreme Court of the District is

Apftrmed.

GUMBEL ». PITKIN & others.

IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF LOUISIANA.

Submitted January 26, 1885.—Decided March 2, 1885.

A writ of error will not be dismissed for want of jurisdiction by reason
of failure to return with it an assignment of errors. Ackley v. Hall, 106
U. S. 428, affirmed.

When a third party intervenes in a pending suit, to claim property in the
custody of the marshal by virtue of a writ of attachment issued therein, a
judgment dismissing his intervention is final as to that issue ; and one dis-
tributing the proceeds of the property to other parties is also final.

When a writ of error gives the names of all parties as they are found in the rec-
ord of the case in the court below, and there is nothing in the record to
show that there were other parties, the writ is sufficient, even if the defend-
ants in error are there described by firm names, as A. B. & Co., &e. This
case distinguished from 7%e Protector, 11 Wall. 82.

Motion to dismiss and affirm. The grounds of the first mo-
tion were, (1) That no copy of the writ had been lodged with
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