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symbol of money due and as capable of passing current upon 
the principle explained in the authorities, with respect to bank 
notes and exchequer bills, as the bonds themselves would have 
been if they had been actually delivered in exchange for it.” 
1 App. Cas. 497.

We are, therefore, of opinion that the title of J. S. Morgan & 
Co., and of L. Von Hoffman & Co., respectively, to the bonds 
claimed by them, ought to have prevailed against that set up 
by the Manhattan Savings Institution ; and for error in not so 
holding,

The several judgments of the Court of Claims in these cases 
are reversed, and the causes are rema/nded to that court, 
with directions to render judgments in accordance with this 
opinion.

PROVIDENT INSTITUTION FOR SAVINGS v. MAYOR 
& ALDERMEN OF JERSEY CITY.

IN ERROR TO THE COURT OF CHANCERY OF THE STATE OF NEW

JERSEY.

Submitted January 9, 1885.—Decided March 2,1885.

An act which makes water rents a charge upon lands in a municipality, with a 
lien prior to all encumbrances, in the same mauner as taxes and assess-
ments, gives them priority over mortgages on such lands made after the 
passage of the act, whether the water was introduced on the lot mortgaged 
before or after the giving of the mortgage.

An act thus making water rates a charge upon lands in a municipality prior to 
the lien of all encumbrances, does no violation to that portion of the 
14th Amendment to the Constitution which declares that no State shall 
deprive any person of property without due process of law.

It is not necessary in this case to decide as to the effect of such act upon mort-
gages existing at the time of its enactment; but even in that case the court 
is not prepared to say that it would be repugnant to the Constitution.

This was a bill in equity filed in the Court of Chancery of 
New Jersey by the appellant, to foreclose two mortgages 
given to it on a certain lot in Jersey City by Michael Nugent 
and wife, and another person, the first being dated January
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19,1863, to secure the payment of $900 and interest, and the 
second, dated July 13, 1869, to secure the payment of $700 
and interest. The complainants also claimed, under the stipu-
lations of the mortgages, the amount of certain premiums of 
insurance paid by them. By an amended bill, making the 
Mayor and Aidermen of Jersey City a defendant, the com-
plainants alleged that the city claimed a lien on the mortgaged 
premises prior to that of the mortgages, for certain water rents, 
for supplying water to the occupants of the same for the year 
1871, and from thence to the time of filing the bill: that this 
claim was made under an act of the legislature of New Jersey, 
passed May 25, 1852, authorizing the construction of water 
works for the city, and the act revising the city charter, passed 
in March, 1871. The bill denied the validity of this claim, 
and averred that those portions of .the said acts which pur-
ported to give such a priority had the effect to deprive the 
complainant of its property in the mortgaged premises without 
due process of law, and were in violation of the Constitution 
of the United States as well as that of New Jersey ; and the 
complainant prayed for a foreclosure and sale of the lot in 
question as against all the defendants.

There was annexed to the bill and referred to therein a 
copy of the “ Tariff of Rates and Regulations for the Use of 
Passaic Water; also Rules regulating the plumbing of houses 
and the tapping of Sewers; ” being the regulations adopted 
by the Board of Public Works of Jersey City under the statutes 
referred to in the bill. The water rates specified in this tariff 
(except for measured water) were graduated in a table accord-
ing to the width and number of stories of the houses, and were 
made payable annually in advance on the 1st of May in each 
year, with a penalty of three per cent, if not paid by the 1st of 
July, and interest at the rate of seven per cent, from the 20th 
of December. The regulations extend to many details, making 
provision for extra charges to certain kinds of establishments, 
providing penalties for misuse of the water, &c., &c.

The city authorities answered the bill, admitting that they 
had assessed upon the mortgaged premises the water rents set 
forth in the bill, and alleged that they were imposed in pur-
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suance of an act of the legislature of New Jersey, entitled “ An 
Act to authorize the construction of works for the supplying of 
Jersey City and places adjacent with pure and wholesome 
water,” approved March 25, 1852, and an act entitled “An Act 
to reorganize the local government of Jersey City,” passed 
March 31,1871, and the supplements thereto; and insisted that 
said water rents were a lien prior to the mortgages, and prayed 
that it might be so adjudged.

The other defendants made no defence.
The complainant and the city authorities entered into a 

stipulation to the effect, that the allegations of fact in the bill 
were to be taken as true; that, in the assessment of the water 
rents, interest and penalties, all the requirements of the act 
“ to reorganize the local government of Jersey City,” passed 
March 31, 1871, and the supplements thereto, had been com-
plied with, and that the only question to be determined by the 
court was, whether upon the facts stated in the bill, the water 
rents and interest and penalties mentioned therein, or any of 
them, were liens upon the property in question prior to the lien 
of the complainant’s mortgages.

The chancellor decided that the giving of a priority of lien 
to the water rents over the mortgages, pursuant to the statutes, 
did not deprive the complainant of its property without due 
process of law, and did not otherwise conflict with the Consti-
tution of the United States, or with that of New Jersey; and 
he decreed that, for the purpose of raising the money due on 
the mortgages, the mortgaged premises must be sold subject to 
such lien, and that the bill must be dismissed as against the city. 
This decree, being appealed from, was affirmed by the New 
Jersey Court of Errors and Appeals, and the record was re-
manded to the Court of Chancery. The case is brought here 
by writ of error, and the errors assigned resolve themselves 
into the single error of sustaining the priority of the lien of the 
water rents over that of the complainant’s mortgages.

Mr. Charles H. Hartshorne for appellant.—Water rents are 
not assessments for special benefits. This has been often adju-
dicated in New Jersey. State v. Jersey City, 12 Vroom (41 N.
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J. Law), 471, 476; State, Vreeland v. Jersey City, 14 Vroom (43 
N. J. Law), 135. Nor are they taxes. This point has also been 
adjudicated by all the superior courts of New Jersey. All such 
rents levied since September, 1875, are, so far. as levied as taxes, 
void under the amendment to the State Constitution adopted at 
that time. State, Vreeland n . Jersey City, cited above; State, 
Culver n . Jersey City, 16 Vroom (45 N. J. Law), 256; Provi-
dent Institution v. Allen, 10 Stewart (37 N. J. Eq.) 36. Water 
rents, where water has been used on the premises, can only be 
maintained against the owner upon the ground of an implied con-
tract by the owner to pay for what he uses. The statute gives a 
special lien to the city to secure the price of the water so sold. 
This was settled by Vreeland v. O’Neil, 9 Stewart (36 N. J. Eq.) 
399; & C. on appeal under the name of Vreeland v. Jersey 
City, 10 Stewart (37 N. J. Eq.) 574. This adjudication, being 
upon a question of local law, between citizens of the same State, 
will be accepted as conclusive by this court. The city, thus 
claiming under a contract only, and not under the power of 
taxation, stands on the same ground as an individual or private 
corporation, and is entitled to no greater privileges than those 
to which an individual would be entitled who claimed under a 
similar contract with similar statutory privileges. This consider-
ation distinguishes this case from Murray v. Hoboken Land and 
Improvement Co., 18 How. 272. The statutes deprive the mort-
gagee of its property without due process of law, where the 
property is insufficient to satisfy both liens, in so far as they 
purport to postpone the lien of the mortgages to the lien of 
subsequently assessed water rents. They also deprive the 
mortgagee of its property without due process of law, in so far 
as they authorize the summary proceedings for collecting taxes 
to be used against mortgagees to collect water rents. The 
mortgagee’s right of priority is a right of property. The de-
struction of that priority is a deprivation of property. Among 
the incidents of property are the right of a mortgagee to bring 
ejectment (the mortgage being overdue before the assessments 
of water rents), Osborne n . Tunis, 1 Dutcher, 633 ; the right to 
enjoin or sue for waste, Jackson v. Farrell, 10 Vroom 329; 
and the right to foreclosure and sale, Parker v. Child, 10 C. E.
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Green (25 N. J. Eq.) 41. It will not be denied that these rights 
are property, protected by the constitutional guaranty. It is 
equally clear that the right of priority over subsequent liens is 
an element of that right of property. The following cases 
are cited to show the kind of rights which courts treat as 
protected by this constitutional provision : Lavin v. Emigrant 
Industrial Savings Bank, 18 Blatchford, 1 ; Ridlon v. Cressey, 
65 Maine, 128 ; Burke v. Nechamics> Saving Bank, 12 B. I. 
513 ; Sinking Fund Commissioners v. Bank of Kentucky, 1 
Met. (Ky.) 174 ; Trustees of Public Schools v. Trenton, 3 Stew-
art (30 N. J. Eq.) 677. The statutes further deprive the mort-
gagee of its property without due process of law, in so far as 
they allow the machinery for collecting taxes to be applied 
against the mortgagee to the collection of water rents. It is 
an attempt to exercise the taxing power to collect a private 
debt, which cannot be done. Cooley, Constitutional Limitation, 
362, 463, 490 ; Ames v. Port Huron Co., 11 Mich. 147 ; Glover 
n . Powell, 2 Stockton, 211 ; Rockwell v. Nearing, 35 N. Y. 302; 
Parsons n . Russell, 11 Mich. 114 ; Coit v. Waples, 1 Minn. 134; 
Johnson v. Van Horn, 16 Vroom*(45 N. J. Law), 136. No as-
sent, by the mortgagee, to the provisions of the act of 1852, 
postponing the mortgage lien to the lien of the subsequently 
assessed water rents, can be inferred from the acceptance of the 
mortgages, after the passage of that act. There has been 
no waiver, on the part of the mortgagee, of the priority of his 
lien. He had no freedom of choice. It is not denied that 
property is held subject to laws enacted in accordance with the 
Constitution ; but in the language of the court in Lavin v. In- 
dustrial Sa/vings Bank, 18 Blatchford, 1, cited above: “The 
State cannot take away from property the essential character 
of property. It cannot, under cover of the exercise of the po-
lice power, make property already acquired, or thereafter to be 
acquired, subject to be taken away from its owner without due 
process of law. It could not pass a general law providing, as 
to all after-acquired property, that it should be held on the 
tenure or condition, that, in certain prescribed cases, it should 
be taken from the owner and given to another, without any 
form of judicial proceeding, without notice or an opportunity
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to be heard. A construction which would allow this would, in 
effect, allow a State, by law, to abrogate, within its limits, the 
institution of property altogether; and although it is true, that 
that which a man has not cannot be taken from him, yet the 
necessary implication of the amendment is that ‘property] as 
generally understood, with all its necessary incidents, shall for-
ever be preserved, within the limits of the Union.”

Mr. William Brinkerhoff for defendants in error.

Mr . Just ice  Bra dl ey  delivered the opinion of the court. Ue 
recited the facts as above stated and continued :

The ground on which the decision below was placed was, 
that the laws having made the water rents a charge on the 
land, with a lien prior to all other encumbrances, in the same 
manner as taxes and assessments, the complainant took its 
mortgages subject to this condition, whether the water was in-
troduced on to the lot mortgaged before or after the giving of 
the mortgage; and hence the complainant had no ground 
of complaint that its property was taken without due process 
of law.

We do not well see how this position can be successfully 
controverted. The origin of the city’s right to priority of lien 
goes back to the year 1852, when the legislature passed the 
act “to authorize the construction of works for supplving 
Jersey City and places adjacent with pure and wholesome 
water.” That act laid the foundation of a scheme for leading 
water from the Passaic River to Jersey City, a distance of seven 
or eight miles, across the channel of the Hackensack River, 
and over the ridges of Lodi and Bergen. Power was given to 
a board of commissioners appointed for that purpose, to take 
the necessary lands by right of eminent domain, to borrow 
money on the credit of the city, to lay pipes through the streets, 
and to make all necessary and proper regulations for the dis-
tribution and use of the water, and “ from time to time to fix 
the price for the use thereof and the times of payment; ” and 
y section 14 of the act, it was declared “ that the owner and 

occupier of any house, tenement or lot, shall be liable for the
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payment of the price or rent fixed by the commissioners for 
the use of the water by such occupier, and such price or rent 
so fixed shall be a lien upon said house, tenement or lot, in the 
same way and manner as other taxes assessed on real estate in 
Jersey City are liens, and shall be collected in like manner.” 
This law has been substantially continued to the present time. 
On a revision of the city charter in 1871, the Board of Water 
Commissioners was replaced by a Board of Public Works, in-
vested with the same powers and duties ; and by section 81 of 
the revised charter, after providing for the fixing of the water 
rents as in the act of 1852, it was, amongst other things, further 
enacted as follows:

“ And the said board shall from time to time determine and
give public notice of the times and places at which the said 
water rents shall be due and payable, and the penalties to be 
charged for delaying the payments beyond the times so fixed; 
and the said water rents shall, until paid, be liens upon the
property charged therewith; and the said board may, at any 
time after the twentieth day of December, in each year, deliver
to the Board of Finance and Taxation of Jersey City, an 
account certified under the hand of the president, of all such 
water rents and penalties for delinquency as are then due and 
remain unpaid ; and the said Board of Finance and Taxation 
shall, upon receiving said certified account, cause said lands to 
be sold for the payment of said water rents and penalties, and 
the interest thereon, from said' twentieth day of December, at 
the rate of twelve per centum per annum, and also costs, charges
and expenses of advertising and sale in the same manner as 
said Board of Finance and Taxation may be authorized by law 
to sell lands in said city for the payment of taxes thereon, and 
said proceedings and the effect thereof, shall be the same in all 
things as if the said lands were sold for taxes.”

By section 151 of the same charter it was enacted (substan-
tially as the law had been since the year 1839) “ that all taxes 
and assessments which shall hereafter be assessed or made
upon any lands, tenements or real estate situate in said city, 
shall be and remain a lien thereon from the time of the con-
firmation thereof until paid, notwithstanding any devise,
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descent, alienation, mortgage or other encumbrance thereof; and 
that if the full amount of any such tax or assessment shall not 
be paid and satisfied within the time limited and appointed for 
the payment thereof, it shall and may be lawful for the Board 
of Finance and Taxation to cause such lands, tenements or real 
estate to be sold at public auction, for the shortest term for 
which any person will agree to take the same and pay such tax 
or assessment, or the balance thereof remaining unpaid, with 
the interest thereon, and all costs, charges and expenses.” And 
it was provided: “ That all moneys paid for the redemption of 
said lands, tenements or real estate as aforesaid, together with 
such taxes and assessments as shall be paid by a mortgagee or 
other creditor, under a judgment, attachment or mechanic’s 
lien, shall be a lien on said lands, tenements or real estate for 
the amount so paid, with interest at the rate of seven per 
centum per annum ; and such lien shall have precedence of all 
other liens on said lands, tenements or real estate ; and on fore-
closure of any mortgage by such mortgagee redeeming, shall 
be directed to be made out of said lands, and on sale of said 
lands under any such judgment, attachment or mechanic’s lien, 
shall be paid out of the proceeds of sale.”

These extracts are sufficient to show the general character 
of the system by which the water rates are imposed and en-
forced in Jersey City. Much discussion has taken place in the 
State courts as to the precise nature of these water rents: 
whether they are a tax, or an assessment for benefits, or a < 
stipulated compensation resting on implied contract. If re-
garded as taxes, they have been supposed to conflict with a 
clause in the State Constitution, adopted in 1875, declaring that 
“ property shall be assessed for taxes under general laws, and 
by uniform rules, according to its true value.” If regarded as 
special assessments for benefits arising from a public improve-
ment, they have been held as open to the objection of not being 
laid on correct principles—being distributed according to the 
dimensions and measurements of the several lots and buildings, 
and not according to the benefits received. These objections 
were held to be conclusive in the case of water rents imposed 
on unoccupied lots, and lots not supplied with water; both the

vol . cxin—33
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act of 1852, and the revised charter of 1871, having provided 
for the imposition of water rents on property of that kind, 
situated on streets in which water pipes were laid. The 
Supreme Court of the State has decided that under the State 
Constitution this imposition cannot be sustained; because, for 
the reasons just stated, it is neither valid as a tax, nor as a 
special assessment for benefits. State v. Jersey City, 14 Vroom, 
135. But the rents imposed for water actually used, as in the 
case now under consideration, have been held valid on the 
ground of an implied contract to pay them. The terms being 
public and well known, persons applying for a supply of water 
are supposed to assent to them. Vreeland v. O’Neil, 36 N. J. 
Eq. (9 Stewart), 399; & C. on appeal, 37 N. J. Eq. (10 Stewart), 
574.

As the case comes before us, it is not necessary to enter into 
the discussions that have occupied the State courts. We are 
to assume that the rents, penalties and interest claimed by the 
city have been imposed and incurred in conformity with the 
laws and Constitution of the State ; and that, by virtue of said 
laws and Constitution, they are a lien on the property mort-
gaged to the complainant prior to that of its mortgages; and, 
this being so, we are only concerned to inquire "whether those 
laws thus interpreted are, or are not, repugnant to the Con-
stitution of the United States. The only clause of the Con-
stitution supposed to be violated is that portion of the 14th 
Amendment which declares that no State shall deprive any 
person of life, liberty, or property without due process of law. 
It is contended that the mortgages created in 1863 and 1869, 
there being then no valid water rents due on the lot mort-
gaged, invested the complainant with the first lien thereon, 
and that that lien is property; and that the statutes of 1852 
and 1871, by giving a superior lien to water rents afterwards 
accrued, deprive it of its said property without due process of 
law.

What may be the effect of those statutes, in this regard, 
upon mortgages which were created prior to the statute of 
1852, it is unnecessary at present to inquire. The mortgages 
of the complainant were not created prior to that statute, but
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long subsequent thereto. When the complainant took its 
mortgages, it knew what the law was; it knew that, by the 
law, if the mortgaged lot should be supplied with Passaic water 
by the city authorities, the rent of that water, as regulated and 
exacted by them, would be a first lien on the lot. It chose to 
take its mortgages subject to this law; and it is idle to contend 
that a postponement of its lien to that of the water rents, 
whether after accruing or not, is a deprivation of its property 
without due process of law. Its own voluntary act, its own 
consent, is an element in the transaction. The cases referred 
to by counsel to the contrary, holding void a consent exacted 
contrary to the Constitution, have no bearing upon the pres-
ent cases.

It may, however, be contended (though it is not by the 
counsel in this case), that the revised charter of 1871 introduced 
new impositions, additional to the mere water rent, such as au-
thorizing a penalty to be imposed by the Board of Public 
Works, if payment of the water rents were not made by a 
certain time, and a heavy rate of interest on rents continuing 
in arrear. But we look upon these provisions as merely in-
tended to enforce prompt payment, and as incidental regula-
tions appropriate to the subject. The law which authorized 
these coercive measures gave to mortgagees and judgment 
creditors the right to pay the rents and to have the benefit of 
the lien thereof; so that it was in their own power to protect 
themselves from any such penalties and accumulations of 
interest. They are analogous to the costs incurred in the fore-
closure of the first mortgage, which have the same priority as 
the mortgage itself over subsequent encumbrances.

In what we have now said in relation to the anterior ex-
istence of the law of 1852 as a ground on which this case may 
be resolved, we do not mean to be understood as holding that 
the law would not also be valid as against mortgages created 
prior to its passage. Even if the water rents in question cannot 
be regarded as taxes, nor as special assessments for benefits 
arising from a public improvement, it is still by no means clear 
that the giving to them a priority of lien over all other encum-
brances upon the property served with the water would be re-
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pugnant to the Constitution of the United States. The law 
which gives to the last maritime liens priority over earlier liens 
in point of time, is based on principles of acknowledged justice. 
That which is given for the preservation or betterment of the 
common pledge is in natural equity fairly entitled to the first 
rank in the tableau of claims. Mechanics’ lien laws stand on 
the same basis of natural justice. We are not prepared to say 
that a legislative act giving preference to such liens even 
over those already created by mortgage, judgment or attach-
ment, would be repugnant to the Constitution of the United 
States. Nor are we prepared to say that an act giving prefer-
ence to municipal water rents over such liens would be obnox-
ious to that charge. The providing a sufficient water supply 
for the inhabitants of a great and growing city, is one of the 
highest functions of municipal government, and tends greatly 
to enhance the value of all real estate in its limits; and the 
charges for the use of the water may well be entitled to take 
high rank among outstanding claims against the property so 
benefited. It may be difficult to show any substantial dis-
tinction in this regard between such a charge and that of a 
tax strictly so called. But as the present case does not call for 
an opinion on this point, it is properly reserved for consideration 
when it necessarily arises.

The decree of the Court of Errors and Appeals of New Jer-
sey is Affirmed.

UNION PACIFIC RAILWAY COMPANY v. 
CHEYENNE.

APPEAL FROM THE SUPREME COURT OF THE TERRITORY OF WYOMING.

Argued November 18,19, 1884.—Decided March 2,1885.

The act of the legislature of Wyoming, passed December 13, 1879, which re-
quired the State auditor to furnish to the Territorial Board of Equalization 
a list for assessment and taxation of the road bed, superstructure, and ot er 
enumerated property of every railroad and telegraph company in the er- 
ritory, when any portion of the property of such company was situate in
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