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Hitz v. National Metropoletan Bank, 111 U. S. 722, was decided after elaborate
argument and careful] consideration, and is adhered to by the court.

Mr. 8. 8. Henkle for appellant.

Mr. Leigh Robinson and Mr. James Lowndes for appellee.

Mz. Crier Justice Warre delivered the opinion of the court.

A motion has been made to dismiss this appeal because the
value of the matter in dispute does not exceed $2,500. From
the facts appearing in the record, supplemented as they have
been by affidavits as to value, we are satisfied this motion
should be overruled, and it is so ordered.

It is conceded in the brief filed for the appellee “ that the
essential facts in this case are substantially like those in itz v.
The National Metropolitan Bank, 111 U. 8. 722.” That case
was decided on full consideration after an elaborate argument
on both sides, and we are satisfied with the conclusion then
reached. 'We therefore reverse this decree, on that authority,
and remand the cause, with instructions to enter a decree in
accordance with the prayer of the bill, enjoining the appellee
McGrew from selling, or attempting to sell, the marital right
or interest of the husband of the appellant in the property
described in the bill for the payment of his judgment against
the husband. Leversed.
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In Towa, a general denial by a defendant, in an action on a contract, of each
and every allegation in a petition which sets forth the contract and avers
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that the plaintiff had duly performed all the conditions on his part to be
performed, admits the performance of a condition precedent in the con-
tract that the plaintiff should deposit a sum of money for his faithful per-
formance thereof.

The facts that make the case are stated in the opinion of the
court.

Mr. Galusha Parsons for plaintiff in error.
No appearance for defendant in error.

Mgr. Justice Marraews delivered the opinion of the court.

The plamtiff in error, who was plaintiff below, sued to re-
cover damages for an alleged breach of a written contract,
entered into at Chicago, for the sale and delivery of 1,000 hogs,
to average 250 pounds or over, to be delivered at Plattsburg,
Missouri, in the month of December, 1876, at the seller’s option,
at $4.50 per hundred gross weight. The contract contained
the following clause:

“ Each party hereby agrees to deposit one thousand dollars
($1,000) each in the Union Stock Yard National Bank for the
faithful performance of the above contract, the thousand dol-
lars to be forfeited to the party who fails to perform his part of
the contract.”

The petition, setting out the cause of action, alleged that
“the plaintiff duly performed all the conditions upon his part
to be kept and performed.”

The answer stated that the defendant ¢ denies each and every
allegation in said petition, and the three several counts thereof
contained as fully and to the same purpose and effect as though
each special allegation were herein specifically put in issue.”

On the trial it was claimed by counsel for the plaintiff that
the deposit of money, specified in the contract, was not a con-
dition precedent to the right of recovery ; but thatif it was, its
performance by the plaintiff was admitted upon the face of the
pleadings. The court was requested so to instruct the jury,
and its refusal to do so is now alleged as error.

The obligation to make the stipulated deposit rested upon each
party, as one of the terms of the agreement, so that to charge
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the other with a default, it became necessary to allege and
prove performance, or some legal excuse for non-performance,
And if the National Bank, specified in the contract, refused to
become the depository for the purposes of the agreement, none
other could be substituted without the consent of both parties.
This is the plain meaning of the stipulation. It is one the par-
ties had a right to make ; and their agreement on the subject
is the law of the case.

The denial in the answer of each and every allegatian in the
petition would certainly seem, as far as words are concerned, to
put in issue the performance in this respect, as in every other,
on the part of the plaintiff, alleged in the petition.

But counsel for the plaintiff in error contends that such is not
its legal effect under the Code of Iowa, which also regulates the
pleading and practice in such cases in the courts of the United
States sitting in that State.

By § 2715 of the Towa Code, it is provided that, ¢ in plead-
ing the performance of conditions precedent in a contract, it
is n0t necessary to state the facts constituting such perform-
ance, but the party may state, generally, that he duly per-
formed all the conditions on his part;” and § 2712 enacts
that every material allegation in a pleading not controverted by
a subsequent pleading shall, for the purposes of the action, be
deemed true.

§ 2717 is as follows :

“ If either of the allegations contemplated in the three pre-
ceding sections is controverted, it shall not be sufficient to do
50 in terms contradictory of the allegation, but the facts relied
on shall be specifically stated.”

The two other sections referred to are §§ 2714 and 2716,
the latter of which provides that, “a plaintiff suing as a cor-
poration, partnership, executor, guardian, or in any other way
implying corporate, partnership, representative, or other than
individual capacity, need not state the facts constituting such
capacity or relation, but may aver generally, or as a legal con-
clusion, such capacity or relation ; and where a defendant is
held in such capacity or relation, a plaintiff may aver such
capacity or relation in the same general way.”
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The application of the rule prescribed in § 2717 to the
cases described in § 2716, has several times been considered
and adjudged bythe Supreme Court of Iowa. In the most
recent of them, to which our attention has been called, #ayes,
Adid’r, v. Turley, 60 Iowa, 407, the plaintiff averred in his
petition that he was the duly appointed, qualified and acting
administrator of the estate, &c. The defendants’ answer said,
they denied each and every allegation in said petition con-
tained. , It was held by the court that the jury should have
been instructed that, the denial being insufficient, they could
not take notice of it, and they should therefore consider it
admitted that the plaintiff was duly appointed and qualified
administrator.

So in Stier v. The City of Oskaloosa, 41 lowa, 353, it was
held that a bare denial, in the answer,of the averment in the
petition, that the defendant was a corporation, does not put
that fact in issue.

To the same effect are the following cases: Coates v. The
Galena and Chicago Union Railroad Co., 18 Towa, 277; Black-
shire v. The lowa Homestead Co., 39 Towa, 624 ; Gatesv. Car-
penter, 43 Towa, 152!

No distinction can be drawn between the application of the
rule to the cases mentioned in § 2716 and that specified in
§ 2715; and upon such a question we feel bound to adopt
the construction of the State Code which has been established
by the decisions of the Supreme Court of Towa.

It follows, therefore, that the Circuit Court erred in its in-
struction to the jury that the alleged performance, on the part
of the plaintiff below, of the condition of the contract which
required a deposit of money in the Union Stock Yard National
Bank, was a matter in issue and requiring proof; and in not
instructing them, as requested by the defendant, that it ws to
be taken as a fact without proof, upon the admission in the
pleadings.

For this error,

The judgment of the Circuit Court is reversed, and the cause

remanded, with instructions to award a new trial.
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