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MEMORANDUM.

SUPREME COURT OF THE UNITED STATES.
OcroBEr TERM, 1883.

Ordered that Section 3, of Rule 32, be amended so as to read
as follows:

3. All such cases will be advanced on motion. The motion may be made
ex parte. 1f granted, the party on whose motion the case shall have been
advanced may have the case submitted on printed briefs, on serving, with a
copy of his brief, on the adverse party, a notice of intention to submit, such as
is required by Rule 6, to be given upon motions to dismiss writs of error and
appeals.

5th May, 1884.

ERRATA.

Page 194, line 10: for ‘‘sending” read ¢‘receiving.”
‘¢ 216, line 3 of syllabus : for ¢ hereinafter” read ¢ hereinbefore.”
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IN THE
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OTOE COUNTY ». BALDWIN.
BALDWIN ». OTOE COUNTY.

IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR
THE DISTRICT OF NEBRASKA.

Submitted January 4th, 1884.—Decided March 17th, 1884,

Jurisdiction— Legislative Authority— Municipal Bonds—Municipal Corpora-
tions— Nebraska— Practice—Statutes.

Bonds to the amount of $40,000 were issued bﬁ the county of Otoe, in the State
I

(then Territory) of Nebraska, to the CQLnQ Bluﬁq&nd St. Joseph Railroad
Company, as a donation to that pany in the construction of a
railroad in Fremont County, @wa, to eyre to said Otoe County an eastern
railroad conneetion, Nof vithstuu{lﬁ.ﬁ{ any defs@s or irregularities in the
voling upon or issuing said lgnﬁi:, t.hf:*{ ré-validated by § 8 of the act of
the legislature of 1[:0\Qﬁft§‘tc of Nab %ka. passed February 15th, 1869
(Laws of 1860, p. 93),\)ntillut \.BW\ Act to enable counties, cities, and pre-
cints to horrow money on tir bonds, or to issue bonds to aid in the con-
struction or completion of works of internal improvement in this State, and
to legalize bonds already issued for such purpose,” taken in connection with
another act of said legislature of the same date (Laws of 1869, p- 200).

The decision of this court in Railroad Company v. County of Oloe, 16 Wall.
667, cited and applied,

The legislature of a State, unless restrained by its organic law, has the right
to authorize a municipal corporation to issue bonds in aid of a railroad, and
to levy a tax to pay the bonds and the interest on them, with or without a
popular vote, and to eure, by a retrospective act, irregularities in the exer-
cise of the power conferred.

VOL, ex1—1
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dollars, and sixty of which are each for five hundred dollars, in the
aggregate amounting to the sum of forty thousand dollars, exe-
cuted and issued, or to be issued from time to time, as the wants
of said county shall require, to pay to the Council Bluffs and St.
Joseph Railroad Company, as an appropriation made by said
county to said railroad company, to aid in the construction of
the railroad of said company, to be located in Fremont County,
Towa, through a point most convenient to Nebraska City. This
debt is authorized by a vote of the legal voters of said county of
Otoe, taken at an election held under and by virtue of an order of
the county commissioners of said county, on the 17th day of
March, 1866, in pursuance with the several acts of the legislature
of the Territory of Nebraska, in such cases made and provided,
and a resolution of the board of county commissioners of said
county granting such aid.”

Nebraska City is in the county of Otoe, on the west bank
ol the Missouri River. Fremont County, in lowa, adjoins
Otoe County on the east, being separated from it only by the
Missouri River. Council Bluffs is in Iowa, on the east bank of
the Missouri River, above Fremont County, and 40 to 50
miles above Nebraska City. St. Joseph is in Missouri, on the
east bank of the Missouri River, below the other places
named.

On the 6th of January, 1860, the legislative assembly of
the Territory of Nebraska passed an act (Laws of 185960,
6th Session, p. 112) entitled “ An Act to authorize Otoe County
to subscribe and take stock in any railroad located or to be
located in Fremont County in the State of Towa.” This act
contained the following provisions :

“That the Board of County Commissioners for Otoe County
may at any time, by an order of said board, cause an election to be
held for the purpose of ascertaining the will of the people of
Otoe County, as to the propriety of said county subsecribing stock
for any amount not exceeding seventy-five thousand dollars, to
any railroad company for the purpose of constructing any railroad
now, or hereafter, to be located in Fremont County and State of
Iowa. §2. If a majority of the legal voters of said county shall
vote in favor of such proposition, then the board of county
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commissioners of Otoe County shall issue the bonds of said county
for whatever amount of stock it may have been decided upon by
such vote, to any such railroad company, which bonds shall not
bear any greater interest than ten per cent. per annum.”

On the 11th of January, 1861, the legislative assembly of
the Territory passed an act (Laws of 1860-61, 7th Session, p.
146) entitled *“ An Act to define the powers and duties of county
commissioners and county clerk.” This act created in each
county a board of county commissioners, consisting of three
persons. It also provided as follows :

“§ 24. The said commissioners shall have power to submit to
the people of the county, at any regular or special election, the
question whether the county will borrow money to aid in the
construction of public buildings, the question whether the county
will aid or construct any road or bridge, or to submit to the
people of the county any question involving an extraordinary
outlay of money by the county ; and said commissioners may aid
any enterprise designed for the benefit of the county as aforesaid,
whenever a majority of the people thereof shall be in favor of the
proposition as provided in this section. § 25. When county war-
rants are at a depreciated value, the said commissioners may, in
like manner, submit the question whether a tax of a higher rate
than that provided by law shall be levied, and in all cases when
an additional tax is laid in pursuance of a vote of the people of
the county, for the special purpose of repaying borrowed money,
or of constructing or ordaining to construct any road or bridge,
or for aiding in any enterprise contemplated by the 21st section
of this act, such special tax shall be paid in money and in no
other manner. § 26. The mode of submitting the questions to the
people, contemplated by the last two sections, shall be the follow-
ing : The whole question including the sum desired to be raised,
or the amount of tax desired to be levied, or the rate per annum,
and the whole regulation, including the time of its taking effect,
or having operation, if it be of a nature to be set forth, and the
penalty of its violation, if there be one, is to be published at least
for four weeks in some newspaper published in the county. If
there be no such newspaper the publication is to be made by
being posted up in at least one of the most public places in each

| e ———




OTOE COUNTY ». BALDWIN.
Statement of Facts.

election precinet in the county, and in all cases the notices shall
name the time when such question shall be voted upon, and the
form in which the question shall be taken, and a copy of the
question submitted shall be posted up at each place of voting
during the day of election. § 27. When the question submitted
involves the borrowing or expenditure of money, the proposition
of the question must be accompanied by a provision to lay a tax
for the payment thereof, in addition to the usnal taxes under
section sixteen of this act; and no vote adopting the question
proposed shall be valid, unless it likewise adopt the amount of
tax to be levied to meet the liability incurred. § 28. The rate of
tax levied in pursuance of the last four sections of this act, shall,
in no case, exceed more than three mills on the dollar, of the
county valuation, in one year. When the object is to borrow
money to aid in the erection of public buildings, as provided, the
rate shall be such as to pay the debt in ten years. When the ob-
ject is to construct, or aid in constructing, any road or bridge, the
annual rate shall not exceed one mill on a dollar of the valuation ;
and any special tax or taxes levied in pursuance of this act, be-
coming delinquent, shall draw the same rate of interest as ordi-
nary taxes levied in pursuance of the revenue laws of this Territory.
§ 29. The said commissioners being satisfied that the above re-
quirements have been substantially complied with, and that a
majority of the votes cast are in favor of the proposition sub-
mitted, shall cause the same to be entered .at large upon the book
containing the record of their proceedings; and they shall then
have power to levy and collect the special tax in the same manner
that the other county taxes are collected. Propositions thus acted
upon cannot be rescinded by the board of county commissioners,
§ 30. Money raised by the county commissioners in pursuance of
the last six sections of this act, is specially appropriated and coh-
stituted a fund distinct from all others in the hands of the county
treasurer, until the obligation assumed is discharged.”

The records of the commissioners of Otoe County, and the
records of that county, showed the following facts: The county
clerk called a meeting of the commissioners of Otoe County,
to be held February 24th, 1866, “ to take into consideration
’Fhe question of submitting to the people of said county the
Issuance of the bonds of said county, not exceeding $200,000
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in amount, to be used in securing to said county an eastern
railroad connection.” The meeting was held on that day, two
commissioners being present, and it was ordered that an elec-
tion be held on the 17th of March, 1866, in and throughout the
county of Otoe, “for the purpose of ascertaining whether the
commissioners of Otoe County shall issue bonds, not to exceed
$200,000, for the purpose of securing an eastern railroad con-
nection for Nebraska City, N. T.” The election was held on
the day named, and the vote was 1,362 for, and 201 against,
“the issuing of $200,000 for the purpose of securing an eastern
railroad connection for Nebraska City.” On the 9th of Novem-
ber, 1866, the commissioners, three being present, made the
following order:

“Ordered, that ($40,000) forty thousand dollars be donated to
the Council Bluffs and St. Joseph Railroad Company, provided
that said railroad company locate their road within one and a half
miles of the Ferry Landing at Nebraska City, N. T., and secure to
Nebraska City and to Otoe County an eastern railroad connection
on or before the 1st day of September, 1876, by the way of St.
Joseph, Mo. The above order was made in conformity of a vote
of legal voters of Otoe County, taken at an election duly held
under and by virtue of an order of the county commissioners of
said county, on the 17th day of March, 1866, in pursuance of the
several acts of the legislature of the Territory of Nebraska, in
such cases made and provided.”

The bonds were issued and were received by the railroad com-
pany, $7,000 on the 24th of November, 1866, $20,000 on the
28d of February, 1867, and $13,000 on the 13th of November,
1867. Nebraska became a State on the 1st of March, 1867.
14 Stat. 820.

On the 15th of February, 1869, the legislature of the State
passed an act, Laws of 1869, p. 92, entitled “ An Act to enable
counties, cities, and precincts to borrow money on their bonds,
or to issue bonds to aid in the construction or completion of
works of internal improvement in this State, and to legalize
bonds already issued for such purpose.” The first seven sec-
tions of this act authorized counties, cities, and precincts in the
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State to issue bonds to aid in the construction of railroads and
other works of internal improvement, and prescribed regula-
tions in respect to the same, embracing the taking of a prior
vote of the legal voters of the county, city, or precinct, and the
laying of taxes to pay the principal and interest of the bonds.
Section 8 was as follows:

“§ 8. All bonds heretofore voted and issued by any county or
city in this State to aid in the construction of any railroad or
other work of internal improvement, are hereby declared to be
legal and valid, and a lien upon all the taxable property in such
county or city, notwithstanding any defect or irregularity in the
submission of the question to a vote of the people, or in taking
the vote, or in the execution of such bonds, and notwithstanding
the same may not have been voted upon, executed, or issued in
conformity with law, and such bonds shall have the same legal
validity and binding force as if they had been legally authorized,
voted upon, and executed; Provided, That nothing in this section,
nor in this act, shall be so construed as to legalize or in any way
sanction any vote of the people of Nemaha County heretofore had,
for the purpose of aiding in the construction of any railroad, nor
anything done by the county commissioners of said county au-
thorizing said vote, or anything done by them in consequence of
such vote.”

On the same day the legislature of the State passed another
act, Laws of 1869, p. 260, entitled “ An Act to authorize the
county commissioners of Otoe County to issue the bonds of said
county to the amount of $150,000 to the Burlington and Mis-
souri River Railroad, or any other railroad running east from
Nebraska City.” This act provided as follows:

“ Whereas the qualified voters of the county of Otoe and State
of Nebraska have heretofore, at an election held for that purpose,
authorized the county commissioners of said county to issue the
bonds of said county, in payment of stock, to any railroad in Fre-
mont County, Towa, that would secure to Nebraska City an east-
ern railroad connection, to the amount of two hundred thousand
dollars, and whereas but forty thousand dollars have been issued:
Section 1. Therefore, be it enacted by the Legislature of the State
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of Nebraska, That said commissioners be, and they are hereby,
authorized to issue one hundred and fifty thousand dollars of the
bonds aforesaid to the Burlington and Missouri River Railroad
Company, or any other railroad company that will secure to Ne-
braska City a direct eastern railroad connection, as a donation to
said railroad company, on such terms and conditions as may be
imposed by said county commissioners. Sec. 2. Said bonds, when
so issued, are hereby declared to be binding obligations on said
county, and to be governed by the terms and conditions of an act
entitled ¢ An Act to enable counties, cities, and precincts to borrow
money or toissue bonds to aid in the construction or completion
of works of internal improvement in this State, and to legalize
bonds already issued for such purpose,” approved February, A.p.
1869.”

After an answer and a reply in each suit the two suits were
consolidated. The petitions by which the suits were com-
menced alleged, in respect to each of the bonds from which
the coupons sued on were cut, that it was issued and delivered

to the company, and assigned by it in blank, and was sold and
delivered by it for value, and has in due course of business
come to the plaintiff, “who has become and is the true and
lawful owner and holder thereof, together with the coupons
thereto annexed, and without any knowledge of any facts, if
any there be, affecting its validity ;” that, by the second act
of February 15th, 1869, above cited (which the petitions call
an act of the legislature of the Territory), the Territory recog-
nized the due issue of the bonds; and that said county paid all
of the coupons attached to said bonds when the same were is-
sued, except those which matured on and after January 1st, 1870.

The answers denied all the allegations of the petitions except
those expressly admitted. They denied that the county issued
or delivered the bonds. They admitted that the board of
county commissioners issued and delivered the bonds and cou-
pons to the company, but aver that they did so without legal
authority ; that neither the question of issuing the bonds nor
the proposition to lay or levy a tax for the payment of the
bonds or coupons was ever submitted to or voted or passed
upon by the voters or people of the county; that the bonds




OTOE COUNTY ». BALDWIN. 9

Statement of Facts.

were a donation by the commissioners to the company, for
which the county received no consideration ; that the company
was an lowa corporation, having its road wholly in that State;
that it obtained the bonds upon an agreement with the com-
missioners, with which it did not comply, as to where it would
build its road and establish a depot; that the plaintiff had
notice of all said facts when he received the bonds and cou-
pons, and paid no consideration for them; that the Territory
of Nebraska did not, by said second act of February 15th,
1869, recognize the due issue of the bonds; and that said act
was unconstitutional and void, and was not retrospective or
retroactive, and did not pretend to authorize or legalize any
bond or bonds made or issued before that act was passed.
The answer in the second suit alleged as an additional defence,
that the question of issuing the bonds, and the sum to be raised,
and the amount of tax, and its rate, was not published before
March 17th, 1866, or at any time, in any newspaper published
in the county, nor posted up in any election precinct, nor was
any question of issuing any bonds to said company ever so
published or posted up, and no copy of any question to be sub-
mitted and voted on by the people of the county at said elec-
tion was posted up at any place of voting in the county during
the 17th of March, 1866. The replies denied the matters set
up in the answers.

A trial by jury having been duly waived in the consolidated
action, it was tried before the circuit judge and the district
Judge. There was no special finding of facts. The judgment,
entered May 19th, 1883, stated that “the court finds for the
defendant upon all the causes of action pleaded by the plain-
tiff, upon coupons which were more than five years past due
when these actions were brought, and, upon all other causes
of action pleaded by the plaintiff in the said two several
actions, the court finds for the plaintiff, and assesses his dam-
ages at” 819,537.65. The judgment was for the plaintiff for
that amount, with costs. In the first suit, the answer set up
as a defence to the causes of action on the coupons which were
more than five years past due when the suit was brought, the
Nebraska statute of limitations.
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There was, in the record, a bill of exceptions, which stated
that it contains all the evidence offered or given by either
party in the trial of the case, but it contained no exception to
anything by either party, nor did the record contain any ex-
ception to any ruling of the court. The bonds and coupons
and the records of the county commissioners were made a part
of the bill of exceptions. The rest of the bill consisted of oral
testimony.

There was, however, in the record, a certificate signed by
the circuit judge and the district judge, and filed the same day
the judgment was entered, stating that, in the course of the
trial, the following questions arose for determination, that is
to say:

“First, Whether the commissioners of the defendant had the
power to issue bonds under either of the statutes, copies of which
are hereto attached, marked ‘A’ and ‘B, without first giving
four weeks’ notice of the election, as provided by section 26 of
act marked ¢B,’ so that the same would be good and valid in the
hands of a bona fide holder ? Second. If the power to issue bonds
existed under either of said statutes, was it a defence available to
the county against a bona fide holder of the bonds in suit, that
the election, in pursuance of which they were issued, was for the
purpose of determining whether the county should issue its bonds
to the amount of $200,000, for the purpose of securing an eastern
connection for Nebraska City, when only $40,000 was issued un-
der said vote ? Third. The order for the election not providing
for the submission of a provision to levy a tax, as required by
section 27 of the act marked ¢B,” should it be presumed that the’
proposition to issue the bonds submitted and voted on at an elec-
tion was not accompanied by a provision to lay the tax as required
in said act, and, if such presumption is to be indulged, was the
presumed fact a defence available to the county against a bona
Jfide holder of the bonds? Fourth. Was it a defence available to
the county against a bona fide holder, that the bonds in suit, after
being issued in pursuance of a vote held under one or both of said
acts, were donated to the railroad company, provided it were
located within one and one-half miles of Nebraska City ? Fifth.
If originally illegal and void, were the bonds validated by the
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acts, copies of which are hereto attached, marked <C’ and ‘D ?’”
The act marked “A” is the Territorial act of January 6th, 1860 ;
the act marked “B” is the Territorial act of January 11th,
1861 ; and the acts marked “C” and “D?” are the two State
acts of February 15th, 1869. The certificate further states that,
“the circuit judge being of the opinion that, all of said ques-
tions notwithstanding, judgment should be for the plaintiff, and
the district judge being of the contrary opinion, it is ordered that
judgment be entered for the plaintiff, and the said questions be
certified to the Supreme Court for its consideration and answer,
at the request of counsel.”

Each party sued out a writ of error to review the judgment.
Mr. J. M. Woolworth for Baldwin.

Mr. 0. P. Mason, Mr. 1. N. Shambaugh, and Mr. J. C.
Watson for Otoe County.

Mg. Jusrice Brarcarorp delivered the opinion of the court.
After reciting the facts in the foregoing language, he con-
tinued :

The condition of the record is such, in the absence of an ex-
ception by either party to any ruling of the court in the
progress of the trial, and of a special finding of the court upon
facts, that there is nothing open for our consideration outside
of the questions embraced in the certificate of the judges. We
accept the certificate as sufficient to warrant an answer to the
fifth question, although it does not state, in the terms of § 652
or § 693 of the Revised Statutes, that the judges disagreed upon
the points stated in the five questions, or that their opinions
were opposed upon such questions, but only that they disagreed
as to whether the judgment should be for the plaintiff or the
defendant, notwithstanding all of said questions. Having
arrived at the conclusion that the fifth question must be
answered in the affirmative, and such result disposing of the
writ of error taken by the defendant, we do not deem it neces-
sary to answer the other four questions. The fifth question
assumes that the bonds were originally illegal and void, and
e so assume, without so deciding, in answering that question.
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The question is not an open one, on this record, as to
whether the plaintiff is a bona fide owner of the bonds and
coupons for value, without knowledge or notice of any facts
affecting their validity, as alleged in the petitions and replies
and denied in the answers. That issue is found for the plain-
tiff by the general finding in his favor as to all the causes of
action except those on coupons which fell due before July 1st,
1877. This general finding has the same effect as the verdict
of a jury, and we cannot review it.

It is contended for the defendant that the failure to give the
four weeks’ notice of the election, as provided by § 26 of the
act marked “B,” and the failure to include in the vote the
question of taxation, as provided by § 27, constituted such a
want of power to issue the bonds that the legislature could not
validate their issue.

The Territorial act of January 11th, 1861, the proceedings
for the election and its result, and the State act marked “ D,”
were before this court in Railroad Companyv. County of Otoe,
16 Wall. 667, at December Term, 1872. After that act was
passed, and in September, 1869, the commissioners of Otoe
County issued to the Burlington and Missouri River Railroad
Company, named in that act, as a donation, the $150,000 of
bonds mentioned in it, there having been no vote of the people,
other than the one above mentioned, authorizing the issue of
the bonds. The bonds and their coupons were transferred for
value, and before the maturity of any of the coupons, by that
company, to the Chicago, Burlington and Quincy Railroad
Company, and it sued the county, on some of the coupons, in
the Circuit Court of the United States for the District of Ne-
braska. Upon the trial of that suit, two questions were certified
to this court: 1. Whether the act marked “D,” authorizing
the county to issue bonds in aid of a railroad outside of the State,
conflicted with the Constitution of the State. 2. Whether the
county commissioners, under that act, could lawfully issue the
bonds without the proposition to vote the bonds for the purpose
indicated, and also a tax to pay the same, being or having been
submitted tc a vote of the people of the county, as provided by
the Territorial act of January 11th, 1861. This court held,
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1. That the act of February 15th, 1869, authorizing the county
of Otoe to issue bonds in aid of a railroad outside of the State,
did not conflict with the Constitution of the State. 2. That it
was a valid exercise of legislative authority, to authorize a
county to incur indebtedness and impose taxation in aid of
railroad companies. 3. That the legislature could constitution-
ally authorize a donation of the county bonds to the railroad
company. 4. That it could authorize aid to a railroad beyond
the limits of the county and outside of the State. 5. That,
under said act of February 15th, 1869, the county commission-
ers could lawfully issue the $150,000 of bonds, without a vote
of the people, as provided by the Territorial act of January
11th, 1861, on the proposition to issue them and on the question
of taxation to pay them. This court said, by Mr. Justice
Strong : “If the legislature had power to authorize the county
officers to extend aid on behalf of the county or State to a rail
road company, as we have seen it had, very plainly it could
prescribe the mode in which such aid might be extended as
well as the terms and conditions of the extension, and it needed
no assistance from the popular vote of the municipality. Such
a vote could not have enlarged legislative power. But the act
of 1869 was an unconditional bestowal of authority upon the
county commissioners to issue the bonds to the railroad com-
pany. It required no precedent action of the voters of the
county. It assumed that their assent had been obtained.
That prior to 1869 the sanction of approval by a local popular
vote had been required for municipal aid to railroad companies
or improvement companies, is quite immaterial. The requisition
was but the act of an annual legislature, which any subsequent
legislature could abrogate or annul.”

It cannot be doubted that the two acts of February 15th,
1869, taken together, intended to legalize the $40,000 of bonds
issued to the Council Bluffs and St. J. oseph Railroad Company.
These bonds fall within the description of section 8 of the act
marked “C,” as bonds theretofore “voted and issued” by the
county of Otoe to aid in the construction of a railroad. The
vote was a vote of the county to issue $200,000 of bonds  for
the purpose of securing an eastern railroad connection for
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Nebraska City;” and the 840,000 of bonds were issued as a
donation to said company, to aid it in building a railroad so
near to Nebraska City as to secure to that city and to the county
of Otoe an eastern railroad connection by the way of St. Joseph.
The defects and irregularities alleged in respect to the bonds
were defects and irregularities in submitting to a vote of the
people of the county the question of issuing the bonds, in regard
to the publishing of notice, and in regard to including in the
vote the question of taxation. It was alleged that the bonds were
not voted upon or issued in conformity with law. The statute
enacted that, notwithstanding such defects or irregularities, the
bonds should be legal and valid, and should have the same legal
validity and binding force as if they had been legally authorized,
voted upon and executed. The act of the same date, marked
“D,” refers to and identifies sufficiently the election held, and
the authority given by the vote to the county commissioners to
issue the bonds of the county to the amount of $200,000, “to
any railroad in Fremont County, Iowa, that would secure to
Nebraska City an eastern railroad connection.” Tt recites the
authority as one to issue the bonds “in payment of stock.”
But the question is one merely of identity, and it is not pre-
tended there was any election in Otoe County to the purport
set forth, including the words “in payment of stock,” while
there was just such an election leaving out those words.
The identity is further shown by the words in the act, “and
whereas but forty thousand dollars have been issued,” and by
the authority given to issue $150,000 “of the bonds aforesaid,”
that is, of the $200,000 of bonds so voted, as a donation to any
railroad company that would “secure to Nebraska City a direct
eastern railroad connection.” It is not pretended that any
§40,000 of bonds were issued except those named in the bonds
sued on in this suit. Taking the two acts together, the legis-
lature recognized the fact that the voters of Otoe County had
voted to issue $200,000 of bonds to secure an eastern railroad
connection for Nebraska City in that county ; that $40,000 had
been issued ; and that the defects and irregularities before
named were alleged to have occurred in respect to the voting
upon and issuing the $40,000 of the bonds ; and it enacted that
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those bonds should be legal and valid, and that $150,000 more
of the $200,000 should be issued for the same purpose.

The decision by this court in regard to the $150,000 of bonds
leaves but little more to say in regard to the $40,000. As the
legislature had power to authorize the issue of bonds without
any precedent action of the voters of the county, it could
validate the issue of bonds by curing and legalizing defects in
respect to the voting. The bonds were assigned by the railroad
company, and came to the plaintiff after the acts of 1869 were
passed, and he became a bona fide holder of them on the faith
of those acts. The doctrine is well settled in this court, that
the legislature of a State, unless restrained by its organic law,
has the right to authorize a municipal corporation to issue bonds
in aid of a railroad, and to levy a tax to pay the bonds and the
interest on them, with or without a popular vote, and to cure,
by a retrospective act, irregularities in the exercise of the power
conferred.  Thompson v. Lee County, 3 Wall. 327; Campbell v.
City of Kenosha, 5 1d. 194.

Much stress is laid by the defendant on the decision of the
Supreme Court of Nebraska in Hamlin v. Meadville, ¢ Neb. 227,
in1877. That wasa suit brought in February, 1871, by an owner
of property in Otoe County, to enjoin the county treasurer
from collecting a tax levied on his property to pay the interest
on these 840,000 of bonds and to have the bonds declared void.
A judgment to that effect was rendered and was affirmed by
the Supreme Court. The question adjudged in the case was
the power conferred on the county commissioners, by the acts
ot 1860 and 1861, to issue the bonds. It was held that the
only authority, if any, given by the vote of the people, was to
subscribe for stock in a railroad company. The act marked
“C” was not considered. It was held that it was not the pur-
pose of the act marked “D” to legalize the $40,000 of bonds,
but only to authorize the issue of the $150,000 of bonds; and
that the only subject or object expressed in its title was the
issuing of bonds.

The adjudication in Hamlin v. Meadville is not set up as a
judgment binding on the plaintiff. Nor can it be. He wasno
party to it, nor was any holder of the bonds.
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It is objected that the act marked “C” is void because
section 19 of article 2 of the Constitution of Nebraska of 1867,
provided that “no bill shall contain mcre than one subject,
which shall be clearly expressed in its title,” and because the
act does not comply with those provisions. It is plain, we
think, that the bill does not contain more than one subject.
That subject is municipal bonds issued or to be issued to aid in
making works of internal improvement. There is but one pur-
pose, object, or subject, and that is the aiding of such works by
bonds and the status of such bonds. The subject of the act, to
authorize future bonds and legalize existing bonds, for such
purpose, is clearly expressed in its title.

But it is objected that the title of the act is limited to bonds
issued or to be issued to aid works in Nebraska, while the body
of the act extends to works anywhere ; and that so the subject
of the act is not expressed in its title. The first section of the
act relates to the future issues of bonds by ‘“any county
or city in the State,” the seventh section relates to like issues
by “any precinct in any organized county of this State,” and
the eighth section relates to ‘bonds heretofore voted and
issued by any county or city in this State.” The railroads and
works of internal improvement referred to in the body of the
act are not limited to those situated in the State. It would, we

“think, be a strained construction, to hold that the title of the

act is to be so interpreted as to be limited to works situated in
the State, when such limitation does not exist in the body of
the act, and when the words “in this State,” in the title, may
fairly be regarded as applicable to the prior words * counties,
cities, and precincts,” to which words they areapplied in the body
of the act. This principle of construction is sanctioned by the
views expressed in Montclair v. Ramsdell, 107 U. 8. 147, and in
City of Jonesboro’ v. Cairo & St. Louis Railroad Company,
110 U. S. 192. See also Cooley’s Constitutional Limitations,
141, et seq. 'We have not been referred to any decision of the
Supreme Court of Nebraska which we regard as in conflict
with these views. :

The question sought to be raised by the writ of error of the
plaintiff is, that the statute of limitations had not run against
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the coupons which were more than five years past due when
the first suit was commenced, because, under section 17 of the
Code of Civil Procedure of Nebraska, the disability of a
married woman, from whom the plaintiff purchased the bonds,
intervened for a sufficient time, between their date and such
purchase by him, to prevent what would otherwise be the bar
of the statute. Without considering that question, it is suf-
ficient to say, that the facts on which it could be raised are not
admitted in the pleadings or specially found by the court, and
that the general finding for the defendant on the causes of
action on coupons which were more than five years past due
when the actions were brought, and the absence of any excep-
tion by the plaintiff to any ruling of the court in regard to the
question, preclude any adjudication here upon it.
The fifth question certified is answered in the affirmative, and
the judgment of the Circuit Court is affirmed.

LAMMON & Others ». FEUSIER & Others.

IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR
THE DISTRICT OF NEVADA.

Submitted January 10th, 1884.—Decided March 17th, 1884.
Bond—Ofiicer of the Court—Surety.

The taking, by a marshal of the United States, upon a writ of attachment on
mesne process against one person, of the goods of another, is a breach of
the condition of his official bond, for which his sureties are liable.

The original action was brought in the Circuit Court of the
United States for the District of Nevada, by Henry Feusier, a
citizen of California, against George I. Lammon and three
other persons, citizens of Nevada, upon a bond given by
Lammon, the marshal of the United States for that district, as
principal, and by the other defendants as his sureties, and con-
ditioned that Lammon, ¢ by himself and by his deputies, shall

faithfully perform all the duties of the said office of marshal.”
VOL. CXI—R
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It was alleged in the declaration and found by the court
(trial by jury having been duly waived) that Lammon, while
marshal, and while the bond was in force, having in his hands
a writ of attachment on mesne process against the property of
one E. D. Feusier, levied it upon the goods of the plaintiff, a
stranger to the writ. On the question of law, whether the
taking of the plaintiff’s property upon a writ of attachment
against another person constituted a breach of official duty on
Lammon’s part for which his sureties were liable, the Circuit
Judge and the District Judge were opposed in opinion, and so
certified. . The plaintiff having died pending the suit, final
judgment was rendered for his executors, in accordance with
the opinion of the Circuit Judge, and the defendants sued out
this writ of error.

Mr. C. J. Hillyer Tor plaintiff in error.

Mr. M. N. Stone for defendant in error.

Mz. Jusrice Gray delivered the opinion of the court. After
reciting the foregoing facts, he continued :

The bond sued on was given under § 783 of the Revised
Statutes, which requires every marshal, before entering on the
duties of his office, to give bond with sureties for the faithful
performance of those duties by himself and his deputies; and
this action was brought under § 784, which authorizes any per-
son, injured by a breach of the condition of the bond, to sue
thereon in his own name and for his sole use.

The question presented by the record is, whether the taking
by the marshal upon a writ of attachment on mesne process
against one person, of the goods of another, is a breach of the
condition of his official bond, for which his sureties are liable.

The marshal, in serving a writ of attachment on mesne
process, which directs him to take the property of a particular

_person, acts officially. His official duty is to take the property
of that person, and of that person only ; and to take only such
property of his as is subject to be attached, and not property
exempt by law from attachment. A neglect to take the
attachable property of that person, and a taking, upon the writ,
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of the property of another person, or of property exempt from
attachment, are equally breaches of his official duty. The
taking of the attachable property of the person named in the
writ is rightful ; the taking of the property of another person
is wrongful ; but each, being done by the marshal in executing
the writ in his hands, is an attempt to perform his official duty,
and is an official act.

A person other than the defendant named in the writ, whose
property is wrongfully taken, may indeed sue the marshal, like
any other wrongdoer, in an action of trespass, to recover
damages for the wrongful taking; and neither the official
character of the marshal, nor the writ of attachment, affords
him any defence to such an action. Day v. Gallup, 2 Wall.
97; Buck v. Colbath, 3 Wall. 334.

But the remedy of a person, whose property is wrongfully
taken by the marshal in officially executing his writ, is not
limited to an action against him personally. His official bond
is not made to the person in whose behalf the writ is issued,
nor to any other individual, but to the government, for the
indemnity of all persons injured by the official misconduct of
himself or his deputies; and his bond may be put in suit by
and for the benefit of any such person.

When a marshal, upon a writ of attachment on mesne proc-
ess, takes property of a person not named in the writ, the
property is in his official custody, and under the control of the
court whose officer he is, and whose writ he is executing ; and,
according to the decisions of this court, the rightful owner can-
not maintain an action of replevin against him, nor recover the
property specifically in any way, except in the court from
which the writ issued. Freeman v. Howe, 24 How. 450 ; Krip-
pendorf’ v. Hyde, 110 U, S. 276. The principle upon which
those decisions are founded is, as declared by Mr. Justice Miller
in Buck v. Colbath, above cited, “ that whenever property has
been seized by an officer of the court, by virtue of its process,
the property is to be considered as in the custody of the court,
and under its control for the time being ; and that no other
court has a right to interfere with that possession, unless it be
Some court which may have a direct supervisory control over
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the court whose process has first taken possession, or some
superior jurisdiction in the premises.” 3 Wall. 341. DBecause
the law had been so settled by this court, the plaintiff in this
case failed to maintain replevin in the courts of the State of
Nevada against the marshal, for the very taking which is the
ground of the present action. Feusier v. Lammon, 6 Nevada,
209.

For these reasons the court is of opinion that the taking of
goods, upon a writ of attachment, into the custody of the
marshal, as the officer of the court that issues the writ, is
whether the goods are the property of the defendant in the
writ or of any other person, an official act, and therefore, if
wrongful, a breach of the bond given by the marshal for the
faithful performance of the duties of his office.

Upon the analogous question, whether the sureties upon the
official bond of a sheriff, a coroner, or a constable are respon-
sible for his taking upon a writ, directing him to take the
property of one person, the property of another, there has been
some difference of opinion in the courts of the several States.

The view that the sureties are not liable in such a case has
been maintained by decisions of the Supreme Courts of New
York, New Jersey, North Carolina, and Wisconsin, and per-
haps receives some support from decisions in Alabama, Missis-
sippi and Indiana. ZEx parte Reed, 4 Hill, 572 ; People v.
Schuyler, 5 Barb. 166 ; State v. Conover, 4 Dutcher, 224 ; State
v. Long, 8 Iredell, 415 ; State v. Brown, 11 Iredell, 141 ; Gerber
v. Ackley, 32 Wisconsin, 233, and 37 Wisconsin, 43; Governor
v. Hancock, 2 Alabama, 7283 McElhaney v. Gilleland, 30
Alabama, 183; Brown v. Mosely, 11 Sm. & Marsh. 354;
Jenkins v. Lemonds, 29 Indiana, 294; Carey v. State, 3%
Indiana, 105.

But in People v. Schuyler, 4 N. Y. 173, the judgment in 5
Barb. 166 was reversed, and the case Ez parte Reed, 4 Hill,
572, overruled by a majority of the New York Court of Ap-
peals, with the concurrence of Chief Justice Bronson, who had
taken part in deciding feed’s Case. The final decision in
People v. Schuyler has been since treated by the Court of Ap-
peals as settling the law upon this point. Mayor, ke.,of New
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York v. Sibberns, 3 Abbott App. 266, and 7 Daly, 436 ; Cum-
ming V. Brown, 43 N. Y. 514 ; People v. Lucas, 93 N. Y. 585.
And the liability of the sureties in such cases has been affirmed
by a great preponderance of authority, including decisions in
the highest courts of Pennsylvania, Maine, Massachusetts,
Ohio, Virginia, Kentucky, Missouri, Towa, Nebraska, Texas
and California, and in the Supreme Court of the District of
Columbia.  Carmack v. Commonwealth, 5 Binn. 184 ; Brunott
v. McKee, 6 Watts & Serg. 5135 Archer v. Noble, 3 Greenl.
418 ; Harres v. Hanson, 2 Fairf. 2415 Greenficldv. Wilson, 13
Gray, 384; Tracy v. Goodwin, 5 Allen, 409 ; State v. Jennings,
4 Ohio St. 418; Sangster v. Commonwealth, 17 Grattan, 124 ;
Commonwealth v. Stockton, 5 T. B. Monroe, 192; Jewell v.
Mills, 3 Bush, 62; State v. Moore, 19 Missouri, 366; State v.
Fitzpatrick, 64 Missouri, 185 ; Charles v. Haskins, 11 Iowa, 329
Turner v. Killian, 12 Nebraska, 580; Holliman v. Carroll,
27 Texas, 23; Van Pelt v. Littler, 14 Cal. 194; United States
v. Iline, 3 MacArthur, 27.

In State v. Jennings, above cited, Chief Justice Thurman
said: “The authorities seem to us quite conclusive, that a
seizure of the goods of A. under color of process against B. is
official misconduct in the officer making the seizure; and is a
breach of the condition of his official bond, where that is that
he will faithfully perform the duties of his office. The reason
for this is, that the trespass is not the act of a mere individual,
but is perpetrated colore officii. If an officer, under color of a
Ji. fa. seizes property of the debtor that is exempt from execu-
tion, no one, I imagine, would deny that he had thereby broken
the condition of his bond. ‘Why should the law be different
if, under color of the same process, he take the goods of a third
person? If the exemption of the goods from the execution in
the one case makes their seizure official misconduct, why should
it not have the like effect in the other? True, it may some-
times be more difficult to ascertain the ownership of the goods,
than to know whether a particular piece of property is exempt
from execution ; but this is not always the case, and if it were,
it would not justify us in restricting to litigants the indemnity
afforded by the official bond, thus leaving the rest of the com-
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munity with no other indemnity against official misconduct
than the responsibility of the officer might furnish.” 4 Ohio
St. 423.

So in Lowell v. Parker, 10 Met. 309, 313, a constable, author-
ized by statute to serve only writs of attachment in which the
damages were laid at no more than $70, took property upon a
writ in which the damages were laid at a greater sum. In an
action upon his official bond, it was argued for the sureties
that they were no more answerable than if he had acted
without any writ. But Chief Justice Shaw, in delivering the
opinion of the Supreme Judicial Court of Massachusetts, over-
ruling the objection, and giving judgment for the plaintiff,
said: “He was an officer, had authority to attach goods on
mesne process on a suitable writ, professed to have such
process, and thereupon took the plaintiff’s goods; that is, the
goods of Bean, for whose use and benefit this action is brought,
and who, therefore, may be called the plaintiff. Ie therefore
took the goods colore officii, and though he had no sufficient

warrant for taking them, yet he is responsible to third persons,
because such taking was a breach of his official duty.”

Upon the weight of authority, therefore, as well as upon
principle, the judgment of the Circuit Court in the case at bar
is right, and must be

Affirmed.

SWIFT COMPANY ». UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS,
Argued March 5th, 6th, 1884.—Decided March 17th, 1884,

Internal Revenue— Voluntary Payment.

Under the act of July 14th, 1870, c. 255, § 4, 16 Stat. 257, the proprietor of
friction matches who furnished his own dies, was entitled to a commission
of ten per cent. payable in money upon the amount of adhesive stamps
over $500 which he at any one time purchased for his own use from the
Bureau of Internal Revenue. Swift Company v. United States, 105 U. S.
691, considered and affirmed.

A payment made to a public officer in discharge of a fee or tax illegally exacted
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is not such a voluntary payment as will preclude the party from recovering
it back.

A course of business and a periodical settlement between the commissioner of
internal revenue and a regular periodical purchaser of revenue stamps
entitled by statute to commission on his purchases payable in money, which
shows that the commissioner asserted and the purchaser accepted that the
business should be conducted upon the basis of payments of the commissions
in stamps at their par value instead of in money, does not preclude the
purchaser from asserting his statutory right, if he had no choice, and if the
only alternative was to submit to an illegal exaction or discontinue his
business.

When the commissioner of internal revenue adopted a rule of dealing with

purchasers of stamps which deprived them of a statutory right to be paid
their commissions in money, and obliged them to take them in stamps, and
made known to those interested that the rule was adopted and would not
be changed, the rule dispensed with the necessity of proving, in each in-
stance of complying with it, that the compliance was forced.
a course of dealing between a regular purchaser through a series of years of
stamps and the commissioner of internal revenue, where a separate written
order was given for each purchase, and the commissioner answered each by
gending the stamps asked for, “in satisfaction of the order,” and where
remittances were made from time to time by the purchaser on a general
credit, which the commissioner so applied ; and where accounts were
made and balanced monthly between the parties; and where in each
transaction the commissioner withheld from the purchaser a part of tho
commission due him by law ; the right of action accrued in each transac-
tion as the commission was withheld, and the Statute of Limitations in
each case began to run at that time,

This case was heard at October Term, 1881, on a demurrer
to the petition. The judgment of the Court of Claims sustain-
ing the demurrer was overruled, and the case remanded for a
hearing on the merits, 105 U. S. 691. The Court of Claims
found that the claimants from 1870 to 1878, were manufac-
turers of matches, furnished their own dies, and gave bonds for
payment of stamps furnished within sixty days after delivery
under the statute. Each order was for stamps of a stated
value. The commissioner from the commencement held that the
amount allowed by statute was to be computed as commissions
upon the amount of money paid. All business between the par-
ties was transacted and all accounts stated and adjusted by the
accounting officers on that basis. The manner in which the
parties did business under that ruling is stated below, in the
opinion of the court. The Court of Claims held that the facts
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showed an acquiescence by the claimant in the construction of
the statute by the commissioner, and such repeated settlements
and voluntary acceptances of stamps in payment of their com-
missions in lieu of money, as to preclude them from recovering,
and gave judgment in favor of the United States. From this
judgment the corporation appealed. On the hearing in this
court the argument was on the following points: 1st. Whether
the former construction of the statute was correct ; 2d. Whether
the long acquiescence of the company in the construction given
to the statute by the commissioner, and its frequent and regu-
lar settlement of its accounts on that basis and acceptance of
stamps in lieu of money precluded it from disputing the le-
gality of the transactions; and 3d. What was the effect of the
failure to protest against the settlements which it made under
the rulings of the commissioner.

Mr. J. W. Douglass and Mr. Samuel Shellabarger for appel-
lant. '

Mr. Solicitor-General for appellee.

Mz. Justice Marruews delivered the opinion of the court.

On a former appeal in this case a judgment of the Court of
Claims dismissing the claimant’s petition on demurrer was re-
versed. Swift Company v. The United States, 105 U. S. 691.

It was then held that the right construction of the internal
revenue acts, act of July 1st, 1862, c. 119, § 102, 12 Stat. 477;
act of March 3d, 1863, c. 74, 12 Stat. 714 ; act of June 30th,
1864, c. 173, 13 Stat. 294, 302; act of July 14, 1870, c. 255,
§ 4, 16 Stat. 257, required the payment of the commission
allowed to dealers in proprietary articles purchasing stamps
made from their own dies and for their own use, to be made in
money, calculated at the rate of ten per cent. upon the whole
amount of stamps furnished, and not in stamps at their face
value calculated upon the amount of money paid. In response
to a suggestion in argument by the solicitor-general we now
repeat the conclusion then announced. We had no doubt upon
the point at the time; we have none now. The distinction
was then pointed out between the rule applicable to the sale of
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other adhesive stamps and those sold to proprietors of articles
named in Schedule C, made from their own dies. In the
former, the commissioner of internal revenue had a discretion
to fix the rate of commission so as not to exceed five per cent.,
and in exercising that discretion could make the commission
payable in stamps as an element in the rate itself. As to the
latter, no such discretion was given. The statute fixed the rate
of the commission absolutely. The practice of the bureau con-
fused the two cases and ignored the distinction between them.
‘We do not perceive how the substitution of the word ‘ commis-
sion” in the act of 1863 for the word “ discount ” in the proviso
to § 102 of the act of 1862 affects the question; for the latter
obviously refers to a sum to be deducted from the money paid
for the stamps, and not from the stamps sold, while the former
equally denotes a sum to be paid to the purchaser on a purchase
of stamps at par, both being calculated as a percentage upon
the amount of the purchase money, and the necessary implica-
tion as to both being that they are to be paid in money.
However the words in some applications may differ in verbal
meaning, they represent in the transactions contemplated by
these statutes an identical thing.

The present appeal is from a decree rendered in favor of the
United States, upon a finding of facts upon issue joined ; and
presents two questions: first, whether the course of dealing be-
tween the parties now precludes the appellant from insisting
upon his statutory right to require payment of his commissions
in money, instead of stamps ; and second, whether, if not, part
of his claim did not accrue more than six years before suit
brought, so as to be barred by the statute of limitations.

On the former appeal we decided that the course of dealing
set forth in the petition, which was admitted by the demurrer,
did not bar the claimant’s right to recover holding that it did
not appear on the face of the petition that the appellant volun-
“_carily accepted payment of his commissions in stamps at par,
instead of money, nor that he was willing to waive his right to
be paid in that way ; and that “ it would be incumbent on the
government, in order to deprive him of his statutory right, not
only to show facts from which an agreement to do so,” that is
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an agreement to waive his statutory right, “might be inferred,
but an actual settlement based upon such an understanding.”

The decree brought up by the present appeal proceeds upon
the basis that the facts as found by the Court of Claims estab-
lish such an agreement and such a settlement.

The course of dealing found to exist and to justify this con-
clusion may be briefly but sufficiently stated to have been as
follows: The appellant gave the bonds from time to time
necessary under the statute to entitle it to sixty days’ credit on
its purchases of stamps. The condition of this bond was that
the claimant should, on or before the tenth day of each month,
make a statement of its account upon a form prescribed by the
Internal Revenue Bureau, showing the balance due at the
commencement of the month, the amount of stamps received,
the amount of money remitted by it during the month, and
the balance due from it at the close of the month next preced-
ing; and also that the company should pay all sums of money
it might owe the United States for stamps delivered or for-
warded to it, according to its request or order, within the time
prescribed for payment for the same according to law, that
is, for each purchase within sixty days from the delivery of the
stamps.

Each purchase was upon a separate written order, specifying
the amount desired, for example, $3,000 dollars’ worth of match
stamps. The commissioner thereupon forwarded stamps of the
face value of §3,300, with a letter stating that they were in
satisfaction of the order re.erred to, and inclosing a receipt on
a blank form, but filled up, except date and signature, which
was an acknowledgment of the receipt of the specified amount
of stamps in satisfaction of the order. The receipt was signed
by the claimant and returned. The claimant from time to time
made remittances of money in authorized certificates of deposit,
in sums to suit its convenience, for credit generally, and received
in reply an acknowledgment stating that credit had accordingly
been given on the books of the internal revenue office on
account of adhesive stamps; for instance, by certificate of
deposit, $2,500; commission at ten per cent., $250; total,
$2,750 ; and authorizing the claimant to take credit therefor on
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the prescribed form for the monthly account current. These
accounts were made out by the claimant monthly on blank
forms prescribed and furnished by the commissioner, in which
the United States were debited with all items of money re-
mitted and with commissions calculated on each remittance at
ten per cent., and credited with balance from previous month
and stamps received on order in the interval, and with the bal-
ance due the United States. This account was by a memo-
randum at the foot stated to be correct, complete, and true,
and signed by the claimant. These returns, with correspond-
ing statements by the commissioner, were settled and adjusted
by the accounting officers of the Treasury Department every
quarter, and notice of the settlement given to the claimant.
The remittances were so made that while not corresponding
to any particular order for stamps, they nevertheless covered
all stamps the orders for which had been given sixty days or
more previously, so that the claimant was always indebted to
the United States for all stamps received within the past sixty
days, but not for any received more than sixty days previously.

It must be admitted that this course of dealing and periodical
settlement between the parties, whether the accounts be re-
garded as running merely or stated, shows clearly enough that
the business was conducted upon the basis, that the claimant
was to receive his commissions in stamps at their par value, and
not in money, and that this was asserted by the Internal
Revenue Bureau, and accepted by the appellant.

But in estimating the legal effect of this conduct on the
rights of the parties there are other circumstances to be con-
sidered.

It appears that prior to June 30th, 1866, the leading manu-
facturers of matches, among whom was William H. Swift, who,
upon the organization of the claimant corporation in 1870, be-
came one of its large stockholders and treasurer, made repeated
protests to the officers of the Internal Revenue Bureau against
its method of computing commissions for proprietary stamps
sold to those who furnished their own dies and designs ;
although it did not appear that any one in behalf of the claim-
ant corporation ever, after its organization, made any such pro-
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test or objection, or any claim on account thereof, until January
8th, 1879. On that date, the appellant caused a letter to be
written to the commissioner asserting its claim for the amount,
afterwards sued for, as due on account of commissions on
stamps purchased. To this, on January 16th, 1879, the com-
missioner replied, saying that the appellant had received all
commissions upon stamps to which it was entitled, “provided
the method of computing commissions, which was inaugurated
with the first issue of private-die proprietary stamps and has
been continued by each of my predecessors, is correct. I have
heretofore decided to adhere to the long-established practice of
the office in this regard until there shall be some legislation or
a judicial decision to change it.” And the claim was therefore
rejected.

From this statement it clearly appears that the Internal
Revenue Bureau had at the beginning deliberately adopted the
construction of the law upon which it acted through its successive
commissioners, requiring all persons purchasing such proprietary
stamps to receive their statutory commissions in stamps at their
face value, instead of in money ; that it regulated all its forms,
modes of business, receipts, accounts, and returns upon that
interpretation of the law; that it refused on application, prior
to 1866, and subsequently, to modify its decision; that all who
dealt with it in purchasing these stamps were informed of its
adherence to this ruling; and finally, that conformity to it on
their part was made a condition, without which they would
not be permitted to purchase stamps at all. This was in effect,
tosay to the appellant, that unless it complied with the exaction,
it should not continue its business; for it could not continue
business without stamps, and it could not purchase stamps
except upon the terms prescribed by the commissioner of in-
ternal revenue. The question is, whether the receipts, agree-
ments, accounts, and settlements made in pursuance of that
demand and necessity, were voluntary in such sense as to pre-
clude the appellant from subsequently insisting on its statutory
right.

We cannot hesitate to answer that question in the negative.
The parties were not on equal terms. The appellant had no
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choice. The only alternative was to submit to an illegal ex-
action, or discontinue its business. It was in the power of the
officers of the law, and could only do as they required.
Money paid or other value parted with, under such pressure,
has never been regarded as a voluntary act within the meaning
of the maxim, volenti non fit injuria.

In Closev. Plipps, 7 M. & Gr. 586, which was a case of money
paid in excess of what was due in order to prevent a threatened
sale of mortgaged property, Tindal, C. J., said: “ The interest
of the plaintiff to prevent the sale, by submitting to the de-
mand, was so great, that it may well be said the payment was
made under what the law calls a species of duress.” And in
Parker v. Great Western Railwoy Company, T M. & Gr. 253,
the wholesome principle was recognized that payments made to
a common carrier to induce it to do what by law, without
them, it was bound to do, were not voluntary, and might be
recovered back. Illegal interest, paid as a condition to redeem
a pawn, was held in Astley v. Reynolds, 2 Stra. 915, to be a
payment by compulsion. This case was followed, after a
satisfactory review of the authorities, in 7wt v. Ide, 3 Blatchf.
2495 and in Ogden v. Maxwell, 3 Blatchf. 319, it was held that
illegal fees exacted by a collector, though sanctioned by a long-
continued usage and practice in the office, under a mistaken
construction of the statute, even when paid without protest,
might be recovered back, on the ground that the payment was
compulsory and not voluntary. And in Mazwell v. Griswold,
10 How. 242-256, it was said by this court : “ Now it can hardly
be meant, in this class of cases, that to make a payment
involuntary, it should be by actual violence or any physical
duress. It suffices, if the payment is caused on the one part by
an illegal demand, and made on the other part reluctantly, and
In consequence of that illegality, and without being able to re-
gain possession of his property, except by submitting to the
Payment.” To the same effect are the American Steamship
Company v. Foung, 89 Penn. St. 186 ; Cunningham v. Monroe,
15 Gray, 471; Carew v. Lutherford, 106 Mass. 1; Preston v.
Boston, 12 Pick. 7. In Beckwith v. Lrishie, 32 Vt. 559-566, it
Was said : “To make the payment a voluntary one, the parties
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should stand upon an equal footing.” If a person illegally
claims a fee colore gfjiciz, the payment is not voluntary so as
to preclude the party from recovering it back. Morgan v.
Palmer, 2 B. & C 729. In Steele v. Williams, 8 Exch. 625,
Martin, B., said : “ If a statute prescribes certain fees for certain
services, and a party assuming to act under it insists upon
having more, the payment cannot be said to be voluntary.”
“The common principle,” says Mr. Pollock, Principles of Con-
tract, 528, “ is, that if a man chooses to give away his money,
or to take his chances whether he is giving it away or not, he
cannot afterwards change his mind; but it is open to him to
show that he supposed the facts to be otherwise, or that he
really had no choice.” Addison on Contracts, ¥1043; Alfon v.
Durant, 2 Strobh. 257,

No formal protest, made at the time, is, by statute, a condition
to the present right of action, as in cases of action against the col-
lector to recover back taxes illegally exacted ; and the protests
spoken of in the findings of the Court of Claims as having been
made prior to 1866 by manufacturers of matches and others re-
quiring such stamps, are of no significance, except as a circum-
stance to show that the course of dealing prescribed by the com-
missioner had been deliberately adopted, had been made known
to those interested, and would not be changed on further applica-
tion, and that consequently the business was transacted upon that
footing, because it was well known and perfectly understood
that it could not be transacted upon any other. A rule of that
character, deliberately adopted and made known, and contin-
uously acted upon, dispenses with the necessity of proving in
each instance of conformity that the compliance was coerced.
This principle was recognized and acted upon in Undted States
v. Lee, 106 U. S. 196-200, where it was held that the officers of
the law, having established and acted upon a rule that payment
would be received only in a particular mode, contrary to law,
dispensed with the necessity of an offer to pay in any other
mode, and the party thus precluded from exercising his legal
right was held to be in as good condition as if he had taken the
steps necessary by law to secure his right.

For these reasons we are of opinion, that the Court of Claims
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erred in rendering its judgment dismissing the appellant’s pe-
tition, and thus disallowing his entire claim. But we are also
of opinion that he is not entitled to recover for so much of it
as accrued more than six years before the bringing of his suit.
There was nothing in the nature of the business, nor in the
mode in which it was conducted, nor in the accounts it required,
that prevented a suit from being brought, for the amount of
commissions withheld, in each instance as it occurred and was
ascertained. The recovery must therefore be limited to the
amount accruing during the six years next preceding Novem-
ber 21st, 1878, which, according to the findings of the Court of
Claims, is $28,616, and for that amount judgment should have
been rendered by the court in favor of the appellant.
The judgment of the Court of Claims is reversed and the
cause remanded with directions to render judgment in
Javor of the appellant in accordance with this opinion.

WALSH . MAYER & Others.
MAYER & Others ». WALSH.

APPEALS FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF MISSISSIPPI.

Argued January 31st, February 1st, 1884.—Decided March 17th, 1884.
Conflict of Law—Statute of Limitations— Usury.

A mnegotiable promissory note made in New Orleans secured by mortgage of
real estate in Mississippi, the maker being a citizen of Arkansas, and the
promisee being a citizen of Louisiana, and no place of payment being
named in the note, is subject to the limitation of actions preseribed by the
§tatute of Mississippi, as the law of the forum, when suit is brought upon it
in Mississippi.

IY[ississippi a letter from the holder of a promissory note, the right of ac-
tion on which is barred by the statute of limitations, asking for insurance
on buildings on property mortgaged to secure payment of the note, and say-
ing, “The amount you owe me on the $7,500 note is too large to be left in
such an unprotected situation : I cannot consent to it”—and a written
reply from the maker, saying, ‘“ We think you will run no risk in that
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time, as the property would be worth more than the amount due you if the
building were to burn down,” is an acknowledgment of the debt within the
requirements of the Mississippi statute of limitations.

When a promissory note barred by the statute of limitations is signed in their
individual names by several persons forming a copartnership, and the ac-
knowledgment in writing to take it out of the operation of the statute is
signed in the partnership name, it is a sufficient acknowledgment if the
note was an obligation contracted for partnership purposes, and if it can
be legitimately inferred from the facts that the firm was the agent of all
the makers for the purpose of the acknowledgment.

A statute preseribing a legal rate of interest, and forbidding the taking of a
higher rate ‘“under pain of forfeiture of the entire interest so contracted,”
and that ‘“if any person hereafter shall pay on any contract a higher rate
of interest than the above, as discount or otherwise, the same may be sued
for and recovered within twelve months from the time of such payment,”
confers no authority to apply usurious interest actually paid to the dis-
charge of the principal debt. A suit for recovery within twelve months
after payment is the exclusive remedy.

A plaintiff demanding judgment on a note for $7,500, recovered only 702 ;
judgment being against him as to the remainder of the claim on matter of
law. He appealed. The defendant took a cross-appeal. On motion to
dismiss the cross-appeal for want of jurisdiction: Held, That it was inci-
dent to the plaintiff’s appeal ; and that appeal being sustained in part and
overruled in part the whole cause was remanded.

On the 2d day of January, 1866, the defendants, J. D. Mayer
& Co., purchased from William Barnes, who then resided in
the city of New Orleans, and the said defendants then being
residents of the State of Arkansas, the hotel property situate
in Mississippi City, in this State (Mississippi), known as the
Barnes Hotel, and to secure the payment of the last instalment
of the purchase money, executed their promissory note for
$7,500, payable two years after date, with six per cent. inter-
est thereon until due and ten per cent. thereafter until paid,
which note was made payable to themselves, and indorsed and
delivered to said Barnes, who held and owned the same until
about the last of June, 1874, when he sold and delivered the
same for value to the complainant, Walsh.

To secure the payment of this note, and one for the same
amount which fell due a year previous, and which has been
paid and satisfied, the said defendants executed a mortgage
upon the property so purchased and described therein, which
was executed and recorded on the 20th February, 1866.
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At the time when said contract was made it was agreed and
understood between the parties that the deferred payments
were intended by said Barnes as an investment, and that so
long as the interest was paid after this note became due,
the payment of the principal sum would not be demanded,
and in pursuance of said agreement and understanding the
said defendants paid up the interest, which was indorsed
upon the note as paid, to September, 1873. Some time after
the maturity of the note, Barnes, as a condition for further
indulgence, demanded of the said defendants that they should
execute their notes falling due at a further period for the inter-
est up to their maturity, equal to fifteen per cent. per annum,
upon the note for $7,500, and also for the amount of money
advanced by Barnes to pay the premiums upon the insurance
policies, with fifteen per cent. interest added. These notes
were drawn in New Orleans, made payable to order, and in-
dorsed and delivered to Barnes. The last of these notes was
dated May 12th, 1874, and made due and payable on the 14th
day of September thereafter. These transactions all took
place prior to the transfer of the note by Barnes to complain-
ant, but, were known to complainant at the time of his pur-
chase.

At the time of the purchase of the note, complainant wrote
to the defendants, notifying them that he was the holder and
owner of the note, and calling their attention to the contin-
uance of the insurance upon the property; to this letter the
said defendants replied on the 6th of July, acknowledging its
receipt, but nothing more.

On December 1st, complainant mailed a letter to defendants,
informing them that he needed money ; that the interest had
been paid to the 1st of September before, and again urging
funds to provide insurance on the property ; defendants replied
.to this letter on the 8th December, stating that they were will-
Ing to pay three months’ interest, but had been served with a
\\Crit of garnishment in the suit of the First National Bank of
I\(?W Orleans, in a suit by attachment brought by the bank on
said Barnes in the Circuit Court of Harrison County, and there-

fore declined to make further payment, or for further insur-
VOL. CX1—3
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ance, stating that they desired to have the insurance changed,
and to take it at a future time.

On March 2d, 1876, complainant wrote a letter to defend-
ants, calling their attention to the want of insurance, in which
he used the following language: “I think it would not be wise
for you, or safe for me, to leave things in that way; the
amount you owe me on the 1,500 note is too large to be left in
such an unprotected condition, and I cannot consent to t.”

On the 9th of March, 1876, the defendants made and sent
to the complainant the following reply to the foregoing letter:

“Yours at hand, we do not want to insure any until about
July, when we expect to insure for about $15,000. We think
you will run no risk in that time, as the property would be
worth the amount due you if the building was to burn down.

“(Signed) J. D. Maver & Co.”

The suit of the Bank v. defendants was commenced in No-
vember, 1874, but owing to the death of Barnes, was continued
until the 24th of October, 1876, when the defendants filed
their answer to the garnishment, in which they acknowledge
the execution of the note, but claim that they have paid excess
of interest and usurious interest thereon, which should be de-
ducted from the note, and which when done would only leave
a balance of $2,509.76, and which was owing to said William
Barnes, but claimed the benefit of the statute of limitations,
and which they set up as an entire defence to the said note,
and upon which the suit was dismissed as to them.

After this, by an arrangement between them and the bank,
they gave their note to the bank for the said sum of $2,509.76,
at four years, with 6 per cent. interest, but this was done with
the condition that if the complainant recovered on said note
for $7,500 the bank was not to collect the note so executed
to it.

The bill set up these facts and prayed for an account, and
that the defendants might be decreed to pay the sum found due,
and enjoined from pleading the statute of limitations and that
the mortgage might be enforced.

The answer, among other defences, set up usury and the
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statute of limitations, and denied that the correspondence
took the notes out of the statute.

The court decreed the enforcement of the lien to the extent
of $702.69, the amount remaining due on the note after deduct-
ing the usuriousinterest under the statutes of Louisiana. From
this decree the plaintiff appealed, and the defendants took a
cross-appeal.

Mr. W. Hallett Phillips for Walsh.
Mr. C. W. Hornor for Mayer and others.

Me. Justice Martaews delivered the opinion of the court.
After reciting the facts in the foregoing language, he con-
tinued.

Two questions arose on the facts; first, whether the bar of
the statute of limitations was prevented by a sufficient acknowl-
edgment or promise by the defendants as makers of the
note ; and second, whether the usurious interest paid by them
could be applied in reduction of the principal debt.

The Circuit Court rightly held that the statute of limitations
of Mississippi, being the law of the forum, was the one appli-
cable to the case. Section 2161 of the Revised Code of Missis-
sippl, 1871, provides that actions on promissory notes must be
brought within six years after cause of action accrued; and
section 2165 declares that in actions founded on contract no
acknowledgment or promise shall be evidence of a new or con-
tinuing contract, whereby to take any case out of the provisions
of the limitation act, or to deprive any party of the benefit
thereof, unless such acknowledgment or promise be made or
contained by or in some writing signed by the party charge-
able thereby. We agree with the Circuit Court in the con-
clusion that the two letters of March 2d and March 9th, 1876,
contain such a definite recognition and acknowledgment of the
debt due on the note in suit as meets the requirement of the
statute. The letter of March 9th, it is true, is signed by J. D.

Mayer & Co., in their partnership name, while the note is made

by the individual members; but it is a legitimate inference,
from the facts found, that the firm was the common agent of
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all its members for the purpose, as the business of managing
the property was transacted by the firm. It was indeed for
the purpose of owning and conducting the hotel that the part-
nership was formed, and the note, though in form that of the
individual partners, was regarded as a partnership obligation.

Upon the question of the application of the illegal interest
paid in reduction of the principal, the Circuit Court held that
the contract, as to interest, was governed by the law of
Louisiana ; that by the terms of that law, Rev. Stat. 269, ¢ the
amount of conventional interest shall in no case exceed eight
per cent. under pain of forfeiture of the entire interest so con-
tracted,” and that, “if any person hereafter shall pay on any
contract a higher rate of interest than the above, as discount
or otherwise, the same may be sued for and recovered within
twelve months from the time of such payment.” DBy the Mis-
sissippi Code, 1871, § 2279, the legal rate of interest is fixed, in
the absence of contract, at six per cent. per annum; “but
contracts may be made in writing for the payment of a rate of
interest as great as ten per cent. per annum. And if a greater
rate of interest than ten per cent. shall be stipulated for in any
case, such excess shall be forfeited on the plea of the party to
be charged therewith.”

The Circuit Court held that the whole interest paid being
avoided by the Louisiana statute, a court of equity would im-
pute its payment to the principal debt, and rendered a decree
accordingly, deducting the whole amount of interest paid from
the face of the note. In the view we take, it does not become
necessary to decide whether the contract ought to be governed
by the law of Louisiana or that of Mississippi; for we are of
opinion that the decree, in this particular, is erroneous accord-

\ ing to either.

Tt is not claimed that there is any express provision in the
Louisiana statute that requires such an application of payments
made on account of unlawful interest. It is rested altogether
upon the provision that forfeits the whole interest paid, and
authorizes the debtor to recover it back within the time limited.
But the same provision is contained in sec. 5198 Rev. Stats. of
the United States, in reference to national banks ; under which
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it has been held that usurious interest actually paid cannot be
applied to the discharge of the principal. Driesback v. National
Bank, 104 U. 8. 52 ; Barnet v. National Bank, 98 U. S. 555.
In Cook v. Lillo, 103 U. 8. 792, the Louisiana statute was con-
sidered, and, upon the decisions of the Supreme Court of the
State, it was decided that the usurious interest cannot be re-
claimed, nor be imputed to the principal, unless a suit for its
recovery is begun or plea of usury set up to the claim within
twelve months after the payment is made. Cox v. Melntyre,
6 La. Ann. 470 ; Weaver v. Maillot, 15 La. Ann. 395.

It is said, however, that the law of Louisiana applies and
governs, so far as it allows the forfeited interest to be applied
in reduction of the principal, in an action on the note, but that
the limitation of time, within which by that law the right
must be exercised, being part of the remedy merely, is governed
by the law of Mississippi, being the law of the forum, which
contains no such limitation.

But the right claimed under the law of Louisiana must be
taken as it is given, and is not divisible. The provisions re-
quiring it to be asserted in a particular mode and within a fixed
time, are conditions and qualifications attached to the right
itself, and do not form part of the law of the remedy. If it is
not asserted within the permitted period, it ceases to exist and
cannot be claimed or enforced in any form. It was accordingly
held in Pittsburg, de., Railroad Company v. Hind's Adm’z, 25
Ohio St. 629, under an act which required compensation to be
made for causing death by wrongful act, neglect, or default,
and gave a right of action, provided such action should be com-
menced within two years after the death of such deceased
person, that this proviso was a condition qualifying the right
of action, and not a mere limitation on the remedy. Bonte v.
Taylor, 24 Ohio St. 6285 Pritchard v. Norton, 106 U. S. 124.
' We are therefore of opinion that the Circuit Court erred
In not rendering a decree in favor of the complainants below
for the amount of the note, with lawful interest from the date
up to which interest had been paid.

We have disposed of the case upon both appeals. The
motion to dismiss the cross-appeal of the defendants below, for
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want of jurisdiction, on the ground that the amount in contro-
versy is less than $5,000, is overruled. The cross-appeal, it is
true, is from a decree awarding against the defendants below
less than that amount, and it could not, therefore, be maintained
by itself ; but the appeal of the plaintiffs below, to which it is
incident, opened the whole controversy here, so far as they
were concerned, and that of the defendants must be allowed to
have the like effect as to them, so that upon both appeals the
case was brought up as it stood for hearing in the court below,
the claims of the respective parties involving the question of
liability as to the whole amount.
The decree vs reversed and the cause remanded with directions
to render a decree for the complainanits below in conformity
with this opinion.

UNITED STATES ». ULRICL

IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
EASTERN DISTRICT OF MISSOURI.

Argued March 5th, 1884.—Decided March 17th, 1884,

Internal Revenue.

The sureties on a distiller’s bond for payment of taxes are discharged by seizure
of the spirits for fraudulent acts of the distiller, and sale of them by the
marshal, and payment of the taxes by the marshal out of the proceeds of
the sale.

This was an action at law, brought by the United States
against Rudolph W. Ulrici, principal, and Gerhard Bensberg
and Charles Hoppe, his sureties on a distiller’s warehouse bond,
which was payable to the United States in the penalty of
$47,000, and was dated May 5th, 1875. The condition of the
bond was that the principal should pay, or cause to be paid,
the amount of taxes due and owing on certain described dis-
tilled spirits entered for deposit during the month of April,
1875, in distillery warehouse No. 4, in the city of St. Louis,
before the removal of the spirits from the warehouse and
within one year from the date of the bond. The breach
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alleged was that the defendant Ulrici, principal upon the bond,
did not before the removal of the spirits, and within one year
from the date of the bond, pay or cause to be paid the taxes
due and owing thereon, to the damage of the United States in
the sum of $23,189.50.

The answers of the principal and the sureties set up substan-
tially the same defences, only one of which it is necessary to
state, which was as follows: After the spirits were deposited
in the warehouse they were seized, on account of the fraudu-
lent acts of said Ulrici as a distiller, for which on June 4th,
1875, an information was filed against them in the name of the
United States in the Circuit Court for the Eastern District of
Missouri, upon which a warrant of arrest issued to the marshal,
wlio by virtue thereof took and held possession of the spirits,
which, on January 28th, 1876, were, pursuant to an order of
the court, sold by the marshal to various persons for more than
enough to pay all the taxes alleged by the United States to
exist at the time against them or that were imposed thereon by
law; on the same day the marshal received the price of the
spirits from the purchasers and therewith by authority of the
United States paid to the proper collector of internal revenue
the taxes due and owing on the spirits, and the residue of the
price he returned into court and delivered the spirits to the
respective purchasers thereof.

The Circuit Court overruled a demurrer to this answer, and
the plaintiff having taken issue thereon, the parties submitted
the cause to the court, both upon the facts and the law.

The bill of exceptions shows that there was evidence tending
to prove the truth of the answer. Thereupon “the court de-
clared the law to be that on the pleadings and testimony the
plaintiff was not entitled to recover, and found for the defend-
ants and rendered judgment for them.” To reverse that judg-
ment this writ of error was sued out.

Mr. Solicitor-General for plaintiff in error.

No appearance for defendant in error.
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Mg. JusticE Woobs delivered the opinion of the court. After
reciting the facts in the foregoing language he continued :

The assignment of error is that judgment was given for the
defendants, whereas it should have been given for the plaintiff.
We think the judgment was right.

It is clear, even upon a cursory reading, that the well-con-
sidered and minute provisions of the Revised Statutes found in
chapter 4, entitled “ Distilled Spirits,” of Title XXXV, entitled
“Internal Revenue,” were adopted with one purpose only,
namely, to secure the payment of the tax imposed by law upon
distilled spirits.

All the regulations for the manufacture and storage, the
marking, branding, numbering, and stamping with tax stamps,
of distilled spirits, and all the penalties, forfeitures, fines, and
imprisonments prescribed by the chapter mentioned, have that
end only in view. If the tax on distilled spirits were repealed,
all the ingenious and complicated provisions of the chapter
would become useless and insensible.

Among them is the requirement that when spirits are de-
posited in a distillery warehouse, the owner should give bond
conditioned that he will pay the tax due thereon within one
year and before the spirits are removed.

It is clear that the object of exacting this bond is to make
sure the payment of the tax. It would seem, therefore, that if
the tax is paid within the time limited, either by the distiller
or out of the proceeds of the spirits subject to the tax, the ob-
Ject for which the bond was taken is accomplished, and it
becomes functus gfficio, and the obligors are discharged.

The contention of the counsel for the government is that the
forfeiture of the spirits on which a taxis due for the fraudulent
acts of the distiller in seeking to evade its payment is a punish-
ment for the offence, criminal or guas: criminal, of the distiller,
and that the application of the proceeds of the forfeited spirits
to the payment of the tax cannot have the effect of relieving
him from the obligation of his bond.

Such, in our opinion, is not the true construction of the law
regulating the imposition and collection of the tax on distilled
spirits.
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Section 3458 of the Revised Statutes, provides that

“ Where any whiskey or tobacco or other article of manufacture
or produce requiring brands, stamps, or marks of whatever kind
to be placed thereon, shall be sold upon distraint, forfeiture, or
other process provided by law, the same not having been branded,
stamped, or marked as required by law, the officer selling the same
shall, upon sale thereof, fix, or cause to be affixed, the brands,
stamps, or marks so required, and deduct the expense thereof
from the proceeds of such sale.”

The bill of exceptions shows, and the Circuit Court found,
that this was done in this case within the year following the
execution of the bond. As directed by the statute, the marshal
procured from the collector of internal revenue the stamps
necessary to pay the tax on the spirits sold, and placed them
on the packages in which the spirits were contained. The
collector was authorized by law to deliver the stamps only
to be used for the purpose of paying the taxes. Rev. Stat.,
§§ 3313, 8314. It is clear, therefore, that the affixing of the
stamps to the packages by the marshal was intended by the
law to be a payment of the tax, and was a payment. The
bond on which the suit is brought, having been exacted for the
sole purpose of securing the payment of the taxes, was there-
fore discharged.

We think the contention of the plaintiff in error cannot be
sustained for another reason. The tax on distilled spirits is
made by the statute a first lien thereon. Rev. Stat., § 3251.
As two of the defendants are sureties, they have the right
to insist that, when the spirits are seized and sold by the
United States for any reason whatever, the proceeds shall
be first applied to the payment of the tax. It wassaid by this
court in the case of United States v. Boecker, 21 Wall. 652,
that a person about to become a surety on the bond required
from a distiller before commencing business “ may examine and
determine how far, in the event of liability on the part of the
principal, the property where the business was to be carried on
W_ould be available as security for the government and indem-
mty for the surety.” So we think the fact that the tax due the
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United States is made by law a first lien on the spirits deposited
in the distillery warehouse may fairly be considered by the
surety when he estimates the risk he takes by signing the
distillery warehouse bond. There is an implied undertaking on
the part of the United States, based on the statute making the
tax a first lien, that the proceeds of the spirits shall be first
applied to the payment of the tax, and this undertaking enters
into the distiller’s warehouse bond. The government, there-
fore, having forfeited the spirits for the misconduct of the dis-
tiller, cannot consistently with the rights of the sureties apply
their proceeds on some other account, and collect the tax of
them, for the contract of a surety is to be strictly construed.
Leggett v. Humphreys, 21 How. 66 ; Miller v. Stewart, 9
Wheat. 680; United States v. Boyd, 15 Pet. 187; United States
v. Boecker, 21 Wall. wbs supra. We think, therefore, that the
proceeds of the sale of the spirits was in fact and in law applied
to the payment of the tax due thereon, and that the bond of
the defendants in the case given for its payment was dis-

charged.
Judgment affirmed.

The case of the United States, plaintiff in error, v. James M.
Sutton and James F. R. Clapp, No. 852, in error to the Cir-
cuit Court of the United States for the Western District of
North Carolina, was argued at the same time with the fore-
going case, and the same questions were presented by the
record. As the judgment of the court below in that case was
in favor of the defendants, it follows that it must be affirmed.
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Statutes—Surplus Revenue.

The Secretary of the Treasury is not authorized to use the revenues of the
United States, accrued since January 1st, 1839, in order to deposit with the
States the fourth instalment of surplus revenue according to the provisions
of the act of June 23d, 1836, 5 Stat. 55,

This was a petition on the part of the State of Virginia for a
writ of mandamus upon the Secretary of the Treasury to com-
pel him to pay to the State from the present surplus revenues
of the treasury the fourth instalment of surplus revenue
directed by the act of June 23d, 1836, 5 Stat. 55, to be deposited
with the States.

Mr. W. Willoughby and Mr. F. E. Alexander for the pe-

titioner.

Mz. Justice Harrax delivered the opinion of the court.

This is an application for a writ of mandamus directed %o
the Secretary of the Treasury, commanding him to deliver to
the proper officer of the Commonwealth of Virginia the sum
of $732,809.33—that being, it is claimed, the amount of the
fourth instalment of the public money of the United States re-
quired by the act of Congress, approved June 23, 1836, to be
deposited with that State upon the terms and conditions therein
prescribed.

The thirteenth and fourteenth sections of that act—the only
parts thereof material to the present inquiry—are as follows:

“Sec. 13. And be it further enacted, That the money which shall
be in the treasury of the United States on the first day of Janu-
ary, eighteen hundred and thirty-seven, reserving the sum of five
millions of dollars, shall be deposited with such of the several
States, in proportion to their respective representation in the
Senate and House of Representatives of the United States, as
shall, by law, authorize their treasurers, or other competent au-
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thorities, to receive the same on the terms hereinafter specified ;
and the Secretary of the Treasury shall deliver the same to such
treasurers or other competent authorities, on receiving certificates
of deposit therefor, signed by such competent authorities, in such
form as may be prescribed by the Secretary aforesaid ; which
certificates shall express the usual and legal obligations, and
pledge the faith of the State for the safe-keeping and repayment
thereof, and shall pledge the faith of the States receiving the
same to pay the said moneys, and every part thereof, from time
to time, whenever the same shall be required by the Secretary of
the Treasury, for the purpose of defraying any wants of the
public treasury, beyond the amount of the five millions aforesaid :
Provided, That if any State declines to receive its proportion of
the surplus aforesaid, on the terms before named, the same shall
be deposited with the other States agreeing to accept the same on
deposit, in the proportion aforesaid : And provided further, That
when said money, or any part thereof, shall be wanted by the said
Secretary to meet appropriations by law, the same shall be called
for, in ratable proportions, within one year, as,nearly as con-
veniently may be, from the different States with which the same
is deposited, and shall not be called for in sums exceeding ten
thousand dollars from any one State, in any one month, without
previous notice of thirty days for every additional sum of twenty
thousand dollars which may at any time be required.

“Sgc. 14, And be it further enacted, That the said deposits
shall be made with said States in the following proportions, and
at the following times, to wit : one-quarter part on the first day
of January, eighteen hundred and thirty-seven, or as soon there-
after as may be ; one-quarter part on the first day of April, one-
quarter part on the first day of July, and one-quarter part on the
first day of October, all in the same year.” 5 Stat. 55.

On the 20th of December, 1836, Virginia, by legislative en-
actment, signified her acceptance of the terms and conditions
of this act, of which due notice was given to the Secretary of
the Treasury and to Congress.

On the 1st day of January, 1837, as appears from a letter of
the Secretary of the Treasury to the Speaker of the House of
Representatives, under date of January 8d, 1837, the balance




EX PARTE VIRGINIA.
Opinion of the Court.

in the treasury—in excess of $5,000,000—subject to be de-
posited with the States, was $37,468,859.97, of which Virginia
would have been entitled, under the act of June 23, 1836, to
the sum of $2,931,237.34, payable in four instalments. Ex.
Doc. 2d Sess. 24th Congress, vol. 2, Doc. No. 62. The first
three instalments were deposited with the States, at the respec-
tive dates fixed in the act of Congress, but no part of the fourth
has ever been delivered. The reason why the last instalment
was not deposited on the 1st of October, 1837, is shown by the
message of President Van Buren to Congress, at its extra ses-
sion in September of that year. He said: “There are now
in the Treasury §9,367,214, directed by the act of the 23d of
June, 1836, to be deposited with the States in October next.
This sum, if so deposited, will be subject, under the law, to be
recalled, if needed, to defray existing appropriations ; and, as
it is now evident that the whole, or the principal part of it,
will be wanted for that purpose, it appears most proper that
the deposits should be withheld.” 5 Cong. Globe and Appen-
dix, 8, 1st Sess. 25th Congress.

The Secretary of the Treasury, in his report to Congress, at
the same session, after alluding to the then disturbed condition
of the finances, and to the fourth instalment payable in Octo-
ber, 1837, suggested that, in view of the condition of the finan-
ces, “and the importance of meeting with efficiency and good
faith all the obligations of the government to the public cred-
itors, it would be most judicious to apply the whole instal-
ment, as fast as it is wanted and can be collected, to the prompt
discharge of these obligations ; and that the last deposit with
the States, not being a debt, but a mere temporary disposal of
a surplus, should be postposed until Congress, in some different
state of the finances, when such an available surplus may exist,
shall see a manifest propriety and ability in completing the
deposits, and shall give directions to that effect.” Ex. Doc.
and Reports of Committees, 1st Sess. 25th Congress, Doc. No. 2.

By an act of Congress, approved October 2d, 1837, it was
provided “that the transfer of the fourth instalment of deposit
d.irected to be made with the States under the thirteenth sec-
tion of the act of June 23d, 1836, be and the same is hereby
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postponed until the 1st day of January, 1839: Provided, That
the three first instalments under the said act shall remain on
deposit with the States until otherwise directed by Congress.”
5 Stat. 201.

But, on the 1st day of January, 1839, there was not, as the
petition admits, in the treasury, a sufficient amount to meet that
instalment after paying existing appropriations for the current
expenses of the government. And by the third section of an
act approved August 13th, 1841, the entire act of June 23d,
1836, excepting its thirteenth and fourteenth sections, was re-
pealed. 5 Stat. 440.

The petition concedes that at no time since January 1st, 1841,
until within the past few years, has there been in the treasury,
a surplus of money large enough, after defraying existing
charges imposed by Congress, to make the fourth instalment
of deposit.

It is, however, alleged that there is now in the treasury of
the United States a sufficient sum of money, after defraying
all the existing charges imposed by Congress upon the treas-
ury, and not needed or wanted by the Secretary to meet appro-
priations by law, or to meet the interest accruing upon the
public debt or to meet all the expenditures of the government,
estimated or ascertained by him for the present fiscal year, to
make the deposits of the fourth instalment with all of the
States with which said deposits were directed to be made.

The present Secretary of the Treasury. having refused, upon
the demand of Virginia, by its duly authorized agent, to use
any part of the public moneys for the purpose of meeting that
instalment, the present application has been made for a man-
damus compelling him to deposit with that State an amount
equal to one-fourth of the said sum of $2,931,237.32.

No case is made for a mandamus. If it was the duty of the
Secretary of the Treasury, in execution of the act of 1836, to
make the fourth instalment of deposit on the day fixed in that
act, whatever may have been, on that day, the wants of the
public treasury, his failure to do so was legalized by the act of
October 2d, 1837, postponing that deposit until January 1st,
1839. Of the latter act the State could not complain, because
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that of January 23d, 1836, created no debt or legal obligation
upon the part of the government, but only made the States the
depositaries, temporarily, of a portion of the public revenue
not needed, as was then supposed, for the purposes of the
United States.

What was the duty of the Secretary, on January 1st, 1839,
to which time, by the act of 1837, the deposit of the fourth in-
stalment was postponed? It is conceded that there was not in
the treasury, on January 1st, 1839, a sufficient amount, avail-
able and applicable to public purposes, after paying necessary
appropriations for the expenses of the government, to meet
that instalment. He could not, therefore, do what he might
then lawfully have dene, had the treasury, on January 1st,
1839, been in the condition contemplated by Congress when the
act of 1837 was passed. The last direction given by the legis-
lative department upon the subject of this instalment, is found
in the latter act. No authority has been conferred upon the
Secretary, by subsequent legislation, to use any surplus revenue
accruing after January 1st, 1839, for the purpose of meeting
the fourth instalment of deposit. Congress, by the original
act, as we have seen, charged the payment of the several in-
stalments upon the revenue above $5,000,000 which might be
in the treasury on January 1st, 1837. That charge was trans-
ferred to and imposed upon the surplus revenue in the treasury
on January 1st, 1839. But no such charge has been imposed
upon the revenue accruing subsequently to the latter date.

Congress has permitted the thirteenth and fourteenth sec-
tions of the act of 1836, as modified by the act of October 2d,
1837, to stand, for the purpose, as we infer, of showing not
only the terms upon which the States received the three first
instalments of deposit, but that those instalments are held
by the States, subject to be recalled in the discretion of the
United States.

But the legislative department of the government seems pur-
posely to have refrained from making the fourth instalment of
deposit a charge directly upon any revenues accruing since
J anuary 1st, 1839. Since the last direction given by Congress
upon the subject, the financial necessities and obligations of the
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government have been largely increased, and this circumstance,
perhaps, suggests the reason why the legislative department
has not fixed any day for the final execution of the act of 1836.
Be the reason what it may, we are of opinion that the Secre-
tary of the Treasury has no authority under existing legisla-
tion and without further direction from Congress, to use the
. surplus revenue in the treasury, from whatever source derived,
or whenever, since January 1st, 1839, it may have accrued, for
the purpose of making the fourth instalment of deposit required

by the act of 1836.
The petition for a mandamus must, consequently, be denied.
1t is so ordered.

STEVENS ». GRIFFITH.

IN ERROR TO THE SUPREME COURT OF TENNESSEE.
Submitted February 4th, 1884.—Decided March 17th, 1884.

Rebellion.

A judgment of a Confederate court during the rebellion confiscating a claim
due to a loyal citizen residing in a loyal State, and payment of the claim to
a Confederate agent in accordance with the judgment, are no bar to a recov-
ery of the claim. Willioms v. Bruffy, 96 U. S. 176, and 102 U. 8. 248,
cited and its principal points restated and affirmed.

This was an action in a State court in Tennessee to recover
a legacy bequeathed the plaintiff by a will proved in Monroe
County, Tennessee, in 1859. The defence set up a judgment
of a Confederate court, during the rebellion, confiscating the
legacy and payment of the judgment. The defence was over-
ruled in the court below where the original trial was had, and
sustained in the Supreme Court of Tennessee on appeal. The
plaintiff below then sued out this writ of error.

Mr. James M. Durham for plaintiff in error.

No brief filed foi defendant in error.
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Mz. Justice Frerp delivered the opinion of the court.

In October, 1858, Jesse Rhea died in Tennessee, leaving a
will containing various legacies to parties residing in that State,
and in Illinois and California. The will was admitted to
probate in 1859, and the defendant Griffith, one of the executors
named therein, qualified and entered upon the discharge of his
duties. In the course of the two years following, the effects
and property of the estate were converted into money, its debts
settled, and the portions paid to which the legatees in Tennessee
were entitled. The executor wasdesirous of paying the balance
to the legatees in Illinois and California; but owing to the
civil war, he could not communicate with them nor remit the
money. In 1863, whilst this balance was still in his possession,
he was notified, under proceedings of a court at Knoxville,
Tennessee, established by the Confederate government, to pay
the amount to a Confederate agent. On his refusal, suit was
brought against him in that court, and judgment recovered for
the amount, under a law of the Confederate Congress, passed
to sequestrate and confiscate the property of residents of the
loyal States. Upon this Judgment, he paid over the money.
In 1867, legatees in Illinois commenced two suits in equity
against him and the sureties on his bond to compel the payment
of their share of the estate. These suits were consolidated, and
he set up in bar the Judgment of the Confederate court, and
averred that the State of Tennessee was then in the hands of
the rebel authorities, both civil and military ; that he was
threatened Ly them with punishment if he did not comply with
the judgment ; that he believed it would be dangerous to refuse
compliance ; that the officers had the power to seize his prop-
erty, and to arrest and imprison him; and that under his fears
he paid the money.

The question, whether the payment, under these circum-
Silances, constitutes a bar to the relief prayed is closed by pre-
Vious adjudications of this court. The effect of confiscation
Proceedings of the insurrectionary government to protect a
barty who during the war paid under them to Confederate
4gents moneys owing to citizens of loyal States, was much con-

sidered in Williams v. Bryffy, 96 U. 8. 176. That was an
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action for goods sold by the plaintiffs, residents of Pennsylvania,
in March, 1861, to a resident of Virginia, and he having died
was brought against the administrator of his estate. The de-
fendants set up in bar the organization of the Confederate gov-
ernment ; the existence of war between it and the United
States ; its enactment of a law providing for the sequestration of
the effects, credits, and property of residents in the loyal States,
termed alien enemies, and making it a misdemeanor for a person
having or controlling any such property to refuse to give in-
formation of it to the receiver of the Confederate States, and
place the same, so far as practicable, in his hands; that this law
being in force, the intestate, in January, 1862, paid the amount
claimed to such receiver; and also that the debt due was
sequestrated by a decree of a Confederate district court in Vir-
ginia, upon the petition of the receiver, who afterwards
collected it with interest. The courts in Virginia sustained the
defence, but this court reversed their decision, and subsequently
directed judgment for the plaintiffs. 102 U. 8. 248. In the
extended consideration given to the questions presented, we
held ‘that the Confederate government, formed in the face of
the prohibition of the Constitution against any treaty, alliance,
or confederation of one State with another, could not be re-
garded as having any legal existence ; that whatever efficacy
the enactment pleaded possessed in Virginia arose from the
sanction given it by that State. If enforced as a law there it
would be considered, as a statute, not of the Confederacy, but
of the State, and treated accordingly. Any enactment, to
which a State gives the force of law, whether it has gone
through the usual stages of legislative proceedings, or been
adopted in other modes of expressing the will of the State, is a
statute of the State within the meaning of the acts of Congress
touching our appellate jurisdiction. As a statute of Virginia,
it was repugnant to the Constitution ; and the decision of the
courts of that State, sustaining its validity, gave us jurisdiction
to review their judgment. It not only impaired the obligation
of the contract of the deceased with the plaintiffs, but it under-
took to relieve him from all liability to them. It also discrim-
inated against them as citizens of a loyal State, and refused to
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them the same privileges accorded to citizens of Virginia,
contrary to the clause of the Constitution declaring that “the
citizens of each State shall be entitled to all the privileges and
immunities of citizens in the several States.”

So, in this case, the Confederate enactment, under which the
confiscation of the money was had, can be treated only as a
statute of Tennessee, by whose sanction it was enforced as a
law of that State. As such it was repugnant to the Constitu-
tion and laws of the United States. It authorized the seizure
and confiscation of the property of loyal citizens upon no other
ground than their loyalty, and for the purpose of raising funds
to support an armed rebellion against the authority of the
United States. No opinion of the Supreme Court of Tennes.
see is in the record, but its decision sustaining the defence was
necessarily in favor of the validity of the enactment. Our
Jurisdiction, therefore, attaches to review its judgment.

There can be no question of the right of the plaintiff in error
to recover ‘her share of the estate which belonged to her de-
ceased mother, one of the legatees under the will, against any
defence founded upon the proceedings pleaded. Viewed from
the standpoint of the Constitution, the Confederate govern.
ment was nothing more than the military representative of the
insurrection against the authority of the United States. The
belligerent rights conceded to it in the interest of humanity, to
prevent the cruelties which would have followed mutual repri-
sals and retaliations, were, from their nature, such only as ex-
isted during the war. Their concession led to arrangements
between the contending parties to mitigate the calamities of
the contest. Tt placed those engaged in actual hostilities on
the footing of persons in legitimate warfare; but it gave no
sanction to hostile legislation, and in no respect impaired the
rights of loyal citizens of a loyal State. Their right and their
title to property which they possessed in the insurrectionary
States before the war were not thereby divested or rendered
liable to forfeiture. Their visible and tangible property may
have been destroyed by violence or seized by insurgents and
carried away; and in such cases the occupants or parties in
Possession may perhaps be relieved from liability, as having
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been subjected to a force too powerful to be resisted. “But,”
as said in Williams v. Bruffy, « debts not being tangible things
subject to physical seizure and removal, the debtors cannot
claim release from liability to their creditors by reason of the
coerced payment of equivalent sums to an unlawful combina-
tion. The debts can only be satisfied when paid to the cred-
itors to whom they are due, or to others by direction of lawful
authority.” And, as we there observed, ‘It would be a strange
thing if the nation, after succeeding in suppressing the rebellion
and re-establishing its authority over the insurrectionary dis-
trict, should, by any of its tribunals, recognize as valid the
demand of the rebellious organization to confiscate a debt due
to a loyal citizen as a penalty for his loyalty. Such a thing
would be unprecedented in the history of unsuccessful rebell-
ions, and would rest upon no just principle.”

In the consideration of transactions between citizens of the
insurrectionary districts, no disposition has been manifested by
this court, and none exists, to interfere with the regular admin-
istration of the law, or with the ordinary proceedings of society
in their varied forms, civil or political, except when they tended
to impair the just authority of the general government, or the
rights of loyal citizens. Transactions which thus affect the
government or the individual can never be upheld in any tribu-
nal which recognizes the Constitution of the United States as
the supreme law of the land.

Neither the unlawful proceedings of the Confederate gov-
ernment nor the judgment of its unauthorized tribunal exempts
the executor from liability. It may, indeed, as he asserts, be a
hardship upon him to compel him to pay the money again
which he has once paid to others. This hardship, however,
comes not from the regular administration of the law under
the Constitution, but from the violence of the insurrectionary
movement in which he participated. As Chief Justice Chase
said: “ Those who engage in rebellion must consider the con-
sequences. If they succeed, rebellion becomes revolution, and
the new government will justify its founders. If they fail, all
their hostile acts to the rightful government are violations of
law, and originate no rights which can be recognized by the
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courts of the nation whose authority and existence have been
alike assailed.”  Shotbridge v. Macon, Chase’s Decisions, 136.

The executor cannot escape the consequences of the insur-
rection in the community of which he was a member, whatever
may have been his individual feelings and wishes as to its
action. Besides, also, if questions of hardship are to be con-
sidered, the plaintiff might put in her claim there.

The judgment of the Supreme Court must be reversed, and the
cause remanded, with directions to affirm the decree of the
Chancery Court of Monroe County, so far as concerns the
claim of the plaintiff Eliza Stevens, who alone has brought
the case here; and 4t <s so ordered.

BURROW-GILES LITHOGRAPHIC COMPANY . SA-
RONY.

IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF NEW YORK.

Submitted December 13th, 1853.—Decided March 17th, 1884.

Copyright.

It is within the constitutional power of Congress to confer upon the author,
inventor, designer, or proprietor of a photograph the rights conferred by
Rev. Stat. § 4952, so far as the photograph is a representation of original
intellectual conceptions.

The object of the requirement in the act of June 18th, 1874, 18 Stat. 78, that
notice of a copyright in a photograph shall be given by inscribing upon
some visible portion of it the words Copyright, the date, and the name
of the proprietor, is to give notice of the copyright to the public ; and a
notice which gives his surname and the initial letter of his given name is
sufficient inseription of the name,

Whether a photograph is a mere mechanical reproduction or an original work
f’f art is a question to be determined by proof of the facts of originality, of
intellectual production, and of thought and conception on the part of the

author ; and when the copyright is disputed, it is important to establish
those facts.

This was a suit for an infringement of a copyright in a
Pl?OtO_graph of one Oscar Wilde. The defence denied the con-
stitutional right of Congress to confer rights of authorship on
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the maker of a photograph ; and also denied that the surname
of the proprietor with the initial letter of his given name pre-
fixed to it (“ N. Sarony ”) inscribed on the photograph wasa
compliance with the provisions of the act of June 18th, 1874,
18 Stat. 78. The essential facts appear in the opinion of the
court. The judgment below was for the plaintiff. The writ
of error was sued out by the defendant.

Mr. David Calman for plaintiff in error.

Mr. Augustus T. Gurlitz for defendant in error.

Mz. Justice MivLer delivered the opinion of the court.

This is a writ of error to the Circuit Court for the Southern
District of New York.

Plaintiff is a. lithographer and defendant a photographer,
with large business in those lines in the city of New York.

The suit was commenced by an action at law in which
Sarony was plaintiff and the lithographic company was defend-

ant, the plaintiff charging the defendant with violating his
copyright in regard to a photograph, the title of which is
“ Oscar Wilde No. 18.” A jury being waived, the court made
a finding of facts on which a judgment in favor of the plain-
tiff was rendered for the sum of $600 for the plates and 85,000
copies sold and exposed to sale, and $10 for copies found in his
possession, as penalties under section 4965 of the Revised
Statutes.

Among the findings of fact made by the court the following
presents the principal question raised by the assignment of
errors in the case :

“3, That the plaintiff about the month of January, 1882,
under an agreement with Oscar Wilde, became and was the
author, inventor, designer, and proprietor of the photograph in
suit, the title of which is ‘Oscar Wilde No. 18, being the
number used to designate this particular photograph and of
the negative thereof; that the same is a useful, new, harn‘.l(}
nious, characteristic, and graceful picture, and that said plain-
tiff made the same at his place of business in said city of New
York, and within the United States, entirely from his oW
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original mental conception, to which he gave visible form by
posing the said Oscar Wilde in front of the camera, selecting
and arranging the costume, draperies, and other various acces-
sories in said photograph, arranging the subject so asto present
graceful outlines, arranging and disposing the light and shade,
suggesting and evoking the desired expression, and from such
disposition, arrangement, or representation, made entirely by !
the plaintiff, he produced the picture in suit, Exhibit A, April
14th, 1882, and that the terms ‘author,” ‘inventor,” and ‘de-
signer,” as used in the art of photography and in the complaint,
mean the person who so produced the photograph.”

Other findings leave no doubt that plaintiff had taken all
the steps required by the act of Congress to obtain copyright
of this photograph, and section 4952 names photographs among
other things for which the author, inventor, or designer may
obtain copyright, which is to secure him the sole privilege of
reprinting, publishing, copying and vending the same. That
defendant is liable under that section and section 4965 there
can be no question, if those sections are valid as they relate to
photographs.

Accordingly, the two assignments of error in this court by
plaintiff in error, are :

1. That the court below decided that Congress had and has
the constitutional right to protect photographs and negatives
thereof by copyright.

The second assignment related to the sufficiency of the words
“ Copyright, 1882, by N. Sarony,” in the photographs, as a
notice of the copyright of Napoleon Sarony under the act of
Congress on that subject.

With regard to this latter question, it is enough to say, that
the object of the statute is to give notice of the copyright to
the public, by placing upon each copy, in some visible shape,
the name of the author, the existence of the claim of exclusive
Plght,. and the date at which this right was obtained.

This notice is sufficiently given by the words “Copyright,
1882, by N. Sarony,” found on each copy of the photograph.
It clearly shows that a copyright is asserted, the date of which
1s 1882, and if the name Sarony alone was used, it would be a
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sufficient designation of the author until it is shown that there
is some other Sarony.

When, in addition to this, the initial letter of the christian
name Napoleon is also given, the notice is complete.

The constitutional question is not free from difficulty.

The eighth section of the first article of the Constitution is
the great repository of the powers of Congress, and by the
eighth clause of that section Congress is authorized :

“To promote the progress of science and useful arts, by secur-
ing, for limited times to authors and inventors, the exclusive right
to their respective writings and discoveries.”

The argument here is, that a photograph is not a writing nor
the production of an author. Under the acts of Congress de-
signed to give effect to this section, the persons who are to be
benefited are divided into two classes, authors and inventors.
The monopoly which is granted to the former is called a copy-
right, that given to the latter, letters patent, or, in the familiar
language of the present day, patent right.

‘We have, then, copyright and patent right, and it is the first
of these under which plaintiff asserts a claim for relief.

It is insisted in argument, that a photograph being a repro-
duction on paper of the exact features of some natural object
or of some person, is not a writing of which the producer is
the author.

Section 4952 of the Revised Statutes places photographs in
the same class as things which may be copyrighted with
“books, maps, charts, dramatic or musical compositions, en-
gravings, cuts, prints, paintings, drawings, statues, statuary,
and models or designs intended to be perfected as works of the
fine arts.” ¢ According to the practice of legislation in Eng-
land and America,” says Judge Bouvier, 2 Law Dictionary,
363, “the copyright is confined to the exclusive right secured
to the author or proprietor of a writing or drawing which may
be multiplied by the arts of printing in any of its branches.”

The first Congress of the United States, sitting immediately
after the formation of the Constitution, enacted that the
“author or authors of any map, chart, book or books, being a
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citizen or resident of the United States, shall have the sole
right and liberty of printing, reprinting, publishing and vend-
ing the same for the period of fourteen years from the record-
ing of the title thereof in the clerk’s office, as afterwards
directed.” 1 Stat. 124, 1.

This statute not only makes maps and charts subjects of
copyright, but mentions them before books in the order of
designation. The second section of an act to amend this act,
approved April 29, 1802, 2 Stat. 171, enacts that from the first
day of January thereafter, he who shall invent and design,
engrave, etch or work, or from his own works shall cause to be
designed and engraved, etched or worked, any historical or
other print or prints shall have the same exclusive right for the
term of fourteen years from recording the title thereof as pre-
scribed by law.

By the first section of the act of February 8d, 1831, 4 Stat.
436, entitled an act to amend the several acts respecting copy-
right, musical compositions and cuts, in connection with prints
and engravings, are added, and the period of protection is ex-
tended to twenty-eight years. The caption or title of this act
uses the word copyright for the first time in the legislation of
Congress.

The construction placed upon the Constitution by the first
act of 1790, and the act of 1802, by the men who were con-
temporary with its formation, many of whom were members
of the convention which framed it, is of itself entitled to very
great weight, and when it is remembered that the rights thus
established have not been disputed during a period of nearly a
century, it is almost conclusive.

Unless, therefore, photographs can be distinguished in the
classification on this point from the maps, charts, designs, en-
gravings, etchings, cuts, and other prints, it is difficult to see
why Congress cannot make them the subject of copyright as
well as the others.

These statutes certainly answer the objection that books only,
or writing in the }imited sense of a book and its author, are
Wwithin the constitutional provision. DBoth these words are sus-
ceptible of a more enlarged definition than this. An author in
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that sense is “he to whom anything owes its origin ; originator;
maker; one who completes a work of science or literature.”
Worcester. So, also, no one would now claim that the word
writing in this clause of the Constitution, though the only word
used as to subjects in regard to which authors are to be secured,
is limited to the actual script of the author, and excludes books
and all other printed matter. By writings in that clause is
meant the literary productions of those authors, and Congress
very properly has declared these to include all forms of writing,
printing, engraving, etching, &c., by which the ideas in the
mind of the author are given visible expression. The only
reason why photographs were not included in the extended list
in the act of 1802 is probably that they did not exist, as photog-
raphy as an art was then unknown, and the scientific principle
on which it rests, and the chemicals and machinery by which
it is operated, have all been discovered long since that statute
was enacted.

Nor is it to be supposed that the framers of the Constitution
did not understand the nature of copyright and the objects to
which it was commonly applied, for copyright, as the exclusive
right of a man to the production of his own genius or intellect,
existed in England at that time, and the contest in the English
courts, finally decided by a very close vote in the House of
Lords, whether the statute of 8 Anne, chap. 19, which author-
ized copyright for a limited time, was a restraint to that ex-
tent on the common law or not, was then recent. It had at-
tracted much attention, as the judgment of the King’s Bench,
delivered by Lord Mansfield, holding it was not such a restraint,
in Miller v. Taylor, 4 Burrows, 2303, decided in 1769, was
overruled on appeal in the House of Lords in 1774. Ibid.
2408. In this and other cases the whole question of the exclu-
sive right to literary and intellectual productions had been
freely discussed.

We entertain no doubt that the Constitution is broad enough
to cover an act authorizing copyright of photographs, so far as
they are representatives of original intellectual conceptions of
the author.

But it is said that an engraving, a painting, a print, does em-
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body the intellectual conception of its author, in which there
is novelty, invention, originality, and therefore comes within
the purpose of the Constitution in securing its exclusive use or
sale to its author, while the photograph is the mere mechanical
reproduction of the physical features or outlines of some object
animate or inanimate, and involves no originality of thought or
any novelty in the intellectual operation connected with its visi
ble reproduction in shape of a picture. That while the effect
of light on the prepared plate may have been a discovery in the
production of these pictures, and patents could properly be
obtained for the combination of the chemicals, for their appli-
cation to the paper or other surface, for all the machinery by
which the light reflected from the object was thrown on the
prepared plate, and for all the improvements in this machinery,
and in the materials, the remainder of the process is merely
mechanical, with no place for novelty, invention or originality.
It is simply the manual operation, by the use of these instru-
ments and preparations, of transferring to the plate the visible
representation of some existing object, the accuracy of this
representation being its highest merit.

This may be true in regard to the ordinary production of a
photograph, and, further, that in such case a copyright is no
protection. On the question as thus stated we decide nothing.

In regard, however, to the kindred subject of patents for
lnvention, they cannot by law be issued to the inventor until
the novelty, the utility, and the actual discovery or invention
by the claimant have been established by proof before the
Commissioner of Patents’; and when he has secured such a
patent, and undertakes to obtain redress for a violation of his
rlght in a court of law, the question of invention, of novelty, of
originality, is always open to examination. Our copyright
system has no such provision for previous examination by a
proper tribunal as to the originality of the book, map, or other
matter offered for copyright. A deposit of two copies of the
article or work with the Librarian of Congress, with the name
of the author and its title page, is all that is necessary to secure
& copyright. It is, therefore, much more important that when
the supposed author sues for a violation of his copyright, the
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existence of those facts of originality, of intellectual production,
of thought, and conception on the part of the author should be
proved, than in the case of a patent right.

In the case before us we think this has been done.

The third finding of facts says, in regard to the photograph
in question, that it isa “useful, new, harmonious, characteristic,
and graceful picture, and that plaintiff made the same :
entirely from his own original mental conception, to which he
gave visible form by posing the said Oscar Wilde in front of
the camera, selecting and arranging the costume, draperies, and
other various accessories in said photograph, arranging the sub-
ject so as to present graceful outlines, arranging and disposing
the light and shade, suggesting and evoking the desired expres-
sion, and from such disposition, arrangement, or representation,
made entirely by plaintiff, he produced the picture in suit.”

These findings, we think, show this photograph to be an
original work of art, the product of plaintiff’s intellectual
invention, of which plaintiff is the author, and of a class of
inventions for which the Constitution intended that Congress
should secure to him the exclusive right to use, publish and sell,
as it has done by section 4952 of the Revised Statutes.

The question here presented is one of first impression under
our Constitution, but an instructive case of the same class is
that of Nottage v. Jackson, 11 Q. B. D. 627, decided in that
court on appeal, August, 1883.

The first section of the act of 25 and 26 Victoria, chap. 68,
authorizes the author of a photograph, upon making registry
of it under the copyright act of 1882, to have a monopoly of
its reproduction and multiplication during the life of the
author.

The plaintiffs in that case described themselves as the authors
of the photograph which was pirated, in the registration of it.
It appeared that they had arranged with the captain of the
Australian cricketers to take a photograph of the whole team
in a group; and they sent one of the artists in their employ
from London to some country town to do it.

The question in the case was whether the plaintiffs, who
owned the establishment in London, where the photographs
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were made from the negative and were sold, and who had the
negative taken by one of their men, were the authors, or the
man who, for their benefit, took the negative. It was held
that the latter was the author, and the action failed, because
plaintiffs had described themselves as authors.

Brett, M. R, said, in regard to who was the author: ¢ The
nearest I can come to, is that it is the person who effectively is
as near as he can be, the cause of the picture which is produced,
that is, the person who has superintended the arrangement, who
has actually formed the picture by putting the persons in
position, and arranging the place where the people are to be—
the man who is the effective cause of that.”

Lord Justice Cotton said: “In my opinion, ‘author’ in
volves originating, making, producing, as the inventive or
master mind, the thing which is to be protected, whether it be
a drawing, or a painting, or a photograph ;” and Lord Justice
Bowen says that photography is to be treated for the purposes
of the act as an art, and the author is the man who really
represents, creates, or gives effect to the idea, fancy, or
imagination.

The appeal of plaintiffs from the original judgment against
them was accordingly dismissed.

These views of the nature of authorship and of originality,
intellectual creation, and right to protection confirm what we
have already said.

The judgment of the Circuit Court <s accordingly affirmed.




OCTOBER TERM, 1883.

Opinion of the Court.

HOLLISTER, Collector, v. ZION’S CO-OPERATIVE MER-
CANTILE INSTITUTION.

IN ERROR TO THE SUPREME COURT OF THE TERRITORY OF UTAH.
WILLIS, Collector, ». BELLEVILLE NAIL COMPANY.

IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF ILLINOIS.

Argued March 5th, 1884.—Decided March 17th, 1884,
Internal Revenue—=State Bank.

An order by A in favor of B, or bearer, upon C for ¢five dollars in merchan-
dise at retail,” paid out by A and used as circulation, is not a note within
the meaning of the act of February 8th, 1875, imposing a tax of ten per
cent. on notes used for circulation and paid out by persons, firms, associa-
tions other than national banking associations, corporations, State banks,
or State banking associations.

These cases were heard together. The question at issue was
whether notes to bearer for a given sum payable in merchan-
dise at retail, paid out and used as circulation, were subject
to the ten per cent. tax imposed by the statute of February
8th, 1875, 18 Stat. 311. In the case from Utah it appeared
that the notes in question were paid out by the defendant in
error, and used as circulation. In the case from Illinois it ap-
peared that the notes were used as circulation, but it did not
appear that they were paid out by the defendant in error. The
principal opinion of the court relates to the Utah case.

Mr. Solicitor-General submitted the case for Willis on his
brief, and argued the case for Hollister.

Mr. J. L. Rawlins and Mr. Shellabarger for defendant in
each case.

Mg. Cuier Justice Warre delivered the opinion of the court.

For the purposes of this case, we must assume that the Zion’s
Co-operative Mercantile Institution used for circulation and
paid out their own obligations in the following form :
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“652.] SERIES A. [

“Sarr Lake Crry, Oct. 6th, 1876.

“ Pay David O. Calder or bearer five dollars in merchandise
at retail.
“ Five. Five.
“To H. B. CrAawsox, G. H. S~ELL.
Sup’t. Z. C. M. I.”

The question presented is whether these obligations are
“notes” within the meaning of the act of February 8th, 1875,
c. 36, sec. 19, 18 Stat. 311, which is in these words:

“That every person, firm, association other than national bank-
ing associations, and every corporation, State bank, or State
banking association, shall pay a tax of ten per centum on the
amount of their own notes used for circulation and paid out by
them.”

This act was passed as an amendment to the internal revenue
laws, and is, therefore, to be construed in connection with those
laws. Tt is also part of the system adopted by Congress to
provide a currency for the country, and to restrain the circula-
tion of any notes not issued under its own authority. Veazie
Bank v. Fenno, 8 Wall. 533. The laws on that subject may
consequently be resorted to in aid of interpretation.

On the 17th of July, 1862, Congress first authorized the use
of stamps as money, and by the same act, ch. 196, sec. 2, 12 Stat.
992, provided that no private corporation, banking association,
firm, or individual should make, issue, circulate, or pay any
note, check, memorandum, token, or other obligation, for a
less sum than one dollar, intended to circulate as money, or to
be received or used in lieu of lawful money. It was decided
i United States v. Van Auken, 96 U. S. 366, that obligations
payable in goods were not included in the prohibitions of this
act, because by fair implication, only obligations for money
were affected. The national banking act of February 25th,
1863, c. 58, 12 Stat. 665, was passed at the next session of
Congress, which authorized the issue of “notes for circulation.”
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Sec. 20. These notes were to be executed in such manner as
to make them “obligatory promissory notes.” Then followed,
at the same session, the act of March 3d, 1863, ch. 73, 12 Stat.
709, “to provide ways and means for the support of the
government,” which required (sec. 7) all banks, associations, cor-
porations, and individuals issuing notes or bills for circulation
as currency to pay a duty of one per cent. each half year on
the average amount of their circulation over a certain sum, and
a duty of five per cent. on all issues of notes or bills in sums
representing any fractional part of a dollar.

At the next session, the act of June 30th, 1864, c. 173, sec. 110,
13 Stat. 277, 278, provided for a duty upon the average amount
of circulation issued by any bank, association, corporation, com-
pany, or person “including as circulation all certified checks,
and all notes and other obligations calculated or intended to
circulate, or to be used &s money.” Next came the act of
March 3d, 18635, c. 78, sec. 6, 13 Stat. 484, which required every
national banking association, State bank, or State banking
association, to pay a tax of ten per cent. on the amount of
notes of any State bank or State banking association paid out
by them, after July 1st, 1866. This act was extended on the
13th of July, 1866, c. 184, sec. 9 (bis), 14 Stat. 146, so as to in-
clude the notes of persons, as well as of State banks and State
banking associations, used for circulation. The acts of 1863
and 1866 were considered and enforced in Veazie Bank v. Fenno,
supra. After this came the act of March 26th, 1867, c. 8, sec.
2, 15 Stat. 6, which imposed upon every national banking associ-
ation, State bank, banker, or association, a tax of ten per cent.
on the amount of notes of any town, city, or municipal corpo-
ration paid out by them.

All these statutes were re-enacted, without any material
change of phraseology, in the Revised Statutes, the act of July
17th, 1862, being now § 3583; that of February 25th, 1863,
§ 5182; that of June 30th, 1864, § 3408 ; that of July 13th,
1866, § 3412, and that of March 26th, 1867, § 3413. The effect
of the act of February 8th, 1875, now under consideration, was
to extend § 8412, which included only banks and banking asso-
ciations, to all persons, firms, associations, and corporations.
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The subject-matter of the tax, to wit, “notes used for circula-
tion paid out by them,” remains the same.

From this review of the legislation on the general subject,
and the apparently studied use by Congress of words of appro-
priate signification whenever it was intended to cover anything
else than promissory notes, in the commercial sense of that
term, we are led to the conclusion that only such notes as are
in law negotiable, so as to carry title in their circulation from
hand to hand, are the subjects of taxation under the statute.
It was, no doubt, the purpose of Congress, in imposing this tax,
to provide against competition with the established national
currency for circulation as money, but as it was not likely that
obligations payable in anything else than money would pass
beyond a limited neighborhood, no attention was given to such
issues as affecting the volume of the currency, or its circulating
value. This was the principle on which the case of United States
v. Van Auken was decided, from which we see no reason to
depart.

The judgment of the Supreme Court of the Territory is,

therefore, affirmed.

Jonathan C. Willis, Collector, de., v. Belleville Nail Com-
pany.  In error to the Circuit Court of the United States for
the Southern District of Illinois. This case presents the same
general facts as that of Hollister v. Zion’s Co-operative Mercan-
lile Institution, just decided, save only that it does not appear
here that the notes were paid out by the Nail Company.

Affirmed.

VOL, CXI—5
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CANAL BANK & Others ». HUDSON & Another.

APPEAL. FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE SOUTHERN DISTRICT OF MISSISSIPPI.

Submitted February 12th, 1884.—Decided March 24th, 1884.

Devise— Equity— Lien— Parties—Statutes of Mississippi— Trusts.

The plaintiffs, as creditors, whose debts were secured by a deed of trust on land
in Mississippi, having brought a suit in equity to enforce the trust and to
sell the land, joined as defendants, by a supplemental bill, persons in pos-
session, who claimed to own the land under a title founded on a sale made
under a judgment recovered prior to the execution of the deed of trust, but
which judgment had been held by this court, in the same suit (Bank v.
Partee, 99 U. 8. 825), before the filing of the supplemental bill, to be void,
as against the plaintiffs. The defendants in possession set up a claim to
be allowed for the amount they had paid in discharge of a lien or charge
on the land created by a will devising the land to the original grantor in
the deed of trust, and for taxes paid, and for improvements. These claims
were allowed.

A devise of land was made by a will, upon specified conditions, ‘‘under the
penalty, in case of non-compliance, of loss of the above property,” the con-
ditions being to pay certain money legacies, and a life annuity in money.
Then other legacies in money were given. Then there was a provision,
“that all the legacies which I have given in money and not charged upon
any particular fund” should not be payable for two years ““after my de-
cease,” followed by a provision as to the payment by the devisee of interest
on the first-named money legacies after she should come into possession of
the land devised. No other money legacies were given payable by any per-
son on conditions, and there were no other legacies in money which could
answer the description of legacies in money charged on a particular fund :
Held, That the life annuity was a charge on the land devised.

The statute of Mississippi, Revised Code of 1857, chap. 57, article 15, p. 401,
which provides, that ‘“no judgment or decree rendered in any court held
within this State shall be a lien on the property of the defendant therein
for a longer period than seven years from the rendition thereof,” does not
apply to a decree of a Court of Chancery in Mississippi, establishing the
arrears due on such life annuity as a specific lien on such land by virtue of
such will, in a suit in chancery brought by the life annuitant.

The will being proved and recorded in the county where the land was situated,
it was not necessary, in such suit in chancery by the life annuitant, to make
as defendant the trustee in a deed of trust made by the devisee under the
will, provided, in a suit to enforce the deed of trust, brought by the bene-
ficiaries under it, they were given the right to contest the validity of the
lien claimed by the life annuitant and to redeem the land from such lien,
when established.
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The defendants claiming title under the devisee, and she being entitled to a
distributive share of the entire estate of the life annuitant, who died dur-
ing the pendency of such suit in chancery, it is not proper to abate from
the allowance to the defendants of the amount paid by them to discharge
the decree in such suit, any sum on account of the distributive share of
such devisee in the amount so paid.

The defendants having acquired their title under a deed of trust executed
after the original bill in this suit was filed, and before the grantor in such
deed was served with process in this suit, it was held that they, being in
fact purchasers in good faith, were not chargeable with notice of the inten-
tion of the plaintiffs to bring this suit, within the provisions of the Revised
Code of Mississippi, of 1871, chap. 17, article 4, § 1557, in regard to allow-
ances for improvements on land to purchasers in good faith, until they were
served with process on the supplemental bill.

The meaning of the words ““good faith” in the statute, and as applicable to
this case, defined.

The amount allowed by the Circuit Court, for improvements, upheld as proper,
under the special circumstances.

Mr. William L. Nugent, Mr. Assistant Attorney-General
Moavry and Mr. W. Hallett Phillips for appellants.

Mr. Wiley P. Harris and Mr. Frank Johnston for ap-
pellees.

Mg. Justice Brarcrrorp delivered the opinion of the court.

The litigation involved in this appeal is a continuation of
that which was before this court in Bank v. I artee, 99 U. S.
325. The plaintiffs in the suit were appellants then and are
appellants now. The original bill was filed April 1st, 1873, in
the Circuit Court of the United States for the Southern Dis-
trict of Mississippi, by the appellants, as creditors of Sarah D.
Partee and William B. Paitee, her husband, to secure to them
the benefit of a deed of trust executed by the debtors to one
Bolwman, covering lands in Yazoo County, Mississippi, the
object of the deed being to provide for the payment of debts,
among which were those due to the appellants. The Circuit
Court excluded the appellants from the benefit of the deed of
t_rust, peoause of their failure to notify in writing within a
time limited by the deed their acceptance of its terms, and
that court also held that the title to certain of the land cov-
ered by the deed had failed in the trustee because of a para-
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mount title thereto perfected under a judgment recovered
against the debtors by one Stewart before the execution of the
deed of trust. This court held that, notwithstanding the pro-
vision in regard to an acceptance in writing of the terms of
the deed, the appellants were entitled to its full benefits, and
that the judgment of Stewart was a nullity as respected Mrs.
Partee, who was the debtor to Stewart, and was the owner of
the lands covered by the deed of trust. This court reversed
the decree below and remanded the cause for further proceed-
ings, in April, 1879.

Stewart and James D. Partee, a son of the debtors, had be-
come the purchasers of the land sold under the Stewart judg-
ment. In May, 1879, after the filing in the Circuit Court of the
mandate from this court, the appellants filed a supplemental
Jill.  One acre of the land bought by Stewart and a part of
the land bought by James D. Partee are involved in that bill
and in the present appeal. The original deed of trust was made
November 19th, 1866. The deed of the sheriff to James D.
Partee, on the sale under the Stewart judgment, was made
January 4th, 1869, the judgment having been recovered June
6th, 1866. The land so conveyed to James D. Partee was in
quantity equal to 54 sections, and was all in township 9 of range
4 west in Yazoo County, embracing land in 7 different sections.
The land constituted what is known in this controversy as 2
plantations called “ No Mistake,” and “Tyrone.” In February,
1870, James D. Partee and his wife conveyed these plantations to
one Barksdale, in trust to secure an indebtedness of $41,500 to
the firm of Nelson, Lamphier & Co. Under this deed of trust
the plantations were sold and conveyed by the trustee to one
Nelson, a member of that firm, in June, 1872. On April 15th,
1873, Nelson conveyed the plantations to one Short, in trust to
secure an indebtedness of $35,000, embracing 18 promissory
notes, to said firm. Two of these notes came to be owned by
Joseph P. Benson and two by Charles C. Ewing, as administrator
of 8. S. Ewing, and they, with holders of others of the notes,
brought a suit in equity, in August, 1876, in the Chancery Court
of Yazoo County to foreclose said trust deed. A decree of
sale was made in January, 1877, and the said Benson and Ewing
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and one Robert G. Hudson purchased the lands at the sale, in
February, 1877.  On July 3d, 1877, Benson conveyed to Ewing
and Hudson all his interest in the plantations. They are the
appellees in this appeal.

The plantations were originally the property of one James
Dick, who was the uncle of Mrs. Sarah D. Partee. They were
known together by the name of “ No Mistake.” By that name
they were devised by Dick, by will, to Mrs. Partee. The will
was proved in March, 1849. Mrs. Partee’s parents were
Christopher Todd and Sarah Todd. The will contained these
provisions :

“To my niece, Sarah D. Todd, wife of William B. Partee, of
New Orleans, and to her heirs, I give and bequeath : 1st. My
plantation, commonly called ¢No Mistake’ plantation, near
Satartia, Yazoo County, State of Mississippi, with all the negroes,
horses, mules, cattle, buildings, and farming utensils that may be
found on said estate at the time of my death and belonging to me.
2d. I give and bequeath to the said Sarah D. Todd and to her
heirs about six thousand acres of land, situated in this State, and
entered by E. Lawrence and Brashear in my name. This bequest
is made to Sarah D. Todd, wife of William B. Partee, upon the
following conditions under the penalty, in case of non-compliance,
of loss of the above property : The first of said conditions is that
the said Sarah D. Todd, wife of the said William B. Partee, shall
within the next ensuing month after my death pay to Miss Eliza-
beth Calhoun, of Maury County, State of Tennessee, and to
Nathaniel Calhoun, and to Christopher Calhoun, his brother, chil-
dren of Margaret Todd, wife of Charles Calhoun, and residing in
Maury County, Tennessee, the sum to each of twelve thousand
dollars ; that is to say, to Miss Elizabeth Calhoun the sum of
twelve thousand dollars, to Nathaniel Calhoun the sum of twelve
thousand dollars, and to Christopher Calhoun twelve thousand
dollars, and in-the case of the death of either or any of them without
issue, then the sum or sums coming to said deceased parties or
their heirs to be given to the survivor or survivors in equal pro-
portions. The second of said conditions is that the said Sarah D.
Todd and her heirs shall pay to Christopher Todd and to Sarah,
h.is wife, my sister, one thousand dollars per annum during the
life of either, payable as they or the survivor may require it.”
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The will then gives various lands and legacies in money to
various persons named, and then proceeds:

« And my will is as follows : That all the legacies which I have
given in money and not charged upon any particular fund is not
demandable from any person whomsoever for the term of two years
after my decease. . . . Andshould any legatee endeavor by
action of any kind or nature, before any court in any State, to
break, injure or destroy any of my dispositions, the bequest or
legacy to such person or persons is annulled or rescinded by me.
The legacies of $12,000 each to Elizabeth Calhoun, Nathaniel
Calhoun and Christopher Calhoun may be paid by Sarah D. Todd,
wife of William B. Partee, in the following manner, viz. : To
Elizabeth Calhoun on the day of her marriage, and to Nathaniel
and Christopher when they become of age, upon condition that
the said Sarah D. Todd pays to the said legatees annually interest
at seven per cent. upon their respeetive legacies, after she comes
in possession of ‘No Mistake’ plantation.”

Mrs. Todd having died in 1853, and Christopher Todd having
been paid his annuity up to January 1st, 1861, he filed a bill in
chancery, in November, 1867, in the Chancery Court of Yazoo
County, against William B. Partee and his wife, claiming that
such annuity was a charge on the land so devised to Mrs.
Partee, and praying for a sale of the land to pay the arrears
due on the annuity. Christopher Todd having died during the
pendency of the suit, it was revived in the name of Edward
Drenning, his special administrator, and the court, on June 8th,
1868, made a decree that there was due to Todd at his death,
as an annuitant under said will, $7,680.04, that that sum was a
lien on said “ No Mistake ” plantation, against all liens created
thereon since the death of Dick, and that said land be sold to
pay that sum. It was sold, by the same descriptjon as in said
conveyance to James D. Partee, to said Hudson and Ewing,
on April 15th, 1878, they being then the owners of the decree
in the suit, and they received a deed of that date therefor. In
1871 James D. Partee, as owner of the land, had paid a part
of the Drenning decree. In February, 1877, Drenning was
paid the balance by Robert G. Hudson and assigned the decree
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to him, under an order of the Chancery Court, the assignment
being for the benefit of Benson, Hudson and Ewing. After-
wards Hudson and Ewing acquired all the interest of Benson
therein.

Hudson and Benson, and Charles C. Ewing, individually and
as administrator of S. S. Ewing, and Drenning, as executor of
Stewart and as administrator of Todd, were made parties to
the supplemental bill in this suit. That bill attacks the validity
of the Drenning decree and claims an account of the rents and
profits of the land. The parties defendant having put in
answers, to which there were replications, the court ordered
that the controversy as to Hudson and Ewing and Drenning
proceed separately.

On the 29th of November, 1880, the court made a decree
setting aside the deeds under which Hudson, Benson, and
Ewing obtained title, and decreeing that the deed of April
15th, 1878, to Hudson and Ewing, on the sale under the
Drenning decree, was subject to the right of redemption of the
appellants as junior encumbrancers, under the original trust
deed of November 19th, 1866 ; that Hudson and Ewing were
entitled to be reimbursed what they had paid to Drenning in
purchasing his decree, with interest, that amount being
$9,391.23, paid February 5th, 1877, and being a paramount
lien on the lands in controversy ; that Hudson and Ewing were
entitled to be reimbursed what they had paid for taxes, and
the value of all improvements of a permanent character put on
the lands by them, and repairs, but were responsible for a
reasonable sum annually for the use and occupation of the
lands up to J anuary 1st, 1881; that for the balance due them
Ol an accounting they should have a lien on the lands superior
to that of the appellants ; that the balance, if any, due by them
should be deducted from the amount due them on account of
the.Todd legacy ; that the appellants were entitled to foreclose
their trust deed and sell the land subject to such prior claim of
Hudson and Ewing; that an account be taken by commis-
voners as to the amount due to Hudson and Ewing on the
Todd legacy decree, and for taxes paid, and as to the fair
rental value of the lands during the time they had occupied
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and cultivated or leased the same, and interest on such sums
from the time they would usually become due and payable,
and of the improvements and repairs put on the lands by
Hudson and Ewing, “and interest on the value of such portions
thereof, from the time of payment or making said repairs and
improvements, as may have directly contributed to the en-
hanced rental value of said lands ;” that, in estimating the fair
rental value of the lands, the commissioners should inquire
what they would have brought in money, if leased together or
separately to a solvent lessee or lessees, on the usual or custom-
ary terms of leasing such lands as entire plantations or an
entire plantation, without reference to any system of under-
letting pursued by Hudson and Ewing, with as well as without
the improvements claimed for by them; and that for all im-
provements and repairs which directly contributed to enhance
the rental value of the lands, the commissioners should allow
the original fair cash value and interest from the date at which
they were made or furnished, and for all other improvements
which enhanced the permanent value of the lands, their actual
value at the time of taking the account.

On the 24th of November, 1881, the commissioners made
their report. It is set forth in the record, but the account an-
nexed to it and the testimony taken by the commissioners are
not set forth. The result was, that they found due to the appel-
lants by the appellees $8,865.99, and to the appellees by the ap-
pellants $37,697.92, and that the balance due to the appellees
was $28,831.93. The appellants excepted to the account and
the report by 19 exceptions. Thereafter the exceptions were
heard by the court, and it filed an opinion, which states that the
account is not in accordance with the directions of the court
or the equities between the parties. It then proceeds: “I have
examined and re-examined the account filed by the defendants,
and have maturely considered the testimony on both sides, and
have arrived at conclusions which I am satisfied meet the
equities on both sides as nearly as can reasonably be reached.”
It then states conclusions of fact on which the rent for 1877 is
fixed at $1,000. It then sets forth certain improvements which
the defendants made in 1878, and states that they charge there-
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for $3,199.37, claiming that these improvements were necessary
and enhanced the rental value of the premises ; but it says that
the improvements “ought not to have been considered as con-
stituting part of the rents,” but must be considered “as adding
to the permanent value of the lands.” It then says: “I have
closely examined the account, and, making a liberal allowance
for the cash value of the same on the 1st of January, 1881,
when the same were surrendered to the receiver, the sum of
$2,053.50 is all that should be allowed,” with interest from
January 1st, 1881. The opinion then sets forth other improve-
ments which the defendants made in 1878, and states that it
was claimed they “were necessary and enhanced the rental
value of the place, and should be estimated at their original
cost and interest ;” but it says that the value of those improve-
ments consisted “mainly in their permanency, which should be
estimated at their cost value when the property was surrendered,
but, as it did contribute to some extent to the rental value for
that and succeeding years” during the defendants’ occupancy,
$4,897.35 was allowed, “at a fair estimate” under that rule,
as the value of those improvements, being “ more than the per-
manent value and less than the cost.” The rent for 1878 was
fixed at $1,500. Deducting from the 84,897.35 the rent for the
two years, $2,500, left $2,397.35, with interest from J anuary
Ist, 1879.  The opinion then states what mmprovements the de-
fendants made in 1879, that they were “of the same character
Vf'ith those erected in 1878, and that they amounted, “at an es-
timate made under the rule above stated,” to $2,997.68, ¢ from
which take the sum of $2,500, as estimated, as a reasonable rent
for that year,” which leaves to be allowed $497.68, with inter-
est from January 1st, 1880. The opinion then states that the
Tepairs made in 1880 were small, but there were several items
charged for improvements made in 1878, 1879 and 1880, not
before stated, and which could not be well stated, except as a
whole. Tt then considers at length sundry items, and allows
Some and disallows others and reduces others, and allows for the
”‘_‘{QS: ) flll taken together, including improvements made m
i:‘“ ; 53,655.16, and deducts from that $83,000, as rent for

“80, leaving $655.16, with interest from J anuary 1st, 1881. On
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the rendering of that opinion, it was ordered, by consent of
parties, that the opinion and the schedule attached to it (which
was a statement of the items and amounts allowed in the opin-
ion) should “be filed and treated as part of the record in the
cause,” and that the court might by order, without reference
to a commissioner, ascertain and fix the several amounts, as
well as the aggregate sum due to the defendants Hudson and
Ewing,” under the decree of November 29th, 1880.

Thereupon, on the 18th of February, 1882, the court made a
final decree. That decree states that the case was heard on
the exceptions to the report of the commissioners; that the
court, being of opinion that said report does not conform to
the decree of November 29th, 1880, orders “that said report
and the account therewith presented be set aside,” and, “ after
argument of counsel, proceeding to the decision of the several
questions of law and fact involved in the cause,” adjudges that
there is “due to the defendants Hudson and Ewing, under the
judgment and findings of the court on said exceptions, on ac-
count of the Todd legacy decree,” $12,365.77, and on account
of the taxes paid on and by said defendants on the lands,
$1,567.44, and that, “after ascertaining and crediting the
amount due for reasonable rents ” of the lands, “ there is a bal-
ance due to the said defendants, on account of improvements,
repairs and betterments,” of $6,309.60, making a total sum due
them of $£20,242.83, with interest from that date. The decree
then finds the amounts due to the several plaintiffs on their
notes, being an aggregate of $47,136.06, with interest from that
date, and adjudges that the plaintiffs are entitled to redeem the
lands, and that on their paying within sixty days, to the de-
fendants, the $20,242.83, with interest, they should be substi
tuted to their rights as senior encumbrancers on the lands, and
might enforce payment thereof by a sale of the lands; that, if
the plaintiffs should not pay that sum, then the lien of the de-
fendants and that of the plaintiffs should be enforced, and the
lands should be sold, and out of the proceeds the amount s0
due to the defendants should first be paid. From this decree
the plaintiffs have appealed.

The only questions presented by this appeal are as to the
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allowance in respect of the Drenning decree, and as to the
allowances for improvements and repairs and the charges for
rent.

It is contended by the appellants that, under the will of Dick,
the annuity legacy to Todd and his wife was not acharge on the
plantation devised to Mrs. Partee, but was only a personal
claim against her, to be enforced by proper proceedings for the
forfeiture of the land, on a breach of the conditions specified
in the will. The argument made is, that the penalty imposed
by the will, of loss of the property in case of non-compli-
ance with the conditions, shows that the testator did not intend
to create a lien. But we are of opinion, that, taking the whole
will together, a lien was created. The reference to the prior
legacies given in money and not charged on any particular
fund, of which there are many, shows that there must have been
some prior legacies in money which were charged on a particular
fund, and the fact that no other legacies in money but those
which Mrs. Partee is to pay, as conditions on which the plan-
tation is given to her, are given payable by any person as con-
ditions on which property is given to such person, and that
there are no other legacies in money which can answer the
description of legacies in money “charged” on a “ particular
fund,” all combine to furnish persuasive evidence that the
legacies which Mrs. Partee was to pay were a lien on the
Plantation. The intention of the testator seems to be clear,
and the plantation is not inappropriately called a ¢ fund.”
Nor can the lien or charge be limited to the 6,000 acres of land.
ihe conditions attach to the entire bequest, consisting of two
ttems.  They apply to the legacies to the three Calhoun
children and to the annuity legacy to Christopher Todd and his
wife; and the subsequent provision as to the times when Mrs.
Par@ee may pay the several legacies to the Calhoun children, on
condition that she pays them annually interest on such legacies
after she comes in possession of the plantation, shows that that
Plantation is given to her on condition that she pays those
legacies, and, it $0, such annuity legacy must be in the same
category.  Birdsall v. Hewlett, 1 Paige, 32; Harrisv. Fly, T
6. 4215 Loder v. Hatfield, 71 N. Y. 92, 97.
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It is further contended that the Drenning decree, which was
made June 8th, 1868, was barred, as to its lien, by the Missis-
sippi statute of limitations, when it was purchased by Hudson
for himself and Ewing and Benson, in April, 1877, The statute
relied on is article 15 of chapter 57 of the Revised Code of
Mississippi, of 1857, page 401, in these words:

“ No judgment or decree rendered in any court held within thi
State shall be a lien on the property of the defendant therein for
a longer period than seven years from the rendition thereof.”

It is plain, we think, that this statute applied only to a judg-
ment or decree rendered ¢n personam against a defendant, for
the recovery of so much money, and which became a general
lien on the property of the defendant in the judgment or decree
by virtue of another statutory provision, such as article 261 of
chapter 61 of the same Code, page 524. Article 15 of chapter
57 has no reference to such a decree as the Drenning decree
here, one establishing and enforcing a specific lien on devised
property, created by a will, the decree being made in‘a suit in
chancery brought for that especial purpose. The decree
adjudges that the amount found to be due was made by the
will of Dick a lien and charge on the plantation devised to
Mrs. Partee, and decrees that the plantation stand charged with
the payment of that amount, against all liens created thereon
by the defendants in the suit since the death of Dick. Thede-
cree adjudges, it is true, that the defendants pay to the plain-
tiff the sum so found due, within thirty days, and that, in de-
fault thereof, enough of the plantation be sold to pay such sum.
But no execution is awarded against the defendants as on 2
personal judgment, nor is there any provision for a decree for
a deficiency. Tt was held in Mississippi, in Cobb v. Duke, 36
Miss. 60, in 1858, that a court of equity had no jurisdiction to
make a decree in personam, for a deficiency on a bill to enforce
a vendor’s lien on land, or on a bill to foreclose a mortgage.
The same principle applies to the lien in question here. The
decree did not create a lien, but merely gave effect to the lier
and charge which the will created. In a decree in persondm
for the recovery of money, the statute provided for a lien on
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all the property of the defendant in the county; but this de-
cree affected only the specific property in question, and, as to
that, related back and overreached all liens on it since the
death of Dick, while a judgment ¢n personam became a lien
only from the time it was rendered.

The bill filed by Todd to enforce his lien made defendants
only William B. Partee and his wife. Bowman, the trusteein
the appellants’ trust deed, was not made a party. But, the
will of Dick was proved and recorded in Yazoo County, and
the appellants, claiming under Mrs. Partee, by a subsequent
deed of trust, took the land subject to the lien and charge
created by the will. The appellants aver, in their original bill,
that a letter was written by Bowman, the trustee, two days
after the deed of trust was made, to the appellants’ attorneys
in New Orleans, in a copy of which letter annexed to the bill
it is stated, as a result of an examination of the records of
Yazoo County, with the view of ascertaining what liens or en-
cumbrances there were on the property of Mrs. Partee, that,
under the will of Dick, from whom the property was derived,
there was an annuity of $1,000 to be paid to one Todd during
his lifetime. ~ The only effect of the omission to make Bow-
man a party to the suit, was to leave the title of a purchaser
under the decree in the suit subject to the right of the appel-
lants, as junior encumbrancers, to contest the validity of the
prior lien, and to redeem the property. This right has been
accorded to them.

The appellants also claim, that there should be an abate-
ment of a portion of the amount paid by the appellees to
Drenning, to the extent of Mrs. Partee’s distributive share in
that amount, as a part of the estate of Christopher Todd, her
father, In February, 1877, when Drenning received paynient
of the balance due on the decree, he was the legal owner of the
El\ecree. He had not then been made a party to this suit. Mrs.
Fartee had no claim in respect of any money due on the decree,
Oth_er than such claim as she had to her proper share of the
entire estate of her father, in due course of its administration.
When the decree was purchased by the appellees, no claim of
Mrs. Partee was attached to or impressed upon it, or the
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moneys due or paid on it. She had no title to any specific
part of the uncollected legacy, and could not interfere with its
collection or administration. When her share in her father’s
ostate should ultimately come to be ascertained, she might, if
still owning the plantation and interested to free it from the
charge of the legacy, set off against the decree the amount com-
ing to her from the general estate. DBut, in the absence of any
right, on her part, to any specific share of the legacy, there was
nothing to affect or diminish or extinguish or merge the amount
of the charge on the plantation. The Todd estate must be left
to its due course of administration, and cannot be interfered
with or administered in this suit.

The only material questions remaining are those connected
with the allowances for improvements. In a decree made by the
court below, in this suit, on November 20th, 1879, on a hearing
on exceptions to the answer of Hudson and Ewing, it was ad-
judged that they, claiming title to a part of the property in
controversy under a trust deed executed by Nelson, a defend-
ant in the original bill herein, on the 15th of April, 1873, « prior
to any process, publication, or appearance in this cause by said
Nelson, are not estopped as to said property by the lis pendens,
or the proceedings heretofore had in the cause, from answering
the original bill,” but “are proper parties defendant to the said
original Dbill, as having a substantial interest in the original
controversy.” Thetitle of Nelson, as a support to any title of
the appellees to the land, was destroyed by the decision as to
the Stewart judgment. The original bill herein was filed
April 1st, 1873. Nelson was made a defendant to it. Process
of subpeena was issued against him July 8th, 1873, but was not
served. On November 10th, 1873, on an affidavit that Nelson
resided in Tennessee, an order of publication against him was
made. He appeared on the 30th of January, 1874, and answered
on the 11th of February, 1874, Meantime, on the 15th of
April, 1873, Nelson made to Short the deed of trust before men-
tioned, on a sale under which the appellees purchased the land,
in February, 1877. The supplemental bill was filed May 27th,
1879, after the appellees had acquired all their titles. They
were made parties to it and were served with process, Hudson
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June 30th, 1879, and Ewing July 4th, 1879. They admit, in their
answer, that, at the sale under the Drenning decree, on the 15th
of April, 1878, one of the attorneys for the appellants appeared
and asserted some claim in behalf of the appellants, in the
hearing of IIudson. There is nothing more in the record on
that subject, and just what the assertion of claim was or to
what extent does not appear. Their answer alleges that “ they
purchased the property in good faith, and went into the pos-
session of the same, believing they had a good title to the
same and could hold it against the claims of all the world, and
without any knowledge whatever of the claim of complainants
or of this suit, and that they paid, including the Todd decree,
the full value of all the property purchased by them in its then
bad and dilapidated condition, and have since enhanced the
value of the same very greatly by putting upon it permanent
and valuable and not ornamental improvements;” and “that
they are entitled to pay, in case they should be adjudged not to
have the title to said property, for the valuable and permanent
and not ornamental improvements they have put on said prop-
erty, up to the time they were served with notice in this case,
or, if not entitled to pay for all said improvements up to that
date, they are for all said improvements up to the time ” of said
notification on April 15th, 1878. The answer also insists on
the validity of the title of the appellees. By consent of parties
and the order of the court made in February, 1880, they were
allowed to remain in possession of the land for the year 1880,
on giving a bond to account for the fair rental value for that
R ‘if the court should finally decide that they should account
lor said rent.  As has been seen, they were allowed for some
tmprovements to theend of 1880. They entered into possession
of the land January 1st, 187 7, and surrendered possession to
the r.eceiver in this suit January 1st, 1881.

It is manifest that the claim for allowances for improvements,
et up in the answer, is intended to be based on the provisions
of the statute of Mississippi, Revised Code of 1871, chap. 17,
article 4, § 1557, which enacts that “it shall be lawful, in all
case§, for the defendant in ejectment, or in an action for mesne
Profits, to plead the value of all permanent, valuable and not
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ornamental improvements, made by the defendant on the land,
or by any one under whom he claims, before notice of the in-
tention of the plaintiff to bring the action, giving notice, with
his plea, of the character of the improvements, and the value
thereof ; and, if such improvements shall exceed the value of
the mesne profits and damages, the jury shall find the actual
cash value of such improvements, the value of the mesne profits
and damages, and also the actual cash value of the land, without
the improvements, and the defendant shall have a lien upon the
land for the difference between the value of the mesne profits
and the value of the improvements so found; . . . butno
defendant shall be entitled to such compensation for improve-
ments, unless he shall claim the premises under some deed or
contract of purchase, made or acquired in good faith.”

The Supreme Court of Mississippi interpreted this statute, in
1876, in Cole v. Johnson, 53 Miss. 94, in a suit in chancery
brought by a person who had bought lands at a void probate
sale, and paid for them and put valuable improvements on
them, to restrain an ejectment suit against him, and to have an
account taken of the rents and profits, and of the improve-
ments and purchase money, the latter having been applied to
pay the debts of the estate, and to set them off against cach
other, and charge on the land the balance due the plaintiff.
Such relief was granted. It was urged for the defendants
that, as the defects in the probate proceedings were patent on
the record, by inspection, the plaintiff was not a purchaser in
good faith, and did not pay his money in good faith. The
court held that it was sufficient if the money was “ genuinely
paid,” without any knowledge or suspicion of fraud, the iterg
“ good faith ” being used in contradistinction to “bad faith;”
and that the expressions as to “good faith ” in § 1557 did not
import that the claim to compensation for improvements could
not be maintained if the purchaser could, by any possible re-
search, have discovered the invalidity of his title, and meant
nothing more than an honest belief on the part of the purchaser
that he was the true owner. The court adopted the rule stated
in Green v. Biddle, 8 Wheat. 1, 79, that a “bone fidel pos
sessor ” of land is one “ who not only supposes himself to be
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the true proprietor of land, but who is ignorant that his title is
contested by some other person claiming a better right to it ;”
and that, after such occupant has notice of such claim, he be-
comes “a mala fidei possessor.” It further said: “ Our view
is, that, in order to deprive the occupant of land under color of
title, of the value of permanent improvements erected thereon,
there must be brought home to him either knowledge of an
outstanding paramount title, or some circumstance from which
the court or jury may fairly infer that he had cause to suspect
the invalidity of his own title, but that this cannot be inferred
merely because it could have been demonstrated by the records
of the county.” Speaking of « crassa negligentia,” it added:
“ Where the purchase is made under circumstances which would
warrant the imputation of such negligence to the purchaser, as
if, for instance, a deed was received, without inquiry, from a
mere stranger to the land, who had neither possession thereof
hor any actual or apparent claim thereon, the claim of being a
bona, fide purchaser might well be rejected. But we do not
think that such imputation can ever be predicated of a judicial
sale because of defects in the record, where the land has been
bought by a person disconnected with the proceedings, and
with no actual notice or suspicion of the irregularities contained
in them.”

The Circuit Court, it is clear, found, in this case, that the
appellees acquired their alleged title in good faith, under the
rule thus established. The evidence is not in the record, and
must be regarded as sufficient to support such finding. Tt is
shown that the appellees purchased under a tax title in Janu-
ary, 1876, went into possession January 1st, 1877, purchased
the Drenning decree February 5th, 1877, purchased at the sale
under the deed of trust from Nelson to Short F. ebruary 19th,
1877, and purchased at the sale under the Drenning decree
.:\pril 15th, 1878. We do not think that the notice, whatever
1L was, given at the sale of April 15th, 1878, was sufficient to
charge the appellees with malo Jides, and that there was nothing
amounting to the “ notice ” specified in the statute, until the
Process under the supplemental bill was served on the appellees.

The only questionable period left open is that which re-
YOL. CX1—6
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mained until the close of 1880. The testimony on which the
Circuit Court acted is mot before us. It is plain, from the
opinion of the court, that, from the testimony it had, it found
that the improvements on the plantation, which was a cotton
plantation, and the facilities for preparing the cotion crop for
market, were dilapidated when the appellees took possession;
that the improvements made, and the clearing of more land, in
1878, added 50 per cent. to the rent for that year; and that
there was thus constituted a permanent fund for increased rent
for after years, so that, with the additional improvements made
in 1879, the rent for 1879 was equal to the rent for both of the
two preceding years, and the rent for 1880 was increased $500
over that for 1879. The year 1879 must bc considered asa
whole from January to January. It is impossible to tell, as
the proof is not before us, how much was allowed for improve-
ments made in 1880, as the fencing allowed for 1880 is stated
in the opinion to have been mostly made in 1878 and 1879, and
it states that there are several items of charge for improve
ments made in 1878 and 1879 and less in 1880, which cannot
well be stated otherwise than as a whole. As we have not the
testimony which the Circuit Court had, and it appears to have
been carefully and minutely considered by that court, and the
appellees appear to have remained in possession during 1830 by
consent and under the sanction of an order of the court, we
cannot arrive at the conclusion, on this appeal, that the amount
allowed ought to be reduced. Tt is not to be forgotten that
the appellants were seeking merely a sale of the land by a re-
sort to a court of equity, and that, while they had the benfit
of some of the improvements in increasing rents, they had the
benefit of the material and permanent ones in the increased
value of the lands for the purpose of sale, including the increased
area of cultivated land. In such a case there is no inflexible
rule that the allowance for permanent improvements shall not
exceed the rental value during the occupancy.

The present case has an analogy to that of a purchaser at2
foreclosure sale, who makes valuable improvements in the be-
lief that he has acquired an absolute title. e is entitled o be
paid for them if the premises are redeemed. 2 Jones on Mort-




DIXON COUNTY w. FIELD. 83

Syllabus.

gages, § 428. Where a party lawfully in possession under a
defective title makes permanent improvements, if relief is asked
in equity by the true owner, he will be compelled to allow for
such improvements. 2 Story Eq. Jur. § 1237, note 1; Bright
v. Boyd, 1 Story, 478, and 2 id. 605 ; Putnam v. Ritchie, 6
Paige, 390; Williams v. Gibbes, 20 How. 535.

All the questions raised by the counsel for the appellants
have been examined and considered, but we have not thought
it necessary to comment on others than those above reviewed.
Upon the whole case we are of opinion that

The decree of the Circuit Court must be afirmed.

DIXON COUNTY w. FIELD.

IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF NEBRASKA.

Submitted January 2d, 1884, —Decided March 24th, 1884,

Estoppel—Legislative Authority— Municipal Oorporations—Nebraska.

There must be authority of law, by statute, for every issue of bonds of a mu-
nicipal corporation as a gift to a railroad or other work of internal improve-
ment,

When the Constitution or a statute of a State requires as essential to the
validity of municipal bonds that they shall be registered in a State registry
and receive by indorsement a certificate of one or more State officers show-
ing that they are issued in pursuance of law, and the Constitution or law
gives no conclusive effect to such registration or to such certificate, the
;!ilililtaieipa]ity is not concluded by the certificate from denying the facts cer-

ed to.

A recital in g municipal bond of facts which the corporate officers had authority
by law to determine and to certify estops the corporation from denying
those facts ; but a recital there of facts which the corporate officers had no
authority to determine, or a recital of matters of Jaw does not estop the

. Corporation,

Section 2, Article XII. of the Constitution of Nebraska, which took effect No-
vember 1st, 1875, conferred no power upon a county to add to its authorized
Or existing indebcedness, without express legislative authority ; but it lim-
ited the power of the legislature in that respect by fixing the terms and

conditions on which alone it was at liberty to authorize the creation of
Municipal indebtedness,
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This was a suit to recover the amount of overdue interest
coupons on bonds issued by the plaintiff in error in aid of a
railroad. The defence was that the bonds were issued in
violation of provisions of the Constitution of Nebraska which
are set forth in the opinion of the court, and without legislative
authority. The holder of the bonds contended that the munic-
ipality was estopped from setting up this defence by reason of
certain recitals in the bonds, and of certain certificates of State
officers on the back of them, which are also referred to in the
opinion. The judgment below was against the county. This
writ of error was sued out to review that judgment.

Mr. A. J. Poppleton and Mr. J. M. Thurston for plaintifl in
error.

Mr. W. L. Joy and Mr. George G. Wright for defendant in
error, to the point that the construction of the laws in question
belongs to the domain of general jurisprudence, and that this

court is not bound by the judgment of the State court, cited
Township of Pine Grove v. Talcott, 19 Wall. 666; Olcott V.
Supervisors, 16 Wall. 678; Foote v. Johnson County, 5 Dillon,
981; Gelpcke v. Dubugque, 1 Wall. 175 ; Buiz v. Muscating,
8 Wall. 575. To the point that the county was estopped
by the recitals, they cited Marcy v. Township of Oswego,
92 U. S. 637; Town of Coloma v. Eaves, 92 U. 8. 484
Bissell v. Jeffersonville, 24 How. 287; Van Hostrup v. M adison
City, 1 Wall. 291; St. Joseph Township v. Iogers, 16 Wall.
644; Know County v. Aspinwall, 21 How. 539; Meyer v
Muscatine, 1 Wall. 384 ; Mercer County v. Hackett, Ib_- 83;
Moran v. Miami County, 2 Black, 7122; Town of Venice V.
Murdock, 92 U. S. 494; Converse v. City of Fort Scott, Ib
503; Commissioners of Douglass County V. Bolles, 94 1D. 104;
Commissioners of Johnson County v. January, 1b. 202. F'IO
the point that, even if State courts had held the bonds 1@;111(1,
the rights of a non-resident bona fide holder in a federal t1~1bu11§t|
would not be affected thereby, they cited Fana V. Bowler,
107 U. S. 528. To the point that the plaintiffs could recoveh
even if the company had not complied with its contract, they
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cited Hirkbridge v. Lafayette County, 108 U. S. 208 ; American
Life Insurance Company v. Bruce, 105 U. 8. 328; Mayor v.
HKelley, 2 Fed. Reporter, 468. To the point that the cer-
tificates protected the holders of bonds, although issued in excess
of the percentage, they cited Humboldt v. Long, 92 U. S. 642 ;
Wilson v. Salamanca, 99 U. 8. 494 ; Hawley v. Fairbanks, 108
U. 8. 5445 County of Kankakee v. Ltna Life Insurance Com-
pany, 106 U. 8. 668 ; Ottawa v. National Bank, 105 U. S. 349;
Third National Bank qf Syracuse v. Seneca Falls, 15 Fed.
Rep. 783.

Mg, Justice MatTaEWs delivered the opinion of the court.

This writ of error brings into review a judgment in favor of
the defendant in error, for the amount of certain overdue
coupons upon municipal bonds, purporting to be obligations
of the plaintiff in error.

The facts upon which the judgment is based are as follows :

1. The defendant in error is the innocent holder for value of
the coupons sued on, and of the bonds to which they belong.
These bonds are part of a series, eighty-seven in number, being
for §1,000 each, payable to the Covington, Columbus and Black
Hills Railroad Company or bearer, in New York, on January
Ist, 1896, with interest from J anuary Ist, 1876, until paid, at
the rate of ten per cent. per annum, payable semi-annually.
They are executed in proper form under the seal of the county,
and were issued as a donation to the railroad company in aid
of the construction of its road.

2. Each bond contained the recital that it was “issued under
and in pursuance of an order of the county commissioners of the
County of Dixon, in the State of Nebraska, and authorized by
an election held in said county on the 27th day of December,
1875, and under and by virtue of chapter 85 of the General
St@ltutes of Nebraska, and amendments thereto, and the Con-
stitution of said State, art. 12, adopted October, . b, 1875.

3. On the back of each bond was the certificate of the county
clerk reciting that this issue of bonds was the only one ever
made by the county ; that “the question of issuing said bonds
Was submitted to the people of the county by a resolution of the
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county commissioners, dated November 24th, 1875, in the fol-
lowing form: Shall Dixon County issue to the C. C. & Black
Hills Railroad Company, $87,000 ten per cent. twenty years
bonds, payable both principal and interest in New York city,
and shall a tax be annually levied, in addition to the usual
taxes, sufficient to pay the interest as it becomes due, and ac-
cumulate a sinking fund to pay the principal at maturity ?” and
further, “ this question was decided by a vote taken December
27th, 1875, of 462 votes for and 120 against.” This certificate
is witnessed by the hand and official seal of the clerk, of date
May 16th, 1876.

4. There was also indorsed on each bond the certificate of
the secretary and auditor of the State of Nebraska, dated Oc-
tober 2d, 1876, that it was issued pursuant to law,” and the
further certificate of the auditor of same date *that upon the
basis of data filed in my office, it appears that the attached bond
has been regularly and legally issued by the county of Dixon to
C. C. & B. H. Railroad Company, and said bond, upon pres-
entation thereof by said company, has this day been duly
registered in my office in accordance with the provisions of an
act entitled ¢ An Act to authorize the registration, collection and
redemption of county bonds, approved February 25th, 1875.""

5. That the assessed valuation of all the taxable property of
the county of Dixon, the plaintiff in error, at the last previous
assessment and valuation, made in the spring of 1875, and which
continued in force until the spring of 1876, and which was shown
and appeared from the books of public record of said county,
was five hundred and eighty-seven thousand three hundred
and thirty-one ($587,331) dollars and no more; and of which
the amount of the bonds, issued in pursuance of said election,
was more than ten per cent., but less than fifteen per cent.

The statute referred to on the face of the bonds, chapter 35
of the General Statutes of Nebraska, authorizes any county or
city in the State “ to issue bonds to aid in the construction of
any railroad or other work of internal improvement, to an
amount to be determined by the county commissioners of such
county or the city council of such city, not exceeding ten pe
cent. of the assessed valuation of all taxable property in said
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county or city,” with an additional proviso requiring a previous
submission of the question of issuing such bonds to a vote of
the legal voters of the county or city, in the manner provided
by law, for submitting to the people of a county the question
of borrowing money. It was also provided that the proposition
of the question should be accompanied by a provision to levy a
tax annually for the payment of the interest on the bonds as it
should become due, stating also the rate of interest and the
time when the principal and interest should be made payable.
Upon a majority of the votes cast being in favor of the propo-
sition submitted, and a record thereof being made, and public
notice given for a specific period of its adoption, it was required
that the bonds should be issued. This act took effect February
15th, 1869.  On February 17th, 1875, it was amended so as to
require two-thirds of the votes cast at such an election, instead
of a mere majority, to be in favor of the proposition, so as to
authorize the issue of the bonds.

The Constitution of Nebraska took effect November 1st, 1875,

Section 2, art. XII. of that Constitution is as follows :

AN
“No city, county, town, precinct, municipality or other sub-
division of the State, shall ever make donations to any ratlroad or
other works of internal improvement, unless a proposition so to
do shall have been first submitted to the qualified electors thereof,
at an election by authority of law: Provided, That such donations
of a county, with the donations of such subdivisions, in the
aggregate, shall not exceed ten per cent. of the assessed valuation
of such county: Provided further, That, any city or county may,
by a two-thirds vote, increase such indebtedness five per cent. in
addition to such ten per cent., and no bonds or evidences of in-
debtedness so issued shall be valid unless the same shall have in-
dorsed thereon a certificate signed by the Secretary and Auditor

of the State, showing that the same is issued pursuant to law.”

The defence insisted upon at the trial in the Circuit Court
was that the bonds were issued without authority of law and
were void ; and being there overruled, it is now relied on as
error in the judgment, for which it should be reversed.

In support of the judgment, and of the validity of the bonds
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on which it rests, it is said, that by the terms of the statute of
February 15th, 1869, as amended by the act of February 17th,
1875, authority was given to the county to issue such bonds to
an amount not exceeding ten per cent. on the assessed valuation
of the taxable property in the county ; that this act was not
repealed by the adoption of the Constitution in 1875, but in
fact was expressly continued in force, by section 1, article
XVI, the schedule of that instrument, whereby it was “or-
dained and declared that all laws in force at the time of the
adoption of this Constitution, not inconsistent therewith, &c.,
shall continue to be as valid as if this Constitution had not been
adopfed ;” and that the authority conferred by this act toissue
bonds to the extent of ten per cent. upon the assessed valuation
of the taxable property in the county, was enlarged and ex-
tended by the provisoin the 2d section of the 12th article of the
Constitution, so as, upon a two-thirds vote, which was in fact
cast, in favor of the original proposition, to authorize an issue
of bonds to the additional amount of five per cent. upon the
same valuation without additional legislative authority. The
construction claimed for the constitutional provision is, that
whenever the legislature has authorized an issue of bonds to
the extent of ten per cent. upon the basis named, the Constitu-
tion operates, upon that authority, ez proprio vigore, and em-
powers the county officers to submit a proposition for an issue
of bonds to the extent of fifteen per cent. upon the same valu-
ation, and to issue the bonds accordingly, if sanctioned by a
two-thirds vote of the electors of the county. It would result
from the adoption of this interpretation, that an act of the
legislature authorizing an issue of bonds limited to the extent
of ten per cent. upon the assessment, but requiring a previous
two-thirds vote in favor of that proposition, would be unconsti-
tutional and void, so far as it sought to limit the right to issue
bonds to less than fifteen per cent. upon the assessed valuation
of the taxable property in the county; it being, upon this sup-
position, a constitutional right and power of the county, when
the statute authorized an issue of bonds at all, to increase the
authorized amount upon a two-thirds vote by the maximum
addition fixed by the Coustitution.
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Such a construction of the Constitution seems to be predi-
cated upon the idea that one of the evils sought to be remedied
by such provisions is the reluctance of legislative bodies to
grant to municipal corporations sufficiently extensive privileges
in contracting debts for purposes of internal improvement ; but
the history of constitutional amendment does not seem to us to
justify this assumption.

On the contrary, we regard the entire section as a prohibi-
tion upon the municipal bodies enumerated, in the matter of
creating and increasing the public debts, by express and posi-
tive linitations upon the legislative power itself. There must
be authority of law, that is by statute, for every issue of bonds
as a donation to any railroad or other work of internal im-
provement ; and the election required as a preliminary may be
determined by a majority vote, if the legislature so prescribes,
in which event the amount of the donation of the county, with
that of all its subdivisions, in the aggregate shall not exceed
ten per cent. of the assessed valuation of the taxable property
in the county; but the legislature may authorize an amount,
not to exceed fifteen per cent. on the assessment, on condition,
however, that at the election authorized for the purpose of de-
termining that question, the proposition shall be assented to
by a vote of two-thirds of the electors. It would be an anom-
alous provision, that whenever statutory authority was given
to issue a prescribed amount of bonds, it should operate as an
authority, upon a popular vote, not otherwise directed, to issue
an amount in addition. We cannot think it was any part of
the purpose of the Constitution of Nebraska to enable a county,
gitller to add to its existing or its authorized indebtedness any
increase, without the express sanction of the legislature ; and
are persuaded, on the contrary, that the true object of the pro-
VIS0 is to limit the power of the legislature itself, by definitely
fixing the terms and conditions on which alone it was at liberty
to permit the increase, as well as the creation of municipal
Indebtedness, The language of the proviso that seems to
countenance a contrary construction, by words apparently con-
ferring immediate power upon counties to increase their indebt-
edness, must be taken in connection with the express and posi-
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tive prohibition of the body of the section. This denies to
municipal bodies all power to make any donations to railroads
or other works of internal improvement, except by virtue of
legislative authority, and an election held to vote on the par-
ticular proposition in pursuance thereof. The proviso makes
a special rule for a special case, and authorizes an additional
amount of indebtedness, but only to be contracted in the con-
tingency mentioned, and subject to the condition already pre-
scribed for all donations, that is, by means of an election to
de-*7_ cne question submitted, held in pursuance of statutory
authority. An indebtedness to the extent of ten per cent. on
the assessed value of the taxable property may be authorized
" by statute, to be sanctioned by a mere majority of the popular
vote; but no more than that amount shall be permitted by the
legislature, except when approved by two-thirds of the electors;
and in no event more than fifteen per cent. upon the assess-
ment, in the aggregate, including any pre-existing indebted-
ness. Whether the whole amount of indebtedness, authorized
by the Constitution, to the extent of fifteen per cent. on the
assessed value of the taxable property may be contracted, by
authority of an act of the legislature, authorizing its creation
at one election upon a single vote, it is unnecessary to decide,
for, in the present case, there was no legislative authority to
create a debt in excess of the ten percent. upon the assessment.

These views coincide with those expressed by the Supreme
Court of Nebraska in the case of Reineman v. The Covington,
Columbus, e., Railroad Company, T Nebraska, 310, where
the very question raised here was discussed and decided; so
that the construction we have adopted of the Constitution of
the State we cannot but regard as not only correct in itself,
but as now the settled rule of decision, established by the
highest judicial tribunal of the State.

It follows that the bonds in question were issued without
warrant of law, and if the defence is permitted, must be de-
clared void, and insufficient to support the judgment.

But it is argued on the part of the defendant in error that
the plaintiff in error is estopped, by the recitals in the bonds,
to allege their invalidity on this ground.




DIXON COUNTY w». FIELD,

Opinion of the Court.

The recitals in the bonds, which are relied on for this
purpose, are as follows:

“This bond is one of a series of eighty-seven thousand dollars
issued under and in pursuance of an order of the county commis-
sioners of the county of Dixon, in the State of Nebraska, and
authorized by an election held in the said county on the twenty-
seventh day of December, A. . 1875, and under and by virtue of
chapter 35 of the General Statutes of Nebraska, and amendments
thereto, and the Constitution of the said State, article XII.,
adopted October, A. ». 1875.”

These recitals, in conjunction with the certificate of the
county clerk, and those of the Secretary and Auditor of State,
it is claimed, declare a compliance with the law in the issue of
the bonds, which, as against an innocent holder for value,
cannot now be questioned.

The sixth section of chapter 85 of the General Statutes, act
of February 15th, 1869, p. 93, provides that any county or
city which shall have issued its bonds in pursuance of this act
shall be estopped from pleading want of consideration therefor;”
and an act passed February 25th, 1875, authorizes the registra-
tion of county bonds, with a view to their collection and re-
demption. It requires the county officers, in the first place, to
make registration of all the named particulars in respect to the
bonds issued by them, a certified statement of which, made out
and transmitted by them, is required to be recorded by the
Auditor of State. Whenever the holders of county bonds shall
present the same to the Auditor of State for registration, the
auditor, upon being satisfied that such bonds have been issued
gceording to law, it is further provided, shall register the same
in his office in a book to be kept for that purpose, in the same
Mmanner that such bonds are registered by the officers issuing
the same, and shall, under his seal of office, certify upon such
bonds the fact that they have been regularly and legally issued,
and that such bonds have been registered in his office in accord-
ance with the provisions of the act. This registration is made
the basis on which he ascertains the amount of taxes annually
to be levied to meet the accruing interest and sinking fund to
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be certified to the county clerk, who is to ascertain and levy
the tax for that purpose, to be collected and paid to the county
treasurer.

The section of article XII. of the Constitution already cited,
requires, as essential to the validity of municipal bonds, an in-
dorsement thereon of a certificate signed by the Secretary of
State and Auditor of State showing that the same is issued in
pursuance of law.

No conclusive effect is given by the Constitution or the
statute to this registration, or to these certificates; and in the
consideration of the question of estoppel, they may be laid out
of view. In any event, they could not be considered as more
comprehensive or efficacious than the statements contained in
the body of the bonds, and verified by the signature of the
county officers and the seal of the county, except as additional
steps, required to be taken in the process of issuing the bonds
and rendered necessary to their validity.

Recurring then to a consideration of the recitals in the bonds,
we assume, for the purposes of this argument, that they are in
legal effect equivalent to a representation, or warranty, or cer-
tificate on the part of the county officers, that everything
necessary by law to be done has been done, and every fact
necessary, by law, to have existed, did exist, to make the bonds
lawful and binding.

Of course, this does not extend to or cover matters of law.
ATl parties are equally bound to know the law; and a certifi-
cate reciting the actual facts, and that thereby the bonds were
conformable to the law, when, judicially speaking, they are
not, will not make them so, nor can it work an estoppel upon
the county to claim the protection of the law. Otherwise it
would always be in the power of a municipal body, to which
power was denied, to usurp the forbidden authority, by declar-
ing that its assumption was within the law. This would be the
clear exercise of legislative power, and would suppose such
corporate bodies to be superior to the law itself.

And the estoppel does not arise, except upon matters of fact
which the corporate officers had authority by law to determine
and to certify. It is not necessary, it is true, that the recital
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should enumerate each particular fact essential to the existence
of the obligation. A general statement that the bonds have
been issued in conformity with the law will suffice, so as to
embrace every fact which the officers making the statement are
authorized to determine and certify. A determination and
statement as to the whole series, where more than one is in-
volved, is a determination and certificate as to each essential
particular. But it still remains, that there must be authority
vested in the officers, by law, as to each necessary fact, whether
enumerated or non-enumerated, to ascertain and determine its
existence, and to guarantee to those dealing with them the
truth and conclusiveness of their admissions. In such a case
the meaning of the law granting power to issue bonds is, that
they may be issued, not upon the existence of certain facts, to
be ascertained and determined whenever disputed, but upon
the ascertainment and determination of their existence, by the
officers or body designated by law to issue the bonds upon such
a contingency. This becomes very plain when we suppose the
case of such a power granted to issue bonds, upon the existence
of a state of facts to be ascertained and determined by some
persons or tribunal other than those authorized to issue the
bonds. In that case, it would not be contended that a recital
of the facts in the instrument itself, contrary to the finding of
those charged by law with that duty, would have any legal
effect. So, if the fact necessary to the existence of the
authority was by law to be ascertained, not officially by the
officers charged with the execution of the power, but by reference
to some express and definite record of a public character, then
the true meaning of the law would be, that the authority to
act at all depended upon the actual objective existence of the
reguisite fact, as shown by the record, and not upon its ascer-
tainment and determination by any one; and the consequence
Would necessarily follow, that all persons claiming under the
exercise of such a power might be put to proof of the fact,
made a condition of its lawfulness, notwithstanding any recitals
In the instrument.

This principle is the essence of the rule declared upon this
pomnt, by this court, in the well-considered words of Mr. Justice
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Strong, in Zown of Coloma v. Eaves, 92 U. 8. 484, where he
states (p. 491) that it is, “ where it may be gathered from the
legislative enactment that the officers of the municipality were
invested with the power to decide whether the condition pre-
cedent has been complied with,” that “their recital that it has
been, made in the bonds issued by them and held by a bona.
Jide purchaser, is conclusive of the fact, and binding upon the
municipality ; for the recital is itself a decision of the fact by
the appointed tribunal.”

The converse is embraced in the proposition and is equally
true. If the officers authorized to issue bonds, upon a con-
dition, are not the appointed tribunal to decide the fact, which
constitutes the condition, their recital will not be accepted as a
substitute for proof. In other words, where the validity of the
bonds depends upon an estoppel, claimed to arise upon the re-
citals of the instrument, the question being as to the existence
of power to issue them, it is necessary to establish that the
officers executing the bonds had lawful authority to make the
recitals and to make them conclusive. The very ground of the
estoppel is that the recitals are the official statements of those
to whom the law refers the public for authentic and final in-
formation on the subject.

This is the rule which has been constantly applied by this
court in the numerous cases in which it has been involved.
The differences in the result of the judgments have depended
upon the question, whether, in the particular case under con-
sideration, a fair construction of the law authorized the officers
issuing the bonds to ascertain, determine and certify the exist-
ence of the facts upon which their power, by the terms of the
law, was made to depend ; not including, of course, that class
of cases in which the controversy related, not to conditions
precedent, on which the right to act at all depended, but upon
conditions affecting only the mode of exercising a power ad-
mitted to have come into being. Marcy v. Township of
Oswego, 92 U. S. 637; Commissioners of Douglas County V.
Bolles, 94 U. 8. 104; Commissioners of Marion County v
Clark, 94 U. 8. 218; County of Warren v. Marcy, 97 U.S.
96; Pana v. Bowler, 107 U. 8. 529.
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In the present case there was no power at all conferred to
issue bonds in excess of an amount equal to ten per cent. upon
the assessed valuation of the taxable property in the county.
In determining the limit of power, there were necessarily two
factors : the amount of the bonds to be issued, and the amount
of the assessed value of the property for purposes of taxation.
The amount of the bonds issued was known. It is stated in
the recital itself. It was $87,000. The holder of each bond
was apprised of that fact. The amount of the assessed value
of the taxable property in the county is not stated ; but, ez ve
termini, it was ascertainable in one way only, and that was by
reference to the assessment itself, a public record equally acces-
sible to all intending purchasers of bonds, as well as to the
county officers. This being known, the ratio between the two
amounts was fixed by an arithmetical calculation. No recital
involving the amount of the assessed taxable valuation of the
property to be taxed for the payment of the bonds can take
the place of the assessment itself, for it is the amount, as fixed
by reference to that record, that is made by the Constitution
the standard for measuring the limit of the municipal power.
Nothing in the way of inquiry, ascertainment or determination
as to that fact, is submitted to the county officers. They are
bound, it is true, to learn from the assessment what the limit
upon their authority is, as a necessary preliminary in the exer-
cise of their functions, and the performance of their duty ; but
the information is for themselves alone. All the world besides
must have it from the same source, and for themselves. The
fact, as it is recorded in the assessment itself, is extrinsic, and
proves itself by inspection, and concludes all determinations
that contradict it.

The case is to be distinguished from Marcy v. Township of
Oswego, 92 U. S. 637, where, although it was provided that the
amount of the bonds voted by any township should not be
above such a sum as would require a levy of more than one
Per cent. per annum on the taxable property of such township
to i2h) the yearly interest, it was held that the existence of
suﬂ“101_ent taxable property to warrant the amount of the sub-
scription and issue, it not being designated as fixed by the as-
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sessment, was one of those prerequisite facts to the execution
and issue of the bonds, which was of a nature that required
examination and decision, and had been referred by the statute
to the inquiry and determination of the board. In Sherman
County v. Simons, 109 U. S. 735, the county commissioners
were constituted by the statute the tribunal for the purpose of
determining the amount of the indebtedness, in excess of which
the bonds were not to be issued, and their decision was accord-
ingly held to be conclusive.

On the other hand, it is within the principle of the decision in
Buchanan v. Litchfield, 102 U. S. 278, where it was said, at page
289, that, “the purchaser of the bonds was certainly bound to
take notice, not only of the constitutional limitation upon munic-
ipal indebtedness, but of such facts as the authorized official
assessments disclosed concerning the valuation of taxable prop-
erty within the city for the year 1873.” And it is directly
within the decision in National Bank v. Porter Township, 110
U. 8. 608. In that case, the existence of the power to issue the
township bonds in suit, depended upon the fact that the county
commissioners had not been previously authorized by a popu-
lar vote, or an unreasonable delay in taking one, to makea
subscription on behalf of the county. It was there said:
“Whether they had not been so authorized, that is, whether
the question of subscription had or had not been submitted to
a county vote, or whether the county commissioners had failed
for so long a time to take the sense of the people as to show
that they had not, within the meaning of the law, been author-
ized to make a subscription, were matters with which the trus-
tees of the township, in the discharge of their ordinary duties,
had no official connection and which the statute had not com-
mitted to their final determination. Granting that the recital
in the bonds that they were issued ¢in pursuance of the pro-
visions of the several acts of the General Assembly of Ohio,’is
equivalent to an express recital that the county commissioners
had not been authorized by a vote of the county to subscribe
to the stock of this company, and that, consequently, the power
conferred upon the township was brought into existence, still
it is the recital of a fact arising out of the duties of county off
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cers, and which the purchaser and all others must be presumed
to know did not belong to the township to determine, so as to
confer or create power, which under the law did not exist.”

We hold, therefore, that the plaintiff in error is not estopped

by the recitals in the bonds to deny their validity ; and that
having been issued in contravention of the Constitution of the
State, they are without warrant of law and are void.

The judgment of the Circuit Court is, therefore, erroneous,
and must be reversed ; and as the facts appear wpon the
pleadings and by a special verdict, the cause is remanded
with directions to enter judgment for the defendant below.

McMURRAY & Others ». MALLORY & Another.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF MARYLAND.

Argued March 11th, 12th, 1884.—Decided March 24th, 1884,

Patent.

If & patent is granted for a combination, one part of which is of a form de-
seribed in the patent as adapted by reason of its shape to perform certain
specified functions, and the patent is surrendered and a reissue taken which
expands some of the claims so as to cover every other form of this part of
the combination, whether adapted to perform those functions or not, the re-
Issue is void as to such expanded claims.

A patent for a combination is not infringed by using one part of it combined
wit ‘h other devices substantially different from those described in the patent
1n form or mode of arrangement and combination with the other parts.

18 1ot competent for a patentee who has surrendered his letters patent
and .ma.del oath that he believes that by reason of an insufficient or defective
specification the surrendered letters are inoperative and void, and has
?rl.kvn out reissued letters on g new specification and for new claims, to
. nhn‘ f"]f’" t1he reissue and resume the original patent by a disclaimer.
e or lxl_nul letters patent to Abel Barker, of May 17th, 1870, for an improve-
mt'n.t in so[(lering machines was for a combination of a rod with a disk of a
,h].ﬂrtlou.ln'r form and shape, which was essential to it. In-the reissue the first
v 11“““‘0131{1!5 Were so expanded as to embrace all forms of soldering irons in
ombination with g movable rod, and the reissue was void to that extent.

The first claim in the reissue to E. M. Lang & Co., October 29th, 1878, of a
VOL, CX1—7
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patent for an improvement in soldering irons granted to Jabez A, Bostwick,
June 21st, 1870, was for a different invention from that described in the
original patent, and is void.

This was a suit in equity for an alleged infringement of a
reissued patent for improvement in soldering machines. The
defence denied the invention, and denied the validity of the
reissued patent by reason of defects in the surrender, and be-
cause the reissue was not for the same invention which was
described in the original.

The facts making the case appear in the opinion of the court.

Mr. Benjamin Price for appellants.

Mr. Robert H. Smith and Mr. Sebastian Brown for appellees.

Mz. JusticE Woobs delivered the opinion of the court.

This bill was filed September 2d, 1879, by Louis McMurray,
Edward M. Lang, and George Burnham, doing business as a
firm under the name of McMurray, Lang & Burnham, against
Dwight D. Mallory and Jesse C. Luddington, doing business
as a firm under the name of D. D. Mallory & Co., to restrain
the infringement by them of two certain letters patent. The
first was a reissued patent “for certain new and useful improve-
ments in soldering machines,” the original of which had been
granted to Abel Barker, May 17th, 1870, reissued to Edward
M. Lang, one of complainants, January 11th, 1876, and again
reissued to him July 1st, 1879 ; the second was a reissued patent
for an “ improvement in soldering irons,” the original of which
had been granted to Jabez A. Bostwick, June 21st, 1870, and
reissued October 29th, 1878, to E. M. Lang & Co.

The answer of the defendants denied the infringement of
either of the patents on which the suit was brought, denied
that either Barker or Bostwick was the original inventor of the
improvements for which the original letters patent were issued
to them respectively, denied that either of the letters patent
were ever surrendered according to law, and alleged that tl}e
reissues were not for the same inventions as those describffd e
the original letters patent. Upon final hearing, the Circult
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Court dismissed the bill, and the complainants have brought
that decree under review by this appeal.

We shall first consider the Barker patent. The original
patent was described in the specification as “a new and useful
machine for opening and closing or sealing fruit, oyster, and all
other cans, hermetically sealed.” The specification was illus-
trated by drawings, as follows:

T e i

They were described thus: “Figure 1 is a vertical section ;
Figure 2 1s a representation of the machine as applied to a can
In opening ; Figure 3 as applied in closing or sealing with the
disk withdrawn and the sliding-rod pressed upon the cover to
hold it until the solder or sealing material hardens.” The
specification then proceeds as follows :

“In constructing this machine I make the disk or casting A of
sufficient thickness to retain the heat, and of suitable size to cover
t.he lid of the can, with the recess BB in the under side to give room
for the convex lid of the can, and to confine the soldering process
to the outer edge of the lid or cover.

“To this disk I connect the handle C, of sufficient length to hold
When heated,
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« At the side of, and parallel with, the handle I connect the
small rod or wire D, with a loop or ring connecting it with the
handle at the top and the bottom passmg, through the disk A,
50 as to allow it to slide up and. down.” \_\‘

The process of sealing 1:.@%1 \}(/&y?lmgq’h;ﬂcmbed
o

“The disk A is sufﬁc?entlyoﬁ‘eate(iﬁ;o melt the solder. The rod
D is pushed down throutrl{%e disk, and placed upon the center of
the cover to hold it. 'The hea\metl disk is then to be pushed down,
in contact with the soMer o@seahng material till it is melted, then
turned back and forth till the solder is spread evenly around the
lid. The disk is then to be withdrawn, with the rod D still
pressed upon the lid, till the solder or sealing material sets or
hardens, when the operation is completed.”

The claim was as follows :

“The disk A, with the recess B in the under side, as set forth,
in combination with the movable rod or wire D, to hold the lid
while resealing or closing.”

The specification of the reissue upon which the suit is brought,
and the drawings and the description of the drawings, were
substantially the same as for the original patent. It is ap-
parent, therefore, that the reissue was not for the purpose of
making the original specification more full, accurate or intel-
ligible, or for the purpose of eliminating from it what the
inventor had not the right to claim as new. The claims of the
reissue, which were five in number, were as follows:

1. In a soldering machine, a rod adapted to hold the can cap
orlid in place, in combination with a soldering-iron mounted upon
and arranged to be rotated about said rod, substantially as de-
scribed.

«2, In a soldering machine, a rod adapted to hold the can cap
or lid in place, in combination with a soldering-iron sliding upon
said rod and adapted to be rotated about it, as set forth.

«3, Tn combination with a soldering tool or die, the rod D n
passing through said tool or die to hold the can cap or lid in the
process of soldering, substantially as described.
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“4, In a soldering machine, the combination, with a soldering
tool conforming in shape to the cap to be soldered, of an inde-
pendently movable rod D, upon which the said tool is mounted,
substantially as described

“5. The disk, or tool A, with the recess B in its under side, in
combination with and mounted upon the independently movable
rod or wire D, as set forth.” -

The proof showed that defendant used the instrument de-
scribed in the letters patent issued to Tillery & Ewalt, May
91st, 1872,

The specification of these letters was illustrated by the
following drawing :

The specification described the invention as follows :

L1 0 . . . . .
The invention consists, first, in making a soldering-tool ad-
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justable radially from a hinge-joint, in order to adapt the same
tool to be used with caps of varying size ; second, in moving said
tool out and in, at the same time fixing it at any point of adjust-
ment by means of a screw that has a loop-head through which
passes the holder.

« A represents our soldering-tool, provided with a cap-holder,
B, which maintains the cap in position while the soldering-iron C
is rotated. D is a stock, in which the shank & of soldering-iron is
held at any point by a clamp-screw . E is the body, in which
the stock D is hinged at ¢, while the holder B passes vertically
and loosely therethrough. F isa screw, having loop-head f; which
connects the said holder B and stock D, while it allows them to
be spaced at any desired distance apart. In order to effect a
change in the radial distance between the centering holder B and
the stock D that holds the soldering-iron, the holder is first re-
moved and the serew F moved in or out. :

“The advantages of this tool consist, first, in the arc-shape by
which we can see at a glance any point which has been left un-
soldered or imperfectly soldered, and which defect can be remedied
at once without removing the tool ; second, in the option that it
allows us using either wire solder or the cheaper drop solder,
thereby saving one-half the expense.”

There is no doubt that the first three claims of the reissued
patent of Barker cover the device here described, but are void,
because they are, each of them, broader than the claim of the
original patent. The claim of the original patent was for a
combination ; that is to say, a combination of the disk A with
the recess B on its under side, and the movable rod D to hold
the lid of the can while resealing or closing. The specification
mentioned a disk and particularly described and illustrated 1t
as forming a part of the combination. By its size, shape, and
the recess in its under surface, it was designed to perform cer-
tain specified functions. It was made thick so as to retain the
heat; it was made circular, like the lid of the can, and of
sufficient diameter to cover the lid, so as to reach its outer edg"&
where the soldering was to be done, and it had the recess in l'tS
under side sufficient to give room for the convexity of the lid
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so as to confine the soldering process to the outer edge of the
lid.

The patent did not therefore include every soldering-iron of
whatever form and shape. In the case of Prouty v. Ruggles,
16 Pet. 336, it was said of a patent for a combination consist-
ing of three parts, that ¢ the use of any two of these parts only,
or of two combined with a third which is substantially differ-
ent in form, or in the manner of its arrangement and connection
with the others,” is not an infringement. ¢ It is not the same
combination if it substantially differs from it in any of its
parts.”  The disk, therefore, in the Barker patent, substantially
as described, is an essential element of the combination covered
by that patent.

In the reissue the first three claims of the Barker patent arc
expanded so as to include all soldering-irons, no matter what
their shape or size, or specific advantages, in combination with
the movable rod /). The contention of the appellants that a
device so unlike the soldering-tool described in the original
Barker patent as the Tillery & Ewalt tool is embraced by the
first three claims of the reissue, is striking proof of the expan-
sion of the original claim. It is plain that the claims mentioned
include many soldering devices not covered by the original
patent. The claims are therefore void. G4l v. Wells, 22
Wall. 15 The Wood Paper Patent, 23 id. 568 ; Powder Com-
pany v. Powder Works, 98 U. 8. 126 5 Ball v. Langles, 102 id.
1285 Miller v. Brass Company, 104 id. 350 ; James v. Camp-
bell,id. 856 ; Heald v. Rice,id. 787 ; Joknson v. Railroad Com-
Ppany, 105 id. 5395 Bantz v. Frantz,id. 160; Wing v. Anthony,
106 U. S. 142.

The fourth and fifth claims of the reissued Barker patent are
not, in our opinion, infringed by the defendants.

The fourth claim embraces as one element of the combination
a soldering-iron in shape of the cap or lid to be soldered. The
shape of the iron is expressly made an essential part of the
combination. This element is wanting in the Tillery & Ewalt
device used by the defendants. The soldering-iron used by them
18 totally unlike in shape a cap or lid or the disk described in
the Barker patent. One of the two elements of the combination
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covered by the fourth claim of the Barker reissue is, therefore,
clearly wanting in the Tillery & Ewalt device, and there can
consequently be no infringement.

The fifth and last claim of the reissued Barker patent is
identical with the claim of the original patent, and is, therefore,
free from the objection to which the first three are open. But
we think it also is not infringed by the device used by the de-
fendants. The soldering-iron described in both the original and
reissued Barker patent is a disk of suitable size to cover the lid
of the can to be soldered, with the recess B, in the under side,
to give room for the convex lid of the can and to confine the
soldering process to the outer edge of the lid or cover. This is
entirely unlike the soldering-iron described in the Tillery &
Ewalt patent, the tool used by the defendants. The latter is
not a disk, but closely resembles the common soldering-iron,
which is an old and familiar tool, and differs from it only in
not having a pointed end, but one made so as to form a short
arc of a small circle. The device covered by the Tillery &
Ewalt patent was contrived for two purposes, neither of which
the Barker contrivance is capable of accomplishing, namely,
the adjustment of the soldering-iron radially from a hinge joint
in order to adapt the same tool to be used with caps or lids of
different sizes, and second, the giving of the soldering-iron such
a shape as that it would not hide the process of soldering, but
made it possible to see at a glance, without removing the tool,
any part of the cap which had been left unsoldered.

The contention of the appellants, that the soldering-iron of
the Tillery & Ewalt patent is merely the disk of the Barker
patent with a large part of its circumference removed, defeats
itself, for when a large part of the disk is removed it ceases t0
be a disk, and becomes the mere soldering-iron of the Tillery &
Ewalt device ; whereas, as we have seen, a disk is an essential
element in the invention covered by the Barker patent.

We think that by no stretch of construction can the de\_'ice
used by defendants be included in the fourth and fifth claims
of the Barker reissued patent, and that the defendants do not
infringe those claims. '

It remains to consider whether the appellants were entitled
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to relief against the defendants for the alleged infringement of
the Bostwick patent.

The original Bostwick patent was for “a new and useful
soldering-iron, for soldering metallic caps or other projecting
pieces on metallic vessels.” It related, so the specification
states, ¢ to the construction and use of a hollow soldering-iron,
for soldering metallic caps or other projecting pieces upon
metallic oil-cans or other vessels; said iron, when made with
an inclosing edge of the dimensions and form of the rim or
edge of the cap or piece to be soldered, so as to conform thereto
when placed thereon, and so extended and formed interiorly
as to receive and embrace loosely a guiding-rod to be placed
upon the cap to be soldered, to hold the latter down firmly
until it has been secured by the solder, and at the same time
guide the iron to its proper place upon or against the rim or
edge of the cap.”
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The specification was illustrated by drawings, as follows:

—
Sororonne R

o

R,

The manner in which the device was to be used was thus
stated :

« After the iron has been properly heated it is slipped over this
rod, and the rod being then placed upon the cap, is held thereon
firmly, while the lower rim of the heated iron, duly supplied with




McMURRAY ». MALLORY.
Opinion of the Court.

solder, bearing upon the joint of the cap with the vessel, will in-
stantly solder and secure the same about its entire circumference.

“ By lifting the rod, its shoulder, engaging with the offset
within the iron, will take up the latter with it in readiness to be
placed upon another cap, and thus a number of caps may quickly
and thoroughly be soldered at one heat of the iron.”

The specification then proceeds :

“I contemplate making the soldering-iron A and its guiding-
rod C of any form in transverse section which may be required,
to cause it to fit upon any form of cap or other projection, whether
round, square, oval, or of any other curved or polygonal shape.
Its lower rim or edge need not be made continuous, but may be
broken or slotted.”

The claim was as follows :

“The hollow soldering-iron A, having a handle B and bevelled
rim @ @ in combination with the rod C, substantially as herein
described and set forth.”

On September 8, 1878, Bostwick, with the assent of E. M.
Lang & Co., the assignees, made application to the Patent
Office for a reissue of his patent.

His application was granted, and his patent reissued with a
largely expanded specification, and with two claims instead of
one, which were as follows :

L A tool forsoldering the caps on cans, consisting of a solder-
Ing-iron revolving about a central pivotal rod, which is made to
rest upon and steady the cap during the operation of soldering.

“2. The combination of a hollow iron for soldering caps on
cans with a separate and inclosed weight for steadying the cap on
the can during the operation of the soldering.”

pglnparing the first claim of the reissue with the claim of the
original patent, it appears that the former has been greatly
broadened. The claim of the original patent was for a combi-

patif)n. One element of the combination was a hollow solder-
Mgaron A, with the handle B and bevelled rim @ @. This was
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described in the specification as a hollow cylinder of metal,
made to fit over and inclose the metallic cap to be soldered, its
inner diameter at its lower end being somewhat greater than
that of the cap. This was nothing more than the annular
soldering-iron, which it is conceded was old when the Bostwick
patent was issued. The second element was the rod C, whose
lower end was described to be about equal in diameter to that
of the cap to be soldered.

The first claim of the reissued patent is expanded to embrace
as the first element of the combination any * tool for soldering
caps,” no matter what its shape or size. This tool is made to
revolve about a central pivotal rod. The idea of revolving the
soldering-tool about the pivotal rod is not suggested in the
original patent, but is excluded by the statement in the specifi-
cation that the inventor contemplated making the soldering-
iron and the guiding-rod of any form in transverse section
necessary to fit in any form of cap, whether round, square,
oval, or of any other curved or polygonal shape.

The claim under consideration does not describe with any
accuracy the device covered by the original patent, but is made
broad enough to include any soldering-iron which is constructed
to revolve about a central pivotal rod resting on the cap to be
soldered. This claim, however, does accurately describe the
Tillery & Ewalt device, and it is apparent, from the record, that
it was drawn for the purpose of making the use of the latter
an infringement on the reissued patent. It could not do this
without expanding the claim of the original patent. In our
judgment, therefore the invention thus described and claimed
is a different invention from that described and claimed in the
original patent, and the claim is therefore void.

The second claim of the reissued patent, it is clear, is not in-
fringed by the use of the Tillery & Ewalt device. The latter
employs no hollow soldering-iron, nor does it have a separate
and inclosed weight for steadying the cap in the can during the
process of soldering—both of which are essential, and they are
the only elements of the claim.

The appellants have endeavored to avoid the objection to the
reissued Bostwick patent by filing a disclaimer in the Patent
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Office. The disclaimer was filed September 24th, 1883, more
than two years and a half after the final decree in the Circuit
Court, and while the case was pending on appeal in this court.
It the appellants are, under these circumstances, entitled to
have the disclaimer considered, it cannot aid their case.

In support of the application for reissue of his original patent,
which was made by Bostwick with the assent and in behalf of
the appellants, he took an oath as follows: “ That he believes
that by reason of an insufficient or defective specification his
aforesaid letters patent are inoperative or invalid.”

By the disclaimer referred to, the appellants declare that they
thereby “ disclaim all words, phrases and sentences introduced
in the specification” of the reissued patent « which may mean
or may be construed to contain any other or different invention
than that justly belonging to the inventor and fairly included
in the invention as originally described and claimed,” and that
they “desire that the reissued patent when the disclaimed
matter is cancelled should read as follows.” Then follows a
specification and claim, which with the exception of six con-
secutive words, not affecting its meaning, is identical with the
specification and claim of the original patent. / The purpose of
the disclaimer, and its effect, if valid, was to abandon the re-
issued patent and resume the original. 'We are of opinion that
this could not be done by a disclaimer. The original patent
had been declared on the oath of the patentee to be invalid
an(_l inoperative. It had been surrendered and cancelled and
reissued letters patent granted in its place. It is not compe-
tent for the patentee or his assignees, by merely disclaiming all
the changes made in the reissued patent, to revive and restore
the original patent. This could be done only, if it could be
done at all, by surrender of the reissued patent and the grant
of another reissue, /

I,t follows from/these views that

The decree qf the Circwit Court dismissing the appellant’s bill

must be affirmed,
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TAYLOR & Another, Executors, ». BOWKER.

APPEALS FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF MAINE.

Argued March 12th, 13th, 1884.—Decided March 24th, 1884,
Statule of Limitations—Equity—Corporations.

If a statute enacts that when a corporation has unlawfully made a division of
its property, or has property which cannot be attached, or is not by law
attachable, any judgment creditor may file a bill in equity for the purpose
of procuring a decree that the property shall be paid to him in satisfaction
of his judgment, the right of action thus conferred, being an equitable right,
does not accrue until the issue of execution on the judgment and its return
unsatisfied.

If a statute confers upon a judgment creditor of a corporation an equitable
remedy on the issue of an execution on the judgment and its return unsatis-
fied, and in a revision of the statutes the same equitable remedy is given, but
without mention of the issue and return of execution, it is not to be pre-
sumed that the legislature intended by the omission to abrogate or modify
an established rule of equity; that when it is attempted by equitable process
to reach equitable interests fraudulently conveyed, the bill should set
forth a judgment, issue of execution thereon, and its return unsatisfied.

By chapter 46 of the Revised Statutes of Maine of 1857, re-
enacted in the Revised Statutes of 1871, it is, among other
things, provided that—

“ When the charter of a corporation expires, or is terminated,
a creditor or stockholder may apply to the Supreme Judicial Court,
which may appoint one or more trustees to take charge of its es-
tate and cffects, with power to collect its debts and to prosecute
and defend suits at law. The court has jurisdiction in equity of
all proceedings therein, and may make such orders and decrecs,
and issue such injunctions as are necessary,” § 19 ; also, that “the
debts of the corporation are to be paid in full by such trustees,
when the funds are sufficient ; when not, ratably to those cred-
itors, who prove their debts as the law provides, or as the court
directs. Any balance remaining is to be distributed among the
stockholders, or their legal representatives, in proportion to their
interests,” § 20 ; further, that “ when such a corporation has un-
lawfully made a division of any of its property, or has property
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which cannot be attached, or is not by law attachable, any judg-
ment creditor may file a bill in equity in the Supreme Judicial
Court, setting forth the facts and the names of such persons as
are alleged to have possession of any such property or choses in
action, either before or after division. Service is to be made on
the persons so named as in other suits in equity. They are, in
answer thereto, to disclose on oath all facts within their knowledge
relating to such property in their hands, or received by a division
among stockholders. When any one of them has the custody of
the records of the corporation, he is to produce them and make
extracts therefrom and annex to his answer, as the court directs,”
§ 34 ; still further, that “the court is to determine, with or with-
out a jury, whether the allegations in the bill are sustained, and
it may decree that any such property shall be paid to such cred-
itor in satisfaction of his judgment, and cause such decree to be
enforced as in other chancery cases. Any question arising may,
at the election of either party, be submitted to the decision of a
jury under the direction of the court,” § 35. '

These statutory provisions being in force, Bowker, the ap-
pellee, on the 7th day of June, 1866, brought his action against
the Piscataqua Fire and Marine Insurance Company, in the
Supreme Judicial Court of Maine, for the county of York, to
recover the sum due him on a policy issued by that company,
in the sum of 5,000, upon his interest in a certain vessel. It
was duly entered at the September term, 1866, of that court.
Before judgment was obtained, the legislature of Maine, by an
act approved February 28th, 1867, accepted the surrender of
the charter of the company, declaring therein that—

“Its affairs shall be wound up in the manner provided in sec-
tions nineteen and twenty of chapter forty-six of the Revised
Statutes, and the organization of the company shall continue for
the purposes provided for in said sections; Provided, That so
much of said acts, or the act incorporating said company, or the
act amending the same, as confer any special remedies against
officers or stockholders of said corporation, shall not be affected
]lle.reby ; nor shall this act relieve them from any personal liabil-
lties under any of said acts, or under any of the statutes of this
State, or prevent any creditor from pursuing any remedies con-
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ferred by chapter one hundred and thirteen of the Revised Stat-
utes,” § 1; also, that “actions pending against said company
when trustees are appointed as provided in said sections, may be
discontinued without payment of costs; or continued, tried, and
judgment rendered, as in other cases ; actions may be also main-
tained upon claims disallowed in whole or in part by the trustees ;
all judgments shall be satisfied in the same manner as other claims
against the company are satisfied by the trustees.” § 2.

In the action instituted by Bowker, judgment in his behalf
was entered April 4th, 1868, and execution thereon was issued
April 8th, 1868. It was returned July 8th, 1868, with an in-
dorsement by the officer that after diligent search, he had been
unable to find any property of the corporation wherewith to
satisfy it.

Before that judgment was rendered, the Supreme Judicial
Circuit Court, for York County, in accordance with the provis-
ions of the Revised Statutes, appointed trustees to take charge
of the estate and affairs of the company, with power to collect
its debts, and to prosecute and defend suits at law.

The present suit was instituted April 11th, 1874, by Bowker
—he being a citizen of Massachusetts—in the Circuit Court of
the United States for the District of Maine, to enforce the
rights given to him, as a judgment creditor, by the statutes of
Maine. The defendants were Wm. Hill, the testator of appel-
lants and the trustees, to whom had been committed the cus-
tody of the property of the insurance company. IIill was the
treasurer, and a stockholder of the company. The bill pro-
ceeded upon the ground that the company, prior to the sur-
render of its charter, had, in violation of the statute, made a
division of portions of its property. The bill averred that it had
had, and that its corporators still had, property which could
not be attached ; that Hill, at the commencement of the suit,
had possession of part of the property so unlawfully divided,
which could not be attached. The prayer of the bill was that
the complainant’s judgment be satisfied from the property so
divided, transferred and delivered to Hill, or from its proceeds.

The trustees answered that thiere were no assets in their hands
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with which to satisfy the judgment. Hill demurred upon the
ground that the bill made no case entitling complainant to the
discovery or relief asked. The demurrer was overruled, and
Hill answered. One of the defences was, that the complain-
ant’s cause of action was barred by the statutes of limitations
of Maine. Upon final hearing, a decree was entered against
Hill for the amount of the judgment against the company. An
appeal was taken from this judgment.

Mr. Josiah H. Drummond for appellants.
Mr. Edwin B. Smith for appellee.

Mr. Justior Harrax delivered the opinion of the court. He
stated the facts in the foregoing language and continued :

The only point seriously insisted upon in argument, or which
is necessary to be considered, is, that this suit was barred by
limitation. The Revised Statutes of Maine, in force when it
was brought, provided that “all actions of assumpsit or upon

the case founded on any contract or liability, express or im-
plied,” should be commenced “ within six years next after the
cause of action accrues, and not afterwards.” Rev. Stat.
Maine, 1857, ch. 81, § 92. The judgment against the company
Was entered more than six years before the commencement of
this suit. Tt is insisted that appellee’s cause of action accrued
upon the entry of the judgment; while it is contended, in
behalf of appellee, that even if the foregoing limitation has any
application in a suit in equity, brought in the Circuit Court of
the United States, by a citizen of another State, his cause of
action did not acerue until the return of execution against the
company, which occurred within six years prior to this suit.
The counsel for appellee also insist that this suit can be
Maintained upon the general equitable principles recognized in
the cases which hold that the capital stock of a corporation is a
trust fund which may be followed by creditors into the hands
of those who have notice of the trust; and, consequently that
the right of a Circuit Court of the United States to give relief,
according to the received principles of equity, cannot be con.

trolled by any limitation prescribed by the State in actions of
VOL, CX1—8§
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assumpsit or upon the case founded on contract or liability, ex-
press or implied. Without entering upon a discussion of that
question, and assuming, for the purposes of this case only, that
the Circuit Court, in analogy to the limitation prescribed by
the local statute, could properly have denied the relief asked,
where the suit was not brought within six years after the cause
of action accrued, we are of opinion that the decree was right
and should be affirmed.

The proposition that Bowker’s cause of action accrued upon
the entry of his judgment against the company rests upon a
very technical interpretation of the statute, which, in terms,
gives a judgment creditor the right to file his bill in equity
against any corporation which has unlawfully made a division
of its property, or has property which cannot be attached, or
is not, by law, attachable. As this right is given to a judg-
ment creditor, his cause of action, it is claimed, accrues the
moment he becomes such, that is, when he obtains a judgment.
But such, we think, was not the intention of the legislature.
The provisions, upon this subject, in the Revised Statutes of
1871, are brought forward from the revision of 1857. In
respect of these matters, there is no difference, even of phrase
ology, in the two revisions. In reference to the revision of 1857,
it was expressly decided, in Hughes v. Farrar, 45 Me. 72, that
the principal design was to revise, collate and arrange the pub-
lic laws, and, in revising, to condense, as far as practicable;
that a mere change of phraseology should not be deemed a
change of law unless there was an evident intention upon the
part of the legislature to make such change. The special reme-
dies given by the Revised Statutes of 1857, and which were
not affected or withdrawn by the act of February 28th, 1867,
were not then, for the first time, provided. Going back to the
Laws of 1848, we find that, by an act approved August 10th,
1848, it was made unlawful for corporations, other than those
for literary and benevolent purposes, banking, and such as, by
the common law, were termed guasi corporations, to make any
division of their corporate funds, or property, so as to reduce
their stock below par value, except to close up the concerns of
the corporation after all its debts are paid. And by the same
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act it was provided that in all such cases of unlawful division
of corporate property, “and in all cases where such corporation
has corporate property of any kind which is undivided, and
which cannot be come at readily to be attached, or which is
not attachable, any judgment creditor or creditors of such
corporation, or his or their attorney, may make complaint
thereof to the Supreme Judicial Court, therein setting forth in
substance his or their judgment, and alleging the same to be
unsatisfied by reason of inability to find corporate property
wherewith to satisfy the same,” &c.

The provisions of the act of 1848 are preserved, although
much condensed in words, in the later revisions of the statutes.
Clearly, the special remedy given to a creditor by the act of
1848, was given upon the condition that his judgment was un-
satisfied, “by reason of inability to find corporate property
wherewith to satisfy the same.” This condition could only be
met, within the settled doctrines of the courts of Maine, by an
issue of execution upon the judgment. But, because these
words were omitted in subsequent revisions, it is claimed that
the legislature intended that the creditor should have the privi-
‘lege of filing his bill in the Supreme Judicial Court, even though
It was in his power, by execution, to find corporate property
wherewith to satisfy his judgment. In this construction of the
revisions of 1857 and 1871 we do not concur. Although they
do not, in terms, as did the act of 1848, require the creditor to
allege in his bill, that his Judgment remained unsatisfied by
reason of his inability to find corporate property wherewith to
satisfy it, we are not satisfied that there was any purpose to
Ohapge the law, or to modify the grounds upon which relief in
equity could be obtained in the Supreme Judicial Court. That
court, as we infer from its decisions, would not have given relief
Undgr the revisions of 1857 and 1871, unless it appeared that the
creditor could not otherwise obtain satistaction of his judgment;
for, as early as in 1848, in Webster v. Clark, 25 Maine, 313, it
Was announced, as a general rule, that “courts of equity are
ot tmll)unals for the collection of debts; and yet they afford
}hf?n' aid to' enable creditors to obtain payment, when their
‘egal remedies have proved to be inadequate. It is only by the
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exhibition of such facts as show that these have been exhausted,
that their jurisdiction attaches. IHence it is, that when an
attempt is made by a process in equity to reach equitable inter-
ests, choses in action, or the avails of property fraudulently
conveyed, the bill should state that judgment has been obtained,
and that execution has been issued and that it has been re-
turned by an officer witnout satisfaction.” See, also, Corey v.
Greene, 51 Maine, 114 5 Griffin v. Nitcher, 57 id. 2705 Lowe
v. Whitney, 66 id. 17. A different construction of the re
visions of 1857 and 1871 can be maintained only upon the
theory, that the legislature intended to abrogate or modity the
established rule of equity announced in repeated decisions of
the State court. We are not prepared to say that such was its
intention.

But it is suggested that the insurance company, by the su-
render of its charter, under the act of February 28th, 1867,
ceased to exist, and that an execution upon a judgment ob-
tained against it was unauthorized by law, and void; conse-
quently, the appellee had a right to institute his suit in equity
immediately upon the rendition of the judgment. This pos:
tion is not, in our opinion, well taken. That act expressly saved
special remedies given by former legislation, and provided that
suits, pending at its passage, might be discontinued without
payment of costs, or continued, tried, and judgment rendered
as in other cases; and that all judgments should be satisfied }'ﬂ
the same manner as other claims against the company are satlls-
fied by the trustees. When the act of 1867 gave a creditor 1
pending suits the privilege of proceeding to judgment, an_d
thereby establishing these demands, it gave him the right. if it
did not impose upon him the duty, of putting himself in suqh a
condition that he could, according to the principles of equity,
have invoked the aid of the court to remove all obstacles in the
way of obtaining satisfaction of his judgment. It is true that
the corporate property was in the possession and charge of the
trustees when the execution issued, and the effort to levy it be-
came, perhaps, a form ; but, as was well said by the circuit judge‘
it is by no means certain, in view of the strictness with x'vhlclh
statutory forms are often required to be followed, that if this
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form had been neglected the defendant might not have success-
fully contended that the complainant had neglected to meet
the requirements of the statute. Besides, the act of 1867 did
not, upon its face, show that the funds of the corporation
would be insufficient to meet its debts in full. When the exe-
cution issued the trustees might, for aught that the judgment
creditor knew, have caused it to be satisfied, and thereby dis-
pensed with further proceedings upon the complainant’s part
against those who were supposed to have unlawfully received
the property of the corporation. It was proper, therefore, that
a creditor, desiring to resort to the special remedies reserved to
him, should attempt by execution to secure payment of his
Jjudgment against the corporation before resorting to a court of
equity.

For these reasons we are of opinion that the complainant’s
cause of action should not be deemed to have accrued until the
return of the execution ; consequently his suit was not barred
by the limitation of six years.

The decree 1s affirmed.

MOORE & Another ». PAGE & Another.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE
NORTHERN DISTRICT OF ILLINOIS,

Submitted November 26th, 1883.—Decided March 24th, 1834,

Fraudulent Conveyance—Husband and Wife,

A husband may settle a portion of his property upon his wife, if he does not
Fhereby impair the claims of existing creditors, and the settlement is not
_Intended ag a cover to future schemes of fraud.
W her? & husband settles a portion of his property on his wife it should not be
mingled up or confounded with that which he retains, or be left under his
Tanagement or control without notice that it belongs to her.

This was a creditor’s bill to reach property conveyed by the
debtor to his wife, and have it applied to the payment of the

debt. The decree below sustained the conveyance, from which
the creditor appealed.
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Mr. H. T. Helm for appellants.

Mr. Edward 8. Isham and Mr. William Burry for appellee
Page ; Mr. George W. Smith for other appellees.

Mk. JusticeE Fierp delivered the opinion of the court.

It is no longer a disputed question that a husband may settle
a portion of his property upon his wife, if he does not thereby
impair the claims of existing creditors, and the settlement is
not intended as a coverto future schemes of fraud. The setle-
ment may be made either by the purchase of property and
taking a deed thereof in her name, or by its transfer to trustees
for her benefit. And his direct conveyance to her, when the
fact that it is intended as such settlement is declared in the
instrument or otherwise clearly established, will be sustained in
equity against the claims of creditors. The technical reasons of
the common law growing out of the unity of husband and wife,
which preclude a conveyance between them upon a valuable
consideration, will not in such a case prevail in equity and de-
feat his purpose. Shepard v. Shepard, 7 Johns. Ch. 57;
Hunt v. Johnson, 44 N. Y. 27; Story’s Equity, § 1380; Pome-
roy’s Equity, § 1101; Dale v. Lincoln, 62 Tl 22; Deming
v. Williams, 26 Conn. 226 ; Maraman v. Maraman, 4 Met.
Ky. 84; Sims v. Rickets, 35 Ind. 181 ; Story v. Marshall, 2
Texas, 805 ; Thompson v. Mills, 39 Ind. 528. Such is the pur-
port of our decision in Jones v. Clifton, 101 U. S. 225. His
right to make the settlement arises from the power which every
one possesses over his own property, by which he can make
any disposition of it that does not interfere with the existing
rights of others. As he may give it or a portion of it to
strangers, or for objects of charity, without any one being able
to call in question either his power or right, so he may give it
to those of his own household, to his wife or children. Indeed,
settlements for their benefit are looked upon with favor and
are upheld by the courts. As we said in Jones v. Clifton: " In
all cases where a husband malkes a voluntary settlement of any
portion of his property for the benefit of others who stand 1n
such a relation to him as to create an obligation, legally of
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morally, to provide for them, as in the case of a wife, or chil-
dren, or parents, the only question that can properly be asked
is, does such a disposition of the property deprive others of any
existing claims to it? If it does not, no one can complain, if
the transfer is made matter of public record and be not designed
as a scheme to defraud future creditors. And it cannot make
any difference through what channels the property passes to
the party to be benefited, or to his or her trustee, whether it
be by direct conveyance from the husband, or through the
intervention of others.”

Whilst property thus conveyed as a settlement upon the wife
may be held as her separate estate, beyond the control of her
husband, it is of the utmost importance to prevent others from
being misled into giving credit to him upon the property, that
it should not be mingled up and confounded with that which he
retains, or be left under his control and management without
evidence or notice by record that it belongs to her. Where it
is so mingled, or such notice is not given, his conveyance will
be open to suspicion that it was in fact designed as a cover to
schemes of fraud.

In this case there was much looseness; and the transactions
between the husband and the wife touching the property were
well calculated to excite suspicion. It is, therefore, with much
hesitation that we accept the conclusion of the Circuit Court.
We do so only because of its finding that there was no decep-
tion or fraud intended by either husband or wife; that the
appellants were not led to give him any credit upon the
property, but acquired their interest in the judgment which
they are seeking to have satisfied long after the transactions
complained of occurred ; that the title to the Dearborn Avenue
property was taken by mistake in his name, and that the mis-
take was rectified before this litigation commenced ; that the
bonds and notes in bank which the creditors seek to reach
Tepresent the money advanced by her from the sale of that
Property for the purpose of meeting an alleged deficit in his
account as administrator of the estate of Maxwell, and in equity
belong to that estate ; that the money applied in satisfaction of
the mortgage upon the Lincoln Avenue property was part of
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the proceeds of that sale, and that she was entitled to have the
_ conveyance to her from Mrs. Maxwell treated as security for
that money. Such being the case, the creditors have no claim
upon the bonds and notes superior in equity to that of the
Maxwell estate, nor upon the Lincoln Avenue property superior
to that of the wife.

Decree affirmed.

GARRETSON ». CLARK & Another.

APPEAL FROM THE CIRCUIT COURT OF THE TUNITED STATES FOR
THE NORTHERN DISTRICT OF NEW YORK.

Argued January 15th, 1884.—Decided March 24th, 1884.

Patent,

When a patent is for an improvement of an existing machine or contrivance,
the patentee in a suit for damages for infringement must either show by
reliable, tangible proof that the value of the machine or contrivance as &
whole is due to the use of his patented invention, or he must separate and
apportion, by proof of the same character, the part of the defendant’s profits
which are derivable from the use of it, in order to establish a claim for more
than nominal damages. '

This was a suit in equity for infringement of a patent for an
improved mop-head. The sole question raised was whether the
evidence of damages warranted a judgment for more than
nominal damages. *

Mr. James A. Allen for appellant.
Mr. William F. Coggswell for appellee.

Mz. Justice Fierp delivered the opinion of the court.

In this case the court below sustained the plaintiff’s patents,
adjudged that the defendants were infringers, and directed 2
reference to a master, to ascertain and report the profits and
gains made by the defendants. The master reported that no
proof was presented to him that they had made any profit, of




GARRETSON ». CLARK.
Opinion of the Court.

that the plaintiffs had suffered any damages. The court sus-
tained the report, and the decree allowed the plaintiffs only
nominal damages. From this decree the appeal is taken. Gar-
retson v. Clark, 15 Blatchford, 70.

The patent was for an improvement in the construction of
mop-heads, which may be described with sufficient accuracy
as an improvement in the method of moving and securing in
place the movable jaw or clamp of a mop-head. With the ex-
ception of this mode of clamping, mop-heads like the plaintiff’s
had been in use time out of mind. Before the master, the
plaintiff proved the cost of his mop-heads, and the price at
which they were sold, and claimed the right to recover the
difference as his damages. This rule was rejected; and, no
other evidence of damages being offered, the master reported
as stated.

When a patent is for an improvement, and not for an entirely
new machine or contrivance, the patentee must show in what
particulars his improvement has added to the usefulness of the
machine or contrivance. He must separate its results distinctly
from those of the other parts, so that the benefits derived from
it may be distinctly seen and appreciated. The rule on this
head is aptly stated by Mr. Justice Blatchford in the court be-
low: “The patentee,” he says, “ must in every case give evidence
tending to separate or apportion the defendant’s profits and the
patentee’s damages between the patented feature and the un-
patented features, and such evidence must be reliable and
tangible, and not conjectural or speculative ; or he must show,
by equally reliable and satisfactory evidence, that the profits
and damages are to be calculated on the whole machine, for
the reason that the entire value of the whole machine, as a
marketable article, is properly and legally attributable to the
patented feature.”

The plaintiff complied with neither part of this rule. He
produced no evidence to apportion the profits or damages be-
tween the improvement constituting the patented feature and
the other features of the mop. Iis evidence went only to show
the cost of the whole mop, and the price at which it was sold.

And of course it could not be pretended that the entire value
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of the mop-head was attributable to the feature patented. So
the whole case ended, the rule was not followed, and the de-
cree is therefore

Affirmed.

BLACK, Administrator ». THORNE & Another.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE SOUTHERN DISTRICT OF NEW YORK.

Argued January 24ih, 1884.—Decided March 24th, 1884,

Damages—Patent.

Damages must be nominal in an action where the infringement of a patent
was established, and it appeared that other methods in common use pro-
duced the same results with equal facility and cost, and there was no proof
of the exaction of a license fee for the use of the invention, and its general
payment.

This was a suit on the equity side of the court for the in-
fringement of two patents, issued to the plaintiffs’ intestate,
one for an alleged “new and useful improvement for burning
tan bark, bagasse, sawdust, and other kinds of fuel, in a wet
state, for the purpose of creating heat to generate steam, or to
be employed in heating or drying operations;” and the other
for a “new and useful improvement in furnaces, in using as
fuel bagasse and other carbonaceous substances, too wet to be
conveniently burned in the usual way,” with a prayer that the
defendants may be decreed to account for and pay to the
plaintiffs the gains and profits derived from making and using
furnaces containing the inventions and improvements of the
deceased ; and be enjoined from further infringement.

The defendants contested the validity of the patents, but the
court sustained them, and held that the defendants had in-
fringed them by the use of furnaces containing the improve-
ments patented in burning wet tan to generate heat employed
in the tanning of hides. It therefore decreed that the plaintiffs
recover the profits and gains which the defendants had made
from this use of the improvements, and ordered a reference o
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a master, to take testimony on the subject and state an account
of them. It also granted the injunction prayed, restraining
further infringement.

The master took testimony on the subject, and reported that
the plaintiffs were entitled to recover from the defendants, as
profits made by them from the infringement, the cost or value
of the wood, which, but for the use of the patented inventions,
they would have burned in generating heat for their tanneries,
which amounted to over §44,000. Upon exceptions, this re-
port was set aside, the court holding that the rule adopted to
ascertain the profits made was erroneous. Black v. Thorne, 12
Blatchford, 20. The case was thereupon again sent to the
master, and further testimony was produced, upon which he
reported that there was no proof before him showing what
profits, if any, had been made by the defendants from the use
of the plaintiffs’ improvements. This report was confirmed,
and a decree entered pursuant to it, that no profits were to be
recovered of the defendants. From this decree the case was
brought here by appeal.

Mr. Charles N. Black for appellant.
Mr. D. B. Eaton for appellees.

Mz. Justice Frerp delivered the opinion of the court. After
stating the facts in the foregoing language he continued :

The question presented for our determination relates to the
correctness of these reports, the plaintiffs contending for the
first one, the defendants for the second.

The rule adopted by the master in his first report, to ascer-
tain the profits made by the defendants from the use of the
improvements, was clearly wrong. The claims of the patents
were confined to the use of the improvements to produce heat
by the burning of wet fuel. The object sought was the pro-
duction of heat. The question, therefore, was what advantage
in its production did the use of the improvements in burning
wet tan have over other known methods in common use of
producing the same result, that is, the same heat. So far as
the improvements by burning wet tan gave advantages in pro-
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ducing heat over other methods, there was a profit or gain to
the defendants. We can suppose that such advantage might
arise from the rapidity with which the heat was produced, or
from the diminished cost of its production, or in various other
ways. The difference between the cost of generating heat by
the use of the improvements and wet tan, and the cost of pro-
ducing it by the use of wood as a fuel, could not be the meas-
ure of profit, unless, with those improvements or with other
methods, wood was the only means besides wet tan of pro-
ducing the same heat, and that was not shown. Other sub-
stances may have answered equally well as fuel.

On the second hearing before the master it was shown, and
he so found and reported, that there were methods and fur-
naces, other than those of the plaintiffs, and other than those
burning dry fuel alone, which would produce the same results
in generating heat, for the purposes for which the defendants
used the heat, and which methods and furnaces they had a
right to use, and that the saving to them, or profits made by
them, by the use of the plaintiffs’ inventions, over the other
furnaces, was not proved. Such being the case, the report
could not have been otherwise than as it was.

It does not always follow, that because a party may have
made an improvement in a machine and obtained a patent for
it, another using the improvement and infringing upon the
patentee’s rights will be mulcted in more than nominal dam-
ages for the infringement. If other methods in common use
produce the same results, with equal facility and cost, the use
of the patented invention cannot add to the gains of the in-
fringer, or impair the just rewards of the inventor. The in-
ventor may indeed prohibit the use, or exact a license fee for
it, and if such license fee has been generally paid, its amount
may be taken as the criterion of damage to him when his rights
are infringed. In the absence of such criterion, the damages
must necessarily be nominal.

Decree ajffirmed.
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PHENIX BANK ». RISLEY.

IN ERROR TO THE COURT OF APPEALS OF THE STATE OF NEW YORK.
Arguned March 13th, 14th, 1884.—Decided March 24th, 1884,
Bank—~Confiscation.

The rule that the relation between a bank and its general depositors is that of
debtor and creditor, which was laid down in Marine Bank v. Fulton Bank,
2 Wall. 252, is affirmed and applied to deposits arising from collections on
behalf of another bank, a correspondent.

A proceeding under the confiscation acts of August 6th, 1861, 12 Stat. 319,
and July 17th, 1862, 12 Stat. 589, for the purpose of confiscating a general
deposit in a bank, which was directed against a specific lot of money, and a
condemnation and sale under such proceedings, and a payment by the bank
to the purchaser at the sale, are no defence to the bank in a suit by an
assignee of the depositor for valuable consideration, claiming under an
assignment made before the proceedings in confiscation.

The confiscation act of August 6th, 1861, was directed to the confiscation of
specific property, used with the consent of the owner to aid the insurrection
and had no reference to the guilt of the owner, and could only apply to
visible tangible property which had been so used.

The 87th Admiralty Rule, in force before the passage of the confiscation acts,
provided a mode for attaching a debt in proceedings for its confiscation by
giving notice to the debtor of the proceedings to charge the debtor with the
debt and require him to pay it to the marshal or into court; and in the
absence of such notice the District Court could obtain no jurisdiction over
the debt, and could make no condemnation of it which would constitute a
defence in an action by an assignee of the debt for a valuable consideration
made before the proceedings in confiscation.

At the outbreak of the war the plaintiff in error was the
correspondent in New York of the Bank of Georgetown in
South Carolina, and had about $12,000 on deposit to the credit
of the latter. On the 20th May, 1861, the Bank of George-
town sold and assigned to the defendant in error $10,000 of
this deposit. On the 4th January, 1864, the defendant in
error demanded payment of the $10,000 of the plaintiff in error
in New York. On the 5th J anuary, 1864, proceedings were
commenced for confiscating the deposit. The nature of these
Proceedings are described in the opinion of the court. They
Tesulted in a decree of confiscation and payment of the money
by the Pheenix Bank to the purchaser at the sale under con-
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demnation. Risley then sued in the courts of New York to

recover the $10,000, and judgment was finally given against

the bank in the Court of Appeals of New York, on the ground

| that the confiscation proceedings were void. This writ of error
‘ was sued out to reverse that judgment.

Mr. William M. Evarts for plaintiff in error. P
Mr. John E. Risley and Mr. F. A. Wilcox for defendant in

i error.

Mkr. Justice Mirrer delivered the opinion of the court.

This is a writ of error to the Court of Appeals of New York.

The defendant in error recovered against the plaintiff in ervor

i the sum of $10,000 and interest by the verdict of a jury, which

: found, as matter of fact, that the Bank of Georgetown, South

Carolina, having a balance with the Phcenix Bank of New
York on the 20th day of May, 1861, assigned to Risley, the
plaintiff in the State court, $10,000 of that sum, of which the

§ Pheenix Bank had due notice by demand made by Risley Janu-

i ary 4th, 1865. Risley v. Phoniz Bank, 83 N. Y. 518.
] With the questions which arose out of this transaction in the
’ ‘ ] State court we have nothing to do, except as they concern the
defence set up by the bank that the money in its hands due to
| the Bank of Georgetown had been seized, condemned, and paid

" } over to the marshal of the Southern District of New York by

i virtue of certain confiscation proceedings in the District Court

| of the United States for that district.

! The sufficiency of those proceedings as a defence to the
action raises a question of a claim asserted under an authority
of the United States, and, as the Court of Appeals sustained

’ the judgment of the inferior court of that State rejecting the
defence, the case, as to that question, is cognizable in this court.

‘ The record of the confiscation proceedings in the District

L Court was rejected by the State court when offered in evidence

it by defendant, and our inquiry must be directed to ascertain

r whether, if admitted, it would have been a good defence.

' The judge, before whom the jury trial was had, refused to

1 receive the record in evidence, because it showed that the con-

I
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fiscation proceedings, being ¢n rem, were directed against cer-
tain specific money, which was the property of the Georgetown
Bank and which the Pheenix Bank held as a special deposit in
the nature of a bailment, and not against the debt which the
Pheenix Bank owed to the Georgetown Bank arising out of
their relations as corresponding banks ; that this debt being as-
signed to Risley, the plaintiff was unaffected by the confiscation
proceedings, because it was not mentioned in them, and no
attempt was made to subject that debt to condemnation.

That the relation of the Pheenix Bank and the Georgetown
Bank was that of debtor and creditor and nothing more, has
been the settled doctrine of this court, as it is believed to be of
all others, since the case of the Marine Bank v. The Fulton
Bank, 2 Wall. 252. In that case, it was said that “ All de-
posits made with bankers may be divided into two classes,
namely, those in which the bank is bailee of the depositor, the
title to the thing deposited remaining with the latter; and thdt
other kind of deposit of money peculiar to the banking busi-
ness, in which the depositor, for his own convenience, parts
with the title to his money and loans it to the banker; and the
latter, in consideration of the loan of the money and the right
to use it for his own profit, agrees to refund the same amount
or any part thereof, on demand.” “It would be a waste of
time,” said the court, “to prove that this latter was a debtor
and creditor relation.” This proposition has been reaffirmed
in Thompson v. Liggs, 5 Wall. 663; Bank v. Millard, 10 Wall.
1525 Ouiton . Savings Institution, 17 Wall. 109 ; Scammon
V. Kimball, 92 U. 8. 362; and Newcomb v. Wood, 97 U. 8. 581.

. Mr. Parker, the cashier of the Pheenix Bank, speaking of the
time when the marshal served the monition in the confiscation
case on him, says that there were no specific funds, separate in
kind, in the bank belonging to the Georgetown Bank, and only
& general indebtedness in account for money, or drafts remitted,
which had been collected. It wasadebt. No specific money
or bills the property of the Georgetown Bank.”

'l.'he libel of information in the District Court commences by
saylng that it is “against the estate, property, money, stocks,
credits, and effects, to wit: against $15,000 (fifteen thousand
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dollars), more or less, belonging to the Bank of Georgetown, a
corporation doing business at Georgetown, in the State of
South Carolina, which said $15,000 is now in cask, and is now
on deposit in the Pheenix Bank, a. corporation doing business in
the city of New York, all of which are owned by and belong-
ing to and are the property of the said Bank of Georgetown.”

And it is alleged that, by reason of the use of this property
in aid of the rebellion and the treasonable practices of the
Georgetown Bank, the said property, estate, and effects are
subject to lawful prize, capture, and seizure, and should be con-
fiscated and condemned.

The monition, after reciting the libel against $15,000 belong-

ing to the Georgetown Bank, which said 15,000 is now in cash
and on deposit with the Phoenix Bank, commands the marshal
to attach the said $15,000, and to detain the same in his custody
until the further order of the court.
* The return of the marshal is that he attached $13,000, more
or less, deposited in the Phoenix Bank, belonging to the Bank
of Georgetown, and gave notice to all persons claiming the
same that the court would try the case on January 24th there-
after.

The decree of the court is, that he, the judge, doth hereby
order, sentence, and decree that $12,117.38; belonging to the
Bank of Georgetown, of Georgetown, in the State of South
Carolina, and now on deposit in the Phoenix Bank, in the city
of New York, which said $12,117.38 has been heretofore seized
by the marshal in this proceeding, be and the same is hereby
condemned as forfeited to the United States.

On this sentence a venditione exponas wasissued to the mar-
shal, in which he is ordered to sell this $12,117.38, and to have
the moneys arising from the sale at the District Court on a day
mentioned.

It is not possible to understand that this case proceeded on
any other idea than the actual seizure of a specific lot of money,
supposed at first to amount to $15,000, but which turned out
to be less, and that that lot of money was seized, was formally
condemned and ordered by the court to be sold, and the pro-
ceeds of the sale brought into court for distribution under the
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confiscation law. The specific money is described by apt words,
as the property of the Bank of Georgetown, for whose miscon-
duct it is seized, condemned and forfeited.

The very language is used, and no other, that would be if it
were twelve hundred horses instead of $12,000, of which the
Georgetown Bank was owner, though in the possession of the
Pheenix Bank.

There is not the slightest intimation in the libel, the monition,
the return to that monition, or in the final decree, that a debt
due by the Pheenix Bank to the Georgetown Bank is attached,
and no language appropriate to such a purpose is found in the
whole proceeding from the beginning to the end. On the con-
trary, the whole case presents the idea of tangible property,
actual cash taken by manual seizure, in the hands of the
Pheenix Bank, the ownership of which was in the Georgetown
Bank; that these dollars, whether of gold, silver or bank bills,
were to be placed in the hands of the marshal and sold, and the
sum bid for them brought into court under its order.

In further illustration of this idea, the libel charges that the
Bank of Georgetown, the owner of the property libelled, did
purchase and acquire said property, and the same was sold and
given to it by a person unknown to the attorney, with intent to
them to use and employ, and to suffer the same to be used and
employed, in aiding, abetting, and promoting the insurrection
and resistance to the laws, and in aiding and abetting the per-
sons engaged therein, and that the Georgetown Bank did know-
ingly use and consent to such use of the property, contrary to
the provisions of “ An Act to confiscate property used for insur-
rectionary purposes,” approved Angust 6th, 1861.

It is beyond question that this act was directed to the
confiscation of specific property used with the consent of the
owner to aid the insurrection, and had no reference to the guilt
of the owner, and could only apply to visible, tangible prop-
erty which had been so used.

It the thing seized and condemned in the District Court
Was the actual dollars, they were the property of the Pheenix
Bank, and the loss was its loss, and that did not satisfy the

debt which at that time it owed to Risley ; nor would it
VOL. CX1—9




OCTOBER TERM, 1883.
Opinion of the Court.

have been otherwise if the debt had been then due to the
Georgetown Bank, for the debt was not seized, but the dol-
lars of the Pheenix Bank.

Counsel for plaintiff in error insists strenuously, however,
that it was the debt which was intended to be seized and con-
demned, and which constitutes the res in the proceeding.

We are not able to see that this view of the matter places
the case in any more favorable condition for the bank.

‘While the manner of seizing ordinary personal property orreal
estate, for the purposes of confiscation proceedings, under the
two acts of Congress on which this libel professes to be founded,
namely, the act of April 6th, 1861, and the act of July 17th,
1862, is easily understood and followed, namely, an actual seiz-
ure and actual possession by the officer under the monition, it
has not been so plain what proceeding should be had in the
confiscation of debts due to one who has incurred the penalty
of such confiscation and who is not within the jurisdiction of
the court.

In this class of cases, where the debt is evinced by a note, bond,
or other instrument in writing whose possession carries the right
to receive the debt, it may be that the manual seizure of that
instrument gives jurisdiction to the court to confiscate it and
the debt which it represents.

And we are not prepared to say that the debt itself may not
be confiscated in the absence of the bond or note which
represents it. DBut in this class of cases, and in the case of an
indebtedness on a balance of accounts where no writing or other
instrument represents the debt or ascertains its amount, or car-
ries with it by transfer the right to receive it, it is obvious that
something more is necessary than the statement of the marshal
that he has attached or seized a certain sum of money.

In the case of Miller v. United States, 11 Wall. 268, which
was a case of confiscation of stock in a railroad company, these
difficulties are fully considered, and it is there held that the
proper mode of seizure of such stock is by notice of the pro-
ceeding and attachment to the proper officer of the company,
whose stock is the subject of the proceeding. And the samé
matter is very fully considered in the subsequent case of Al
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andria v. Fairfar, 95 U. 8. 774, where the sufficiency of the
seizure was brought up collaterally in another suit, and the
whole proceeding held void, because notice of the seizure or at-
tachment of the debt of the city of Alexandria was not made
to the officer of the city named by the statute of the State,
though it was given to another officer of the city government.

The statute authorizing these confiscation proceedings re-
quires that they be conducted according to proceedings in
admiralty as near as may be, and hence libels, monitions,
publications, and sentences have been the usual mode of enforc-
ing confiscation. The 37th Admiralty Rule, in force long
before this statute was enacted, provides how such seizures
shall be made.

“In cases of foreign attachment, the garnishee shall be required
to answer under oath or solemn affirmation as to the debts, credits,
or effects of the defendant in his hands, and to such interrogatories
touching the same as may be propounded to him by the libellant ;
and if he should refuse so to do, the court may award compulsory
process against him., If he admits any debts, credits, or effects,

the same shall be held in his hands liable to the exigency of
the suit,”

Here was a plain mode of attaching the debt of the Pheenix
Bank due to the Georgetown Bank pointed out by the very
rule to which the act of Congress referred as prescribing the
mode of practice in such cases.

In the first case, above referred to, the court, after referring
to the practice in admiralty, said : “These are indeed, proceed-
ings to compel appearance, but they are, nevertheless, attach-
ments or seizures bringing the subject seized within the
j}lﬁsdiction of the court, and, what is of primary importance,
they show that, in admiralty practice, rights in action,.things
miangible as stocks and credits, are attached by notice to the
debtor or holder without the aid of any statute.”

_ In the latter case the court said: “We are compelled to
Inquire whether the simple statement of the marshal, that he
had given notice to R. Johnson, auditor of the city, was a
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sufficient seizure, in face of the conceded fact that he had made
no actual or manual seizure of anything to give jurisdiction to
the court. And in determining what it was of which Johnson
had notice, it is, perhaps, fair to infer that the marshal read to
him the paper issued by the district attorney.”

The court, after saying there is no doubt that the stocks
were credits and liable to confiscation within the meaning of
the act, added :

“It is clear that there was a mode of reaching them under
the act of Congress, notwithstanding the evidences of Fairfax’s
right to them were in his pocket and beyond the reach of the
court. If the debt due him had been by an individual, there
would have been no difficulty in serving such a process or notice
on the debtor, as would have subjected him to the order of the
court in regard to it.”

The record of the District Court in the confiscation proceedings
gives no evidence of any service of notice on the Pheenix Banl,
the debtor in this case, and as it was an ex parfe proceeding
in the absence of the party whose property was condemned, the
language of the court in Alexandrio v. Fairfox is appropriate,
that “where the seizure of it is a séne gua non to the jurisdiction
of the court, and where, as in the present case, actual manu-
caption is impossible, the evidence which supports a con-
structive seizure should be scrutinized closely, and be of a
character as satisfactory as that which would subject the party
holding the fund or owing the debt, which is the object of the
proceedings, to an ordinary civil suit in the same cowt.”
95 U. 8. at p. 779.

Assuming that, as argued by counsel, this was a proceeding
to reach the debt of the Phoenix Bank to the Georgetown
Bank, then it could not be the subject of actual manucaption
or seizure, and there should be such evidence of service of the
attachment or notice on the Pheenix Bank as would be suffi-
cient in an ordinary civil suit for that debt. i

Nothing of the kind is shown here. No notice of any kind
to the Pheenix Bank is shown in that record. :

But in the deposition of the cashier of the Pheenix Bank I
the present suit, he is shown the monition in the confiscation
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case, and says that paper was served on him on the 5th day of
January, 1865, at 11.50 in the morning.

It admits of grave doubt whether the essential fact on which
the jurisdiction of the court in the confiscation case de-
pended, not being found in the record, can be supplied in
another suit where it is introduced in evidence, by parol proof
of that fact.

But if it could be done at all, the monition which was served
on the cashier gave no intimation of a proceeding to charge
the Pheenix Bank with a debt due from it to the Georgetown
Bank, and require it to pay said debt to the marshal or
into the court. Nothing in that monition required the bank
to answer in regard to such a debt, and the bank made no
answer. If it had been called on by that notice to answer,
as it certainly would if a debt was claimed of it as being due
to the Georgetown Bank, it would have been bound at its peril
to have disclosed the assignment of that debt to Risley by the
Georgetown Bank, and the demand and notice of Risley to the
Pheenix Bank before the commencement of the confiscation
proceedings. Indeed it is quite remarkable that no answer or
appearance for the Phoenix Bank is made in that proceeding.
It the money, the actual cash in the bank vaults, was attached,
the bank must have known that the dollars were its dollars,
and it should have defended. If it was the debt which was at-
tached, its legal duty to its creditor, whether that was Risley
or the Georgetown Bank, was to have stated the facts to the
court.

It does not appear to us that any seizure or attachment of
the debt due by the Pheenix Bank to the Georgetown Bank
Was made, by which the District Court, if it intended to do so,
obtained jurisdiction to confiscate it.

On the whole case, we are of opinion—

Ist. That the specific money in the Pheenix Bank, against
which the confiscation proceedings seem to have been directed,
and which was condemned, was the money of that bank, and
not of the Georgetown Bank, and the loss, if any, is the loss
of the Pheenix Bank.

2d. That no such seizure or attachment was made of the debt
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due by the Pheenix Bank to the Georgetown Bank, if any such
debt existed, when the proceedings were commenced, as would
give the District Court jurisdiction of that debt, and no actual
condemnation of that debt, or order on the Phoenix Bank to pay
it, was made, which can constitute a defence to the present
action.

3d. That the right of Risley to recover the debt as assignee
of the Georgetown Bank remains unaffected by those proceed-
ings.

The judgment of the Court of Appeals of New York is

affirmed.

COHESAPEAKE & OHIO RAILROAD COMPANY
». WHITE.

ORIGINAL.
Argued March 11th, 1884.—Decided March 24th, 1884.

Jurisdiction— Practice—Removal of Causes.

‘When a cause is properly removed from a State court to a Federal court, and
the State court nevertheless proceeds with the case, and forces to trial the
party upon whose petition the removal was made, the proper remedy is by
writ of error after final judgment, and not by prohibition or punishment
for contempt. Insurance Company v. Dunn, 19 Wall. 214, and Removal
Cases, 100 U. 8. 457, again reaffirmed.

This was a petition for an original process from this court to
stay proceedings in the Circuit Court of Greenbrier County,
West Virginia, in a suit in which the defendant in these pro-
ceedings was plaintiff and the plaintiff in these proceedings Was
defendant, on the ground that the cause was removed to the
Federal courts under the removal act, and that the substantial
rights of the parties were involved in a suit, pending in this
court, in error to the Court of Appeals of West Virginia. The
facts upon which the motion was founded appear in the
opinion of the court.

Mr. W. S. Hogeman for the railroad company, petitioner.
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Mr. Henry M. Matthews opposing.

Mg. Cnrer Justice Warre delivered the opinion of the court.

The motion papers in this case present the following facts :

On the 17th of September, 1881, A. E. White, as administra-
tor of the estateof John D. White, sued the Chesapeake and
Ohio Railroad Company in the Circuit Court of Greenbrier
County, West Virginia. The summons was returnable on the
first Monday in October, and on that day a declaration was
filed. On the filing of the declaration an order was entered at
rules that judgment be entered for the plaintiff for his damages,
unless the defendant appear and plead to issue on the first Mon-
day in November. The defendant failing to appear on that
day, an order was entered, also at rules, for the assessment of
damages at the next term.

On the 10th of November, which was during the next term,

the defendant did appear and demur generally to the declara-
.tion, in which the plaintiff joined. At the next term, on the
18th of April, 1882, the defendant again demurred to the
declaration and to each count thereof, and then presented a peti-
tion, with sufficient bond, for the removal of the suit to the
District Court of the United States for the District of West
Virginia, sitting at Charleston, and exercising Circuit Court
powers. This petition the State Circuit Court refused to re-
ceive, on the ground that it was not filed before or at the term
at which the cause could be first tried. The defendant then
Pleaded not guilty and a special plea, and again presented his
petition and bond for the removal of the suit, which was also
refused and on the same ground. :

On the first of May the defendant filed in the District Court
of the United States a, copy of the record, and, on its motion,
the suit was docketed in that court. On the 29th of June the
Plaintiff moved the State Circuit Court to proceed with the trial
of the action, but this was refused on the ground that the case
had been docketed in the District Court of the United States.
On the 14th of October the plaintiff applied to the Supreme
Of)urt of Appeals of the State for a mandamus requiring the
Circuit Court to proceed with the trial of the cause, and a rule
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was awarded, directed to the judge of the Circuit Coutt, re-
turnable on the tenth day of the next regular term, calling on
him to show cause why a peremptory writ should not issue.
On the 6th of November a judgment of nonsuit was entered in
the District Court, the plaintiff having failed to appear and
prosecute the original action there. The rule of the Court of
Appeals was served on the judge of the Circuit Court on the
second of December, 1882, and on the railroad company on the
fourth of the same month.

On the 10th of January, 1883, the railroad company filed its
bill in equity in the District Court of the United States against
‘White, as administrator, to enjoin him from proceeding any
further with his application for mandamus in the Court of
Appeals, and on the 12th of the same month a preliminary
injunction was granted as prayed for.

On the 30th of June, 1883, a judgment was entered by the
Court of Appeals awarding a peremptory mandamus, both the
judge and the railroad company having answered the rule on
the 20th of January previous. From this judgment a writ of
error was taken to this court and a bond accepted which oper-
ated as a supersedeas. That writ was docketed here on the
30th of July.

At the November term, 1883, of the Circuit Court of Green-
brier County, White, the plaintiff in the original suit, applied
for a trial of his action. To this the railroad company, defend-
ant, objected. The court declined to proceed to a trial at that
term, but entered an order that it would proceed at the next
term, which will begin on the 21st of April, 1884, The rail-
road company thereupon filed its petition in this court, praying
“for a writ of prohibition, or such other process as may be
deemed appropriate, directed to the Clircuit Court of Greenbrier
County, West Virginia, and to the ITonorable Homer A. Holt,
judge of said court, and to the said A. E. White, administra-
tor as aforesaid, and to Alexander F. Matthews, attoxney of said
White, prohibiting them, and each of them, or such of them as
may be thought proper, from any and all further proceedings
in the action aforesaid, until the final disposition of the afore-
said writ of error by the Supreme Court of the United States,
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and for such other proceedings and process as the circumstances
may require and justify.”

We can find no authority for any such action in this court as
is here prayed. Our proceedings in this suit must be confined
to such as relate to a review of the judgment of the Court of
Appeals and the enforcement of any order we may make upon
the final hearing. If we affirm the judgment, the writ awarded
by the Court of Appeals can issue; if we reverse, it cannot.
The supersedeas does not operate on the State Circuit Court so
as to prevent it from proceeding, nor on White to prevent him
from applying to that court for a trial; it simply prevents the
use of the process of the Court of Appeals, under the judgment
awarding the writ, to compel the Circuit Court to go on. A
supersedeas stays the execution of the judgment which is under
review. Anything short of an effort to enforce the judgment
will not amount to a contempt of the authority of the review-
ing court. If the judgment of the Court of Appeals should be
reversed in this court, and a mandamus refused, White would
not be guilty in law of contempt, if, notwithstanding the refusal,
he applied again to the Circuit Court to proceed with the trial.

The judgment of this court would not be a prohibition to that
court against proceeding, but only a refusal to order it to pro-
ceed.  Our judgment could be appealed to as authority for re-
fusing a trial, but not as a command that it should be refused.

The Circuit Court, when, in June, 1882, it declined to ordera
trial, did not abandon its jurisdiction. It still retained the suit,
so far as any action of its own was concerned. If a sufficient
case for removal was made in the Circuit Court the rightful
Jurisdiction of that court is gone, and it cannot properly pro-
ceed further, but if it does proceed and does force the de-
fendant, who applied for the removal, to a trial, the remedy is
by a writ of error after final judgment, and not by prohibition
or punishment for contempt. The proper practice in such cases
was fully considered in Znsurance Company v. Dunn, 19 Wall.
21%; Lemoval Cases, 100 U. 8. 457; Railroad Company V.
gf@zs*issz;ppi, 102 U. 8. 135; Railroad Company v. Koontz, 104

J. S

If the suit in the Court of Appeals for mandamus is to be
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deemed part of the original suit in the Circuit Court, and not
an independent proceeding, we have no jurisdiction of the writ
of error which has been taken, because the judgment of the
Court of Appeals is not a final judgment in the action. If it
is an independent suit, the writ of error gives us no more con-
trol over the Circuit Court, so as to stop its proceeding in the
original suit, than it does over the District Court to prevent it
from punishing White for a violation of the injunction allowed
against his application to the Court of Appeals for a manda-
mus.

The petition is denied, with costs.

NEW ENGLAND MUTUAL LIFE INSURANCE COM-
PANY ». WOODWORTH, Administrator.

IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF ILLINOIS.

Argued March 18th, 1834.— Decided March 31st, 1884.

Conflict of Law—Corporation— Executor and Admanistrator.

A policy of life insurance, issued by a company incorporated in one State, pay-
able to the assured, his executors or administrators, is assets for the pur-
pose of founding administration upon his estate in another State, in which
the corporation, at and since the time of his death, does business, and,
as required by the statutes of that State, has an agent on whom process
against it may be served.

Under § 18, chap. 8, of the Revised Statutes of Illinois, of 1874, a husband is
entitled to administration on the estate of his wife, if she left property in
Tllinois.

Letters of administration which state that the intestate had at the time of
death personal property in the State, are sufficient evidence of the authority
of the administrator to sue in that State, in the absence of preof that there
was no such property.

The New England Mutual Life Insurance Company, a cor-
poration of the State of Massachusetts, issued a policy of Ii.fe
insurance, on September 21st, 1869, by which, for a consid:
eration received from Ann E. Woodworth, of Detroit, in th?
State of Michigan, described as ¢ the assured in this policy,”
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and of an annual premium to be paid, it agreed to pay, at its
office in Boston, the amount of $5,000, “ to the assured under
this policy as aforesaid, her executors, administrators or assigns,
in sixty days after presentation of satisfactory proof of the
death of said Ann E. Woodworth, for the benefit of her hus-
band, S. E. Woodworth, if he shall survive her.” The policy was
signed by the president of the company, but was not underseal.
The proof referred to was to be furnished at the Boston office.

On the 10th of January, 1877, letters of administration were
granted by the County Court of the county of Champaign, in
the State of Illinois, on the estate of Ann E. Woodworth. The
letters ran in the name of the People of the State of Illinois,
and recited : “ Whereas Ann E. Woodworth, of the county of
Seneca, and State of New York, died intestate, as it is said, on
or about the 25th day of October, A. p. 1875, having, at the
time of her decease, personal property in this State, which may
be lost, destroyed, or diminished in value if special care be not
taken of the same;” and then proceeded: “ To the end, there-
fore, that the said property may be collected and preserved for
those who shall appear to have a legal right or interest therein,
we do hereby appoint Stephen E. Woodworth, of the county of
Champaign, and State of Tllinois, administrator of all and singu-
lar the goods and chattels, rights and credits, which were of the
said Ann E. Woodworth at the time of her decease, with full
power and authority to secure and collect the said property and
debts, wheresoever the same may be found in this State, and in
general to do and perform all other acts which now are or
hereafter may be required of him by law.”

On the 11th of February, 1878, Stephen E. Woodworth, as
administrator of the estate of Ann E. Woodworth, deceased,
commenced an action at law, in a court of the State of Illinois,
against the company, on the policy, to recover the $5,000
named therein. The summons was served on the company in
Cook County, Illinois, by reading and by delivering a copy
thereof to one Cronkhite, “attorney for service of legal process ”
of the company in the State of Illinois, on the 20th of Febru-
ary, 1878, the president thereof not being found in the county.

The declaration stated that the plaintiff was ¢ Stephen E.
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‘Woodworth, who sued as the administrator of the estate of
Ann E. Woodworth, deceased, for the benefit and use of S. E.
Woodworth.” It averred that said Ann E. Woodworth died
October 21st, 1875, at Seneca Falls, New York ; ¢ that the said
Stephen E. Woodworth, for whose use and benefit this suit is
brought, is the said S. E. Woodworth mentioned in the said
policy of insurance as the husband of the said Ann E. Wood-
worth, and the same party for whose benefit the said defend-
ant contracted and agreed, in said policy of insurance, to pay
the said sum specified therein ; that the said Ann E. Wood-
worth was, at the time of the making, executing and deliver-
ing the said policy of insurance as aforesaid, the wife of the
said Stephen E. Woodworth, and that they were at the said
time living together as lawful husband and wife, and that, at
the time of the decease of the said Ann E. Woodworth as
aforesaid, she left her surviving her said husband, the said
Stephen E. Woodworth, who since her death has been a resi-
dent of the county of Champaign, State of Illinois ;” and that
the plaintiff was duly appointed such administrator by said let-
ters. The declaration contained three special counts and money
counts in assumpsit.

The defendant petitioned for the removal of the suit into the
Circuit Court of the United States for the Southern District of
Illinois. It stated, in the petition, that it was, at the time of
the commencement of this suit, and still is, “a foreign corpora-
tion duly incorporated under and by the laws of the State of
Massachusetts and doing business in that State,” and had and
still has its principal office or place of business at Boston ; that
the plaintiff was and is a citizen of Illinois; and “that it was
served with process of summons herein ” on February 20th,
1878, the service being on said Cronkhite, ¢ its general agent at
Chicago, in the said State of Illinois.” The State court allowed
the removal.

Issue being joined, the case was tried before a jury, which
found for the plaintiff and assessed his damages at $5,348.73,
for which amount, with costs, judgment was entered. The
defendant sued out a writ of error. There was a bill of ex-
ceptions, the whole of which is as follows:
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« At the trial of the above entitled action, which was assumpsit
upon a policy of life insurance, a copy of which is hereto annexed
and made part of this bill of exceptions, it appeared that said
Ann E. Woodward, at the date of the issuing of said policy, re-
sided and was domiciled in the State of Michigan. It appeared
that she had never been domiciled in the State of Illinois, and
had no other assets to be administered there than this policy ;
that she died at Seneca Falls, New York, October 25th, 1875 ;
that the plaintiff, the administrator, Stephen E. Woodworth, has
resided continuously in Champaign County, State of Illinois, since
January 1st, 1876, and had his domicil there at the time of the
issue of letters of administration and the commencement of this
suit, and then and there had in his possession this policy of insur-
ance. On this state of facts, the defendant, a corporation of the
State of Massachusetts, at the time this suit was brought doing
business in the State of Illinois by virtue of the laws of said last
named State, requested the presiding judges to rule that the present
plaintiff, as administrator appointed in Illinois, could not main-
tain this action. A copy of the letters of administration, which
were the only evidence of the plaintiff’s authority to sue, is hereto
annexed and made part of this bill of exceptions. The presiding
judges refused so to rule, and did rule that the plaintiff, if in
other respects he showed a good cause of action, was entitled to
recover, to which ruling the defendant immediately excepted and
prayed that his exception might be allowed. This bill contains
all the evidence on the point herein above made.”

Mr. Alfred D. Foster and Mr. George F. Hoar, for plaintiff
in error.—I. Tetters of administration may be attacked collat-
erally, and will be adjudged void for want of jurisdiction
Whenever and wheresover the jurisdictional power of the court
granting them is shown not to exist. Grifiith v. Frazier, 8
Cranch, 9 ; Insurance Company v. Lewis, 97 U. 8. 682 Ilolyoke
v. Haskins, 5 Pick. 205 8. C. 9 Pick. 259 ; Crosby v. Leawitt, 4
Allen, 4103 Embry v. Miller,1 A. K. Marshall, 221; Milten-
berger v. HKnox, 21 La. Ann. 399; Patillo v. Barksdale, 22 Geo.
956. This is the law in Illinois. Unknown Heirs of Lang-
worthy v, Baker, 23 111 484 5 Ferguson v. Hunter, 2 Gillman
(L) 657 ; Farrelv. Patterson, 43111, 52.—I11. No administration
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can be granted in any jurisdiction where there are no local
assets. Wyman v. Halstead, 109 U. 8. 654.—II1. All simple
contract debts, of which this policy of insurance was one, are
local assets at the domicil of the debtor. The domicil of the
original defendant, the plaintiff in error, is in Massachusetts,
where the corporation was created, has its domicil and corpo-
rate home, and where, by its express terms, the policy is pay-
able. Wilkins v. Ellett, 9 Wall. 740 ; Wyman v. Halstead,
above cited.—1V. The intestate having been domiciled in
Michigan at her decease, the principal administration, to which
all others are subordinate, must be in that State. There being
no other assets in Illinois, this contract of insurance does not
constitute bona notabilie in Illinois, “ without regard to the
place where the instrument is found or payable.” And no
Illinois court was authorized to grant limited or ancillary ad-
ministration on her estate. Cureton v. Mills, 13 So. Car.
409.—V. By the statutes of Illinois, a duly appointed Michigan
administrator might bring suit on this policy in Illinois. Rev.
Stat. IIL ch. 3, § 42.—VI. An administrator might be ap-
pointed in Massachusetts who could bring an action upon it
there.—V1II. Even if the Illinois administration was valid, by
reason of the existence of local assets there, the Tllinois special
administrator could not bring an action on this contract.—
VIIL It cannot be contended, even plausibly, that the debtor
corporation had an Illinois domicil sufficient to justify the
administration in that State. Jnsurance Company v. Lewis,
97 U. S. 682 ; Bank of Augusta v. Earle, 13 Pet. 519, 538;
Pailroad Company v. Koontz, 104 U. 8. 5 ; Relf v. Rundé,
103 U. S. 222; Paul v. Virginia, 8 Wall. 168; Canada
Southern Railway Company v. Gebhard, 109 U. S. b21.

Mr. J. 8. Lothrop and Mr. Geo. W. Gere for defendant in

error.

Mz. Justice Bratcmrorn delivered the opinion of the court.
Ie stated the facts in the foregoing langunage, and continued :
It is contended for the plaintiff in error, that the County
Court which granted the letters of administration had no power
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to do so, unless property belonging to Ann E. Woodworth when
she died was left by her within the jurisdiction of that court;
that she was not domiciled in Illinois at the time of her death,
and, therefore, it was necessary that assets belonging to her
should have existed in that State at that time, to warrant juris-
diction to issue the letters, and it could not be obtained by
bringing into the State afterwards property which was hers
when she died ; that, on the facts in the case, the debt of the
company to her was not property of hers in Illinois when she
died, even if the policy was in Illinois when she died ; and that
such a debt was a simple contract debt and was local assets only
at Boston, which was the only domicil of the debtor.

The letters of administration state that Ann E. Woodworth
had, at the time of her decease, personal property in the State
of Illinois. The plaintiff’s authority to sue was shown prima
Jucie by the letters. The case was one provided for by the
statute of Illinois, Revised Statutes of 1874, chap. 3, § 18, p.
107, which was as follows :

“ Administration shall be granted to the husband upon the
goods and chattels of his wife, and to the widow or next of kin
to the intestate, or some of them, if they will accept the same and
are not disqualified ; but in all cases the widow shall have the
preference ; and if no widow or other relative of the intestate
applies within sixty days from the death of the intestate, the
County Court may grant administration to any creditor who shall
apply for the same.  If no creditor applies within fifteen days
next after the lapse of sixty days, as aforesaid, administration
may be granted to any person whom the County Court may think
will best manage the estate. In all cases where the intestate is a
non-resident, or without a widow, next of kin, or creditors in this
State, but leaves property within the State, administration shall
be granted to the public administrators of the proper county ;
Provided, That no administration shall in any case be granted
until satisfactory proof be made before the County Court, to
Wwhom application for that purpose is made, that the person in
W.hos.e estate letters of administration are requested is dead, and
died ntestate ; And provided, further, That no non-resident of
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this State shall be appointed administrator, or allowed to act as
such. R. 8. 1845, § 55, p. 547.”

It is plain, that under this statute the husband had a right
to administration on the property of his wife, if she had
property in Illinois, as the letters state she had, when she died.
Such was necessarily the decision which was made in the grant-
ing of these letters, and we have been referred to no decision in
Illinois which holds to the contrary. The first branch of the
statute covers all cases of intestacy where property is left to be
administered ; and the second branch, where the public ad-
ministrator is brought in, does not apply where there is a
husband surviving his wife, who applies for letters on her
estate.

The letters being valid on their face, and in the form pre-
scribed by the statute, Revised Statutes of 1874, chap. 3, § 21,
p- 108, and apparently authorized by law, their validity must
be distinctly negatived by what is set forth in the record, if
the plaintiff’s authority to sue is not to be supported by them.
This is not done. On the contrary, the declaration of the
letters that the intestate had personal property in Illinois when
she died, is, we think, supported by what appears in the record,
even if such property consisted solely of this policy.

In the growth of this country, and the expansions and rami-
fications of business, and the free commercial intercourse be-
tween the States of the Union, it has come to pass that large
numbers of life and fire insurance companies and other corpora-
tions, established with the accumulated capital and wealth of
the richer parts of the country, seek business and contracts in
distant States which open a large and profitable field. The in-
conveniences and hqrdships resulting from the necessity on the
part of creditors, of going to dlstant places to bring suits on
policies and contracts, and from the additional requlrement in
case of death, of taking out letters testamentary or of adminis-
tration at the orlglnal domicil of the corporation debtor, in
order to sue, has led to the enactment in many States of statutes
which enable resident creditors to bring suits there against cor-
porations created by the laws of other States. Such a statute
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existed in Illinois, in the present case, requiring every life in-
surance company not organized in Illinois to appoint in writing
a resident attorney, upon whom all lawful process against the
company might be served with like effect as if the company
existed in Illinois, the writing to stipulate that any lawful
process against the company, served on the attorney, should
be of the same legal force and validity as if served on the com-
pany, a duly authenticated copy of the writing to be filed in
the office of the auditor, and the agency to be continued while
any liability should remain outstanding against the company
in Illinois, and the power not to be revoked until the same
power should be given to another, and a like copy be so filed ;
the statute also providing that service upon said attorney
should be deemed sufficient service on the company. Revised
Statutes of 1874, chap. 73, § 50, p. 607.

In view of this legislation and the policy embodied in it,
when this corporation, not organized under the laws of Tllinois,
has, by virtue of those laws, a place of business in Illinois, and
a general agent there, and a resident attorney there for the
service of process, and can be compelled to pay its debts there
by judicial process, and has issued a policy payable, on death,
to an administrator, the corporation must be regarded as having
a domicil there, in the sense of the rule that the debt on the
policy is assets at its domicil, so as to uphold the grant of letters
of administration there. The corporation will be presumed to
hftve been doing business in Illinois by virtue of its laws at the
time the intestate died, in view of the fact that it was so doing
b_usiness there when this suit was brought (as the bill of excep-
tons alleges), in the absence of any statement in the record
that.it was not so doing business there when the intestate died.
Inview of the statement in the letters, if the only personal
Property the intestate had was the policy, as the bill of excep-
tions states, it was for the corporation to show affirmatively
that it was not doing business in Illinois when she died, in
order to overthrow the validity of the letters, by thus showing
thft? the policy was not assets in Illinois when she died.

The general rule is that simple contract debts, such as a

Policy of insurance not under seal, are, for the purpose of
VOL, CX1—10 =
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founding administration, assets where the debtor resides, with-
out regard to the place where the policy is found, as this court
has recently affirmed in Wyman v. Halstead, 109 U. S. 654,
But the reason why the State which charters a corporation is
its domicil in reference to debts which it owes, is because there
only can it be sued or found for the service of process. This
is now changed in cases like the present; and in the courts of
the United States it is held, that a corporation of one State
doing business in another, is suable in the courts of the United
States established in the latter State, if the laws of that State
so provide, and in the manner provided by those laws. Lafo-
yette Insurance Company v. French, 18 How. 404; Railroad
Company v. Harris, 12 Wall. 655 Ex parte Schollenberger, 96
U. 8. 369 ; Railroad Company v. Koontz, 104 U. S. 5, 10.

It is argued for the plaintiff in error, that administration
could have been taken out in Michigan on the policy, on the
view that that was the domicil of the assured, and that it could
have been taken out in Massachusetts, without regard to the
location of the policy at the time of the death of Mrs. Wood-
worth, and without regard to the fact that she died in another
jurisdiction ; and the case of Bowdoin v. Holland, 10 Cush. 17,
is cited as holding that administration may be granted in Mas-
sachusetts, on the estate situated there of a person who died
while residing in another State, although the will of the deceased
had not yet been proved in the State of his domicil, on the view
that otherwise debts due in Massachusetts, to or from the
intestate’s estate, could not be collected. The reason assigned
for taking out letters in Massachusetts has equal force when ap-
plied to a State where the debtor does business under the laws
of that State, and can be sued as fully as in Massachusetts, and
is sure to be found so as to be served with process. If the de-
fendant is to be sued in Illinois, administration must be taken
out there; and administration in Massachusetts or in Michigan
would not suffice as a basis for a suit in Illinois. The cons&’{lt
and capacity to be sued in Tllinois still require, if an admins
trator is to be the plaintiff, that letters should be issued 1
Ilinois; and by the terms of the policy, on the death of the
assured, the suit must be by her executor or administrator- So
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it results, that the question in this case must be decided on
the same principle as if Illinois were the only State in which
suit could be brought, and therefore, the State in which let-
ters of administration must be taken out for the purpose of a
suit.

Nor is there anything inconsistent with this view in the fact
that, as a corporation of Massachusetts, the defendant removed
the suit from the State court on the ground of diversity of
citzenship. It was not, as in Memphis, de., Railroad Company
v. Alabama, 107 U. 8. 581, a corporation of the State in which
the suit was brought as well as a corporation of the State which
originally chartered it, but it was exclusively a corporation of
Massachusetts for the purpose of availing itself of the privilege
of removing the suit. Its diversity of citizenship for such pur-
pose may well remain, because it does not desire a trial in the
State tribunal. Yet its availing itself of the privilege of doing
business in Illinois, and subjecting itself to the liability to be
sued in a court in Illinois, with the effect of making the policy
assets in Illinois, were voluntary acts, which, though not affect-
ing the jurisdiction of the Federal court, may well be held to
give a locality to the debt for the purposes of administration,
s0 that a suit may be brought under such letters in Illinois.

There is nothing in the foregoing views which is in conflict
with what was decided in Wyman v. Halstead, ubi supra. In
consonance with what was said in that case, payment of this
debt to the administrator appointed in Illinois will be good
against any administrator appointed elsewhere; and the de-
fendant will be protected in paying this judgment, especially
as the husband is the exclusive beneficiary under the policy,
and is the administrator and the plaintiff, and the money paid
cannot be liable for any debts of the wife.

Nor is this case governed by the decision in Znsurance Com-
Dbany v, Lewss, 97 U. S. 682. The question there was as to the
authority of a public administrator in Missouri, under a statute
of that State, to bring an action on the policy. It appeared
af'hmnatively that the intestate resided in Wisconsin when he
died, and died there, and that there was already an adminstra-
tor appointed in Wisconsin, so that the defendant could not be
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protected against a future suit by a proper representative of
the estate.

The record of this case shows that a special plea was put in,
setting up that at the time of her death the assured was not a
citizen or resident of Illinois, and left no property situate in
that State, and that her entire estate was the claim under this
policy. This plea was held bad on demurrer. Error in sus-
taining the demurrer is assigned, but, as it appears by the bill
of exceptions, that under the general issue, the defendant gave
evidence of the matters set up in the special plea, and they con-
stitute no defence, the overruling of the plea worked no injury
to the defendant.

These views cover all the questions which are controlling in

this case, and
The judgment of the Circuit Court is ajfirmed.

COOPER & Another ». SCHLESINGER & Another.

IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
NORTHERN DISTRICT OF OHIO.

Argued March 19th, 1884.—Decided March 31st, 1884.

Damages—Fraudulent Representations— Trial.

Where a charge embraces several distinet propositions, a general exception is of
no effect if any one of them is correct.

When the issue made up by the pleadings and evidence for the jury is whether
one party was induced to enter into the contract in suit by false and fraud-
ulent representations of the other party, and isolated passages from the
charge are cxcepted to, if the charge as a whole and in substance in-
structs the jury that a statement recklessly made without knowledge of its
truth was a false statement knowingly made, within the settled rule, it is
sufficient and will be supported.

Where a person is induced by false representations to buy an article at an
agreed price, to be delivered on his future order, the measure of damages
in an action to recover for the injury caused by the deceit, is the dimint-
tion caused thereby in the market price at the time of delivery.

This was an action at law brought in the Circuit Court of
the United States for the Northern District of Ohio, by the
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defendants in error, trading as Naqur & Co., against the plain-
tiffs in error, trading as George Cooper & Co. The suit was
brought to recover the sum of $570.56, with interest from
March 5th, 1877, for goods sold, part of which was a quantity
of star spring steel. Cooper & Co. set up, in their answer to
the petition, as a defence, counterclaim and set-off, that the star
spring steel was delivered under a contract between the par-
ties, made in March, 1876, whereby Naylor & Co. agreed to
sell to Cooper & Co. 300 tons of said steel at 57 cents per
pound, the same to be delivered on Cooper & Co.’s order, at
various times in the future; that Naylor & Co. were steel
makers, and Cooper & Co. were steel carriage spring makers ;
that the latter had been for a long time using the star spring
steel made by the former; that a change from the use thereof
involved expense and delay, and Cooper & Co. could not com-
pete with others in the business, unless they could purchase the
steel at as low a price as others in the business could ; that
Naylor & Co. knew all this, and the contract was made with
reference thereto ; that, in order to induce Cooper & Co. to
purchase the 300 tons of steel, N aylor & Co., by their agent,
falsely and fraudulently represented to Cooper & Co. that the
condition of their furnaces and business was such that they
could not make and sell during 1876, exclusively of the amounts
already ordered by their customers, more than 600 tons of such
steel, including the 800 tons which they then requested Cooper
& Co. to purchase, and such that they could not make or sell
during 1876, exclusively of the amounts already ordered by
their customers, more than 800 tons of such steel to makers of
carriage springs, to wit, the 300 tons which they then requested
Cooper & Co. to purchase, and which the latter then did so
agree to purchase ; that it wasa part of the contract, and Nay-
M?' and Co. agreed, that they would not make and sell during
1876, exclusively of the amount already ordered by their cus-
tomers, more than 600 tons of such steel, including the amount
S0 contracted to be sold to Cooper & Co., and would not make
and sel during 1876, exclusively of the amounts already or-
dere‘(l by their customers any star spring steel to makers of
“rriage springs; that each and all of said representations
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were false, fraudulent and untrue, and that Naylor & Co. and
said agent made the same knowing them to be false, fraudulent
and untrue, and for the purpose and with the intent of induc-
ing Cooper & Co. to make said contract and purchase said 300
tons of steel at a price in excess of the then and future market
price of such steel ; that Cooper & Co. believed and relied upon
said representations, and in such belief and relianceentered into
said contract ; that said price was in excess of the then price of
steel, and so continued to be during the whole time of the de-
livery of the steel ; that the condition of the furnaces and busi-
ness of Naylor & Co. was not in any respect as so represented,
but, as Naylor & Co. and said agent well knew, said condition
was such that they could make and sell large quantities of such
steel during 1876 in addition to said 600 tons and said amounts
so ordered, and could make and sell to makers of carriage
springs large quantities of such steel in addition to said 300
tons and said amounts so ordered, during 1876 ; that, during
1876, Naylor & Co. did make and sell large quantities of such
steel, in addition to said 600 tons and said amounts so ordered,
and did make and sell large quantities of such steel to makers
of carriage springs, in addition to said 800 tons and said
amounts so ordered ; that during 1876 Naylor & Co. delivered
to Cooper & Co. under said contract, and at various times,
572,900 pounds of such steel, for all of which Cooper & Co.
paid at the price of 5% cents per pound, as agreed, and Naylor
& Co. also delivered to them the steel embraced in the petition,
and not paid for; that by such acts of Naylor & Co. the mar-
ket price of such steel and of carriage springs was largely de-
creased, and during 1876 Cooper & Co. were compelled to and
did pay for all the steel delivered to them under said contract
a price greater than the market price and a price greater than
such steel was sold for by Naylor & Co. to others and to other
makers of carriage springs, and were unable to compete Wwith
other makers of carriage springs, to their damage $6,000; and
that they claim as a set-off so much of the $6,000 as is equal to
the claim of Naylor & Co., and ask for judgment for the re-
mainder. There was a reply denying the material allegations
of the answer and counterclaim. The case was tried by a jury
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and resulted in a verdict for Naylor & Co. for §667.27; on
which there was a judgment for that amount, with costs.
Cooper & Co. sued out this writ of error.

Mr. Henry E. Davis (Mr. Albert G. Riddle was with him),
for plaintiff in error, cited, as to the false representations,
Williamson v. Allison, 2 East, 446 ; Frenzel v. Miller, 37 Ind.
L 175 Litchfield v. Hutchinson, 117 Mass. 195 ; Sharp v. Mayor,
40 Barb. (N. Y.), 256,269 ; Smith v. Richards, 13 Pet. 26, 36-7;
Smith v. Babcock, 2 Woodb. & M. 246 ; Harding v. Randall,
15 Me. 332; Hazard v. Irwin, 19 Pick. 95, 108-9; Craig v.
Ward, 36 Barb. (N. Y.), 877, 385; Bankhead v. Alloway, 6
Cold. (Tenn.), 56 ; Fisher v. Mellen, 103 Mass. 5035 Wilcox v.
lowa University, 32 Towa, 867 ; Gravesv. Lebanon Bank,10 Bush
(Ky.), 235 Foard v. MeComb, 12 Bush (Ky.), 723. And as to
the measure of damages, Field on Damages, § 707 ; Crater v.
Bininger, 33 N. J. L. 518 Sedgwick on Damages, 88, 160 ;
Masterton v. Mayor, 7 Hill, 61; Abbott v. Gatch, 13 Md. 314;
LParringer v. Thorburn, 34 N. Y. 634 ; Milburn v. Belloni, 39
N.Y. 585 Booth v. Spuyten Duyvil Rolling Mill Company,
60 N. Y. 487; Thompson v. Burgey, 36 Penn. St. 403; (line
V. Myers, 64 Ind. 304 ; Murray v. Jennings, 42 Conn. 9;
Thompson v. Burgey, ubs supra ; Stetson v. Croskey, 52 Penn.
St. 2305 Nye v. Jowa City Works, 51 Iowa, 129; Wiite v.
Smith, 54 Towa, 233 5 Mason v. Raplee, 66 Barb. 180 ; Drew v.
Beall, 62 111, 164 ; Qline'v. Myers, ubi supra ; Pagev. Wells, 37
Mich. 415 ; Morse v. Hutchins, 102 Mass. 439 ; Morris v. Par-
ham, 4 Phil, (Penn.), 62; Morrison v. Lovejoy, 6 Minn, 819;
Clifford . Lichardson, 18 Vt. 620 3 Moorehead v. Hyde, 38
Iowa, 382,

~ Mr. H. L. Terpell for defendants in error submitted on his
brief,

Me. Justice Bratemrorn delivered the opinion of the court.
After reciting the foregoing facts he continued :

The only exceptions presented by the bill of exceptions are
to the charge of the court to the jury. The entire charge is
set out.  There is a general exception by the defendants to the
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charge, but that is of no avail. Where a charge embraces
several distinet propositions, a general exception is of no effect
if any one of them is correct. Lincoln v. Claflin, T Wall. 132,
139. The defendants did except, however, to the four distinct
parts of the charge which are below put in brackets, and they
also excepted generally to the rule given as to the measure of
damages. They did not ask for any specific instructions. The
court said in its charge:

“It is not necessary, to constitute a fraud, that a man who
makes a false statement should know precisely that it is false. It
is enough if it be false, and if it be made recklessly, and without
an honest belief in its trath, or without reasonable ground for
believing it to be true, and be made deliberately and in such a
way as to give the person to whom it is made reasonable ground
for supposing that it was meant to be acted upon, and has been
acted upon by him accordingly. It is important that this party
knew, or had reason to know, that the representations he was
making at the time were false, so as to make an element constitut-
ing a fraud that would entitle a party like the defendants to
maintain a suit upon it. . . . A false representation does not
amount to a fraud in law, unless it be made with a fraudulent
intent. There is, however, a fraudulent intent if a man, either
with a.view of benefiting himself, or misleading another into a
course of action, makes a representation which he knows to be
false or which he does not believe to be true. . . . It is not
every misrepresentation in the making of a contract that consti-
tutes a fraud upon which a party may rely to set aside the bind-
ing obligation of the contract. The misrepresentation must be
in relation to a fact or a state of facts which is material to the
transaction, and the determining ground of the transaction.
There must be the assertion of a fact on which the person entering
into the transaction relied, and in the absence of which it is
reasonable to infer that he would not have entered into it, or at
least not on the same terms. Both facts must concur. There
must be a false and a material representation, and the party seek-
ing relief should have acted upon the faith and credit of such
representation. . . . [A representation, to be material, should
be in respect of an existing and ascertainable fact, as distinguished
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from a mere matter of opinion or advice.] In many of these
trading transactions there is a system of misrepresentation in
regard to the value of property, and several other things that
sometimes enter into a contract, that does not constitute represen-
tations of existing facts, but simply the opinion or advice of the
party that makes the representations ; and that class of represen-
tations does not constitute and lay a foundation for the mainte-
nance of an action of fraud. [It must be a representation of
existing facts that turn out to be false and that the party at the
time knew to be false.] These are general principles that you
are to look into in order to ascertain, in the light of the evidence,
whether the defendants in this action have been able to substan-
tiate, by a fair preponderance of proof on their side, taking all
the evidence together, that these representations were of this
character—that they were false, that the party knew them to be
false, and that they were made for the purpose and with the
intent of defrauding this party at the time they were made, these
all constituting elements necessary to be made in order to main-
tain this sort of an action.”

The court then passed to the question of damages, and said :

“It is claimed on behalf of the defendants, that their measure
of recovery is the reduced market price of the steel before and at
the time of the delivery of the respective quantities of steel that
were to be delivered by the terms of the contract. It seems that
the steel was to be delivered at different times, on the order of
the defendants, as they might want the steel. On the other hand,
1t is claimed by the plaintiffs that the measure of damages is
simply the market value of the steel at the time when this con-
tract for the purchase of the 300 tons was made. [The general
rule for an action of that kind, and for a fraud of that kind,
would be the difference between the agreed price that was pro-
cured by fraudulent representations, and the market price of the
article purchased, at the time when the sale was made] ; for, if
t?}e property was of the value that was agreed to be paid at the
time, then there was no fraud perpetrated as to the price which
Was agreed to be paid for the steel, growing out of any represen-
tations in relation to it. But these representations are of a
peculiar nature, It is said that the representation was, that these
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parties had but three hundred tons of steel to be put upon the
market during the year for the purpose of being manufactured
into springs, and that they had but six hundred tons of steel to be
put upon the market during the whole year for all purposes. Now,
I direct you that if this representation was false, and these parties
did go and place upon the market greater quantities of steel than
they said in their representations they had, then, to whatever
extent the placing of that quantity of steel would have reduced
the market price of steel, the defendants in this action would be
entitled to recover. [But they would not be entitled to recover
a reduction in the price and value of steel occasioned by other
things over which the plaintiffs in this suit had no control, and
not growing out of the fact that these plaintiffs did, contrary to
the representations and statements of this agent, place upon the
market a greater quantity of steel.] Look into the evidence
and see whether the fact that these parties did put eight or nine
hundred tons, as claimed by the defendants, upon the market,
affected the market price of the steel ; for, if a party may be
induced by false representations to make a purchase of a quantity
of goods at a certain time, and does not pay any more than the
market price for them, then he takes the risk of the falling of the
price of the article at the time when it is delivered, and the con-
tract price fixes the amount to be paid, at the time when the
contract is made, and not at the time of the delivery of the goods.
If, in this case, the defendants were to pay the contract price at
the delivery, then, of course, that would be another question ; but
they agree by this contract to fix a price which they shall pay
for the whole three hundred tons, to be delivered as they might
direct. If these representations were false, and these parties did,
contrary to the representations, place upon the market this in-
creased quantity of steel, and that affected the market, then to
the extent of that affectation of the market these defendants
would be entitled to recover from the plaintiff their damages.”

In the first two sentences excepted to, the court was dealing
with the subject of the representations as to existing facts.
The answer alleges that the representations were false and
fraudulent, and that Naylor & Co. and their agent made them
knowing them to be false, fraudulent and untrue, and for the
purpose of inducing Cooper & Co. to make the contract at the
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alleged excessive price, and knew the condition of their furnaces
and business to be the opposite of that represented. So far as
the cause of action on the part of Cooper & Co. is based on
representations of the condition of the furnaces and business of
Naylor & Co. with reference to the quantity of steel they had
facilities for making in 1876, such cause of action is set forth as
one founded on knowledge of the falsity of the representations.
Taking the two sentences excepted to in connection with the
rest of the charge, the jury were properly instructed, that a
statement recklessly made, without knowledge of its truth,
was a false statement knowingly made, within the settled
rule. In the charge on this branch of the case wesee no error.

As to so much of the answer as set forth a contract by Nay-
lor & Co. not to do certain things in the future, and a breach
thereof and a claim of damages therefor, if there be such a
separable cause of action set up, it is sufficient to say that there
is 1o exception to any part of the charge which may be sup-
posed to be addressed to such a question, and the case was, as
to the entire claim of the defendants, properly presented to the
jury.  The plaintiffs were not responsible for any reduction in
price or value occasioned by other causes than their putting on
the market more steel than the quantity agreed upon.

As to the rule of damages, the court, after setting forth the
general rule correctly, stated the rule applicable to the special
circumstances of this case; and we understand that rule to
have been substantially given as claimed by the defendants.
It was, that where a person is induced by false representations
to buy an article, at an agreed price, to be delivered on his
future order, he can recover, as damages for the deceit, the
diminution caused thereby in the market price at the time of
delivery. The instruction as claimed by the defendants having
been given, they cannot complain of it.

There being no error in the record,

The judgment <s affirmed.
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IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF OHIO.

Argued March 6th, 7th, 1884.—Decided March 31st, 1884.

Certificate of Stock—Corporation—Fraud.

A lent money to B for his own use, and, as security for its repayment, and on
his false representation that he owned, and had transferred to A, a certifi-
cate of stock to an equal amount in a national bank of which B was cashier,
received from him such a certificate, written by him in one of the printed
forms which the president had signed and left with him to be used if needed
in the president’s absence, and certifying that A was the owner of that
amount of stock ¢ transferable only on the books of the bank on the sur-
render of this certificate,” as was in fact provided by its by-laws. B did
not surrender any certificate to the bank, or make any transfer to A upon
its books ; never repaid the money lent, and was insolvent. The bank
never ratified, or received any benefit from, the transaction. Held, That
A could not maintain an action against the bank to recover the value of the
certificate. Held, also, That the action could not be supported by evidence
that in one or two other instances stock was issued by B without any cer-
tificate having been surrendered ; and that shares, once owned by B, and
which there was evidence to show had been pledged by him to other persons
before the issue of the certificate to A, were afterwards transferred to the
president, with the approval of the directors, to secure a debt due from B
to the bank, without further evidence that such issue of stock by B was
known or recognized by the other officers of the bank.

This is an action against a national bank to recover the value
of a certificate of stock therein, which the bank had refused to
recognize as valid.

The amended petition and other pleadings are stated in the
report of the case at a former stage, at which this court, for
an erroneous ruling of the Circuit Court on a question of the
statute of limitations, reversed a judgment for the defendant,
and ordered a new trial. 104 U.S. 625. A recital of the
pleadings is unnecessary to the understanding of the case a3
now presented.

The undisputed facts, as appearing by the admissions in the
petition, by the evidence introduced by the plaintiff before the
jury at the new trial, and by the defendant’s admissions at
that trial, were as follows:
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The defendant was organized in 1864, under the act of Con-
gress of June 3d, 1864, ch. 106, the twelfth section of which
provides that the capital stock shall be *transferable on the
books of the association in such manner as may be prescribed
by the by-laws or articles of association.” 13 Stat. 99, 102.
The defendant’s by-laws relating to transfers of the stock were
as follows:

“Secr. 15. The stock of this bank shall be assignable only on
the books of the bank, subject to the restrictions and provisions
of the act, and a transfer book shall be kept in which all assign-
ments and transfers of stock shall be made. No transfer of the
stock of this association shall be made, without the consent of the
board of directors, by any stockholder who shall be liable to the
association, either as principal debtor or otherwise ; and certifi-
cates of stock shall contain upon them notice of this provision.
Transfers of stock shall not be suspended preparatory to a declara-
tion of dividends ; and, except in cases of agreement to the con-
trary expressed in the assignment, dividends shall be paid to the
stockholder in whose name the stock shall stand on the day on
which the dividends are declared.

“Skcr. 16. Certificates of stock signed by the president and
cashier may be issued to stockholders, and the certificate shall
state upon the face thereof that the stock is transferable only
upon the books of the bank ; and when stock is transferred, the
certificates thereof shall be returned to the bank and cancelled,
and new certificates issued.”

The defendant’s capital stock was one thousand shares of
one hundred dollars each, the whole of which was in fact, and
was alleged in the petition to have been, taken and paid for,
anQ certificates therefor issued to the stockholders, at the time
of its organization in 1864. The president and cashier of the
])ﬂnlli were charged with the keeping of its transfer books and
the issuing of certificates of stock, and the books of the bank
were always open to the inspection of the directors. On July
15th, 1867, G. Volney Dorsey was president and Robert B.
Moolres was cashier of the bank, and said Moores, who had
pPreviously owned two hundred and seventy-five shares of the
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stock, appeared on the books of the bank to be still the owner
thereof. IHe and John B. C. Moores, the plaintiff’s husband,
were sons of William B. Moores.

On that day, the plaintiff agreed to lend 9,100 of her own
money to Robert and William for use in their private business;
they agreed to give her, as security for its repayment, a certifi-
cate of ninety-one shares, which Robert represented to her that
he owned, and also the contract of guaranty hereinafter sef
forth ; and Robert sent to the plaintiff’s husband, as her agent,
the following letter and certificate :

¢ Citizens’ National Bank of Piqua,
“ Piqua, O., July 15th, 1867.
“John : Herewith I hand you the stock transferred to Carrie.
I don’t know what day I will be down, and you can keep the
contract there, and I will sign it the first time I am down. Iwilt
have to take a receipt for the stock from father, to file with my
papers, to show where the stock is gone to. All well; may be
down any day.
Yrs, R. B. MoorEs.”

“TaeE Cirizens’ NaTioNAL Bank or Piqua,

No. 56. StAaTE oF OHIo. 91 Shares.

“This is to certify that Mrs. Carrie A. Moores is entitled to
ninety-one shares of one hundred dollars each of the capital stock
of the Citizens’ National Bank of Piqua, transferable only on the
books of the bank, in person or by attorney, on the surrender of
this certificate.

“Piqua, O., July 15th, 1867. [Seal.]
“Ror’t B. MooRrss, G. VoLNeY Dorsry,
“ Cashier. President.”

This certificate was in the usual form of printed certificates
used by the bank, and bore the genuine seal of the corporation,
and the genuine signatures of the president and cashier; and
the whole certificate, except the printed part and the president.’s
signature, was in the cashier’s handwriting, filled up by him m
one of two or three blarks signed by the president and left
with him to be used if needed in the president’s absence.
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Upon receiving the letter and certificate, the plaintiff paid
the money to Robert B. Moores; and on July 18th he and
William signed and sent to her the following contract:

“For value received, namely, the sum of ninety-one hundred
dollars, Robert B. Moores has assigned and transferred to Caroline
A. Moores ninety-one shares of stock of the Citizens’ National
Bank of Piqua, Ohio. .

“Now it is agreed that the said Caroline A. Moores shall, upon
demand by Robert B. Moores, or his assigns, reassign to said R.
B. Moores the said stock for the same amount. And it is also
agreed that, whenever the said Caroline A. Moores shall require
it, the said Robert B. Moores shall purchase said stock at the
amount aforesaid, and pay the same to her in cash. And in the
meantime it is agreed, and the said Robert B. Moores and William
B. Moores do hereby guarantee and assure to said Caroline A.
Moores an annual dividend upon said stock of not less than ten
per cent. upon the par value of said stock, namely, ninety-one
hundred dollars, which guaranty shall be performed and fulfilled
at the end of each year herefrom, or at the time of each dividend
declared, if such dividend shall be declared oftener than once a
year, and all deficiencies in said dividends shall be made good at
the time of such repurchase or transfer to R. B. Moores.

“In witness whereof the said Caroline A. Moores and J. B. C.
Moores, her husband, and Robert B. Moores and William B.
Moores, hereunto set their hands on this 15th day of July, 1867.

“CaronINE A. MoOORES.
«“J. B. C. MoorEs.
“Rosr. B. Moores.
“W. B. MooRres.”

Robert B. Moores surrendered no certificate to the bank, and
made no transfer to the plaintiff on its books. The plaintiff
had ro other knowledge of the rule requiring the surrender of
an old certificate of stock before the issue of a new one, or of
any fraud on the part of Robert, than was obtained by-her
reading and possession of the certificate. The value of the
stock of the bank at that time was ninety per cent. of its par
Valu.e. Robert B. Moores was insolvent, and the money lent
to him by tke plaintiff was never repaid.
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The plaintiff put in evidence two letters to her husband from
Dorsey, the president of the bank; one dated June 25th, 1872,
stating that the writer had just learned that he held a certificate
of stock purporting to be issued by the bank, and asking for
its number, date and amount; and the other dated July 5th,
1872, the body of which was as follows:

“There is no such certificate as mentioned in yours of June
27th on our books.* No. 56 is marked on the stub in our certifi-
cate book ‘destroyed’ in R. B. Moores’ handwriting. Your
wife’s name was never entered among our stockholders and the
certificate is a fraud. We never heard of this certificate until
you mentioned it to Dr. Parker, who first informed me of
ity

Robert B. Moores and Dorsey, being called as witnesses for
the defendant, testified that it had no interest in the transac-
tion of July 15th, 1867. Moores testified that at that date he
had pledged to Jason Evans and other persons all the stock he
had previously owned, and did not own any stock; and that
he issued the certificate to the plaintiff without any authority
from the bank, or any knowledge of the other officers. Dorsey
testified that he had no knowledge of the issue of the certificate
until June 25th, 1872, and that the bank never paid any divi-
dends upon it; and he produced the certificate book of the
bank, which showed the stub of a certificate, in its regular
order, corresponding in number with that produced by the
plaintiff, and having the word “destroyed” upon it, in the
handwriting of Robert B. Moores.

The plamtlff offered in evidence, and the court declined to
admit, the record of a meeting of the board of directors of the
bank, on August 9th, 1869, containing the following entry :

“On motion, the following resolution was adopted and ordered
to be placed upon the minutes: Whereas Robt. 3. Moores, who was
the owner of 275 shares of the capital stock of this bank (evi-
denced by certificate No. forty-seven (47) for fifty shares, dated
May 2d, 1867 ; certificate No. forty-eight (48) for fifty shares,
dated May 2d, 1867 ; certificate No. forty-nine (49) for sixty-five
shares, dated May 2d, 1867 ; certificate No. fifty-three (53) for
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seventy shares, dated June 11th, 1867, and certificate No. fifty-
four (54) for forty shares, dated June 11th, 1867), became in-
debted to this bank in the sum of thirty-seven thousand two
hundred and forty-seven 29-100 dollars, ($37,247.29), and did, on
the 16th day of January, 1868, transfer one hundred and eighty-
five shares of said stock, and on the 15th day of May, 1869, did
transfer ten shares of said stock, on the books of this bank, to G.
Volney Dorsey, in consideration that said G. Volney Dorsey pay
to this bank the sum of nineteen thousand five hundred dollars of
said indebtedness ; and whereas Jason Evans, who became the
holder of seventy shares of said stock, issued as aforesaid and
transferred to him by the said R. B. Moores on the books of this
bank September 4th, 1867, as per certificate No. 59, did, on the
20th day of February, 1869, transfer to G. Volney Dorsey, on the
books of this bank, by his power of attorney, all his right, title
and interest in the same; therefore said transfers, as hereinbefore
stated, are approved and affirmed by the directors of this bank.”

The plaintiff also offered evidence that there were one or
two other instances in which stock was issued by the cashier
without any certificate being surrendered. But, as she offered
1o evidence, other than the directors’ record of August 9th,
1869, that the other officers of the bank had any knowledge at
the time of such transactions, or subsequently recognized them,
the court excluded the evidence.

The plaintiff offered to prove that there was an arrangement
between Robert and her husband, by which interest, equal to
ten per cent. on 89,100, on a debt due from the latter to his
father, was to be treated as dividends upon this stock. DBut
the court excluded the evidence as immaterial.

The court instructed the jury that the plaintiff having
knf)\ﬂedge of the fact that Robert B. Moores, upon whom she
relied to have the stock transterred to her, was acting for him-
self as well as in his capacity of cashier, in reference to the
Matter of issuing this certificate, she was not an innocent holder
of the stock, and as the certificate was issued without authority,
In fraud of the rights of the bank, they should return a verdict
for the defendant. A verdict was returned accordingly, and

judgment rendered thereon, and the plaintiff excepted to the
VOL, cx1—11
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exclusion of evidence and to this instruction, and sued out this
writ of error.

Mr. Jokn W. Warrington and Mr. E. W. Kittredge for
plaintiff in error.—I. The issuing of such a certificate of stock,
signed by the president and the cashier of the defendant, and
under its corporate seal, is the corporate act of the defendant,
and not the act of the president and cashier, as mere agents of
the corporation. Such certificate is, to all intents and purposes,
the certificate of defendant corporation in its corporate capac-
ity. Wiélson v. Salamanca, 99 U. S. 499 ; Pollard v. Vinton,
1053 U. 8. 7; Seotland County v. Thomas, 94 U. S. 682.—IL
The by-laws of defendant required a certificate for stock owned
by its cashier or president to be in the same form, and issued
and transferred in the same manner as certificates of stock
owned by any other stockholder of defendant. The fact, there-
fore, that the plaintiff’s certificate was understood by her at
the time to be issued upon a surrender or transfer of stock
owned by Robert B. Moores, the defendant’s cashier, was not
notice of any irregularity in the issuing of said certificate, or
want of validity thereof, to the plaintiff. Z%tus v. Great West
ern Turnpike, 61 N. Y. 2387; S. C. 5 Lansing, 250; Western
Maryland Railroad v. Franklin Bank, 60 Md. 86 ; American
and English Corporation Cnses, Jan. 1884, p. 465 Willis v. Fry
et al. 13 Phila. Penn. 33; Ashton v. Atlantic Bank, 3 Allen,
217.—1III. The defendant is estopped to deny, as against a
bona fide purchaser for value, the validity of such a certificate,
if it was not an over-issue ; and if it was an over-issue, the de-
fendant is responsible for the loss sustained by such a bona, fids
purchaser for value. Bank v. Lanier, 11 Wall. 369 ; (’a&f v.
Bank, 100 U. 8. 446 ; Johnston v. Laflin, 103 U. 8. 800; New
York & New Haven Railroad Company v. Schuyler et al, 3%
N. Y. 30; Bruffv. Mali, 36 N. Y. 200 ; Holbrook v. New Jer-
sey Zine Company, 57 N. Y. 616; Titus v. Great Western
Turnpike, 61 N. Y. 237; Tome v. Parkersbury Railroad, 39
Md. 365 Western Maryland Railroad v. Franklin Bank, 6
Md. 36; Machinists National Bank v. Field, 126 Mass. 345;
Bank of Kentucky v. Sehuylkill Bank, 1 Parsons Sel. Cases
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180 In re Bakia & San Francisco Railroad Company, L.
R. 3 Q. B. 584.—IV. It was negligence for the president of the
defendant to sign certificates in blank, and leave them with
its cashier. And the rule of law applies that where one of
two innocent persons must suffer by the fraud of a third
party, he who has, by his trust and negligence, enabled such
third party to commit the frand must answer for the loss.
Merchants Bank v.. State Bank, 10 Wall. 604 (citing on
page 646, with approval, New York, dec., Railroad Company
v. Schuyler, 3¢ N. Y. 80); Pompton v. Cooper Union, 101 U,
8.1965 Dair v. United States, 16 Wall. 1.—V. If, at the date
of said certificate, Robert B. Moores was the owner of any
stock in the defendant corporation, the plaintiff became entitled
to it, to the extent of ninety-one shares, whether it was then
surrendered and cancelled or not; and it was error for the
court to exclude Exhibit K, and to assume, and to charge the
jury, upon the evidence adduced, that Robert B. Moores
was not the owner of such stock and that defendant was en-
titled to a verdict. Moores v. National Bank, 104 U. S. 625 ;

Bridgeport Bank v. New York & New Haven Railroad, 30
Conn. 231.

Mr. William M. Ramsey and Mr. E. M. Johnson for defend-

ant in error.,

M. Justicr Gray delivered the opinion of the court. e
stated the facts in the foregoing language, and continued :
. The petition alleges that the false and fraudulent representa-
tions made by Robert B. Moores, and relied on by the plaintiff,
that he had assigned and transferred the stock in question to

her on the books of the bank, were made by him both as cashier
argl as stockholder ; that the bank afterwards fraudulently per-
m‘ltted and procured him to transfer all the stock owned by
him, or standing in his name, to its president, for its benefit ;
that the bank, through its cashier, fraudulently concealed from
her the facts that no transfer had been made to her on its books
o the time of the issue and delivery of the certificate to her,
that the certificate was not authorized or recognized as valid
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by the bank, and that the stock standing in his name had been
transferred on its books to its president; and concludes by
alleging that by reason of such frandulent conduct and acts of
the bank the certificate was invalid and worthless in her hands.
But the evidence offered at the trial does not support the
allegations of fraudulent conduct on the part of the bank.

The petition alleges “ that the plaintiff relied upon the rep-
resentations of said Robert B. Moores, as cashier and officer of
the defendant, that the said certificate was duly issued, and
that the stock had been duly transferred by said Robert B.
Moores to the plaintiff on the books of said bank; and said
plaintiff relied upon said certificate of stock which she received
as genuine and valid for what it purported to be.” Andat
the trial the plaintiff relied upon the representations made to
her by Robert B. Moores orally and in the letter enclosing the
certificate and in his contract of guaranty, as well as upon those
arising out of the certificate itself. The two may be conven
iently considered separately.

His representations outside of the certificate may be first dis-
posed of. The plaintiff dealt with Robert B. Moores, and not
with the bank. IHer agreement was with him personally, and
she lent her money to him for his private use. His representa-
tions to her that he owned stock in the bank, and that such
stock had been transferred to her, were representations made
by him personally, and not as cashier; and there is no evidence
that the plaintiff understood, or had any reason to understand,
that those representations were made by him in behalf of the
bank. The duty of transferring his stock to the plaintitf before
taking out a new certificate in her name was a duty that he,
and not the bank, owed to the plaintiff. The making of such
a transfer was an act to be done by him in his own behalf as
between him and the plaintiff, and in the plaintiff’s behalf &
between her and the bank. There is nothing, therefore, in his
extrinsic representations, for which the bank is responsible. -

The certificate which he delivered to the plaintiff was not it
his name, but in hers, stating that she was entitled to so much
stock, and showed, upon its face, that no certificate could be
lawfully issued without the surrender of a former certificate
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and a transfer thereof upon the books of the bank. The by-
laws, passed under the authority expressly conferred by the
act of Congress under which the bank was organized, contained
a corresponding provision, designed for the security of the bank
as well as of persons taking legal transfers of stock without
notice of any prior equitable title therein. Union Bank v.
Laird, 2 Wheat. 390 ; Black v. Zacharie, 3 How. 483, 513.
The very form of the certificate was such as to put her upon
her guard. She was not applying to the bank to take stock,
as an original subscriber or otherwise ; but she was bargaining
with Robert B. Moores for stock which she supposed him to
hold as his own. She knew that she had not held or surren-
dered any certificate, and she never asked to see his certificate
or a transfer thereof to her; and he in fact made no surrender
to the bank or transfer on its books. She relied on his per-
sonal representation, as the party with whom she was dealing,
that he had such stock; and she trusted him as her agent to
see the proper transfer thereof made on the books of the bank.
Having distinct notice that the surrender and transfer of a
former certificate were prerequisites to the lawful issue of a
new one, and having accepted a certificate that she owned
stock, without taking any steps to assure herself that the legal
prerequisites to the validity of her certificate, which were to
be fulfilled by the former owner and not by the bank, had been
complied with, she does not, as against the bank, stand in the
position of one who receives a certificate of stock from the
proper officers without notice of any facts impairing its validity.
Of the great number of cases referred to in the thorough and
elaborate arguments at the bar, we shall notice only some of
the most important. None of those cited by the learned coun-
sel for the plaintiff affirm a broader proposition than this: A
certificate of stock in a corporation, under the corporate seal,
and signed by the officers authorized to issue certificates, estops
ﬂle corporation to deny its validity, as against one who takes
it for valne and with no knowledge or notice of any fact tend-
Ing to show that it has been irregularly issued.
When a corporation, upon the delivery to it of a certificate

of stock with a forged power of attorney purporting to be ex-
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ecuted by the rightfnl owner, issues a new certificate to the
present holder, who sells it in the market to one who pays
value for it, with no knowledge or notice of the forgery, the
corporation is doubtless not relieved from its obligation to the
original owner, but must still recognize him as a stockholder,
because he cannot be deprived of his property without any con-
sent or negligence of his. Midland Railway v. Taylor, 8 1.
L. Cas. 751; Bank v. Lanier, 11 Wall. 369 ; Zelegraph Com-
pany v. Davenport, 97 U. S. 869; Pratt v. Taunton Copper
Company, 123 Mass. 110; Pratt v. Boston & Albany Roil-
road, 126 Mass. 443. And the corporation is obliged, if not to
recognize the last purchaser as a stockholder also, at least to
respond to him in damages for the value of the stock, because
he has taken it for value without notice of any defect, and on
the faith of the new certificate issued by the corporation. /n
re Bahkia & San Francisco Railway, L. R. 3 Q. B. 584
Whether, before the last sale has taken place, the corporation
is liable to the holder of the new certificate, is a question upon
which there appears to have been a difference of opinion in
England. According to the decision of Lord Northington in
Ashby v. Blackwell, 2 Eden, 299; S. ¢. Ambler, 503 ; it would
seem that the corporation would be liable. According to the
decisions of Sir Joseph Jekyll in IZildyard v. South Sea Con-
pany, 2 P. Wms. 76, and of the Court of Appeal in Simm V.
Anglo- American Telegraph Company, 5 Q. B. D. 188, it would
seem that it would not, because the holder of the new certifi
cate takes it, not on the faith of that or any other certificate of
the corporation, but on the faith of the forged power of attor-
ney. However that may be, it is clear that the corporation i)
not liable to any one taking with notice of the forgery in the
transfer, or of any other fact tending to show that the new
certificate has been irregularly issued, unless the corporation has
ratified, or received some benefit from, the transaction.

In Hart v. Frontino Mining Company, L. R. 5 Ex. 111, the
plaintiff, a bona fide purchaser of the shares, had paid assess
ments thereon to the company upon the faith of the certiﬁca.te
issued by it to him after his purchase. In Barwick v. English
Joint Stock Bank, L. R. 2 Ex. 259, and in Mackay v. Commner-
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cial Bank, L. R. 5 P. C. 394, the bank had derived a benefit
from the fraud of its agent, and was held liable upon that
ground. The decision in Swift v. Winterbotham, L. R. 8 Q. B.
244, that a bank was liable upon its official manager’s represen-
tation to one of its customers that the credit of a certain person
was good, was reversed in the Exchequer Chamber. Swif? v.
Jewsbury, L. R. 9 Q. B. 801. The decision in the Exchequer
Chamber in T%he Queen v. Shropshire Union Company, L. R. 8
Q. B. 420, that a railway company, owning shares of its own
stock, the legal title of which was registered in the name of one
of its directors as trustee for the corporation, should transfer
them to a person who, believing the director to be the absolute
owner of the shares, had lent him money on the deposit of the
certificate as security, was contrary to the judgment of the
Court of Queen’s Bench, and was reversed in the House of
Lords. L. R.7 H. L. 496.

The American cases on which the plaintiff principally relies
are decisions in the courts of Connecticut, New York, Pennsyl-
vania and Maryland, the soundness of some of which we are
not prepared to affirm, but all of which are distingunishable
from the case at bar.

The leading cases in Connecticut and New York arose out of
what have been known as the Schuyler frauds. Robert Schuy-
ler, the president and general transfer agent of the New York
and New Haven Railroad Company, issued, beyond the capital
limited by its charter, but in the form preseribed by its by-laws,
purporting to be transferable on its books on surrender of the
certificates, a large amount of certificates of stock, annexed to
Wwhich were printed forms of assignment and power of attorney.
In ])’Mf]gﬁport Bank v. New York & New Haven Lailroad,
30 Conn. 231, a bank which had received, as collateral security
ff)r money lent to a firm of which Schuyler was a member, cer-
tlﬁcates of stock so issued by him, was held entitled to main-
tam_ an action against the corporation for the value of these
certificates, upon the single ground that it was admitted that
when the plaintiff took these certificates the firm held more
tllvan an equal amount of genuine certificates. In New York &
New Haven Raitroad v. Schuyler, 3¢ N. Y. 30, it appeared
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that Schuyler had issued, in one and the same form, large num-
bers of genuine as well as of false certificates, and had raised
on both indiscriminately large amounts of money which had
been applied for the benefit of the corporation, that all his
transactions appeared on its books, and that the directors had
for years been guilty of negligence in not making any exam-
ination of the books or of the conduct of the transfer office;
and none of the purchasers of the false certificates, for the value
of which the corporation was held to be liable, had any notice,
or means of knowing, that they were not such as Schuyler was
authorized to issue.

In Z%tus v. Great Western Turnpike, 61 N. Y. 237, the cer-
tificates upon which the corporation was held liable stated the
stock to be owned by the person who as officer of the corpora-
tion issued them, not by the person to whom they were issued,
and the latter had no notice of any fraud or irregularity in the
issue. In the other New York cases cited for the plaintiff, the
certificates had been purchased in good faith, in the market.
Bryffv. Mali, 36 N.Y.200; McNeil v. Tenth National Bank,
46 N. Y. 325; Moore v. Metropolitan Bank, 55 N. Y. 41;
Holbrook v. New Jersey Zine Company, 57 N. Y. 616. See
Merchants’ Bank v. Livingston, T4 N. Y. 223.

In Kentucky Bank v. Schuylkill Bank, 1 Parsons, 180, the
certificates upon which the corporation was held to be liable
were in the hands of innocent purchasers without notice. The
opinion in People’s Bank v. Kurtz, 99 Penn. St. 344, 349, goes
no farther. On the other hand, in Wright's Appeal, 99 Penn.
St. 425, where the president of a bank, having no authority to
borrow money in its behalf, induced his aunt, a stockholder
therein, to surrender to him her certificates of shares with
blank powers of attorney, by means of false and fraudulent rep-
resentations that they were needed to aid the bank; gave her
his own note therefor, sold the stock, and applied the proce.eds
to his own use; and afterwards, by a fraudulent combination
with the other officers of the bank, issued stock in excess of the
lawful limit, and gave her new certificates for those that he had
obtained from her; it was held that he was her agent in the
original transaction, and that, as she gave no value to the bank
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for the new certificates, the loss must fall upon her, and not
upon the bank.

In Zome v. Parkersburg Railroad, 39 Maryland, 36, there
was no by-law requiring a surrender and transfer of old certifi-
cates before the issue of new ones, and no limit of the amount
of stock to be issued ; and it was not contended that there had
been any over-issue, or that the plaintiff had any notice of fraud
or want of authority in the officers of the corporation. In
Western Maryland Railroad v. Franklin Bank, 60 Maryland,
36, the certificates were not issued to the plaintiff, but bought
in the market, without any notice of their having been fraud-
ulently or illegally issued.

In Hackensack Water Company v. De Kay, to which the
plaintiff has referred us, the Court of Errors of New Jersey
said: “Indeed, as is apparent from all the cases cited, the doc-
trine which validates securities within the apparent powers of
the corporation, but improperly and therefore illegally issued,
applies only in favor of bona fide holders for value. A person,
who takes such a security with knowledge that the conditions
on which alone the security was authorized were not fulfilled,
is not protected, and in his hands the security is invalid, though
the imperfection is in some matter relating to the internal
affairs of the corporation, which would be unavailable against
a bona fide holder of the same security.” 9 Stew. (N. J.) 548,
565.

The general doctrine was stated with like limitations by this
court in the case of Merchants Bank v. State Bank : “ Where
a party deals with a corporation in good faith—the transaction
18 10t ultra vires—and he is unaware of any defect of authority
or cher irregularity on the part of those acting for the corpo-
Tation, and there is nothing to excite suspicion of such defect or
Irregularity, the corporation is bound by the contract, although
such flefect or irregularity in fact exists.” 10 Wall. 604, 644.

Tl}ls review of the cases shows that there is no precedent for
holding that the plaintiff, having dealt with the cashier individ-
ually, and lent money to him for his private use, and received
from him a certificate in her own name, which stated that
shares were transferable only on the books of the bank and on
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surrender of former certificates, and no certificate having been
surrendered by him or by her, and there being no evidence of
the bank having ratified or received any benefit from the trans-
action, can recover from the bank the value of the certificate
delivered to her by its cashier.

The exceptions to the exclusion of evidence cannot be sus-
tained. The evidence that in one or two other instances stock
was issued by the cashier without the surrender of old certificates,
and that the directors of the bank approved certain transfers to
its president of shares once belonging to the cashier, was quite
insufficient to prove that the bank ratified or received any ben-
efit from the issue of the certificate to the plaintiff, or was guilty
of any fraud towards her. The action of the directors was
adapted to the single purpose of securing payment of a debt
due from the cashier to the bank.

“The evidence introduced and offered being insufficient to sup-
port a verdict for the plaintiff, the Circuit Court rightly directed
the jury to return a verdict for the defendant. fandall v.
Baltimore & Ohio Railroad, 109 U. 8. 478.

Judgment afirmed.

Mz. JusticE Braprey dissented.

Mr. Justice Martaews, having been of counsel, did not sit
in this case, or take any part in its decision.

WARE & Another ». GALVESTON CITY COMPANY.

APPEAL, FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE EASTERN DISTRICT OF TEXAS.

Argued March 19th, 1884.—Decided March 31st, 1884.
Action— Limitations, Statute of—Parties—Trust.

If one deals with an agent as principal, and the right of action against the
agent becomes barred by the statute of limitations, it is also barred against
the principal, unless circumstances of equity are shown to prevent the oper-
ation of the statute, or unless it appears that there was fraud in the con-
cealment of the agency.
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The circumstances of this case disclose no trust in favor of the complainants,
The heir at law of a deceased person is not the proper party to enforce an al-

leged trust in personal property made for the benefit of the deceased.

The facts making the case are stated in the opinion of the
court.

Mr. P. C. Baker and Mr. Walter Gresham for appellants
submitted the case on their brief.

Mr. W. H. Goddard for appellee.

Mg. Justice MarraEWs'delivered the opinion of the court.

This is an appeal from a decree dismissing a, bill in chancery,
upon general demurrer for want of equity.

The complainants, also appellants, are the heirs-atlaw of
David White, deceased, citizens respectively of Alabama and
Florida; the defendant, the appellee, is alleged to be a corpo-
ration incorporated by an act of the Congress of the Republic
of Texas, and a citizen of that State.

It is alleged in the bill, which was filed October 11th, 1880,
that the Republic of Texas, on January 25th, 1838, issued a
patent to Michael B. Menard, in consideration of $50,000, for
one league and labor of land on and including the east end of
Galveston Island ; that David White, the ancestor of the com-
plainants, advanced and paid that sum for Menard, to secure
repayment of which the latter executed and delivered his mort-
gage on the land to White. Menard at the time had associ-
ates, jointly interested with him in the purchase, and others
became so subsequently, and the association was a partnership,
With a view of organizing a joint stock company for the sale
of the land, for profit, in lots, and distribution of the net pro-
ceeds as dividends to shareholders, Menard being, however,
the managing partner, and until April 18th, 1837, holding the
legal title, the indebtedness to White having been incurred in
his own name, and the mortgage executed by him individually
for the repayment of the same.

About the date last mentioned, Menard released to one Trip-
lett 640 acres of the land to compromise a conflicting claim of
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title; and afterwards, about June 15th, 1837, the whole orig-
inal tract, including that released to Triplett, was conveyed by
all parties in interest, to trustees in trust, for the purpose of
carrying into effect the original plan, Triplett and those inter-
ested with him becoming co-associates with Menard and his
associates. To that end, the trustees were to issue 1,000 shares
of stock, of which 400 were set aside to provide for certain
certificates previously issued under the Menard interest, and
the remaining 600 shares were to be sold and the proceeds
applied first to the payment of expenses, and then to be di-
vided, one-third to the Triplett interest and two-thirds to the
Menard interest, but the debt to White was to be provided for
out of the Menard shares; and provision was made for issuing
trustees’ certificates to the individual owners of interests, which
was in fact done, and the holders of certificates, which were
assignable, became associated as the Galveston City Company.

It is alleged, however, that out of the 600 shares, a number
deemed sufficient for which no certificates were issued, but
part of those which otherwise would belong to the Menard
interest, were reserved to be sold for the purpose of paying the
debt to White, so as to relieve the Triplett interest from any
charge on that account, and so as also to indemnify Menard
individually against his liability therefor. The precise number
of the shares thus set apart and appropriated, it is alleged,
is not known; but it is charged that on March 10th, 1851,
twenty-nine shares of the original number so appropriated still
remained in the hands of the company undisposed of.

On April 13th, 1838, the holders of these certificates seem to
have organized as stockholders of a future corporation, the
Galveston City Company, and elected five directors, to whom,
as directors of the association, the legal title to the land was
conveyed by the trustees. Thereafter the outstanding trustees’
certificates were called in, and “renewal certificates,” so called,
were issued in exchange, which represented the shares of the
company.

It is further alleged that about November 7th, 1838, thf%
company, by Menard, its president and agent, but in his indi-
vidual name, paid White $25,000 on account of the debt due
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to him out of the proceeds of the stock reserved for that pur-
pose; and about the same time entrusted Menard, as agent of
the company, with fifty shares of the reserved stock, for sale,
to pay the remainder of the debt to White. Menard sold
twenty-one of these shares and paid to White the proceeds
thereof, being $10,550, in 1839, which, with the previous pay-
ment, is all that has been paid on account of the debt due to
him, leaving $14,450 of the principal sum unpaid.

On February 5th, 1841, the stockholders of the association
became incorporated by an act of the Congress of the Republic
of Texas as the Galveston City Company, the defendant below.

Long after the organization of the corporation, on March
10th, 1851, Menard made a written report to the company of
his agency in the sale of the fifty shares entrusted to him for
the purpose of paying the debt to White. In that report, he
recounted the circumstances of the history of the transaction,
and the facts as to the sale of the twenty-one shares, and the
payment made to White, showing the balance due, as above
set forth, for which he stated a suit was then pending against
him individually, and for which he held the remaining twenty-
nine shares of stock. Valuing them at $5,800, which he esti-
mated to be their market value, there would be a deficiency of
$8,650 to provide for on the amount due to White. He also
claimed that he was in advance for the company, in the sum
of $13,000, on other accounts, and asked that the company
make provision for his reimbursement by a par credit on its
books for the full amount of $21,650. The board of directors,
by resolution, admitted the correctness of Menard's statement
of his account, and ordered a credit to him on its books for the
amount stated.

The suit referred to by Menard, as pending against him, had
been brought in the name of one Lipscomb, administrator of
White, the latter having died December 10th, 1841, to recover
the balance due to White’s estate, and to enforce the iien of
the mortgage upon the land. To this action, Menard had
Pleaded the statute of limitations as a bar, and about May

20th, 1851, it was dismissed, on his motion, for want of pros-
ecution,
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It is alleged that nothing further has ever been done by
Menard, who died insolvent, in 1856, nor by the defendant,
towards the payment of the debt due to White's estate; and
that neither the plaintiffs nor the personal representatives of
‘White had any knowledge, or by reasonable diligence could
have learned, of the facts, of which they obtained information
only within two years prior to the filing of the bill, in reference
to the liability of the corporation as the principal, for whom
Menard acted as agent, to pay the debt due to White, nor of
the acknowledgment made of it by the company in 1851, as
already detailed, nor of the trust of the twenty-nine shares of
stock appropriated for that purpose; and that, in fact, every-
thing that would lead to such knowledge has been studiously
concealed from them by the defendant, its officers and agents.

The bill prays for an account of what is due ; that the amount
be decreed to be a lien on the land of the defendant ; that the
twenty-nine shares of stock alleged to have been reserved
for the purpose be sold for the payment of the amount found
to be due, and for general relief.

Tt seemed to be supposed in argument that some support for
this bill may be found in the allegations that charged the de-
fendant as the successor in law, liable for their obligations, of
the associates who were the undisclosed principals, on whose
behalf Menard contracted the debt with White. DBut mani-
festly the statute of limitations that barred the claim against
Menard, and the express lien of the mortgage, a defence not
denied to have become perfect as to them, would equally pro-
tect those on whose behalf Menard acted as agent, there being
no circumstances of equity to prevent the operation of the
statute in their favor. None such are alleged, the mere igno-
rance of the appellants, and even the concealment of the fact
that Menard was merely an agent, and of those for whom h‘e
was agent, no fraud on their part being charged, manifestly 13
insufficient for that purpose. ‘

Tt is equally plain that there is no trust as to the twenty-nne
shares of stock alleged to have been placed in Menard’s hands
as a fund for the payment by him of the debt to White. That
arrangement is stated to have been intended as an indemnity
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to Menard against his own personal liability, and as a guar-
anty in favor of the Triplett interest. And when, in 1851,
Menard made his report, and its recommendations were adopted
by the company, the trust as stated seems rather to have been
an out-and-out sale to him of these shares, for he has credit
upon the books of the company for the amount of his advances
and liabilities, and thus, as between himself and the company,
becomes the principal debtor, and there is no ground for an
inference that the shares in question were, or continued to be,
in the control of the company.

But even were this otherwise, it would be impossible to con-
strue the arrangement into a trust for the benefit of White’s
estate. There was no privity, and no notice, and the arrange-
ment obviously was merely an adjustment, made among the
parties for their own convenience, of the accounts between
them, not intended to confirm or to confer any rights upon
the appellants.

The objection that the suit should have been brought by a
personal representative of White, and that it cannot be main-
tained by his heirs-at-law, seems also to be well taken, as no
sufficient reason is alleged why the administrator, who pros-
ecuted the suit for the foreclosure of the mortgage, might not
have been complainant in the present suit.

The claim itself, both as a debt and a lien upon the land,
against the party with whom it was contracted, as we have said,
isadmitted to be barred by the lapse of time ; there is no ground
stated in this bill why, in equity, it should be revived against the
appellee.

.The demurrer was properly sustained, and the decree dis-
missing this bill is accordingly

Afiirmed.
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COVELL ». HEYMAN.

IN ERROR TO THE SUPREME COURT OF THE STATE OF MICHIGAN.
Argued March 17th, 1884.—Decided March 31st, 1884,
Conflict of Law.

The possession by a marshal of a court of the United States of property by
virtue of a levy under a writ of execution issued upon a judgment recovered
in a Cireuit Court of the United States is a complete defence to an action
in a State court of replevin of the property seized, without regard to its
rightful ownership. Freeman v. Howe, 24 How. 450, affirmed and applied
to the facts in this case. Krippendorfv. Hyde, 110 U, S, 276, affirmed.
Buck v. Colbath, 3 Wall. 834, distinguished.

The principle that whenever property has been seized by an officer of the court
by virtueof its process, the property is to be considered as in the custody of
the court and under its control for the time being, applies both to a taking
under a writ of attachment on mesne process and to a taking under a
writ of execution.

The defendant in error was the plaintiff in the State court,
and brought her action of replevin for the recovery of specific
personal property, to which she claimed title, and which she al-
leged was wrongfully detained from her by the plaintiff in error.
The defendant below was deputy marshal of the United States,
and, as such, had possession of the property replevied by virtue
of an execution issued upon a judgment of the Circuit Court of
the United States for the Western District of Michigan against
Adolph Heyman, having taken the same, by virtue of a levy
under said execution, as the property of the judgment debtor.
Judgment was rendered in the Supreme Court of the State for
the plaintiff below, upon a finding in favor of her title to the
property, reversing a judgment for the defendant below in the
Circuit Court for the county of Kent. To reverse that judg:
ment this writ of error was prosecuted.

Mr. Roger W. Butterfield for plaintiff in error.

Mr. Lyman D. Norris for defendant in error submitted on
his brief.
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Mz. Justice Marraews delivered the opinion of the court.
He stated the facts in the foregoing language and continued:

The sole question presented for our decision is whether it was
error in the State court to permit a recovery of the possession
of property, thus held, against a marshal of the United States
or his deputy, in behalf of the rightful owner; and whether,
on the other hand, it should not have adjudged in favor of the
defendant below, that his possession of the property by virtue
of the levy under the writ was, in itself, a complete defence to
the action of replevin, without regard to the rightful ownership.

The case of Freeman v. Howe, 24 How. 450, was precisely
like the present in its circumstances, except that there the proc-
ess under which the marshal had seized and held the property
replevied, was an attachment according to the State practice
in Massachusetts, being mesne process, directed, however, not
against property specifically described, but commanding a levy,
as in cases of fi. fu., upon the property of the defendant.
Whether that difference is material is, perhaps, the only ques-
tion to be considered, for the doctrine of that decision is too
firmly established in this court to be longer open to question.
The proper answer to it will be found by an examination of
the principles on which the Judgment in that case proceeded,
and of those cases which preceded, and of others, which have
followed it. L

In the opinion in that case, Mr. Justice Nelson refers to the
case of Zaylor v. Carryl, 20 How. 583, as a conclusive and
sufficient authority on the point. Ile said: “The main point
there decided was, that the property seized by the sheriff,
under the process of attachment from the State court, and
while in the custody of the officer, could not be seized or taken
from him by a process from the District Court of the United
Staltes, and that the attempt to seize it by the marshal, by a
n_Otlfze or otherwise, was a nullity, and gave the court no juris-
l{lc‘mon over it, inasmuch as to give jurisdiction to the District
Court in g, proceeding ¢n rem, there must be a valid seizure and
an actual control of the res under the process.” And referring
to the grounds of the dissent in that case, he continues: “ The

majority of the court was of opinion that according to the
VOL. CX1—12
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course of decision in the case of conflicting authorities under a
State and federal process, and in order to avoid unseemly col-
lision between them, the question as to which authority should
for the time prevail, did not depend upon the rights of the re-
spective parties to the property seized, whether the one was
paramount to the other, but upon the question which jurisdic-
tion had first attached by the seizure and custody of the
property under its process.”

The opinion then proceeds to show that no distinction can
be made, affeeting the question, between process in rem, and
an attachment issued by a common-law court, although the
latter is not the foundation of the jurisdiction, and the property
seized is not the subject matter of the suit, which is simply for
the recovery of a debt, without a lien or charge upon the
property, except that resulting from its seizure, as security for
the judgment. The objection that the process was directed
against the property of the defendant and conferred no
authority upon the marshal to take the property of the plain-
tiffs in the replevin suit, is then answered, the court saying—
“for the property having been seized under the process of at-
tachment, and in the custody of the marshal, and the right to
hold it being a question belonging to the Federal court, under
whose process it was seized, to determine, there was no authority,
as we have seen, under the process of the State court to inter-
fere with it.”

The opinion of the court then points out the error of Chan-
cellor Kent, in his statement, 1 Kent, 410, that, «if a marshal
of the United States, under an execution in favor of the United
States against A, should seize the person or property of B,
then the State courts have jurisdiction to protect the person
and the property so illegally invaded.” Commenting on this
statement, it is said, that the effect of the principle, if ad-
mitted, would be to draw into the State courts, “not only all
questions of the liability of property seized upon mesne and
final process issued under the authority of the Federal courts,
including the admiralty, for this court can be no exception, for
the purposes for which it was seized, but also the arrests upot
mesne and imprisonment upon final process of the person
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both civil and criminal cases, for in every case the question of
jurisdiction could be made;” and the court adds: “ We need
scarcely remark, that no government could maintain the admin-
istration or execution of its laws, civil or criminal, if the juris-
diction of its judicial tribunals were subject to the determination
of another.”

To meet the objection, that the party whose property had
been wrongfully taken and withheld would be left without
remedy, unless by virtue of citizenship he could sue in a Federal
court, the opinion then explains the remedy in such cases, by
an ancillary proceeding in the court whose process has been
made the instrument of the wrong ; a remedy the principle
and procedure of which we had occasion recently in the case
of Krippendorf v. Hyde, 110 U. 8. 276, to restate and reaffirm.

The point of the decision in Freeman v. Howe, supra, is that,
when property is taken and held under process, mesne or final,
of a court of the United States, it is in the custody of the law,
and within the exclusive jurisdiction of the court from which the
process has issued, for the purposes of the writ ; that the posses-
sion of the officer cannot be disturbed by process from any State
court, because to disturb that possession would be to invade the
Jurisdiction of the court by whose command it is held, and to vio-
late the law which that jurisdiction is appointed to administer ;
that any person, not a party to the suit or judgment, whose
property has been wrongfully, but under color of process,
taken and withheld, may prosecute, by ancillary proceedings,
I the court whence the process issued, his remedy for restitu-
tion of the property or its proceeds, while remaining in the
control of that court ; but that all other remedies to which he
may be entitled, against officers or parties, not involving the
withdrawal of the property or its proceeds, from the custody
of the officer and the Jurisdiction of the court, he may pursue
' any tribunal, State or federal, having jurisdiction over the
Parties and the subject matter. And vice versa, the same prin-
ciple protects the possession of property while thus held, by
Process issuing from State courts, against any disturbance under
Process of the courts of the United States ; excepting, of course,
those cases wherein the latter exercise jurisdiction for the pur-
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pose of enforcing the supremacy of the Constitution and laws
of the United States.

The doctrine of Freeman v. Howe, supra, was further defined
by the decision in Buck v. Colbath, 3 Wall. 334, which checked
and corrected an attempted misapplication of its principle,
which, if permitted, would cover actions against the officer for
trespasses, not involving any interference with the property
itself while in his possession. It was there satisfactorily shown
that the officer was protected against such an action, only in
that class of cases where he could justify under process or
order of a court directing expressly the very act alleged to be
wrongful ; and not in that other class, where the writ or order,
such as a writ of attachment or other mesne process, and the
final process of execution upon a judgment, commands the
seizure of property described not specifically, but only gener-
ally, as the property of the party named in the writ. In the
latter, the officer acts at his peril,and is responsible in damages
to the party injured for the consequences of any error or mis-
take in the exercise of his discretion in the attempt to enforce
the writ. In the former, as he has no discretion, it is the court
itself which acts, and the officer is protected in his obedience
to its command. Of this class, the case of Connor v. Long,
104 U. 8. 228, was an example; that of Buck v. Colbath, supra,
fell within the latter. And in distinguishing that case from
Freeman v. Howe, supra, Mr. Justice Miller stated the princi-
ple of the latter decision—*a principle,” he said, “ which Is
essential to the dignity and just authority of every court, and
to the comity which should regulate the relations between all
courts of concurrent jurisdiction ;” “ that principle is,” he con-
tinued, “ that whenever property has been seized by an officer
of the court, by virtue of its process, the property is to be con-
sidered as in the custody of the court, and under its control for
the time being ; and that no other court has a right to inter-
fere with that possession, unless it be some court which may
have a direct supervisory control over the court whose process
has first taken possession, or some superior jurisdiction in the
premises.”

Here it will be perceived that no distinction is made between
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writs of attachment and executions upon judgments, and that
the principle embraces both, as indeed both are mentioned as
belonging to the same class elsewhere in the opinion.

And there is nothing in the nature, office, or command of
the two descriptions of process, by which, so far as the question
here involved is concerned, they can be distinguished. One is
mesne process and the other final; but in the courts of the
United States the attachment cannot be used, as in the practice
of other jurisdictions, as means of compelling the appearance
of the defendant, or of founding jurisdiction as a proceeding
in rem. DBoth alike command the seizure of the property of
the defendant without a specific description, and in obeying
the precept, the officer exercises precisely the same discretion,
and with the same consequences, if he commits a wrong under
color of it. The court has the samme control over both forms of
its process, and has custody of the property seized by virtue of
them in the same sense. The circumstance that, as to property
held under an attachment, the final judgment may direct its
sale, while the execution is issued upon pracipe of the party,
and is executed without further order, cannot alter the relation
of the court, either to the officer or the property. It has juris-
diction over the latter to meet and satisfy the exigency of
either writ, and that jurisdiction can be maintained only by
retaining the possession acquired by the officer in executing it.
A third person, a stranger to the suit and claiming as owner,
may prosecute his right to restitution in either case, in the
same methods as pointed out in Krippendorf v. Hyde, 110 U.
8. 276, or he may pursue his remedy for damages against the
officer, either personally for the trespass, as in Buck v. Colbath,
supra, or for the breach of his official duty, upon his bond and
against his sureties, as in the case of Lammon et al. v. Feusier
e al., ante, page 17.

The very point was involved in the decision in LHagan v.
Lucas, 10 Pet. 400, where it was expressly held that property
held by a sheriff under an execution from a State court could
10t be taken in execution by a marshal of the United States by
VlPtu.e of final process upon a judgment in a Federal court. Mr.
ustice McLean, delivering the opinion of the court, said:

J
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“ Had the property remained in the possession of the sheriff
under the first levy, it is clear the marshal could not have
taken it in execution, for the property could not be subject to
two jurisdictions at the same time. The first levy, whether it
were made under the Federal or State authority, withdraws the
property from the reach of the process of the other.” “A
most injurious conflict of jurisdiction would be likely often to
arise between the Federal and State courts, if the final process
of the one could be levied on property which had been taken
by the process of the other. The marshal or the sheriff, as the
case may be, by a levy, acquires a special property in the goods,
and may maintain an action for them. DBut if the same goods
may be taken in execution at the same time by the marshal
and the sheriff, does this special property vest in the one, or
the other, or both of them ? No such case can exist; property
once levied on remains in the custody of the law, and it is not
liable to be taken by another execution in the hands of a differ-
ent officer ; and especially by an officer acting under a different
jurisdiction.”

That which cannot be done by final process, is equally out of
the reach of original or mesne process.

The forbearance which courts of co-ordinate jurisdiction, ad-
ministered under a single system, exercise towards each other,
whereby conflicts are avoided, by avoiding interference with
the process of each other, is a principle of comity, with perbaps
no higher sanction than the utility which comes from concord;
but between State courts and those of the United States, it s
something more. It is a principle of right and of law, and
therefore, of necessity. It leaves nothing to discretion or mere
convenience. These courts do not belong to the same system,
so far as their jurisdiction is concurrent; and although they
co-exist in the same space, they are independent, and have 10
common superior. They exercise jurisdiction, it is true, within
the same territory, but not in the same plane ; and when one
takes into its jurisdiction a specific thing, that res is as much
withdrawn from the judicial power of the other, as if it had been
carried physically into a different territorial sovereignty. To
attempt to seize it by a foreign process is futile and void. The
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regulation of process, and the decision of questions relating to
it, are part of the jurisdiction of the court from which it issues.
“ The jurisdiction of a court,” said Chief Justice Marshall, “is
not exhausted by the rendition of its judgment, but continues
until that judgment shall be satistied. Many questions arise
on the process, subsequent to the judgment, in which jurisdic-
tion Is to be exercised.”  Wayman v. Southard, 10 Wheat. 1.
The principle which defines the boundaries of jurisdiction
between the judicial tribunals of the States and of the United
States, the application of which effectually prevents their con-
fusion, was set forth and vindicated in the judgment of this
court in Ableman v. Booth, 21 How. 506. It was there said
by Chief Justice Taney, p. 516, that “the sphere of action
appropriated to the United States is as far beyond the reach of
the judicial process issued by a State judge or a State court as
if the line of division was traced by landmarks and monuments
visible to the eye.” And speaking of the procedure in cases of
habeas corpus, issued under State authority, and admitting the
duty of the officer of the United States, holding the prisoner
under its process, to return the fact and show his warrant, the
Chief Justice continues: “ But after the return is made and the
State judge or court judicially apprized that the party is in
custody under the authority of the United States, they can
proceed no further. They then know that the prisoner is
within the dominion and jurisdiction of another government,
and that neither the writ of Aabeas corpus nor any other
process issued under State authority can pass over the line of
division between the two sovereignties. Ie is thén within the
dominion and exclusive jurisdiction of the United States. If
he has committed an offence against their laws, their tribunals
alone can punish him. If he is wrongfully imprisoned, their
Judicial tribunals can release him and afford him redress.” L
“No judicial process, whatever form it may assume, can have
any lawful authority outside of the limits of the jurisdiction
of the court or judge by whom it is issued ; and any attempt
to enforce it beyond these boundaries is nothing less than law-
less violence,” And in Tarble's Case, 13 Wall. 397, commenting
on this language of Chief Justice Taney in Ableman v. Booth,
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supra, Mr. Justice Iield points out, that it was not intended
merely to meet cases where the authority of the United States
was undisputed, but cases where its validity was questioned, and
it appeared that the prisoner was held under claim and color
of such authority, in good faith, and not by way of mere pre-
tence and imposition. And the exclusive authority of the court
issuing the writ extends, not only to the decisions of all ques-
tions affecting its jurisdiction, and the form and force of the
writ itself, and the validity of the proceeding in issuing and
executing it, but also of all questions affecting the identity of
the person or property seized and held under color of its
authority, and the right to exempt them from its operation. It
does not avail therefore to say, that, as the writ commands the
officer to take the property of the defendant, he cannot under
that claim to take and hold the property of another; because
the property which he does actually take, he takes and holds
as the property of the defendant, claiming it to be such, and
therefore he has it in his possession under color of process and
claim of right.

In Zammon et al. v. Feusier et al. already cited, it was said
by Mr. Justice Gray, in reference to the case of a common-law
attachment, that “ the taking of the attachable property of the
person named in the writ is rightful, the taking of the property
of another person is wrongful; but each, being done by the
marshal in executing the writ in his hands, is an attempt to
perform his official duty and is an official act.” The same is
true of a similar levy under an execution, as we have shown
that there is no difference, relevant to the point, between the
two writs. :

Property thus levied on by attachment, or taken in execution,
is brought by the writ within the scope of the jurisdiction of
the court whose process it is, and as long as it remains in the
possession of the officer it is in the custody of the law. It is
the bare fact of that possession under claim and color of that
authority, without respect to the ultimate right, to be asserted
otherwise and elsewhere, as already sufficiently explained, that
furnishes to the officer complete immunity from the process of
every other jurisdiction that attempts to dispossess him. That
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was the defence made and relied on by the plaintiff in error in
the present case, and to which the Supreme Court of Michigan
refused to give its due and conclusive effect. TFor that error
its judgment is reversed, and the cause is remanded with di-
rections to affirm the judgment of the Circuit Court for the
County of Kent, in favor of the plaintiff in error ; and

1t is so ordered.

ROSENTHAL ». WALKER, Assignee.

IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF LOUISIANA.

Argued March 21st, 1884.—Decided March 31st, 1884,

Bankruptey—Statute of Limitations— Evidence.

Where an action by an assignee in bankruptey is intended to obtain redress
against a fraud concealed by the party, or which from its nature remains
sccret, the bar of the statute of limitations, Rev. Stat. § 5057, does not
begin to run until the fraud is discovered. Bailey v. Glover, 21 Wall. 342,
cited and affirmed. Wood v. Carpenter, 101 U, S, 135, and National Bank
v. Carpenter, 101 U, 8. 567, distinguished.

It is competent, as tending to prove a fraudulent transfer of property in con-
templation of bankruptey, to show a prior valid sale from the bankrupt to
the same party, if it can be connected with evidence tending to show
a secret agreement by which the bankrupt acquired an interest in the
goods sold.

Evidence that a letter properly directed was put in the post office is admissible
to show presumptively that the letter reached its destination ; and if the
party to whom the letter was addressed denies its receipt, it is for the jury
to determine the weight of the presumption.

Proof that a bankrupt when being examined respecting his property refuses to
answer questions on the ground that the answers might criminate him,
as an indictment was pending against him for a criminal offence, under the
bankrupt laws, does not so put the assignee on inquiry as to fraudulent trans-
fers of the bankrupt’s property as to deprive him of the benefit of the
rule respecting the statute of limitations laid down in Bailey v. Glover, 21
Wall. 342, and affirmed in this case.

This was an action brought by the assignee of a bankrupt to
recover the value of property alleged to have been fraudulently
transferred by the bankrupt in violation of the provisions of
the bankrupt act. The defendant below resisted the recovery
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on the ground that the action was not brought within two
years from the time when the cause accrued ; and also on the
merits. The plaintiff below replied as to the statute of limita-
tions that the facts were fraudulently concealed, and that the
suit was brought within two years after they came to his
knowledge. Some exceptions were taken to the rulings of the
court on the admission of evidence, all of which more fully
appear in the opinion of the court. Verdict for the plaintiff.
The defendant sued out this writ of error.

Mr. Shellabarger for plaintiff in error.

Mr. Chester H. Krum and Mr. E. Il. Lewis for defendant
in error.

Mg. Justice Woobs delivered the opinion of the court.

This was an action at law brought December 30th, 1879, by
Preston Player, as assignee in bankruptey of Thomas Carney,
against the plaintiff in error, Joseph Rosenthal, under section
5047 of the Revised Statutes, which authorizes an assignee in
bankruptey to recover by suit in his own name all the estate,
debts and effects of the bankrupt. The suit was brought to
recover from Rosenthal certain money paid and property soid
to him by Carney in fraud, as was alleged, of the bankrupt act.
A petition in involuntary bankruptcy had been filed against
Carney by his creditors, October 20th, 1875. He was ad-
judicated a bankrupt March 18th, 1876, by the District Court
for the Eastern District of Missouri, and on May 1st, 1876,
Player, the defendant in error, was appointed assignee of the
estate. The petition having averred the foregoing facts, alleged
that Carney, being insolvent and in contemplation of insolvency,
as Rosenthal had reasonable cause to believe, on June 22d, 1875,
with intent to defeat the operation of the bankrupt law, and to
evade its provisions, as Rosenthal well knew, sold and transferred
to him five hundred cases containing 50,000 pairs of boots f‘md
shoes of the value of $45,000, and that on July 20th, following,
to make effectual the fraudulent transfer, Rosenthal agreed that
Carney should have an equal interest with him in the goods 0
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sold and transferred, and accordingly recognized and admitted
such interest. The petition also averred that Carney, being
insolvent and in contemplation of insolvency, as Rosenthal had
reasonable cause to believe, and with intent to hinder the
operation of the bankrupt law, and evade its provisions, as
Rosenthal well knew, on July 22d, 1875, sold and transferred to
him one hundred barrels of whiskey, &c., of the value of $9,400,
and Carney also stipulated that he should retain an interest in
the whiskey equal with that of Rosenthal, who then and there
recognized said interest accordingly, and that Rosenthal, be-
tween July 20th, 1875, and March 1st, 1876, disposed of and
converted to his own use all the property so sold and transferred
to him,

The petition further alleged that Carney, between July 20th,
and August 23d, 1875, inclusive, being insolvent and in con-
templation of insolvency, as Rosenthal had reasonable cause to
believe, and with the purpose of defeating the object and
hindering the operation of the bankrupt law, as Rosenthal well
knew, made to him certain payments of money, amounting in
the aggregate to $30,000.

The petition then made the following averment :

“The plaintiff states that both the said Carney and the defend-
an.t kept concealed from him, the said plaintiff, the fact of the
said payment and transfer of the said aggregate sum of $30,000,
hereinbefore mentioned, and of all the component parts thereof ;
and also kept concealed from him the fact of the sale, transfer, and
conveyance of the said goods and merchandise hereinafter set forth,
almll that he, the said plaintiff, did not obtain knowledge and in-
formation of the said matters, or either of them, until the 29th
day of November, 187 9, and then for the first time the said mat-
ters were disclosed to him and brought to his knowledge.”

l)e;ljosentha,l excepted to the petition on two grounds: First,

alse as appeared on its face, the suit was not brought within
FWO years from the time when the cause of action accrued ;
and, second, because the said sale of boots and shoes, alleged
t have been made by Carney to Rosenthal on June 22d, 1875,
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was not made within three months next before the filing of the
petition in bankruptcy against Carney.

The court overruled the first exception absolutely, and
ordered that the second exception

“ be dismissed so as not to prejudice the right of plaintiff to prove
any of the transactions alleged in said petition to have taken place
on the 20th day of July, 1875, and within three months next be-
fore the institution of proceedings in bankruptcy against the
bankrupt, Thomas Carney, and maintaining said ground of ex-
ception only so far as relates to the transfer and sale of five hun-
dred cases of boots and shoes, alleged to have been made on the
22d day of June, 1875. But the plaintiff shall have the right to
prove, as by him alleged, that subsequently to 22d June, 1875, the
bankrupt, by agreement with defendant, was reinvested with an
interest in said goods, and thereafter, within three months, the
goods were disposed of as alleged.”

On March 3d, 1880, Rosenthal filed his answer, which was a
general denial of all the averments of the petition. On Decem-
ber 7th following, after the trial had commenced, he filed the
following plea and supplemental answer :

“Now comes the defendant and pleads the prescription of two
years, as provided for in the bankruptey act, sec. 5057, of the
Revised Statutes of the United States, in bar of plaintiff’s action.

¢ And for supplemental answer to petition of plaintiff, defend-
ant specially denies that the matters and things alleged in plain-
tiff’s petition were first disclosed to him on November 29th, 1879,
as alleged ; but avers that said plaintiff had full knowledge of
all transactions that ever took place between the defendant and
Carney, bankrupt, at the time said plaintiff was elected assignee.”

On the motion of the plaintiff the supplemental answer was
stricken out, and the defendant excepted, but, as the record
shows,

“During the trial of the cause no restraint was put upon t.he
defendant in offering evidence as to the knowledge of plaintlff,
as alleged in that part of the supplemental answer which was
stricken out, and both sides offered evidence as to such knowledge,
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and the court, upon this point, left it to the jury to say whether
the action was commenced within two years from the time when
the plaintiff knew, or by due diligence might have known, of the
cause of action.”

The pleadings having been thus made up, the issues of fact
were submitted to a jury, which returned a verdict for the
plaintiff for $17,500, on which the court rendered judgment
against the defendant. To reverse that judgment this writ of
error is prosecuted. Player, the original assignee, having died
after the judgment in the Circuit Court, W. R. Walker was
appointed assignee and substituted as defendant in error in his
stead.

The petition disclosed upon its face that the suit was brought
more than four years after the cause of action arose, and more
than three years after the appointment of the defendant in
error as assignee. Section 5057 of the Revised Statutes pro-
vides as follows :

“No suit, either at law or in equity, shall be maintainable in
any court between an assignee in bankruptey and a person claim-
ing an adverse interest touching any property or rights of prop-
erty transferable to or vested in such assignee, unless brought
within two years from the time when the cause of action acerued
for or against the assignee. And this provision shall not in any

case revive a right of action barred at the time when the assignee
18 appointed.”

The first question raised by the assignments of error is,
W'l}ether the averments of the petition excuse the failure to
bring the suit within two years after the cause of action ac-
crued to the defendant in error. These averments are in sub-
Stance that Carney, the bankrupt, and Rosenthal, the plaintiff
" error, kept concealed from the defendant in error the pay-
Tents of money and transfers of property charged in the peti-
tion, and that the defendant in error did not obtain information
of said matter until November 29th, 1879, when for the first
fime they were disclosed to him and brought to his knowledge.

The judgment of the Circuit Court, by which it was held
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that these averments excused the failure to bring the suit with-
in two years after the cause of action accrued, is sustained by
the opinion and decree of this court in the case of Baileyv.
Glover, 21 Wall. 342. That case was a bill in equity filed by
the complainant as assignee in bankruptey of Glover, one of
the defendants, to set aside a conveyance made by him of his
property to defraud his creditors. The suit was brought more
than two years after the appointment of the assignee. To ex-
cuse the delay and take the case out of the operation of the
statute, the following averment was made : the bankrupt and
the other defendants, to whom he had conveyed his property,
“kept secret their fraudulent acts and endeavored to conceal
them both from the knowledge of the assignee and his one
creditor, whereby both were prevented from obtaining any
sufficient knowledge or information thereof until within the
last two years, and that even up to the present time they had
not been able to obtain full and particular information as to
the fraudulent disposition made by the bankrupt of a large
part of his property.” The court held that “as the bill con-
tained a distinct allegation that the defendants kept secret and
concealed from the parties interested the fraud which was
sought to be redressed,” the case was not subject to the bar
of the statute. The court added: “To hold that by conceal
ing a fraud, or by committing a fraud in a manner that it con-
cealed itself until such time as the party committing the fraud
could plead the statute of limitations to protect it, is to make
the law which was designed to prevent fraud the means by
which it is made successful and secure.” The court also de-
clared that the exception to the bar of the statute was applica-
ble to suits at law as well as in equity.

The case of Bailey v. Glover is a decision construing the
statute which is relied on in this case, and unless subsequently
overruled by this court is conclusive of the point under discus
sion. It has never been overruled. The plaintiff in errorre-
lies on the case of Wood v. Carpenter, 101 U. S. 135, a.nd

Tutional Bank v. Carpenter, Id. 567. The first was an action
at law, the second a suit in equity. The court in both cases
was called on to construe a statute of limitations of the State
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of Indiana, and it followed the adjudications of the Supreme
Court of that State upon the same statute. Neither case refers
to the opinion of the court in Bailey v. Glover, or can be held
to overrule or modify it. The case of Bailey v. Glover has
been often cited by this court, but has never been doubted or
qualified.  Wood v. Bailey, 21 Wall. 640 ; Wiswall v. Camphbell,
93 U. 8. 347; Gifford v. Helms, 98 U. 8. 248; Upton v.
MeLaughlin, 105 U. 8. 640. We are of opinion, therefore,
that the assignment of error under consideration is not well
founded.

The next complaint of the plaintiff in error is, that after the
Circuit Court had struck out of the petition the averments re-
lating to the sale on June 22d, 1875, of 500 cases of boots and
shoes, by Carney to the plaintiff in error, the court admitted, in
spite of the objection of the latter, the depositions of Louis
Temm and other witnesses, which related solely to that sale.
The contention is that this evidence, relating as it did to a sale
that was perfectly valid and the averments concerning which
had been stricken from the petition, was immaterial and tended
to mislead and confuse the jury to the injury of the plaintiff in
error.

The bill of exceptions shows that the court, in overruling the

objection to the admission of this evidence stated, that “the
facts and circumstances surrounding the case should be sub-
mitted to the jury; and the facts of the sale on June 22d, 1875,
and its circumstances, were allowed to be proved on the repre-
sentation of counsel that said evidence was to be followed up
})y testimony showing a subsequent investment of an interest
In said goods in the bankrupt by agreement with defendant.”
. In accordance with this representation of counsel, proof tend-
Ing to show that on July 1st, 1875, the bankrupt, by a secret
agreement with the plaintiff in error, acquired title to a half
Interest in the goods sold to the latter on June 22d preceding,
was offered by the defendant in error and admitted.

We think the court was right in admitting the depositions re-
]atlpg to the sale of June 22d. Besides the charge made in the
betition of the fraudulent sale of goods on June 22d, 1875,
there was an averment of another sale by the bankrupt to
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Carney of other goods of the value of $9,400 on July 22d, 1875,
and within three months next before the proceedings in bank-
ruptcy. It was averred that this sale was made by Carney in
contemplation of insolvency, and that the plaintiff in error had
reasonable cause to believe such to be the fact. To establish
these propositions it was perfectly competent to show what had
been the business dealings between Carney and the plaintiff in
error before the sale in question. Thus, to prove that plaintiff
in error had reasonable cause to believe that the sale made to
him by Carney on July 22d was in contemplation of insolvency,
it was competent to show that on June 22d, just one month
before, Carney had made another sale to the plaintiff in error
of fifty thousand boots and shoes worth $45,000; and then
within eight days thereafter, by a secret agreement, had rein-
vested Carney with the ownership of one-half the property so
sold.

Evidence tending to establish both these facts was produced
and submitted to the jury. It clearly tended to show that
Carney was trying to cover up his property from his creditors,
and that plaintiff in error was aiding him to do it, and that
when Carney made the subsequent sale to the plaintiff in error
on July 22d, the latter had reasonable cause to believe that it
was made in contemplation of insolvency. The evidence ob-
jected to was, therefore, proof of one of two facts, which, taken
together, tended to establish a material and necessary averment
of the petition, and was, therefore, properly admitted. _

The next assignment of error relates to the admission in
evidence by the Circuit Court of certain letter-press copies of
letters written by Carney to the plaintiff in error. ‘

The record shows that Carney testified that, while he was
St. Louis and the plaintiff in error in New Orleans, they were
corresponding with each other; that several letters were written
by each to the other, and were received by each from the
other ; that Carney, having so testified, produced two letters
purporting to have been addressed by the plaintiff in error, It
New Orleans, to him at St. Louis, and which he testified 18
had received through the mails. These letters having been
admitted in evidence, Carney produced certain letter-press
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copies of letters which he testified he had written to the
plaintiff in error, and mailed with his own hand in the post
office at St. Louis, postage prepaid, directed to the plaintiff in
error at New Orleans, and to his proper address in that city.

The record also shows that in response to a subpcena duces
tecumn the plaintiff in error swore that he never received the
letters addressed to him by Carney.

Upon this state of the evidence, the defendant in error offered
to read to the jury the letter-press copies of the letters which
Carney swore he had mailed to the plaintiff in error. They
were objected to, but were admitted by the court in spite of
the objection. This action of the court is now urged as a
ground for reversing the judgment.

We think the copies were properly admitted in evidence.
The point in dispute between the parties was whether the orig-
inal letters had been received by the plaintiff in error. One of
the letters from the plaintiff in error to Carney is clearly in
answer to two of the letters which Carney swears he mailed to
him, and is proof that those letters were received by him. In-
dependently of this fact, the proof that the letters were received
by the plaintiff in error was prima facie sufficient, and the
court properly allowed the copies to go to the jury, leaving
them to decide, on all the evidence, whether the originals had
been received.

The rule is well settled that if a letter properly directed is
proved to have been either put into the post office or delivered
to thg postman, it is presumed, from the known course of busi-
hess in the post office department, that it reached its destination
at the regular time, and was received by the person to whom it
was addressed.  Saunderson v. Judge,2 H. Bl. 5095 Woodcock
V. Houldsworth, 16 M. & W. 124%; Dunlop v. Higgins, 1 H. L.
pas. 381; Callan v. Gaylord, 3 Watts. 3215 Starr v. Torrey, 2
Zabr. 1905 Zanner . Hughes, 53 Penn. St. 289; Howard v.
Daly, 51 N. Y. 362; Huntley v. Whittier, 105 Mass. 391. As
Vas sald by Gray, J., in the case last cited, “ the presumption
S0 arising is not a conclusive presumption of law, but a mere
inference of fact founded on the probability that the officers of

the government will do their duty and the usual course of busi-
VOL. CX1—13
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ness, and when it is opposed by evidence that the letters never
were received, must be weighed with all the other circum-
stances of the case, by the jury in determining the question
whether the letters were actually received or not.”

The presumption that a letter was received is based on such
considerations that it is perfectly clear that it applies without
regard to the contents of the letter. The contention, there-
fore, of counsel for plaintiff in error that the presumption fails
when the contents of the letter would, if the letter were re-
ceived, tend to subject the party sending it to a penalty or for-
feiture, is not well founded.

The rule and the authorities cited in support of it sustain the
action of the court in admitting in evidence the copies of the
letters, and in submitting to the jury the question whether the
letters had been received to be decided upon all the testimony
bearing upon the point.

The next assignment of error relates to the charge given by
the court to the jury, and its refusal to charge as requested by
the plaintiff in error.

It appears from the record that Player, the original assignee
in bankruptey of Carney, was sworn on the trial as a witness
in his own behalf. Te testified that he was an attorney; that
he had been one of the solicitors of the creditors of Carney in
the proceedings to have him adjudicated a bankrupt ; that in
pursuance of his rights as assignee he had in May, 1876, sub-
jected the bankrupt to an examination pursuant to the pro-
visions of the bankrupt act, at which said bankrupt, after
having testified at great length, finally refused to answer any
other questions relating to his property or affairs, on the
ground that his answers might criminate him, as there was al
indictment for a criminal offence under the bankrupt laws of
the United States then pending against him; that thereupol
said examination ceased, and defendant in error took no fur-
ther steps to compel said bankrupt to answer, because he
thought it would be better not to press him at that time, and
the defendant in error did not again examine the bankrupt
until November, 1879. :

The plaintiff in error contends that upon this evidence the
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court should have charged the jury, as he requested it to do,
that the knowledge, in 1876, on the part of the assignee, that
the bankrupt had refused to answer proper questions, relating
to his property and effects, when under an examination author-
ized by law, on the ground that his answers might criminate
him, and the knowledge of the fact that the bankrupt was
under indictment for an offence committed against the pro-
visions of the bankrupt law, created such a state of affairs as
put the assignee on inquiry in relation to the alleged fraudu-
lent sales; that, being put on inquiry in 1876, he must be pre-
sumed to have known all that he could have found out by due
diligence, and that it followed as matter of law that he had
knowledge of the fraudulent sales, and that there was there-
fore no concealment, such as would take the case out of the
bar of the statutes.

The question raised by the pleadings, to be decided by the
jury, was, whether the cause of action had been fraudulently
concealed from the defendant in error. The concealment was
averred by the petition and denied by the answer. The charge
which the court was asked to give the jury assumed that the
only evidence on this point was that relied on by the plaintiff
inerror.  But this was not the fact. The record shows that
there was evidence, and persuasive evidence, tending to prove
actual concealment by the bankrupt and the plaintiff in error
of the facts upon which the cause of action was founded. Be-
sides, the bill of exceptions does not profess to give all the evi-
dence upon this question. The court was therefore, in effect,
asked to charge the jury to conmsider the evidence on one side
of a disputed issue and disregard all the evidence on the other.
Instead of doing this the court said to the jury:

“It is for you to say whether it is a case where this assignee
has failed to make the discovery because he did not use due dili-
gence, or whether it is a case where, using due diligence, he
iful&l to make the discovery because the parties to the transac-
tlon, who were already the repositories of its existence, one or
more of them, Wickedly concealed 1t and filed oath upon oath in
Cﬁecting that concealment. . . . So far as the instruction
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asked assumes any fact I decline to give it, and I shall leave the
whole question of prescription or no prescription to be determined
by you. It is undoubtedly true that if he was put upon inquiry
as a reasonable man, which he refused to follow up, and which,
if you found as a fact, if he had followed up would have led to a
knowledge, then the statute would have been a bar. But it is
for you to say whether, upon all the evidence, there has or has
not been such concealment and so continued as would qualify the
rule as to prescription.”

We are of opinion that the issue was fairly presented by the
charge given by the court, and that the instructions requested
by the plaintiff in error would have been unjust to the defendant
in error, and have required the jury to shut their eyes to all
the evidence on one side of the issue to which the charges
referred.

But if the charges requested had been unobjectionable, the
court, having in its own way fairly presented the issues, was
not bound by its duty to give them. Zhe Schools v. Iisley,
10 Wall. 91.

‘We are of opinion, therefore, that there was no error in the
refusal of the court to charge the jury as requested by the
plaintiff in error or in the charge given to the jury.

There are other assignments of error which have not been
argued, by the counsel for the plaintiff in error. Most of them
have been covered by what we have said. The others present,
in our opinion, no good ground for the reversal of the judg-
ment. We find no error in the record.

The judgment of the Circuit Court is afirmed.
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IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
WESTERN DISTRICT OF PENNSYLVANIA.

Argued March 17th, 1884.—Decided March 31st, 1884.
Pleadving— Usury.

The defence of another action pending can only be set up by plea in abatement,
and the action below upon the plea is not subject to review. The dictum
in Piquignot v. Pennsylvania Railroad, 16 How. 104, cited and approved.

The remedy given by Rev. Stat. § 5198 for the recovery of usurious interest
paid to a national bank is exclusive. Barnetv. National Bank, 98 U, S.
505 3 Farmers' & Mechanics’ Bank v. Dearing, 91 U. S. 29 ; and Driesbach
v. National Bank, 104 U. S. 52, cited and approved.

In an action by a national bank against a surety upon a note to recover the
amount of the note, the surety has no right to have usurious interest paid
by the principal in discounts and renewals of the note applied to the pay-
ment of the principal.

This suit was brought by the Monongahela National Bank
of Brownsville, Pennsylvania, and judgment was given against
Barzilla Stephens, the defendant, for want of a sufficient affi-
davit of defence. The grounds of defence as set forth in the
affidavit were :

1. That another suit was pending in the Court of Common
Pleas of Green County, Pennsylvania, between the same parties
for the same identical cause of action.

2. That the original of the note in suit was discounted and
taken by the bank on the 27th of June, 1871 ; that the money
advanced thereon at the time was only $8434.65 ; that the
loan was renewed by six subsequent notes, the last being the
lote in suit ; that upon such loan and each of the renewals the
bank « knowingly took, received, ,rreserved, and charged”
usurious interest, amounting in the aggregate to $3,736.50;
that the defendant is only surety for Israel Stephens, the maker
of the note; and that the defendant is entitled to set off the
amount of the “ interest so knowingly taken, received, reserved,
an.d ’Ohal‘ged by the bank ” “against the money loaned on the
original of the note in suit.”

3. That the bank had « knowingly taken, received, reserved,




OCTOBER TERM, 1883.
Opinion of the Court.

and charged at various times discount and interest, in excess of
the amount permitted by its fundamental law, on other loans
to the principal debtor, amounting in the aggregate to $6,773.10,
which was a proper set off against the claim in the suit.

4. That the paper on which the note sued on was written
was signed in blank by the parties thereto when it was taken
to the bank for the purpose of renewal; that no one had
authority to fill the blanks for anything else than the exact
amount, due on the original note, after deducting all pay-
ments, and that it was filled by an officer of the bank for
the sum of $9,500, when, in view of the usury taken, less than
$6,000 was due.

Mr. P. A. Knox and Mr. C. E. Boyle for plaintifl in error.
Mr. George Shiras, Jr.,for defendant in error.

Mg. Cnier Justice W arre delivered the opinion of the court.

As to the first of these defences, it is sufficient to say that
the plea of another action pending is a plea in abatement, Bac.
Abr. Abatement M; Com. Dig. Abatement H, 24; 1 Chitty’s
Pl 10, Am. Ed. 453; 3 id. 903, note y; and by § 1011 of the
Rev. Stat. which is a re-enactment of a similar provision in the
Judiciary Act of Sept. 24, 1789, c. 20, sec. 22, 1 Stat. 84, 85, it
is expressly provided that there shall be no reversal in this
court, or the Circuit Court for error in ruling any plea in abate
ment, other than a plea to the jurisdiction of the court. Und(_ar
this statute, it was held in Piguignot v. The DPennsylvant
Railroad Company, 16 How. 104, which came from the same
district as this case, that the judgment of the Circuit Court, on
precisely such a plea as that contemplated by this affidavit Of
defence, was “not subject to our revision on a writ of error.
The defence is one which merely defeats the present procee(ll-
ing, and does not conclude the plaintiff forever, either as to his
right to sue in the Circuit Court of the United States, or as to
the merits of the matter in dispute. :

All the other defences are covered by the decision of this
court in Barnet v. National Bank, 98 U. S. 555. The only
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difference between that case and this is that there the defend-
ant was the maker of the note who actually paid the usurious
interest, and here the defendant is the surety of the maker. It
is difficult to see how the surety stands, as to the question now
presented, in any better position than his principal. The
ground of that decision was, that as without the statute there
could be no recovery from the bank for usurious interest
actually paid, and as the statute which created the right to
such a recovery also prescribed the remedy, that remedy was
exclusive of all others for the enforcement of that right. Farm-
ers' & Mechanies' National Bank v. Dearing, 91 U. S. 29.
The surety has not any more than his principal the right to
recover back the interest without the aid of a statute. Conse-
quently, if his principal could not make this defence, he cannot.
The forfeiture and the remedy are creatures of thesame statute,
and must stand or fall together.

The defence, as stated in the affidavit, is not that interest
stipulated for has been included in the note, but that interest *
actually paid at the time of the discount and the several re-
newals should be applied to the discharge of the principal. In
this particular, the case presents the same facts substantially as
Driesbach v. National Bank, 104 U. 8. 52. To entitle the de-
fendant to such relief as was given in Farmers & Mechanics
Bank v. Dearing, cited above, it should be made to appear by
distinct averment that the note sued on includes interest stip-
ulated for and not paid, as well as principal. That has not
been done is this case.

Judgment affirmed.
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CHOUTEAU & Another ». GIBSON.

IN ERROR TO THE SUPREME COURT OF MISSOURI.
Submitted March 10th, 1881.—Decided March 31st, 1884,
Jurisdiction.

In order to give this court jurisdiction in error of a State court it must appear
affirmatively on the face of the record, not only that the federal question
was raised and presented to the highest court of the State for decision, but
that it was decided, or that its decision was necessary to the judgment or
decree rendered in the case.

This was a motion to dismiss for want of jurisdiction.

Mr. John W. Noble and Mr. C. Gibson for appellee in sup-
port of the motion.

Mr. Thomas T. Gantt for Julia Maffitt, appellant, opposing.

Mr. 8. T. Glover and Mr. J. R. Shepley for Charles P.
Chouteau, appellant, opposing.

Mr. Cnier JusticeE Warre delivered the opinion of the court.

From the beginning it has been held that to give us juris-
diction in this class of cases it must appear affirmatively on the
face of the record, not only that a federal question was raised
and presented to the highest court of the State for decision, but
that it was decided, or that its decision was necessary to the
judgment or decreerendered in the case. Murdock v. Memphis,
20 Wall. 590, 636.

The present record shows that Chouteau and Maffit began
this suit against Gibson in the Circuit Court of St. Louis County,
Missouri, to obtain a conveyance of certain lands, which they
claimed that he held in trust forthem. Among other defences,
Gibson set up a judgment in his favor in asuit brought by him
against Chouteau and Maffit to recover the possession of the
lands, in which, as he alleged, the identical matters presented
in this case were directly passed upon and adjudicated be-
tween the parties. It is conceded that the State Supreme
Court in deciding the case sustained this defence, and rendered
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the decree now here for review in favor of Gibson on that
ground alone, without considering any of the other questions
involved. Chouteaw v. Gibson, 76 Missouri, 38.

Such being the case, it is clear we have no jurisdiction. The
legal effect of the judgment set up in bar is a question of
general law as to which the decision of the State court is not
reviewable here. The federal questions, if any there were in
the case, lay behind this defence, and could not be reached
until it was out of the way. The question presented by the
defence was not whether a federal right had been properly de-
nied by a former judgment, but whether the right had been
once judicially determined so as to become res judicata between
the parties. “Whether an equitable title could be set up in bar
of the action at law brought by Gibson, the holder of the legal
title, to recover possession, is a question of State law upon
which the judgment of the State courtis conclusive. The same
is true of the question whether the pleadings in the former
action were such as to present the equitable defence in proper
form for final adjudication. The court below has decided that
the pleadings were sufficient ; that the equitable defence could
be made, and that the judgment in that action in favor of
Gibson was, in its legal effect, a judgment that Chouteau and
Maffit had no title to the land in controversy. Consequently
that judgment was a bar to this action, and precluded the
court below as well as this court from reopening the original
litigation and considering again the questions that were put at
rest between the parties by the decision in their former suit.
It is apparent, therefore, that no federal question which there
may have been in the case was decided by the State court, and
that the decision of such a question was not necessary to the
final decree rendered. Without determining whether, if the
former judgment had not been a bar to the action, there were
questions in the case that might have given us jurisdiction, we
grant the motion to dismiss. Dismissed.
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ASTOR ». MERRITT, Collector.

IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF NEW YORK.

Argued March 21st, 24th, 1884.—Decided April 7th, 1884.
Customs Duties— Wearing Apparel.

A citizen of the United States, arriving home from a visit to Europe, with his
family, in the end of September, by a vessel, brought with him wearing
apparel, bought there for his and their use, to be worn here during the scason
then approaching, “ not excessive in quantity for persons of their means,
habits and station in life,” and their ordinary outfit for the winter. A part
of the articles had not been worn, and duties were exacted by the collector
on all those articles : Zeld, That, under § 2505 of the Revised Statutes
(mow § 2503, by virtue of § 6 of the act of March 8d, 1883, chap. 121, 22
Stat. 521), exempting from duty ‘ wearing apparel in actual use and other
personal effects (not merchandise), . . . of persons arriving in the
United States,” the proper rule to be applied was to exempt from duty such
of the articles as fulfilled the following conditions: (1) Wearing apparel
owned by the passenger, and in a condition to be worn at once without
further manufacture; (2) brought with him as a passenger, and in-
tended for the use or wear of himself or his family who accompanied him
as passengers, and not for sale, or purchased or imported for other persons,
or to be given away; (3) suitable for the season of the year which was im-
mediately approaching at the time of arrival; (4) not exceeding in quantity
or quality or value what the passenger was in the habit of ordinarily
providing for himself and his family at that time, and keeping on hand for
his and their reasonable wants, in view of their means and habits in life,
even though such articles had not been actually worn.

This was a suit to recover back duties alleged to have been
illegally exacted on the wearing apparel of a passenger enter-
ing at the port of New York. The facts which make up the
case are stated at length in the opinion of the court. The
plaintiff in error was plaintiff below.

Mr. George De Forest Lord for plaintiff in error.

Mr. Solicitor-General for defendant in error.

Mg. Jusrice Bratcarorp delivered the opinion of the court.
This suit was brought by William Astor, in a court of the
State of New York, and removed into the Circuit Court of the
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United States for the Southern District of New York, to
recover the sum of $1,880 paid to the defendant, as collector
of the port of New York, by the plaintiff, for customs duties,
on the 22d of September, 1878, on certain goods brought by
the plaintiff with him from Liverpool, as a passenger in a
vessel. The goods and the duties exacted were as follows, the
items of the goods not being more particularly set forth in the
record : 45 lbs. wool and worsted wearing apparel, at 50 cents
per pound, $22.50, and 40 per cent. on its value at $990, $396,
amounting to $418.50 ; cotton wearing apparel, 35 per cent. on
its value at $150, amounting to $52.50; leather gloves, 50 per
cent. on their value at $250, amounting to $125 ; and silk wear-
ing apparel, 60 per cent. on its value at $2,240, amounting to
$1,284; being a total of $1,880. The plaintiff recovered a
verdict for $737, with interest from September 22d, 1878,
on which he had a judgment. e has brought a writ of error,
claiming that he was entitled to recover the entire §1,880, on
the ground that the goods were exempt from duty under
§ 2505 of the Revised Statutes, p. 489, 2d ed., which provides
that the importation of the following articles shall be exempt
from duty : « Wearing apparel in actual use and other personal
effects (not merchandise), professional books, implements, in-
struments, and tools of trade, occupation, or employment, of
persons arriving in the United States. But this exemption
shall not be construed to include machinery, or other articles
imported for use in any manufacturing establishment, or for
sale.”

At the trial, in October, 1880, the plaintiff testified in his
own behalf, that, in the summer of 1878, he, a citizen of the
United States, was travelling in Europe with his wife, three
daughters and son, also citizens of the United States, and re-
turned to this country with them, arriving in New York, by a
steamer, on September 22d, 1878 ; that he had in his personal
baggage certain articles of wearing apparel, being the goods
above mentioned, belonging to himself and other members of
his family, purchased in Europe during that summer, on which
tht? duties above mentioned were exacted, and that they were
Paid in order to get possession of the wearing apparel ; that
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the articles belonged to him and were intended for the personal
use of himself and his said family ; that the articles for hisown
and his son’s use were such articles of wearing apparel as they
ordinarily wore at that season of the year; that they were
principally intended for use in the winter, and were in no sense
imported by him as merchandise ; that some of his own and
his son’s wearing apparel had been actually worn by them per-
sonally, and he explained that fact to the custom-house author-
ities at the time of the exaction of the duties ; that the articles
of wearing apparel of himself and his son were purchased by
him with the intention of using them wherever he and his
family might be ; that he did not know, when he purchased
them, how long he was going to remain abroad ; that, when
they were purchased at Paris and sent home, they were placed
in with their other wearing apparel, so as to form part of their
ordinary wardrobes; that, if they had been detained in Europe,
the garments were such as they would have required the
moment the weather grew cool ; and that the articles were
bought for use whenever the weather should make it proper
to use them, and without reference to where he and his son
should be at the time they encountered cold weather.

Mrs. Astor testified that the garments of ladies’ wear con-
tained in the baggage were generally dresses and cloaks of
woolen, worsted and silk, and linens, intended entirely for her
own and her daughters’ use, and which had been purchased
under her supervision in Paris; that such garments were in-
tended for the separate and individual use of herself and
daughters as soon as it was cold enough to wear them for the
approaching season ; that some were adapted for ordinary wear
and some for balls and entertainments, and all were made upon
measure; that the aggregate quantity of wearing apparel
which formed part of the baggage of herself and daughters
rather fell short of their usual supply of such articles for thf‘lt
season of the year; that she was obliged, after she arrived in
this country, to have some dresses made ; that none of the arti
cles were purchased for sale or exchange, but only for the
special use of the persons for whom they were made; that,
when they were purchased and sent home from the persons
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who made them, they were placed indiscriminately in with the
wardrobe of the particular person for whom they were in-
tended, so to form part of the personal wardrobe of such per-
son at the time; that a great part of them had been worn
before she returned to this country, but some few had not been
worn, because there was no special occasion to wear them;
that, if the party had been detained in Paris, and cold weather
had suddenly come on, the articles were such as she and her
daughters would have required for immediate use; that, if they
had remained for the winter, or a month longer, they would have
worn the dresses intended for entertainments; that, from the
time when these articles were purchased, there was nothing to
prevent their being put on and worn the moment a proper oc-
casion for wearing them arrived ; that the articles lasted during
the fall and winter, until spring, and had been entirely con-
sumed by use; that she thought there were four dresses that
had not been worn, because there had been no ocecasion to
wear them ; that the party had intended, at the time the arti-
cles were purchased, to spend the winter in America, but, if
their plans had been changed at all, they would have remained
in Europe and worn the articles there; that they went to
Europe in May or June, 1878, travelled through England and
to Paris, then through the Continent and back to Paris; that
most of the articles were ordered upon their first arrival in
Paris, before travelling through the Continent, and were paid
for on coming back ; and ‘that most of them (about half, per-
haps) were ordered and worn before travelling through the
Continent, because they were then needed.

Ttappeared in evidence that the examiner who appraised the
dutiable articles in the plaintiff’s baggage went upon the
principle of including as dutiable articles those which seemed
not to have been worn.

The plaintiff’s counsel requested the court to charge the jury
as follows: “1. The general purpose of the statute being to im-
pose duties upon the importation of merchandise, the exemption
of the wearing apparel of passengers is in accordance with that
burpose, and the language providing for such exemption should
have a wide and liberal interpretation. 2. The general pur-
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pose of exempting passengers’ baggage being as much in har-
mony with the statute as the general purpose of imposing
duties on merchandise, all language which seems to bring such
baggage within the same category with merchandise should be
strictly construed against the government, and all language
tending to keep up the distinction should be liberally construed
in favor of the citizen. 3. The words ‘not merchandise, in
the clause of the statute now in question, relate to the words
¢ wearing apparelin actual use,’ as well as to the words * personal
effects,” and the clause might properly be paraphrased as if it
read ‘wearing apparel in actual use (not merchandise),
and personal effects (not merchandise.) 4. The words ‘not
merchandise,” thus used, may properly be regarded as explain-
ing and defining the words ‘in actual use,” and the clause may
be rightly construed .as if those were synonymous or correla-
tive terms. 5. If, therefore, this wearing apparel was ‘not
merchandise,’ it was ‘in actual use,” within the statutory mean-
ing of that term, and was, therefore, exempt. 6. The words
‘in actual use,” not being scientific or technical words, should
be applied in the common and ordinary sense in which they
would be generally employed. If, therefore, this wearing ap-
pavel, under the circumstances disclosed in the testimony.
would be generally and ordinarily described as being in actual
use of the plaintiff and his family, then it should have been
admitted duty free. 7. The words ‘in actual use’ do not
mean ‘in actual, immediate, personal use’ at the moment, but
must have a meaning somewhat more extended than that. The
statute clearly shows that some wearing apparel intended for
and awaiting use in a passenger’s trunks, as well as that upon
his person at the time, is to be admitted free. 8. If the words
“in actual use’ were intended (as they clearly were) to embrace
some wearing apparel which was only intended for, and await-
ing, use, in the passenger’s trunks, there is mothing in the
statute which shows an intention to exclude any wearing ap-
parel so situated, and, consequently, all such wearing apparel
should be admitted free, provided the other requirements of
the statute are fulfilled, viz., that it is ‘not merchandise,” and
belongs to the passenger. 9. Wearing apparel is properly and
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strictly ¢in actual use’ from the time when its use by its owner
begins until it is finally consumed or worn out. 10. The use of
wearing apparel which is purchased for the immediate personal
comfort of the owner may be properly said to begin from the
time when it is sent home from the maker and takes its place,
ready for wear, in the owner’s wardrobe. If these articles
were in that condition, they were ‘in actual use,’ within the
statute, and should have been admitted free. 11. There is
nothing in the statute to indicate that  wearing apparel’ must
be worn once or twenty times before it can be said to be ‘in
actual use,” and the jury is not bound by any such test, in de-
termining whether these articles were ‘in actual use’ when the
plaintiff arrived here, in September, 1878. 12. Wearing ap-
parel suitable for the season of the year which is approaching
at the time, not exceeding in quantity what the owner would
ordinarily provide for himself and keep on hand for his
reasonable wants, and purchased for his own use, as occasion
may require, may be properly said to be ‘in actual use,’ within
the meaning of the statute, from the time when they come into
the owner’s hands and are placed in his wardrobe, to be worn
whenever the proper occasion arrives, and, if these articles
come within that test, they should have been admitted free.
13. The terms ‘in actual use,’ as employed in the statute, are
substantially equivalent to the words ‘in present use,’ including,
in their meaning, not merely a reference to the actual present,
but to so much of the immediate future as a person would
ordinarily provide for in his every-day wardrobe, and if, in this
sense, these articles were ‘in actual use,” they were exempt
from duty. 14. All the necessities of modern ecivilization ro-
quire that every person should continually renew his wardrobe,
asarticles are worn out. Whatever is purchased for that purpose
Passes into ‘actual use’ the moment it is sent home and placed
by the owner among the other articles which form his present
wardrobe; and if these articles were in that category, they
were exempt from duty.” The court refused to charge in ac-
cordance with any of these requests, and the plaintiff excepted
to each and every such refusal.

The court then charged the jury as follows, and the plaintiff
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excepted to the parts which are in brackets: ¢Certain facts
are admitted or have been proved: (1.) There was no evasion
or concealment of the amount, or value, or character, and use
or no use, of the goods by the plaintiff, and there is no com-
plaint of any departure from courteous treatment by the defend-
ant’s officers. (2.) There is nc dispute in regard to the value
of the articles. (3.) It is not denied that the clothing was to
be used by the defendant’s family, in this country, during the
season then approaching, and was not excessive in quantity for
persons of their means, habits and station in life, and was their
ordinary outfit for the winter. (4.) That a part of the articles
had not been worn, and that all were bought for use, and to
be worn in this country, if the plaintiff’s plans for a speedy re-
turn should be carried into effect. The main question in the
case, and to obtain an answer to which this suit was brought,
is whéther, under the foregoing facts, the unworn articles were
legally free from duty, as wearing apparel ‘in actual use;’ in
other words, to ascertain the proper definition of the phrase or
term ‘in actual use.” The plaintiff insists that wearing apparel,
suitable for the season of the year just approaching at the time,
not exceeding in quantity what the owner would ordinarily
provide for himself and keep on hand for his reasonable wants,
and purchased for his own use, as occasion might require, may
be properly said to be in ‘actual use, within the meaning of
the statute, from the time when they come into the owner’s
hands, and are placed in his wardrobe, to be worn whenever
the proper occasion arrives. It is our duty to ascertain, if
possible, the intention of the legislature, from the language
which is used, and ordinarily to give to the language its natural
signification. In my opinion, by limiting the exemption from
duty of travellers’ wearing apparel to that ‘in actual use,’ Con-
gress meant to say, that new and unused wearing apparel pur-
chased in a foreign country, not for present use, but for pro-
spective use in this country, though that prospective use might
be in the near future, should pay duty; and that it is not the
right of travellers to have new and unused wearing apparel
which has been purchased abroad, not for use abroad, but for
use upon their return to this country, admitted free of duty.




ASTOR ». MERRITT.
Opinion of the Court.

I, therefore, limit the exemption, in general, [to wearing ap-
parel which had been actually used, as such, before the arrival
of the owner in this country], and define [ wearing apparel,
actually in use (not merchandise), to mean wearing apparel
bought for personal use and not for sale, which has been really
subjected to use in the way in which that particular wearing
apparel is ordinarily used]. Apparel bought in a foreign
country not for present use, but for the purpose of anticipated
use in this country, and not actually subjected to use in a
foreign country, for the purpose for which it was procured, but
put upon the person as a colorable device to escape duties, is
not within the exemption of the statute. Some exceptional
cases have been cited by the learned counsel for the plaintiff;
and, in view of such cases, I may also say, that the term also
includes wearing apparel which has been purchased for the
purpose and with the bona fide and not colorable intent of an
actual, present, personal wear and subjected to use in a foreign
country or in transit, and not merely for prospective use in this
country, although said apparel may not actually have been
used abroad.  The last clause of the definition is not pertinent,
as I understand the testimony, to the case on trial. Under
this construction of the statute, [the unworn goods of the
plaintiff were not exempt]. The apparel which had been
worn, it not having been claimed that such wearing was color-
able or took place in any other than the ordinary way in which
clothing is subjected to use, was exempt. And this brings me
to the question of fact, which is for the determination of the
jury, whether any part of the assessed goods, and, if so, how
much, had been worn.”

The court then commented on the testimony as to what
articles had been worn and what had not been worn, and
added: “Your duty is to examine the testimony on both sides
and ascertain whether the plaintiff has proved that any, and,
If 50, how many, of his worn articles were assessed for duty.
T‘he amount, if anything, which he has overpaid is the measure
of the defendant’s liability.” “T suppose it is conceded that
Some were not worn. The amount, if anything, which he has

overpaid, that is, the amount, if anything, which he has paid
VOL. cX1—14
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upon worn goods, is the measure of the defendant’s liabil-
B

The parts of the charge excepted to were these: (1.) That,
although the clothing in question was confessedly not excessive
1n quantity for persons of the means, habits, and station in life
of the plaintiff and his family, and was their ordinary outfit
for the winter, the exemption of wearing apparel from the
payment of duty was limited “to wearing apparel which had
been actually used as such before the arrival of the owner in
this country.” (2.) That the terms “ wearing apparel in actual
use, (not merchandise),” as contained in the statute, * meant
wearing apparel bought for personal use, and not for sale, which
has been really subjected to use in the way in which that par-
ticular wearing apparel is ordinarily used.” (3.) That “the
unworn goods of the plaintiff ” in this case were not exempt.

By § 46 of the act of March 2d, 1799, chap. 22, 1 Stat. 661,
it was provided, that “the wearing apparel, and other personal
baggage, and the tools or implements of a mechanical trade
only, of persons who arrive in the United States, shall be free
and exempted from duty ;” and a separate entry of such articles
was required, with an oath that the packages contained no goods
other than “the wearing apparel and other personal baggage f
and tools, and were not directly or indirectly imported for any
other person or intended for sale.

By § 2 of the act of April 27th, 1816, chap. 107, 3 Stat. 313,
it was declared that the following articles should be imporFed
into the United States free of duties, that is to say, “ wearing
apparel and other personal baggage in actual use, and thve ‘1m-
plements or tools of trade of persons arriving in the U nited
States.” ‘

This continued to be the language in § 1 of the act of Sep-
tember 11th, 1841, chap. 24, 5 Stat. 463, and until § 9 of the
act of August 30th, 1842, chap. 270, id. 560, was enacted, which
introduced the langnage now found in the first clause of the
paragraph above cited from § 2505 of the Revised Statut.est,
which language was repeated in Schedule 1 of § 2 of the act
of July 30th, 1846, chap. 73, 9 Stat. 49, with the addition o1
what is now found in the second clause of said paragraph ; an¢
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the whole appears again in § 3 of the act of March 3d, 1857,
chap. 98, 11 Stat. 193, and in § 23 of the act of March 2d, 1861,
chap. 68, 12 Stat. 193, from which it was transferred to the
Revised Statutes. Although the description of what is so ex-
empt is thus changed from what it was in § 46 of the Act of

1799, the Revised Statutes require, in § 2799, the same oath on
entry which was so required by the act of 1799, and state that
it is required “in order to ascertain what articles ought to be
exempted as the wearing apparel and other personal baggage,
and the tools or implements of a mechanical trade only, of
persons who arrive in the United States.”

The course of legislation is thus seen to have been, to exempt
from duty, in 1799, wearing apparel and other personal bag-
gage;” in 1816, « wearing apparel and other personal baggage
Inactual use ;” “in 1842, wearing apparel in actual use and other
personal effects (not merchandise) ;” and in 1846, and thence-
forward, the same articles as in 1842, with the limitation as to
excluding from the exemption articles imported for sale. The
enactment in question is repeated in the statute now in force,
as § 2503 of the Revised Statutes, by virtue of § 6 of the act
of March 3d, 1883, chap. 121, 22 Stat. 521. The question raised
i§, therefore, one of continuing importance ai interest, under
the customs laws.

Itis quite apparent that the Cireuit Court finally applied to
the plaintiff’s wearing apparel the test of whether the given
fu‘t?cle had been bought tor personal use and not for sale and
had also been worn, and subjected it to duty unless it had been
dctually worn,  The court refused to give the 12th instruction,
which it stated to be, that the articles of apparel suitable for
Fhe season of the year just approaching at the time, not exceed-
g In quantity what the owner would ordinarily provide for
himself and keep on hand for his reasonable wants, and pur-
chased for his own use as occasion might require, may be prop-
erly said to be ““in actual use,” within the meaning of the statute,
from t!.*.e time when they come into the owner’s hands and are
Placed in his wardrobe, to be worn whenever the proper occasion

arrives 3 3 1 i ithi
Tves, and, if the articles in question came within that test,
they should h

ave been admitted free. The court very properly
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said, that putting upon the person an article of apparel as a
colorable device to escape duties, was not wearing it or an
actual use of it, in the sense of the statute. It further said,
that the term “in actual use” also includes wearing apparel
which has been purchased for the purpose and with the bona
Jide and not colorable intent of an actual, present, personal
wear and subjected (subjection ?) to use in a foreign country or
in transit, and not merely for prospective use in this country,
although said apparel may not actually have been used abroad.
But it added, that this last clause of the definition was not per-
tinent, as it understood the testimony, to the case on trial. The
court, however, in all it said, limited the exemption from duty
as not including new and unused wearing apparel purchased
abroad not for present use but for prospective use in this coun-
try in the near future. While it said that the exemption might
include what had been bought for the purpose and with the
bona fide and not colorable intent of actual present wear abroad
or in transit, and not merely for prospective use here, although
not actually used abroad, it said that the latter clause did not
apply to this case, because the wearing apparel in question was
bought to be wern here, as an outfit for the winter.

It is contend @} here, for the defendant, that unworn wearing
apparel, purchased for an approaching season, cannot be exempt
from duty, as “in actual use,” before that season has arrived,
while wearing apparel proper for the season of arrival from
abroad may, unless there is a want of good faith, be considered
as “in actual use,” whether it has been already used or not.

We are of opinion that the court should have given a differ-
ent construction from that which it gave to the statute, as ap-
plicable to the facts of this case. If the articles in question ful-
filled the following conditions, and were (1) wearing apparel
owned by the plaintiff and in a condition to be worn at once
without further manufacture ; (2) brought with him as a o
senger, and intended for the use or wear of himself or his fam-
ily who accompanied him as passengers, and not for sale, Of
purchased or imported for other persons, or to be given away;
() suitable for the season of the year which was ixnmfrcllately
approaching at the time of arrival; (4) not exceeding In quar-
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tity or quality or value what the plaintiff was in the habit of
ordinarily providing for himself and his family at that time,
and keeping on hand for his and their reasonable wants, in view
of their means and habits in life; they were to be regarded
as “wearing apparel in actual use,” of a person arriving in the
United States, even though they had not been actually worn.

If a person residing in the United States should purchase
wearing apparel here, in a condition ready for immediate wear
without further manufacture, intended for his own use or
wear, suitable for the immediately approaching season of the
year, and not exceeding in quantity, quality or value the limit.
above mentioned, no one would hesitate to say that such wear-
ing apparel was “in actual use” by such person, even though
some of it might not have been actually put on or applied to
its proper personal use. The word “actual,” in the lexicon, has
as a meaning “real,” as opposed to “nominal,” as well as the
meaning of “present.” “In use” is defined to be “in employ-
ment ;” “out of use” to be “not in employment;” “to make
use of, to put to use ™ to be “ to employ, to derive service from.”
These definitions aid in showing that it is too narrow a construc-
tion of the words “in actual use,” as applied to this case, to say
that they require that the wearing apparel should have been
actually worn.

It is manifest, that, by the words “in actual use,” Congress
did not intend that those words should be limited to wearing
apparel on the person at the time. They must have a more ex-
tended meaning. The test of having worn the article, as a cri-
terion whether it is “in actual use,” is arbitrary, and without
support in the statute. An article of wearing apparel, bought
for use, and appropriated and set apart to be used, by being
Placed in with, and as a part of, what is called a person’s ward-
robe, is, in common parlance, in use, in actual use, in present
use, in real use, as well before it is worn as while it is being
Worn or afterwards. The test of wearing must, therefore, be
rejected.  What test shall be adopted? We are aided by
the other language of the statute, in saying, that the arti-
Cl'eS must be “personal effects,” and must not be merchan-
dise,” and must not be “for sale.” These words of limita-
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tion, on the one hand, serve to indicate that, on the other,
if the articles, being wearing apparel of the arriving passen-
ger, are fairly personal effects of his, and not merchandise,
and not for sale, a construction of the words “in actual use”
is to be sought for which will carry out the spirit and in-
tent of the entire provision of the statute, and, while it comports
with the ordinary habits of passengers and travellers, will
not open the door for fraud. Such a construction we be- |
lieve that one to be which we have laid down for a case
like the present. As regards citizens of the United States
returning from abroad, and foreigners visiting this country,
it cannot be supposed that Congress intended they should have
worn all the wearing apparel they bring, or else pay duty on
it ; or that they shall not bring with them, free of duty, wear-
ing apparel, not worn, bought in good faith for personal use in
the immediately coming season, and not unsuitable in quantity
or quality or value. “ Persons arriving in the United States”
are citizens returning or foreigners visiting or emigrating. The
statute applies to all equally. If, as the result of our construc-
tion of the law, it shall happen that citizens returning from
abroad may obtain, as to their personal wardrobes, a pecuniary
advantage over citizens who remain at home, that is but an in-
cidental advantage attendant on the opportunity to go abroad.
If foreigners visiting or emigrating are not compelled to pay
duties on their unworn wearing apparel, it is merely exempting
them from a tax the imposing of which has a tendency to
induce them to remain abroad. The words ¢ in actual use” Te-
quire no such construction, and, under the guarded rule we
have laid down, the government will, on the one hand, not lose
any revenue which the statute intends to give it and does give
it, and persons arriving from abroad will be enabled to bring
with them their usual and reasonable wearing apparel in actual
use, without being required to have worn it before landing.
As appears by the record in this case, the Treasury Depart-
ment, in heretofore making regulations for the conduct of the
officers of the customs, as to the exemption of wearing ap-
parel, promulgated the following, which were in force from
1857 to 1875: “Such exemption of wearing apparel cannot he
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without limit as to the character and quantity of the articles
which are to be admitted to free entry; and it is for the de-
partment or its officers to determine whether articles for which
exemption is claimed are entitled thereto under a reasonable
construction of the law. The rule by which the department
usually determines the dutiable or free character of wearing
apparel in such cases is as follows: 1st. Did the owner visit
the foreign country for the purpose or with the direct intention
of purchasing the article or articles? 2d. Were the articles in-
tended for the sole use of the person purchasing the same?
3d. Was such purchase actually necessary for the health or
comfort of the person or persons purchasing the same? These
questions must be answered under oath.” On the 23d of Feb-
ruary, 1875, as we learn from public documents, other regula-
tions were prescribed, which were in force at the time of the
present transaction, as follows: “So far as wearing apparel is
concerned, only those articles which have been in actual use
are exempted from duty, although in many cases this exemp-
tion has been applied to all articles of wearing apparel belong-
ing to and contained in the baggage of the owner, whether new
or old. New articles of clothing, which have not been in
actual use abroad, and not necessary for the present comfort or
convenience of the owner, are chargeable with duty ; and the
fact that they are intended for the future use of the person
who brings them, or of another person, and are not for sale,
does not exempt them from duty.” It is, doubtless, impossible,
under the statute, to formulate a general rule which will apply
to every case. The law must have a reasonable construction
in reference to cases as they arise.

The judgment of the Cirewit Court is reversed, and the case

@ remanded to that court, with direction to award a new
trial.
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BURLEY, Receiver, ». GERMAN-AMERICAN BANK.

IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF NEW YORK.

Argued March 28th, 1884.—Decided April 7th, 1884.

Evidence— New York Code— Pleading—Res Geste.

In New York, under § 500 of the Code of Civil Procedure, an answer which
makes certain statements, and then denies every allegation of the com-
plaint, ‘‘except as hereinafter stated or admitted,” amounts to a sufficient
general denial of all allegations of the complaint not admitted, to authorize
evidence to be given to show any of such allegations to be untrue.

An objection that such denial is indefinite or uncertain must be taken by a
motion made, before trial, to make the answer definite and certain, by
amendment, and cannot be availed of by excluding evidence at the trial.

If it is intended to raise, on a writ of error, the point that a cross-examination
was not responsive to anything elicited on the direct, an objection must
have been taken on that ground at the trial.

Entries in the books of one party to a transaction, not contemporaneous, or
made in the due course of the business. as a part of the res geste, but made
after the rights of the other party had become fixed, are not competent
evidence.

Where the issue was as to whether A or B owned a note, and A, having testi-
fied that he owned it, afterwards testified that B owned it, and gave as a
reason that he had never directed the proceeds of the note to be applied to
any purpose, it is competent to prove by C that A gave directions to C as
to how to apply such proceeds.

This was a suit brought in a court of the State of New York,
in June, 1877, and removed by the defendant into the Clircuit
Court of the United States for the Southern District of New
York, after answer. The plaintiff is the receiver of the Cook
County National Bank, of Chicago, Illinois, and the defendant
is a corporation of New York. The complaint alleged that, on
the 20th February, 1875, the defendant held three promissory
notes, maturing on that day, for $10,000 each, made by t.he
Charter Oak Life Insurance Company, as collateral security
for a loan of §25,000; that the notes were paid to the defend-
ant at maturity, and there was a surplus, beyond what was
due to it on the loan, of $5,000; that the notes were at the
time the property of the plaintiff, as receiver; that the defend-
ant received notice of such ownership prior to the payment;
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and that the plaintiff is entitled to a judgment for such surplus,
with interest.

The answer averred that, on October 20th, 1874, one Bowen
borrowed of the defendant $25,000, and delivered the three notes
to it as collateral security; that they were negotiable and not
due, and were duly transferred by Bowen to the defendant, he
then having the legal title to them, and then claiming, and
the defendant believing him, to be their owner; that the notes
were paid February 20th, 1875, when due, and the proceeds
were applied to pay the loan, leaving in the hands of the de-
fendant a surplus, due to Bowen; that, on April 14th follow-
ing, the defendant, then believing, with good reason, that that
surplus belonged to Bowen, applied it, on his direction, towards
paying other notes then held by the defendant, indorsed by
Bowen, which notes it gave up, on such payment. The answer
then said: “Except as hereinbefore stated or admitted, these
defendants, on information and belief, deny each and every
allegation in the said complaint contained.”

The answer then set up, as a second defence, that, in August,
1871, Bowen agreed in writing with the defendant, that all
securities which he might thereafter deposit with it should be
regarded as security for any money it might loan to him; that,
when the three notes were so deposited, the agreement was a
continuing one, under which it received and held the notes as
security not only for the loan of $25,000, but for indebtedness
Wwhich thereafter arose from Bowen to it, as indorser on notes,
and existed on F ebruary 20th, 1875, to a larger amount than
said surplus; that, on the direction of Bowen, it applied that
surplus towards paying the last mentioned liability of Bowen ;
and that at all times it believed, with good reason, and without
hotice to the contrary from the plaintiff, that the three notes were
the property of Bowen and that he had good right to dispose
of them and of their proceeds. The answer then said : “ And,
a5 a part of this second and separate defence, these defendants,
on information and belief, reiterate their denials, hereinbefore
contained, of each and every allegation in said complaint, not
herein stated or admitted.”

The case was tried by a jury. The proof at the trial
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showed that the surplus was applied on a note made by one
Benjamin F. Allen and indorsed by Bowen. Bowen was a
director in the Cook County Bank, and its agent, and the agent
of Allen, in New York, and also a director in the defendant
bank. Allen was president of the Cook County Bank, and
with one Stephens and one Blennerhasset composed the firm of
Allen, Stephens & Co., of New York. He was also a private
banker in Towa. In October, 1874, Allen, Stephens & Co. had
the three notes, which they had received from the makers in
part payment of a debt. They put the notes into the hands of
Bowen, and he pledged them to the defendant as security for
a loan of $25,000, and placed the proceeds of the loan to the
credit of the Cook County Bank, in a bank in New York city.
On the day the three notes matured, and before they were paid,
Allen, Stephens & Co. notified the defendant that Bowen never
owned the notes, and that the surplus, after paying the loan,
should be credited to the Cook County Bank. The plaintiff
had been appointed receiver of that bank on February 1st, 1875.

The main question in dispute at the trial was as to whether
the notes belonged to the Cook County Bank, having been
advanced by Allen, Stephens & Co. to that bank and delivered
to Bowen to raise money on; or whether they belonged to
Allen individually, and the proceeds of the loan were placed
to the credit of the Cook County Bank, in accordance with a
custom of Bowen to place to the credit of that bank all moneys
belonging to Allen individually. The case went to the jury on
the single question of fact as to whether the three notes
belonged to the Cook County Bank or to Allen individually.
There was no exception to the charge of the court, but the
plaintiff took exceptions to the admission of evidence.

In the course of the trial the defendant offered evidence to
show that Allen owned the notes. The plaintiff objected to
such evidence, on the ground that, under the answer, the de-
fendant could only prove that Bowen owned them. The de-
fendant contended that, under the general denial in the answer,
it could prove ownership of the notes in Allen or in any oné
else, because the answer raised the issue of title in the plaintiff.
The court admitted the evidence and the plaintiff excepted.
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The verdict and judgment were for the defendant.
plaintiff brought this writ of error.

Mr. Henry Decker for plaintiff in error.
My. Edward Saloman for defendant in error.

Mr. Justice Brarcnrorp delivered the opinion of the court.
After stating the facts in the foregoing language he continued:

The admissibility of the evidence must be tested by the rules
established in the courts of the State of New York. The Code
of Civil Procedure of New York (§ 500) provides as follows:
“The answer of the defendant must contain: 1. A general or
specific denial of each material allegation of the complaint,
controverted by the defendant, or of any knowledge or infor-
mation thereof sufficient to form a belief. 2. A statement of
any new matter constituting a defence or counterclaim, in
ordinary and concise language, without repetition.” The con-
tention on the part of the plaintiff is, that if an answer alleges
new facts as an affirmative defence, it must be a confession and
avoidance, and it cannot at the same time be a denial; that
this answer does not deny generally the material facts set
forth in the complaint, nor state matters that are properly in
confession and avoidance; that a general denial would have
raised an issue of fact as to title; that this answer is not a
general denial of title in the Cook County Bank ; that a denial,
general or special, cannot contain any affirmative allegation of
facts, as a defence, by way of confession and avoidance; that,
fﬂthough the answer was to be accepted at the trial at its value,
It amounted, at most, to a special traverse of the allegation of
title in the Cook County Bank ; and that the testimony for the
defendant should have been restrained within the limits of the
allegations in such special traverse.

The counsel for the plaintiff is mistaken in treating the two
b.l‘apches of § 500 as in the alternative. A defendant is not
limited to the one or the other. e may in his answer embody
both a, denial, general or special, and a statement of new mat-

ter constituting a defence, Such is the express language of
the statute. i
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The complaint in this case avers that the three notes were, at
the date when they were paid, the property of the plaintiff.
This was a fact which, on a general denial, it was necessary for
the plaintiff to prove. The answer does not aver that Bowen
owned the notes, but only that he borrowed the money and
transferred the notes to the defendant, he then having the legal
title to them, and claiming, and the defendant believing him, to
be the owner; and that the defendant received the surplus
money, and, believing it to belong to Bowen, applied it in the
manner stated. There is no statement of ownership in Bowen,
or in any other person, at any time, and no admission of
ownership in the plaintiff when the notes were paid, which is
the only allegation as to ownership in the complaint. There-
fore, when the answer then goes on to deny each and every
allegation in the complaint except as before in the answer
stated or admitted, it necessarily denies the allegation of the
complaint as to ownership in the plaintiff. The same thing is
true as to the averments in the second defence. They conclude
by saying, not that at all times Bowen was the owner, but that
the defendant at all times believed him to be the owner; and
then a like denial is made as to the second defence. There
was no ambiguity about this, and there could be no doubt or
surprise. The averment of the complaint as to the plaintiff’s
ownership was thereby denied, the issue as to that was made,
and the defendant had a right to prove anything which went
to contradict such ownership, by showing ownership in Bowen
or Allen or any one else.

It is provided by § 519 of the Code of Civil Procedure, that
the allegations of a pleading must be liberally construed, with
a view to substantial justice between the parties; and § 546
provides that where one or more denials or allegations, con-
tained in a pleading, are so indefinite or uncertain that the
precise meaning or application thereof is not apparent, the
court may require the pleading to be made definite and certain,
by amendment. The remedy is by motion, Z%e People V.
Ryder, 12 N. Y. 433; and it must be made before trial, iI} a
case like the present, where the objection is that a denial ishm-
definite or uncertain, and the remedy is not by excluding
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evidence at the trial.  Greenfield v. Massachusetts Mutual
Life Insurance Company, 47 N. Y. 430, 437.

But, it is well settled, in New York, that a denial in the
form here in question is proper. The form is, that every alle-
gation Is denied “except as hereinbefore stated or admitted.”
In Youngs v. Kent, 46 N. Y. 672, material allegations in a
complaint, which, if controverted, presented an issue of fact for
trial, were not expressly admitted, and were not alluded to in
the statement of special facts alleged in the answer, and it was
held that they were to be regarded as controverted under a
denial of each and every allegation of the complaint not
“herein admitted or stated.” In Allis v. Leonard, 46 N. Y.
688, fully reported in 22 Albany Law Journal, 28, the same
principle was applied to an answer which admitted certain alle-
gations in a complaint and denied all except those expressly
admitted. 'We regard it as the rule in New York, that a
denial such as is found in the answer in this case, in connection
with the rest of the answer, is a sufficient denial to raise an
Issue as to the plaintiff’s ownership of the notes and to warrant
evidence to show any other ownership. Under such a denial
a defendant has a right to prove anything that will show the
allegation covered by the denial to be untrue. Wrheeler v.
Billings, 38 N. Y. 2635 IHier v. Grand, 47 1d. 278 ; Greenfield
V. Massachusetts Mutval Life Insurance Company, 1d. 430,
437; Weaver v. Barden, 49 1d. 286.

The plaintiff also objects that certain testimony brought out
on the cross-examination of the witness Blennerhasset was not
responsive to anything elicited on his direct examination. But
1o objection was taken at the trial on that ground. The ob-
Jection taken was that the testimony was irrelevant, meaning
that it was not admissible under the answer, because it tended
1 prove that Allen owned the notes.

Under the objection of the defendant, the court, at the trial,
€xcluded entries made in the books of the Cook County Bank
I June, 1875, after the plaintiff was appointed receiver, and
Hﬂ:cr the notes were paid and after the surplus was appro-
Priated. The exclusion of these entries was proper. The
tights of the defendant could not be varied by entries thus
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made, because they were not contemporaneous entries, made
in the due course of the business, as a part of the res geste, but
were made by one of the parties after the rights of the other
party had become fixed.

There is but one more point for consideration. The plaintift
introduced in evidence a deposition of Allen, taken in February,
1879, to the effect that he for himself individually had pro-
cured Bowen to obtain the loan from the defendant, and that
he used the money, although he did not provide the collaterals,
and that he gave no instructions to transfer the three notes or
their proceeds to any other account. The plaintiff also put ina
second deposition of Allen, taken in December, 1879, in which
he stated that these notes belonged to the Cook County Bank
when the loan was obtained ; that it was obtained for the use of
that bank ; that he was mistaken in his first deposition, because
he had not then carefully considered the matter and was without
books and papers to refresh his memory ; that the proceeds of
the loan went to the credit and benefit of the Cook County
Bank ; that the surplus of the notes belonged to that bank ; and
that the reason he believed so was that he never used or at-
tempted to use the surplus, and never gave any direction for its
application to any purpose. Afterwards, Bowen, on his ex-
amination, was asked by the defendant to state whether Allen
gave him any direction as to the use of such surplus. The plain-
tiff objected generally to the evidence, and the court allowed
it as competent in contradiction of the testimony of Allen on
the subject. DBowen then testified that Allen told him to ap-
propriate the surplus on the note of Allen indorsed by Bowen,
on which it was applied. It is plain that this evidence was
competent. It was mnot offered in impeachment of Allen,
as going to show that on some occasion he had told Bowen that
he had given instructions to appropriate the surplus of the
notes. In such a case it would have been necessary to ask
Allen in advance whether he had not told Bowen that he had
given such instructions, in order to direct his attention to the
specific person to whom it was alleged that he had made 2
statement that he had given such instructions, when he was
now testifying that he had not given such instructions. But
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the evidence offered was not of that character. The issue on
trial was, whether the notes belonged to Allen or the Cook
County Bank. To prove they did not belong to Allen, the
plaintiff had procured Allen to testify that the reason he
believed that the surplus of the notes belonged to the Cook
County Bank was because he had never given any directions to
apply the surplus to any purpose. The answer stated that the
defendant had applied the surplus by direction of Bowen.
Then, when Bowen was afterwards examined by the defend-
ant to show that Allen owned the three notes, he testified that
Allen told him to apply the surplus on a note of his, indorsed
by Bowen, which the defendant had. This was direct proof
on a direct issue in the case, and not proof on a collateral

matter.
The judgment of the Circuit Court is affirmed.

DRURY ». HAYDEN.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE NORTHERN DISTRICT OF ILLINOIS.

Submitted March 25th, 1884, —Decided April 7th, 1884,
Mistake— Mortgage.

Where in a recorded deed of land subject to a mortgage, an agreement of the
grantee to assume and pay it is inserted by mistake of the scrivener and
against the intention of the parties, and on the discovery of the mistake the
grantor releases the grantee from all liability under the agreement, a court
of equity will not enforce the agreement at the suit of one who, in ignorance
of the agreement, and before the execution of the release, purchases the
Notes secnred by the mortgage ; although the grantee, after the deed of con-
veyance to him, paid interest aceruing on the notes,

my, e - § P J :
This was an appeal from a decree in equity, in favor of the

holder of promissory notes secured by a mortgage of land

in Chicago, for the payment by the appellant personally of the
Sm due on those notes. The material facts appearing by the
iJlt‘iiltlin_Lfs and proofs were as follows : '

On July 28th, 1875, Solomon Snow, owning the land, made
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two mortgages thereof, in the form of trust deeds, with power
of sale in case of default in payment of the principal or interest
of certain promissory notes of the same date, made by him to
Joseph E. Lockwood ; the first mortgage to Edwin C. Larned
as trustee, to secure the payment of a note for $28,000, payable
in five years, and the second mortgage to Roswell B. Bacon as
trustee, to secure the payment of two notes for §6,000 each,
payable in two and three years respectively; and on Decem-
ber 14th, 1875, conveyed the land by warranty deed to William
C. Snow, subject to the two mortgages, which the latter assumed
and agreed to pay and save him harmless from. On January
928th, 1876, William C. Snow conveyed the land by warranty
deed to Isaac M. Daggett, subject to the two mortgages, but
without any stipulation that Daggett should assume and pay
them. On April 12th, 1876, Daggett conveyed the land by
warranty deed to William Drury, subject to the two mortgages,
“both of which said encumbrances the party of the second part
herein assumes and agrees to pay.” Each of the mortgages and
deeds was duly recorded within a few days after its date.
Drury, after receiving the conveyance to him, paid interest ac-
cruing on the notes secured by each mortgage.

The testimony of Daggett, of Drury, and of the broker who
negotiated the sale between them, conclusively showed that the
clause in this last deed, by which Daggett agreed to assume and
pay the encumbrances, was inserted by mistake of the scrivener,
without the knowledge and contrary to the intention and agree-
ment of the parties. On July 12th, 1877, as soon as the mistake
was discovered, Daggett executed a deed of release to Drury,
reciting the mistake, and therefore releasing him from all
liability, demand, or right of action, arising from or out of that
agreement. This release was recorded on July 18th, 1877.

About November 1st, 1876, Annie E. Hayden, the appellee,
purchased from Lockwood, for a valuable consideration, the
two notes held by him and secured by the second mortgage.
But she did not allege, or offer any evidence tending to prove,
that at the time of purchasing the notes she knew of or
relied upon the clause in the deed of April 12th, 1876. Hlgt
original bill in this case was filed on January 26th, 1875
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against the mortgagor, the trustees named in each mortgage,
and the successive purchasers of the equity of redemption, for
a foreclosure of the second mortgage and a sale of the land, by
reason of default in the payment of interest on her notes, and
for a personal decree against Drury for the amount of any de-
ficiency, in the proceeds of the sale, to pay her debt. After
answer and replication, the case was referred to a master, who
on February 6th, 1880, reported that the sum due to her was
$15,194.21. It was alleged in a supplemental bill filed on
February 13th, 1880, and was admitted in the answer thereto,
that pending this suit the holder of the first mortgage had filed
a bill and obtained a decree of foreclosure, under which the
land had been sold and conveyed to the purchaser, and that
the mortgagor was insolvent. The Circuit Court entered a final
decree, in accordance with the prayer of Ilayden’s supplemental
bill, for the payment by Drury of the sum reported by the
master. See Haydenv. Snow, 9 Bissell, 511. From that decree
this appeal was taken.

Mr. J. M. H. Burgett for appellant.

Mr. Roswell B. Bacon for appellee.—I. The effect, construc-
tion, and interpretation of the assumption clause in the deed
from Daggett to Drury, the appellant, is governed and con-
trolled by the law of the State of Illinois, where it was made
and was to be performed, and such law, whether embraced in
the statutes of said State or in the decisions of its courts, is
binding upon this court. MeGoon v. Scales, 9 Wall. 27; Brine
V. Insurance Company, 96 U. S. 627; Jackson . Chew, 12
Wheat. 1535 Opis v. LPowell, 98 U. S. 176.—II. The appel-
lant became liable to pay the mortgage indebtedness by virtue
of the assumption clause contained in the deed from his grantor,
Daggett, to him and accepted by him, and such liability
ured to the benefit of the appellee as the owner of the mort-
gage indebtedness; and it is immaterial whether his grantor,
Daggett, was personally liable for the mortgage debt or not.
{[wul V. Kennedy, 83 N. Y. 149; Ross v. Kenison, 38 Towa,
3965 Comstock v. Ilitt, 87 1M 542; Fitzgerald v. Barker, 70

VOL, CX1—15
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Mo. 685; Heim v. Vogel, 69 Mo. 529 ; Bassett v. Hughes, 43
Wis. 319 Urquhart v. Brayton, 12 R. 1. 169; Merriam v.
Moore, 90 Penn. St. 18; Brewer v. Maurer, 38 Ohio St. 543;
Logers v. Herron, 92 111. 583 ; Twichell v. Mears, 8 Bissell,
2115 Flagg v. Geltmacher, 98 11 293 ; Jones on Mortgages,
3d Ed. § 758.—IIL. The release from Daggett was inoperative
to divest appellee’s rights as a bona fide purchaser for value,
and before maturity and without notice of the mortgage notes,
while said assumption clause stood upon the record unreleased.
Campbell v. Smith, 11 N. Y. 26; Douglass v. Wells, 18 Hun
(N. Y.) 88; Judson v. Dada, 79 N. Y. 878; Freeman’s Na-
tional Bank v. Savery, 127 Mass. 75; Coolidge v. Smith, 129
Mass. 554 ; Muhlig v. Fiske,131 Mass. 110 ; Logers v. Gosnell,
58 Mo. 589 ; Crawford v. Edwards, 33 Mich. 854; Millerv.
Thompson, 34 Mich. 10 ; Bassett v. Hughes, 43 Wis. 819 ; Betis
Trustee, dre., v. Drew et al., United States Circuit Court, North-
ern District of Illinois, Chicago Legal News, November 8th,
1879 ; Jones on Mortgages, 3d Ed. §§ 763 and 764 ; Parkinsmn
v. Sherman, T4 N. Y. 88 ; Swift v. Smith, 102 U. S. 442-449.
—IV. The alleged mistake of the scrivener who drew the deed
cannot be set up by the appellant as against the appellee, a
bona fide purchaser for value and without notice. Sickmon V.
Wood, 69 1. 329; Emery v. Mohler, 69 T1l. 221 ; Bowen V.
Galloway, 98 T11. 41-46 ; Kerr on Fraud and Mistake, page 346;
Story’s Eq. Jur. § 165; New Orleans, de., Company v. Mont-
gomery, 95 U. S. 16.—V. The citizenship of the parties gave
the court jurisdiction of both the parties and the subject mat-
ter, and it was competent for it to grant final relief and, under
the 92d rule in equity of the United States courts to render
a personal decree against the appellant for a deficiency, in
accordance with the prayer of the bill. The decree is sus
tained by the law and evidence in this case and should be
affirmed. Betts’ Trustee v. Drew, United States Cireuit Court,
Northern District Illinois, Chicago Legal News, November
8th, 1879.

He

Mgz. JusticeE Gray delivered the opinion of the court.
stated the facts in the foregoing language, and continued :
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The case presented by the pleadings and proofs appears to
us a plain one.

It is unnecessary, for the purpose of deciding it, to consider
any of those questions, suggested at the argument, upon which
there have been varying decisions in different States; such as,
whether an agreement of the grantee, in a deed poll of land,
to assume and pay an existing mortgage, is in the nature of an
assumpsit, implied from the acceptance of the deed, or is in the
nature of a covenant, being in an instrument sealed by the
other party ; whether a suit upon such an agreement must be
brought by the grantor, from whom alone the consideration
moves, or may be brought by the mortgagee, as a person to
whose benefit the agreement inures; how far the mortgagee
is entitled, by way of subrogation, to avail himself in equity of
the rights of the grantor; and whether or not the mortgagee
has any rights under such an agreement in a deed from one
who is not himself personally liable to pay the mortgage debt.

The appellee, by her purchase of the notes secured by the
second mortgage, doubtless acquired all the rights of the mort-
gagee. New Orleans Canal Company v. Montgomery, 95 U.
S.16; Swift v. Smith, 102 U. 8. 442. But having purchased
in ignorance of the supposed agreement of Drury in the deed
of conveyance from Daggett to him, and having done nothing
upon the faith of that agreement, she has no greater right by
estoppel against Drury than the mortgagee had. The mort-
gagee had no part in obtaining, and paid no consideration for,
that agreement, and, upon the most favorable construction, had
1o greater right under it than Daggett, with whom it purported
to have been made.

On the facts of this case, Daggett, in a court of equity at
least, never had any right to enforce that agreement against
Drury.  The payment of interest on the mortgage notes
would naturally be made by Drury to prevent a foreclosure of
the mortgage on his land, and cannot be held to be an affirm-
ance of an agreement of which he had no actual knowledge.
The clause containing the agreement being conclusively proved
tO_have been inserted in the deed by mistake of the scrivener,
Without the knowledge and against the intention of the parties,
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a court of equity, upon a bill filed by Drury for the purpose,
would have decreed a reformation of the deed by striking out
that clause. Ellzott v. Sackett, 108 U. 8. 133. The release
executed by Daggett to Drury has the same effect, and no
more.

It follows that the appellee has no equity against the appel-
lant, and

The decree of the Circwit Court must be reversed, and the

case remanded with directions to dismiss the bill.

HAYES, by his next Friend, ». MICHIGAN CENTRAL
RAILROAD COMPANY.

IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
NORTHERN DISTRICT OF ILLINOIS.

Argned March 19th, 1884.—Decided April 7th, 1884,

Railroad—Municipal Corporations.

A statute authorizing a municipal corporation to require railroad companies to
provide protection against injury to persons and property confers plenary
power in those respects over the railroads within the corporate limits.

When the line of a railroad runs parallel with and adjacent to a public park
which is used as a place of recreation and amusement by the inhabitants of
a municipal corporation, and the corporation requests the company to erect
a fence between the railroad and the park, it is within the design of a stat-
ute conferring power upon the municipal corporation to require railroad
companies to protect against injuries to persons.

A grant of a right of way over a tract of land to a railroad company by a mu-
nicipal corporation by an ordinance which provides that the company shall
erect suitable fences on the line of the road and maintain gates at stFEGL
crossings is not a mere contract, but is an exercise of the righ‘t of municipal
legislation, and has the force of law within the corporate lim.lt‘s.

If a railroad company, which has been duly required by a municipal corpord-
tion to erect a fence upon the line of its road within the corporate hmlls,l
for the purpose of protecting against injury to persons, fails to rl.O s0, a{’i
an individual is injured by the engine or cars of the company n COIF‘“IE
quence, he may maintain an action against the company and recover, ]. ll
establishes that the accident was reasonably connected with the wam! ”
precaution as a cause, and that he wasnot guilty of contributory negligence.
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This action was brought by the plaintiff in error to recover
damages for personal injuriesatleged to have been caused by the
negligence of the defendant in error. After the evidence in
the cause had been closed, the court directed the jury toreturn
a verdict for the defendant. A bill of exceptions to that ruling
embodied all the circumstances material to the case, and
presented the question, upon this writ of error, whether there
was sufficient evidence to entitle the plaintiff below to have the
issues submitted to the determination of the jury.

The defendant in running its trains into Chicago, used the
tracks of the Illinois Central Railroad Company, under an
arrangement between them ; and no question-was made but that
the defendant is to be treated, for the purposes of this case, as
the owner as well as occupier of the tracks.

The tracks in question were situated for a considerable dis-
tance in Chicago, including the place where the injury com-
plained of was received, on the lake shore. They were built in
fact, at first, in the water on piles; a breakwater, constructed
in the lake, protecting them from winds and waves, and on the
west or land side, the space being filled in with earth, a width
of about 280 feet, to Michigan avenue, running parallel with
the railroad.  This space between Michigan avenue and the rail-
road tracks was public ground, called Lake Park, on the south
end of which was Park Row, a street perpendicular to Michigan
avenue and. leading to and across the railroad tracks to the
water’s edge. Numerous streets, from Twelfth street north to
Randolph street, intersected Michigan avenue at right angles,
about' 400 feet apart, and opened upon the park, but did not
cross it.  Nothing divided Michigan avenue from the park, and
the tW’O.toégrether formed one open space to the railroad.

The right of way for these tracks was granted to the com-
Pany by the city of Chicago over public grounds by an ordi-
nﬂn?G of the common council, dated June 14th, 1852, the 6th
section of which was as follows :

' SEf.*. 6. The said company shall erect and maintain on the west-
]e:‘_l Or inner line of the ground pointed out for its main track on the
ake shore, as the same is hereinbefore defined, such suitable walls,
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fences, or other sufficient works as will prevent animals from
straying upon or obstructing its tracks and secure persons and
property from danger, said structure to be of suitable materials
and sightly appearance, and of such height as the common
council may direct, and no change therein shall be made except
by mutual consent; provided, however, that the company shall
construet such suitable gates at proper places, at the ends of the
streets which are now or may hereafter be laid out, as may be re-
quired by the common council, to afford safe access to the lake;
and provided, also, that in case of the construction of an outside
harbor, streets may be laid out to approach the same, in the
manner provided by law, in which case the common council may
regulate the speed ‘of locomotives and trains across them.”

It was also provided in the ordinance, that it should be
accepted by the railroad company within ninety days from its
passage, and that thereupon a contract under seal should be
formally executed on both parts, embodying the provisions of
the ordinance and stipulating that the permission, rights, and
privileges thereby conferred upon the company should depend
upon their performance of its requirements. This contract was
duly executed and-delivered March 28th, 1853.

The work of filling in the open space between the railroad
tracks and the natural shore line was done gradually, more
rapidly after the great fire of October 9th, 1871, when the
space was used for the deposit of the debris and ruins of build-
ings, and the work was completed substantially in the winter
of 1877-8.

In the mean time several railroad tracks had been constructed
by the railroad company on its right of way, used by itself and
four other companies for five years prior to the time of the
injury complained of, and trains and locomotives were passing
very frequently, almost constantly.

The railroad company had also partially filled with stones
and earth the space east of its tracks, to the breakwater,
sufficiently so in some places to enable people to get out to it.
This they were accustomed to do, for the purpose of fishing
and other amusements, crossing the tracks for that purpose.
At one point there was a roadway across the park and the
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tracks, used by wagons for hauling materials for filling up the
space, and a flagman was stationed there. At this point great
numbers of people crossed to the breakwater ; from two streets,
the public were also accustomed to cross over the tracks from
the park to ferry-boats.

From Park Row, at the south end of the park, running
north a short distance, the railroad company, in 1872, had
erected on the west line of its right of way a five-board fence,
the north end of which at the time of the injury to the plain-
tiff was broken down. The rest of it was in good order.

The park was public ground, free to all, and frequented by
children and others as a place of resort for recreation, especially
on Sundays. Not far from the south end, and about opposite
the end of the fence, was a band-house for free open-air
concerts.

The plaintiff was a boy between eight and nine years of age,
bright and well grown, but deaf and dumb. His parents were
laboring people, living, at the time of the accident, about four
blocks west of Lake Park. Across the street from where they
lived was a vacant lot where children in the neighborhood fre-
quently played. On Sunday afternoon, March 17th, 1878, St.
Patrick’s day, the plaintiff, in charge of a brother about two
Jears older, went to this vacant lot, with the permission of his
father, to play ; while playing there a procession celebrating
the day passed by, and the plaintiff, with other boys, but with-
out the observation of his brother, followed the procession to
Michigan avenue at Twelfth street, just south of Lake Park;
he and his companions then returned north to the park, in
which they stopped to play; a witness, going north along and
on the west side of the tracks, when at a point a considerable
dxsyance north of the end of the broken fence, saw a freight
train of the defendant coming north ; turning round toward it
he saw the plaintiff on the track south of him, but north of the
gnd of the fence; he also saw a colored boy on the ladder on
the side of one of the cars of the train motioning as if he
Wanted the plaintiff to come along; the plaintiff started to run
north beside the train, and as he did so, turned and fell, one or
mnore wheels of the car passing over his arm. There were four
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tracks at this point, and the train was on the third track from
the park. The plaintiff had his hands reached out towardsthe
car, as he ran, as if he was reaching after it, and seemed to the
witness to be drawn around by the draft of the train, and fall
on his back. Amputation of the left arm at the shoulder was
rendered necessary, and constituted the injury for which
damages were claimed in this suit.

After the evidence in the case had been closed, the court in-
structed the jury to find a verdict for the defendant, to which
ruling the plaintiff excepted. Judgment was entered on the
verdict and the plaintiff sued out this writ of error.

Mr. A. D. Rich, Mr. George C. Fry, and Mr. J. W. Merriam
for plaintiff in error submitted on their brief.

Mr. Ashley Pond for defendant in error.—There is no stat-
ute of the State of Illinois under which it was the duty of the
Illinois Central or Michigan Central to fence the right of way

at the place of the accident. It is not so claimed by the plain-
tiff. It is alleged that the duty exists (1) at common law, (2)
by force of the ordinance of the city of Chicago granting the
right of way to the Illinois Central, and not otherwise.—I. The
defendant is not liable at common law for failure to fence the
right of way. Vandergrift v. Delaware Roilroad Company,?
Houston (Del.) 287; Alton, dee., Railroad Company v. Baugh,
14 1. 211; Boston & Albany Railroad Company v. Brigys,
132 Mass. 24; Rickmond v. Sacramento, de., Railroad Con-
pany, 18 Cal. 851; Macon, de., Railroad Company V. Baker,
42 Geo. 300 ; lllinois Central Railroad Company v. Reedy, 1T
Il 5805 Williams v. New Albany, dec., Railroad Company, 5
Ind. 1115 Henry v. Dubugque Railroad Company, 2 Towa, 2383
Louisville, &c., Railroad Company v. Milton, 14 B. Mon. (%
Lowisville Railroad Company v. Ballard, 2 Met. (Ky.) 1655
Knight v. Opelousas, de., Railroad Company, 15 La. Ann. 105;
Perkins v. Eastern, de., Railroad Company, 29 Maine, 307;
Stearns v. Old Colony Railroad Company, 1 Allen, 493;
Williams v. Michigan Central Railroad Company, 2 Mich.
959; Locke v. First Div., &e., Railroad Company, 15 Minn.
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8505 New Orleans, dec., Company v. Field, 46 Miss. 573;
Mempliis, &e., Company v. Orr, 43 Miss. 279 ; Gorman v. Pa-
cfic Railroad, 26 Mo. 441; Vandergrift v. Rediker, 2 Za-
briskie (N. J. L.) 185; Woolson v. Northern Railroad Com-
pany, 19 N. H. 2675 Chapin v. Sullivan Railroad Company,
39 N. H. 53; Zonawanda Railroad Company v. Munger, 5
Den. 255; 8. C. aff. 4 N. Y. 345; Corwin v. New York, de.,
Company, 13 N. Y. 42; Kerwhacker v. C. C., de., Company, 3
Ohio, 185 ; Railroad Company v. Riblet, 66 Penn. St. 164 ; Rail-
road Company v. Skinner, 19 Penn. St. 287 ; Tower v. Provi-
dence, dee., Company 2 R. 1. 404 ; Hurd v. Rutland, dec., Rail-
rood Company, 25 Vt. 116 5 Stucke v. Milwaukee, de., Company,
9 Wis. 202.  In re Rensselacr, de., Railroad Company, 4 Paige,
553, contra, has been disregarded and practically overruled by
the subsequent decisions in New York cited above. Quimby
V. Vermont Central Railroad Company, 23 Vt. 887, also contra,
is followed as to the corporation involved in Zrow v. Railroad
Company, 24 Vt., but the doctrine above set forth is fully
recognized in the Zfurd case, 25 Vt. 487, cited above, where the
company’s liability is put wholly upon the ground of the statu-
tory provision.—II. The defendant is not liable under the
ordinance referred to in the declaration. (1.) The ordinance
and agreement between the city and the railroad company
created no liability other than in covenant. The railroad com-
pany may be liable for a breach, but the ordinance and agree-
ment cannot be made the basis of liability to a citizen. Atkinson
V. Neweastle Water Works Company, 2 Exch. Div. 441. (2))
No default is shown in the performance of the conditions of
the ordinance and agreement. Some direction from the council
a5 to the character of the structure was a condition precedent
to the obligation of the company to erect it. ZLent v. Padel-
Jord, 2 Am, L. Q. 57, citing Watson v. Walker, 23 N. H.
715 Bashford v. Shaw, 4 Ohio St. 263; Walker v. Forbes, 25
Ala 139 Vyse v. Wakefield, 6 M. & N. 442; 8. €. 7M. & N.
126 see also West v. Newton, 1 Duer, 277; Coombe v. Greene,
1L M. & N. 480 Brooklyn v. Brooklyn City Railroad, 47 N.
Y. 475, (3) A failure to perform the terms of the ordinance
and agreement between the city and the railroad company,
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would give no rights except ¢nter partes. Lowery v. Brooklyn
City Railroad, 76 N. Y. 28. (4.) The ordinance imposed no
duties towards intruders on the track. (5.) The requirements
of the ordinance had no reference to the place of the accident.
(6.) The ordinance, dissociated from the agreement between the
city and the company, cannot create a civil liability enforce-
able at common law. The power of the legislature is plenary
to compel action on the part of the citizen ; but a municipality
cannot by ordinance create a civil duty. Van Dyke v. Cincin-
nati, 1 Disney (0.) 532; Philadelphia & Reading Railrond,
v. Erwin, 89 Penn. St. 715 Heeney v. Sprague, 11 R. 1. 456;
Flynn v. Canton Company, 40 Maryland, 312.—TII. There is
no evidence that the alleged failure to fence was the proximate
cause of the injury.

Mg. Justice Marraews delivered the opinion of the court.
He stated the facts in the foregoing language and continued:

The question of contributory negligence does not appear to
us to arise upon this record. It is not contended by the coun-
sel for the defendant in error, that, if there was evidence tend-
ing to prove negligence on its part, the case could properly
have been withdrawn from the jury on the ground that it ap-
peared as matter of law that the plaintiff was not entitled to
recover by reason of his own contributory negligence. The
single question, therefore, for present decision is whether there
was evidence of negligence on the part of the defendant which
should have been submitted to the jury.

The particular negligence charged in the declaration and
relied on in argument, is the omission of the railroad company
to build a fence on the west line of its right of way, dividing
it from Lake Park; a duty, it is alleged, imposed upon it l?y
the ordinance of June 14th, 1852, a breach of which resulting in
his injury, confers on the plaintiff a right of action for damages.

It is not claimed on the part of the plaintiff in error that the
railroad company was under an obligation, at common law, to
fence its tracks generally, but that, at common law, the ques
tion is always whether, under the circumstances of the partict:
lar case, the railroad has been constructed or operated with
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such reasonable precautions for the safety of others, not in
fault, as is required by the maxim sic utere tuo ut non alienum
ledus; that, consequently, in circumstances where the public
safety requires such a precaution as a fence, to prevent danger
from the ordinary operations of the railroad, to strangers not
themselves in fault, the omission of it is negligence; and that
it is a question of fact for a jury, whether the circumstances
exist which create such a duty.

This principle has been recognized and applied in cases of
collisions at crossings of railroads and public highways, when
injuries have occurred to persons necessarily passing upon and
across railroad tracks in the use of an ordinary highway.
“These cases,” said the Supreme Court of Massachusetts in
Eaton v. Fitchburg Railroad Company, 129 Mass. 864, “all
rest on the common-law rule that when there are different
public easements to be enjoyed by two parties at the same
time and in the same place, each must use his privilege with
due care, so as not to injure the other. The rule applies to
grade crossings, because the traveller and the railroad each has
common rights in the highway at those points. The fact that
the legislature has seen fit, for the additional safety of travellers,
imperatively to require the corporation to give certain warn-
ings at such crossings, does not relieve it from the duty of
doing whatever else may be reasonably necessary.” It was
accordingly held in that case, that the jury might properly con-
sider, whether, under all the circumstances, the defendant was
guilty of negligence in not having a gate or a flagman at the
crossing, although mnot expressly required to do so by any
statute or public authority invested with discretionary powers
to establish such regulations.

And the same principle has been applied in other cases than
i_hose of the actual coincidence, at crossings, of public highways.
In ﬁaynes v. Ward, 9 C. B. 392, it was decided, after much
consideration, that the proprietor and occupier of land making
an excz;vation on his own land, but adjoining a public highway,
Pem'lenng the way unsafe to those who used it with ordinary

ke \:as guilty of a public nuisance, even though the danger
consis

ed in the risk of accidentally deviating from the road,
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and liable to an action for damages to one injured by reason
thereof ; for the danger thus created may reasonably deter
prudent persons from using the way, and thus the full enjoy-
ment of it by the public is, in effect, as much impeded as in the
case of an ordinary nuisance to a highway. This dooctrine has
always since been recognized in England. ZHardcastle v. South
Yorkshire Ry. Co. 4 Hurl. & Nor. 67; Hounsell v. Smyth,
7 C. B. N. 8. 181; Binks v. South Yorkshire Ry. Co., 3 B. &
S. 244.

It has also been generally adopted in this country. Norwich
v. Breed, 30 Conn. 535 ; Beck v. Carter, 68 N. Y. 283 ; Homan
v. Stanley, 66 Penn. St. 464; B. & 0. B. R. Co. v. Boteler,
38 Md. 568; Stratton v. Staples, 59 Me. 94; Young v. Hur-
vey, 16 Ind. 314; Coggswell v. Inhabitants of Lexington, 4
Cush. 307 ; although Howland v. Vincent, 10 Metc. 371, is an
exception.

The enforcement of this rule in regard to excavations made
by proprietors of lots adjacent to streets and public grounds in
cities and towns, in the prosecution of building enterprises, and
in the construction of permanent areas for cellar ways, is uni-
versally recognized as an obvious and salutary exercise of the
common police powers of municipal government; and the
omission to provide barriers and signals, prescribed by ordinance
in such cases for the safety of individuals in the use of thorough-
fares, is a failure of duty, charged with all the consequences of
negligence, including that of liability for personal injuries of
which it is the responsible cause. The true test is, as said by
Hoar, J., in Alger v. City of Lowell, 3 Allen, 402, “not whether
the dangerous place is outside of the way, or whether some
small slip of ground not included in the way must be traversed
in reaching the danger, but whether there is such a risk of a
traveller, using ordinary care, in passing along the street, being
thrown or falling into the dangerous place, that a railing s re-
quisite to make the way itself safe and convenient.” ,

As the ground of liability in these cases is that of a public
nuisance, causing special injury, the rule, of course, does Il(?t
apply where the structure complained of on the defendant’s
property, and the mode of its use, are authorized by law; and,
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consequently, what has been said is not supposed to bear di-
rectly and strictly on the question in the present case, but
rather as inducement, showing the ground of legislative
authority implied in the ordinance, the breach of which is
imputed to the defendant as negligence towards the plaintiff,
and as serving to interpret the meaning and application of its
provisions.

The ordinance cannot, we think, be treated as a mere con-
tract between the city, as proprietor of the land over which
the right of way is granted, and the railroad company, to which
no one else is privy, and under which no third person can de-
rive immediately any private right, prescribing conditions of
the grant, to be enforced only by the city itself. ~ Although it
takes the form of a contract, provides for its acceptance and
contemplates a written agreement in execution of it, it is also
and primarily a municipal regulation, and as such, being duly
authorized by the legislative power of the State, has the force
of law within the limits of the city. Mason v. Shawneetown,
17 15888

Neither can the ordinance be limited by construction to the
mere purpose of preventing animals from straying upon or
obstructing the railroad tracks; because, in addition to that, it
expressly declares that the walls, fences, or other works re-
quired shall be suitable and sufficient to secure persons and
property from danger. This cannot refer to persons and
property in course of transportation and already in care of the
railroad company as common carrier, for the duty to carry and
deliver them safely was already and otherwise provided for by
law; nor, can it be supposed, from the nature of the case, that
the stipulation was intended as security for any corporate
interest of the city. The proviso in the 6th section, that the
company shall construct such suitable gates at crossings as
thereafter might be required by the common council to afford
Scixfe access to the lake, clearly designates the inhabitants of the
¢ty as at least within the scope of this foresight and care, the
s&l'eity of whose persons and property was in contemplation.

The Prevention of animals from straying upon the tracks,
and the security of persons and property from danger, are two
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distinet objects, for both which the requirement is made of
suitable walls, fences, or other protections; and the ordinance,
in these two particulars, is to be referred to distinct legislative
grants of power to the municipal body. The general act to
provide for the incorporation of cities and villages, which con-
stitutes the charter of the city of Chicago, confers upon its city
council power: “Twenty-sixth. To require railroad companies
to fence their respective railroads, or any portion of the same,
and to construct cattle guards, crossings of streets, and public
roads, and keep the same in repair within the limits of the cor-
poration. In case any railroad company shall fail to comply
with any such ordinance, it shall be liable for all damages the
owner of any cattle or horses or other domestic animal may
sustain, by reason of injuries thereto while on the track of such
railroad, in like manner and extent as under the general laws
of this State, relative to the fencing of railroads.” Cothran’s
Rev. Stat. Ill. 1884, 227. By the general law of the State,
requiring railroads to be fenced, except within the limits of
municipal corporations, the company omitting performance of
the duty is liable to the owner for all damages to animals, irre-
spective of the question of negligence. Cothran’s Rev. Stat.
TIL. 1884, 1151.

‘Whether this provision is limited to the protection of animals,
and covers only the case of damage done to them, or whether
a failure to comply with the ordinance authorized thereby
might be considered as evidence of negligence, in case of injury
te person or property, in any other case, it is not necessary for
us now to decide ; for in the same section of the statute there
is this additional power conferred upon the city council:

“ Twenty-seventh. To require railroad companies to keep
flagmen at railroad crossings of streets, and provide protection
against injury to persons and property in the use of such rail-
roads,” &ec.

The latter clause of this provision is general and unrestricted.
It confers plenary power over railroads within the corporate
limits, in order that by such requirements as in its discretion it
may prescribe, and as are within the just limits of police regi-
lation, the municipal authority may provide protection against
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injury to persons and property likely to arise from the use of
railroads. And as we have shown by reference to analogous
cases, the erection of a barrier between the railroad tracks and
the public highways and grounds, particularly such a resort as
the Lake Park is shown to be, in the present case, is a reason-
able provision, clearly within the limits of such authority. To
leave the space between the park and the breakwater, traversed
by the numerous tracks of the railroad company, open and free,
under the circumstances in proof, was a constant invitation to
crowds of men, women and children frequenting the park to
push across the tracks at all points to the breakwater, for rec-
reation and amusement, at the risk of being run down by con-
stantly passing trains. A fence upon the line between them
might have served, at least, as notice and signal of danger, if
not as an obstacle and prevention. For young children, for
whose health and recreation the park is presumably in part in-
tended, and as irresponsible in many cases as the dumb cattle,
for whom a fence is admitted to be some protection, such an
impediment to straying might prove of value and importance.
The object to be attained—the security of the persons of the
people of the city—was, we think, clearly within the design of
the statute and the ordinance ; and the means required by the
latter to be adopted by the railroad company was appropriate
and legitimate. Mayor, dec., of New York v. Williams, 15
N. Y. 502.

It is said, however, that it does not follow that whenever a
statutory duty is created, any person who can show that he has
sus?ained injuries from the non-performance of that duty can
Maintain an action for damages against the person on whom
the C}uty is imposed ; and we are referred to the case of Atkinson
. Z\‘f’wastle Water Works Co., L. R. 2 Exch. Div. 441, as au-
thority for that proposition, qualifying as it does the broad
doctrine stated by Lord Campbell in Couch v. Steel, 3 E. & B.
402. But accepting the more limited doctrine admitted in the
]anguage of Lord Cairns in the case cited, that whether such an
action can be maintained must depend on the “purview of the
legislature in the particular statute, and the language which
they have there employed,” we think the right to sue, under
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the circumstances of the present case, clearly within its limits,
In the analogous case of fences required by the statute as a
protection for animals, an action is given to the owners for the
loss caused by the breach of the duty. And although in the
case of injury to persons by reason of the same default, the
failure to fence is not, as in the case of animals, conclusive of
the liability, irrespective of negligence, yet an action will lie
for the personal injury, and this breach of duty will be evidence
of negligence. The duty is due, not to the city as a municipal
body, but to the public, considered as composed of individual
persons; and each person specially injured by the breach of
the obligation is entitled to his individual compensation, and to
an action for its recovery. “The nature of the duty,” said
Judge Cooley in ZTaylorv. L.S. & M. 8. R. Company, 45 Mich.
74, “ and the benefits to be accomplished through its perform-
ance, must generally determine whether it is a duty to the
public in part or exclusively, or whether individuals may claim
that it is a duty imposed wholly or in part for their especial
benefit.”  See, also, Railroad Company v. Terhune, 50 111 151;
Schmidt v. The Milwarkee & St. Paul Railway Company, 23
Wisc. 186 ; Siemers v. Eisen, 54 Cal. 418; Galena & Chicago
Union Railroad Company v. Loomis, 13 11L. 548 ; O. & M. Rail-
road Company v. McClelland, 25 1. 140; St. L. V. & 7. 1L
Railroad Company v. Dunn, T8 1. 197 ; Massoth v. Deloware
& Hudson Cancl Company, 64 N.Y. 521; B. & O. Railroad
Company v. State, 29 Md. 252; Pollock v. Eastern Railroad
Company, 124 Mass. 158 ; Cooley on Torts, 657.

It is said, however, that, in the present case, the failure or
omission to construct a fence or wall cannot be alleged as neg-
ligence against the company, because, as the structure Was to
be, as described in the ordinance, of suitable materials anfl
sightly appearance, and of such height as the common 901111011
might direct, no duty could arise until after the council h'zul
directed the character of the work to be constructed, of which
no proof was offered. But the obligation of the company was
not conditioned on any previous directions to be given by the
city council. It was absolute, to build a suitable wall, fencej or
other sufficient work as would prevent animals from straying
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upon the tracks and secure persons and property from danger.
The right of the council was to give specific directions if it saw
proper, and to supervise the work when done, if necessary ; but
it was matter of discretion, and they were not required to aet
in the first instance, nor at all, if they were satisfied with the
work as executed by the railroad company. Zallman v.
Syracuse, Binghamton & N. Y. Railroad Company, 4 Keyes,
128 Brooklyn v. Brooklyn City Railroad Company, 47 N. Y.
475.

It is further argued that the direction of the court below was
right, because the want of a fence could not reasonably be al-
leged as the cause of the injury. In the sense of an efficient
cause, causa causans, this is no doubt strictly true; but that is
not the sense in which the law uses the term in this connection.
The question is, was it causa sine gua non, a cause which if it
had not existed, the injury would not have taken place, an oc-
casional cause ? and that is a question of fact, unless the causal
connection is evidently not proximate. Milwarkee & St. Paul
Railroad Company v. Kellogg, 94 U. 8. 469. The rule laid
down by Willes J., in Daniel v. Metropolitan Railway Com-
pomy, L. R. 3 C. P. 216, 222, and approved by the Exchequer
Chamber, L. R. 8 €. P. 591, and by the House of Lords, L. R.
5 Il L. 45, was this: “Tt is necessary for the plaintiff to
establish by evidence circumstances from which it may fairly
be inferred that there is reasonable probability that the accident
resulted from the want of some precaution which the defend-
am‘,'s 1'night and ought to have resorted to;” and in the case of

Williams ~. Great Western Lailway Company, 1. R. 9 Ex-
cheq. 157, where that rule was applied to a case similar to the
present, it was said (p. 162): « There are many supposable cir-
Cumstar.lces under which the accident may have happened,
anfl which would connect the accident with the neglect. If the
]03:1'? Wasmerely wandering about and he had met with a, stile,
: would Probably have been turned back; and one at least
% the objects for which a gate or stile is required, is to warn
1}_“01)]‘_3 of what is before them and to make them pause before
reaching a dangerous place like a railroad.”

The evidence of the circumstances showing negligence on the
VOL, CX1—16
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part of the defendant, which may have been the legal cause of
the injury to the plaintiff, according to the rule established in
Railroad Company v. Stout, 17 Wall. 657, and Randall v. B.
& 0. Railroad Company, 109 U. S. 478, should have been sub-
mitted to the jury; and for the error of the Circuit Court in
directing a verdict for the defendant,

The judgment is reversed and a new trial awwarded.

TEAL ». WALKER.

IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF OREGON.

Argued March 25th, 26th, 1884,—Decided April 7th, 1884.
Mortgage— Pleading.

When a demurrer to a complaint for failure to state a cause of action is over-
ruled, the defendant, by answering, does not lose his right to have the judg-
ment on the verdict reviewed for error in overruling the demurrer.

A conveyance to a trustee, absolute on its face, but with an instrument of de-
feasance showing that it is to secure payment of a debt due to a third
party, is a mortgage, and is subjéet to the rule that a mortgagee is not
entitled to the rents and profits until he acquires actual possession.

The rule that the mortgagee is not entitled to the rents and profits before
actual possession, applies even when the mortgagor covenants in the mortgage
to surrender the mortgaged property on default in payment of the debt, anld
nevertheless refuses to deliver it after default, and drives the trustee to bis
action to enforce the trust.

The statute of Oregon which provides that ** a mortgage of real property shall
not be deemed a conveyance so as to enable the owner of the mortgage to
recover possession of thereal property without a foreclosure and sale acc.ord-
ing to law,” establishes absolutely the rule that a mortgagee is not entitled
to the rents and profits before foreclosure.

This was an action at law brought by Walker, the defendapt
in error, against Teal, the plaintiff in error. The record dis-
closed the following facts: On August 19th, 1874, Berard
Goldsmith borrowed of James D. Walker the sum of $100,000,
and gave to the latter his note, dated Portland, Oregoh
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August 19th, 1874, for the payment to Walker or his order, two
years after date, of the sum borrowed, with interest payable
monthly at the rate of one per cent. per month from date until
paid. Goldsmith, at the time the note was executed, was the
owner in fee of certain lands in the State of Oregon and in the
Territory of Washington, and he and Joseph Teal were the
joint owners and tenants in common of certain other lands in
Oregon. On August 19th, 1874, Goldsmith conveyed to one
Henry Hewett, by four several deeds, absolute on their face,
the lands in Oregon and in Washington Territory of which he
was the sole owner, and on the same day he and Teal executed
and delivered, to the same grantee, three several deeds, abso-
lute on their face, for the lands which they jointly owned as
tenants in common, one being for lands in Linn County,
another for contiguous lands in Polk and Benton Counties,
and the third for lands in Clackamas County, all in the
State of Oregon. These deeds were intended as a security
for the above-mentioned note, as appeared by a defeasance
in writing, executed on the same day as the note by Gold-
smith, Teal, Hewett and Walker. This instrument, after
reciting the execution of the note above mentioned, declared
that Hewett held the legal title to the lands conveyed to him
as aforesaid, in trust and for the uses therein described. It
then declared as follows: Subject to the legal title of Hewett,
Teal, and Goldsmith, or Goldsmith alone shall (1) retain pos-
§essi0n of the lands, and take and have, without account, the
ssues and profits thereof—they paying all taxes and public
Ch&l‘ges imposed thereon—until said note should become due
and remain unpaid thirty days; (2) that if such default is made
n the payment of said note, Goldsmith and Teal ¢will and
51‘?“, on demand, peacefully surrender to Hewett’ the possession
of said property, who ‘may and shall proceed and take pos-
session” of the same, ¢ and on thirty days’ notice in writing to
leal and Goldsmith . . . requiring them to pay said debt,
- and on their failure so to pay, shall sell the same at
¢ auction on not more than thirty days’ notice,’ or suf-
nt thereof to pay the debt and charges.”

he instrument further declared “ that if the above recited

publ
ficie
rI-
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promissory note, and the interest thereon, and all the taxes,
charges, and assessments on said land be duly paid by said
Goldsmith, or for him, then the deeds aforesaid shail be void,
and said Hewett, or his representatives or successors in trust,
shall reconvey all said lands and every part thereof to said Teal
and Goldsmith, or said Goldsmith, or their representatives
entitled thereto.”

On October 18th, 1876, there was due and unpaid upon the
note made by and delivered by Goldsmith to Walker the sum
of $96,750. To secure an extension of time of one year from
that date for the payment of the note, Goldsmith and Teal
agreed to give further security for its payment.

Thereupon Goldsmith conveyed by a deed, absolute on its
face, to Hewett certain lots in the city of Portland, of which
he was the owner, and Goldsmith and Teal by a like deed con-
veyed to Hewett certain other lots in Portland and certain
lands in Linn County, Oregon, of which they were joint owners
and tenants in common. On the same day, October 18th,
1876, Walker, Hewett, Goldsmith, and Teal executed another
defeasance, in which, after reciting the conveyances by Gold-
smith, and Goldsmith and Teal, above mentioned, declared that
Hewett held the legal title to lands so conveyed in trust, and
to the same uses and purposes for which he held the lands
mentioned in the defeasance of August 19th, 1874. By this
instrument Goldsmith and Teal undertook and agreed that
Goldsmith should pay promptly one-twelfth of ten per cent.
per annum of the interest of the note every month, and should
pay the principal and the residue of the interest at the end Qf
the year. It was further stipulated between the parties that if
default was made in the payment of the monthly instalments
of interest, the principal should immediately become due, and
all the property, both that conveyed August 19th, 1874, and
that conveyed October 18th, 1876, should be sold for the pa)-
ment thercof, as by law and the agreement of August 19Eh;
1874, was provided. The instrument of October 18th, 1876,
further provided as follows: “ The agreement of August.wth'
1874, is not annulled, vacated, or set aside by the executlorrll_(?{
this agreement, excepting in so far as the same may conflict
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with this agreement ; in all other respects the two instruments
are to be taken and construed together.”

Interest was paid on the note made by Goldsmith to the
plaintiff up to January 21st, 1877, but none after that date.
In April, 1877, Goldsmith conveyed to Teal all his estate in
the lands which he had conveyed in trust to Hewett by the
deeds of August 19th, 1874, and October 18th, 1878, and put
Teal in possession thereof.

On July 6th, 1877, the interest on the note being in arrear
since January 21st preceding, Hewett demanded of Teal the
possession of all the property conveyed by said deeds. He re-
fused to yield possession, and held the lots in the city of Port-
land until November 80th, 1878, and the farm lands until
some time in the same month and year.

Walker, by reason of Hewett’s refusal to surrender possession
of the property conveyed in trust to Hewett, was compelled to
and did bring suit to enforce the sale of the property. All the
property was sold, either in accordance with the terms of the
defeasances above mentioned or by order of court, and the pro-
ceeds of the sale fell far short of paying the note, leaving
a balance due thereon of more than $50,000, which Goldsmith
had no means to pay.

This action was brought by Walker, the payee of the note,

against Teal, to recover the damages which he claimed he had
sustained by the refusal of Teal to surrender possession of the
property of which Goldsmith had been the owner, or which he
had owned jointly with Teal, and which had been conveyed to
Hewett in trust as aforesaid. The complaint recited the
facts above stated, and averred that by reason of the refusal of
Leal to surrender possession of the property to Hewett, Walker
had been damaged in the sum of $16,000, for which sum the
complainants demanded judgment.
‘ Teal filed a demurrer to the complaint, on the ground that
1t did not state facts sufficient to constitute a cause of action.
The demurrer was overruled, with leave to Teal to answer.
He answered, and among other things, denied that Walker had
been damaged, by the refusal of Teal to deliver possession of
the property, in the sum of $16,000 or any other sum.
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The case, having been put at issue by the filing of a replica-
tion, was tried by a jury, which returned a verdict for the
plaintiff for $5,345.88, on which the court rendered judgment.
To reverse that judgment Teal prosecuted this writ of error.

Mr. John H. Mitchell for plaintiff in error.
Mr. A. H. Garland for defendant in error.

Mg. JusticeE Woobs delivered the opinion of the court. He
stated the facts in the foregoing language, and continued:

The writ of error is not taken to reverse the judgment of the
court upon the demurrer to the complaint, for that was nota
final judgment, but to reverse the judgment rendered upon the
verdict of the jury. The error, if it be an error, of overruling
the demurrer could have been reviewed on motion in arrest of
judgment, and is open to review upon this writ of error.
‘When the declaration fails to state a cause of action, and
clearly shows that upon the case as stated the plaintiff cannot
recover, and the demurrer of the defendant thereto is over-
ruled, he may answer upon leave and go to trial, without losing
the right to have the judgment upon the verdict reviewed for
the error in overruling the demurrer. The error is not waived
by answer, noris it cured by verdict. The question, therefore,
whether the complaint in this case states facts sufficient to con-
stitute a case of action, is open for consideration.

The plaintiff in error insists that Goldsmith, having conveyed
to him all his estate in the lands described in the deed 10
Hewett, the latter cannot recover of him damages, that is to
say, the rents and profits, because he refused to deliver to him
the premises. We are of opinion that this contention is well
founded, and that neither Goldsmith nor the plaintiff in error
was liable to account to Hewett or Walker for the rents and
profits of the premises.

A deed absolute upon its face, but intended as a security for
the payment of money, is a mortgage, even at law, if accom-
panied by a separate contemporaneous agreement in writing to
reconvey upon the payment of the debt. Nugent V. Riley, 1
Met. 117; Wilson v. Shoenberger, 31 Penn. St. 295; Dow Y.
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Chamberlain, 5 McLean, 281; Bayley v. Bailey, 5 Gray, 505;
Lane v. Shears, 1 Wend. 433 ; Friedley v. Hamzelton, 17 S. &
R. 705 Shaw v. Erskine, 43 Me. 371.

It is clear, upon these authorities, that the three deeds exe-
cuted by Goldsmith and Teal jointly, and the several deeds
executed by Goldsmith alone, to Hewett on August 19th, 1874,
and the defeasance executed on that day by Hewett and Walker,
are to be construed together, and so construed they constitute
a mortgage given to secure a debt. Thelands owned by Gold-
smith were conveyed by several deeds, evidently for conven-
ience in registration, as the lands lay in several counties of
Oregon and some of them in the Territory of Washington.
The lands owned by Goldsmith and Teal jointly, also lay in
several counties, and were conveyed by separate deeds for the
same reason. The execution of all the deeds, and the execu-
tion of the defeasance which applied to all the deeds, occurred
on the same day, and was clearly one transaction, the object of
which was to secure the note for $100,000 made and delivered by
Goldsmith to Walker. The same remarks apply to the second
set of deeds executed by Goldsmith, and Goldsmith and Teal, on
October 18th, 1876, and the defeasance executed by Hewett and
Walker on the same day. In fact, all the deeds and the two
defeasances might, without violence, be regarded in equity as
two mortgages executed at different times with one and the
same defeasance; for the defeasance last executed provides that
1t shall not have the effect to annul, vacate, or set aside the first
except in so far as the two conflict; in all other respects the
two were to be taken and construed together. We are, there-
for.e, to apply the same rules to the questions arising in this case
?S if we had to deal with mortgages executed in the ordinary

orm,

The decision of the question raised by the demurrer to the
complaint is not affected by the stipulation contained in the de-
feasance of August 19th, 1874, that Goldsmith and Teal should,
on default made in the payment of the principal of Goldsmith’s
note,'and on the demand of Hewett, surrender the mortgaged
Premises to him. If this was a valid and binding undertaking,
1t did not change the rights of the parties. Without any
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such stipulation, Hewett, unless it was otherwise provided by
statute, was entitled, at least on default in the payment of the
note of Goldsmith, to the possession of the mortgaged prem-
ises. Heech v. Hall, 1 Doug. 21; Rockwell v. Bradiey, 2
Conn. 1; Smith v. Jokns, 3 Gray, 517 Jackson v. Dubois, 4
Johns. 216; Furbush v. Goodwin, 29 N. H. 321 ; Howard v.
Houghton, 64 Me. 4455 Den ex dem. Hart v. Stockton, 7 Halst.
322 ; Ely v. M’ Guire, 2 Ohio, 223. Vol. 1 and 2, 2d Ed. 372.
The rights of the parties are, therefore, the same as if the de-
feasance contained no contract for the delivery of the posses-
sion.

We believe that the rule is without exception that the mort-
gagee is not entitled to demand of the owner of the equity of
redemption the rents and profits of the mortgaged premises
until he takes actual possession. In the case of Moss v. Galli-
more, 1 Doug. 279, Lord Mansfield held that a mortgagee,
after giving notice of his mortgage to a tenant in possession
holding under a lease older than the mortgage, is entitled to
the rent in arrear at the time of the notice, as well as to that
which accrues afterwards. This ruling has been justified on
the ground that the mortgagor, having conveyed his estate to
the mortgagee, the tenants of the former became the tenants of
the latter, which enabled him, by giving notice to them of his
mortgage, to place himself to every intent in the same situation
towards them as the mortgagor previously occupied. Zawson
v. Eicke, 7 Ad. & EL 451; Burrowes v. Gradin, 1 Dowl. &
Lowndes, 213.

‘Where, however, the lease is subsequent to the mortgage, the
rule is well settled in this country, that, as no reversion vests
in the mortgagee, and no privity of estate or contract is creaté?d
between him and the lessee, he cannot proceed, either by dis-
tress or action, for the recovery of the rent. Mayo v. Shattuck,
14 Pick. 533; Watts v. Coffin, 11 Johns. 495 ; MeKircher Y-
Hawley, 16 1d. 289; Sanderson v. Price, 1 Zabr. 637; Irue
v. Smith, 1 Green’s Ch. (N. J.) 516.

The case of Moss v. Gallimore has never been held to apPly
to a mortgagor or the vendee of his equity of redemption:
Lord Mansfield himself, in the case of Chinnery v. Blackmar,
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3 Doug. 391, held that until the mortgagee takes possession the
mortgagor is owner to all the world, and is entitled to all the
profits made. 1 ‘

The rule on this subject is thus stated in Bacon’s Abridge-
ment, Title Mortgage C: “ Although the mortgagee may
assume possession by ejectment at his pleasure, and, according
to the case of Moss v. Gallimore, Doug. 279, may give notice
to the tenants to pay him the rent due at the time of the
notice, yet, if he suffers the mortgagor to remain in possession
or in receipt of the rents, it is a privilege belonging to his
estate that he cannot be called upon to account for the rents
and profits to the mortgagee, even although the security be in-
sufficient.”

So, in Higgins v. York Buildings Company, 2 Atk. 107, it
was said by Lord Hardwicke : “In case of a mortgagee, where
a mortgagor is left in possession, upon a bill brought by the
mortgagee for an account in this court, he never can have a
decree for an account of rents and profits from the mortgagor
for any of the years back during the possession of the mort-
gagor,” and the same judge said in the case of Mead v. Lord
Orrery, 3 Atk. 244: “ As to the mortgagor, I do not know of
any instance where he keeps in possession that he is liable to
account for the rents and profits to the mortgagee, for the
mortgagee ought to take the legal remedies to get into pos-
session.”

In Witson, ex parte, 2 Ves. & B. 252, Lord Eldon said:
“ Admitting the decision in Moss v. Gallimore to be sound
law, T have been often surprised by the statement that amort-
gagor was receiving the rents for the mortgagee. . . In the
instance of a bill filed to put a term out of the way, which may
be represented as in the nature of an equitable ejectment, the
court will, in some cases, give an account of the past rents.
There is not an instance that a mortgagee has per directum
called upon the mortgagor to account for the rents. The con-
Sequence is, that the mortgagor does not receive the rents for
the mortgagee.” See, also, Coleman v. Duke of St. Albans, 3
Ves. Jr. 95; Gresley v. Adderly, 1 Swanst. 573.

The American cases sustain the rule that so long as the
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mortgagor is allowed to remain in possession, he is entitled to
receive and apply to his own use the income and profits of the
mortgaged estate ; and, although the mortgagee may have the
right to take possession upon condition broken, if he does not
exercise the right, he cannot claim the rents; if he wishes to
receive the rents, he must take means to obtain the possession.
Wilder v. Houghton, 1 Pick. 87; DBoston DBank v. Red, 8
Pick. 459 5 Noyes v. Loich, 52 Me. 115.

In Hughes v. Edwards, 9 Wheat. 500, it was held that a
mortgagor was not accountable to the mortgagee for the rents
and profits received by him during his possession, even after
default, and even though the land, when sold, should be in-
sufficient to pay the debt, and that the purchaser of the equity
redemption was not accountable for any part of the debt be-
yond the amount for which the land was sold.

In the case of Gilman v. Illinois & Mississippt Telegraph
Company, 91 U. 8. 603, it was declared by this court that
where a railroad company executed a mortgage to trustees on
its property and franchises, “together with the tolls, rents,
and profits to be had, gained, or levied thereupon,” to secure
the payment of bonds issued by it, the trustees, in behalf of
the creditors, were not entitled to the tolls and profits of the
road, even after condition broken, and the filing of a bill to
foreclose the mortgage, they not having taken possession or
had a receiver appointed. The court said, in delivering judg-
ment in this case: “ A mortgagor of real estate is not liable
for rent while in possession. He contracts to pay interest not
rent.” So in Kountze v. Omaha Hotel Company, 107 U.S.
878, it was said by the court, speaking of the rights of a mort-
gagee: “But in the case of a mortgage, the land is in the
nature of a pledge : it is only the land itself, the specific thing,
which is pledged. The rents and profits are not pledged ; they
belong to the tenant in possession, whether the mortgagor or
third person claims under him. . . The plaintiff in this =
was not entitled to the possession, nor the rents and proﬁts."
See also Hutchins v. King, 1 Wall. 53, 57-58.

Chancellor Kent states the modern doctrine in the followir}g’
language : “The mortgagor has a right to lease, sell and 1
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every respect to deal with the mortgaged premises as ownerso
long as he is permitted to remain in possession, and so long as
it is understood and held that every person taking under him,
takes subject to all the rights of the mortgagee, unimpaired and
unaffected. Nor is he liable for rents, and the mortgagee must
recover the possession by regular entry by suit before he can
treat the mortgagor, or the person holding under him, as a
trespasser.” 4 Kent Com. 157. See also American Bridge
Company ~v. Heidelbach, 94 U. 8. 798; Clarke v. Curtis, 1
Grattan, 289; Bank of Ogdensburg v. Arnold, 5 Paige Ch.
883 Hunter v. Hays, T Biss. 362 ; Souter v. La Crosse Railway,
Woolworth C. C. 80, 85; Foster v. Lohodes, 10 Bank. Reg. 523.
The authorities cited show that, as the defendant in error took
no effectual steps to gain possession of the mortgaged premises,
he is not entitled to the rents and profits while they were occu-
pled by the owner of the equity of redemption.

The case against the right of the defendant in error to re-
cover in this case the rents and profits received by the owner
of the equity of redemption is strengthened by section 823,
chapter 4, title 1, General Laws of Oregon, 1843-1872, which
declares that “ a mortgage of real property shall not be deemed
& conveyance so as to enable the owner of the mortgage to re-
cover possession of the real property without a foreclosure and
sale according to law.”

This provision of the statute cuts up by the roots the doctrine
of Moss v. Gallimore, ubi supra, and gives effect to the view of
the American courts of equity that a mortgage is a mere
security for a debt, and establishes absolutely the rule that the
mortgagee is not entitled to the rents and profits until he gets
possession under a decree of foreclosure. Tor if a mortgage is
10t a conveyance, and the mortgagee is not entitled to posses-
sion, his claim to the rents is without support. This is recog-
nized by the Supreme Court of Oregon as the effect of a
mortgage in that State. In Besser v. Hawthorn, 3 Oregon, 129
at 133, it was declared : « Our system has so changed this class
of contracts that the mortgagor retains the right of possession
and the legal title.” See, also, Anderson v. Bawter, 4 Oregon,
105; Roberts v. Sutherlin, 1d. 219.
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The case of the defendant in error cannot be aided by the
stipulation in the defeasance of August 19th, 1874, exacted by
the mortgagee, that Goldsmith and Teal would, upon default
in the payment of the note secured by the mortgage, deliverto
Hewett, the trustee, the possession of the mortgaged premises.
That contract was contrary to the public policy of the State of
Oregon, as expressed in the statute just cited, and was not bind-
ing on the mortgagor or his vendee, and, although not
expressly prohibited by law, yet, like all contracts opposed to
the public policy of the State, it cannot be enforced. ZRailroad
Company v. Lockwood, 17 Wall. 857; Bank of Kentucky v.
Adams Express Company, 93 U. S. 1745 Marshall v. Balti-
more & Ohio Railroad Company, 16 How. 3145 Meguire v.
Corwine, 101 U. S. 108,

In any view of the case, we are of opinion that the defendant
in error was not entitled to receive the rents sued for in this
action. As this conclusion takes away the foundation of the
suit, it is unnecessary to notice other assignments of error.

The judgment of the Circuit Court is reversed, and the cause
remanded, to that court for further proceedings in con-
Jormity with this opinion.

BORS ». PRESTON.

IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF NEW YORK.

Argued January 4th, 1884.—Decided April 7th, 1884.

Consul— Constitutional Law— Evidence.

In cases coming from the Circuit Courts, this court will determine from its
own inspection of the record, whether they are of the class exclut 1'0\1 by
statute from the cognizance of those courts; this, although the question of
jurisdiction is not raised by the parties. :

The constitutional grant of original jurisdiction to this court of all caes ‘?lfrf"c"
ing consuls, does not prevent Congress from conferring original jurisdietion,
in such cases, also, upon the subordinate courts of the Union. o

The jurisdiction of the Circuit Courts of the United States of suits by citizens
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against aliens, is not defeated by the fact that the defendant is the consul

of a foreign government.
The alicnage of a defendant is not to be presumed from the mere fact that he
is the consul, in this country, of a foreign government.

This action was brought in the Circuit Court of the United
States for the Southern District of New York. The plaintiff
below, Preston, was a citizen of that State, while the defend-
ant was the consul at the port of New York, for the Kingdoms
of Norway and Sweden.

The object of the action was to recover damages for the
alleged unlawful conversion by defendant, to his own use, of
cerfain articles of merchandise. The answer denied the
material allegations of the complaint, and, in addition, by way
of counterclaim asked judgment against the plaintiff for cer
tain sums. To the counterclaim a replication was filed, and a
trial had before a jury, which resulted in a verdict in favor of
plaintiff for §7,313.10. For that amount judgment was entered
against the defendant. The defendant sued out this writ of
error.  The errors assigned with which the opinion of the
court deals were the following :

“1st Assignment of error. That the plaintiff in error being
b'efore, at the time of the commencement of this suit, and ever
since Consul of the Kingdoms of Norway and Sweden, he ought
not, according to the Constitution and laws of the United States,
‘b(‘) have been impleaded in the Circuit Court, but in the District
(rourr, of the United States, for the Southern District of New
York, or in some of the District Courts, and that the Circuit
Court had not jurisdiction of this cause, and should have directed
a verdict for said defendant.

% 2d Assignment of error. That judgment was given for the
fIt?iendant in error against the plaintiff in error, when by the laws
of the I'fnited States, the judgment ought to have been given for
the plaintiff in error against the defendant in error, it being ad-
mitted that the plaintiff in error was, at the time of the transac-
::L()rn‘?n the 8th of April, and continued to the trial, the Consul
Uirc‘u‘i‘;egen and Norw'ay,. at‘ th.e port of New York, whereby the

ourt had no jurisdiction of the cause.”
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Mr. George H. Forster for plaintiff in error.

Mr. B. F. Tracey for defendant in error.—I. The Circuit
Court has jurisdiction in cases of foreign consuls. Bizby v.
Jonsen, 6 Blatchford, 815 ; Grakam v. Stucken, 4 Blatchford,
50 ; St. Luke's Hospital v. Barclay, 3 Blatchford, 259.—I1. The
Circuit Court acquired jurisdiction against plaintiff in error as
an alien, by virtue of the undisputed allegation in the com-
plaint, which sets forth that the defendant in error is a citizen
of the State of New York, and that the plaintiff in error
is consul for the Kingdom of Norway and Sweden residing in
New York. A consul for a foreign country, discharging his
duties in an American seaport is, in the absence of any contrary
evidence, to be presumed in law to be an alien and a citizen
or subject of the country which he represents. Vattell, lib.
2, c. 2,8 34; Kent, Tth ed. 49.—III. Where it is alleged by the
plaintiff in his complaint as the only matter giving jurisdiction
to the Circuit Court that the defendant is a foreign consul, and
the defendant answers and goes to trial and raises no objection
or question as to the jurisdiction of the court until after he is
defeated, and the cause has been brought into this court, it will
be presumed in the absence of any testimony in the record to
the contrary, that the defendant was an alien; because the
natural presumption of his alienage is established by his failure
to assert the contrary when such an assertion would have de-
prived the court of jurisdiction and relieved him from the
trouble and expense of litigation. Fupress Company v. Kountz
Bro. 8 Wall. 342, at 351; Marshall v. Baltimore & Ohio Ruail-
road Company, 16 Tow. 314, 329 ; Gassiesv. Ballon, 6 Pet. 761
Robertson v. Cease, 97 U. S. 646 ; Brown v. Keene, 8 Pet. 115;
Grace v. American Insurance Company, 109 U. S. 278.—1IV.
The assignments of error in the record do not contain any
mention of a want of jurisdiction in the Circuit Court, and 1t
may mnot therefore be now considered.—V. If it shou]d_ be
held by this court that the Circuit Court had not jurisdiction,
then as this court possesses, itself, original jurisdiction in the
case by virtue of an express provision in the Constitution of the
United States and in the Judiciary Act, this court will, in fur-
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therance of justice, issue a wenire de novo and try the cause
now and here. Or, as in Robertson v. Cease, supra, leave to
amend will be accorded the defendant in error, that he may
distinctly set out the alienage of the plaintiff in error at the
time of the commencement of the action, nune pro tunec, and
irrespective of any statute of limitations. Other points taken
by the counsel related to the merits of the case.

Mr. Justicr Harpan delivered the opinion of the court.
After reciting the facts in the above language, he continued :

The assignments of error question the jurisdiction of the
Circuit Court, under the Constitution and the laws of the
United States, to hear and determine any suit whatever
brought against the consul of a foreign government.

Some reference was made in argument to the fact that the
defendant did not in the court below plead exemption, by
virtue of his official character, from suit in a Circuit Court of
the United States. To this it is sufficient to reply that this
court must, from its own inspection of the record, determine
whether a suit against a person holding the position of consul
of a foreign government is excluded from the jurisdiction of
the Circuit Courts. In cases of which the Circuit Courts may
take cognizance only by reason of the citizenship of the parties,
this court, as its decisions indicate, has, except under special
circumstances, declined to express any opinion upon the merits
on appeal or writ of error, where the record does not affirma-
tively show jurisdiction in the court below; this, because the
courts of the Union, being courts of limited jurisdiction, the
Presumption, in every stage of the cause, is, that it is without
their jurisdiction unless the contrary appears from the record.
Grace v. American Insurance Company, 109 U. S. 278, 283;
LRobertson, v. Cease, 97 U. S. 646.

Much more, therefore, will we refuse to determine on the
merits, and will reverse on the point of jurisdiction, cases
Wh_er'e the record shows affirmatively that they are of a class
“'}Ilch the statute excludes altogether from the cognizance of
Circuit Courts.  If this were not so it would be in the power of
the parties by negligence or design to invest those courts with
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a jurisdiction expressly denied to them. To these considera-
tions it may be added, that the exemption of the consul of a
foreign government from suit in particular courts, is the priv-
ilege, not of the person who happens to fill that office, but of
the State or government he represents. It was so decided in
Davis v. Packard, 7 Pet. 276, 284. While practically it may
be of no consequence whether original jurisdiction of suits
against consuls of foreign governments is conferred upon one
court of the United States rather than another, it is sufficient
that the legislative branch of the government has invested par-
ticular courts with jurisdiction in the premises.

We proceed then to inquire whether, under the Constitution
and laws of the United States, a Circuit Court may, under any
circumstances, hear and determine a suit against the consul of
a foreign government; in other words, whether other courts
have been invested with exclusive jurisdiction of such suits.

The Constitution declares that “the judicial power of the
United States shall extend . . . to all cases affecting am-
bassadors or other public ministers and consuls ;” « to controver-
sies between citizens of a State and foreign citizens or subjects;”
that “in all cases affecting ambassadors, other public ministers
and consuls, . . . the Supreme Court shall have original
jurisdiction ;” and that in all other cases previously mentioned
in the same clause “the Supreme Court shall have appellate
jurisdiction, both as to law and fact, with such exceptions and
under such regulations as the Congress shall make.”

The Judiciary Act of 1789 invested the District Courts of the
United States with “ jurisdiction, exclusively of the courts of
the several States, of all suits against consuls or vice-consuls,”
except for offences of a certain character; this court with
“ original, but not exclusive, jurisdiction of all suits . . - i_n
which a consul or vice-consul shall be a party ;” and the Circuit
Courts with jurisdiction of civil suits in which an alien is a
party. 1 Stat. 76-80. In this act we have an affirmance, by
the first Congress—many of whose members participated in the
convention which adopted the Constitution, and were, there-
fore, conversant with the purposes of its framers—of the prin-
ciple that the original jurisdiction of this court of cases n
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which a consul or vice-consul is a party, is not necessarily ex-
clusive, and that the subordinate courts of the Union may be
invested with jurisdiction of cases affecting such representatives
of foreign governments. On a question of constitutional con-
struction, this fact is entitled to great weight.

Very early after the passage of that act, the case of United
States v. Lavara, 2 Dall. 297, was tried in the Circuit Court of
the United States for the District of Pennsylvania, before
Justices Wilson and Iredell of this court, and the district
judge. It was an indictment against a consul for a misde-
meanor, of which, it was claimed, the Circuit Court had jurisdic-
tion under the eleventh section of the Judiciary Act, giving
Circuit Courts “exclusive cognizance of all crimes and offences
cognizable under the authority of the United States,” except
where that act “otherwise provides, or the laws of the United
States shall otherwise direct, and concurrent jurisdiction with
the District Courts of the crimes and offences cognizable therein.”
In behalf of the accused it was contended that this court, in
virtue of the constitutional grant to it of original jurisdiction
in all cases affecting consuls, had exclusive jurisdiction of the
prosecution against him. Mr. Justice Wilson and the district
Judge concurred in overruling this objection. They were of
opinion that although the Constitution invested this court with
original jurisdiction in cases affecting consuls, it was competent
for Congress to confer concurrent jurisdiction, in those cases,
upon such inferior courts as might, by law, be established.
My. Justice Iredell dissented, upon the ground that the word
original, in the clause of the Constitution under examination,
meant exclusive. The indictment was sustained, and the de-
f?nflallt upon the final trial, at which Chief Justice Jay pre-
Sldedl, was found guilty. He was subsequently pardoned on
condition that he would surrender his commission and
exequatur,

In United States v. Ortega, 11 Wheat. 467—which was a
crimina) prosecution, in a Circuit Court of the United States, for
the offence of offering personal violence to a public minister,
contrary to the law of nations and the act of Congress—one

of the questions certified for decision was whether the jurisdic-
VOL. cX1—17
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tion conferred by the Constitution upon this court, in cases
affecting ambassadors or other public ministers and consuls, was
not only original but exclusive of the Circuit Courts. DBut its
decision was waived and the case determined upon another
ground. Of that case it was remarked by Chief Justice Taney,
in @ittings v. Crawford, Taney’s Dec. 1, 5, that an expression
of opinion upon that question would not have been waived had
the court regarded it as settled by previous decisions.

In Davis v. Packard, wbi supra, upon error to the Court for
the Correction of Errors of the State of New York, the precise
question presented was whether, under the Constitution and
laws of the United States, a State court could take jurisdiction
of civil suits against foreign consuls. It was determined in the
negative, upon the ground that by the ninth section of the act
of 1789, jurisdiction was given to the District Courts of the
United States, exclusively of the courts of the several States, of
all suits against consuls and vice-consuls, except for certain
offences mentioned in the act. The jurisdiction of the State
courts was denied because—and no other reason was assigned
—jurisdiction had been given to the District Courts of the
United States exclusively of the former courts; a reason which
probably would not have been given had the court, as then
organized, supposed that the constitutional grant of original
jurisdiction to this court, in all cases affecting consuls, deprived
Congress of power to confer concurrent original jurisdiction, m
such cases, upon the subordinate courts of the Union. It. 18
not to be supposed that the clause of the Constitution giving
original jurisdiction to this court, in cases affecting consuls,
was overlooked, and, therefore, the decision, in that case, may
be regarded as an affirmance of the constitutionality of the act
of 1789, giving original jurisdiction in such cases, also, t0 Dis-
trict Courts of the United States. And it is a significant fact,
that in the decision in Dawis v. Packard, Chiet Justice Mar-
shall concurred, although he had delivered the judg“m?n)fs H}
Marbury v. Madison, 1 Cranch, 137; Cokens V. Virginia, 0
Wheat. 264, and Osborn v. Bank of the United States, ) Wheat.
738, 821, some of the general expressions in which are not 1m-
frequently cited in support of the broad proposition that the
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jurisdiction of this court is made by the Constitution exclusive
of every other court, in all cases of which by that instrument
it is given original jurisdiction. It may also be observed that
of the seven justices who concurred in the judgment in Dawvis
v. Packard, five participated in the decision of Osborn v. Bank
of the United States.

In St. Luke's Hospital v. Barclay, 3 Blatchford, 259, which
was a suit in equity in the Circuit Court of the United States
for the Southern District of New York, the question was dis-
tinctly raised whether the consular character of the alien de-
fendant exempted him from the jurisdiction of the Circuit
Courts. The jurisdiction of the Circuit Court was maintained,
the opinion of the court being that the jurisdiction of the Dis-
trict Courts was made by statute exclusive only of the State
courts, and .that under the 11th section of the act of 1789, the
defendant being an alien—no exception being made therein as
to those who were consuls—was amenable to a suit in the
Cireuit Court brought by a citizen. Subsequently the question

was reargued before Mr. Justice Nelson and the district Judge,
and the proposition was pressed that the defendants could not
i be sued except in this court or in some District Court. But the
former ruling was sustained. -
In Graham ¥. Stucken, 4 Blatchford, 50, the same question
Was carefully considered by Mr. Justice Nelson, who again

held that the constitutional grant of original jurisdiction to this
court in cases affecting consuls; the legislativesgrant in the
act of 1789 to this court of original but not exclusive jurisdic-
tion of suits in which a consul or vice-consul is a party ; and
the legislative grant of jurisdiction to the District Courts, exclu-
sive of the State courts, of suits against consuls or vice-consuls,
dl‘,l not prevent the Cireuit Courts, which had jurisdiction of
Suts to which an alien was a party, from taking cognizance of
& suig bI‘Ought by a citizen against an alien, albeit the latter
e &ty 'thfa time, the consul of a foreign government.
upf:; ?ftmgig W Oraufor(l, Taney’s Deec. 1', W:hich was a suit
]_nite[llgtomlssory note brought in 't.he District Court of ‘the
. N &te‘s for Ma?yl'and, by a citizen of that State against
consul of Great Britain, the point was made in the Circuit
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Court on writ of error that by the Constitution of the United
States this court had exclusive jurisdiction of such cases.

The former adjudications of this and other courts of the
Union were there examined, and the conclusion reached—and
in that conclusion we concur—that, as Congress was not ex-
pressly prohibited from giving original jurisdiction in cases
affecting consuls to the inferior judicial tribunals of the United
States, neither public policy nor convenience would justify the
court in implying such prohibition, and, upon such implication,
pronounce the act of 1789 to be unconstitutional and void
Said Chief Justice Taney: “If the arrangement and classifica-
tion of the subjects of jurisdiction into appellate and original,
as respects the Supreme Court, do not exclude that tribunal
from appellate power in the cases where original jurisdiction is
granted, can it be right, from the same clause, to imply words
of exclusion as respects other courts whose jurisdiction is not
there limited or prescribed, but left for the future regulation of
Congress? The truerule in this case is, I think, the rule which
is constantly applied to ordinary acts of legislation, in which
the grant of jurisdiction over a certain subject-matter toone
court, does not, of itself, imply that that jurisdiction is to be
exclusive. In the clause in question, there is nothing but mer¢
affirmative words of grant, and none that importa design toex
clude the subordinate jurisdiction of other courts of the United
States on the same subject-matter.” Taney’s Dec. 9. After
alluding to the fact that the position of consul of a foreign
government is sometimes filled by one of our own citizens, he
observes: “It could hardly have been the intention of th‘f
statesmen who framed our Constitution to require that on ol
our citizens who had a petty claim of even less than five dollars
against another citizen, who had been clothed by some foreign
government with the consular office, should be compelled to g0
into the Supreme Court to have a jury summoned in orderto el
able him to recover it ; nor could it have been intended, th&tﬂj“
time of that court, with all its high duties to perform, Sh‘?“}“
be taken up with the trial of every petty of’fence‘tlmt”mlgj[‘-
be committed by a consul in any part of the thed"?‘tam’
that consul, too, being often one of our own citizens.
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Such was the state of the law when the Revised Statutes of
the United States went into operation. By section 563 it is
provided that “ the District Courts shall have jurisdiction . . .
of all suits against consuls or vice-consuls,” except for certain
offences; by section 629, that “the Circuit Courts shall have
criginal jurisdiction ” of certain classes of cases, among which
are civil suits in which an alien is a party ; by section 687, that
this court shall have  original but not exclusive jurisdiction of
all suits . . . in which a consul or vice-consul is a party ;”
and by section 711, that the jurisdiction vested in the courts of
the United States in the cases and proceedings there mentioned—
among which (par. 8) are “ suits against ambassadors or other
public ministers or their domestics, or domestic servants, or
against consuls or vice-consuls ”-—shall be exclusive of the
courts of the several States. But by the act of February 18th,
1875, that part of section 711 last quoted was repealed, 18 Stat.
318; so that, by the existing law, there is no statutory pro-
vision which, in terms, makes the jurisdiction of the courts of
the United States exclusive of the State courts in suits against
consuls or vice-consuls.

Itis thus seen that meither the Constitution nor any act of
Congress defining the powers of the courts of the United States
has made the jurisdiction of this court, or of the District Courts,
exclusive of the Cirenit Courts in suits brought against persons
who hold the position of consul, or in suits or proceedings in
which a consul is a party. The jurisdiction of the latter courts,
conferred without qualification, of a controversy between a
citizen and an alien, is not defeated by the fact that the alien
happens to be the consul of a foreign government. Conse-
(uently, the jurisdiction of the court below cannot be questioned
tpon the ground simply that the defendant is the consul of the
Kingdom of Norway and Sweden.

But as this court and the District Courts are the only courts
of the Union which, under the Constitution or the existing
Sﬁa'tutes, are invested with jurisdiction, without reference to the
atizenship of the parties, of suits against consuls, or in which
?Or{suls are parties, and since the Circuit Court was without
Jmisdiction, unless the defendant is an alien or a citizen of some
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State other than New York, it remains to consider whether the
record shows him to be either such citizen or an alien. There
is neither averment nor evidence as to his citizenship, unless
the conceded fact that he is the consul of a foreign government
is to be taken as adequate proof that he is a citizen or subject
of that government. His counsel insist that the consul of a
foreign country, discharging his duties in this country, is, in
the absence of any contrary evidence, to be presumed in law to
be a citizen or subject of the country he represents. This pre-
sumption, it is claimed, arises from the nature of his office and
the character of the duties he is called upon to discharge. But,
in our opinion, the practice of the different nations does not
justity such presumption. ¢ Though the functions of consul,”
says Kent, “would seem to require that he should not bea
subject of the State in which he resides, yet the practice of the
maritime powers is quite lax on this point, and it is usual, and
thought most convenient, to appoint subjects of the foreign
country to be consuls at its ports.” 1 Kent, 44. In Gittingsv.
Crawford, ubi supra, it was said by Chief Justice Taney that,
“in this country, as well as others, it often happens that the
consular office is conferred by a foreign government on one of
our own citizens.” It is because of this practice that the ques-
tion has frequently arisen as to the extent to which citizens of
a country, exercising the functions of foreign consuls, are ex-
empt from the political and municipal duties which are in-
posed upon their fellow citizens. 1 Halleck’s International
Law, London Ed., vol. 1, ch. 11, § 10, ¢f seg. In an elaborate
opinion by Attorney-General Cushing, addressed to Secretary
Marcy, the question was considered whether citizens of the
United States. discharging consular functions here by appoint-
ment of foreign governments, were subject to service in the
militia or as jurors. 8 Opin. Attys-Genl. 169. Tt was, perhaps
because of the difficulties arising in determining questionso
this character that many of the treaties between the United
States and other countries define with precision the privileges
and exemptions given to consuls of the respective nations—
exemptions from public service being accorded, as & general
rule, only to a consul who is a citizen or subject of the country
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he represents. Rev. Stat. of Dist. Col., Public Treaties, Index,
title “ Consuls.” -

Jut it seems unnecessary to pursue the subject further.
When the jurisdiction of the Circuit Court depends upon the
alienage of one of the parties, the fact of alienage must appear
affirmatively either in the pleadings or elsewhere in the record.
Brown v. Keene, 8 Pet. 115 5 Bingham v. Cabot, 3 Dall. 382 ;
Capron v. Van Noorden, 2 Cranch, 126; Robertson v. Cease,
supra. It cannot be inferred, argumentatively, from the single
circumstance that such person holds and exercises the office of
consul of a foreign government. Neither the adjudged cases
nor the practice of this government prevent an American cit-
izen—not holding an office of profit or trust under the United
States—from exercising in this country the office of consul of a
foreign government.

Our conclusion is that, as it does not appear from the record
that the defendant is an alien, and since it is consistent with
the record that the defendant was and is a citizen of the same
State with the plaintiff, the record, as it now is, does not pre-
sent a case which the Circuit Court had authority to determine.
Without, therefore, considering the merits of this cause,

The judgment must be reversed, and the cause remanded Jor

such further proceedings as may be consistent with this
opinion. It is so ordered. *

) Mr. Justice Gray.—Mg. Justice MiLrer and myself concur
mm the Judgment of reversal, on the ground that the Circuit
Court had no Jurisdiction of the case, because the record does
not show that the defendant was an alien, or a citizen of a dif-
ferent State from that of which the plaintiff was a citizen. We
€Xpress no opinion upon the question whether, if the record
had shown that state of facts, as well as that the defendant
Was a consul, the Circuit Court would have had jurisdiction.
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LOVELL & Another ». ST. LOUIS MUTUAL LIFE IN-
SURANCE COMPANY & Others.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE
MIDDLE DISTRICT OF TENNESSEE.

Submitted March 14th, 1884.—Decided April 7th, 1884,
Contract—Damages—Insurance.

A policy of life insurance containing a provision that a default in payment of
premiums shall not work a forfeiture, but that the sum insured shall then
be reduced and commuted to the annual premiums paid, confers the right on
the assured to convert the policy at any time, by notice to the insurer, into a
paid-up policy for the amount of premiums paid.

The neglect to pay & premium on a policy of life insurance will not work a for-
feiture of the policy if the neglect was caused by a representation made in
good faith but without authority by an agent of the insurer that it would
be converted by his principal into a paid-up policy on the basis of the
premiums already paid in.

On the termination of its business by a life insurance company, and the transfer
of its assets and policies to another company, each policy holder may, if he
desires, terminate his policy and maintain an action to recover from the
assets such sum as he may be equitably entitled to. _

In such case the measure of damages will be the amount of premiums paid
less the value of the insurance of which he enjoyed the benefit.

When one party to an cexecutory contract prevents the performance of it, or
puts it out of his own power to perform it, the other party may regard it as
terminated, and demand whatever damages he has sustained thereby.
United States v. Behan, 110 U, S. 839, cited and affirmed.

This case was commenced by a bill in chancery filed by the
appellants, Lovell and wife, citizens of Tennessee, against th'e
St. Louis Mutual Life Insurance Company and the St. Lou}S
Life Insurance Company, for relief in relation to a certam
policy of insurance issued by the former company through an
agent at Nashville, Tennessee, to Tovell on his own lif(j for the
sum of 85,000, for the benefit of his wife, and to be paid toyhel‘
on his death. The policy was dated the 24th of Apri.I, 1.\'68..
and stipulated for the payment of an annual premiun of
$162.14, payable (in the words of the instrument) as follows:
“ An annual premium note of §33, and a semi-annual cash
premiumm of $54.57 on the 24th days of April and October, the
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first one of said notes, and the first semi-annual cash premium,
commencing with the date of this policy.” There was a con-
dition in the policy that if, after the payment of the first three
annual premiums, a default should be made in the payment of
the annual premiums thereafter to become due, then (in the
words of the condition) “such default shall not work a forfeiture
of this policy, but the sum of $5,000, the amount insured, shall
be then commuted or reduced to the sum of the annual premiums
paid.”  After setting out the policy the bill stated the follow-
ing facts. The premiums called for by the policy were all
paid down to and including the 24th of April, 1873; a new
premium note being given at the end of each year, and any
dividends due to the insured being credited thereon, the com-
pany being a mutual one. At, or shortly after, the last pay-
ment (which was made to one Foote, agent of the company at
Louisville, Kentucky, the agency at Nashville having been dis-
continued), Lovell made known to Foote his desire to receive a
paid-up policy for what he was entitled to, and a return of his
premium note ; he and the agent agreeing, as had also been
represented by the agent at Nashville, on the issuing of the
policy, that all the money he had paid by way of premiums
(amounting to $822 less the amount of his outstanding note)
would be credited to him, and that he could have a paid-up
policy for such amount as that money under the regulations of
the company would entitle him to if he had paid it all at once
for a paid-up policy. With this view and understanding he
surrendered his policy to the agent, to be transmitted to the
_lloqle office at St. Louis and exchanged for a paid up policy
In its stead. Lovell being engaged in steamboating on the
?‘!-ISSISSippi, gave the matter no further thought, supposing that
1t W_ogld be all right. But after some time, he was surprised at
recelving notice to pay the interest on his note, and on going
to' llliS home he found that instead of a paid-up policy, the
Omg“fal policy had been returned with an indorsement on the
nargin in the words and figures following :

‘:IH d.efau]t of payment of renewal premium due 24th October,
1873, this policy is commuted and reduced to cight hundred and
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twenty-two dollars on condition that the interest on outstanding
premium notes is paid annually in advance.

“M. A. CaMPBELL, Assignee.”

The complainant, Lovell, went to the agent at Louisvilleand
protested against the course of the company, and insisted that
he was to have received a paid-up policy, and a return of his
note ; but the agent told him that since the agreement made
with him for a paid-up policy the St. Louis Mutual Life In-
surance Company had sold out to the Mound City Life
Insurance Compary (whose name was afterwards changed to
the St. Louis Life Insurance Company), and that such a thing
as issuing to him a paid-up policy, or even restoring or rein-
stating his policy, was wholly outside of the contract with the
Mound City Company, and that the policy was now forfeited.

The bill charged that after the original policy was sur-
rendered for exchange as aforesaid, without the knowledge or
consent of complainant, the St. Louis Mutual Life Insurance
Company sold and transferred its entire assets, name, good
will, &c., to the Mound City Life Insurance Company, before
any interest had accrued on his premium note. The complain-
ant insisted that he had been guilty of no default that ought to
work a forfeiture of his policy ; and that the money paid by
him on his policy should be refunded to him with interest, and
that his outstanding note should be delivered up to be cancelled.
The bill further stated that there was in the hands of William
Morrow, treasurer of the State of Tennessee, $20,000 of State
bonds, held as the property of the insurance company, under
the laws of Tennessee, as indemnity against loss to citizens of
Tennessee on life policies such as that of complainant; he
therefore prayed for an attachment and an injunction to hold
said fund subject to the orders of the court, until the claim of
the complainant should be satisfied. The bill concluded with &
prayer for general relief.

An attachment and injunction were issued as prayed, and the
defendants appeared and answered the bill.

The answer did not question the material averments of t'he
bill, and admitted that the affairs of the St. Louis Mutual Life
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Insurance Company having become greatly embarrassed, on the
7th of October, 1873, the superintendent of the Insurance De-
partment of the State of Missouri filed in the Circuit Court of
St. Louis County a petition setting forth that the company was
insolvent and praying for an injunction against its carrying on
the business further, and that such an injunction was issued ;
and that, in due course, the court pronounced the company in-
solvent and restrained it from reinsuring its risks without the
order and consent of the court. What further took place in
reference to the affairs of the company is shown by the follow-
ing extracts from the joint answer of the two companies; that
Is to say :

“In the progress of said matter said Frank P. Blair, super-
intendent as aforesaid, on December 13th, 1873, filed his motion
In said cause, praying said court to order said company to rein-
sure all the risks held by it in the Mound City Life Insurance
Company upon the terms set forth in said motion, and allow him
to dismiss his suit as aforesaid. Said terms were that said St.
Louis Mutual Life Insurance Company should transfer to said
Mound City Life Insurance Company all of its assets, real, per-
sonal, or mixed, wheresoever situated, and -that in consideration
of said transfer said Mound City Life Insurance Company, whose
name was afterward changed to the St. Louis Life Imsurance
Company, should reinsure all risks of said St. Louis Mutual Life
Insurance Company, and assume all its liabilities, and should for
these purposes increase its capital stock to the sum of $1,000,000,
such increase to be secured and paid according to the laws of the
State of Missouri, and to the satisfaction of said superintendent.
Said motion was duly considered by said court, and was ultimately
granted,. !

“No policy holder of said St. Louis Mutual Life Insurance
Company, and no stockholder therein, appeared in opposition
thereto, or made any objections, and said arrangement was
aceordingly fully consummated and carried out according to the
terms of said motion,

“And said St. Louis Life Insurance Company in good faith
undertook, and is now undertaking, so to carry out said arrange-
ment, and to perform all the terms and conditions, covenants,
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promises, and agreements thereof. All the stockholders of the
said St. Louis Mutual Life Insurance Company have, in good
faith, accepted the said transfer and reinsurance under the order
of said court, and a very large majority of its policy holders, to
wit, more than 8,000, have surrendered their policies in it, and
accepted policies in lien from the St. Louis Life Insurance
Company, which is, moreover, by the terms of its contract with
the St. Louis Mutual Life Insurance Company, so approved as
aforesaid, directly liable on any and all policies issued by said
last mentioned company to the same extent as itself would have
been.

“Said contract was made and said transfer and assumption of
liabilities executed, and said increase of capital stock made on or
before January 17th, 1874.”

Lovell, being sworn as a witness in the cause, fully verified
all the allegations of the bill, and there was no conflicting
evidence. He showed that when he surrendered his policy to
be exchanged for a paid-up policy, in April, 1873, it was with
the distinet understanding, both of himself and the agent of
the company, that he was entitled to, and would receive, a paid-
up policy for an amount which the aggregate sum of premiums
paid, less the premium note, would purchase if paid as a single
premium, and would also receive his premium note; and that
the company kept his policy from the time of its surrender in
April until after October, and after the company had become
insolvent and had been put under injunction, without giving
him any notice that he would not receive what he supposed
himself entitled to.

The cause came on to be heard before the circuit judge and dis-
trict judge, holding the Circuit Court of the United States for
the Middle District of Tennessee, and the judges differing in
opinion upon the questions arising in the case, in accordance
with the opinion of the circuit judge, the bill of complaint was
dismissed ; and the following questions were certified for the
opinion of this court, to wit:

“1st. Whether during the lifetime of complainant, James W.
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Lovell, any suit is maintainable upon the policy of life insurance
get forth in the record in this case.

“2d. Whether the insolvency of the St. Louis Mutual Life In-
surance Company and its contract of reinsurance of December,
1873, with the Mound City Life Insurance Company, accompanied
by the transfer of the assets of the former to the latter company,
as set forth in the record of this case, operated to confer upon
complainants, or either of them, any right of action or suit against
the St. Louis Mutual Life Insurance Company, or against the St.
Louis Life Insurance Company.

“3d. Whether, if so, complainants can maintain this suit upon
this record apart from the other policy holders of said St. Louis
Mutual Life Insurance Company, whose policies were in force at
the time of said reinsurance transaction, and who, equally with
complainants, dissented therefrom.”

Mr. Andrew MeClain for appellants.

M. B. MeP. Smith for appellees.

M. Jusrice Braprey delivered the opinion of the court.
After stating the facts in the foregoing language he continued :

The first and main question is, whether, under all the cir-
cumstances, including the insolvency of the company and the
transfer of its business to another company, the complainants
are entitled to any relief. What they ask is a return of the
money actually paid on the policy, with interest, and a sur-
render of the premium note ; but, if not entitled to this relief,
are they entitled, under the general prayer, to relief in any
form ?

We are satisfied that when Lovell surrendered his policy in
April, 1873, for the purpose of having it exchanged for a paid-
up 'policy, he exercised a right which the condition of the
policy gave him. Tt is true the precise terms of the condition
are, that the policy shall be commuted in case default is made
In the payment of any premium; but as the making of a
default is entirely optional with the insured, it follows that the
conversion of the policy from an annual-premium policy to a
paid-up policy, is at the option of the insured, at any time after
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the payment of the first three annual premiums. Though in
no default, he may elect to pay no more premiums, and may
give notice to the company to that effect; for it is the exercise
of his option against his own interest; since it would be his
interest to hold the policy for its whole amount until the
maturity of the next premium, and then to make default. But
the greater always includes the less. The right to have the
policy commuted and reduced to a paid-up policy, by making
a default in the payment of a premium, in legal effect includes
the right to have it so commuted and reduced by electing at
any time to make such default and giving due notice to the
company of such election.

At all events, neither the agent of the company, nor the
company itself, made any objection to the surrender of the
policy at the time when it was actually surrendered for the
purpose of exchange.

But it is clear that both Lovell and the agent of the company
labored under a mutual mistake as to the amount of the paid-
up policy to which Lovell was entitled. They supposed that
he was entitled to a paid-up policy for such amount as the sum
of the premiums paid (less the premium note) would purchase,
if paid as a single premium ; whereas the actual stipulation, or
condition, was that the sum insured should be commuted or re-
duced to the amount of the premiums themselves, not the
amount of insurance that they would purchase.

Now whilst it is true that thé mutual mistake of Lovell and
the company’s agent could not change the written stipulation,
nor bind the company to give Lovell a paid-up policy for a
greater amount than the sum of the premiums paid, yet as the
mistake was in fact made, and as Lovell surrendered his policy
under the influence of that mistake, and, as he testifies, w.ith
the distinct understanding that he was to receive a new pohgy
corresponding to such mistaken view, and also to receive his
premium note for cancellation, it was the duty of the company,
either to have returned him his policy unchanged, or at least
to have given him notice of the mistake, so that he migl.lt have
had an opportunity of determining whether he would s‘gll have
his policy commuted or not. Good faith required this much
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from the company. For, it must be presumed that their agent,
in transmitting the policy to the home office for the purpose
of being commuted and exchanged, communicated what had
passed between him and Lovell on the subject; and, at all
events, the communications made by Lovell to the agent were
notice to the company.

But nothing of the kind was done. The company neither
returned the policy, nor gave Lovell any notice that it would
not be commuted for the amount which he supposed and
expected it would be ; and, of course, he was led to suppose that
everything was right, and that he would receive his paid-up
policy and note in due time. On the contrary, the company
kept the original policy for more than six months—from April
until October—until after they had gone or were forced into a
process of liquidation, and then some person, designating him-
self as assignee, made the indorsement on the policy which has
been referred to, declaring that, in default of payment of re-
newal premium due 24th October, 1873, the policy was com-
muted and reduced to $822, on condition that the interest on
outstanding premium notes should be paid annually in advance
and because the interest was not paid on the premium note in
April, 1874, the parties having possession of the note, and who
had assumed the obligations of the company, declared the
policy altogether forfeited, and the complainant entitled to
nothing whatever.

It seems to us that the mere statement of the case is enough
toshow the want of equity in the transaction on the part of the
companies, and the right of the complainants to some relief at
the hands of the court.

.The sum of the matter is this: the complainant surrendered
his policy, as he had a right to do, for the purpose of having it
commuted to a paid-up policy; but he did so with the under-
Sta.nding between him and the agent of the company that the
paid-up policy was to be for such amount as the premiums paid
“'011.1(1 purchase, and that his premium note should be returned
tohim.  So far as the amount of the paid-up policy was con-
cerned, the complainant and the agent acted under a mutual
mistake; but the company kept the policy for six months
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without giving the complainant any notice of the mistake, and
then, by indorsement on the policy, attempted to reduce it to
a different amount, subject to the payment of interest on the
preminm note, and kept the note instead of delivering it up for
cancellation. In the mean time the company conveyed all its
assets to another company, and transferred to such other com-
pany all its business, and all interest in its outstanding pol-
icies, and completely and utterly put it out of its own power to
fulfil any of its obligations, and virtually went out of existence.

Under these circumstances we hold, first, that the complain-
ant Lovell, was in no default, and that he did not forfeit Lis
rights under his policy ; secondly, that he was under no obliga-
tion to continue his insurance, either under his original policy,
or under a paid-up policy, with the new company to which the
St. Louis Mutual Life Insurance Company transferred its busi-
ness; thirdly, that since the latter company totally abandoned
the performance of the contract made with the complainant,
and transferred all its assets and Dbusiness to another company,
and since the contract is executory and continuous in its nature,
the complainant had a right to consider the contract as at an
end, and to demand what was justly due to him by reason of
its abandonment by the company.

Our first conclusion, that the complainant was not in default,
and therefore that he forfeited no rights under his policy, s
based on the fact that when he elected to have his original
policy commuted to a paid-up policy, and surrendered it to the
company for that purpose without objection on its part, he had
no further duty to perform, and no further premium or interest
to pay; and, therefore, he could not make any default. 1le
became entitled to a paid-up policy of some amount or other.
If a difference arose between him and the company as to what
the amount was, he would have been entitled to change _hlS
mind, and take back his original policy. The company beng
presumably informed, through its agent, of the amount which
the complainant considered himself entitled to, should have
given him notice, if they did not agree to that amount. They
gave him no notice, but assumed to reduce his policy to
an amount different from that which he deemed his due, and
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retained his note, which he expected to be delivered up to be
cancelled ; and no notice of this procedure was communicated
to the complainant until after the company had been declared
insolvent, and had placed all of its assets and business out of
its hands. We think it clear that the complainant was in no
default whatever.

Our second conclusion, that the complainant was under no
obligation to continue his insurance in the new company, we
think is equally clear. He had nothing to do with that com-
pany; it was a stranger to him. It is true that it received all
the old company’s assets, and assumed all its obligations on
policies and otherwise; and the complainant was relegated to
the new company for the obtainment of his rights, whatever
they were. But that was a transaction between the companies
themselves, with which he had nothing to do; and under such
atotal change of relations and parties, it would be most un-
reasonable that he should be compelled, against his will, or
with the alternative of abandoning all his rights, to continue
all his life to fulfil an executory contract by the payment of
premiums to a company to which he was a total stranger, and in
which, perhaps, he reposed no confidence whatever, or to take
a paid-up policy in such company.

Still the complainant might be without other remedy than
that of accepting insurance in the new company, or of prose-
cuting the old and virtually defunct company, if it were not for
the fund deposited with the treasurer of Tennessee as indem-
nity to the citizens of that State holding policies in the com-
pany.  The assignment of all its assets by the old company to
the new one upon the consideration of its obligations being
assumed by the new company, is somewhat analogous to an
dssignment of property by a debtor for the benefit of his cred-
tors, in which only those creditors who are preferred, or those
Who' choose to come in and participate in the fund assigned,
Tecelve any benefit, whilst those who refuse to come in take
Lo benefit, preferring to retain their claim against the debtor.
|8° here, if the complainant does not choose to continue his
nsurance with the new company, he would have no remedy

#Xept against the old company (which is totally unable to
YOL. cx1—18
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respond) were it not for the fund which has been attached in
the hands of the State treasurer of Tennessee. To this fund
the complainant, being a citizen of Tennessee, had a right to
resort. The object of the laws of Tennessee in requiring the
fund to be placed on deposit with the treasurer was to protect
and indemnify its own citizens in their dealings with the com-
pany. The assignment to the new company in Missouri could
not deprive them of the right to this indemnity.

Our third conclusion is, that as the old company totally
abandoned the performance of its contract with the complain-
ant by transferring all its assets and obligations to the new
company, and as the contract is executory in its nature, the
complainant had a right to consider it as determined by the act
of the company, and to demand what was justly due to him in
that exigency. Of this we think there can be no doubt.
Where one party to an executory contract prevents the per-
formance of it, or puts it out of his own power to perform it,
the other party may regard it as terminated and demand what-
ever damage he has sustained thereby. We had occasion to
examine this subject in the recent case of United States v. Behan,
110 U. 8. 839, to which we refer. It is unnecessary to discuss
it further here.

The question remains as to what is justly due to the complain-
ant in this case, by reason of the contract being terminated by
the act of the company. He demands a return of all the
premiums paid by him, with interest, less the amount of his
premium note ; and that said note shall be delivered up to be
cancelled. But we do not think that he is entitled to a retui
of the full amount of his premiums paid. e had the Denefit
of insurance upon his life for five years, and the value of that
insurance should be deducted from the aggregate amount of
his payments. In other words, the amount to which the com-
plainant is entitled is, what is called and known in the life insur-
ance business as the value of his policy at the time it was Su
rendered, with interest, less the amount of his premium note,
which should be surrendered and cancelled. The balance'd\}e
him will be small, but it will be something ; and whatever l.t 15,
he is entitled to it, as well as to a surrender of his premium
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note; and his bill ought not to have been dismissed. The amount
due the complainant can easily be ascertained by the court
by calling in the aid of an expert, without the trouble and ex-
pense of a reference to a master. The equitable value of a pol-
icy, according to the age of the insured life at the time it was
issued, and the number of years it has run, is shown by the
ordinary tables used by every life insurance company, and there
can be no difficulty in ascertaining the amount in this case.
The point of time for calculating the value will be immediately
after the payment of the premium due on the 24th of April,
1873, five years having fully expired, and the first payment
being made on the sixth year.

The question has been raised whether the complainant can
maintain this suit alone, without bringing in all the other pol-
icy holders.  'We see no reason why not. It does not appear
that there are any other policy holders who have not accepted
the terms of the arrangement between the two companies, and
continued their policies in the new company. Nor does it ap-
pear but that the fund now in court is abundantly sufficient to
meet all demands upon it in favor of those for whose indemnity
it was deposited in the treasurer’s office, without any abate-
ment, or the necessity of a pro rata distribution.

Of course, the St. Louis Life Insurance Company is a proper
party to this suit, by reason of its claiming the fund attached
therein, as part of the assets of the St. Louis Mutual Life Insur-
ance Company assigned to it.

In conclusion, our opinion is, that the following answers
shoulcll be returned to the questions certified by the judges of
the Circuit Court, that is to say :

To the first: That during. the lifetime of the complainant,
James W. Lovell, a suit is maintainable upon the policy of life
surance set forth in the record, under the circumstances and
IUIr' the cause stated in this opinion.

_ Tothesecond: That the insolvency of the St. Louis Mutual
éﬂ*e ]nsurange Company, and its contract of reinsurance with
¢ Mound City Life Insurance Company, accompanied by the

glansfer of all its assets to the latter company, as set forth in

¢ record, did operate to confer upon the complainants a
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right of action against the said companies as stated in this
opinion.

To the third : That this suit may be maintained upon the
record presented therein, apart from the other policy holders of
the St. Louis Mutual Life Insurance Company.

It follows that

The decree of the Circuit Cowrt must be reversed, and the

cause remanded for further proceedings in accordance with
this opinion ; and it is so ordered.

RECTOR w». GIBBON & Another.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE
EASTERN DISTRICT OF ARKANSAS.

Argued March 19th, 1884.—Decided April Tth, 1884.

Hot Springs Reservation— Public Lands—Estoppel.

The powers conferred upon the commissioners appointed under the “Act in
relation to the Hot Springs Reservation in the State of Arkansas » passed
March 8d, 1877, 19 Stat. 877, were analogous to those conferred upon the
Receiver and Register of the Land Office in cases of conflicting claims to
pre-emption.

The aim of Congress in statutes relieving parties from the consequences 0
fects in title has been to protect bona fide settlers, and not intruders upon

f de-

each of contract to

the original settlers, seeking by violence, or fraud, or br :
an

appropriate the benefit of their,labor. The legislation in this respect
the decisions of this court upon it reviewed. ' L
The provision in §5 of the act of March 3d, 1877, that the commissioners shaa:
* finally determine the right of each claimant or occupant,” relates 10 ﬂl_t
legal title which under the act is to pass from the United States ; but ‘L
does not preclude a court of equity, after issue of a patent in accorllaﬂ:t
with the determination of the commissioners, from inquiring Whther t'l
legal title from the United States is not equitably subject toa t‘rust in favor
of other parties, Johnson v. Towsley, 13 Wall. 72, cited and 1olllowct1. T
After the passage of the act of June 11th, 1870, 16 Stat. 149, referring the il y
in the Hot Springs Reservation to the Court of Claims, but belfme the Zr
judications under it, A, who had been in possession of a tract in the Tﬂ-j i
vation for nearly forty years, leased it to B, with a covenant from B tf" °“_q
render at the expiration of the term. In the proceedings under t]lﬁ—- th the
title was adjudged invalid. Hot Springs Cases, 92 U. 8. 698, Under

e
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act of March 8d, 1877, 19 Stat. 877, A and one claiming by assignment
from B appeared before the commissioners, each claiming the right to
receive the certificate for the leased tract. The commissioners adjudged
it to B’s assignee, and a patent issued accordingly. Held, That under
the circumstances the assignee of B, the lessee, was estopped in equity
from setting up the subsequently acquired legal title against A, the lessor.

This was a suit in equity commenced in Garland Circuit
Court in Arkansas, and removed under the Removal Act to the
Circuit Court of the United States for the Eastern District of
Arkansas. The bill alleged that the plaintiff went into posses-
sion, in 1839, of a tract of land within the Hot Springs Reserva-
tion in Arkansas, under color of title derived from the location
of a New Madrid claim, and made valuable improvements on
it, and continued in possession until dispossessed in 1876 by the
receiver appointed by the Court of Claims; that in 1873, a
lease was made by his son, as his trustee, to Gibbon and Kirk-
patrick, parties defendant, the lessees covenanting to make cer-
tain improvements thereon, which were to become the lessor’s
Property on the expiration of the term on payment of a partof
the cost, and to pay an agreed rent and to deliver up the
premises on the expiration of the term; that in 1877 , Gibbon
and Kirkpatrick transferred the lease to one Ballantine, who
died leaving his children, the other parties defendant, as heirs;
that in the proceedings before the commissioners under the act
of March 3d, 1877, 19 Stat. 37 7, the plaintiff appeared and
ﬁlled a claim to purchase the tract, and the heirs of Ballantine
did the same, and that the commissioners awarded the right to
‘§|le heirs. There were other allegations not material in the
1ssties decided in this case. The bill was demurred to because
“ plaintiff claims the property described in the complaint, on the
ground that he was an occupant and owner of improvements
thereon, when that question, as appears, was finally decided by
the Hot Springs commissioners under the act of Congress of
March 8d, 1877.»

Section 5 of that act is as follows :

% 4 . 0 P
Skc. 5. That it shall be the duty of said commissioners to

Show1};)- metes and bounds on the map herein provided for, the
Parcels or tracts of lands claimed by reason of improvements made
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thereon, or occupied, by each and every such claimant and occu-
pant on said reservation ; to hear any and all proof offered by
such claimants and occupants and the United States in respect to
said lands and in respect to the improvements thereon; and to
finally determine the right of each claimant or occupant to pur-
chase the same, or any portion thereof, at the appraised value,
which shall be fixed by said commissioners : Provided, however,
That such claimants and occupants shall file their claims, under
the provisions of this act, before said commissioners within six
calendar months after the first sitting of the said board of com-
missioners, or their claims shall be forever barred; and no claim
shall be considered which has acerued since the twenty-fourthday
of April, eighteen hundred and seventy-six.”

The demurrer was sustained. The plaintiff appealed.

Mr. A. II. Garland (Mr. U. M. Rose and Mr. F. W. Comp-
ton were with him) for appellant.

Mr. Sol. F. Clark and Mr. Samuel W. Williams for ap-
pellees.

Mg. Justice FieLp delivered the opinion of the court.

This is a suit in equity, brought by the plaintiff to chargethe
heirs-at-law of David Ballantine, as trustees of certain real
property within the Hot Springs Reservation in the State of
Arkansas, and compel them to convey it to him. The question
for determination is whether under the act of Congress of
March 3d, 1877, providing for the sale of part of the reserva-
tion, they were entitled to purchase the property in preference
to him.

From the protracted litigation to which it has given rise, the
Hot Springs Reservation is famous in the history of land .tl.’deS
of the country. Early in the present century the medicinal
qualities of those springs were discovered, and from that fact
the adjacent lands had an exceptional value. They Were
claimed by different individuals, some portions under a New
Madrid certificate, and some portions under pre-emption settle-
ments. The plaintiff entered upon the parcels in controversy
as early as 1839, under an attempted location of a New Madrid
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certificate made in 1820, and he remained in their exclusive
possession until April 24th, 1876. They were then taken in
charge by a receiver appointed by the Court of Claims under
an act passed in 1870, to enable persons claiming title, either
legal or equitable, to the whole or to any part of the four
sections of land constituting the reservation, to bring suit in
that court for the determination of their title as against the
United States. Four suits were brought, one of them by the
plaintiff, and they resulted in an adjudication that the title was
in the United States, and that the several claims were invalid.
Hot Springs Cases, 92 U. 8. 698. The decision against him
was regarded as a special hardship, both from his long posses-
sion, and from the fact that his failure to obtain a title was
occasioned by the neglect of the public officer, under whose
direction the land was surveyed, to return the survey and a
plat of thelocation to the recorder of land titles for the Territory
of Missouri. Until such return the location under the New
Madrid certificate was incomplete, and the lands were not appro-
priated so as to exclude the operation of the act of April 20th,
1832, by which the four sections were reserved for the future
disposal of the United States. This court, in rejecting all the
claims, observed that whatever hardship might thereby ensue
would, no doubt, be taken into consideration by the legislative
department in the future disposition of the lands. ~Accordingly,
and, it is believed, upon this suggestion, Congress passed the
act of March 3d, 1877. Tt provided for the appointment by
the President, of “ three discreet, competent, and disinterested
persons ” to constitute a board of commissioners, and imposed
upon them various duties. Among other things, it required
them, under the direction and subject to the approval of the
ﬁegretary of the Interior, to designate a tract sufficiently large
to include all the hot or warm springs on the land, embracing
what is known as the Hot Springs Mountain, which tract was
declared to be reserved from sale ; and to lay out the residue
of the land into convenient squares, blocks, lots, avenues,
S-tIteer, and alleys, the lines of which were to correspond with
existing lines of occupants of the reservation as near as might
V¢ consistent with the interests of the United States. It also
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provided that they should, by a map prepared for that purpose,
show the metes and bounds of the parcels or tracts claimed by
reason of improvements thereon, or occupied on the reservation;;
should hear proofs offered by claimants and occupants in respect
to the lands and improvements, and “ finally determine the
right of each claimant or occupant to purchase the same, or
any portion thereof, at the appraised value fixed by the com-
missioners.” It declared that claimants and occupants should
file their claims before the commissioners within six months
after the first session of the board, or that their claims should
be barred ; and that no claim should be considered which had
accrued after the 24th of April, 1876. It also made it the duty
of the commissioners to file in the office of the Secretary of the
Interior the map and survey, with the boundary lines of each
claim clearly marked thereon, and with each division and sub-
division traced and numbered, accompanied by a schedule
showing the name of the claimant of each lot or parcel of
land with its appraised value ; and also all the evidence taken
by them ¢respecting the claimant’s possessory right of occu-
pation” to any portion of the reservation, and their findings in
each case, with their appraisal of the value of each tract and of
the improvements thereon; and to issue a certificate to each
claimant setting forth the amount of land the holder was en-
titled to purchase, and its valuation, and also the character and
valuation of the improvements. 19 Stat. 377.

The act made it the duty of the Secretary of the Interio?‘,
within thirty days after the commissioners had filed their
report and map, to instruct the land officers of Little Rock
land district to allow the lands to be entered, and to cause &
patent to be issued therefor.

Within the required time, the plaintiff filed his claim before
the commissioners, and presented proof showing his long con-
tinued occupation of the land in controversy, and the impr(_)Ve“
ments he had made thereon. Whilst it was in his occupation,
on the 21st of February, 1873, he, through his son, who held
the property as trustee to pay certain debts, leased it to the de-
fendants Gibbon and Kirkpatrick, for the purpose of a hotel,
bath-house and out-houses, at an annual rent of $5300, and
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$1,500 additional for water privileges, for the term of three
years and three months, beginning on that day and ending on
the 21st of May, 1876. The lease provided that the hotel and
other improvements should not cost more than $12,000; that at
the end of the term the lessor should have the right to take the
improvements by paying two-thirds of their first cost, and
should take the furniture in the hotel and bath-house by pay-
ing its actual value, so that the same should not exceed $8,000 ;
that, if he should not pay these amounts at the end of the term,
the lease should be extended on the same conditions until he
should make the payments, giving ninety days’ notice of his
intention to terminate the lease; that upon its termination as
specified the lessees should deliver to him, or to his successors
in office, or grantees, or to “whomsoever at that time in law
may have the right to control the trust property,” all the lands
leased to them, “promptly without failure and free from let or
hindrance of any kind whatever, together with all buildings,
out-houses, and improvements” that might be erected on the
premises.  The terms “to whomsoever at that time in law may
have the right to control the trust property” refer to persons
lawfully controlling the property under authority derived from
the plaintiff. The lessor then held the property as trustee, and
by the covenant, when the trust should be discharged, the right
of control would revert to him. They were not intended to
fmthorize a delivery under any circumstances to parties claim-
ng adversely.

Soon after the lease was executed the trust was discharged
by the payment of the debts, and the property and possession
reverted to the plaintiff. Before the lease he had made im-
provements of the value of at least $1,000 in excavations,
grading, and building a wall to protect the land from the
action of the water of the Hot Springs Creek, and had erected
Valua})le buildings. ~ After the lease a hotel was built on the
bremises, and before the end of the term the parties agreed that
the lease should be continued until some time in the future,
When it might be terminated by written notice as provided in
the instrument, :

In the year 1877 the lessees sold and transferred all their in-
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terest in the premises to one David Ballantine, he knowing at
the time the terms and conditions of the lease. While the les-
sees were in possession, and before their transfer, the plaintiff
gave them notice of his desire to terminate the lease, and re-
quested them to furnish him with a list of the furniture coming
within its provisions, which they promised to do, but never did.
He never could get from them the information required for
settlement, and therefore none was ever made, though he was
ready and willing and frequently offered to pay all the sums
that might be due to them under the terms of the lease, which
offer they, under various pretences, always declined. After
entering upon the premises under the transfer, Ballantine died,
being at the time a resident of Illinois, leaving surviving him cer-
tain of the defendants who are named in the bill of complaint as
his heirs-at-law. By the survey of the commissioners a part of
the premises was laid off and designated as lots five, six, seven,
eight, nine, ten and eleven in block eighty-nine in the town of
Hot Springs, and the residue thereof, on which the hotel and
someof the out-buildings were erected, was laid off into astreet.
They were appraised at the value of $10,000, and condemned,
and were then torn down and destroyed. A certificate of their
condemnation and value was given to the heirs of Ballantine.
As already mentioned, the plaintiff filed his claim to purchase
the lots before the commissioners. The heirs of Ballantine also
filed a like claim, and to them was awarded the right to pur-
chase, although it was shown that their ancestor had acqui.l‘ed
his possession under the lease made to Gibbon and Kirkpatrick.
Tor these reasons—that the heirs never had any other right or
title to the lands, or to their possession except under the .lease,
containing covenants to restore the property and possession 0
the lessor or to his successor in title on its termination—the
plaintiff prays that they be adjudged to hold the lands as
trustees for his use and benefit, and be decreed to convey
them to him, on his paying the money advanced in the pur-
chase, and that he be allowed reasonable rent for the occu-
pancy of the lands. Ayl
The bill of complaint sets forth the material facts which “{*
have stated, and a demurrer to it was sustained, the court hold-
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ing that the decision of the commissioners awarding to the
heirs of Ballantine the right to purchase was a final adjudication
and conclusive upon the parties ; and even if not conclusive was
correct. The ruling in both particulars the plaintiff insists was
erroneous.

It is very clear that the heirs of Ballantine are not parties
for whose benefit the act of 1877 was passed. He only acquired
Lis claim to the property during that year by transfer from the
original lessees of their leasehold interest. Ie could not assert
any independent claim acquired after April 24th, 1876. Theact
in terms declares that no claim to purchase any portion of the
reservation accruing after that date, shall be considered by
the commissioners. ~As already mentioned, it followed our
decision that certain persons, claimants and occupants of por-
tions of the reservation, were not entitled to the land, and
was designed to confer upon them and others in like position
a title to such portions as they had occupied or improved,
after first setting aside and reserving from sale a tract suf-
ficiently large to include the Hot Springs and land immedi-
ately adjacent. Those parties were not trespassers, in the
offensive meaning of that term, nor intentional invaders of the
rights of the United States. They entered upon the land in
the confident belief that they were authorized to do so. The
plaintiff relied upon a New Madrid certificate which was lo-
cated upon the lands in controversy as far back as 1820, and
his failure to secure the title arose, as already stated, from the
omission of the public surveyor to return the survey and a plat
of them to the recorder of land titles before the act of 1832
took effect and withdrew the lands from appropriation. The
government did not treat him and the other claimants as wan-
tt?n mtruders on the public domain, for then it might have
€jected them by force. Instead of that it authorized proceed-
ings for a judicial ascertainment of the merits of their respective
Clalms- The act of 1877 embraces, therefore, under the desig-
hation of claimants and occupants, those who had made im-
Provements, or claimed possession under an assertion of title or
aright of pre-emption by reason of their location or settlement.
It was for their benefit that the act was passed, in order that
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they should not entirely forfeit their claims from location or
settlement, and their improvements, but should have, except as to
the portions reserved, the right of purchase. Parties succeeding,
by operation of law or by conveyance, to the possession of such
claimants and occupants, would succeed also to their rights.
But lessees under a claimant or occupant, holding the property
for him, and bound by their stipulation to surrender it on the
termination of their lease, stand in no position to claim an ad-
verse and paramount right of purchase. Their possession is in
law his possession. The contract of lease implies not only a
recognition of his title but a promise to surrender the possession
to him on the termination of the lease. They, therefore, whilst
retaining possession, are estopped to deny his rights. Blight's
Lessee v. Rochester, T Wheat. 533.

This rule extends to every person who enters under lessees
with knowledge of the terms of the lease, whether by operation
of law or by purchase and assignment. The lessees in this case,
and those deriving their interest under them, could, therefore,
claim nothing against the plaintiff by virtue either of their
possession, for it was in law his possession, or of their improve-
ments, for they were in law his improvements, and entitled him
to all the benefits they conferred, whether by pre-emption or
otherwise. Whatever the lessees and those under them did by
way of improvement on the leased premises inured to his
benefit as absolutely and effectually as though done by himself.

Whenever Congress has relieved parties from the conse-
quences of defects in their title, its aim has been to protect
those who, in good faith, settled upon public land and made
improvements thereon ; and not those who by violence or fraud
or breaches of contract intruded upon the possessions of origina}l
settlers and endeavored to appropriate the benefit of their
labors. There has been in this respect in the whole legislation
of the country a consistent observance of the rules of natural
right and justice. There was a time, in the early periods (?f
the country, when a party who settled in advance of the public
surveys was regarded as a trespasser, to be summarily and
roughly ejected. But all this has been changed within the last
half century. With the acquisition of new territory, new fields
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of enterprise have been opened, population has spread over the
public lands, villages and towns have sprung up on them, and
all the industries and institutions of a civilized and prosperous
people have been established, with the church and school-house
by their side, before the surveyor with his quadrant and line
appeared. '

With absolute confidence these pioneers have relied upon the
justice of their government, and they have never been disap-
pointed. The most striking illustrations of this confidence,
and of the just action of the government, are found in the settle-
ment of Oregon and California. Before any laws of the United
States had been extended to Oregon, enterprising men crossed
the plains and took possession of its fertile fields. They organ-
ized a provisional government embracing guaranties of all
private rights. They passed laws under which persons and
property were protected and justice administered with as much
care and wisdom as in old communities. They prescribed
regulations for the possession and occupation of land among
themselves, and when the laws of the United States were ex-
tended over the country those regulations were respected, and
the rights acquired under them recognized and enforced.

On this subject Mr. Justice Miller, speaking for the court in
Lamb v. Davenport, said of the settlement upon the land
Wwhich now embraces the town of Portland: “It is sufficient
here to say that several years before that [the donation]
act was passed, and before any act of Congress existed by
which title to the land could be acquired, settlement on and
eultivation of a large tract of land, which includes the lots in
controversy, had been made, and a town laid off into lots, and
lots sold, and that these are a part of the present city of Port-
land.  Of course no legal title vested in any one by these pro-
ceedings, for that remained in the United States ; all of which
Was well known and undisputed. But it was equally well
known that those possessory rights and improvements placed
on the soil were, by the policy of the government, generally
Protected, so far at least as to give priority of the right to
purc'hase whenever the land was offered for sale, and when no
Special reason existed to the contrary. And though these
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rights or claims rested on no statute, or any positive promise,
the general recognition of them in the end by the government,
and its disposition to protect the meritorious actual settlers,
who were the pioneers of emigration in the new territories,
gave a decided and well understood value to these claims,
They were all subject to bargain and sale, and as among the
parties to such contracts they were valid. The right of the
United States to dispose of her own property is undisputed, and
to make rules by which the lands of the government may be
sold or given away is acknowledged ; but subject to these well
known principles, parties in possession of the soil might make
valid contracts, even concerning the title, predicated upon the
hypothesis that they might thereafter lawfully acquire the
title, except in cases when Congress had imposed restrictions on
such contracts.” 18 Wall. 307, 313, 314.

So in California the discovery of the precious metals was fol-
lowed, as is well known, by a large immigration to the State
which increased her population in a few years to several hundred
thousand. The majority of the immigrants at first found their
way into the mineral regions and became seekers of gold. Buf
still a very large number settled upon the farming lands, erected
houses thereon, planted vineyards and orchards, and subjected
portions to cultivation. Much of this was in advance of the
public surveys, and even before the passage of an act of Con-
gress opening the agricultural lands to settlement, and provid-
ing for the sale of the mineral lands. Yet the progress of the
country was not thereby stayed. The first appropriator of
mineral lands within certain limits, or the first settler on agr
cultural lands to the extent prescribed by the pre-emption laws
in force in other States, was recognized everywhere as having
a better right than others to the claim appropriated, or to the
land settled upon. In all controversies, except as against the
government, he was regarded as the original owner from whom
title was to be traced. And when the government extended
its surveys over the agricultural lands it gave the privilege Qf
purchasing—the pre-emption right—to the first settler, requir*
ing only that his possession should be continued, accompanied
with improvement. And when it allowed the mineral lands
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to be sold, it was to the original appropriator, or to those de-
riving their claim from him, that title was given. In no in-
stance in the legislation of the country have the claims of an
intruder upon the prior possession of others, or in disregard of
theirrights, been sustained. Laborers occupying mining claims,
or agricultural lands, whilst working for the first appropriator
or settler, acquired no pre-emptive rights over him to such
claims or lands ; nor did any permissive occupation under him,
as tenant or otherwise, impair his rights. To construe the act
of 1877 so as to give to lessees a better right than their land-
lord to purchase the land of which he had been in occupation
more than a third of a century, would require us to attribute
to Congress not only the intention to do him flagrant injustice,
but to depart from its previous uniform and long settled policy
to protect the pioneer and original settler upon the public
domain.

In the dealing of the government with occupants of lots in
towns built upon the public lands, we have a further illustra-
tion of the good faith which is exacted from parties seeking
the title of the United States. The Town Site Act of Con-
gress of May 23d, 1844, provides that whenever any portion
of the surveyed public lands has been settled upon and occu-
pled as a town site, it shall be lawful, if the town be in-
corporated, for the corporate authorities, and if not incorpo-
rated, for the judge of the County Court, to enter at the proper
land office, and at the minimum price, such land “in trust for
the several use and benefit of the occupants thereof, according
to their respective interests; the execution of which trust as to
the disposal of the lots in such town, and the proceeds of the
sale thereof, to be conducted under such rules and regulations
as may be prescribed by the legislative authority of the State
or Territory in which the same is situated.” 5 Stat. 657.
T‘he act of Congress of March 3d, 1853, extended the pro-
Visions of this act, and, with certain exceptions, made the whole
Of the public lands, not being mineral, occupied as towns or
villages, subject to like entry, whether settled upon before or
after they were surveyed.

In Ricks v. Lced, decided in 1862, the proper construction
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of the act was a question before the Supreme Court of Cali-
fornia, and the court said: “It is true the entry of the town
lands by the corporate authorities or county judge is, under
the act of Congress, ‘in trust for the several use and benefit
of the occupants thereof, according to their respective in-
terests;’ but this provision does not establish that it was the
intention of Congress to give the benefits of the entry to mere
temporary occupants of particular tracts at the date of the
entry, without reference to the character of their occupancy,
and thereby, in many instances, deprive the original bona fide
settlers of the premises and improvements in favor of those
who had, by force or otherwise, intruded upon their settlement.
Were such the effect of the provision in question, the trespasser
of yesterday, or the tenant of to-day, would often be in a better
position than the parties who, by their previous occupation and
industry, had built up the town and made the property valu-
able. 'We do not think Congress could have contemplated that
results of this nature should follow from its legislation, but, on
the contrary, that it intended that the original and bona fide
occupants should be the recipients of the benefits of the entry to
the extent, at least, of their interest—that is, of their actual
occupancy and improvements.” 19 Cal. 551, 575.

The provision of the act that the commissioners “shall finally
determine the right of each claimant or occupant” to purchase
the land or a portion of it, does not necessarily withdraw that
determination from the consideration of the court. It is final
so far as the land department is concerned. By the general
law all proceedings for the alienation of the public lands, frfml
the incipient steps to a patent, are placed under the superviSfon
of that department. The provision in question takes the action
of the board, in the particulars mentioned, from that super-
vision. In effect it substitutes the board in the place of the
ordinary land officers, with only a modification of duties and
powers adapted to the peculiar circumstances of the case. It
does not withdraw its decisions fom the correcting power of
the court when the board has miscontrued the statute, and
thus defeated its manifest purpose, and made its benefits nure
to those who were never in the contemplation of Congress,
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and therefore were not intended to be the recipients of its
bounty.

The powers of the commissioners under the act of 1877 are
not essentially different from those of the receiver and register
of the land office in cases of conflicting claims to pre-emption.
The latter officers must hear the evidence of parties, and decide
as to which has the better right to the patent certificate. The
Judicial character of their investigation and determination is as
great and important as that of the commissioners under the
act of 1877. The acts done in both cases relate merely to the
sale of public lands; and it is difficult to perceive any reason
why, when private rights are invaded, the door should be
closed against relief in the courts of the country in the one
case more than in the other.

The statute, in requiring the commissioners to “finally deter-
mine the right of each claimant or occupant to purchase” parts
of the reservation, recognizes the existence of rights as between
different claimants, though equally without title so far as the
government is concerned. But in their decision they have
ignored the universally acknowedged right as between land-
lord and tenants, giving to the latter what could by no possi-
bility belong to them in the relation which they occupied.
Had Congress intended to invest the commissioners with abso-
lute discretion in awarding the privilege of pre-emption of the
several parcels of land, its language would have been different ;
it would not have required an examination of witnesses, a
regard for existing boundaries, and a determination of rights.
Everything in the statute, from the beginning to the end, indi-
cates an intent that, in awarding the right of pre-emption, the
commissioners should be governed, not by an arbitrary discre-
tion, but by the existence of claims by possession, and a con-
sideration of the mutual rights of parties as between one
another. They had no right to disregard the very principle on
which their appointment was based.

On matters depending upon conflicting evidence as to the
extent of occupation and the value of improvements, and many
other matters, the action of the commissioners is undoubtedly

final; Hut upon the construction of the law, and particularly
VOL, cx1—19
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as to the parties for whose benefit it is designed, it is subject,
equally with all local boards of limited jurisdiction, to have its
conclusions, if erroneous, reviewed and corrected by the judicial
tribunals; at least the equities of third parties arising from
contracts or fiduciary relations between them and the person
to whom the commissioners may adjudge the right to pur-
chase, are not concluded by their action. This question was
very fully and thoughtfully considered in Joknson v. Towsley,
13 Wall. 72. In that case the direct question was as to the
effect to be given to the tenth section of the act of June
12th, 1858, which declared that appeals in cases of contest
between different settlers for the right of pre-emption should
thereafter be decided by the Commissioner of the General
Land Office, “whose decision shall be final unless appeal
therefrom be taken to the Secretary of the Interior.” It
was held that the finality there declared had reference only
to the supervisory action of the land department; that after
the title had passed from the government, and the question
had become one of private right, the jurisdiction of courts
of equity might be invoked to ascertain if the patentees
did not hold in trust for other parties; and if it appeared
that the party claiming the equity had established his right
to the land upon a true construction of the acts of Con-
gress, and by an erroneous construction the patent had been
issued to another, the court would correct the mistake. In the
opinion Mr. Justice Miller, speaking for the court, referred to
the general doctrine that when a special tribunal has authority
to hear and determine certain matters arising in the course of
its duties, its decision within the scope of its authority is con-
clusive upon all others, and said :

“That the action of the land office in issning a patent for
any of the public lands, subject to sale by pre-emption or other-
wise, is conclusive of the legal title, must be admitted under
the principle above stated ; and in all courts, and in all forms
of judicial proceedings, where this title must control, either by
reason of the limited powers of the court, or the essenti'al char-
acter of the proceeding, no inquiry can be permitted into the
circumstances under which it was obtained. On the other
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hand, there has always existed in the courts of equity the power
in certain classes of cases to inquire into and correct mistakes,
injustice and wrong, in both judicial and executive action, how-
ever solemn the form which the result of that action may
assume, when it invades private rights; and by virtue of this
power the final judgments of courts of law have been annulled
or modified, and patents and other important instruments issu-
ing from the crown, or other executive branch of the govern-
ment, have been corrected or declared void, or other relief
granted. No reason is perceived why the action of the land
office should constitute an exception to this principle. In
dealing with the public domain under the system of laws
enacted by Congress for their management and sale, that tribu-
nal decides upon private rights of great value, and very often,
from the nature of its functions, this is by a proceeding essen-
tially ez parte, and peculiarly liable to the influence of frauds,
false swearing and mistakes. These are among the most
ancient and well-established grounds of the special jurisdiction
of courts of equity just referred to, and the necessity and value
of that jurisdiction are nowhere better exemplified than in its
application to cases arising in the land office.”

This case is a leading one in this branch of the law, and. has
been uniformly followed. The decision aptly expresses the
settled doctrine of this court with reference to the action of
officers of the land department, that when the legal title has
passed from the United States to one party, when in equity,
and in good conscience, and by the laws of Congress it ought
to go to another, a court of equity will convert the holder into
a trustee of the true owner, and compel him to convey the
1egall title. ' This doctrine extends to the action of all officers
haw.ng charge of proceedings for the alienation of any
Portion of the public domain. The parties actually entitled
un.der the law cannot, because of its misconstruction by those
01?'061'& be deprived of their rights. Zownsend v. Greeley, 5
\3 all. 326, 835, Carpentier v. Montgomery, 13 1d. 480, 496;
ggﬁl?le.’/ V. Cowan, 91 U. S. 830; Moore v. Robbins, 96 U. S.

05 Quindy v. Conlan, 104 U. S. 420 ; Smelting Company .
fwml}, Id. 636. by
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The bill is open to the objection that it does not allege that
the heirs of Ballantine have acted upon the award, and pur-
chased the lands in controversy; but their counsel makes no
point upon this omission, and admits that they have in fact
purchased.

It follows from the views expressed that

The decree of the court below must be reversed and the cause

remanded with instructions to overrule the demurrer and to
take further proceedings in accordance with this opinion,
the plaintiff to have leawe to amend his bill and the defend-
ants to answer.

Mg. Curier Justice Warrr, with whom concurred Harrax,
Woobs, and Brarcarorp, JJ., dissenting.

I am unable to agree to this judgment. In my opinion the
act of March 3d, 1877, granted a new right to the occupants
of the Hot Springs Reservation, and provided a special tribunal
for the settlement of all controversies between conflicting clam
ants. The right and the remedy were created by the same
statute, and, consequently, the remedy thus specially provided
was exclusive of all others. No provision was made for a
review of the decisions of the tribunal. Its determination,
therefore, of all questions arising under the jurisdiction must
necessarily be conclusive, and not open to attack collaterall)'.
It seems to me there is a very broad distinction between this
case and that of Joknson v. Towsley, 13 Wall. 72, and others of
that class. Here a special tribunal has been created for a
special purpose. It has been clothed with power to compel the
attendance of witnesses “and to finally determine the 1'igh‘t of
each claimant or occupant to purchase” from the United
States, under the provisions of the act of Congress, the gr‘).uf]d
he occupies or claims. The duties of the tribunal are judicial
in their character, and their decisions evidently intended t0 be
binding on the parties. The question now is not whether it
Rector had kept away from the tribunal and Gibbon had gota
title under his occupancy, he could be charged as trustee fOE
Rector on account of his tenancy, but whether, having ﬂPPeare[
before the tribunal and been beaten in a contest with Gibbot
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on that identical question, Rector can in this suit correct the
errors of the tribunal in its decision. I think he cannot. If he
can, it is difficult to see why all the decisions of the tribunal
are not open to revision by the courts.

I am authorized to say that Justices IIarran, Woobs, and
Bratcarorp concur with me in this opinion.

COCHRANE & Others ». BADISCHE ANILIN & SODA
FABRIK.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE SOUTHERN DISTRICT OF NEW YORK.

Argued March 26th, 27th, 1884.—Decided April 14th, 1884,

Patent.

If the claim of reissued letters patent No. 4321, Division B, granted to Charles
Graebe and Charles Liebermann, April 4th, 1871, for an *‘ improvement in
dyes or coloring matter from anthracine ” (the original patent, No. 95,465,
having been granted to them October 5th, 1869), namely : ‘¢ Artificial
alizarine, produced from anthracine or its derivatives by either of the
methods herein described, or by any other method which will produce a
like result,” is construed so broadly as to cover a dye-stuff, imported from
Europe, made by a process not shown to be the same as that described in
No. 4321, and containing large proportions of coloring matters not shown
to be found to any practically useful extent in the alizarine of the process
of No. 4321, such as isopurpurine or anthrapurpurine, it is wider in its
scope than the original actual invention of the patentees, and wider than
anything indicated in the specification of the original patent. If the claim
Is to be construed so as to cover only the product which the process de-
scribed in it will produce, it does not cover a different product, which can-
not be practically produced by that process.

This was a suit in equity for the alleged infringement of a
patent for improvement in dyes from anthracine. The nature
of the invention, the extent of the claims, and the facts which
went, to show the infringement or to affect the validity of the
patent are fully brought out in the opinion of the court, from
the large mass of testimony in the record. Judgment below
_sustfxining the validity of the patent, from which the alleged
nfringers appealed.
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Mz. Justice BraTcurorp delivered the opinion of the court.

This is a suit in equity, brought in the Circuit Court of the
United States for the Southern District of New York, by Badi-
sche Anilin and Soda Fabrik, a corporation organized under
the laws of the Grand Duchy of Baden, in the Empire of Ger-
many, against the appellants, for the infringement of reissued
letters patent No. 4,321, granted to Charles Graebe, of Frank-
fort-on-the-Main, and Charles Liebermann, of Berlin, Prussia,
April 4th, 1871, for an “improvement in dyes or coloring
matter from anthracine.” The original patent, No. 95,465, was
granted to the same persons, October 5th, 1869, for an “im-
proved process of preparing alizarine.” It was reissued on two
separate amended specifications, Division A and Division B.
No. 4,321 is Division B.

The following is the text of the specifications of No. 4,321
and No. 95,465. Reading in it what is outside of brackets, and
what is inside of the brackets, omitting what is in italics, gives
the specification of No. 4,321. Reading what is outside of
brackets, including what is in italics, omitting what is inside of
brackets, gives the specification of the original patent:

“Be it known, that we, Charles Graebe, of Frankfort-on-the-
Main, and Charles Liebermann, of Berlin, in the Kingdom of
Prussia, have invented a [new and useful improvement in the
manufacture of alizarine ;] process for preparing alizarine Jrom
anthracine ; and we do hereby declare the following to be a 'fll“,
clear and exact description thereof, which will enable those skilled
in the art to make and use the same. We first change the anthra-
cine into anthrakinon (oxanthracine), a substance known to [the]
chemists by the investigations of Anderson. For this purpos¢
we take one part, by weight, of anthracine, two and half ‘parts,
by weight, of bichromate of [potash,] potassa, and ten or fifteen
parts, by weight, of concentrated acetic acid, and we heat these
substances together in a vessel, either of glassor clay, to a
100° centigrade to 120° centigrade, till nearly all of the bic

hout
Jiro-
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mate of [potash] potassa is dissolved and the liquid has acquired
a deep green color. 'We then recover the acetic acid not con-
sumed in the reaction by distillation, and treat the residuum
with water to remove the chromic acetate. From the insoluble
mass we obtain the anthrakinon in a pure state by distilling the
whole from a retort of glass or iron. In the place of ke acetic
acid, sulphuric acid, diluted with one or two parts of water, may
be employed. Instead of the method just described, we also em-
ploy the following one: We heat the anthracine in a vessel of
glass or of clay, with ten parts of concentrated acetic acid, to
about 100° centigrade, or a little higher, and we add nitric acid
of about 1.3 specific gravity, in small portions, till the violent re-
action ceases. After distillation of the acetic acid we purif y the
residuum, as before. We then convert the anthrakinon, prepared
by one of the methods described, into bibromanthrakinon. For
this purpose we take three parts of anthrakinon, five parts of
bromine, and we heat these substances for ten or twelve hours, or
until nearly the whole of the bromine has disappeared, to a tem-
perature, by preference, of about 100° centigrade, in a suitable
close vessel, either of glass or enameled or glazed iron, which is
capable of sustaining the pressure [which is] generated by the re-
action. The apparatus is then allowed to cool. Itis opened in
order to permit the escape of [bromic] Aydrobromic acid, which
can be recovered by absorption either in water or in an alkaline
solution, We purify the bibromanthrakinon remaining in the
vessel, as a solid substance, by crystallization from benzole. In-
stead of the method above described for preparing bibromanthra-
kmon., we also employ the following : We convert first the an-
thracine, into a bromine derivative, into the tetrabromanthracine,
known to chemists by the investigations of Anderson. We take
one part of this tetrabromanthracine, and we heat it in a retort of
glaSs_‘or clay with about five parts of nitric acid of about 1.3
Specific gravity to 100° centigrade, as long as vapors of bromine
are evolved.  We distil off the greater portion of the nitric acid,
Xﬂs}l ]t}le residuum with water, and purify it by crystallization
inotl;)l' ):in.zole. We thus l‘e_ceive the bibromanthrakinon as Ih)efore,
v th“h’;“ Lofa yellow, solid mass. We then convert the bibrom-
of bi'hr\o on l}llito 'ahzarme. For this purpose we ta}{e one part
et 2 ]mant rakinon, two .f-t.v three parts f’f caustic pota.sh or

» 41l 80 much water as is necessary to dissolve the alkali, and
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we heat the whole in an open vessel of glass, glazed or enameled
iron, or silver, to about 180° to 260° centigrade for one hour, or
[till] ewntil the mass has acquired a deep blue color. We then
dissolve it in water and filter the violet solution, from which we
precipitate the alizarine by an inorganic or organic acid. We
collect the yellow flocks of alizarine thus obtained on a filter and
wash them with water. By these methods we receive the aliza-
rine in a form in which it can be employed in the same manner
as the different preparations from madder. In the place of bro-
mine, chlorine [also] may also be employed, but not so conven-
iently, as the reactions above described are more difficult to ac-
complish with chlorine than with bromine. Having thus described
the nature of our invention and the manner of performing and
carrying out the same, we would have it understood that we do not
confine ourselves to the exact details hereinbefore given.”

The claim of No. 4,321 is as follows: “Artificial alizarine,
produced from anthracine or its derivatives by either of the
methods herein described, or by any other method which will
produce a like result.” The claim of the original patent was in
these words : “ The within described process for the production
of alizarine, by first preparing bibromanthrakinon or bichlor-
anthrakinon, and then converting these substances into aliza-
rine, substantially as above set forth.”

The bill of complaint alleges that No. 4,321 was issued “for
a distinct and separate part of the same invention, on a cor-
rected specification,” on the surrender of No. 95,465 ; and No.
4,321 states, on its face, that, on such surrender, new letters
were ordered to issue “on two separate amended specifica-
tions.” But Division A, No. 4,320, is not in the record before
us. The bill alleges the infringement to have been committed
by making, selling, or using the invention or dyes containing it.
The answer denies the manufacture of alizarine, but avers that
the defendants have sold in the United States alizarine lawfully
made in Germany, and imported as an article of commerce,
which was not made by the process described in No. 4,321, or
any process substantially the same, but was made according to
processes which were invented subsequently to the date of No.
95,465, and are the subject of different and independent letters
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patent. The answer also avers “that alizarine is a natural
product, having a well-known definite constitution ; that it is
not a composition of matter, within the meaning of the statute,
but has been well known in the arts, from time immemorial, for
the purpose of dyeing, and has generally been extracted from
‘madder root,’ and from other analogous products, by various
processes suitable for that purpose; that, therefore, there can
be no valid patent granted for alizarine; and that No. 4,321 is
void.”  The answer refers to “ Watts’ Chemical Dictionary,
published before 1869, under the title AZizarine, to show that
alizarine was well known long before the said patent;” and
also sets up that the patent had expired because prior patents
granted to the patentees in foreign countries, for the same in-
vention, had expired.

Proofs were taken, and, on final hearing, the Circuit Court
decreed that No. 4,321 was valid, and had been infringed, and
ordered a reference as to profits and damages, and a perpetual
injunction against the making, using, or selling of the article des-
ignated in No. 4,821 “artificial alizarine,” or dyes containing
the invention described in and secured by No. 4,321. After-
wards, there was a final decree against the defendants for
$13,326.65 and costs, of which $12,871.86 was for profits made
by the defendants, « by the sale of artificial alizarine, in
infringement ” of No. 4,321. From this decree the defendants
have appealed.

This reissued patent No. 4,321 has been adjudicated in the
Circuit Courts in several cases. It was before the Circuit Court
in Massachusetts, in February, 1878, and the decision of Judge
Shepley is in Badische Anilin and Soda Fabrikv. Hamilton
Monyfacturing Company, 3 Banning & Arden, 235, and 13 Off.
G{LZ. 273. It was also before the Circuit Court for the Southern
District of New York, in September, 1878, and the decision of
Jl}fige Wheeler is in Badische Anilin and Soda Fabrik v.
Higgin, 15 Blatchford, 290, and 3 Banning & Arden, 462, and
140ff. Gaz. 414. The decision of J udge Wheeler in the present
case, in April, 1879, is in 16 Blatchford, 155, and in 4 Banning &
Arden, 215. The patent was also before the Circuit Court in
Massachusetts, in September, 1879, and the decision of Judge
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Lowell is in Badische Anilin and Soda Fobril v. Cumimins,
4 Banning & Arden, 489. 1In all of these cases the validity of
No. 4,321 was sustained.

In the case before Judge Shepley, it was held that No. 4,321
was a valid patent for a manufacture and composition of mat-
ter, an artificial dye-stuff, called artificial alizarine, being a
new product, produced by a new process, not a chemically pure
alizarine, but having combined with the alizarine in it anthra-
purpurine, isopurpurine and other bodies, not known to have
existed before they were produced by Graebe and Liebermann,
the presence of some of which bodies appeared to much enhance
the value of the dye-stuff. It was decided that the defendants
had used that article;

In the case against Higgin, it was held that the product of
the process described in No. 4,321 contains isopurpurine,
anthrapurpurine, monoxanthraquinone and other ingredients
which were not only not ingredients in pure alizarine or mad
der alizarine, but did not exist in any dye-stuff with chemically
pure alizarine, C; ,H O, before that of Graebe and Lieber
mann, and are useful coloring agents, so that the product in-
vented is a new composition of matter. It was decided that the
defendants had used or sold dyestuffs substantially the same,
though claimed to be the product of a different process.

In the present case, it was insisted in the Circuit Court
by the defendants, that the patented product was the
same thing as the natural dye-stuff, alizarine, found in the
root of the madder plant and chemically known by the formula
C,,HgO, and not patentable. But it was decided that
the article which Graebe and Liebermann had made synthet-
ically from anthracine, though having the same chgmi@al
formula as madder alizarine, was essentially different, in ca-
pabilities and properties, from chemically pure alizarine, mad-
der alizarine, or any coloring matter before known; that the
article dealt in by the defendants was produced by the process
of United States letters patent No. 154,536, granted J uly_28th,
1874, to Heinrich Caro, Charles Graebe and Charles Lieber-
mann; that the use of sulphuric acid, in the process of the lat-
ter patent, performs the same office, in the same way, as the
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bromine in the process of No. 4,321; and that the products of
the two processes are identical.

In the case before Judge Lowell, he held that what Graebe
and Liebermann sought to discover, and supposed they had
discovered, was the alizarine which is the dyestuff of madder;
that which is called “artificial alizarine” contains important
dyeing substances not found in madder, namely, anthrapurpurine
and isopurpurine (accordingly as these may be two substances
or one and the same substance) and flavopurpurine, which sub-
stances produce valuable effects not produced by any extracts
from madder ; that, although the defendant insisted that those
new purpurines were not found in the artificial alizarine made
by the bromine process of No. 4,321, ahd were found only in
artificial alizarine made by methods invented since Graebe and
Liebermann invented that process, and the evidence on that
point was in much conflict, yet it was shown that pure alizarine,
pure isopurpurine and pure flavopurpurine were all contained
in the patented article ; that the artificial alizarine of No. 4,321
Is different in some important respects from any article known
before ; that the new article of manufacture claimed in No. 4,321
was new in fact ; and that the infringement was made out.

In Watts’ Dictionary of Chemistry, volume 1, page 113, pub-
lished in 1866, Alizarin is stated to be a red coloring matter
obtained from madder, first prepared by Robiquet and Colin.
This was in 1826. The correct formula of alizarine, Cyy H; O,,
was first arrived at by Strecker, in 1866. It means that there
are 14 atoms of carbon, 8 atoms of hydrogen, and 4 atoms of
OXygen, in each molecule. At this stage Graebe and Lieber-
nann took up the subject, and treated madder alizarine with
the view of determining what was its mother substance. They
tell the story themselves, in a paper in the record, entitled
“Artificial Alizarine,” which is a translation from the original,
Prepared in German by them, contained in the Official Report
of the Vienna Exhibition of 187 3, and also published separately
0 1876, They heated madder alizarine with zinc dust, and
made the alizarine give up its 4 atoms of oxygen, and take up
2 atoms more of hydrogen. They thus obtained a hydro-
carbon, identical with that found in coal-tar, called anthracine,
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and having the formula CyH,,. They then conceived the ides
of converting anthracine into alizarine. Anthracine was diffi-
cult to obtain, and the experiment was conducted on a small
scale. DBut it resulted in the process described in No. 4,321, of
converting anthracine into anthrakinon, the formula of which
was Cy Hg O,, and then heating the anthrakinon with bromine
and obtaining bibromanthrakinon, and heating that with
caustic potash or soda and obtaining alizarine. Graebe and
Liebermann thus solved the problem of the synthesis of aliza-
rine. It was a matter of great scientific interest, and gave
them much reputation. The paper states that the first method
described in No. 4,321 for preparing the bibromanthrakinon
was so laborious that they devised the other method described,
of first converting anthracine into tetrabromanthracine, and
then treating that with nitric acid to obtain bibromanthra-
kinon. ¢ This method,” they state, “ made it possible to ob-
tain the alizarine more readily, and aroused hopes of its tech-
nical execution,” although it involved two more reactions than
the first method.

In regard to the alizarine thus obtained, the same paper says:
“The artificial alizarine, besides having the same composition,
had also the same properties as vegetable alizarine. In hy-
drated alkalies it is soluble, with a blue violet to purple color.
The solutions of the alkali salts give, with lime, baryta, lead,
iron, alumina and tin salts, lakes corresponding to the madder
lakes. Cloth printed with mordants dye exactly alike with
both coloring matters. From these salt-like compounds yellow
flocculent alizarine is set free by the addition of a mineral acid.
The artificial coloring matter shows the same solubilities, and
the solutions of the alkaline salts the same absorption spectra,
which are known of the natural coloring matter. The free
coloring matter sublimes in beautiful yellow to red nee(.lle_S,
which cluster together like feathers. On oxidizing with nitric
acid, phthalic acid and oxalic acid are formed. Heated with
zine dust, the artificial alizarine is again converted into anthra-
cine.”

The paper then proceeds: “The above methods, which now,
from a technical point of view, have only a historic interest,
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and are therefore described without further detail, make up
the subject of the patents taken out in England on the 18th of
December, 1868, and then also in France, Prussia, most Ger-
man States, Austria, Russia and America.” The provisional
specification deposited in the English Patent Office, December
18th, 1868, which was the date of the patent, gives a short
description of the process and says: “The alizarine prepared
in this artificial way is perfectly pure, and can be employed in
all the applications for which the different preparations of
madder are used.” The full specification, filed June 17th,
1869, is substantially identical with the specification of No.
95,465, and claims ““the artificial production of alizarine, by
first preparing bibromanthrakinon or bichloranthrakinon, and
then converting these substances into alizarine, as herein de
scribed.”

In further pursuing the history of the matter the same paper
proceeds : “The discoverers of the synthesis of alizarine soon
found it necessary to enter into connection with some large dye
factory. This was necessary in order that the raw material
could be more easily obtained, and that the experiments could
be made on a large scale and further developed. This could
be done best with an establishment already in existence, where
the doubtful question, whether this might be the basis of anin-
d}lstry, with hopes of success, could be solved. One of the chief
difficulties experienced was the fact that the raw material was
not (.mly unknown in commerce, but also in the tar industry,
and 1't was difficult to say whether it could ever be obtained in
Su.fﬁm'ent quantity. It was also doubtful whether the artificial
alizarine could compete with the natural. Furthermore, there
Was much difficulty in transferring the above methods to a
large scale. Graehe and Liebermann, therefore, entered into
connection with the Baden Anilin and Soda, Works, in Lud-
Wigshafen, on the Rhine, the largest works of the kind in
(Tel'mﬁn)f, even on the Continent. [Originally, the experiments
Wwere limited to the purification of the anthracine and the man-
:;ff?flture of anthrakinon by the second mentioned bromine
m:ngold, because this, notwithstanding its difficulties, showed

lopes of success.]” The passage above in brackets by
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another translation, reads thus: “The first trials principally
embraced the purification of anthracine, the manufacture of
anthrakinon, and the practical application of the second above
mentioned bromine method, as the same, notwithstanding the
great difficulties, still gave assurance that it could be used
practically.”

The paper then goes on: “ The latter ” (meaning the second
mentioned bromine method) “ was dropped as soon as the ob-
servation was made that the alizarine could be made more
simply by means of anthrakinon sulpho-acids. Graebe and
Liebermann had originally attempted to obtain anthrakinon
sulpho-acids, by acting on anthrakinon with sulphuric acid.
But they made the mistake of using too low heats. The tem-
peratures they employed were not high enough, being not
greater than those generally employed in the preparation of
sulpho-acids. They had also been misled by the observation
that anthrakinon could be sublimed unchanged from strongly-
heated sulphuricacid. Therefore they hoped little from sulpho-
acids, and gave all their attention to improving the above
methods. This mistake was avoided, and the modification of
the synthesis of alizarine which forms the basis of the industry
of to-day, was discovered first by Heinrich Caro, who, as an
officer at the Baden Anilin and Soda Works, made it his task
to give, in combination with Graebe and Liebermann, life to the
alizarine industry. Caro first noticed that anthrakinon, if
heated with sulphuric acid to above 200° would give sulplho-
acids, which, on fusing with hydrate of potash, formed aliza-
rine, the same as the bromine compound. Perkin noticed the
same fact shortly after or at about the same time. This method
was further developed by Caro and the original discoverers, and
the English patent was taken on June 25th, 1869 (Caro,
Graebe and Liebermann, English patent, 1869, No. 1,936). The
patent of Perkin is dated June 26th (Perkin, English patent,
1869, No. 1,948). Two methods were discovered, analogous to
. the two bromine methods. TIn the first and most important,
the anthracine is oxidized to anthrakinon; this is convefted
into sulpho-acids by heating with sulphuric acid to 200° to
260°; and these, by the beautiful method of Kekulé, Wurtz,
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and Dusart, by fusing with caustic potash or soda, are con-
verted into alizarine. The first process is, therefore, identical
with the first bromine method given above. In the second
method, the sulphuric acid acts on the anthrakinon in such a
manner that, besides the anthrakinon monosulpho-acid, as
principal product, a small amount of anthrakinon bisulpho-
acid is also formed. This was subsequently determined
analytically by Graebe and Liebermann. In the patent only
the anthrakinon sulpho-acids are mentioned. From analogy,
Perkin, in his paper (Jour. Chem. Soc. (2) viii., 133, and Ann.
Chem. Pharm. clviii.,, 835), considered the bisulpho-acid only.
It is also formed in larger quantity by the excess of acid he
employs in his method, than it is by the method of Caro,
Graebe, and Liebermann.”

The reactions in the second method are then given by for-
mulas, in reference to anthrakinon monosulpho-acid and anthra-
kinon bisulpho-acid, and it is then said: “On fusing ‘the two
sulpho-acids, they give alizarine, exactly like the monobrom-
and  bibrom-anthrakinon. The anthrakinon bisulpho-acid
behaves, for the greater part, if not altogether, like the mono-
sulpho-acid, and furnishes, instead of the corresponding bioxy-
anthrakinon” (which is the alizarine of the process of No.
4,321), “essentially trioxyanthrakinon, the isopurpurin.” They
then give the two sets of chemical equations, one producing
alizarine and the other producing isopurpurin. Further on, in
the same paper, they say : “ As far as has been observed, it
seems that only the anthrakinon monosulpho-acid will produce
alizarine, while the anthrakinon bisulpho-acid produces isopur-
purin,”

In an article by Graebe in the New Handbook of Chemistry,
Published in 1871, he had said : Alizarine, lizaric acid, madder
red, matiére colorante rouge, first prepared from madder by
Robiquet and Colin, 1826 artificially by Graebe and Lieber-
mann, 1868, from anthracine; formula, C,,H,O,; is derived

from anthracine, and is to be considered as bioxyanthrakinon,

CMHG(OQ)”(OII)&”
In another publication by Graebe and Liebermann, in 1868,
they had said ; “By treating alizarine with zinc dust, a hydro-
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carbon was produced, having the composition Cy I, and coin-
ciding exactly in its properties with anthracine.
According to our experiments, alizarine, which is hence a deriv-
ative of anthracine, must have the formula C,, H; O,”

In another publication by them, in 1869, they had said:
“ We have produced from anthracine artificial alizarine. The
properties of the product obtained by us, as well as the colors
which we have produced with the same on mordanted cotton,
exhibit perfectly the identity of the artificial alizarine with
that obtained from madder root. . . . Themethods which
have led to the above results, and which we shall describe later,
confirm the accuracy of the rational formula for alizarine,
recently advanced by us.” Again, in a further publication in
1869, they had said: “In our first notice we have already
hinted that we have detected no difference between the natural
and artificial alizarine, and that the very characteristic colors
which both possess, when fixed on cotton mordanted with
alumina and iron, are perfectly identical. We believe, there
fore, that it is with one and the same chemical individual we
have to deal, and not with isomerous compounds, of which an
extraordinarily great number is conceivable, and of which an
example already exists, as we have hinted, in chrysophanic acid.
In conclusion, we will call attention to the fact that our pro-
duction of alizarine is the first example of the artificial forma-
tion of a coloring matter occurring in plants.”

The various papers thus referred to are, it is understood, put
in evidence, by stipulation, with like effect as if the authors of
them had testified to the facts stated in them.

In Prussia, a patent for five years was granted to Graebe and
Liebermann, March 23d, 1869, for their bromine process, on con-
dition that it should be put into practical operation in 12
months within the kingdom. On the 7th of July, 1870, after
several notices to them, the patent was declared extinct,
because proof had not been produced of the carrying out of
the patented methods. In view of what Graebe and Lieber-
mann themselves state, in the publication before cited, 1t 18
manifest that the Prussian patent was revoked because the pro-
ess described was not a practical one. There was nothing
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practical until the sulpho-acid discoveries were made. In re-
gard to this the paper first cited says: “ The patent of Caro,
Graebe and Liebermann is dated one day earlier than that of
Perkin. If any value at all is to be placed in the date, then
(Caro must certainly be mentioned first, since the application
for a patent by the German chemist was delayed by an
error. The signing took place at the patent agent’s in Ber-
lin. In reference to the above two English patents, Perkin
and the Baden Anilin and Soda Works, proprietors of Caro
and Graebe and Liebermann’s patent, made an agreement in
consequence of which the patents became common property.
By the publication of these patents, the sulpho-acid methods
of preparing alizarine became known, and a series of works
were erected in States which gave no, or insufficient, protec-
tion to the patentees.” This shows that the only methods
practised commercially were the sulpho-acid methods. The
English patent for the bromine methods expired December
18th, 1871, for the want of payment of a further fee.

The statement of Graebe and Liebermann is, that Caro dis-
covered that, by using anthrakinon with sulphuric acid, he
could obtain sulpho-acids, and then, with hydrate of potash,
procure alizarine, “ the same as the bromine compound,” that
is', the alizarine of the process of No. 4,321; but that the
bl§ulpho-acid process, developed by Perkin, produces not the
alizarine of the process of No. 4,321, which is bioxyanthraki-
non, but trioxyanthrakinon or isopurpurine. The article sold
hx the defendants is this last substance, made by the bisulpho-
acid process carried on abroad at the present day, and contain-
ing large proportions of coloring matters not shown to be
found to any practically useful extent in the alizarine of the
process of No. 4,321, such as isopurpurine or anthrapurpurine,
one or both—two articles, if they are different, or one, if they
are the same, as seems to be shown. No. 4,321 furnishes no
test by which to identify the product it covers, except that

such product is to be the result of the process it describes. The
Process by which the defendants’ article is made is not shown

;‘;1 (ll}e the same process as that described in No. 4,321. Graebe

Llebermann, as appears from their own statement, experi-
YOL. CX1—20
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mented with sulphuric acid and failed. Tt was not obvious
that sulphuric acid would accomplish any result, nor was it
obvious how to employ it. Their experiments with it led them
to hope little from it, and to withdraw their attention from it
and devote themselves to improving the bromine and chlorine
methods. They state that Caro avoided their mistakes, and
was the first to discover the modification which led to success,
and that Perkin was an independent discoverer of it about the
same time. It is, therefore, impossible to say that the sulphuric
acid process was a known equivalent process at the time. It
is easy now, after the event, for scientific men to say, with the
knowledge of to-day, that the thing was obvious. But the
crucial facts contradict the assumption.

Tt does not satisfactorily appear that the process of No. 4,321
will produce the defendants’ article to any useful extent, if at
all. The process of No. 4,321 never was, and is not now,
practically carried on anywhere. The article of No. 4,321 was
called “ artificial alizarine,” and the article now in the market
is called by the same name, but the identity, in the sense of the
patent law, between them and between the processes for pro-
ducing them, is not shown.

The English patent to Caro and Graebe and Liebermann
having been granted June 25th, 1869, and the full specification
filed January 13th, 1870, an application for a patent in the
United States for producing artificial alizarine by the sulpho-
acid processes, was filed by them January 26th, 1870. It was
granted as No. 154,536, July 28th, 1874. The full specification
of the English patent and that of No. 154,536 are identical.
The specifications state that the invention relates to improve:
ments on the invention described in the English patent to
Graebe and Liebermann, of December 18th, 1868, and in No.
95,465, “in which the preparation of artificial alizarine is based
upon the action of caustic alkalies upon bibromanthrakinon or
bichloranthrakinon.” They then proceed: “We have now
discovered thata similar result may be obtained by substituting
sulphuric acid for bromine or chlorine in the above process
We thus obtain the sulpho-acids of anthrakinon, which, 13)’
being dissolved in and heated with an excess of caustic alkall,
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are converted into alizarine. ~This invention relates to improve-
ments in the production of coloring matters, and more especially
to improvements in the method of producing what is known
as artificial alizarine, from anthracine, a method of producing
which was described in” the English patent of December 18th,
1868, and in No. 95,465, “and consisted in the production of
artificial alizarine by converting anthracine into either bibrom-
anthrakinon or bichloranthrakinon, and then acting upon the
same by means of an alkali, and precipitating the alizarine con-
tained in the alkaline solution by means of an acid. In the
complete specification of the aforesaid letters patent granted to
Charles Liebermann and Charles Graebe, two different series of
processes are described for obtaining the brominated or chlori-
nated derivatives of anthrakinon. In the first of these processes,
the anthracine is submitted to the action of oxidizing agents,
as is well understood, and the oxidized anthracine or anthra-
kinon is then treated with bromine or chlorine. In the second
of these processes, the anthracine is first treated with bromine
or chlorine, and subsequently submitted to an oxidizing process,
in order that the desired compounds, videlicet, bibromanthra-
kinon or bichloranthrakinon, may be obtained. In an analo-
g0Us manner, we now employ sulphuric acid as a substitute for
the bromine or chlorine employed in the processes above referred
t(_), and we thus obtain the sulphuric acid derivatives of anthra-
kinon, which we call the sulpho-acids of anthrakinon.” The
rSpeciﬁca‘cions then go on to describe the two new processes.
The first is, to alter the anthrakinon by heating it with sul-
phuric acid.  The product is then put in solution and treated
With carbonate of lime, and then with carbonate of potash or
of soda, and potash or soda salts of the sulpho-acids of anthra-
kinon are produced. These are treated with caustic soda or
POI-&S?', under heat, and the artificial alizarine is precipitated by
4 acid. In the second process, anthracine is heated with sul-
phuric acid, the product is put in solution, and treated with
peroxide of manganese, under heat. Caustic lime is then added
!l excess, till there is an alkaline reaction, the mixture is then
"IFGPHF and carbonate of potash or soda is added to it, and the
Potash or soda salts of the sulpho-acids of anthrakinon are pro-
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duced. These are treated with caustic potash or soda, under
heat, the product is put in solution, and the artifical alizarine
is precipated by an acid. It is stated, in regard to this sub-
stance, made by either of these two processes, that it “may be
employed for the purposes of dyeing and printing, either in the
same way as preparations of madder are now used or other-
wise.” In each of the two specifications there are two claims,
in these words :

“1. The manufacture of coloring matters by submitting anthra-
kinon to the action of sulphuric acid, 8o as to obtain soluble com-
pounds, which we have called sulpho-acids of anthrakinon, treating
the products of such operation with an alkali, and precipitating
the coloring matters therefrom by means of an acid, as herein
described. 2. The manufacture of coloring matters by submit-
ting anthracine to the action of sulphuric acid, oxidizing the prod-
uct thereby obtained, heating such oxidized product with an
alkali, and subsequently precipitating the coloring matters there-
from by means of an acid, as herein described.”

After the granting of the English patent for the sulpho-acid
process, on June 25th, 1869, to Graebe and Liebermann, and
their application for the United States patent on January 26th,
1870, it became apparent that the sulpho-acid processes and
products were to be commercially valuable. Then, during the
interval of the four years and a half delay in the issuing of
No. 154,536, No. 95,465 was surrendered and reissued in two
parts, April 4th, 1871, one for the process and the other for
the product, the claim in the latter, No. 4,321, being so worded
as to cover “artificial alizarine, produced from anthracine o
its derivatives, by either of the methods herein described, or by
any other method which will produce a like result.” After-
wards, Graebe and Liebermann assigned the two reissued
patents of April 4th, 1871, to the plaintiff, on March Ist, 1872

It is very plain that the specification of the original patgnt,
No. 95,465, states the invention to be a process for preparis
alizarine, not as a new substance prepared for the first time, but
as the substance already known as alizarine, to be prepal’ed_, how-
ever, by the new process, which process is to be the subject of




COCHRANE v. BADISCHE ANILIN & SODA FABRIK. 309
Opinion of the Court.

the patent, and is the process of preparing the known product
alizarine, from anthracine. The specification states that “the
alizarine " is precipitated, that “the yellow flocks of alizarine ”
are obtained, and that “the alizarine” is in such a form that it
can be employed in the same manner as the different prepara-
tions from madder; and the claim is for the “process for the
production of alizarine.” The provisional specification de-
posited in England, December 18th, 1868, states that « yellow
flocks of alizarine are precipitated,” and that “the alizarine
prepared in this artificial way is perfectly pure;” and the full
specification, filed in England, June 17th, 1869, claims “the
artificial production of alizarine.” No other conclusion can be
reached than that Graebe and Liebermann, in the specification
of No. 95,465, intended by “alizarine” the chemical substance
known by the formula Cy, Hy O,, and thought that was what
their process produced. There is no suggestion of anthrapur-
purine or isopurpurine, or of any process for producing them.
Their published statements show that it was the synthesis of
the alizarine of madder which they were making, the specifica-
tion of No. 95,465 shows that and nothing else, and it is not
contended that the alizarine of madder contains anthrapur-
purine or isopurpurine. It is very clear, from the testimony,
that it is to anthrapurpurine or isopurpurine that the artificial
alizarine sold by the defendants owes its efficiency as a dye-stuff,
and its practical success in the market, and that such product
is produced by the bisulpho-acid process of Perkin; and it is
not satisfactorily shown that the monosulpho-acid process of
Caro or the bromine process of No. 4,321 will either of them
Practically produce that product.

Inasmuch as the defendants’ article is produced from anthra-
cine or its derivatives by some method, and is a dye-stuff called
artificial alizarine, it is contended that the sale of it infringes
No. 4321, The articles in market, called artificial alizarine, at
the present, day, are substances all of which are made from
an.thracine, but they vary all the way from nearly pure
alizarine, made by the monosulpho-acid process, through the
products of the bisulpho-acid process, which contain combina-
tions of alizarine and anthrapurpurine, up to an article of pure
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purpurine, free from alizarine. All of these are used as dye
stuffs, according to the shade of color and other qualities de-
sired. The specific article put in evidence in this case as an
infringement contains about 60 per cent. of anthrapurpurine.
It is claimed by the plaintiff to be the artificial alizarine de-
scribed in No. 4,321, and to be physically, chemically, and in
coloring properties similar to that. But what that is is not
defined in No. 4,321, except that it is the product of the process
described in No. 4,321. Therefore, unless it is shown that the
process of No. 4,321 was followed to produce the defendants’
article, or unless it is shown that that article could not be pro-
duced by any other process, the defendants’ article cannot be
identified as the product of the process of No. 4,321. Nothing
of the kind is shown. On the other hand, the defendants
article is made abroad and by a process different from that of
No. 4,321. I, therefore, cannot be the product of that proc-
ess. If the words of the claim “by any other method which
will produce a like result ” mean any other method which will
produce the only product mentioned in the description, namely,
alizarine, as then understood, having the formula Cy, H; O, the
defendants’ article is not that product, for it contains other
dyeing ingredients which the alizarine of the patent does not
contain. If the words of the claim are to be construed to
cover all artificial alizarine, whatever its ingredients, produced
from anthracine or its derivatives by methods invented since
Graebe and Liebermann invented the bromine process, We
then have a patent for a product or composition of matter,
which gives no information as to how it is to be ident:
fied. Every patent for a product or composition of matter
must identify it so that it can be recognized aside from the
description of the process for making it, or else nothing can
be held to infringe the patent which is not made by that
process. _

The Circuit Court found as a fact that the defendants’ arti-
cle was produced by the process described in No. 154336
But it regarded that process as the same process chemically 25
the process of No. 4,321, on the view that the bromine used It
the latter was merely a vehicle, and in the former sulphuric acid
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was substituted as a vehicle, and, though superior, performed
the same office in the same way; and so, as it regarded the
two processes as the same, it held the two products to be the
same. We consider it, however, to be established that the de-
fendants’ article is not made by the process of No. 4,321, but is
made by the bisulpho-acid process of Perkin, which yields
anthrapurpurine, and which, while it may involve the process
of No. 154,536, goes beyond it. The bisulpho-acid process puts
in two atoms of anhydrous sulphuric acid instead of one, and
additional oxygen is carried in, and anthrapurpurine is pro-
duced, the formula of which 4s CyHzO5. Aside from this, it
is shown that the dyeing qualities of the defendants’ article
depend on the anthrapurpurine or isopurpurine it contains, and
not on the alizarine. As the only alizarine mentioned in No.
95,465, or in No. 4,321, is alizarine the formula of which is
CyllO,, the alizarine of. madder, the process described in
those patents, to be a sufficient support for a valid patent, as
being properly described, must be a process which will produce
that article and no other; and No. 4,321, to be valid as a
patent for‘a product, must be a patent which will produce, by
the process it describes, that article and no other. Unless that
process will practically produce the defendants’ article, No.
4,321 is not infringed ; and it is not established, by the evidence,
that it will. e

There is another view of the case. According to the descrip-
tion in No. 95,465, and in No. 4,321, and the evidence, the
article produced by the process described was the alizarine of
madder, having the chemical formula C,H,0, It was an
old article. "While a new process for producing it was patent-
able, the product itself could not be patented, even though it
Was a product made artificially for the first time, in contradis-
tinction to being eliminated from the madder root. Calling it
artificial alizarine did not make it a new composition of mat-
ter, and patentable as such, by reason of its having been pre-
pared artificially for the first time from anthracine, if it was
set forth ag alizarine, a well known substance. 7%e Wood
Paper Patent, 23 How. 566, 593. There was, therefore, no
foundation for reissue No. 4,321, for the product, because, on
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the description given, no patent for the product could have
been taken out originally.

Still further, the claim of No. 4,321 is not a claim merely for
the product of the process described in it, but is a claim for
anything which may be called artificial alizarine, produced
from anthracine or its derivatives, by either of the methods
described, or by any other method, equivalent or not, which
will produce anything called artificial alizarine. The scope of
such a claim is seen in this suit. An article is sought to be
covered by the reissue, which it is demonstrated Graebe and
Liebermann never made by their bromine process, which they
knew that process would not produce, which they recognized
as produced first by some one else by a different process, and
which has become the subject of a large industry abroad and
an extensive use in this country, through discoveries made, as
they acknowledge, since their bromine process.was invented.
After those discoveries were made, after it was seen that the
bisulpho-acid process would produce desirable dye-stuils, and
could be worked practically and profitably to that end, it was
sought to control the market for the product in the United
States, by obtaining this reissue No. 4,321.

We have not deemed it necessary to consider more particu-
larly the question whether the reissued patent, No. 4,321, is or
is not for a different invention from that descrtbed in the orig-
inal patent. It certainly is, unless the product claimed in the
reissue is precisely that product, and no other, which the process
described in the original patent produces. There can be no
better evidence, as against the appellee, of what that product
is, than the declarations of the original patent itself, and of the
patentees elsewhere, as already shown. Nor have we deemed
it necessary to inquire or determine whether, even if the prod-
uct claimed in the reissue were the same as that which the
process described in the original patent produces, it could have
been made the subject of a reissued patent at the time when,
and under the circumstances in which, this reissue was made.
Tt is so clear that the defendants are not shown to have In-
fringed, that we have not deemed it necessary to consider other
questions any further.
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Tt results, from these considerations, that, if the claim of No.
4,391 is to be construed so broadly as to cover the defendants’
article, it is wider in its scope than the original actual inven-
tion of Graebe and Liebermann, and wider than anything indi-
cated in the specification of the original patent; and that, if it
is to be construed so as to cover only the product which the
process described in it will produce, it is not shown that the
defendants’ article is that product or can be practically pro-
duced by that process. In either view,

The decree of the Circuit Court must be reversed, and the case

be remanded to that court, with direction to dismiss the bill
of complaind.

ARMOUR ». HATIN.

IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF KANSAS.

Argued April 3d, 1884.—Decided April 14th, 1884
Master and Servant.

The obligation of a master to provide reasonably safe places and structures for
his servants to work upon does not oblige him to keep a building, which
they are employed in erecting, in a safe condition at every moment of their
work, so far as its safety depends on the due performance of that work by
them and their fellow servants.

Carpenters, under charge of a foreman, and bricklayers, all employed by the
owner through his superintendent, were engaged in the erection of a build-
ing, with a cornice supported by sticks of timber passing through the wall
(which was thirteen inches thick) and projecting sixteen inches, and to be
bricked up at the sides and ultimately over the top of the timbers. When
the wall had been bricked up on a level with, but not yet over, the timbers,
the foreman of the carpenters directed two of them to take a joist for the
edge of the cornice, and to push it out to the ends of the projecting tim-
bers. In so arranging the joist, a carpenter stepped on the projecting part
of one of the timbers, which tipped over, whereby he fell and was hurt.
Held, That the owner of the building was not liable to him for the injury.

‘This is an action brought by Hahn against Armour and
others (of whom Armour alone was served with process), to
fecover damages for injuries suffered by the plaintiff while
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employed as a carpenter in the erection of a building for the
defendants.

The petition alleged that the plaintiff was and long had been
in the defendant’s employ as a carpenter, and while at work,
together with others, in building an addition to a large packing-
house owned and occupied by the defendants, was directed by
them and their agents to take a joist and place it on the outer
ends of sticks of timber inserted in and projecting from the wall
of the new building ; that while arranging and adjusting the
joist, in accordance with the instructions of the defendants and
their agents, it became necessary for him to step out upon one
of the projecting timbers ; that, immediately upon placing one
foot upon the projecting timber, and while stooping over to
arrange the joist, and without any notice, warning, or reason
to believe that the projecting timber was insecure or unsafe,
and without any fault or neglect on his part, the timber gave
way, precipitating him from the top of the wall thirty-four fect
to the platform beneath ; that the defendants, well knowing
the danger, negligently and wrongfully directed him to go out
upon the projecting timber to arrange the joist, without advis-
ing him of the danger; and that by reason of the negligence
of the defendants, in not having secured the projecting timber
to the wall, and in not notifying him of its dangerous condi-
tion, he suffered great bodily injuries.

The testimony introduced for the plaintiff at the trial was in
substance as follows: The plaintiff was engaged with twelve
or thirteen other carpenters, all paid by the day, in the erection
of the new building. Bricklayers and other laborers were also
at work upon it. The plaintiff was employed and paid by one
Alcutt, the superintendent of the packing-house. One Fitz-
gerald was foreman of the carpenters, but not of the other
workmen. The plaintiff, who had been working on one end
of the roof, went to the other end, and was there set to work
by the foreman upon the cornice. The cornice was made by
inserting in the brick wall (which was thirteen inches thick) at
intervals of eight or nine feet and at right angles with it, sticks
of timber projecting about sixteen inches from the wall; and
by placing on the outer ends of those timbers, and parallel to
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the wall, joists sixteen or eighteen feet long and two and a half
inches wide. The plaintiff and another of the carpenters were
directed by their foreman to take a joist and put it out in its
proper place on the projecting timbers. They took it and laid
it upon those timbers. The foreman told them to push the
joist out to the end of the timbers, but did not tell them to go
out. Kach man pushed out his end of the joist. The plaintiff,
in order to reach over and place the joist, sat down with both
feet on one of the projecting timbers, one foot on the part
of it inside the wall, and the other foot on the part outside,
when the timber tipped over, and caused the plaintiff to fall
some thirty-four feet to the platform below, and to suffer the
injuries sued for. The wall had just been bricked up on each
side of this timber to a level with its upper surface, but no
bricks had been laid over it. The foreman stood eight or ten
feet further in; there was a space for the bricklayers to build
up the wall, and they were working upon it. The plaintiff
testified that he helped to put some of the sticks of timber in
the old wall, and spiked them to the girders; that he did not
know who put this stick of timber in the new wall; that it
appeared to be secure; that if it had been fastened he could
have stepped out upon it without danger; that if he had kept
both feet inside the wall, he could have pushed the joist out,
but could not have seen whether it was in the proper place;
that he could see that the timber was not spiked, but could not
see whether it was fastened ; that it could not be spiked then;
and that “the usual way of doing it was putting this timber
In, and leaving it that way temporarily, and afterwards build-
ing the wall up over it.” There was also evidence of the extent
of the plaintiff’s injuries.

At the close of the evidence for the plaintiff, a demurrer to
that evidence, upon the ground that it proved no cause of
action, was filed by the defendant, in accordance with the fol-
lowing provision of the statutes of Kansas:

“The party on whom rests the burthen of the issues must first
Produce his evidence ; after he has closed his evidence, the ad-
Verse party may interpose and file a demurrer thereto, upon the




OCTOBER TERM, 1883,
Argument for Defendant in Error.

ground that no cause of action or defence is proved. If the court
shall sustain the demurrer, such judgment shall be rendered for
the party demurring, as the state of the pleadings, or the proof,
shall demand ; if the demurrer be overruled, the adverse party
will then produce his evidence.” ILaws of Kansas of 1872, ch,
162, § 1, cl. 3.

The demurrer was argued and submitted to the court, and
overruled. The defendant excepted to the ruling. No further
evidence was introduced by either party at the trial. The case
was submitted, under instructions excepted to by the defend-
ant, and which it is unnecessary to state, to the jury, who re-
turned a verdict for the plaintiff in the sum of $7,500. Judg-
ment was rendered on the verdict, and the defendant sued out
this writ of error.

Mr. J. Brumback (with whom was Mr. Wallace Prati) for
plaintiff in error.

Mr. Thomas P. Fenlon (with whom was Mr. Byron Sherry)
for defendant in error.—I. A demurrer to evidence, in
Kansas, is equivalent to an instruction that there is no evidence
on which plaintiff can recover. = This court has repeatedly said
it should not be given if there is any evidence to support an
action. Bank of Washington v. Triplett, 1 Pet. 25; Parksv.
£20ss, 11 How. 362 ; Spring Company v. Edgar, 99 U. S. 645;
Pence v. Langdon, 99 U. S. 578; Moulor v. Insurance Co.,
101 U. 8. 708.—II. A master when employing a servant is
bound to provide him with a safe working place and machinery.
Coombs v. New Bedford Card Co., 102 Mass. 572; Cayzer Y.
Taylor, 10 Gray, 274; Seaver v. Boston & Mwine Railrood
Co., 14 Gray, 466 ; Snow v. Housatonic Railroad Co., 8 Allen,
4415 Gilman v. Eastern Railroad Corporation, 10 Allen, 233.
—IIIL If the negligence of the master combines with the negli-
gence of a fellow servant, and the two contribute to the injury,
the servant injured may recover damages of the master.
Crutchfield v. Richmond & Danville Railroad Co., 76 N. C.
820; Booth v. Boston & Albany Railroad Co., 73 N. Y. 38;
Boyce v. Fitzpatrick, 80 Ind. 526 ; Grand Trunk Railway of
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Conada v. Cummings, 106 U. 8. 700.—IV. It is the duty of
an employer, inviting employés to use his structure and ma-
chinery, to use proper care and diligence to make them fit for
we. Railroad Company v. Fort, 17 Wall. 553 ; Sullivan v.
India Manvfacturing Co.,113 Mass. 396 ; O’ Connor v. Adams,
120 Mass. 427 Hobbitt v. Railway Co., 4 Exch. 253 ; Mellors
v. Shaw, 1 B. & 8. 437; Lawler v. Androscoggin Railroad, 62
Me. 463; Fifield v. Northern Railroad, 42 N. H. 225; Hard
v. Vermont & Canada Railroad, 32 Vt. 473 ; Snow v. Hous-
atonic Railroad, 8 Allen, 441; Northcoate v. Bachelder, 111
Mass. 322; Ladd v. New Bedford Railroad, 119 Mass. 412 ;
Sword v. Edgar, 59 N. Y. 28; Blank v. N. Y. C. Railroad
Co., 60 N. Y. 607; Patterson v. Pittsburg & Cornellsville
LRailroad, 76 Penn. St. 889 ; Mad River, dc., Railroad v.
Barber, 5 Ohio St. 5341; Chicago & N. W. R. Co. v. Jackson,
55 11l 4925 Chicago B. & Q. R. Co. v. Gregory, 58 1ll. 272 ;
COlicago & N. W. R. Co. v. Ward, 61 111. 181 ; Toledo, Peoria
& Warsaw Railroad v. Conroy, 61 11l 162 ; Chicago & Alton
Railroad v. Sullivan, 63 111 298 ; Toledo Wabash & Western
Railroad ~v. Fredericks, 71 Tl 294; Indianapolis, &e., Rail-
road V. Flanigan, 77 1. 365; Columbus & Indianapolis
Railroad v. Arnold, 81 Ind. 175 ; Muldowney v. Illinois Con-
tral Railroad Co., 36 Towa, 463 ; Brabbits v. Chicago & N. W.
B. Cb., 38 Wis. 289; Wedgwood v. Chicago & N. W. R. Cb.,
1 Wis. 478 LeClair v. 8t. Paul & Pacific Railroad, 20 Minn.
9 Gibsonv. Pacific Railroad, 46 Mo. 163; Keegan v. Kavan-
augh, 62 Mo. 230 ; Whalen v. Centenary Church, 62 Mo. 326 ;
Mobile & Ohio Railroad v. Thomas, 42 Ala. 672; MeQlynn
V. Brodie, 31 Cal. 876 ; Malone v. Hanley, 46 Cal. 409. When
a master employs a servant in a work of a dangerous character
he is bound to take all reasonable precaution for the safety of
the workman. Tt is not enough for him to employ competent
workmen to construct his apparatus. If an expert he must
mspect the work; and if not he must employ a competent
pesontodoit.  Zoledo Railroad v. Moore, 77111 217. Agents
who are charged with the duty of supplying safe machinery
aré mot, in the true sense of the rule relied on, to be regarded
3 fellow servants of those engaged in operating. They are
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charged with the master’s duty to the servant. ZFord v. Fitch-
burg Railroad Co., 110 Mass. 240.

Mr. Justice Gray delivered the opinion of the court. He
stated the facts in the foregoing language, and continued :

This court is of opinion that the Circuit Court erred in not
rendering judgment for the defendant on his demurrer to the
plaintiff’s evidence.

There was no evidence tending to prove any negligence on
the part of the firm of which the defendant was a member, or
of their superintendent, or of the foreman of the gang of car-
penters. The obligation of a master to provide reasonably safe
places and structures for his servants to work upon does not
impose upon him the duty, as towards them, of keeping a build-
ing, which they are employed in erecting, in a safe condition
at every moment of their work, so far as its safety depends
upon the due performance of that work by them and their
fellows. The plaintiff was not a minor, employed in work
which was strange to him, but was a man of full age, engaged
in ordinary work of his trade as a carpenter. The evidence
tended to show that he and one of his comrades were directed
by their foreman to push the joist out on the projecting sticks
of timber, not that he told them to go out themselves. The
projecting timber upon which the plaintiff placed his foot was
inserted in a wall which was in the course of being built, and
which at the time had been bricked up only so far as to be on
a level with the upper surface of the timber. The usual course,
as the plaintiff himself testified, was to put the timber in, and
leave it in that way temporarily, and afterwards build the wall
up overit. It is not pretended that the stick of timber was
in itself unsound or unsuitable for its purpose. If it was at t'he
time insecure, it was either by reason of the risks ordinarily
incident to the state of things in the unfinished condition of
the building; or else by reason of some negligence of one of
the carpenters or bricklayers, all of whom were employed and
paid by the same master, and were working in the course qf
their employment at the same place and time, with an immedi-
ate common object, the erection of the building, and therefore,
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within the strictest limits of the rule of law upon the subject,
fellow servants, one of whom cannot maintain an action for
injuries caused by the negligence of another against their com-
mon master. Hough v. Railway Co., 100 U. 8. 213 ; Randall
v. Baltimore & Ohio Railroad, 109 U. S. 478.

The judgment of the Circuit Court must therefore be reversed,
and the case remanded for further proceedings in conformity
with this opinion.

Judgment reversed.

TURNER & SEYMOUR MANUFACTURING COM-
PANY ». DOVER STAMPING COMPANY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF CONNECTICUT.

Submitted March 81st, 1884,—Decided April 14th, 18%4.
Patent.

When an inventor takes out a patent founded an a claim which does not in-
clude his whole invention, and rests for twelve years, and then surrenders
his patent and takes a reissue with a broader claim, under circumstances
which warrant the conclusion that the act is caused by successful competi-
ti_on of a rival, he will be held to have dedicated to the public so much of
his invention as was not included in the original claim. Miller v. Brass
Company, 104 U, 8. 850, cited and followed.

This was a bill in equity brought by the appellees to enjoin
the appellants from infringing their rights as assignees of a
patent for an improvement in egg-beaters. The decree below
g‘mnted the injunction and determined the amount of profits.
1*~r01n this decree the defendant below appealed. The inven-
tion and claims are set forth in the opinion of the court.

Mr. Jokn 8. Beach and M. Jokn K. Beach for appellant.
Mr. B Merwin and Mr. 7. W. Clarke for appellee.

'}[ R. J USTICE Marraews delivered the opinion of the court.
his is a bill in equity filed by the appellees as assignees of
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Timothy Earle, for an injunction and an account, against the
appellants, as infringers of reissued letters patent No. 6,542, for
an improvement in egg-beaters, dated July 13th, 1875, for
which the application was filed June 8th, 1875, the original No.
39,134, dated July 7th, 1863.

The bill was filed July 14th, 1877, an interlocutory decree
declaring the infringement and granting a perpetual injunction
was pronounced July 9th, 1879, and a final decree in favor of
the complainants confirming the master’s report of the amount
of profits made by the defendants was entered April 26th, 1851,
From this decree the present appeal is prosecuted.

The following is a copy of the reissued letters patent, in
which the parts in italics are not in the original, and the parts
enclosed in [ ] are in the original, and excluded from the
reissue :

“To all whom it may concern :
“Be it known that I, Timothy Earle, of Lincoln (formerly

Smithfield), in the County of Providence and State of Rhode
Island, have invented [a] certain new and useful improvements
in' egg-beaters ; and I* do hereby declare that the following
specification, taken in connection with the drawing, making a
part of the same, is a full, clear, and exact description thercof.

“Figure 1 is a view of the beater. Fig. 2 is another view of
the same, with the rack which works it shown. Fig. 3 isa top
view of the same. '

“Various devices have been employed for the purpose of beat-
ing eggs more expeditiously than by the familiar hand process.
One of these devices consists of two wire frames, one within the
other, and made to revolve in opposite directions ; another con-
sists of a propeller-blade inside of a wire frame, the frame and
blades being made to revolve in opposite directions ; and still
another consists of a propeller-blade, which is made to rotate, while
a pair of beaters have at the same time a reciprocating motion.

¢ All these machines, and all others with which T am acquainted,
possess the common fault that the beaters, whether of wire or of
the form of propeller-blades, do not cut the yolk and white of the
egg, but literally beat them.

“Now, as the albumen of an egg consists of a peculiar thick,




TURNER & SEYMOUR CO. ». DOVER STAMP’G CO. 321
Opinion of the Court.

glairy substance, it can be worked more effectually with a cutting
instrument than with one which has a blunt edge. In fact, so
well is this understood that housewives [universally] commonly
make use of the blade of a knife for the purpose.

“ My invention is designed to obviate the difficulty referred to ;
and consists in the use of a revolving frame, A, formed of thin
strips of metal of the form shown, and mounted upon a spindle,
B, around which it can freely rotate ; and also of an outer fized
frame, C, of the same general form as the inner one, but large
enough to permit the inner frame to rotate within it. Zhe outer
Jframe is attached to the spindle B, and with ¢t furnishes a support
or frame for the operative parts of the machine [for it.] The
inner frame is jfurther provided with a series of cutters or blades
[2a a a] @ a, ete.,, arranged in any manner suitable for cutting
through the fluid in many different [planes] places. These cutters
or blades are simply pieces of sheet-tin or other suitable metal
of the width of the inner frame, and are attached to the same by
their ends, as is shown, and they are all so placed that their edges
shall cut the material to be agitated when the frame A is rotated.
The blades which form the outer fixed frame C are also placed in
o similar position, and when the machine is in operation, cut
through the current of material which is carried past them by the
revolving frame, and thus aid in the operation in a similar man-
ner. Upon the top of the frame A is attached a tooth wheel, D,
through which, by means of the rack, E, Fig. 3, worked by the
hand, a rotary motion is given to the inner frame A in alternate
directions.  The frame C, at its upper end, is so formed and
arranged in relagion to the pinion D as to leave the proper space
between, them, upon either side, to receive the rack, K, and serve as
@ guide or bearing to keep the rack in gear with the pinion ; and
I is a cireular Jange attached to the lower side of the pinion to
prevent the rack from falling down.

“ My invention also relates to the method of holding the machine
i position while it is used, In the previous machines for this
purpose the machine has been generally attached to or supported
Upon and in connection with the vessel which contained the ma-
terials to be operated upon, thus requiring a specific kind of vessel
Sor the purpose, which, in effect, formed part of the machine ; or
the frame of the machine was fiwed to some stationary object, with

the revolving beater or beaters projecting downward below the ma-
YOL. cX1—21
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chine into the vessel which contained the matters to be treated, the
vessel being held below the machine, and entirely detached from
. But by my improvement the machine becomes a separate de-
tached implement, which can be used in any vessel, and without
any mechanical fastening of the machine to the vessel or to any
other object. This part of my invention, therefore, consists in
providing the bottom of the fixed frame C of the machine with a
Joot, F, or other suitable support, to rest upon the bottom of the
vessel to support the lower part of the machine and raise the re-
volving-beater frame A above the fixed frame C sufficiently to per-
mit it to revolve freely ; and also providing the top of the ma-
chine with a handle, G, by which the machine can be held upright
upon the bottom of the vessel by one hand, while the beater-frame
s operated by the other, as is described.

“When the machine is to be used it is placed with its foot F
resting upon the bottom of the vessel containing the broken eggs.
The left hand bears upon the handle G and holds the machine in
position. The rack E, held by the handle in the right hand, is
engaged with the pinion D, and the proper motion imparted to the
frame A.

“Tt is obvious that a continuous rotary motion may be easily
imparted to the frame A by means of a crank and suitable gear-
ing, and the beneficial effect of the dlades or cutters [a a a] 4,4
etc., would be obtained as well ; but T prefer the method described
of communicating motion to frame A, for the reason that the ma-
chine is more easily cleaned and is more convenient for domestic
use.

“[What I claim as my invention and desire to secure by letters
patent is the use of a series of cutting edges a a a a when attached
to a frame A, which is capable of being rotated substantially as
described for the purpose specified.]

“ What I claim is :

““1. The revolving beater-frame formed of thin plain blades o
cutters, qrranged to cut edgewise through the material by thewr
rotation, substantially as described.

“9. The combination of the fized frame, which contains and
supports the operative machinery, provided with « foot or support
at the bottom, the handle at the top, and switable mechanism i
rotating the beater, substantially as described.”
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The following is a copy of Fig. 2 annexed to specifications
and sufficiently illustrates them :

The cutting portion of the appellant’s beater consists of an
outer frame and inner frame, each of which is made to revolve
around a central spindle by means of a cog-wheel and pinion.
Each frame is composed of two curved pieces of tin joined to-
gether, or of one piece joined at its two ends so as to make
nearly a circle; these pieces are thin, plain, flat pieces of tin,
and are so arranged as to cut edgewise through the material by
their rotation. 1In neither the inner nor the outer frame are

there any additional blades or cutters like the blades a, a,
2, a.
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It is represented in the following drawing:

The controversy in the Circuit Court seemed to be mainly on
the question of infringement ; and that turned on the construc-
tion to be given to the first claim of the reissued patent, no
point being made as to the second claim. It was insisted by
the defendants below that their device was not an infringe-
ment of the claim as contained in the original patent, and that
a fair construction of the first claim in the reissued patent
would limit it substantially to the same thing. In deciding the
point, the learned judge, holding the Circuit Court, said :

“The question of infringement of the first claim of the re-
issued patent depends upon the construction of the claim. If
it should be properly limited so as to be confined to the frame
with the cutters or blades, which are described in the specifica-
tion and in the drawings, to wit: a frame with the cutters, a,
a, a, a, then there is no infringement ; but if the claim is to }_36
construed so as to include a beater frame formed of thin, plal’n
blades, then the invention which is recited in the first claim 18
found in the defendants’ egg-beater.

« The devices which were in use prior to the invention of the
plaintiffs’ assignor were composed of round wire, which, by
their rotation, broke rather than cut the material. The part of
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the invention which is the subject of the first claim consisted
in such an introduction of the knife-blade of the housewife and
the mechanism for operating the blade into an egg-beater, that
the egg could be rapidly cut, and the egg matter could be
aerated, and be beaten into froth. The original, and also the
reissued specification, dwelt upon the particular form of the
cutters of the inner frame, and the original claim limited the
invention to the cutters a, a, &c., but the scope of the invention
was larger, and the principle was embodied in any revolving
frame composed of thin and plain, as distinguished from corru-
gated, cutting surfaces, so arranged as when rotated to cut
edgewise through the material, provided the frame was con-
structed and arranged substantially in the manner described in
the specification. It is not claimed that the reissue is void,
upon the ground that it is for a different invention from that
shown or indicated in the original specification, but such a con-
struction is attempted to be given to the reissued claim, as
would limit it to the precise language of the surrendered patent.
The patent was surrendered because the grant was not co-ex-
tensive with the invention, and it would be an unnatural con-
struction of the reissued patent, which should cramp the claim
within the limitations which had been discarded. In my
opinion, the natural meaning of the words which were used is
to be permitted, and giving to the claim such a freedom of con-
struction, the defendants’ device is an infringement.”

We are quite satisfied that the difference between the
original claim and the first claim of the reissued patent, is sub-
stantial and not verbal. The former is necessarily limited to
the particular device described as a frame, with a series of
cutting edges attached, in the mode designated, and capable of
rotation. The latter embraces every revolving beater-frame,
fO}‘lned of thin, plain blades or cutters, arranged to cut edge-
Wise through the material by their rotation. It is immaterial
Whether or not the latter might have been covered by the
language of the specification, as included in the invention. We
are dealing with the claims, and nothing else. And it cannot
be successfully contended that the original claim implicitly
contained all that is expressed in the claim of the reissued
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patent. The original claim has been made broader by the re-
issue, so as to embrace the device used by the appellants, which
was not previously an infringement.

And that raises the question, whether, under the circum-
stances disclosed by this record, the reissue is valid.

To avoid this question, it is, indeed, contended now by the
appellees, that the two claims under examination are identical;
that their apparent differences are merely literal ; that their
meaning is the same; and this conclusion is thought to be
reached, not by restraining the reissue to the language of the
original, but by a process of construction, by the use of sup-
posed implications, to expand the words of the original so asto
cover everything embraced in the reissue ; the only alternative,
indeed, that could be adopted, to escape the inconsistency of
maintaining that claims, which were <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>