AUTHENTICATE

INFORMATION

486 OCTOBER TERM, 1883.

Opinion of the Court.

securing all the advantages of such ownership, it would be held
to be a transaction which could not be supported on any legal
or equitable principle.

It does not remove this case from the control of that principle,
that the parties to be injured are the unknown creditors of the
bank, who are, by this means, deprived of the right which they
have to resort to a responsible shareholder for the contribution
which the law gives for their benefit.

If not an actual fraud, it is a fraud upon the banking law,
and was so intended to be by both the original holders of the
bank shares, and the officers of the Warehouse Company, by
which the latter could control the shares without the responsi-
bility which the law attaches to the owner.

It is an easy devise to make the right which the law gives
to creditors of a failing bank ineffectual, and to evade it in all
cases.

Justice MaTraews agrees with me in this dissent.
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Under authority conferred upon the court by § 1005 Rev. Stat., 2 writ of error
bearing a wrong teste, signatures of justice and of clerk, and seal of court,
may be amended as to teste and signature of justice by order of court, and
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Motion to dismiss, with which was united motion to affirm.
Mr. A. I. Garland and Mr. W. Hallett Phillips for motion.

Mr. John F. Dillon, Mr. John C. Brown, Mr. Wager
Swayne, and Mr. W. D. Davidge opposing.

Mr. Crer Justics Warrs delivered the opinion of the court.
The defendant in error moves to dismiss this case fpr want
of a sufficient writ of error, and with this motion is united one
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to affirm under sec. 5 of Rule 6. The plaintiff in error moves
for leave to amend the writ.

In our opinion the motion to amend should be granted. The
writ is in every respect in accordance with the form transmitted
by the clerk of this court to the clerks of the Circuit Courts,
under the authority of the act of May 8th, 1792, c. 36, sec. 9,
now sec. 1004 of the Revised Statutes, except that it is made
returnable on a wrong day, bears the teste of the Chief Justice
of the Supreme Court of Texas, and is signed by the chief
justice and the clerk, and sealed with the seal of that court. It
commands the Justices of the Supreme Court of Texas, in the
name of the President of the United States, to transmit to this
court for review their record and proceedings in a certain suit,
which is properly described, and the return has been made and
the cause duly docketed here. In Bondwrant v. Watson, 103
U. 8. 278, relied on in support of the motion to dismiss, the
writ did not purport to be issued in the name of the President,
or under the authority of the United States. It was in reality
nothing more than an order of the Supreme Court of Louisiana
to its clerk to transmit the record and proceedings of that court
In a certain cause to this court for review.

By sec. 1005 of the Revised Statutes, we are authorized to
allow an amendment of a writ of error, when there has been a
mistake in the teste, or a seal is wanting, or the writ is made
returnable on a wrong day, “and in all other particulars of
form.”  This writ is signed by the clerk of the Supreme Court
of Texas ; and in MeDonough v. Millaudon, 38 How. 693, 707,
the question whether that was not sufficient was left open.
But however that may be, we think all the defects which are
complained of are such as come within the remedial provisions
of the statute, and the amendments asked for may be made,
save only that the seal and the signature of the clerk of this
court, instead of the Circuit Court of the Western District of
Texas, may be affixed to the writ. If the amendments are
made on or before Monday next, the motion to dismiss will be
denied, otherwise it will be granted.

The case upon the merits is not of a character to be disposed
of on a motion to affirm. Thkat motion is overruled.
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